
LEX HUMANITAR 
(ISSN: 2582-5216) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

VOLUME I ISSUE IV   

OCTOBER 2020 

 

 

 

 

Email: editor@lexhumanitariae.co.in 

Website: www.lexhumanitaraie.co.in 

 

 

mailto:editor@lexhumanitariae.co.in
http://www.lexhumanitaraie.co.in/


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in  
Volume I Issue IV | October 2020                                                                       ISSN: 2582-5216 

 

 

Page | i  

 

 

 

DISCLAIMER 

 

 

 

 

 

No part of this publication may be reproduced or copied in any form by any 
means without prior written permission of Managing Editor of Lex 

Humanitariae: Journal for a Change. The views expressed in this publication 
are purely personal opinions of the authors and do not reflect the views of the 

Editorial Team of Lex Humanitariae.  

 

Though every effort has been made to ensure that the information in Volume I 
Issue IV is accurate and appropriately cited/referenced, neither the Editorial 

Board nor Lex Humanitariae: Journal for a Change shall be held liable or 
responsible in any manner whatsoever for any consequences for any action 

taken by anyone on the basis of information in the Journal. 

 

 

Copyright © Lex Humanitariae: Journal for a Change

http://www.lexhumanitariae.co.in/


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in  
Volume I Issue IV | October 2020                                                                       ISSN: 2582-5216 

 

 

Page | ii  

 

EDITORIAL TEAM 

 

 

SENIOR EDITORS 

Mr. Sanjay Dewan 

Advocate, Delhi High Court || Counsel - Govt. of NCT of Delhi  

Administrator-General and Official Trustee of Delhi 

 

Dr. Shaharyar Asaf Khan 

Asst. Professor-II, Amity Law School, Delhi (GGSIP University) 

 

 

EDITOR (HONORARY) 

Dr. Mukesh Setia 

Founder- Director, AVTE India Pvt. Ltd. 

 

 

MANAGING EDITOR 

Mr. Tushar Seth 

Teaching Faculty, AVTE India Pvt. Ltd. 

 

 

EDITORS 

Mr. Tanuj Dewan 

Student, Amity Law School, Delhi (GGSIP University) 

 

Ms. Payal Seth 

Teaching Faculty, AVTE India Pvt. Ltd. 

 

Mrs. Varsha Aswani 

HR, Admin Head, MKG Consultants 

http://www.lexhumanitariae.co.in/


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in  
Volume I Issue IV | October 2020                                                                       ISSN: 2582-5216 

 

 

Page | iii  

 

 

A WORD FROM THE TEAM 

 

Lex Humanitariae: Journal for a Change (ISSN: 2582-5216) is proud to complete its 

Volume I Issue IV. The current issue consists of articles, short notes, case comments, 

legislative comments and book reviews, contributed by advocates, academicians, 

researchers & students from all parts of the country. Each contribution has been 

thoroughly examined by our editorial team to provide a filtered and quality read. 

The fact that law as a subject is dynamic and ever evolving makes it imperative for 

lawyers, academicians, researchers, and students to stay abreast of recent 

developments. The same thought process has led us to develop a dedication towards 

providing all the contributors with a platform to express their original ideas on 

contemporary issues. With the same endeavour to present view on latest legal 

developments within and outside country we are successful in presenting diverse 

selection of stimulating articles. 

We strive hard to stick to the core of the Journal's principles, which includes diversity 

and open discussion from all aspects of law while maintaining highest standards of 

professional integrity.  

The Issue is a culmination of the efforts of several people who must be rightly 

acknowledged. We would like to place on record our sincere gratitude to all our 

contributors for their valuable work. We would also like to thank all the members of 

Editorial Board for their efforts in shortlisting and editing the papers to ensure that the 

ideas of authors are being expressed in the best possible manner; and finally, the 

members of our technical support team for making this issue reach all our readers by 

way of an open access system. 

We sincerely hope that the present issue will come to the expectations of its readers. 
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ARMED CONFLICT & COVID-19: CONFLICT ZONES HINGES ON 
IHL IN RESPONSE TO THE ONGOING PANDEMIC 

- Muskan Mahajan* 

 

ABSTRACT 

This article represents a dramatic new threat to the life of the vulnerable including the migrants, 

refugees and internally displaced people in the war-torn countries. The international humanitarian 

law (IHL) is an indispensable structure in armed conflict which provides crucial safeguards to 

people in conflict-affected states. However, the march of humanitarian relief has been hampered as 

States have taken measure such as restriction on international travel to contain the spread of the 

ongoing unprecedented virus. This article addresses the various rights guaranteed to the vulnerable 

population (refugees, migrants and IDPs) in general and during armed conflict under International 

Law and International Humanitarian Law. Further, the article explores how the war-torn states can 

combat the ongoing crises by emphasizing on the need for humanitarian relief and a constant 

dialogue with an impartial humanitarian organization. Under International law, the states are under 

the obligation to consider the risk faced by the vulnerable population, especially during a pandemic. 

Moreover, in armed conflict, the right to universal healthcare during the present crises of 

coronavirus is protected by IHL. As such this article concludes that the provisions of the law of 

armed conflict (IHL) give parties to the conflict, third parties and impartial international 

humanitarian organizations such as ICRC, important ground rules to guide the dialogue on 

humanitarian access and humanitarian activities, including when a pandemic erupts in times of 

armed conflict. 

 

INTRODUCTION 

The law of war or the law of armed conflict, commonly known as the International Humanitarian Law 

(IHL), is a part of public international law. The legal framework of international humanitarian law 

includes a broad set of treaties, customary law, principles and norms which apply to situations of armed 

conflict and occupation. For humanitarian reasons, these principles and rules regulating the activity 

during an armed conflict and situation of occupation are applied irrespective of the law that regulates 

the recourse to armed conflict. This framework is enshrined in the UN Charter and is known as Jus ad 

bellum. This set of criteria concerns whether a war is conducted justly, namely in self-defence and 

under UN Security Council authorization. Humanity, as the foundation of IHL, represents the balance 

between military necessity and humanitarian considerations during an armed conflict.  

There are a considerable number of countries that are devastated by armed conflicts – whether inter-

state or non-international. These countries already plagued with conflicts are now affected by the new 

plague that has hit all four corners of the world – COVID-19. This unprecedented virus has spread 

throughout the globe leading to a humanitarian crisis on a global scale. Although human activities have 

stopped around the world, countries such as Yemen, Syria, Congo and South Sudan, have not seen 

much of a slowdown in military activity.1  

 
* Student, B.A. LL.B. (H), Fifth year, Amity Law School, Delhi (GGSIP University) 
1 Katherine Cloutier, Responsibility of IHL Violations During COVID-19, Make Justice a Priority (May 12, 2020), 

https://www.humanrightspulse.com/mastercontentblog/responsibility-of-ihl-violations-during-covid-19. 
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COVID-19 is a new phenomenon that does not fit completely in the existing paradigm of what 

constitutes an IHL violation. The world is dramatically altered by this unprecedented virus. While it 

is causing enormous sufferings to the health system, economies and communities, the civilians in the 

conflict hotspots are particularly vulnerable. The UN Secretary-General António Guterres, while 

addressing the 15 member council in an open debate on the agenda - the protection of civilians in 

armed conflict, stated, “The pandemic is amplifying and exploiting the fragilities in our world”.2 In 

his report on the protection of civilians in the armed conflict, he states that the pandemic has the 

potential to devastate conflict affected states and overwhelm already weak healthcare system.3 

According to this report, COVID-19 also poses a major threat to refugees and internally displaced 

people especially in crowded camps and to communities that lack sufficient health-care facilities.  

The countries which are conflict hotspots along with the ravaging impact of the global pandemic are 

facing the erosion of essential services, especially healthcare. The United Nations (UN) and 

International Committee of the Red Cross (ICRC) have reiterated the respect for International 

Humanitarian Law during this global pandemic.4 The men, women and children caught in the crossfire 

of armed conflict not only face the terror of immediate death or injury but also face displacement, 

destruction of the state and depletion of essential services. The refugees and migrants escaping the 

terror of their own country are now caught by the health threats from coronavirus. Due to conditions 

of their migratory journeys, limited access to healthcare, inadequate employment opportunities and 

other basic services, refugees, migrants and people on move are most vulnerable to the current 

pandemic. Therefore, the principles of IHL along with the protections guaranteed under international 

law will go a long way to reduce the vulnerability of people in conflict zones to combat COVID-19.  

 

OVERVIEW OF RIGHTS GRANTED TO MIGRANTS AND REFUGEES: DETENTION & 

PROTECTION UNDER INTERNATIONAL LAW 

Migrants 

It is evident that throughout history humans have migrated. This migration is an outcome of a personal 

choice or an outcome of necessity. There are different reasons associated with migration, such as to 

seek better economic opportunity, to reunite with families, terrorism, and to escape human right abuses 

caused due to armed conflict, persecution or torture. The number of migrants globally reached an 

estimate of 272 million in 2019 which is 51 million more than in 2010.5 Since 2000 the proportion of 

international migrants in the world population has risen.  

According to the International Organization for Migrants (UN Migration Agency), any person who 

is/has moved across international borders or within the state away from his/her habitual place of 

residence is known as a migrant, notwithstanding, the person’s legal status, whether the movement is 

voluntary or involuntary, cause for the movement and the length of the stay.6 Generally, migrants are 

entitled to same human rights protection as all individuals, although the state may limit these right in 

 
2 COVID-19 Pandemic Amplifying, Exploiting World’s Fragilities, Secretary-General Tells Security Council Debate on 

Protecting Civilians in Armed Conflict, United Nations Meetings Coverage and Press Releases, SC/14196 (May 27, 2020), 

https://www.un.org/press/en/2020/sc14196.doc.htm. 
3 Protection of Civilians in Armed Conflict, Report of the Secretary-General, S/2020/366 (May 6, 2020), 

https://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-CF6E4FF96FF9%7D/S_2020_366.pdf. 
4 Cordula Drogege, COVID-19 response in conflict zones hinges on respect for international humanitarian law, 

Humanitarian Law & Policy (April 16, 2020), https://blogs.icrc.org/law-and-policy/2020/04/16/covid-19-response-

respect-international-humanitarian-law/. 
5 Total Number of International Migrants at Mid-year 2019, Migration Data Portal (September 18, 2019), 

https://migrationdataportal.org/?i=stock_abs_&t=2019&m=1. 
6 Who is a Migrant?, IOM UN Migration, https://www.iom.int/who-is-a-migrant. 
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some way, such as a limitation on voting rights or political participation. Although the state has the 

discretion to manage the migrants’ exit and entry through their territory, human rights standards apply 

to this management. According to the international legal principle of non-refoulement, the state must 

not deport a migrant to a country where he or she is likely to face serious human rights violations. 

Many human right treaties ensure that the migrants’ human rights are equally protected such as African 

Charter on Human and Peoples’ Rights (Articles 2 and 12), ASEAN Declaration on the Protection and 

Promotion of the Rights’ of the Migrant Workers, European Convention on Human Rights (Article 

14) and International Covenant on Civil and Political Rights (Articles 2 and 13).  

The migrants enjoy the fundamental rights afforded by international human right norms regardless of 

their legal status in a state. The states must ensure that migrants are not arbitrarily deprived of the right 

to life.7 Any violation of the right to life, including extrajudicial killings that take place during the 

journey of the migrants’ from the country of origin to the country of destination and vice versa should 

be prosecuted by the state.8 The right of equality and non-discrimination is guaranteed under 

international human right law such as International Covenant on Economic, Social and Cultural Rights. 

For example, Under Article 2(2) of the ICESCR, the state parties guarantee that the rights articulated 

in the convention will be exercised without discrimination of any kind as to race, colour, sex, language, 

religion, political or other opinions, national or social origin, property, birth or other status.9 The 

American court of Human Rights in its advisory opinion on the Juridical Conditions and Rights of the 

Undocumented Migrants held that the principle of equality and non-discrimination has reached the 

status of jus cogens of general international law. Therefore, all states are bound to protect these rights 

regardless of whether they have ratified specific international treaties.10  

Protection against arbitrary arrest and detention is an important right granted to individuals including 

migrants under international human rights.11 According to Article 9 of ICCPR, a state must not 

arbitrarily arrest or detain an individual, except on such grounds and by such procedure as are 

established by law. In the case, A v. Australia,12 the Human Rights Committee held that Australia had 

violated Article 9 of ICCPR because A had been subject to arbitrary detention for more than four years 

and an effective opportunity to review the lawfulness of his detention was denied to the court. 

Therefore, the state has to prove that other less intrusive measures besides detention were considered 

and were found to be insufficient to prove detention is not arbitrary. The right to trial within a 

reasonable time and release is an important right enshrined under this article. Anyone who is arrested 

has to be informed of the reason for his arrest and the charges against him.  

Similarly, the European Court of Human Right is supportive of this view and ratifies that holding a 

migrant for an unnecessarily long period without informing him of the reasons for detention violates 

the European Convention of Human Rights. In Saadi v. United Kingdom13, Saadi, an Iraqi Kurd fled 

Iraq and arrived in London where he was granted temporary admission by claiming asylum. However, 

Saadi was detained for 76 hours by the immigration officials before his representative was informed 

of the reason for his detention. The European Court of Human Rights found that United Kingdom 

violated Article 5(2) of the ECHR which provides that the state must promptly inform the arrested 

person in the language which he understands, the reasons for his arrest and the charges against him. 

 
7 See ICCPR, Article 6; ICRMW, Article 9. 
8 See UN General Assembly, Resolution 23/20, Human Rights of Migrants, UN doc A/HRC/RES/23/20, para. 4(c), (26 

June 2013).  
9 See also ICCPR, Article 2(1).  
10 See I/A Court H.R., On the Juridical Conditions and Rights of Undocumented Migrants, Advisory Opinion OC-18/03, 

para. 173(4), (September 17, 2003), http://www.corteidh.or.cr/docs/opiniones/seriea_18_ing.pdf. 
11 See African Charter, article 6; American Convention, article 7; ArCHR, article 14; ECHR, article 5; ICCPR, article 9. 
12 A v. Australia, Communication No. 560/1993, U.N. Doc. CCPR/C/59/D/560/1993 (April 30, 1997). 
13 Saadi v. United Kingdom, no. 13229/03 (Grand Chamber; ECtHR. January 29, 2008). 
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The court noted that in order to comply with European Convention detention must be carried out in 

good faith; the detention must be connected to prevent unauthorized entry of the person to the country; 

appropriate place and condition of detention is mandatory, however, these measures are not applicable 

for persons charged with criminal offences but to aliens who, often fearing their lives have fled from 

their own country.  

The fundamental principles of detention are enshrined in Article 10 of ICCPR which states that “all 

persons deprived of their liberty shall be treated with humanity and with respect for the inherent 

dignity of the human person.” This article makes it mandatory for the state not to treat a person 

inhumanely and ensure minimum standards for humane conditions of detention, regardless of the 

economic or budgetary difficulties of the state.14 In 2010, Jorge Bustamante in the report of the UN 

Special Rapporteur on the human rights of migrants clarified that “Migration-related detention centres 

should not bear similarities to prison-like conditions.”15  

This draws attention to the fact that security forces should not be working in the detention facilities 

but officials trained in human rights, cultural sensitivity, and age and gender consideration particularly 

concerning the need of vulnerable situations should be employed in such facilities. Besides, given the 

particular negative effects of detention on a vulnerable person, due weight should be given to the 

personal characteristics and circumstances while deciding to detain an individual or to extend the 

detention period. For example, Article 37 (b) of the Convention on the Rights of the Child (CRC) 

affirms detention of children should be a last resort and to be used for the shortest appropriate period. 

Similarly, women are vulnerable to sexual abuse in detention facilities. Therefore, women should be 

detained in separate facilities guarded by female wardens. 

Refugees 

For centuries, states have been granting protection to the individuals and groups fleeing prosecution. 

Universal Declaration of Human Rights (UDHR), which was adopted in 1948, through Article 14 (1) 

guarantees the right to seek and enjoy asylum in other countries. The active protection and shelter 

extended to a political refugee from another state which admits him on request is known as an asylum. 

It may, however, be noted that the Declaration simply recognises the right of asylum, it does not grant 

the right to receive asylum. Article 14 of the 1948 Universal Declaration of Human Rights makes no 

mention of any obligation by the states to grant asylum.16 The instrument for the international 

protection of refugees is the 1951 UN Convention Relating to the Status of the Refugees and its 1967 

Protocol. Besides these, on 1 January 1961, UN High Commissioner for Refugees (UNHCR) was 

established to give legal protection and material assistance to refugees. Other international and regional 

instruments relating to refugees include American Convention on Human Rights (Article 22), OAU 

Convention Governing the Specific Aspects of the Refugee Problem in Africa, European Convention 

on Human Rights (Article 2, 3 & 5) and Convention on the Rights of Child (Article 22).17 

Refugee law and international human rights law are closely interweaved; refugees flee the country of 

origin if the government is unable or unwilling to protect their basic human rights. Additionally, in the 

context of armed conflict, if fear of persecution or threat to life or safety arises then refugee law also 

intersects with international humanitarian law. The core principle of refugee law is non-refoulment18, 

 
14 Womah Mukong v. Cameroon, Communication No. 458/1991, U.N. Doc. CCPR/C/51/D/458/1991 (1994), See also M. 

Nowak, U.N. Covenant on Civil and Political Rights, CCPR commentary, op. cit., p. 18. 
15 See Report of the Special Rapporteur on the human rights of migrants, op. cit., para. 87, (a), (c) and (d), (August 4, 2010). 
16 Vol. XIV, No.3, U.N. Monthly Chronicle 81 (March 1992). 
17 Asylum & The Rights of Refugees, International Justice Resource Center, https://ijrcenter.org/refugee-law/. 
18 The 1951 Refugee Convention, Article 33(1). 
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which provides that a refugee should not be returned to a country where they face a serious threat to 

their life and freedom.19 This principle is now regarded as a rule of customary international law.  

The 1951 UN Convention relating to the Status of Refugees is based on two principle – (a) non-

discrimination, as far as possible between nationals and refugees; and (b) no discrimination based on 

race, religion or country of origin amongst refugees. It may be noted here that according to Article 31 

of the UN Refugee Convention if the refugees show a good cause of their illegal entry or presence then 

they are exempted from a country of prosecution from punishment on account of their illegal entry or 

presence provided they present themselves without delay to the authorities. Further, there will be no 

restriction on the movement of the refugees other than those which are necessary by the contracting 

parties until their status is regularized or they obtain admission into another country. It may be noted, 

under the 1967 Protocol which came into force on October 4, 1967, a new group of refugees are 

afforded the same protection. The 1967 Protocol widened the definition of a refugee. It provides that 

refugee is someone who because of the reason of race, religion, nationality, membership in a particular 

social group or political opinion has a well-founded fear of persecution and is outside his or her former 

house.  

In the US Supreme Court case, Sale v. Haitian Ctr. Council, Inc.20 where the US had returned Haitians 

interdicted on the high seas and thereby violated its non-refoulment obligation. The Supreme Court of 

US held that Haitians were not within US territory and therefore the non-refoulment obligation did not 

apply. This reasoning of the Supreme Court was rejected by the Inter-American Commission on 

Human Rights (IACHR).21 The IACHR held that the petitioners’ right to seek asylum as well as their 

right to life, liberty and security had been violated by the US as they were not given a meaningful 

opportunity to have their claims adjudicated. Many of the Haitians were subsequently arrested by the 

Haitian authority. Further, it was noted by IACHR that more favourable policy was applied to Cubans 

and Nicaraguans. Therefore, the US had violated its right to freedom from discrimination.  

The European Court of Human Right, in the case of M.S.S v. Belgium and Greece22, held that the right 

granted to asylum seekers under Article 3 of the European Convention on Human Rights (prohibition 

of torture, and inhuman or degrading treatment or punishment) had been violated by the Belgium 

government by returning the Afghanistan asylum seeker to Greece, the country he had initially 

transited through, to adjudicate his asylum claim. The Greek government lacked adequate procedures 

for asylum which was known to all. Therefore, the Belgium government had placed the applicant at 

risk of being returned to Afghanistan where his life or freedom would be in danger.  

Other rights such as the right to education, access to justice, employment and other fundamental 

freedoms which are similarly enshrined in international and regional human right treaties are also 

provided to refugees by the 1951 Convention. Reference may also be made to the non-refoulment 

principle which is incorporated in the Convention and is fundamental to the entire structure of 

international action in favour of refugees.  

 

THE INVISIBLE CRISIS: PROTECTION OF REFUGEES AND MIGRANTS DURING 

COVID-19 

 

 
19 The 1951 Refugee Convention, UNHCR, https://www.unhcr.org/en-us/1951-refugee-convention.html. 
20 Sale v. Haitian Ctr. Council, Inc., 509 U.S. 155 (1993). 
21 See Report No. 51/96, Inter-American Commission on Human Rights (March 13, 1997), 

http://www.cidh.oas.org/annualrep/96eng/USA10675.htm. 
22 M.S.S v. Belgium and Greece, no. 30696/09 (Grand Chamber; ECtHR. January 21, 2011). 
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The most unprecedented public health and socio-economic crises have been created by COVID-19. 

This has affected us all, especially the vulnerable population, which refugees and migrants find 

themselves in. The high geographical mobility, instability, living in overcrowded conditions, lack of 

sanitation and hygiene facilities makes the refugees and migrants more vulnerable to this infection.  

As the novel Coronavirus was beginning to spread, the living conditions of the refugees and asylum 

seekers become more inhumane. As of March 22, 2020, the population of the camps on the five Greek 

islands primarily from Syria, Iraq and Afghanistan was approximately 37,000, while facilities have a 

total capacity of just 6,095.23 These camps have extremely limited access to water, toilets and showers 

which exacerbate the risk of disease spread. In addition to the lack of basic healthcare and hygiene, a 

further aggravating factor is a discrimination by host countries. For example, 21 Lebanese 

municipalities made efforts to combat COVID-19 which resulted in discriminatory restrictions on 

Syrian refugees that do not apply to Lebanese residents.24 

It is challenging to manage coronavirus in a war-torn country. Several factors make refugees and 

migrants more exposed to coronavirus. For example, extreme density in camps makes it impossible to 

practice social distancing, lack of medical facilities and lack of access to testing capabilities. Another 

danger for the people seeking protection from war or persecution during such unprecedented times is 

the numerous travel restrictions implemented to avoid the spread of COVID-19. On March 17, 2020, 

the UN High Commissioner for Refugees (UNHCR) and the International Organization on Migration 

(IOM) announced a temporary suspension of resettlement travel for refugees to limit COVID-19 global 

health crisis.25 Many countries, including, for example, Uganda, suspended arrivals of refugees and 

asylum seekers, forcing them to return to situations of danger.26 

Since 2015, Yemen has experienced protracted armed conflict. In response to COVID-19, to restrict 

the travel, the internationally recognised government of Yemen and the Houthi rebels imposed ban 

across all airport.27 These travel restrictions had a severe impact on relief operations. Similarly, the 

Syrian conflict is nearing its 10th anniversary, as a result, millions of people have taken refuge in the 

neighbouring countries. Similar to the conditions like Yemen, Syria too is left with the decimated 

health sector. The numerous restrictions on cross-border movement has resulted in operation delay of 

a number of humanitarian organizations. Therefore, timely humanitarian provisions remain essential 

in such wore-torn countries, especially given the impact of the pandemic.  

The World Health Organisation aims to provide the right to enjoy the highest attainable standards of 

physical and mental healthcare for all, including refugees and migrants. To curb the spread of COVID-

19 pandemic, the World Health Organisation (WHO) and UNHCR, the UN Refugee Agency through 

an agreement have strengthened advance public health services for the millions of forcibly displaced 

people around the world. 28 UNHCR by joining forces with the Solidarity Response Fund can work 

together with WHO to ensure the preparedness, prevention and public health response measures to 

 
23 Greece: Urgently Protects Refugees from COVID-19, Amnesty International, https://www.amnesty.org/en/get-

involved/take-action/greece-refugees-coronavirus-covid-19/. 
24 Lebanon: Refugees At Risk in COVID-19 Response, Human Rights Watch (April 2, 2020, 12:00 AM EDT), 

https://www.hrw.org/news/2020/04/02/lebanon-refugees-risk-covid-19-response#. 
25 UNHCR and IOM Temporarily Suspend Resettlement Travel for Refugees, European Council on Refugees and Exiles 

(March 19, 2020), https://www.ecre.org/unhcr-and-iom-temporarily-suspend-resettlement-travel-for-refugees/. 
26 Samuel Okiror, Uganda Suspends Refugee Arrivals as Coronavirus Cases Rise, The New Humanitarian (March 25, 

2020), https://www.thenewhumanitarian.org/news/2020/03/25/uganda-coronavirus-refugees-asylum-seekers. 
27 Yemen Government Halts Flight, Closes Schools, Arab News (March 16, 2020), 

https://www.arabnews.com/node/1641896/middle-east. 
28 WHO and UNHCR join forces to improve health services for refugees, displaced and stateless people, World Health 

Organisation (May 21, 2020), https://www.who.int/news-room/detail/21-05-2020-who-and-unhcr-join-forces-to-improve-

health-services-for-refugees-displaced-and-stateless-people. 
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COVID-19 are in place to aid each refugee, displaced people and their host communities. The impact 

of this pandemic has also mounted danger for migrant children. For example, Despite serious 

protection risk in communities of origin aggravated by COVID-19, at least 1,000 unaccompanied 

migrant children have been returned from the United States to Mexico and Northern Central America 

(El Salvador, Guatemala and Honduras) since early March.29 The lack of protective personal 

equipment for staff and due to restrictions on movement the capacity of child protection has been 

compromised. To overstretch national protection system for children, UNICEF has been making 

efforts during such unprecedented times. For instance, In Guatemala, UNICEF has been supporting 

the government to provide healthcare, psychosocial support and family tracing. At the same time, 

UNICEF is assisting with accommodation and services to returned accompanied and unaccompanied 

children, some of who have been tested positive for COVID-19.  

It is noted that the vulnerable communities in conflict-affected areas and refugee settings are to be 

protected and guaranteed that measures taken to combat the spread of COVID-19 are consistent to 

international human rights law and international humanitarian law. The rights of the vulnerable 

communities in this context include the right to shelter and adequate housing, enshrined in Article 25 

of UDHR and the right to adequate standards of living including adequate food, clothing and housing 

as provided in Article 11 of the ICESCR. Further, these rights also emphasis on right to medical care 

and necessary social services and the right to the continuous improvement of living conditions 

respectively. Article 2 of the ICESCR is particularly relevant to refugees and migrants as this right 

explicitly apply to everyone and must be exercised without discrimination. Despite the declaration of 

the COVID-19 pandemic IHL continues to apply. In the case of refugees and migrants, the particularly 

relevant customary law is Rule 88 (Non-Discrimination) of the International Committee of the Red 

Cross (ICRC).30 This rule expressly prohibits the adverse distinction in the application of international 

humanitarian law based on race, colour, national or social origin. As refugees, asylum seekers and 

migrants are adversely affected by the pandemic, the state needs to improve the safety of the 

vulnerable.  

 

INTERNALLY DISPLACED PERSONS: INTERNATIONAL LEGAL OBLIGATION TO 

PROTECT PEOPLE ON THE MOVE  

Internally displaced persons (IDPs) are persons/group of persons who to avoid the effect of armed 

conflict, the situation of generalized violence, the violence of human rights or natural or man-made 

disasters, have been obliged to flee their habitual residence or home.31 The guiding principle as per 

Internal Displacement, 1998 is that a person is recognised as IDP only if he/she has not crossed an 

internationally recognised state border. Thus, the key elements of this definition are – (1) the character 

of the movement is involuntary and (2) As the movement is within national borders, IDPs include both 

citizens and habitual resident of the country in which they are displaced, it may also include a stateless 

person. It is also noted, that the difference between an internally displaced person and refugee is that 

the crucial requirement to be considered as a refugee is crossing an international border. Although 

refugees have special status under international law, the IDPs do not have a special status in 

international law as to specific situations. 

 
29 COVID-19: Dangers mount for migrant children forcibly returned to northern Central America and Mexico during the 

pandemic, UNICEF (May 21, 2020), https://www.unicef.org/press-releases/covid-19-dangers-mount-migrant-children-

forcibly-returned-northern-central-america. 
30 See ICRC, Customary IHL Database, https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule88. 
31 Internal Displacement, Internal Displacement Monitoring Centre, https://www.internal-displacement.org/internal-

displacement. 
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The COVID-19 pandemic has impacted the lives of all however, the impact is harshest on the people 

on move (IDPs) who already were in vulnerable situations before the crises. The internally displaced 

people are facing three interlocking crises which have been exacerbated by the pandemic, namely, 

health crises, socio-economic crises and protection crises.32 First, the IDPs find themselves in health 

crises because they are exposed to the virus with limited tools to protect themselves, thus 

compromising the health services. Second, socio-economic crises have been created due to limited 

access to social protection measures provided to them. This has worsened the situation of women and 

girls on the move, as they are exposed to gender-based violence and abuse, and are unable to access 

the protection services. Third, to curb the spread of virus the border closure and restrictions on other 

movements have forcefully trapped these people in a dangerous situation which has resulted in 

protection crises.  

Unlike the 1951 Refugee Convention for the protection of refugees, there is no universal legally 

binding instrument to address the plight of internally displaced people. However, they are protected 

by international human rights law and domestic law and international humanitarian law in case of 

armed conflict. To meet the humanitarian needs of the IDPs the International Red Cross and the Red 

Crescent Movement have been actively working to ensure that these communities affected by the 

pandemic are not left out of public prevention and response activities. According to the 2019 Council 

of Delegates Resolution 7, “Strengthening implementation of the Movement Policy on Internal 

Displacement”33  seeks to ensure a holistic response to COVID-19 that considers the needs and 

vulnerabilities of internally displaced people.  

As per the United Nation Guiding Principles on Internal Displacement,34 the international law makes 

it obligatory for the state to consider the risk faced by internally displaced people with the ongoing 

pandemic. The recommendations provided by the International Red Cross and the Red Crescent 

Movement are – (1) inclusion of internally displaced people in the national and local response 

strategies to combat COVID-19 (2) while considering the international law the authorities should make 

efforts to reduce crowding in the shelter to protect public health and safety (3) restriction on movement 

due to the pandemic should not discriminate IDPs (4) authorities to take measures to end violence 

against IDPs in relation to COVID-19 (5) authorities must ensure that humanitarian assistance 

continues to reach IDPs and other people in need.35 

 

RIGHT TO UNIVERSAL HEALTHCARE AND ITS PROTECTION UNDER IHL – IN 

LIGHT OF THE GLOBAL PANDEMIC 

As COVID-19 pandemic has inflicted cataclysmic suffering throughout the world it has become 

necessary to consider the implication of human right to realise the enjoyment of highest attainable 

standard of physical and mental health (right to health). The right to health under international law 

provides the foundation for public health prevention, healthcare services and social distancing 

measures in response to COVID-19. The right to health was first articulated in 1946 in the WHO 

 
32 Policy Brief: COVID-19 and People on the Move, United Nations (June 2020), 

https://r4sahel.info/en/documents/download/76793. 
33See 2019 Council of Delegates of the International Red Cross and Red Crescent Movement, Strengthening 

Implementation of the Movement Policy on Internal Displacement: Ten Years On, 

https://rcrcconference.org/app/uploads/2019/12/CD19_R7-Adopted-IDP-resolution-FINAL-_clean.pdf. 
34See UN Guiding Principles on Internal Displacement, 1998, 

https://www.unocha.org/sites/dms/Documents/GuidingPrinciplesDispl.pdf. 
35 Reducing The Impact of COVID-19 Pandemic on Internally Displaced People, ICRC and IFRC (May 2020), 

https://reliefweb.int/sites/reliefweb.int/files/resources/Reducing%20the%20impact%20of%20the%20COVID-

19%20pandemic%20on%20internally%20displaced%20people%20%28IDPs%29.pdf. 
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constitution.36 The Universal Declaration of Human Rights (1948) also mentions the right to health as 

the right to an adequate standard of living which is enshrined in Article 25. Again, this right was 

recognised as a human right in Article 12 of the International Covenant on Economic, Social and 

Cultural Right (1966).  

In times of armed conflict, the protection of life, health and dignity of the individual is protected by 

international humanitarian law (IHL). For example, under the Geneva Convention denial of medical 

treatment to the wounded and sick may constitute inhumane treatment and breach of the Geneva 

Convention. Also, parties to the conflict have an obligation to protect them against ill-treatment;37 this 

protection includes members to the parties of the conflict who are rendered defenceless due to wounds 

or sickness, making them “hors de combat”. This means that these fighters must be given feasible 

medical attention as long as they refrain from any act of hostility. Under international humanitarian 

law, attacking persons that are hors de combat amounts to a war crime.38  

However, amid the pandemic, the terror of bombs and bullets is crippling the societal and economic 

effects of a global health crisis. In 2016, a study by the Rand Corporation found out that Afghanistan, 

Yemen and 22 countries in Africa would make up the most vulnerable countries in case of an outbreak 

of a disease, and most of these countries were conflict zones.39 The UN Assistance Mission in 

Afghanistan (UNAMA) in its new report documents the harm caused to the healthcare workers and 

healthcare facilities and other ways in which parties to the conflict have interfered with necessary 

healthcare during the COVID-19 pandemic.40 The report focuses on the deliberate acts of violence by 

the Taliban and the Afghan national security forces which undermined healthcare operations. This 

special report emphasises how the parties to the conflict are under obligation as per international 

humanitarian law to protect healthcare personnel and facilities and cease such deliberate attacks. 

Moreover, the UN in Afghanistan urges the party to the conflict to direct all attention and resources 

towards fighting COVID-19 pandemic and protect people of Afghanistan.  

Only in recent years has the importance of the right to health in the war began to develop. This 

recognition of the right to health in armed conflict is an important tool to advance the well-being of 

persons whose life is in jeopardy. Therefore, these countries need to resolve the armed conflicts to 

focus on the ongoing health crises. This in return raises the question whether alternative dispute 

resolution methods such as mediation can help war-torn countries to resolve these crises through 

diplomatic support?  

 

MEDIATION: CENTER FOR HUMANITARIAN DIALOGUE 

As the novel coronavirus hit the headlines in December 2019, most of the countries were experiencing 

organised violence on an extensive scale.41 As these countries were already in chaos, the threat of 

coronavirus seemed at a distance. However, in no time, this global crisis unleashed an emergency in 

the world with respect to public health, political and economic systems. As a result, the countries with 

 
36 See Constitution of the World Health Organization, https://www.who.int/governance/eb/who_constitution_en.pdf. 
37 See Common Article 3; Additional Protocol II, Article 9(1); ICRC Customary International Humanitarian Law Study, 

Rules 25, 28 and 29. See also Rome Statute of the International Criminal Court (“Rome Statute”), Articles 8(2) (c), (e)(i), 

(e)(ii). 
38 See Additional Protocol II, Article 11; ICRC, Customary international law study, Rules 25, 28. 
39See Identifying Future Disease Hotspot, Rand Corporation, https://www.rand.org/pubs/research_reports/RR1605.html. 
40 Special Report: Attacks on Healthcare during the COVID-19 Pandemic, United Nations Assistance Mission In 

Afghanistan (June 2020), https://unama.unmissions.org. 
41 Number of organized violent events by country-month-year, Armed Conflict Location and Event Data Project (ACLED), 

(2020), https://acleddata.com/curated-data-files/. 
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ongoing conflicts or having a high risk of relapse into conflict have been further burdened with another 

layers of pandemic crises on top of already existing multiple layer of crises. The closure of courts and 

tribunals have resulted in need of negotiation and mediation as an optimal way of dealing with the 

conflicts, especially in war-torn countries.  

 

In recent years, more international and non-international armed conflicts have been resolved by peace 

process entered by talks and agreements. As a result, mediation, as a means to end armed conflicts, 

has gained prominence. Mediation is a peaceful settlement to conflict resolution in which the 

disputants resolve conflict without resorting to physical violence or invoking the authority of law by 

the assistance of an impartial third party.42 Another point to the fact that mediation is a voluntary 

process, that is, the right to accept or reject the offer of mediation and the outcomes of mediation rest 

entirely with the disputants. Thus, a successful outcome of the mediation is unlikely to occur without 

the willingness of the disputants to engage in conflict management.   

In an armed conflict, the role of mediators is crucial however, this role is increasingly becoming 

difficult due to a range of complex issues that are emerging now. Many of today’s conflicts take place 

in the context of non-conventional violence. In such cases the state is weak and multiple armed groups 

work with diverse agendas. Due to the violence taking place along with internal structures and illicit 

interests of the actors, the official mediators (governments, and regional and international organisation 

like UN) are increasingly working with NGOs, religious and humanitarian actors etc. (non-official 

mediators) to overcome the challenges in mediation.43  

From Libya to Mexico, most states are suffering from some form of armed conflict. Along with these 

armed conflicts, the outbreak of COVID-19 has had a devastating impact on the social, economic and 

political efforts across the globe. For example, in Africa, conflict prevention and mediation efforts 

have been affected. The implementation of critical peace agreements and mediation efforts at the local 

level has been hampered by the pandemic. Moreover, the armed group negotiation in Sudan, the 

implementation of the Central African Republic Peace Agreement as well as the ongoing discussions 

in Libya have taken a backseat.44 These efforts have been obstructed by COVID-19 pandemic. The 

recently established transitional governments in South Sudan and Sudan are in vigorous need of 

mediation and diplomatic support, however, this too has been delayed by the impact of the pandemic 

across the globe.  

In some countries, the fragile peace process could be derailed as the international community is 

distracted to combat the virus. On the diplomatic front, COVID-19 has made mediation more 

challenging. The recent restrictions on movement have provided the mediators with an alternative 

platform – online discussions to negotiate the conflicts. However, this method can be difficult to 

establish trust and nurture the willingness to compromise. But given the number of losses suffered by 

these war-torn countries due to the current pandemic, these countries should turn towards mediation 

for faster dispute resolution.  

 

 
42 Jacob Bercovitch and Su–Mi Lee, Mediating International Conflicts: Examining the Effectiveness of Directive 

Strategies, The International Journal of Peace Studies, https://www.gmu.edu. 
43 Juan Garrigues, The case for contact: overcoming the challenges and dilemmas of official and non-official mediation 

with armed groups, The Norwegian Peacebuilding Resource Centre (June 2015), https://www.clingendael.org. 
44 See OpaED: Peace and Security amidst COVID-19, African Union Peace and Security, 

http://www.peaceau.org/en/article/oped-peace-and-security-amidst-covid-19-by-h-e-amb-smail-chergui-au-

commissioner-for-peace-and-security. 
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A CRISES ON TOP OF THE CRISES: COVID-19 LOOMS OVER THE WAR-RAVAGED 

COUNTRIES 

With the spread of highly contagious disease – COVID-19 the world economy is strangling.  The 

extraordinary nature of the pandemic induced crises which have pushed the world to the brink of 

recession. Kristalina Georgieva, managing director of the International Monetary Fund (IMF) 

stated that this situation is anticipated to be the worst economic fallout since the Great 

Depression.45 According to the indicators of Organization for Economic Corporation and 

Development, the major economies have entered a sharp slowdown.46 Also, the World Trade 

Organisation has forecasted that all regions of the world would suffer a double-digit decline in 

the trade this year, impacting North America and Asian exporters the hardest.47 The pandemic has 

made many governments freeze social and economic activities in all or parts of their countries.  

The fear of coronavirus has spread among the war-torn countries. The countries that are conflict 

hotspot are now facing major issues to afford war as the countries’ resources are being directed to 

combat the virus. In March, with the spread of coronavirus, the Syrian civil war entered its tenth year 

and might have almost come to an end. It is noted that President Bashar al-Assad who has mostly won 

the war, has lost the economic and social fronts with 90% of the citizens impoverished.48 Syria’s 

economy is in a meltdown and Syrian Pound is now considered the weakest currency. The economic 

downturn is further escalated by the pandemic which is now accelerating Syria’s decline towards a 

stage where the regime is unable to feed even its base, including families of fallen soldiers and public 

servants.49 This pandemic is an addition to the already existing factors that were contributing to the 

free-falling economy.  

The repercussions of the virus have been profound. These repercussions have ripped through the war-

torn countries as the funding from the global bodies evaporates. For example, an urgent plea has been 

made by aid organisations to shore-up their operations in war-torn Yemen. Nearly 75 percent of UN 

programmes were shut or reduced their operations in Yemen. 50 The United Nations Population Fund, 

at the beginning of 2020, appealed for $100.5 million for its humanitarian response in Yemen, 

however, till day only 41 percent of that has been mobilized.51 There has been a lack of significant 

mobilization of humanitarian resources in countries affected by armed conflicts. This delay in the 

humanitarian actions is a result of sanctions and other restrictive measures imposed which are 

detrimental to the vulnerable population. Sanctions regime and other restrictive measures hamper the 

impartial humanitarian organizations, such as ICRC from implementing humanitarian activities. 

Therefore, such sanctions and restrictive measures are incompatible with the spirit of international 

humanitarian law.  

 
45 Jonathan Masters, Coronavirus: How are countries responding to the Economic Crises?, Council on Foreign Relations 

(May 4, 2020), https://www.cfr.org/backgrounder/coronavirus-how-are-countries-responding-economic-crisis. 
46 See Composite Leading Indicators (CLI), OECD, April 2020, http://www.oecd.org/newsroom/composite-leading-

indicators-cli-oecd-april-2020.htm. 
47 See Trade set to plunge as COVID-19 pandemic upends global economy, World Trade Organisation (April 8, 2020), 

https://www.wto.org/english/news_e/pres20_e/pr855_e.htm. 
48 Shamugapriya Balasubramanian, Syria’s Win and Losses- An ever plunging economy, The Kootneeti (July 3, 2020), 

https://thekootneeti.in/2020/07/03/syrias-wins-and-losses-an-ever-plunging-economy/. 
49 See Syria’s Economic Meltdown, Center for Global Policy (June 2020), https://cgpolicy.org/wp-

content/uploads/2020/06/CGP-Syrian-Economic-Meltdown-June2020-2.pdf. 
50 Cairo, UN forced to cut aid to war-torn Yemen as coronavirus rips through country, Daily Sabah (June 01, 2020, 10:28 

AM GMT +3), https://www.dailysabah.com/world/mid-east/un-forced-to-cut-aid-to-war-torn-yemen-as-coronavirus-rips-

through-country. 
51 Life and death for Yemen’s women and girls, as funding evaporates, UN News (May 30, 2020), 

https://news.un.org/en/story/2020/05/1065122. 
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In recent years, there has been a paradigm shift in international human right law in the context of armed 

conflict which addresses the needs of the victim for reparation, rather than emphasizing the punishment 

of the perpetrators. Reparation is a diverse complementary form of justice which restores the life of 

victim through restitution, compensation, rehabilitation and guarantee of non-occurrence of the 

violations. However, in a number of countries, the coronavirus and the measures put in place to curb 

the spread of the virus has brought ongoing transitional justice processes to a standstill. For instance, 

the Truth, Reconciliation and Reparations Commission in the Gambia (a country in West Africa) 

suspended its public hearing and outreach programs until June as a result of the pandemic.52 Similarly, 

the work of Colombia’s transitional justice has been severely disrupted as the country went into 

mandatory lockdown at the end of March.53 The pause on the Truth and Reconciliation Commission 

and the judicial system has affected victims more than ever because of the further delays in the long-

awaited reparations.  

 

CONCLUSION AND RECOMMENDATIONS 

International humanitarian law is exceptionally designed for situations of armed conflict. It remains 

relevant even during this unprecedented time of the pandemic. As noted in the article, the population 

in the armed conflict are weakened by years of fighting. The destruction of infrastructure, deterioration 

of basic services and displacement due to armed conflict has made them vulnerable to the spread of 

COVID-19 in the current pandemic. It is evident that displaced persons, detainees and population 

under cut off from basic services are highly dependent on humanitarian relief for their survival.  

The first part of the article presents a clear overview of the safe human mobility of the people on move 

including migrants, IDPs and the refugees, and their protection under international human right laws 

as well as international humanitarian law. During such exceptional times, it is essential that the states 

diligently improve the safety of the vulnerable (refugees, migrants and IDPs) by making international 

law their road map.  

The second part of this article addresses the various rights available under international humanitarian 

law to attain the highest standards of health both during an armed conflict and the pandemic. Indeed, 

several provisions of IHL are particularly relevant during this pandemic and have the potential to assist 

in achieving a better protective response for the affected population around the world. The law of 

armed conflict not only recognises the importance of healthcare but also protects medical personnel, 

units and transport from the direct and indirect consequences of armed conflict. These people who can 

help with the effect of both Covid-19 and horrors of war must be protected as their protection is crucial 

in the coming months.  

This article also explores the role of mediation in an armed conflict. Mediation initiatives in recent 

years have shown how mediation can act as a peacekeeping tool and resolve conflicts. It is suggested 

that the states, regional and international organisations need to consolidate and expand their support 

to mediation initiatives to resolve international armed conflict.  

The outbreak of the pandemic has no doubt devastated the global economy. The lockdowns and 

curfews imposed as an effort to combat this disease have resulted in a loss of revenue. In the context 

of armed conflict, the current situations have also raised concerns of the affordability of war as now 

 
52 Special Report on COVID-19: Keeping Justice in Sight, ICTJ (May 19, 2020), https://www.ictj.org/news/special-report-

covid-19-keeping-justice-sight. 
53 Andres Bermudez Lievano, COVID-19 Pushes  Reparations Further Away In Colombia, JUSTICEINFO.NET (May 11, 

2020), https://www.justiceinfo.net/en/reparations/44250-covid-19-pushes-reparations-further-away-in-colombia.html. 

 

http://www.lexhumanitariae.co.in/
https://www.ictj.org/news/special-report-covid-19-keeping-justice-sight
https://www.ictj.org/news/special-report-covid-19-keeping-justice-sight
https://www.justiceinfo.net/en/reparations/44250-covid-19-pushes-reparations-further-away-in-colombia.html


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in 

Volume I Issue IV | October 2020                                                                       ISSN: 2582-5216 

 

Page | 13  
 

 

the main agenda of the countries is to fight the pandemic. As the global economy suffers, international 

organisations find it difficult to raise funds for the war-torn countries. In addition to the lack of 

healthcare facilities, other issues such as reparations and closure of the judicial system have further 

added to the misery of the vulnerable population. 

After examining all the elements as discussed in the article, the following recommendations are 

provided – 

• International humanitarian law must be taken into consideration to protect civilians from multiple 

future shocks, including pandemics. Healthcare workers and humanitarians who are a shield to 

war-torn countries must be protected. Any violation of IHL is an enemy to the pandemic response.  

• The threat of politicization and manipulation should be disregarded while providing assistance and 

protection to all in need. Under international law, humanitarian aid should impartially reach all 

groups; exclusionary responses can fuel unrest in the countries population.  

• Along with the healthcare need, efforts should be made to mitigate other impacts of the pandemic. 

Measures to improve the inhumane conditions, sanitation, overcrowding, ill-treatment and judicial 

procedures should be implemented to mitigate the secondary impact on people who are double 

burdened with pandemic and conflict.  

• Sanctions and other restrictive measures are being taken by the state during the current pandemic. 

The state and international organisations should ensure that such restrictions should not be 

inconsistent with IHL and do not impact principled humanitarian responses to COVID-19. An 

effective mitigating measure such as humanitarian exemptions on the impartial humanitarian 

organization should be devised to make these restrictions consistent with IHL.  

• As the virus does not discriminate among the people, we cannot afford to discriminate in our 

response. The implementation of all responses to this virus should reach the most vulnerable and 

marginalised community member. This means that only inclusive public health and socio-

economic response to the migrants, refugees and IDPs will address this virus and restart the 

economy.  

Therefore, considering the above-mentioned conclusion and recommendations the war-torn countries 

can resolve the ongoing crises by implementing IHL rules along with international laws to strike a 

balance between health imperatives, military necessity and humanitarian actions.  
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THE INDIAN DOCTRINE OF THE BASIC STRUCTURE OF THE 
CONSTITUTION: AN ESSENTIAL AND FLEXIBLE BASE? 

- Prabhat Kumar* 

 

ABSTRACT 

The foundations of the Indian Constitution were designed to ensure that the document has a sort of 

rigidity. The Parliament was therefore granted the right to modify in compliance with Article 368 to 

resolve the problems in the workings of the constitution in future. The scope of versatile 

constitutional provisions, though, must be balanced by the obligation to maintain their normative 

existence as a higher law that restricts transient parliamentary majorities in the country. 

Nevertheless, the Supreme Court in Kesavananda Bharati v. State of Kerala (1973) held that Article 

368 did not authorize the parliament to alter the 'essential structure or system' of the Constitution, 

although it did not include any sort of specific restriction to the amending power of the parliament. 

The theory is also a central element of recent structural controversies surrounding constitutional 

recognition and reform, and has been intensely discussed since it was introduced. This paper looks 

at the nature and application of the basic framework concept as a procedural defence and addresses 

the theory of the basic framework and its effect on the development of constitutional jurisprudence 

which is the result of a history and the reflection of the concepts that serve as the basis for Indian 

democracy. 

 

INTRODUCTION 

By adopting a written Constitution, moreover the longest in the world, independent India has moved 

away from the British model ignoring the distinction between constitutional laws and ordinary 

laws. The Constituent Assembly, which worked for three years on the drafting of this Constitution, 

preferred to borrow the American example of a Supreme Court endowed with the power to invalidate 

laws contrary to the constitutional provisions, in particular those of the third part on fundamental rights 

(Articles 15 and 32 of the Constitution). Indian constituents also drew inspiration from the United 

States to organize a review procedure requiring a majority vote of two-thirds of both the houses of 

Parliament and the agreement of at least half of the legislatures of the States of the Union. Ambedkar, 

probably the most influential member on constitutional questions, replied to criticisms of the overly 

difficult revision, noting that it would be relatively easy; instead of a majority of three-quarters of the 

federated states as in United States, it was enough to obtain a simple majority of state legislatures in a 

much more centralized federal system1. Whatever the intentions of the drafters of the Constitution, the 

history of independent India is marked by a succession of amendments, more than hundred (the 

107th amendment was adopted in 2020), made to the Constitution from 1951 to the present day. This 

accumulation is largely due to the willingness of Parliament -- in fact virtually master of the power of 

review -- to circumvent the obstacles placed by the Supreme Court on the road to several legislative 

policies. This incessant confrontation between the Legislature and the judiciary is at the origin of a 

jurisprudence, called "Basic structure doctrine" which is both the result of a history and the reflection 

of the concepts that serve as the basis for Indian democracy. 

 
* Advocate, Patna High Court & Guest Lecturer in Vidhi Mahavidyalaya, Samastipur (Affiliated to LNMU, Darbhanga), 

LL.M (International & Comparative Law), The WB National University of Juridical Sciences, Kolkata. 
1 Datar (AP), Commentary on the Constitution of India, New Delhi, Wadhwa Nagpur, 2nd ed., 2007, vol. II, p. 2017. 
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A JURISPRUDENCE INTRINSICALLY LINKED TO THE POLITICAL HISTORY OF 

INDIAN DEMOCRACY 

While all the major changes in constitutional jurisprudence occur in a specific historical context -- we 

are thinking of the "revolution" brought about by the decision of the Constitutional Council of 16 July 

1971 -- they are not all associated with situations of political crisis and conflict between the powers. 

The same is true in India, where since 1951 the Supreme Court has not ceased to be confronted with a 

combination of offensives from the executive (with its means of controlling parliamentarians, 

especially when it has large majorities) and the Legislature to restrict the scope of the constitutional 

review of laws. The doctrine of the basic structure was born, starting in 1967, from these repeated 

"attacks" and has been revived several times as a means of struggle for the survival of a full judicial 

review. 

Even before the establishment of the Supreme Court, several high Courts were asked to discuss the 

validity -- under article 31 of the Constitution, which then protected landowners from expropriation 

without compensation -- of agrarian reforms or nationalization laws adopted by state legislatures or by 

the Indian Union. Faced with this risk of calling into question the major political orientations of the 

government and its parliamentary majority, in favour of a voluntary redistribution of wealth, Prime 

Minister Nehru supports the choice to revise the Constitution by a 1st Amendment (1951, the vote is 

then carried out by the single constituent assembly) which "immunizes" 12 pieces of legislation by 

placing them in the 9th list annexed to the Constitution (Ninth Schedule to which articles 31A and 31B 

now refer). By this means, imagined by The Advocate General at the Court of Madras, the provisions 

contained in these laws are elevated to the rank of constitutional norms and now appear beyond the 

scope of judicial review. From that time on, the founding arguments of the debate were exchanged : 

on the government's side, the urgent need, in order to carry out the reforms, to adapt the constitutional 

text in accordance with the political will of the majority (two thirds of the two chambers recall it), on 

the judges ' side, the fear expressed by Chief Justice Gajendragadkar that the Constitution would self-

destruct by sanctifying Legislative Texts contrary to fundamental rights2 (2) . 

Initially, in the Shankari Prasad Singh v. The Union of India and the State of Bihar v. Kameshwar 

Singh (1951), the Supreme Court ruled that the laws subordinated by Article 13 to respect for 

fundamental rights did not include constitutional amendments, thus making the agrarian laws of the 

IXth Schedule protected from the actions of the large landowners (the zamindar).3(3)  The Cases where 

judges oppose social reforms in the name of the Constitution do not disappear, however, and provoke 

a new amendment, the 4th in 1955, to regulate the compensation paid to expropriated owners and to 

increase the list of immunized laws. In the face of new judicial difficulties in this area, Parliament 

votes, just after Nehru's death, on the 17th Amendment which further strengthens this mechanism. A 

"bench" of five Supreme Court judges recognizes the validity of this amendment in Sajjan Singh v 

State of Rajasthan (1964), but two minority judges question the non-derogability of certain 

constitutional articles, including those relating to fundamental rights. While Indira Gandhi became 

prime minister, the Supreme Court ruled in 1967 on a long and complex case between the heirs of 

Golak Nath's family and the Government of Punjab who claimed their property under a law protected 

by the 17th Amendment. In a decision by a majority of six judges (including Chief Justice Subba Rao) 

against five, the Supreme Court states that the power to amend the Constitution must not infringe 

fundamental rights, at least in the future -- the Golak Nath decision is a "prospective over-ruling" that 

 
2 Austin (G.), Working a Democratic Constitution. An History of the Indian Experience, New Delhi, Oxford University 

Press, 1999, p. 85. 
3 Jain (MP), "The Supreme court and Fundamental rights" in Fifty years of the Supreme court of India, New Delhi, Oxford 

University Press, 3 e ed., 2007, p. 9. 
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does not, out of prudence, call into question previous decisions. For the first time, the plaintiffs 'lawyers 

spoke of a" basic structure " of the Constitution from which the power of revision cannot derogate and 

this idea is taken up by the Chief Justice, notably under the influence of a lecture given in India by 

Dieter Conrad on the eternity clause of the German Fundamental Law. 

Indira Gandhi, who did not accept the Supreme Court's invalidation of a Bank Nationalization Act in 

1970, took advantage of her election victory in 1971 to vote on the 24th amendment introducing at the 

beginning of article 368 the affirmation of the power of Parliament to revise any article of the 

Constitution.4(4) The Supreme Court is required to rule on this amendment by its decision of 24 April 

1973, Kesavananda Bharati, on an immune law (i.e. placed in the 9th annexed list) on religious 

properties. This decision, which is a true founder of the basic structure doctrine (the expressions basic 

structure and fundamental features are used by the judges), has several unusual characteristics. Taken 

by a large bench of thirteen judges, it presents itself as a juxtaposition of eleven opinions followed by 

a six-point summary approved by nine judges (including the Chief Justice who was two days away 

from his retirement) as the opinion of the court (the decision was itself adopted by seven judges against 

six). The majority of the court judges the 24th Constitutional Amendment, but considers that Article 

368 does not empower Parliament to alter the basic structure of the Constitution. On the content of 

these non-derogable norms, the opinions of judges vary, with some placing fundamental rights in them 

(as in Golak Nath), others favouring the "guiding principles "(particularly to the detriment of the right 

to property), the democratic form, the "secular" character of the state and the recourse to the judicial 

review. Again, compliance with the basic structure is imposed on Parliament only for amendments 

after 24 April 1973. 

Indira Gandhi's reply to this decision -- after an initial reaction of not respecting the conventions on 

seniority in the procedure for the appointment of the new Chief Justice -- is inseparable from the 

proclamation of a state of emergency on 26 June 1975 and the many limitations of individual freedoms 

that follow. Not only do the 38th and 39th amendments protect the state of emergency and the election 

(previously challenged in the courts for corruption) of Indira Gandhi as a Member of Parliament in 

1971, but the 42nd amendment passed at the end of 1976 prohibits the courts from challenging 

constitutional amendments. The Supreme Court, which appeared to give way on the case of the election 

of Indira Gandhi while referring to the basic structure, benefits from the new situation created by the 

elections of 1977: Indira Gandhi loses power and new amendments seek in 1978-1979 to reconsider 

the excesses of the state of emergency5 . Immediately after Indira Gandhi's return to power, 

constitutional jurisdiction returned to the offensive in 1980, in the Minerva Mills decision on the 

nationalization of a textile factory, invalidating the 42nd amendment on the grounds that it contravenes 

the essential features of the Constitution and destroys its basic structure by excluding any form of 

Appeal.6(6) 

Since these years of direct confrontation between the Government and the judiciary, the Supreme Court 

has repeatedly used the doctrine of basic structure to challenge the validity of laws inscribed in the 

9th Schedule, notably in the judgments of Maharao Sahib Shri Bhim Singhji v. Union of India (1981) 

 
4 At the same time a third clause is inserted in Art. 368 to exclude any reference to Art 13, on the respect of fundamental 

rights by laws, regarding constitutional amendments. 
5 The 43rd and 44th amendments restore the fundamental rights and powers of the courts, but do not affect the 42nd 

amendment to Art. 368: Dhavan, Rajeev. "AMENDING THE AMENDMENT: THE CONSTITUTION (FORTY-FIFTH 

AMENDMENT) BILL, 1978." Journal of the Indian Law Institute 20, no. 2 (1978): 249-72. 
6 At the same time, in the Waman Rao decision on agricultural properties, the Supreme Court again validates the 1st and 

4th Amendments, as well as the exclusion of the right to property from the list of fundamental rights carried out by the 

44th amendment in 1979. 
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and, more recently IR Coelho (Dead) by LRS v. State of Tamil Nadu7. These decisions, taken in a 

quieter political context despite flaming opposition between Parliament and the Supreme Court, show 

that the basic structure doctrine has survived the circumstances that prompted its adoption. If the 

memory of the state of emergency hangs over this jurisprudence, it seems necessary to account for it 

by factors that go beyond decisions inscribed in a more or less dramatic conjuncture. 

 

A DOCTRINE ASSUMING A FUNDAMENTAL FOUNDATION OF INDIAN 

DEMOCRACY 

The doctrine of the basic structure raises many questions of constitutional theory and practice, which 

is even criticized in India for its "anti-democratic and counter-majority "character8.  Western jurists 

have been accustomed since the beginning of the twentieth century to analyse the "inderogability" of 

the clauses of eternity contained in constitutional texts, in relation to the normativist theories of Kelsen 

and Merkl. The originality of the Indian case stems from the fact that the non-derogable constitutional 

norms are not mentioned in the Constitution itself (entrenched rights as the term used by Indian judges 

to describe the German situation) and that this category was created by the Supreme Court on the basis 

of jurisprudence -- changing according to the majorities and the compositions, more or less broad, of 

the -- who has never given an exhaustive list of the norms composing the basic structure and is careful, 

despite numerous references made by Indian judges to foreign rights and Western doctrine, to invoke 

the Kelsenian theses. 

The dual inspiration claimed by the Supreme Court judges in the Common law and the United States 

Supreme Court model is sufficient to justify an extensive interpretation of Article 32 of the 

Constitution giving the court the procedural means of enforcing the fundamental rights of Part III. If 

this article does not expressly empower the court to invalidate laws that infringe these fundamental 

rights, or a fortiori to censor constitutional amendments for the same reason, it is understood by the 

judges as not excluding  and therefore authorizing a contrario such a possibility, otherwise in 

accordance with its purpose the protection of fundamental rights by the judge. While the court held in 

1951 and 1964 that Article 13 declaring laws contrary to fundamental rights null and void did not apply 

to constitutional amendments, since 1967 and 1973 it has considered that it has had the right to overturn 

this jurisprudence, at least for the future. Just as the Supreme Court was able to recognize the full 

constitutional value of the Preamble to the Indian Constitution -- another contribution of the 

Kesavananda decision -- it was able to read in the Constitution, in its "penumbra" or between its lines 

the American judges would say, that it contained a basic structure that was non-derogable. The creation 

of this category of norms -- which dare not be called supra-constitutional since they are included in 

the Constitution, without being expressly qualified as such -- is supposed to return to the creative 

power of the judge by a method, directly inspired by the remarks of Chief Justice Marshall on the 

"living document" Constitution, which can delight supporters of interpretative realism. 

Created by the Supreme Court, these non-derogable standards are also dependent on judicial 

interpretation of their content. The term "basic structure" is clearly intended to bring together several 

standards and to remain vague enough to give judges room for manoeuvre. As with the general 

principles of law in the French jurisprudence of the Council of State, or the fundamental principles 

recognized by the laws of the Republic in constitutional jurisprudence, the Indian judges did not seek 

-- for obvious reasons of judicial policy -- to give an exhaustive list of these non-derogable norms. To 

 
7 Decided by a unanimous bench of 9 judges, the forest ownership case in Tamil Nadu is old (the plaintiff died during the 

proceedings) and had resulted, in 1999, in an order by 5 judges to be referred to a wider bench because of the renewal of 

the ownership issue since the Waman Rao decision. 
8 Ramachandran (R.), "The Supreme Court and the basic structure of doctrine ", in. Kirpal (B. N ) and alii (ed.), Supreme, 

but not infallible. Essays in honour of the Supreme Court of India, New Delhi, Oxford University Press, 2000, p. 108. 
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the argument of flexibility, useful in the use of this weapon, is added; the division of opinions between 

decisions and between the judges themselves. Two major things continue to confront each other in this 

field : one that tends to identify the basic structure with the fundamental rights of Part III of the 

Constitution (in Golak Nath and IR Coelho), the other that sees it rather a set of principles on free and 

periodic elections, federalism, secularism, separation of powers and judicial independence that would 

connect the various articles of the Constitution -- these include what the Supreme Court calls the 

"Golden triangle" of Articles 14 (equal protection of laws), 19 (fundamental freedoms including 

freedom of expression) and 21 (protection of life and personal freedom). 

The analysis of the basic structure in the form of systematic principles serves, in particular, to resolve 

the tensions arising from Articles 14 (equal protection of laws is the most common cause of 

invalidation of ordinary laws), 15 and 16 (absence of discrimination and reserved positions for 

Scheduled castes, Tribes and "Other Backward classes" in public office), the latter two of which have 

been amended several times. In important recent decisions -- M. Nagaraj v. Union of India (2006) and 

Ashoka Kumar Thakur v. Union of India (2008) -- the Supreme Court discussed at length whether the 

constitutional amendments enshrining the policy of affirmative action, that carried out in the civil 

service (with a maximum quota of 50% of posts and the exclusion of the "top layer" or creamy layer 

according to jurisprudence), and then in educational institutions, violated or not the basic structure of 

the Constitution. The negative answer to this question does not in any way imply the abandonment of 

this doctrine, which serves, on the contrary, to reconcile formal equality with affirmative action, on 

the ground that the Constitution requires both the equal protection of laws and judicial measures in 

favour of backward classes. 

At the same time, the prominence given to fundamental rights today makes it possible to re-emerge, 

in a context of neo-liberalism and rapid economic development, the question of the protection of 

private property excluded from Article 19 since 1979. Without seeking to reintroduce a constitutional 

guarantee against expropriations - from this point of view the IR Coelho decision does not conclude 

in favour of compensation for the plaintiff - the Court attempts to distinguish between two successive 

tests for the validity of the laws contained in the 9th Schedule: the test of the “essence of rights” must 

verify that the amendment at the origin of this insertion (on the basis of article 31B) does not adversely 

affect a destructive impact on the set of fundamental rights (as if the Part III of the Constitution was 

put in brackets by this amendment), then the rights test must ensure that each law placed in the 

9th Schedule after 1973 does not infringe fundamental rights. This subtle distinction has been 

discussed9, but its effect clearly seems to be to threaten in the future the very many laws, often of 

“socialist” inspiration, which have continued to be included since 1973 in the 9th Schedule which has 

practically lost its constitutional value. At the same time, the Supreme Court decided the hitherto 

controversial question of the subjection of ordinary laws to the doctrine of the basic structure10.  

The Supreme Court in K.K. Bhaskaran v. State (2011) held that the constitution should be interpreted 

in such manner so as to secure the goal of social, economic and political justice. Also the Supreme 

Court said that promise to provide social, economic and political justice given in the Preamble cannot 

be forgiven or neglected11. 

 

CONCLUSION 

The common thread of this jurisprudence, which will be said to serve the interests of the court, seems 

to be the Prohibition of the constituent power to "immunize" laws through constitutional validation, 

 
9 Sankaran (K.), "From brooding omnipresence to concrete textual provisions: IR Coelho Judgment and basic structure 

doctrine", Journal of Indian Law Institute, 2007, vol. 49, p. 240-248.  
10 Datar (AP), op. cit., vol. II, p. 2029. 
11 Nandini Sundar v. State of Chattisgarh (2011). 
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which weighs on the suspicion of circumventing a review of the constitutionality of laws considered 

indispensable to democracy. The "full judicial review" is thus part of the basic structure in the same 

way as the majority rule and the guarantee of fundamental rights, "twin principles of modern 

democracy" according to the expression used by Chief Justice Sabharwal in 2007. Without ever 

referring to any natural right, foreign to Indian tradition, this jurisprudence seems to us likely to renew 

the debates on what can justify, in a positivist conception, the existence of a fundamental base placed 

above the other constitutional rules in the hierarchy of norms. Do the judges of the Supreme Court of 

India not help us to distinguish the legal features of democracy -- the majority rule that involves 

frequent changes in law, the separation of powers to implement these changes in pre-established 

procedures, the guarantee of fundamental rights and the principle of equality by constitutional judges 

to prevent these changes from undermining democracy -- without which our constitutional texts have 

no legitimate authority? Rather than taking us back on the path of a hypothetical fundamental norm, 

the Indian jurisprudence of the basic structure leads us to the seductive idea of a base of beliefs, 

paradoxically flexible, justifying our obedience to the Constitution. 
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DEATH BEFORE BIRTH: A STUDY ON GENDERCIDE AMONG 
WOMEN IN INDIA 

- Shreya Chourasia* 

 

ABSTRACT 

“It’s A Girl” this has been treated as the three deadliest words in the world. In all these years we 

have seen lots of changes in the world, from developments to the introduction of new technologies we 

have come across so many positive changes in worldwide. Most of the people are now getting the 

proper education to understand what’s wrong and right. But even after getting all these facilities 

still, some people are seeing girl child as a curse and unlucky for them. The main purpose of this 

research paper is to acquire an understanding of the status of girl child in India. Within the country, 

in some of the rural communities, girl children are regarded as liabilities and preference is given to 

male children. Due to people’s blind belief on religion, their poor financial condition etc. are forcing 

them to kill their girl child. Because for them a girl child is nothing but a burden. To get rid of the 

burden called girl child they started the practice called Female Infanticide. In India, people started 

doing this practice year back and still in some parts of the country they still exercise such practices. 

The main areas that have been taken into account in this research paper include the status scenario 

of girl children and issues concerning girl children. In the issues concerning girl children, all the 

factors have been identified, in terms of which they are experiencing problems. It is vital to formulate 

measures that would eliminate practices, such as, female foeticide, female infanticide, child 

marriage, child trafficking and child abuse. Also, opportunities need to be promoted to facilitate 

education and employment opportunities among them and also transformations need to be brought 

about in the viewpoint and perspective of those individuals, who regards them as a burden and 

aspire only for male children. Girls and women can enhance the reputation of their families and 

appropriately sustain livelihoods when provided with opportunities. 

Key Words:  Social Evil Practice, Female Foeticide and Girl Infanticide, Fundamental Rights, 

Exploitation, legal aspects, Loopholes, Amendments, Human Existence 

 

INTRODUCTION 

The Lord divided his own body into two parts, half male and half female, and thus was created the 

Universe 

In India discrimination against girls begins before birth and spans the entire life. Prejudice based on 

gender still persists in all societies whether developed, developing or under developed. Many couples 

in India worship different God-Goddess and pray for a child but only a male child as male child is 

considered to be a blessing. So even though women are worshipped in India they still remain the 

sufferers of inequality and injustice.  India is one of the few countries in the world where women and 

men have nearly the same life expectancy at birth. The fact that the typical female advantage in life 

expectancy is not seen in India suggests that there are systematic problems with women’s health. Indian 

women have high mortality rates, particularly during childhood and in their productive years. The 

health of Indian women is intrinsically linked to their status in society. The women in India belong to 

various social-economic backgrounds and are sometimes marginalized or neglected when it comes to 

basic health-care. Women however, are the very backbone of any society and if one needs a healthy 
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society, the women need to be well taken care off. Research on women’s status has found that the 

contributions Indian women make to families often are overlooked and instead they are viewed as 

economic burden.  

India has demonstrated some unique and crucial version like female foeticide and infanticide. This is 

an additional variety of violence that reveals the rituals of devaluing of females in Indian society. The 

causes for eliminating the girl child are rooted in rituals and perceptions that go back centuries: the 

fear of having to pay for a girl‘s dowry, the belief that for true salvation a son should perform the last 

rites, the conviction that lineage and inheritance run through the male line and that a son will look after 

his parents in their old age, whereas the daughters will belong to another family. It is this lifelong 

discrimination in nurturing and care that is the real killer of girls, less visible and less dramatic, but as 

unequivocally lethal as female foeticide and infanticide. 

What Is Infanticide? 

The term Infanticide means “the crime of a mother killing her child within a year of birth”. Infanticide 

or Infant Homicide is the intentional killing of infants.1  

According to Anthropologist Laila Williamson notes that “Infanticide has been practiced on every 

level of cultural complexity, from hunter gatherers to high civilizations, including our own ancestors. 

Rather than being an exception, then, it has been the rule”. 

Girl Infanticide 

Female infanticide is the deliberate killing of girl babies. It is also described as gender selective killing 

or “gendercide”. It is one of the major causes of problem in many nations like India, China and 

Pakistan. 

Discrimination does not end with the sex-selective abortion of female foetus. In most cases, it 

continues beyond birth. Despite the progress made due to government-run programmes for instance in 

India, the girl child continues to lack adequate nutrition, healthcare, education and maternal care. The 

child mortality data indicates that a larger number of female children do not reach the age of five.  

Forms Of Infanticide 

The crude methods of eliminating girl babies after birth include poisoning, throat splitting, starvation, 

smothering and drowning at many places they were destroyed by filling the mouth with cow dung or 

by administering a small pill of opium or by not feeding the female child.   There were also so many 

incidents in which child have been brutally murdered by the family itself. 

 Cases of female infanticide in Indian North Arrot villages were often reported as natural deaths or still 

births. Some parents have even succeeded in having false death certificates issued after bribing doctors. 

The bodies of the infant girls are then burned to destroy any evidence. Further when evidence surfaced 

that people were poising their girl children, they began to adopt methods such as starving the baby to 

death. 

Many other girl children are disposed of, often in garbage dumps. Although some girls are found and 

revived, most die. Brutal treatments of mother and new born girls have been reported in cases where a 

daughter is born instead of the desired son. The mother and newly born baby are treated badly because 

they are viewed as a burden and often receive no medical care.  

 

 
1 Available at, http://www.lexico.com 
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HISTORICAL BACKGROUND 

Women have been the subject of deprivation, discrimination, intimidation, and unjust treatment in 

society throughout history. The difference is only in the forms that differ from time to time and from 

society to society. Women are considered inferior, given secondary status, subjugated to the male, 

subjected to various ordeals and deprived of the basic right of existence. They are considered persons 

whose duty is to act on the advice of males, serve them, please and take care of them: first father, then 

husband then son. They are given such an ideal role as to live at the mercy of the husband and die at 

his pyre. The reason is that in the social fibre of many societies’ males are given a privileged position 

because they are bread-winners, feed the family, and continue the name of the family. Women are the 

commodities at the disposal of males, whenever and however they want to use them. Thus, they are in 

a subordinate position, do not represent an independent entity, have no control over their lives, and do 

not stand on their own, but constitute the amour proper of others. 

Assaults on a woman’s life and atrocities against her dignity and self-have been witnessed in the entire 

passage of history. Girl infants were buried alive. They were killed by rubbing poison on the mother’s 

breast and feeding them with milk the errukam flower or oleander berries.  The other way to get rid of 

them was using the sap of paddy grains or giving them sleeping tablets. 

The world-historic phenomenon of male revolution overthrowing mother right with that of father right 

and degrading woman to the state of slavery also found expression in ancient religious scriptures of 

Hindus, which sanctified necessity of a son for achieving salvation. Our country has had an old 

tradition of son preference. In fact, there is a traditional blessing “SAU PUTRA BHAVA” which 

means” may you be the mother of 100 sons”. This proved that the sole purpose of a woman was to 

give birth to a son or only sons. On the other hand, daughters were not welcomed or desired. So, if a 

woman gave birth to daughters only, she was abandoned and her husband has the full liberty to 

remarry. Traditionally, there are several practices and rituals in “JIUTIA”, where a woman fasts the 

whole day in order to get a son. 

In other practice, when the women conceive several mantras form the Atharvaveda which is one of the 

sacred books of Hindus, are chanted to the mother so that if the foetus is a female it will transform into 

a male. The ancient Hindu law has been very harsh towards the women and has denied them social, 

economic and personal freedom. 

 

ROOT CAUSE AND CONSEQUENCES 
 

“Prabhuji mein teri binti karoon, Paiyan Paroon bar,  

Agle Janam Mohe Bitiya Na Dijen, Narak Dije Chahe Dar...”  

(Oh, God, I beg of you, I touch your feet time and again,  

Next birth don't give me a daughter, Give me Hell instead...) 

                                                                   -An old folk song 

The root causes leading to female foeticide are complex and reflect diverse political, economical, 

social, cultural and religious practices, none of which justify such a violation of human rights. 

Status of Women 

If we go down to the roots of the problem, the poor status of the women in India together with gender 

discrimination is the most important factor of decreasing sex ratio. During the Vedic age women were 

worshipped as Goddesses. However, with the descent of time especially after the Muslim period there 

was a sharp decline in the status of women. In the British period their status degraded to being 
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considered ‘slaves of the slaves’. In a patriarchal society such as our sons are called upon to provide 

for parents in their old age as well as to take the lineage of the 

family forward. According to Hinduism only the son can light the pyre of his father and not the 

daughter. Women are considered ‘paraya dhan’ and a liability that has to be married off to shift the 

burden. Everybody wants daughters-in-law to produce sons for the family but nobody wants daughters. 

Advancement of Technology 

Medical advances and technological development have enabled scientists and medical practitioners to 

initiate certain methods and techniques to determine the sex of the foetus. People are interested to 

know the sex of the foetus. When it is determined, and found to be a female one, it is aborted. The sex-

determination tests were basically designed to detect gender related congenital abnormality in the 

unborn child. It is unfortunate that it is abused largely in India and other Asian countries to detect the 

sex of the foetus in order to have it aborted if it happens to be that of a female. The intention behind 

such tests is good but humans, under the influence of hedonistic tendencies, always manipulate good 

to satisfy their egos, desires and ambitions at the cost of others and society as well. This is the case 

with these methods. They are, in the course of material advancement, by and large, used as sex pre-

selection tests. In India the sex determination test has been used since 1978 and has gradually become 

popular. As a matter of fact, private clinics throughout the country were established to do lucrative 

business. 

Legal Loopholes 

Article 21 of the Constitution of India states that a child conceived is entitled to full development, 

irrespective of its sex. The determination of the sex of the child at a pre-natal stage or otherwise is the 

denial of the right to develop as per the Article.11 The first ban on sex determination was imposed in 

1978 following the alarming findings of All India Institute of Medical Sciences 1974 Survey on the 

number of demands for sex selective abortions.  The Pre-Natal Diagnostic Techniques Act (PNDT) 

was passed in 1994 and came into force from 1st January, 1996. It was further amended in 2002 when 

it became the Pre-Conception and Pre-Natal Diagnostic Techniques Act (PC-PNDT). It has also been 

amended in 2011. 

The Act of 1994 failed to take into account technological advancements making sex selection possible 

both before and after conception. The PNDT Act aimed to regulate and prevent the misuse of 

diagnostic techniques to determine the sex of the foetus for the purpose of sex selective abortion. The 

PNDT Act, 1994 was enacted to be a weapon to combat the decline in the child sex ratio by preventing 

the misuse of technology. This Act restricts medical practitioners from determining the sex of the 

foetus and empowers the Government to take appropriate action in case of violation of the PNDT Act. 

But the Act failed to implement properly and was subsequently amended in 2002. With the passage of 

time various gaps have been identified in the Act, both at the level of interpretation as well as 

implementation.  The reason why the law has proved ineffective is because it is difficult to regulate all 

clinics that use ultrasound for sex determination as well as for a host of other purposes including 

detection of genetic abnormalities in the foetus. 

The PC-PNDT Act is rendered ineffective because of the liberal Medical Termination of Pregnancy 

Act, 1971 which allows abortion on several grounds including medical trauma and failure of 

contraceptives. This is a major loophole because many people may fake these situations and find ways 

to violate the law. While the feminist discourse on abortion advocates that women have the right to do 

anything with their own body, sex selective abortion in itself is a form of female violence. In order to 

plug this particular loophole, the Medical Termination of Pregnancy providers need to be more vigilant 

while performing abortions so as to distinguish between sex selective abortions and genuine cases of 

abortion. 
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AFTER EFFECTS OF FEMALE INFANTICIDE 

As Newton’s Third Law of Motion states, "For every action, there is an equal and opposite reaction." 

The after-effects of the genocide of female feticide are far-reaching. Blinded by their desire for male 

children, the majority of parents are ignorant of the disaster they unwittingly invite by indulging in 

female foeticide. 

Female/Women Trafficking 

The steep decline in the number of girls makes them scarce for the teaming number of males eligible 

for marriage. As a result, illegal trafficking of women has become commonplace in many regions. 

Women, often young girls who’ve just crossed the threshold of puberty, are compelled to marry. Many 

young girls are kidnapped from their parents and sold to the highest bidder. Child marriages and 

pregnancies have a devastating consequence. When a region participates in the trade of its female 

population, the present and future psychological cost is alarming. 

Increase in Rape and Assault 

Once women become an endangered species, the instances of rape, assault, and violence become 

widespread. When there are fewer available females, the surviving ones will be faced with the reality 

of handling a society driven by a testosterone high. The legal system may offer protection and, as is 

the situation today, many crimes may not ever surface for fear of isolation, humiliation, and 

punishment on the girl’s part.  

Population Decline: With no mothers to bear children (male or female), there will be fewer births, 

leading to a decline in population. Though population control is currently the goal of many nations 

like China and India, a total wipe-out of one sex is not the way to achieve this target. 

 

POSITIVE INITIATIVES 

“Humne tujhpe hazaron sitam hain kiye, humne tujhpe jahan bharke zulm kiye, 

Humne socha nahi tu jo ud jayegi, ye zameen tere bin sooni reh jayegi...” 

(We have done injustice against you a thousand times, we have given you tortures of the world, we 

did not think if you flew away, this land will remain deserted without you...) 

 

Women Empowerment 

The Indian government has taken several steps for the improvement of the status of the women in the 

society. These steps mainly comprise of providing greater opportunities for education, employment, 

enforcement of rights and say in the matters of governance. Education of women is a powerful tool to 

spread awareness among them and thereby increase nutrition levels, raising the age of marriage, 

awareness about family planning etc. They have amended the Succession and Inheritance Acts to 

correct the discrimination in terms of women’s right to property. NGOs can promote formation of self-

help groups, organise informal education for adult females and school dropouts, as well as provide 

counselling and support services to married and pregnant women to discourage them for undergoing 

sex-selective abortion.  

(IEC) Campaigns for Raising Awareness 

The Government of India has launched several campaigns to spread awareness, one of them being 

“Save the Girl Child Campaign”. Its main objective is to highlight the achievements of young girls to 
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show they are no less than boys and to thereby lessen the bias towards the male child. Boys need to be 

educated from an early stage to treat girls with equal regard. The mass media should make efforts to 

portray a positive image of women and to stop their objectification. From a young age itself, children 

should be made aware of the dangers of a skewed sex ratio and the evils of female foeticide. The long-

term vision is to create an environment where sons and daughters are equally valued and the whole 

nation should join hands to achieve the same. 

Steps to Be Taken By Medical Colleges And Professional Bodies 

Medical colleges and professional bodies such as Indian Medical Association, the Federation of 

Obstetric and Gynaecological Societies of India and Association of Radiologists need to take a stand 

in countering this heinous practice. Their role may include sensitizing medical students who are the 

doctors of tomorrow towards the dangers of the skewed sex ratio as well as the ethical and moral wrong 

of female foeticide. Workshops and awareness campaigns may be organised by them to make the 

whole fraternity aware about the problem and the punishment of violating the laws against sex 

determination and selective abortion. 

 

CONCLUSION 

India has a long way to go in her fight against the primitive practice of female foeticide. Time is quickly 

ticking away. People do not realise that a shortage of girls would lead to a shortage of eligible brides 

to bear their sons as well. However, the unequal status prevalent between men and women cannot be 

bridged by just enacting and enforcing legislations unless there is public support. A century old 

practice, existing in the society like a malady cannot be eliminated in a few days. It is going to take a 

lot of time to make people aware of their rights and the fact that both sexes are equal. This is exactly 

why the proper administration of criminal laws is needed. There exist a multitude of laws which govern 

the pre-conception and pre-natal techniques but it is unbelievable how nobody notices the lack of 

implementation of the said laws. This kind of change can only be brought about by rethinking the 

existing criminal laws to change them and ensure their effective implementation. Then only justice can 

be ensured. The legislations 

enacted are not supported by the will of the people. The public is not aware and has to be made aware 

of the steps taken for the upliftment of women in the society. Due to this unawareness the plans face 

great resistance and opposition from the conservative society. Since the conservative social thinking 

is deeply rooted in our patriarchal society, hence the legislations should be enacted with the support of 

the public with their willingness. A concerted effort by the law makers, medical fraternity, political 

leaders, NGOs, media and the community itself is the need of the hour. 
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JUDICIAL REVIEW: AN ANALYSIS UNDER ADMINISTRATIVE LAW 

- Ajay Pal Singh* 

 

ABSTRACT 

‘Judicial review’ is the Court’s power to review the actions of other branches of government and 

thus includes Court’s power to invalidate legislative and executive actions as being unconstitutional. 

It is a potent tool to control unconstitutional exercise of power by the legislature and executive. 

Today, the concept of judicial review encompasses concepts of social and economic justice. 

However, Judicial Review has certain inherent limitations, especially in the matter of performance of 

administrative functions. The present paper presents a study into the importance of the concept of 

judicial review under Administrative Law, the various grounds under which the Judicial Review and 

the associated remedies can be availed, by reference to judicial decisions of the Supreme Court and 

High Courts in India. 

Keywords: Judicial Review, Administrative Law, Judiciary, Judicial Decisions, Supreme Court, High 

Courts. 

 

INTRODUCTION 

"It is emphatically the province and duty of the judicial department to say what the law is. 

- John Marshall1 

The doctrine of Judicial Review has acquired different nuances during the course of its evolution in 

different Common Law Jurisdictions such as United States of America, United Kingdom and India.  

Its origins can be traced to UK. It has become firmly established in the USA.  The single most 

important decision in American constitutional law that established the principle of judicial review in 

the United States was Marbury v. Madison2. In the same The Supreme Court of United States made it 

clear the American Courts had the power of judicial review, Chief Justice George Marshall observed: 

“Certainly all those who have framed the written Constitution contemplate them as forming the 

fundamental and paramount law of the nations and theory of every such government must be that the 

legislature, repugnant to the Constitution is void”.3 In the English case of Thomas Bonham v College 

of Physicians 4, Chief Justice Coke stated that when an Act of Parliament was against common right 

or reason, repugnant or impossible to perform, the Common Law would control it and adjudge such 

Act to be void. Thus ‘Judicial review’ may be defined as a “Court’s power to review the actions of 

other branches of government, especially the Court’s power to invalidate legislative and executive 

actions as being unconstitutional”.5 In the Indian Context the doctrine reached its culmination under 

present Constitution when the Supreme Court of India bestowed on judicial review the widest ambit 

and amplitude in the landmark judgment of Kesavananda Bharati v. State of Kerala. 6 Judicial review 

is a part of the Basic Structure of the Indian Constitution and therefore, cannot be abrogated even by 

an amendment of the Constitution. It is incorporated in Articles 226 and 227 of the Constitution insofar 

 
* Student, BA. LL.B.(H), 3rd year, Army Institute of Law, Mohali, Punjab. 
1 Judicial Review, Land Mark Cases, (Jul.1, 2020, 8:30 AM), https://www.landmarkcases.org/cases/marbury-v-madison. 
2 Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803). 
3 Marbury v. Madison, English Wikipedia, (Jul.1, 2020, 8:35 AM), https://en.wikipedia.org/wiki/Marbury_v._Madison. 
4 Thomas Bonham v College of Physicians, 77 Eng. Rep. 638. 
5 Gurram Ramachandra Rao, Judicial Review in India, Mondaq, (Jul.1, 2020, 8:40 AM), 

http://www.mondaq.com/india/x/20649/ConstitutionalAdministrativeLaw/JudicialReviewinIndia. 
6 Kesavananda Bharati v. State of Kerala, AIR 1973 SC 1461. 
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as the High Courts are concerned. In regard to the Supreme Court Articles 32 and 136 of the 

Constitution embody the principle of judicial review. Article 32 is included in Part III as a fundamental 

right for enforcement of any of the Fundamental Rights. Broadly speaking, judicial review in India 

deals with these aspects: 

• Judicial Review of Legislative Acts and Laws 

• Judicial Review of Administrative Laws or Executive Actions  

• Judicial Review of Judicial Decisions7 

The present Paper deals with the importance of the Concept of Judicial Review in Administrative Law 

and the various Grounds under which the same can be applied by Judicial Authorities such as Supreme 

Court and High Courts in India.8 

 

THE IMPORTANCE OF JUDICIAL REVIEW IN ADMINISTRATIVE LAW 

Administrative law is the law relating to the rule-making power of the administrative bodies, the quasi-

judicial functions of administrative agencies, legal liabilities of public authorities and power of the 

ordinary courts to supervise administrative authorities. It governs the executive and ensures that the 

executive treats the public fairly.9  After independence, India decided to become a welfare state. As 

the activities and powers of the Government and administrative authorities increased so did the need 

for a Control mechanism of these various actions.10  In the Control Mechanism, Judicial Control has 

emerged as the most outstanding controlling measure.  

Application of Doctrine of Ultra Vires 

Ultra Vires means beyond powers. In Indian Express Newspapers v. Union of India11, it has been held 

that the Doctrine of Ultra vires is applied in a number of circumstances to determine the legal validity 

of the rules so made under Delegated Legislation-  

• If the administrative legislation is ultra-vires the Constitution. 

• If the administrative legislation is ultra-vires the Parent Act. 

• If the administrative legislation is arbitrary, unreasonable and discriminatory. 

• If the administrative legislation is malafide. 

• If the administrative legislation encroaches upon the rights of private citizens derived from the 

common law, in the absence of an express authority in the Parent Act. 

• If the administrative legislation is in conflict with another statute. 

• If the administrative legislation is vague.12 

Judicial Control of Administrative action is ultimately carried out through Writs. The writ jurisdictions 

exercised by the Supreme Court under Articles 32 and 136 and by the High courts under Articles 226 

and 227. Thus, the Writ jurisdiction acts as judicial restraint on policy decisions which are 

unreasonable, unfair and against public interest, and forms the basis of Judicial Review.  This 

 
7 Manoj Bhushan, Judicial Review of Administrative Actions in India, Legal Services India, (Jul.2, 2020, 1:30 PM), 

http://www.legalservicesindia.com/article/1581/Judicial-Review-of-Administrative-Actions-in-India.html. 
8 Swati Duggal, Grounds of Judicial Review, Law Octopus, (Jul.1, 2020, 10:21 AM), 

https://www.lawctopus.com/academike/grounds-judicial-review-123/. 
9 Tissy Annie Thomas, All you need to know about Administrative Law, iPleaders, (Jul.2, 2020, 10:45 AM), 

https://blog.ipleaders.in/administrative-law-1/. 
10 Dignath Raj Sehgal, Relationship Between Administrative Law and Constitutional Law, iPleaders, (Jul.2, 2020, 10:45 

AM), https://blog.ipleaders.in/relationship-administrative-law-constitutional-law/. 
11 Indian Express Newspapers v. Union of India, (1985) 1 SCC 641. 
12 Dr.J.J.R.Upadhyaya: Administrative Law ,96,(Central Law Publications. 2018). 
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Jurisdiction forms the basis of Judicial Review in India.13. However, the Courts cannot and do not 

substitute the opinion of the administrative authority with their own. In recent times, many 

administrative decisions taken and regulations made by the Government have been struck down either 

on grounds of illegality or procedural irregularity.  

Grounds of Judicial Review through Writ Jurisdiction 

The Grounds of Judicial Review were developed by Lord Diplock in Council of Civil Service Union 

v. Minster of Civil Service14. These include - 

• Jurisdictional Error 

• Irrationality 

• Procedural impropriety 

• Proportionality 

• Legitimate Expectation 

Though these grounds of judicial review are not exhaustive and cannot be put in watertight 

compartments yet these provide sufficient base for the courts to exercise their review jurisdiction over 

administrative action in the interest of efficiency, fairness and accountability.15 In Tata Cellular v. 

Union of India 16the Supreme Court laid down that Judicial Review is concerned with reviewing not 

the merits of the decision but the decision making process itself. In the present Paper, the Grounds of 

Judicial Review, commonly used by the Courts in the Indian Context, have been discussed. These 

include- 

1. Jurisdictional Error 

2. Abuse of Discretion 

3. Non-Application of Mind and Irrationality (Wednesbury Test) 

4. Error apparent on the face of Record 

 
1. Jurisdictional Error 

The term “Jurisdiction” means “power to decide”. This ground of judicial review is based on the 

principle that administrative authorities must correctly understand the law and it limits before any 

action is taken. Court may quash an administrative action on the ground of ultra vires in following 

situations. 

a) Lack of Jurisdiction 

It would be a case of “lack of jurisdiction” where the tribunal or authority has no jurisdiction at all to 

pass an order. Court may review an administrative action on the ground that the authority exercised 

jurisdiction which did not belong to it. This review power may be exercised inter alia on following 

grounds: 

i)  That the law under which administrative authority is constituted and exercising jurisdiction is itself 

unconstitutional. 

ii) That the authority is not properly constituted as required by law. 

 
13 Ibid. 
14 Council of Civil Service Union v. Minster of Civil Service, (1985) AC 410. 
15 Duggal supra note 8. 
16 Tata Cellular v. Union of India, (1996) AIR 11. 
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iii)  That the authority has wrongly decided a jurisdictional fact and thereby assumed jurisdiction which 

did not belong to it. 

In the case of Rafiq Khan vs. State of U.P17, the Panchayat Raj Act, 1947, did not empower the Sub- 

Divisional Magistrate to modify the order of conviction & sentence passed by a Panchayat Adalat. He 

could either quash the entire order or cancel the jurisdiction of the Panchayat Adalat. The magistrate 

maintained the conviction of the accused in respect of one of the offences only & quashed the 

conviction in respect of other offences. The Allahabad High Court quashed the conviction in respect 

of other offences by a writ of certiorari. In R. vs. Minister of Transport 18the Minister had no power to 

revoke a license. The order of the minister revoking the license, was thus, held to be passed without 

jurisdiction & hence ultra vires. 

b) Excess of Jurisdiction 

This covers a situation wherein though authority initially had the jurisdiction but exceeded it and hence 

its actions become illegal. This may happen under following situations: 

i)   Continue to exercise jurisdiction despite occurrence of an event ousting jurisdiction. 

ii)  Entertaining matters outside its jurisdiction. 

In R vs. Richmond upon Thames Council ex parte McCarthy & Stone Ltd19 the local planning authority 

implemented a scheme of charging 25 pound for informal consultation between corporation officers 

& property developers. The House of Lords held that imposition of the charge was unlawful. Such a 

charge was neither incidental to the planning function of the local authority, nor could a charge be 

levied on the public without statutory authority. The council had misconstrued its powers & 

accordingly, acted ultra vires. 

c) Abuse of Jurisdiction 

All administrative powers must be exercised fairly, in good faith for the purpose it is given, therefore, 

if powers are abused it will be a ground of judicial review. In the following situations abuse of power 

may arise: 

i)   Improper purpose 

Administrative power cannot be used for the purpose it was not given. In Attorney General vs. Fulham 

Corporation 20the authority was empowered under the statute to establish washhouses for the non-

commercial use of local residents. The Corporation decided to open a laundry on a commercial basis. 

The Corporation was held to have acted ultra vires the statute. 

ii) Non-consideration of relevant material 

In exercising discretion, a decision-maker must have regard to relevant matters & disregard irrelevant 

matters. In R vs. Somerset County Council, ex parte Fewings 21the local authority decided to ban stag 

hunting on land owned by the council & designated for recreational purposes. The Court of Appeal 

accepted that in some circumstances, stag hunting could legitimately be banned. Animal welfare & 

social considerations were relevant matters to take into account. 

 
17 Rafiq Khan vs. State of U.P, AIR 1954 All 3. 
18 R. vs. Minister of Transport, (1934) 1 KB 277. 
19 R vs. Richmond upon Thames Council ex parte McCarthy & Stone Ltd, 868 [1992] 2 A.C. 48. 
20 Attorney General vs. Fulham Corporation, [1921] 1 CH. 440. 
21 R vs. Somerset County Council, ex parte Fewings, [1995] EWCA Civ 24. 
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iii) In bad faith 

Where a decision –maker has acted dishonestly by claiming to have acted for a particular motive when 

in reality the decision was taken with another motive in mind, he may be said to have acted in bad 

faith. In R vs. Derbyshire County Council, ex p Times Supplements22, the local education authorities 

were under a duty to advertise vacancies in a manner likely to bring it to the notice of persons who are 

qualified to fill the post. Articles published in that paper were critical of the education authority. The 

council decided to stop advertising vacancies in The Times despite the fact that these publications were 

read by the greatest number of potential applicants. The papers sought judicial review. The Court held 

that the council’s decisions had been made in bad faith. They had not been taken on educational 

grounds but were motivated by vindictiveness towards the paper. 

iv) Fettering Discretion 

An authority may act ultra vires if, in the exercise of its powers, it adopts a policy which effectively 

means that it is not truly exercising its discretion at all. In H Lavender & Sons Ltd vs. Minister of 

Housing & Local Government 23, Lavender had applied for planning permission to extract sand & 

gravel from high grade agricultural land. The local planning authority refused permission & lavender 

applied to the Minister of Housing & Local Government. The appeal was dismissed; the Minister of 

Housing & Local Government being persuaded by the Minister of Agriculture that such land should 

be preserved for agricultural purposes. The decision was set aside. The minister was entitled to have a 

policy, but, in reality the minister’s decision had been based solely on another minister’s objection. 

The minister, therefore, did not open hi mind to Lavender’s application & thereby fettered his 

discretion. 

2. Abuse of Discretion 

‘Discretion’ means choosing from amongst the various available alternatives. Administrative 

Discretion should be according to rules of reason and justice and should not be arbitrary, vague and 

fanciful, but legal and regular. There has been a constant conflict between the claims of the 

administration to an absolute discretion and the claims of citizens to a reasonable exercise of it. 

Therefore, a key remedy to keep the same in check is Judicial Review. Courts in India have developed 

a few effective parameters for the proper exercise of discretion. Judicial control mechanism of 

administrative discretion is exercised at two stages: 

i) Control at the stage of delegation of discretion 

The Courts exercise control over delegation of discretionary powers to the administration by 

adjudicating upon the constitutionality of the law under which such powers are delegated with 

reference to the fundamental rights enunciated in Part III of the Indian Constitution. Therefore, if the 

law confers vague and wide discretionary power on any administrative authority, it may be declared 

ultra vires Article 14, Article 19 and other provisions of the Constitution.  

ii) Control at the stage of the exercise of discretion 

When discretionary power is conferred on an administrative authority, it must be exercised according 

to law. When the mode of exercising a valid power is improper or unreasonable there is an abuse of 

the power. Improper exercise of discretion includes everything which English courts include in 

‘unreasonable’ exercise of discretion and American courts include in ‘arbitrary and capricious’ 

exercise of discretion. Improper exercise of discretion includes- 

 
22 R vs. Derbyshire County Council, ex p Times Supplements, (1991) COD 129. 
23 H Lavender & Sons Ltd vs. Minister of Housing & Local Government, [1970] 3 All ER 871. 
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a) Acting in a Mala fide manner 

Mala fide or bad faith means dishonest intention or corrupt motive. At times, the courts use the phrase 

“mala fide” in the broad sense of any improper exercise or abuse of power. In Jaichand v. State of 

West Bengal24, the Supreme Court observed that mala fide exercise of power does not necessarily 

imply any moral turpitude as a matter of law. It means that the statutory power is exercised for purposes 

foreign to those for which it is in law intended. In State of Punjab v. Gurdial Singh25, the court struck 

down the land acquisition proceedings for acquiring the land of the petitioners for a mandi on account 

of mala fides.  

b) Acting for an improper purpose 

If a statute confers power for one purpose, its use for a different purpose will not be regarded as a valid 

exercise of the powers and the same may be quashed. So where the power is exercised for a purpose 

different from that specified in the statute, the court will declare the exercise of the power as ultra 

vires. In Srilal Shaw v. State of West Bengal26, a preventive detention order was issued against a person 

mainly on the ground that he had stolen railway property. He had documents in his possession to prove 

his bona fide and to prove that he had purchased the goods in the open market. A criminal case filed 

against him was dropped and the mentioned preventive detention was passed in its place.  

c) Acting on Irrelevant considerations 

A discretionary power must be exercised on relevant and not on irrelevant or extraneous 

considerations. It means that power must be exercised taking into account the considerations 

mentioned in the statute. If the authority concerned plays attention to, or takes into account wholly 

irrelevant or extraneous circumstances, events or matters then the administrative action is ultra vires 

and will be quashed. In Dr. Ram Manohar Lohia v. State of Bihar27, the petitioner was detained under 

the Defense of India Rules, 1962 to prevent him from acting in a manner prejudicial to the maintenance 

of “law and order”, whereas the rules permitted detention to prevent subversion of “public order”. The 

court struck down the order as, in its opinion, the two concepts were not the same, “law and order” 

being wider than “public order”. 

d) Mixed considerations 

Sometimes, an order is founded partly on relevant and existent considerations and partly on irrelevant 

or non-existent considerations. In a number of cases, the courts have taken a strict view of the matter 

and have held such an order invalid if based on any irrelevant ground along with relevant grounds.  

e) Leaving out relevant considerations 

If in exercising its discretionary power, an administrative authority ignores relevant considerations; its 

action will be invalid. An authority must take into account the considerations which a statute prescribes 

expressly or impliedly.  

f) Colourable exercise of power 

Colourable exercise means that under the “colour” or “guise” of power conferred for one purpose, the 

authority is seeking to achieve something else which it is not authorized to do under the law in question 

then the action of the authority shall be invalid and illegal.  In the Somawanti v. State of Punjab28, the 

Supreme Court stated as the follows with reference to acquisition of land under the Land Acquisition 

 
24 Jaichand v. State of West Bengal,1967 AIR 483. 
25 State of Punjab v. Gurdial Singh, 1980 AIR 319. 
26 Srilal Shaw v. State of West Bengal,1975 AIR 393. 
27 Dr.Ram Manohar Lohia v. State of Bihar, 1966 AIR 740. 
28 Somawanti v. State of Punjab, 1963 AIR 151. 
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Act: “Now whether in a particular case the purpose for which land is needed is a public purpose or not 

is for the State Government to be satisfied about subject to one exception. The exception is that if there 

is a colourable exercise of power the declaration will be open to challenge at the instance of the 

aggrieved party. If it appears that what the Government is satisfied about is not a public but a private 

purpose or no purpose at all action on the Government would be colourable as not being relatable to 

the power conferred upon it by the Act and its declaration will be a nullity.” 

g) Unreasonableness 

At times the statute may require the authority to act reasonably. The courts have also stated that the 

authority should consider the question fairly and reasonably before taking action. The term 

“unreasonable” means more than one thing. It may embody a host of grounds mentioned already, as 

that the authority has acted on irrelevant or extraneous consideration or for an improper purpose, or 

mala fide, etc.  

3. Non-Application of Mind 

Non-Application of Mind occurs when an authority is given discretionary powers it is required to 

exercise it by applying is mind to the facts and circumstances of the case in hand. If the authority acts 

mechanically without applying its mind, its act will be ultra vires. Non- Application of mind on part 

of the administrative authority and acting mechanically is recognized as another ground of control of 

administrative discretion. In Jaganath Misra v State of Orissa29, in the order of detention six grounds 

were verbatim reproduced from the relevant section and it was proved in the Supreme Court that the 

Minister was “personally satisfied” only of two out of the six grounds mentioned in the statute. The 

Supreme Court ruled that the Minister had acted mechanically and quashed the order of detention. 

When discretion is conferred on an authority, it must personally exercise the same; it must apply its 

own mind to the facts and circumstances of each case and come to its own decision.  If the Authority 

acts without applying its mind to the case before it, then the action or decision taken by it will be liable 

for review. The Supreme Court in ONGC v. Western Geco International Ltd30 held that an award of 

an Administrative Tribunal can be set aside under Section 34(2)(b)(ii) on the ground that it is 

inconsistent with the fundamental policy of Indian law that includes the principles providing basis for 

administration of justice and enforcement of law in this country which included judicial approach. In 

Lakshmamma v. BDA31 the Bangalore Development Authority (BDA) without applying mind to orders 

of competent authorities and relevant court orders, declined to correct/restore record-of-rights (RoR) 

in name of appellant. The decision was held to be unsustainable by the Supreme Court.32  

Irrationality (Wednesbury Test) 

A general principle which has remained unchanged is that discretionary power conferred on an 

administrative authority is required to be exercised reasonably. Irrationality as a ground of judicial 

review was developed by the Court in Associated Provincial Picture House v. Wednesbury33, later 

came to be known as “Wednesbury test” to determine ‘irrationality’ of administrative action. In this 

case, a local authority had the power to grant licenses for the opening of cinemas subject to such 

conditions as the authority ‘thought fit’ to impose. The authority, when granting a Sunday licence, 

imposed a condition that no children under the age of 15 years should be admitted. The applicants 

argued that the imposition of the condition was unreasonable and ultra vires the corporation’s powers. 

 
29 Jaganath Misra v State of Orissa, 1966 AIR 1140. 
30 ONGC v. Western Geco International Ltd. (2014) 9 SCC 263. 
31 Lakshmamma v. BDA, (2018) 5 SCC 760. 
32 SC sets aside award for non-Application of Mind, Law Senate, (Jul. 31, 2020, 12:01 PM), 

https://www.lawsenate.com/publications/articles/Supreme-Court-Sets-Aside-Award-For-Non-Application-of-Mind.pdf. 
33 Associated Provincial Picture House v. Wednesbury ,1 KB 223. 
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Stating that the Court should not substitute its view for that of the corporation the court observed: 

interference would not be permissible unless it is found that the decision was illegal or suffered from 

procedural improprieties or was one which no sensible decision maker could, on the material before 

him and within the framework of law, have arrived at it. The Court would consider whether relevant 

matters were not taken into account or whether the action was not bona fide or whether the decision 

was absurd. 

4. Error apparent on the face of the record 

Error Apparent on face of record as a ground of Judicial Review refers to a category of judicial review 

whereby the courts will intervene if the record of the proceedings before the decision maker contains 

legal mistakes on its face and without the need to resort to any other supporting evidence.  In 

Satyanarayan Laxminarayan Hegde v. Malikarjun Bhavanappa Tirumule34 the Supreme Court has 

held that: “Where an alleged error is far from self-evident and if it can be established, it has to be 

established, by lengthy and complicated arguments, such an error cannot be cured by a writ of certiorari 

according to the rule governing the powers of the superior Court to issue such a writ.” Further in Syed 

Yakoob vs. K.S. Radhakrishnan35, the Supreme Court explained, there would be a case of error of law 

apparent on the face of the record where the conclusion of law recorded by an inferior tribunal is based 

on: 

• Obvious misinterpretation of the relevant statutory provision 

• In ignorance of it 

• In disregard of it 

• Expressly founded on reasons which are wrong in law. 

No error can be said to be apparent on the face of the record if it is not manifest or self-evident and 

requires an examination or argument to establish it. In Satyanarayan v. Malikarjun36, it has been held 

that an Error is apparent on the face of record if it is self-evident and can be ascertained merely by 

looking into the record without having to Resort to other evidence. Error of law Apparent on the face 

of Record cannot be overlooked by the Courts as it is an insult to the legal system. Thus, it is a ground 

for writ of Certiorari. In Hari Vishnu Kamath v. Syed Ahmad Ishaque37, a petition was filled in the 

High Court under Article 226 of the Constitution against the order made by Election Tribunal on the 

ground that the votes liable to be rejected were illegally treated as valid in favour of the elected 

candidate. The petition was dismissed. But the Supreme Court reversed the judgement of the High 

Court and quashed the order of the Election Tribunal observing the Tribunal had committed an error 

in maintaining the election of the returned candidate on the basis of certain votes liable to be rejected 

in law. In Sangram Singh v. Election Tribunal 38the question of interpretation of Section 9 of Civil 

Procedure Code was involved. It was constructed by Election Tribunal to mean that if a person fails to 

appear before it without a good cause he can be debarred from taking part in subsequent proceedings. 

As the decision amounted to Error of law apparent on face of record it was quashed. Failure to comply 

with procedures laid down by statute (Procedural Impropriety) may invalidate a decision.  

 

PRESENT SCENARIO RELATING TO JUDICIAL REVIEW OF ADMINISTRATIVE 

ACTIONS IN INDIA 

 
34 Satyanarayan v. Malikarjun, AIR 1960 SC 137. 
35 Syed Yakoob vs. K.S. Radhakrishnan, (1964) AIR 477. 
36 Satyanarayan v. Malikarjun, AIR 1960 SC 137. 
37 Hari Vishnu Kamath v. Syed Ahmad Ishaque, (1955) AIR 233. 
38 Sangram Singh v. Election Tribunal, (1955) AIR 425. 
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In the early years after independence, the Courts in India, including the Supreme Court adopted a 

cautious approach with the pro-legislature stance, and utilising judicial review in a limited manner. 

Thus, between 1950 and 1975, mere 100 Union and State laws were declared as unconstitutional by 

the Supreme Court. However, starting in the 1970’s with landmark judgment of Kesavnanada Bharti39, 

the Supreme Court and High Courts adopted the approach of judicial activism, and this enormously 

expanded the jurisdiction of the Courts via Judicial Review. However, in the changed circumstances 

of socio-economic development in the country the Supreme Court in recent years has emphasised more 

on Judicial Restraint than Judicial Activism. The primary aim was to reduce the friction between the 

Legislature and Judiciary, and a greater emphasis on separation of powers in a Democratic Polity. 

Thus, unless the administrative action is violative of law or the Constitution or is arbitrary or mala 

fide, the Court has not interfered in administrative decisions. Moving in this direction, the Supreme 

Court in Sidheswar Sahakari Sakhar Karkhana Ltd. v. Union of India40, was of the opinion that 

normally the Court should not interfere in policy matter which is within the purview of the government 

unless it is shown to be contrary to law or inconsistent with the provisions of the Constitution.  

Remedies of Judicial Review under the Constitution of India 

Prerogative Remedies are provided through Writs. Provisions for Prerogative Writs that have their 

origin in English Common Law have been made available for Judicial Review and Control of 

administrative actions under Article 13, 32,136, 226 and 227 of Constitution of India. The Supreme 

Court and High Courts have the power to issue prerogative writs in the nature of Habeas Corpus, 

Mandamus, Prohibition, Certiorari and Quo Warranto.41 

 

CONCLUSION 

Judicial Review is based on the idea that a Constitution dictates the nature, functions and limits of the 

Government as the Suprema Lex and Grundnrom. Consequently, an action by Legislature or 

Executive/Administrative Authority that violates the Constitution is invalid. It thus serves the purpose 

of Judicial Control of Administrative functioning and forms a key part of Administrative Law.  Judicial 

review of administrative action is inherent in our Constitutional scheme which is based on rule of law 

and separation of powers. It is considered to be the basic features of our Constitution, which cannot be 

abrogated even by exercising the Constituent power of parliament.  While exercise of powers by the 

legislature and executive is subject to Judicial Review, the only check on its own exercise of power is 

the self-imposed discipline of judicial restraint. Mere possibility of another view cannot be a ground 

for interference. Therefore, courts will not interfere unless the decision suffers from illegality, 

irrationality, procedural impropriety and proportionality deficiency. Mere assertion of these ground is 

not sufficient; each ground must be proved by evidence on record. Asserting the power of judicial 

review, the court emphasized that the doctrine of immunity from judicial review is restricted to cases 

or class of cases which relate to deployment of troops and entering into international treaties etc. in 

policy matters and where subjective satisfaction of the authority is involved, court will not interfere 

unless the decision is totally perverse and violates any provisions of the Constitution. If proper care is 

taken at the level of making administrative decisions, there will be little scope for grievance and 

invoking courts’ jurisdiction. This will not only reduce the burden on courts but will also create a sense 

of security and satisfaction in people which is the essence of good governance and foundation of a 

welfare State. 

 
39 Kesavananda Bharati v. State of Kerala AIR 1973 SC 1461. 
40 Sidheswar Sahakari Sakhar Karkhana Ltd. v. Union of India, Appeal (civil) 5866 of 1999. 
41 Shrimali Mahima, Role of Writs in Administrative Law, Legal Services India, (Jul.31, 2020, 8:35 PM), 

http://www.legalservicesindia.com/article/2146/Role-of-Writs-In-Administrative-Law.html. 
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INSANITY AS A DEFENCE IN CONTRACT LAW: A COMPARISON 
BETWEEN COUNTRIES 

- Sumedha S. Vadhulas* 

 

ABSTRACT 

This research paper seeks to analyze Insanity as a defense under Indian Contract law in comparison 

with American Contract law. India is quite backward in its recognition of mental illnesses and also 

does not award enough autonomy to the so-deemed incapable individuals. Several psychologists and 

human rights activists have spoken out criticizing the devolvement of mentally ill individuals to being 

as incapable as a child, and warn of the dangers that may come about from entrusting all their rights 

in a guardian. This study will also evaluate different tests for determining Mental Incapacity, and 

suggest paths for reform of both the Indian Contract Act, 1872 and the Mental Healthcare Act, 2017. 
 

 

INTRODUCTION 

Scope 

This research paper limits itself to the condition of Insanity and its validity as a defence only in India 

and compares it only with the United States of America. This is done in order to draw the sharp contrast 

between Western perception of mental health and the admittedly regressive Eastern perception of 

mental health. It will also mainly analyse the defence of lunacy with respect to contractual law and its 

obligations as a single research paper covering the concept of insanity in both criminal law as well as 

civil law would be amiss in terms of its depth.  

Research Objective 

The research objective of the following research paper is to understand the concept of insanity, 

unsoundness of mind, or lunacy as a defence in contractual law. The aim is to analyze India’s attitude 

towards insanity and mental health in the field of commercial laws and private laws by comparing it 

to the attitude of the United States of America towards the same. The objective is to understand where, 

if at all, India’s progress in this field is hindered when compared to the global trend. 

Research Methodology 

The research methodology utilised in the following research paper is an amalgamation of analytical 

research methodology, comparative research methodology and doctrinal research methodology. The 

analytical methodology is used to break down and interpret the differences and the underlying reasons 

for such differences. The comparative methodology is inculcated throughout the research paper to 

compare India with the United States of America in terms of the progress regarding insanity as a 

defence. Doctrinal Methodology has been applied by collecting data from books, research papers, case 

comments, judgments and articles that are in the same vein published by other scholars and researchers. 

Literature Review 

In the judgment of Kruse v. Coos Head Timber Co., it was held that “to have the mental capacity to 

contract it is necessary that a person have the ability to comprehend the nature of the transaction in 

which he is engaged and to understand its quality and consequences”. This judgment is in reference to 

 
* Student, Symbiosis Law School, Hyderabad 
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the United States of America in the State of Oregon and is a frequently cited case in American Contract 

Law. In India, the case of Sharda v. Dharmpal, which was brought before the Supreme Court of India 

and decided in 2003, is a frequently cited judgment wherein a High Court had ordered the woman to 

undergo medical test as her husband had proposed so in seeking divorce on grounds of mental 

instability. In the case of Amrit Bhushan Gupta v. Union of India (UOI) and Ors., it was held that for 

insanity to be recognized as an exception to liability must be such as to disable an accused person from 

knowing the character of the act he was committing when he commits such an act. Mental Healthcare 

Act, 2017: An Evaluation by Gowthaman Ranganathan reviews the Mental Healthcare Act of 2017 by 

comparing it with the UNCRPD model to analyze whether India’s legal recognition of mental 

incapacity in areas such as contract law are in accordance to the International standards. In The Color 

of Competency: The Differential Race Impact of Mental Health Assessment in Voidable Contracts by 

Clinton Luth, the researcher analyses the historical background of insanity as a defence in contract law, 

and the various tests conducted for determining the same. There is a dearth of literature which 

compares the Indian scenario of Insanity as a defence in contract law with International trends, such 

as the laws of the United States of America. 

Chapterisation 

1. Introduction 

2. Brief History of Insanity as a Defence 

3. Emerging Classifications of Mental Incapacities 

4. Current ambit of ‘Mental Incapacity’ in India 

5. Current ambit of ‘Mental Incapacity’ in United States of America 

6. Suggestions and Conclusion 

 

DISCUSSION 

Introduction 

Insanity, also called lunacy, is a defence in law that a person, at the time of committing an act was of 

unsound mind or did not have the mental capacity to understand the consequences of their act. In 

Contract Law, this is a defence that one can use to prove that they were not competent to enter a 

contract. If sufficiently proven, this gives the option to the person declared insane at the time of 

entering into the contract to set aside the contract, i.e, it is a voidable contract. This study analyses the 

current ambit and application of the defence of insanity in Contract law by comparing the Indian laws 

and precedents with the United States of America’s laws and precedents. This study is important as 

mental incapacity is a vague term and requires a clearer understanding in order to adjust to the changing 

dynamic of recognise mental illnesses. It is relevant in the present scenario as the world is becoming 

increasingly sensitized towards mental illnesses and disorders. More and more insight into these 

illnesses and their effects on everyday life are being researched by scientists. This study will be 

applicable to provide an analysis of the trend of laws of insanity and therefore be used as a guide 

towards judges having a better understanding of the term ‘insanity’ and both limit and expand its ambit. 

The purpose of this study is to therefore delve deeper into the concept of ‘insanity’ limited to Contract 

Law, and understand if the current applications of this concept in India are truly sufficient to protect 

those who suffer from such mental illnesses by analyse the situation with the United States of America, 

which can be considered to be more progressive towards mental illnesses. 

Brief history of Insanity as a defence 

Insanity as a defence in law originated in India with the colonial rule. It was earlier quite regressive in 

nature, and even the title of such an act was quite demeaning-the Indian Lunatic Asylums Act, 1858, 
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Indian Lunacy Act, 1912, and subsequently, the Mental Health Act, 1987, and finally, the Mental 

Healthcare Act, 2017. The concept of legal capacity in both civil and criminal contexts are based on 

the definitions in these statutes. Historically, insanity or lunacy was seen as a defect or abnormality 

that was sought to be quarantined. They were denied legal capacity of any sort, and furthermore, the 

understanding of these mental disabilities was only in the medical sense rather than the psycho-social 

behaviors and influences. Furthermore, the attitude of the preceding understanding of mental 

disabilities was negative in its concept. That is to say, that persons with disabilities were seen as those 

who were void of all legal capacity1 and for this reason, were completely cut off from making choices 

and entering into contracts. However, this has now progressed into a more positive concept. Those 

persons with disabilities are now seen as people who have the will to make decisions and have certain 

choices in mind2, disregarding the consequences of such a decision, and are now seen as requiring 

some form of support and assistance in making them understand their decisions and the consequences, 

and to ensure that their will is enforced. There has, however, been a wide array of tests that have been 

used to understand if a person classifies as having the mental legal capacity to contract, which have 

emerged over the years in different courts, such as in the US judgment of Norah v. Evans3. 

Emerging classifications of mental incapacities 

Mental incapacity was originally called “insanity” as the world of mental disorders was still elusive4 

to the medical practitioners at the time. Later on, it evolved to be simply known as “mental diseases”, 

but there was still insufficient medical research to understand the various types of mental disorders 

that could result in legal incapacity. Owing to the desensitized attitude of the society towards mental 

health, though it was understood that there was more than a simple one type of mental disorder, the 

only accepted defence of insanity was that of having “cognitive incompetence”. The term cognitive 

incompetence means that the party, at the time of entering into such contractual relationship, did not 

understand the nature of the consequences of such an act or even the contract itself as a whole. Soon, 

the court began to differentiate between 2 types of mental incompetencies, being “cognitive 

incompetence” and “volitional incompetence”. The term “volitional incompetence” 5 is used to refer 

to the state of mind of the party wherein they were incapable of giving what is considered the legal 

definition of consent, and was unable to control their conduct. In today’s classification of defences, 

however, this has been made an entirely new defence of its own, namely “involuntary intoxication”. 

But at the time6, both were considered to fall under the ambit of “mental incompetence”. It did take a 

long time7 for the courts to admit volitional incompetence as a valid defence in contractual law, and 

now, a sort of amalgamation of these two types of mental incompetencies has been used as the accepted 

definition of mental incapacity. In India, there are two types of mental incompetencies accepted in 

courts. The first type is when the party is unsound most of the times and occasionally, if at all, of sound 

mind, and the other type is when the party is of sound mind most of the times and occasionally, if at 

all, of unsound mind. The general accepted rule is that to determine if mental incapacity or 

unsoundness of mind can be administered as a defence in contract law is by determining if whether 

the party was of sound mind at the time of entering into the contract or not, irrespective of their 

demeanor or mental state at other times. In America, another kind of differentiation was made as well 

in the case of Smalley v. Baker where 3 types of mental incapacities: Section 38 of the California Civil 

 
1 Ranganathan, Gowthaman. “THE MENTAL HEALTHCARE ACT, 2017: AN EVALUATION” 4 (n.d.): 12. 
2 Ranganathan, Gowthaman. “THE MENTAL HEALTHCARE ACT, 2017: AN EVALUATION” 4 (n.d.): 12. 
3 Burnham, Scott J. “LET’S REPEAL THE FIELD CODE!” MONTANA LAW REVIEW 67 (n.d.): 35. 
4 Hardisty, James H. “MENTAL ILLNESS: A LEGAL FICTION.” Washington Law Review 48 (1973): 29. 
5 Hall, Eileen. “The Ability to Exercise Will Is an Element of Mental Capacity.” Texas Tech Law Review, November 13, 

2018. http://igi.indrastra.com/items/show/96211. 
6 Alexander, George J, and Thomas S Szasz. “FROM CONTRACT TO STATUS VIA PSYCHIATRY.” SANTA CLARA 

LAWYER 13 (n.d.): 24. 
7 Hall, Eileen. “The Ability to Exercise Will Is an Element of Mental Capacity.” Texas Tech Law Review, November 13, 

2018. http://igi.indrastra.com/items/show/96211. 
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Code defined total weakness of the mind, Section 39 defined partial weakness of mind, and 

Subdivision 2 of Section 1575 defined undue influence as also being a kind of mental incompetence. 

In India, undue influence is distinguished from unsoundness of mind as a different kind of defence.  

Current ambit of “Mental incapacity” in India 

In India, Mental incapacity refers to unsoundness of mind as under Section 12 of the Indian Contract 

Act, 1872. There is a presumption of sanity when it comes to establishing insanity. So as to be able to 

contract, an individual must be of the sound psyche. An individual of the unsound psyche is one who 

is experiencing brief or perpetual mental disturbance. There is commonly a presumption of rational 

soundness. Mental soundness infers capacity to comprehend and of framing a levelheaded judgment 

with regards to the individual's own advantages. What is a sound mind to contract is accommodated 

in Section 12 of the Indian Contract Act. Sufficiency of capacity is a fundamental precondition for 

ability to contract. This section sets out that an individual who is inadequate in mental ability may not 

make an agreement when he is of the unsound psyche. Such insufficiency may result from illness, 

from folly, unequipped for the contract, his sickness need not be so incredible as to oust his 

explanation, nor sum to whole need of reason. Be that as it may, it must be something more than a 

negligible shortcoming of insight, regardless of whether he is a bonehead or dolt, or experiencing some 

type of lunacy; the condition of his psyche must be, for example, to render him unequipped for grasping 

the subject of the agreement, and its temperament and its plausible outcomes. 

Current ambit of “Mental incapacity” in United States Of America 

The conventional trial of mental limit has been extended to some degree by the "crazy hallucinations" 

test in Texas cases including testamentary limit. A crazy dream is confidence in the presence of a 

condition of assumed realities that no sane individual would accept." This test might be only another 

type of subjective test in that the capacity to comprehend is debilitated by the hallucination. It might 

be that as it may, really grow the customary test if it depends on and the supposition that the crazy 

hallucination propels one to do a demonstration he would not, in any case, do, even though he may 

understand and comprehend his activity." That is, the crazy fancy may forestall an individual from 

practising his volition. The component of volition is not another improvement in the law. Outside 

reasons for a failure to practice one's will have for quite some time been perceived by the courts as 

guards to legally binding risk. Undue influence, extortion, or coercion are instances of such outside 

powers. Agreements executed affected by any of these powers are voidable. Even however the 

expansion of volition to meanings of mental limit has met with moderate acknowledgement, an 

extended mental limit definition has increased some acknowledgement." For example, tests that 

incorporate both the components of volition and insight have started to supplant the conventional 

M'Naghten' trial of criminal limit. To set up protection of insanity, M'Naghten necessitated that a 

respondent not have comprehended the nature and nature of his demonstration or that he not have 

realized he was submitting a wrong. The more current tests accommodate an insanity barrier in those 

examples and in cases in which the respondent had deficient mental limit "to adjust his lead to the 

necessities of the law. ' The new Texas Penal Code receives this development of the insanity defence. 

This utilization of a more extensive trial of criminal mental limit would appear to show expanding 

understanding that a powerlessness to control activities can be one sign of mental issue.  

Suggestions and Conclusion 

India should expand its ambit of the classifications of mental incapacity in terms of judging consent in 

contractual law. India should also try and conform to the international trends of mental incapacities. 

Furthermore, the legal system should be more integrated with the psychiatric system. Doctors and 

psychiatrists should be more involved in the process of determining the unsoundness of an individual, 

and to also ensure that this defence is not misused so as to disadvantage the weaker sections of society 

such as women and the poorer classes. 
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In conclusion, the Indian legal system, starting from the judiciary to the legislature, should adopt the 

United States of America’s definitions and start to change in their treatment towards mentally ill or 

disabled people and at the same time expand the ambit of mental illnesses. 

 

BIBLIOGRAPHY 

Databases 

1. HeinOnline 

2. SCC 

3. Manupatra 

4. Indian Kanoon 

Case Laws 

1. Lissy v. Jaison & Ors.  

2. Kruse v. Coos Head Timber Co. 

Article Sources 

1. Tennessee Law Review 

2. Texas Law Review 

3. National Law University, Jharkhand Law Review 

4. Washington Law Review 

Works Cited / Referred 

1. Alexander, George J, and Thomas S Szasz. “FROM CONTRACT TO STATUS VIA 

PSYCHIATRY.” SANTA CLARA LAWYER 13 (n.d.): 24. 

2. Burnham, Scott J. “LET’S REPEAL THE FIELD CODE!” MONTANA LAW REVIEW 67 

(n.d.): 35. 

3. “Civil Incompetency/Guardians/Custody/Elderly/Public Health.” Mental and Physical 

Disability Law Reporter 27, no. 2 (2003): 224–29. 

4. Cotton, Raymond D. “AGREEMENTS OF THE MENTALLY DISABLED: A PROBLEM 

OF NEW JERSEY LAW” 3 (n.d.): 32. 

5. Goodman, J. “CONTRACTS-COMPETENCY TO CONTRACT OF MENTALLY ILL 

PERSON WHO FULLY UNDERSTANDS TRANSACTION BUT IS UNABLE TO 

CONTROL CONDUCT.” WAYNE LAW REVIEW 16 (n.d.): 10. 

6. Hall, Eileen. “The Ability to Exercise Will Is an Element of Mental Capacity.” Texas Tech 

Law Review, November 13, 2018. http://igi.indrastra.com/items/show/96211. 

7. Hardisty, James H. “MENTAL ILLNESS: A LEGAL FICTION.” Washington Law Review 48 

(1973): 29. 

8. “Legal Education in Tennessee.” Tennessee Law Review 29 (1962 1961): 325. 

9. Luth’, Clinton. “The Color of Competency: The Differential Race Impact of Mental Health 

Assessment in Voidable Contracts,” n.d., 21. 

10. Meiners, Robert. “Contracts.” Cal Law Trends and Developments 1969, no. 1 (November 2, 

2010). https://digitalcommons.law.ggu.edu/callaw/vol1969/iss1/21. 

http://www.lexhumanitariae.co.in/
http://igi.indrastra.com/items/show/96211
https://digitalcommons.law.ggu.edu/callaw/vol1969/iss1/21


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in 

Volume I Issue IV | October 2020                                              ISSN: 2582-5216 

Page | 40  

 
 

11. Padmanabhan, Aishwarya. “Unsoundness of Mind in Contract,” n.d., 11. 

12. Ranganathan, Gowthaman. “THE MENTAL HEALTHCARE ACT, 2017: AN 

EVALUATION” 4 (n.d.): 12. 

13. Spar, E, Marc Hankin, and Ann B Stodden. “Assessing Mental Capacity and Susceptibility to 

Undue Influence,” n.d., 15. 

14. Tiwari, Sarvada, and Nisha Pandey. “Need for Mental Capacity Act and Its Assessment in 

India.” Journal of Geriatric Mental Health 1, no. 2 (July 1, 2014): 79–82. 

https://doi.org/10.4103/2348-9995.152426. 

http://www.lexhumanitariae.co.in/
https://doi.org/10.4103/2348-9995.152426


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in 

Volume I Issue IV | October 2020                                                                       ISSN: 2582-5216 

Page | 41  

   

PLEA BARGAINING: A CRITICAL ANALYSIS 

- Meenakshi Sharma* & Ritik Sharma+ 

 

ABSTRACT 

Criminal jurisprudence introduced the concept of plea bargaining as an alternative solution to 

prison overcrowding, overburdened courts, and undue delay. Its approach has led to faster 

processing of criminal cases and appeals and has also helped alleviate prisoners' suffering in trials 

awaiting trial. If a settlement is reached, the Court can compensate the victim accordingly. 

Protecting the lives, freedoms, and property of citizens is a solemn obligation of the state. The best 

bakery Priyadarshini Mattoo, Jesica Lall, and Nitish Katara are reminiscent of significant loopholes 

in criminal justice enforcement mechanisms that directly affect our society's degree of violations. 

Plea bargaining in criminal law is an agreement or bargaining between the prosecution and the 

defendant. The defendant waived his right to a free trial and pleaded guilty. It makes both sides 

better. In simple terms, in criminal cases, a plea bargain is an agreement between the prosecution 

and the defendant based on the prosecutor's concession. There are two main types of plea 

transactions, sentence bargain, and charge bargain. In the former bargain, the defendant pleaded 

guilty and sentenced to a lighter sentence. However, in charge of bargaining negotiations, the 

defendant acknowledged minor charges against him. There are two other types of bargaining in use: 

fact bargaining and count bargaining. In the former, bargaining is regarding the facts of the case. 

The defendant pleaded guilty, provided that some of the facts that constituted his charges should be 

removed at the trial. 

Nevertheless, in the count bargain, bargaining is about the number or amount of charge. It reduces 

the burden on trial courts, saves financial expenses, strengthens the judicial system, and eliminates 

lengthy judicial procedures, which is beneficial. The main drawback of plea bargaining is that it is 

used against the poor and the innocent. The current review provides detailed information on the pros 

and cons of plea bargaining and steps that must be included in the current judicial system to make 

improvements. 

Plea bargaining is an essential part of criminal justice management. This article only meets the 

rich's needs, so it is unreasonable, as poor criminals prevent confession because he knows that even 

if he confesses, he will not get any inducement like a rich companion. However, in its landmark 

judgment, the Supreme Court ruled that plea bargaining was unconstitutional, illegal, and often 

fostered corruption, collusion, and contamination of pure judicial means. 

Key Words: Crime, Justice, Plea-Bargaining, Unfair Trials, coercive bargain 

 

INTRODUCTION 

The purpose of criminal jurisprudence is to protect and safeguard the rights of individuals and nations 

from the international invasion of others; protect the weak from the strong; the law prohibits illegal 

acts, and maintains peace from violence. Protecting the lives, freedoms, and property of citizens1 It is 

a solemn obligation of the state. Cases such as Best Bakery, Priyadarshini Mattoo, Jesica Lal, Nitish 

 
* Student, BA. LL.B.(H), Fourth year, University of Petroleum and Energy Studies 
+ Student, B.Com. LL.B.(H), Third year, University of Petroleum and Energy Studies 
1 P.P. Naolekar, “Plea- Bargaining & witness protection: Recommendation, Reforms and Reflections," Vol. 5 No. 1, 2007 

Scholasticus at 1 
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Katara display the significant loopholes in criminal justice delivery mechanisms that directly affect the 

degree of violations in our society. Plea bargaining is an integral part of criminal justice management. 

It leads to the prompt and final disposition of most criminal cases2. 

Plea Bargaining: Definition  

Plea bargaining has no perfect definition. According to the Oxford Dictionary, the term "plea" refers 

to the defendant's appeal, prayer, request, or formal statement. In contrast, the term "bargaining" refers 

to negotiation, settlement, agreement, contract, barter, or pact. Thus, a plea bargain can mean an appeal 

or formal statement that the defendant negotiates with the prosecution for a crime related or committed 

by him3. 

According to the Black Law Dictionary, it is defined as follows "In criminal cases, the process by 

which the defendant and the prosecutor perform a mutually satisfactory disposition of the case which 

requires court approval. Generally, the defendant pleads guilty to less charge or sentence in exchange 

for a higher sentence than a graver charge or exchange of a lesser charge when there is more than one 

charge on the defendant. 

Plea bargaining can be defined as an agreement reached in a criminal case between the prosecution 

and the defense. The defendant changes his defense from innocent to guilty in exchange for any offer 

from the prosecutor. When the judge informally informed him that if the defendant pleaded guilty, his 

sentence would be minimized. 

 

CONCEPT OF PLEA BARGAINING 

The concept of plea bargaining is not entirely unrelated to India's criminal jurisprudence. However, it 

is clear from the multiple decisions of India's Supreme Court that this is a significant change in the 

country's criminal jurisprudence and not get recognition in Indian criminal law. Madan Lal Ram 

Chandra Daga v. Maharashtra4 is one of the earliest Supreme Court cases, where Hiddavatullah J. 

Held that: 

If the Court finds that leniency can be seen from the case's facts, it may impose a lighter sentence. The 

Court should never be a party to a bargain, and though through this bargaining, the agent can recover 

the money for the appellant. 

It is worth noting that the opinion of Krishna Iyer J. in Murlidhar Meghraj Loya v. Maharashtra5, 

which concerns the Prevention of Food Adulteration Act of 1954, related to the case of food 

adulteration,  not only reflect the position of Indian law as it differs from U.S. law of 1976, but also 

for the current amendment, as current regulations on plea bargaining do not cover socio-economic 

crimes. The relevant opinions of the Court are as follows:  Many economic criminals resort to what 

Americans call a "plea bargain," "begging for negotiation," "going out," and "compromising" in 

criminal cases, while trial magistrates overwhelmed by light burdens agree with this solution. Instead 

of the pain and uncertain prospects of the prison cell, the culprit pleaded guilty, "lead by example," 

bargained to plead guilty, and promised, "not to go to prison." Now, these all advance arrangements 

are favorable for everyone rather than the distant victims, silent societies. Prosecutors are exempt from 

lengthy proving procedures, legal expertise, and lengthy debates, and the Court gets relief from 

overburdened cases. The Court sighed that one case was reduced, and many documents and personnel 

surrounded torture. The defendant is pleased that even in the struggle for the rule of law, the hope of 

 
2, Avimanyu Behera, “Plea Bargaining in India," Vol. LVI, No. 2, 2009 The Indian Police Journal at 72 
3 B.P. Singh, “Plea Bargaining under Indian Criminal Law," Vol. XIII, Part-II, 2008, M.D. Uni. Law Journal at164  
4 (1968) 3 S.C.R. 34 
5 (1976) 3 SCC 684 
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abstract innocence for astrology in the expensive judicial system may rest his free time to pursue his 

old profession. The benefits of negotiating a criminal case like in the United States are good. However, 

within our jurisdiction, especially in dangerous economic crime and food crime, this practice violates 

society's interests by opposing social decisions as expressed by pre-determined minimum sentence 

legislation and subtly subverting legal mandates. “ 

The 154th report of the Law Commission recommended the inclusion of plea bargain as a separate 

chapter in Indian criminal law6. The 142 Law Commission7 the report referred to the idea of 

incorporating plea bargaining, which stated that some remedial legislative measures were needed to 

reduce delays in processing criminal trials and appeals and alleviate the pain of trialed prisoners 

awaiting trial. The Law Commission, Report No. 1778, also sought to include plea bargaining in 2001. 

The 2003 report of the Committee on Reforms of Criminal Justice System stated that the United States' 

experience has demonstrated that plea bargaining is a means of processing accumulated cases and 

expediting criminal justice enforcement. 

The N.D.A. government has established a committee headed by the former Chief Justices of Karnataka 

and Kerala's High courts. The committee has made recommendations to address the growing number 

of criminal cases. In its report, the Malimath Committee recommended introducing a plea bargaining 

system in the Indian criminal justice system to facilitate the early processing of criminal cases and 

reduce the burden on courts. 

Accordingly, Parliament introduced the 2003 Criminal Law (Amendment) Bill, draft. The statement 

of purpose and reason mentions explicitly that the processing of criminal trials in courts takes 

considerable time. In many cases, within three to five years after the accused is sent to judicial 

detention, the trial did not start. Although it cannot be recognized by criminal jurisprudence, it is seen 

as another way to deal with huge debts in criminal cases. The bill caused widespread public debate. 

Critics say it should not be acknowledged because it would violate public policy under our criminal 

justice system. The Supreme Court has also repeatedly reiterated the concept of plea bargains, saying 

that negotiations in criminal cases are not allowed. 

Parliament introduced the plea bargain concept in India in 2005, winter session, through the Criminal 

Law (Amendment) Act 2005, which amended the C.r.PC and introduced it into regulations containing 

Sec.265A to 265L under a new Chapter XXI (A). The agreement came into effect on July 5, 2006. It 

was because of inspiration from the U.S., which led the Indians to try plea bargain within the country. 

Delaying the availability of law to citizens has become an obstacle to crime prevention. What we see 

today is that the crime rate is growing faster than the punishment for these offenders. Therefore, today's 

demands must be a mechanism to attain a balance between crime and punishment. A plea bargain is 

one among the procedures which will be accustomed to reduce the burden on the Court. 

Karnataka is the first state in India to introduce the concept of plea bargaining. Karnataka Law Minister 

HK Patil believes that the concept of a plea bargain will help to clear backlogs of court cases. Even 

Arvind Narain, a lawyer at the Alternative Law Forum, believes that this is often a method to clear the 

backlog. 

Persistent delays have plagued the country's criminal justice enforcement system. Considering the 

various delays that plague the entire system, the pursuit of justice is often a painful and tedious process 

that leads to the painful feeling of wasting time. Several judges, academics, and media sources have 

expressed serious concerns about the judicial delivery system's idle and dormant state. Jr. Krishna Iyer, 

 
6 154th Law Commission Report, 1996 on the Code of Criminal Procedure, 1973, Vol. 1  
7 142th Law Commission Report of India, 1991 
8 177th Report of the Law Commission, 2001  
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addressing a bail request in Babu Singh v. State of Uttar Pradesh9Said: rapid justice is part of social 

justice because the entire community is concerned that criminals perform their due diligence within a 

reasonable time and are ultimately punished. At the same time, innocent people are innocently spared 

from torture in criminal proceedings. 

 "In the case of Hussainara Khatoon & Others v. Home Secretary, State of Bihar10, regarding the 

under-trial prisoners, it was held that “no procedure which does not ensure a reasonable and 

expeditious trial cannot take place within the ambit of being considered “reasonable, fair or just" and 

will violate Art. 21. Therefore, there is no doubt that speedy trials, we are referring to a reasonably 

rapid pace, which is an integral part of the fundamental rights to life and freedom contained in Art. 

21." 

Conceptually, the plea bargaining mechanism simplifies criminal justice management into a barter 

system, in which bargaining is carried out between legal punishment and obtaining benefits for 

wrongdoers. Second, even innocent defendants will succumb to the wrong compromises and wrong 

convictions to escape the pain of lengthy and expensive trials. Third, cases in which the accused may 

eventually be acquitted will be converted to unfounded convictions. Such defendants are scornful of 

the judicial distribution system. Finally, plea bargaining can be interpreted as a violation of the 

Constitution's principle in Art. 21 of the Constitution. No one shall be deprived of his liberty except 

following the procedures prescribed by law. 

 

PLEA-BARGAINING: VIOLATIVE OF CONSTITUTION? 

Art. 14: In fact, plea bargaining creates an arbitrary and unreasonable classification between two 

persons in similar positions. The only criteria for this distinction seem to be nothing more than the 

ability of one person to compensate the victim (through payment if necessary) and another person's 

ability to fail to do so. By Art.14 of the Constitution, this is not allowed because it is arbitrary and 

unreasonable11. 

This article only meets the needs of the rich, so it is unreasonable. A poor criminal prevents confession 

because he knows that he will not get any inducement like a rich companion even if he confesses. This 

distinction caused by the concept of plea bargaining violates Art.14. As low offenders choose trials 

rather than plead guilty for lack of incentives, which also tend to increase rather than decrease 

litigation, as incentives are only for the rich who can meet the victims' needs. 

Art. 20: The concept of "bargaining" also violates Art. 20(3) of the Constitution. Art. 20(3) protects 

the defendant from self-incrimination, and states that: "Any person accused of any crime shall not be 

compelled to testify against himself." Compulsion under Art.20 clause 3 is coercive and includes 

physical threats or violence, psychological torture, atmospheric pressure, environmental coercion, tired 

interrogative approach, domineering, and intimidation methods. Although plea bargaining, the 

defendant also appears to be proposing under Sec's following conditions by voluntary action on the 

application. 265-B, but in fact, he was “forced” to file an application and plead guilty, and there was 

no mechanism to ensure voluntary action, so the concept of plea bargaining not only violated Art. 

20(3), and made way for fair and legalized extortion. 

At this moment, it must also be pointed out that even before the “plea bargaining" program was 

introduced into the C.r.PC, and the S.C. S.C. severely criticized it considered the concept to some 

 
9 (1978) 1 SCC 579 
10 (1980) 1 S.C.C. 81 
11 Jayant Sangwan and Bhavya Nain, “Plea Bargaining in India: A Concept misplaced," Vol. (2), Supreme Court Cases 

(cri) Journal Section, (2008), p 1. 
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extent as a violation of Art. 21 of the Constitution, which guarantees the right to life and personal 

freedom and liberty. 

 

SCOPE OF PLEA BARGAINING 

Objectives of Plea Bargaining  

(i) To scale back the arrears of criminal cases pending within the criminal courts in India for 

a prolonged time, which could not be decided by the courts because of technicalities 

involved and the cumbersome process of trial of the offense being non-compoundable.  

(ii) To decrease the number of under-trial prisoners languishing in jail even for extended terms 

than punishment prescribed in law for the offenses and overcrowding the jails, there-by 

reducing the burden on the state exchequer.  

(iii) To form a provision of compensation to the victims of crime by the accused, who has 

suffered loss because of the offense committed against his person or property by the 

accused.  

(iv) To chop delays within the disposal of criminal cases.  

Applicability 

The plea bargain is only applicable to crimes other than those that require capital punishment or 

imprisonment for more than seven years. 

A plea bargaining request can only be made when the Court determines the crime i.e., take cognizance 

of the offense. In a positive sense, all crimes that have been sentenced to a maximum of seven years' 

imprisonment under current law should be attributed to the plea bargaining law12. 

Exceptions  

1. The crime or offense was directed against women under the age of fourteen. 

2. If the Court previously convicted the defendant for the same crime. 

3. If such crimes affect the country's socio-economic situation, the provision does not apply (the 

central government should notify current crimes by notification). 

4. If the defendant is a "juvenile" as defined in Section 2 (K) of the Juvenile Justice (Care and 

Protection of Children) Act 2000 (No. 56 of 2000) 

 

WHEN ARE PLEA BARGAINS MADE? 

1. On the police report: After investigating the case, the police report stipulated u/s 173 of the C.r.P 

C by the officer in charge of the police station before the Judicial Magistrates Court regarding a 

crime (the death penalty or life imprisonment has been prescribed for more than seven years) 

Imprisonment), and after exercising his discretion, the judicial magistrate charged the defendant 

when the defendant pleads guilty, and the Court of the first instance may accept applications for 

plea bargaining. 

 
12 Sec. 265(A) of the Cr.P.C., 1973.  
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2. On the private complaints: In the event of a private complaint, the defendant may apply a plea 

bargain when the judicial magistrate makes cognizance to an offense, excluding the stage 

where he was sentenced to death or life imprisonment or the death penalty. After examining 

the complainants and witnesses, and decided to punish the accused u/s 200 and 204 of the 

C.r.P.C. 

 

THE PROCEDURE FOR PLEA BARGAINING 

The procedure for plea bargaining is straightforward. Criminal jurisprudence allows the defendant to 

file a plea transaction application with the Court in a pending trial13. After receiving an application 

with an affidavit, the Court must examine the defendant in a manner without involving other parties14 

in the case to determine whether the application was made voluntarily, without fear or partiality15.  

The Court then issued a notice to the public prosecutor16 or complainant to formulate a case that was 

satisfactory17 to both parties. Negotiations that can be negotiated by both parties are freely decided by 

the prosecution, the victim, and the defendant. If a settlement is reached, the Court can award the 

compensation to the victim accordingly and then hear the parties' opinions on the punishment. If a 

minimum penalty is set for a crime, the Court may impose half18 of the defendant's minimum sentence; 

it may release the defendant on probation if allowed by law, or if the crime committed does not fall 

within the above conditions, the defendant may be punished by a quarter of one punishment, i.e., 1/4, 

provided that there is a penalty for such crimes19. 

The defendant can also take advantage of the benefit of Sec. 428 of the C.r.P.C  1973, which allows 

offsetting the defendant’s period of detention for imprisonment20. 

In the case of an appeal, it must be noted that the decision is final, except for a written petition to the 

State High Court under Art. 226 and 227 of the Constitution or an S.L.P. request to the Supreme Court 

under  Art 136 of the Indian Constitution21. 

Some landmark judicial decisions on plea bargaining: In Uttar Pradesh State v. Chandrika22, the Court 

ruled that plea bargaining was unconstitutional, illegal, and promoted corruption, collusion, and 

pollution of pure judicial. It means because it could lead to an innocent defendant pleaded guilty and 

accepted mild and rude punishment, instead of going through a lengthy and arduous criminal trial, 

considering the tedious and unsatisfactory nature of our judicial system. It is not only a long delay and 

devastating time and money, but the result is also uncertain and unpredictable. The judge may also 

deviate from the path of justice. He may convict the innocent defendant by accepting the guilty plea 

or convicting him. Therefore, subvert the legal process and thwarted the social purpose. This practice 

also tends to promote corruption and collusion and directly leads to lower judicial standards.  

 
13 Sec. 265 B(1) 
14 Sec. 265 (1)B (4) 
15 Sec. 265 (B) 4 
16 Sec. 265 B (1) 3 
17 Sec. 265 (c)  
18 Sec. 265 E(c)  
19 Sec. 265 E(d)  
20 Sec. 265 (i)  
21 Sec. 265 G  
22 A.I.R. 1999 SC 164: 2000 S.C.C. (cri) 16   
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Furthermore, in the case of Kachhia Patel Shantilal Koderlal v. Gujarat23The defendant was convicted 

for adultery, and the Court held that plea bargaining was unconstitutional and illegal and would 

undermine legal procedures and social goals and purposes provided in the Anti- adulteration statute. 

 

CONCLUSION 

The concept of plea bargaining was introduced as an alternative remedy for issues such as 

overcrowding in prisons, excessive court burden, and unacceptable delays. Its approach can deal with 

criminal cases and appeals more quickly, and it can also help alleviate the pain of prisoners awaiting 

trial. If a settlement is reached, the Court can compensate the victim accordingly. However, the 

Supreme Court ruled in its landmark judgment that the plea bargaining was unconstitutional and 

illegal, and often promoted corruption, collusion, and pollution of pure judicial means. 

It further states that no court has jurisdiction to bypass the minimum sentence imposed by law. Plea 

bargaining may be an effective method to eliminate the backlog of court cases. However, its success 

depends on the offender's willingness to plead guilty and whether the victim agrees to reduce the 

punishment. Indeed, compensation has been imaginatively integrated into the structure of plea 

bargaining. We would also like to mention that mere reforms, recommendations, and procedural and 

substantive law changes are not necessary to achieve the noble goal of a fair trial for all. It is a noble 

idea and must be protected and preserved in the minds of the people responsible for providing justice 

to citizens. 
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ADDRESSING THE ROLE OF MEDIA PLATFORMS IN COMBATING 
RISING GENDER STRIFE 

- Carol James & Sri Rakshaa B.* 

 

ABSTRACT 

“Portrayal in whatever form, should pave way for progression in order to empower women.”  

Communication is a very significant factor within which the crucial and influential role of mass 

media remains unsurpassable.  It is observed that growth of women’s education and their entry into 

employment has contributed to the development of media.  Women can play this role only when they 

become conscious of their strengths and are not deliberately marginalized by male domination.  In 

this milieu, Media has a vital role to play. 

In the recent years, there has been a rise in alternative media platforms other than the traditional 

media sources such as the Print and visual media.  The development of digital media has taken away 

the monopoly control of the main traditional media and this has resulted in the communication of 

information that go viral in few matters of seconds.   Under this head, the authors of the research 

paper will be analysing four major issues: (i) Media’s role in depiction of crimes against women 

both within and outside the conflict zones (ii) Media’s role in influencing gender stereotypes (iii) 

Media’s role in indecent portrayal of women and (iv) The role of media in circulating hate speech 

against women.  The research paper offers possible solutions both at the national and the 

international level in combating these crimes and also the binding IHRL obligations for the same.  

Further the United Nations in the year 2015 in its UNGA Resolution 70/1 adopted the 2030 Agenda 

which emphasised on the 17 Sustainable Development Goals.  The Authors of the paper will be 

concentrating on three of its SDG’s in order to enhance media peace building which will be 

elaborately discussed in the research paper. On a conclusive note, the authors of the research paper 

would like to emphasise on three factors: Prohibition of hate speech, Prevention of gender strife and 

Proper representation of women paving way for their progressive growth. 

Key Words: Hate Speech, Portrayal, Gender Stereotype 

 

INTRODUCTION 

“Gender equality is a human fight, not a female fight”.  Gender equality necessitates that individuals 

with equal opportunities should be guaranteed equal protection.  This idea is affected by the UN under 

its UNGA resolution 70/1.  Goal no.5 and 10 of the Sustainable development goals of the UN provide 

about gender equality and reduced inequalities.  Media, in this regard plays a crucial role either in 

eliminating gender inequality or in enhancing gender inequality.  Media, in most of the scenarios 

injects certain perceptions into human mind by continuous repetition of the same content portrayed.  

However, media reaches the target audience not by providing the reality as such, but only by depicting 

a part of the reality.  It gradually shapes the public opinion and the way people think is also influenced 

by the media.  The authors of the research paper under this head will be discussing as to how media 

can play a role in normalizing violence, the indecent portrayal of women by the media under national 

level.  The authors will also be discussing as to the role of media in international level that is during 

the conflict zones which essentially turns into a hate speech followed by a rape against the women 

community as such.  The authors will also be providing feasible solutions in order to tackle these issues 
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and also as to how the media can become a peace building institution and can resolve the conflicts 

relating to gender strife. 

 

THE ROLE OF MEDIA IN INFLUENCING GENDER STEROTYPES 

The role of media in normalizing violence 

Media in most of the scenarios supports misogynist and submissive views on women. The society 

being patriarchal in nature creates superiority amidst men making them entitled to think that they can 

do anything. Media inflicts negativity among the individual minds whenever it comes to violence.  

Men think that they can easily resort to violence if their needs are not fulfilled by women.  The media, 

by consistently portraying the same scenario of patterns repeatedly influences the minds of the citizens 

and gains public acceptance. Misogyny, patriarchal nature and oppression faced by women because of 

men result in sexual violence against women. The patriarchal nature and the gender stereotypes 

inflicted by the media are often resulting in violence against women. Women under media is constantly 

been depicted by fulfilling the material needs of men, especially in order to please men.  The lack of 

gender sensitivity and the increase in gender violence is due to the normalising of violence by the 

media which is the result of gender stereotypes.  The media, apart from normalising violence against 

women also affects the empowerment of women.  In order to tackle this issue, the 1979 UN General 

Assembly adopted the Convention on the Elimination of All forms of Discrimination against women 

which is usually the international bill of rights for women.  The influential forces such as culture and 

traditions and the way in which they shape the gender roles are provided by this convention and this 

is in turn the first human rights treaty to afford protection. In Vishakha vs. State of Rajasthan1 the 

case set out that sexual harassment includes such unwelcome sexually determined behaviour as: • 

Physical contact • A demand or request for sexual favours • Sexually coloured remarks • Showing 

pornography • Any other unwelcome physical, verbal or non-verbal conduct of a sexual nature.  

The role of media in objectifying women 

Media is also a factor when it comes to objectification of women.  Manu Smriti mandates that the 

highest respect and regard must be extended and full protection should be given to women throughout 

their life.  Women have usually become the victims of obscenity and vulgarism.   Right to expression 

has grown so much that all other rights are getting affected in order to uphold that particular right.  

The freedom of expression over the internet is available to every individual.  But any opinion expressed 

due to a right conferred on one sector on the society should not harm or psychologically affect another 

sector of the society.  Any form of portrayal of a woman in an inappropriate manner affects her 

individual dignity.  A media influences the society as such.  In accordance with such influence, it plays 

a decisive role in the society. This decisive role should be used in portraying women in roles that are 

positive rather than tampering their image. State of Tamil Nadu v. Suhas Kutti 2 is a first case of 

conviction under section 67 of IT Act, 2000 in India. In this case, some defamatory, obscene and 

annoying messages were posted about the victim on a yahoo messaging group due to which the victim 

started receiving annoying calls. An FIR was filed against the accused and he was found guilty under 

Sections 469, 509 of the Indian Penal and Section 67 of Information Technology Act. In Chandrakant 

kalyandas Kokodar vs. State of Maharastra and ors3: It was held that there was no fixed rule to 

determine obscenity. “The concept of obscenity would differ from country to country depending on 

the standards of morals of contemporary society.” 

 
1 Vishakha vs. State of Rajasthan, (1997) 6 SCC 241. 
2 State of Tamil Nadu v. Suhas Kutti, criminal complaint no: 4680 of 2004. 
3 Chandrakant kalyandas Kokodar vs. State of Maharastra and ors, 1970 AIR 1390. 
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Media and Cyber Crime 

With the growth of technology, the mass media and social media at times pave way for the commission 

of cyber space violations against women.  Cyberspace is a complete virtual space which uses machines 

for receiving, storing and sending information. Such information can be manipulated, published by 

using computer or network as a source, tool or target to commit atrocities against women in cyberspace. 

Cyber-crimes are crimes committed with the use of computers or relating to computer, especially 

through Internet.  Harming, harassing or bullying someone anonymously is few other motives of this 

crime.  Cyber space violations such as showing pornography, morphing, cyber stalking and voyeurism 

has contributed towards an unsafe environment for women both in the physical world as well as in the 

virtual world.   

Media as an Influencer in education 

The media which normalizes violence by providing gender stereotypes has also limited the education 

facilities to be availed by women.  This is because through impacting the population by stereotyping 

the qualities to be possessed by a woman, media creates preconceived beliefs and notions which may 

not even fit into the current trends of the society but are generally followed as myth.  These myths may 

result in hasty decisions thereby ignoring the relevant facts.  This can particularly happen in rural areas, 

where the literates are low and the fear of violence against women usually remains as an obstacle in 

their education and enhancement and the perceptions which were once created by the media has 

gradually become a myth.  

Media as an influencer in Women Empowerment 

Women have a significant role to play in all spheres of life whether they are of controlling population 

growth, spread of literacy or improving quality of life.   It is to be noted that women not only empower 

themselves but also encourage others in their empowerment.  Women can play all such roles properly 

only when they are aware of their strength and are not marginalized by male domination.  These roles 

are induced into women mostly by the media.  Media essentially shapes the lives of a woman through 

the way in which it depicts a woman.  This calls for urgent steps to be taken in order to regulate media 

and also in order to monitor the content circulated over the media.  Media can both awaken the spirit 

of a woman and contribute towards their achievement or it can abuse the growth of a woman and can 

contribute towards violence and agony. Portrayal of women’s roles in a positive manner can only 

further towards the prosperity of a nation. 

 

MEDIA’S ROLE IN HATE SPEECH PROPOGANDA: 

“There is a fine line between free speech and hate speech. Free speech encourages debate whereas hate 

speech incites violence.” ‘Hate speech’ is an emotive term which does not have a standardized 

definition under IHRL: in common, it refers to a wide range of discriminatory expression towards 

people. It has impacts on the freedom to express by the marginalized groups. It encompasses a 

multiplicity of situations ranging from racial, ethnical, sexist and nationalistic hatred. 

The Harms of Hate Speech 
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Studies advocate that hate messages result in emotional anguish, restricts personal freedom4 and lead 

to lower personal self-esteem and a lessened sense of safety.5 Sexist speech makes women 

uncomfortable and creates a fear to be in public. This act reflects dominance of men over women in 

public.6  

Media and ‘hate speech’ 

The media plays a vital role in conflict zones and a responsive instrument to ‘hate speech’ by 

promoting equality, non-discrimination, and the right to freedom of expression. Article 19 of UDHR 

emphasizes this as a moral and social responsibility.  

• Radio as a Tool for Hate Messages  

Radio often plays a key function in conflict. The media plays a dual role of either increasing violence 

by being part of conflict or stay out contributing towards peaceful resolution. During the Rwandan 

genocide of 1994, radio was used as a instrument of dangerous speech to promote hatred, to 

dehumanize 'others' and to incite rape and killings of the marginalized groups. Radio Télévision Libre 

des Mille Collines (RTLM) had discriminated the minority community Tutisis as cockroaches and the 

majority Hutus as traitors.7 In Kenya in 2007-2008, local radio stations broadcast messages which 

incited violence by referring the Kikuyus in the Rift Valley as “Madoadoa” meaning “dirt” that 

deserved removal8. The widespread escalation of violence in both Rwanda and Kenya was facilitated 

by the Radio mechanism. The media personnel in these two cases were convicted for hate crime.9 One 

recent issue is the Rohingya issue wherein the social media had exaggerated the problem.   The hate 

speech in that case, was targeted mainly towards ethnic communities which were in turn propagated 

through social media outlets.  The content was circulated on face book and it did not have enough 

local moderators in Myanmar to tackle the issue, the accounts and posts more effectively.  This issue 

highlights the role of the media in influencing the society.  When major media outlets don’t take enough 

measures to verify the source of their information, the issue of accountability cannot be taken into 

consideration 

Hate Speech Constitutes a Crime against Humanity 

Crime against humanity essentially means a widespread or systematic attack against a civilian 

population.10  Whenever there is a porn revenge, body shaming or incitement to rape by a perpetrator 

which intends to outrage the modesty of women ultimately inflicts serious mental torment to the victim 

with the hidden element of torture. “Torture as a crime against humanity states about intentionally 

inflicting severe physical or mental pain for intimidating or coercing a victim.”11  It is based upon the 

following conditions: a) serious physical or mental harm suffered by the victim b) The harm or 

 
4  Kiai, Maina. Speech, Power, and Violence: Hate Speech and the Political Crisis in Kenya. KNCHR, Kenya National 

Commission on Human Rights. 2007. "Still Behaving Badly": Second Periodic Report of the ElectionMonitoring Project. 

Nairobi: Kenya. 
5  Kiai, Maina. Speech, Power, and Violence: Hate Speech and the Political Crisis in Kenya. KNCHR, Kenya National 

Commission on Human Rights. 2007. "Still Behaving Badly": Second Periodic Report of the ElectionMonitoring Project. 

Nairobi: Kenya. 
6  Carey, J. W. Communication as culture: Essays on media and society, New York NY: Routledge (1989). 
7 Prosecutor vs. Jean Paul Akayesu , ICTR-96-4-T, 2 Sept 1998  
8 Gachigua., & Sammy Gakero, Displays of Might, Glitz, and Deceit: What was the Print Media's Role in Kenya's Volatile 

(2007).   
9  Chaiken S., & Eagly, A. H, Communication modality as a determinant of message persuasiveness and message 

comprehensibility, Journal of Personality and Social Psychology, 34, 605-614, (1978). 
10 Article 7 of the Rome Statute of the International Criminal Court. 
11  Prosecutor v Ntagerura, Bagambiki, and Imanishimwe, 25 Feb 2004, para.703. 
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suffering caused is due to the act of the accused c) during the commission of the offence the accused 

was motivated by the intent to inflict serious physical or mental harm upon the victim.12 

Sexist Hate Speech 

Sexist hate speech is one of the terminologies of sexism, based on belief, assertion; act directed at 

expressing contempt towards a person based on his or her sex or creates inferiority with regard to their 

sexual dimension. Women are potential targets of sexist hate speech. This also includes inciting or 

promoting hatred based on the sexuality. Sexist hate speech takes many forms both online and offline, 

notably victim blaming and re-victimization; “slut-shaming”; body-shaming; “revenge porn”; brutal 

and sexualized threats of death, rape and hostility; offensive comments on look, sexuality, sexual 

orientation or gender roles; but also fake compliments or supposed jokes, using humor to humiliate 

and mockery the target.13 Multiple factors contribute to sexist hate speech, which include male 

dominant societies, spread of degrading messages about women and gender inequalities in media 

sector. 
 

SOLUTIONS TO CURB GENDER STRIFE 

Media has played a crucial role in provoking conflicts.  This aspect has resulted in analyzing the use 

of media as a constructive tool to resolve conflicts. This research requires assessing the dimensions 

of various conflicts in order to find solutions to combat them. Peace is something more than the 

absence of war. Dangers faced by the journalists in conflict areas is common where they lack their 

independence and become a target in the conflict zone. The media is an effectual instrument to build 

relationships. It gives a wider understanding and solidity between individuals by providing a voice to 

the minorities in the society.  

Recommendations for regulation of hate speech by media platform 

Article 19 of UDHR has also long argued that effective and independent self-regulatory mechanisms, 

with a comprehensive approach to developing and upholding media ethics, are always a preferable 

model to press regulation. Equality and non-discrimination should apply to individuals with the 

broadest possible range of protected characteristics. In respect of their own internal practices it is 

suggested that the mass media take the following steps: 

▪ Ensure that ethical standards are maintained in workforce and equal representation of society 

as a whole is provided; 

▪ Uphold the principle of equality and address issues concerning all societal groups in particular 

women and marginalized communities. 

▪ Reporting mechanism to be undertaken in a factual and sensitive manner and any form of 

discrimination should draw public attention; 

▪ Enhance awareness and develop codes and conducts on the impacts of discrimination and 

negative stereotype and prohibit unnecessary comments about any race, religion, sexual 

orientation, gender identity that may incite intolerance; 

At a minimum, such codes of conduct/ethics should include, inter alia, a commitment to the following 

principles:  

▪ Respect the right of public to know and gather and report accurate news;  

 
12 Prosecutor v Kordic and Cerkez, (Appeals Chamber), Dec 17, 2004, para 117. 
13 For example, in 2013, a Twitter user called upon the rape of journalist and anti-racism activist Rokhaya Diallo. The man 

was later convicted of insult and provocation not followed by crime and was fined 2,000€ and 1,000 € for damages. 

Rokhaya Diallo made a documentary (“Les réseaux de la haine”) investigating social networks and their use for hateful 

purpose. 
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▪  Developing guidelines on non-discrimination in relation to race, ethnicity, religion, sex and 

sexual orientation;  

▪  Duty to rectify published information found to be inaccurate or harmful. 

▪  Provide training and workshops to journalists on areas of tolerance and non-discrimination; 

▪ The establishment of equality council or equity commission within the union to deal with the 

issue and review the code of ethics. 

Suggestions to combat sexist hate speech 

Sexist hate speech is a major issue to be addressed by all stakeholders such as the public authorities, 

international organization and the actors of justice system.  By doing this a balance can be obtained 

for providing a platform of free speech exclusive of tolerating sexist speech. The methodologies of 

combating sexist hate speech include: 

▪ Media necessarily plays an active role in content moderation. The individuals especially 

women are expected to communicate whenever there is a threat to them via social media and 

to take measures in order to protect themselves by disclosing their personal information only 

to the people they know.  Even though this step can be taken by women, it is also on the part 

of the media to ensure that their users are not under threat whenever they use the social media.  

For this purpose, the social media should regulate and moderate the content received by them.  

Even though, online diligence, monitoring and reporting against violence and related crimes 

is everyone’s business but responsible leadership roles are to be played by the media.  
 

▪ The initiative can be taken by pre-moderation wherein social media checks the reviews or 

photos whatever received and don’t disclose offensive contents or blocks such content.  

Another appropriate method is the post moderation wherein which the moderator gets the right 

to add or remove the content.  Post moderation is usually considered as a better alternative 

compared to pre-moderation since the moderator can immediately reject or accept a particular 

content after it gets posted on the internet. Yet another type of moderation is the reactive 

moderation wherein the members themselves become responsible whenever they feel that a 

particular content is inappropriate.  Many of the recent apps have enabled new features such as 

reporting a particular fake account, enabling the feature of encryption and also by blocking 

offensive content over the internet.    

▪ Discriminatory laws to be eliminated and implement appropriate legislation to combat sexist 

hate speech. Also provide support and relief by legal remedy to victims of sex discrimination. 

▪ Ensure the promotion and integration of gender equality and provide media literacy training. 

Recommendations by the Special Rapporteur at the UN level  

▪ States should modernize and amend existing legislation according to the need of the society. 

▪ Intermediaries engaged in the moderation of online conduct should ensure clear and 

comprehensive content moderation policies. 

▪ Government and media houses need to take necessary security assessment measures in order 

to tackle the problem faced by war reporters and journalists. 

▪ The International community is of the opinion that the problem faced by the women journalists 

cannot be combated with an inadequate legislation and there is a need for a stronger legislation 

in order to tackle this issue.  

Media as a peace building solution in conflict zones 
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▪ Ensuring that media freedom to be specified as provision in any peace agreement between 

parties. The provision to revolve on the aspects of respecting independence of media and 

prohibit incitement or harassment of any kind and provide protection to media personnel during 

their work. Mechanisms that accurately report the terms of the peace agreement to be adopted; 

▪ Media can play a vital role in encouraging active participation of the people in community 

events. It impacts more on the opinions and attitudes that contour a person’s behavior rather 

than affecting the person’s actions directly.14 

▪ Legal mechanism to comply with Article 20 of the ICCPR is important and it is necessary to 

respond to the challenges faced by propaganda. Propaganda by media may result in inciting 

war, violence and hostility. Media personnel’s such as the journalists are having a responsibility 

to have a serious look into the content they are producing before it circulates in the public 

domain. Also, governments should take steps to refrain from using any form of propaganda 

especially the one that instigates intolerance in the society. 

▪ A rational and a non-emotive decision can be made only by a media literate population. 

Therefore, educating media and internet literacy in the societies can dampen the fire of 

Propagandists.  

▪ Establish a public communications channel and ensure that it has up to date information about 

what the peacekeepers are doing. 

▪ The media should give due consideration to the risk factors and early-warning signs of sexual 

violence in its monitoring of conflict situations; 

▪ The media is supposed to review that any information provided by it is timely and accurate and 

that lies are not disseminated.  Thus, media should essentially strive to provide only credible 

information.  

 

CONCLUSION 

The role of Media is to change the way in which the world perceives the strength endured by a woman. 

Mass media often plays a key role when it is concerned with conflict. It can act as a spectator and 

informer of violence.  It can also enhance violence or it may eliminate the violence as such. This means 

that certain essential steps should be taken in order to create a media environment that can support 

democracy, good governance and human rights.15 During the times of conflict, the media in itself 

becomes an actor in conflict and it can only guarantee continued support in the form of humanitarian 

assistance.  Thus, the role of the media in combating these crimes becomes necessary.  It is vital that 

different claims concerning a particular conflict requires a solution which analyses the underlying 

problems and the weight of different claims need to be compared in order to provide possible solutions 

for a particular conflict.  This crucial role is supposed to be performed by media in analysing the crime 

of rape in conflict era and also the different angles at which the crime should be looked into needs to 

be analysed.  Media performs two primary roles of providing information with respect to happening 

of a particular crime and it can also act as a peace building institution by identifying the crime and 

through discussing solutions to the same through nonviolent arguments.  Media acts as a pillar of the 

democratic institution and this pillar should in turn uphold democracy by affording justice to those 

victims who have been wronged.   
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CASTE – BASED DISCRIMINATION IN KARNATAKA 

- Maitreyi Shishir* 

 

ABSTRACT 

Caste – based discrimination is something that happens so frequently in India that it has become 

normal to read some or the other crime in the newspaper on a regular basis.  What began as a 

simple division in profession moved on to become the world’s longest hierarchical system. Caste has 

become one of the key defining element in the modern Hindu culture. Even after the abolishment of 

the Caste System by the Constitution, the social notion amongst the people never left. Therefore, 

various manners of oppressing and suppressing them, sometime openly and sometimes subtly, still 

goes on. From living in different parts of the towns to not wearing their footwear while entering the 

villages, the types of ideas people come up with to create a division is obnoxious to its core. 

However, with the support of local officials and sometimes, in their absence, these dividing acts do 

not stop. A recent study suggests that there has been a 25 percent increase in crimes against the 

Dalits in 2016. Nevertheless, when we are looking into the issue of caste – based crimes, more focus 

is put on the states of north of India. However, caste acts as an evil even in its southern region. With 

states like Karnataka holding the highest number of castes, the number of such crimes also increase. 

There are however barely any measure or public focus brought on them. This study shall focus on 

caste – based discrimination in Karnataka, more specifically with the caste of Madigas. 

 

INTRODUCTION 

Collins Dictionary defines Discrimination as, “the practice of treating one person or group of people 

less fairly or less well than other people or groups.”1 India has witnessed, along with its diversity, 

diverse grounds of discrimination. From religion to gender, and region to caste, there remains no 

division that has been left unturned to put down another class of people for the slightest boost of ego 

of another. Caste however, has played the most evident role in this evil social practice of discrimination 

in India.  

Whenever we think about the Indian Caste System, the first image that pops in our mind is the popular 

division among the Brahmans, the Kshatriyas, the Vaishyas and the Shudras. However, it goes way 

beyond that. According to the Ministry of Social Justice and Empowerment, India has a total of 1208 

castes (as per 2008) in India2. However, BBC claims that there are approximately 3000 castes and 

25,000 sub - castes3 here. This clearly makes it easier to understand the wide spread reason behind 

caste as a tool of abuse in India. The larger the number of differences, the higher the scope of creating 

divisions and therefore unfair treatment for trivial reasons.  

Al- Biruni, a famous Iranian traveller and scholar, who came to India in the eleventh century stated 

that the idea of hierarchy was something that could be seen amongst various other societies all around 

the world. But what differentiated them from the Indian context was the notion of Pollution. This 

notion of “pollution” is what has caused this hierarchical structure from not breaking since the earlier 

 
* Student, BA. LL.B.(H), Symbiosis Law School, Hyderabad 
1 COLLINS DICTIONARIES 
2 STATE-WISE NUMBER OF CASTES NOTIFIED AS SCHEDULED CASTES (AS ON 23.09.2008) :, 

http://socialjustice.nic.in/UserView/index?mid=76664 (last visited Jul 11, 2020) 
3 WHAT IS INDIA’S CASTE SYSTEM? https://www.bbc.com/news/world-asia-india-35650616 (last visited Jul 11, 2020) 

http://www.lexhumanitariae.co.in/
http://socialjustice.nic.in/UserView/index?mid=76664
https://www.bbc.com/news/world-asia-india-35650616
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times and has established the Indian Caste System as the longest running hierarchy in the present 

world.  
   

CASTE IN THE CONTEMPORARY WORLD 

With years of exploitation and discrimination, the framers of our Constitution finally recognised the 

need of giving these oppressed communities a special status. This led to the creation of Scheduled 

Caste which comprised of Dalits, Scheduled Tribe which comprised of the Adivasis and the Other 

Backward Caste which constituted of the communities which were also economically backward 

however did not have to go through the social stigma of being untouchable. The government brought 

in Reservations as an attempt to uplift them. This included keeping away certain number of seats for 

SCs, STs and OBCs whether it be in educational institutions, jobs or promotions in job. On an average, 

that would be 15.83%, 7.5% and 26.42% for each section respectively4. However, these reservations 

have barely changed the poor conditions of the reserved. In the present scenario, “Almost 37% of rural 

and 40% of urban Dalits live below India’s national poverty line, compared to the 28% and 26% of 

the total rural and urban population respectively.” 5  

But what causes this condition of poverty. Though caste and occupation did not always walk hand in 

hand, due to the notion of pollution, people in this category since the earlier times were restricted to 

menial jobs. This has continued even in the contemporary times. Discrimination while giving jobs has 

led to them being stuck with stereotypical jobs that pay less and are very hazardous to life. For instance, 

Dalits account for the majority of Bonded labours in India.6 Even when they are given jobs, they tend 

to be given lesser salary as compared to their pears from upper castes.  

Another reason behind this could be facilitated to the fact that these benefits were made so that 

supressed people of these communities could empower themselves. However, such benefits are usually 

used by people in these communities who have become economically sound. This leads to people who 

actually to deserve these opportunities to remain in an oppressed state. Leaders of such community 

state that they are fighting for the rights of their community, but instead just play politics in the name 

of caste and accumulate wealth, while even using up the opportunities made by the government for the 

economically backward people of that community.  

In fact, the majority of the suppressed class tend to not be aware of the opportunities the government 

provides them with. This could be accounted to the lack of education amongst them due to social 

stigmas. Several cases are reported often regarding how teachers in villages tend to boycott teaching 

children from these class. This remains as another form through which social stigmas push the 

oppressed down.  

 

CASE BASED DISCRIMINATION IN KARNATAKA 

When we visualise caste discrimination, the first image that pops in our mind is of any given scenario 

in the Northern Parts of India. However, caste-based discrimination is part and parcel of even the 

southern parts of India. In the Report published by Ministry of Social Justice and Empowerment, the 

state that recorded for the highest number of castes was Karnataka with 101 castes respectively.7 Not 

so surprisingly, the state also holds the highest number of cases regarding caste - based violence. 

 
4 FREQUENTLY ASKED QUESTION ON THE POLICY OF RESERVATION TO SCS, STS AND OBCS, 

https://dopt.gov.in/sites/default/files/FAQ_SCST.pdf 
5 MINISTRY OF SOCICAL JUSTICE AND EMPOWERNMENT, REPORT OF 2007-08 (Government of India) 
6 REPORT ON PREVENTION OF ATTROCITIES AGAINST SCHEDULED CASTE: POLICY AND PERFORMANCE: SUGGESTED 

INTERVENTIONS AND INITIATIVES FOR NHRC (National Human Rights Commission) (2004) 
7 See Note 2  

http://www.lexhumanitariae.co.in/
https://dopt.gov.in/sites/default/files/FAQ_SCST.pdf
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Nearly 3000 Dalits, which can be approximated to 9 persons every day become victim to caste – based 

atrocities in the state. According to the 2011 Census, the capital city has 13.21% of SCs and STs 

inhabitants.8 Yet, the city records for more than thousand cases every year with regards to violence 

registered under the Protection of Civil Rights Act and SC/ST (Prevention of Atrocities) Act, 1989.9  

From education to jobs, from renting places to stay to eating food served, there remain no manner in 

which Karnataka doesn’t discriminate against its Dalits. There have been various instances where it 

was visible that discrimination against the Dalits do not take place just in a concealed manner but also 

takes place in open. Most of such instances can be viewed in temples, hotels, salons and even Dhobi 

services. A lot of time service providers have to search for a middle ground so as to serve all the castes 

in balance. An instance of which could be restaurants using disposable plates and cups so as to not hurt 

the sentiments of any caste.  

If we focus on the concealed ways through which discrimination still follows, schools could be studied. 

Most children bring food from their homes even after the free food provided to them. It is presented in 

a manner as though it is a class phenomenon, however, it is done so that caste - based segregation 

continues with no problem. Even when cooks are hired for schools and angandwaris, a caste check is 

considered so that no caste has an objection with the cook. When it isn’t followed, cases like that of 

Kuppegala District take place. In the case, children from upper caste refused to eat the mid – day meal 

prepared by a Dalit Cook.10 

Another manner through which concealed discrimination takes place is when Dalits themselves limit 

their movement so as to not create any chance of conflict. Sociologist Professor GK Karanth stated 

that, “Dalits avoid some places like a temple, barber’s shop or hotel where they won’t be served or 

entertained. It’s a defence mechanism to escape rejection and humiliation. So, discrimination goes on, 

but without conflict.”11 

When studies were conducted in Bangalore, the well - developed metropolitan city of the state, records 

of division in the city to the extent of having different residential areas for the Dalits could be 

observed.12 This division does not limit to only the older parts of the city which was designed keeping 

in mind the caste - based segregation. In fact, newer localities show a higher stark of discrimination. 

This can be accounted to the fact that the development of the city has only worked in the favour of 

some selected classes and therefore the income disparity is so high that people from the oppressed 

castes cannot purchase places in newer locality. This has, as a matter of fact, changed the caste 

distribution in older parts of the city as upper caste people have now moved into new parts and have 

therefore paved way for the SCs to move into older parts of the city.   

A lot of times, it has been reported, that when Dalits try to find rented places to live in, they have to 

hide their caste, else they would not be given the house. This does not stick to smaller cities, towns or 

villages but in the capital city, Bangalore itself. In fact, SCs and STs constitute to less than 5% as 

residents in 40% of blocks in India.13 A lot of times, Builders fear letting Economically Weaker 

 
8 See Note 10 
9 ND Shiva Kumar, Bengulura records most caste discrimination cases, TIMES OF INDIA, Dec. 3, 2014, 

https://timesofindia.indiatimes.com/city/bengaluru/Bengaluru-records-most-caste-discrimination-

cases/articleshow/45353100.cms 
10 MB Maramkal, Stalemate over children of upper caste having food with Dalit children at Kuppegala Village 

protestign the mid-day meal prepared by a Dalit Cook, TIMES OF INDIA, Dec. 8, 2014 
11 Supra 
12 Mohit M Rao, Study reveals caste-based segregation in Bengaluru, THE HINDU, Jan. 20, 2019, 

https://www.thehindu.com/news/cities/bangalore/study-reveals-caste-based-segregation-in-

bengaluru/article26039905.ece 
13 Naveen Bharathi et al., Isolated by Caste: Neighbourhood-Scale Residential Segregation in Indian Metros, INDIAN 

INSTITUTE OF MANAGEMENT BANGALORE (2018) 

http://www.lexhumanitariae.co.in/
https://timesofindia.indiatimes.com/city/bengaluru/Bengaluru-records-most-caste-discrimination-cases/articleshow/45353100.cms
https://timesofindia.indiatimes.com/city/bengaluru/Bengaluru-records-most-caste-discrimination-cases/articleshow/45353100.cms
https://www.thehindu.com/news/cities/bangalore/study-reveals-caste-based-segregation-in-bengaluru/article26039905.ece
https://www.thehindu.com/news/cities/bangalore/study-reveals-caste-based-segregation-in-bengaluru/article26039905.ece
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Sections reside in their flat, as per the rules provided by the government, as they fear this will lead to 

loss of customers from the upper caste. The builders believe that allotting away some flats would lead 

to upper caste buyers not purchasing the flats. This also leads to Dalits leaving locality with higher 

population of upper caste as a form of defence mechanism as they feel themselves being subjected to 

discriminations and feel an attack on their culture.14  

A lot of times, even when the government itself relocates slums, people around the area complaint and 

protest. They believe that slum dwellers would create more garbage dumping, therefore causing 

uncleanliness. The locals also believed that having the slum dwellers live in their locality would lead 

to increase in thefts and crimes. The suspicion amongst the locals against the Dalits are fuelled by their 

caste – based prejudice against them.  

The city in fact even ranks low according to the Gini Index. Gini Index is manner of measuring 

inequality, ranging between 0 to 1, where the higher the value of the Gini, the higher amount of 

inequality in distribution.15 This helps a lot in understanding caste - based segregation in a sample 

region. According to a study done by Indian Institute of Management Bangalore, the Gini Index of the 

state is 0.62.16 Though this is better than the stats of other fellow metro cities, the disparity is high.  

These discriminations, as predictable as they are, aren’t limited to the Urban Cities. A study on the 

scenario of caste - based discrimination, which was conducted in rural Karnataka stated that 21% of 

Non- SCs do not even invite people from the Dalit community at functions at their homes. Functions 

mainly constituted of Marriages. Those who were invited state that they were either allotted separate 

chairs to sit at or were asked to be seated in a completely different area as the community rules feel 

that way. Even when invited at homes by non-SCs themselves, the Dalits are served food at cattle 

houses or on the ground. Small sample of non-SCs do not even shake hands with people from the Dalit 

Community. 17 

 

PERSONAL EXPERIENCES 

There have been several times when people from the Dalit Community have come up and spoken about 

their personal experiences. One of such is from the Ballari District. Tayamma, a resident of P K Halli 

shared her experiences she faced as a Dalit. She spoke about how people from her community have no 

access to quality drinking water or clean toilets. She spoke about how her community has to drink 

water which is visibly contaminated. When it comes to toilet, she has to use a rectangular enclosure, a 

common toilet for women or has to restore to open defecation. The common toilet is also not a good 

choice. It consists of no pits or doors and is in fact located next to a busy road.18 

Instances of violence have also been recorded in the village. Many a times, Dalit youth are coerced out 

of their job because the upper caste feel uncomfortable having them around. This can clearly show 

how the fate of the Dalits are decided by the Upper Caste, both directly and indirectly. Yet these cases 

go unreported. The people from the Dalit Community believe that this is how the community works 

and that any kind of protest is supressed at the very initiation.  

Instances can also be seen vividly when Dalit students from villages move to cities to pursue their 

higher education. They are able to socialise with their fellow students. However, when they come back 

 
14 See Note 11 
15 Omkar Joshi, Inequality in India: Life Chances and Caste Matters 
16 See Note 11 
17 I Maruthi, Pesala Peter, Cast Discrimination Practices in Rural Karnataka, http://www.isec.ac.in/WP%20418%20-

%20Maruthi%20and%20Pesala%20P%20-%20Final.pdf 
18 Anitha Pailoor, Annihilation of Dignity: Untouchability in Karnataka, DECCAN HERALD, Sep. 23, 2019, 

https://www.deccanherald.com/specials/insight/annihilation-of-dignity-untouchability-in-karnataka-763126.html 
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http://www.isec.ac.in/WP%20418%20-%20Maruthi%20and%20Pesala%20P%20-%20Final.pdf
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to the villages, they turn submissive as caste hierarchy steps in. There exists superiority complex and 

inferiority complex which moulds the dynamics of relationships. The most powerful castes include the 

Vokkaligas, Lingayats and Brahmins. They constitute for 11 percent, 14 percent19 and 2 percent20 

respectively. 

 

MADIGAS 

Madigas, also known as Maadiga, Maatangi, Makkalu or Mahadigas is a Dalit Caste mainly found in 

the states of Karnataka, Andhra Pradesh, Telangana, Maharashtra, Kerala, and Odisha. They are skilled 

artisans whose work typically include the use of leather to make products like bags, drummers; pottery, 

shop - keeping, rope making etc. They are what is known as Chamaar in the north of India.21 

They have always remained a strong part of the popular Indian Caste System. This makes it easy to 

understand how they are one of the most oppressed castes in Karnataka. The Madigas have lived a life 

of oppression and discrimination. An example for the same would be the recent case when a Madiga 

Dalit MP was prevented from entering a village because it was deemed against the traditions.22  

The incident took place in Pemmanahalli Gollarahatti of Pavagada Taluk in Tumkuru district against 

BJP MP Mr. A Narayanaswamy.23 This incident reopened the discussion on the discriminatory 

practices in Karnataka against the Madiga Community. However, when questions regarding the same 

where asked to Sriram, a young man from the Madiga Community,24 he stated that such an incident 

came as no surprise to him. They have been used to of living an inhumane life for generations. He 

pointed out a valid question. “If such treatments have been meted against an MP, a person with a voice 

and status, what would be the condition of a commoner who comes from the same community?” 

Another fellow neighbour talked about how even government intervention cannot change the situation 

they have to face. He stated about how government officials had stepped in when Madigas were not 

allowed to use water form the common well. He told, however with the presence of officials, no one 

from the supressed community went to fetch water. He said that these officials would remain only for 

a day. If they do end up using the water, they have to face the community grunt the later days to come.25 

“A sample survey done by Swabhimani Dalita Shakti organisation in Ranebennur taluk of Haveri 

district showed that over 97% of the Madigas did not avail any benefits from Dr B R Ambedkar 

Development Corporation or the state Social Welfare Department.”26 When it comes to their 

population in jobs as well, 80 percent of manual scavengers, 75 percent of Pourakarmikas i.e. women 

who work as garabage cleaners and 80 percent of Devdasis i.e. women who are married to gods but 

work as sex slave are Madigas.27 A survey conducted by Jeevika, an NGO also stated that 85 percent 

of unpaid labour are Madigas.28  

 
19 D P Satish, Dalits, Muslims outnumber Lingayats and Vokkaligas in Karnataka?, NEWS 18, Mar. 15, 2018 
20 T R Sathish Kumar, Brahmin group ally to find UP brides for Karnataka boys, DECCAN HERALD, Nov. 11, 2017 
21 Starring Madiga and Dappu, THE HINDU, Sep. 10, 2004, https://www.thehindu.com/todays-paper/tp-life/starring-

madiga-and-dappu/article28672823.ece 
22 Karnataka: Dalit BJP MLA prevented from Entering Village, THE WIRE, Sep. 18, 2019, https://thewire.in/caste/bjpmp-

narayanaswamy-karantaka-caste-discrimination 
23 Supra 
24 See Note 17 
25 See Note 21 
26 Supra 
27 A DAY IN THE LIFE OF A POURAKARMIKA FEMINISM IN INDIA, https://feminisminindia.com/2016/05/17/a-day-in-the-

life-of-a-pourakarmika/ (last visited Jul 12, 2020) 
28 Smita Ramanathan, Bitti Chakri: Bonded Labours in North Karnataka, NEWS CLICK, , 

https://www.newsclick.in/bonded-labour-bitti-chakri-karnataka-dalit-oppression 

http://www.lexhumanitariae.co.in/
https://www.thehindu.com/todays-paper/tp-life/starring-madiga-and-dappu/article28672823.ece
https://www.thehindu.com/todays-paper/tp-life/starring-madiga-and-dappu/article28672823.ece
https://thewire.in/caste/bjpmp-narayanaswamy-karantaka-caste-discrimination
https://thewire.in/caste/bjpmp-narayanaswamy-karantaka-caste-discrimination
https://feminisminindia.com/2016/05/17/a-day-in-the-life-of-a-pourakarmika/
https://feminisminindia.com/2016/05/17/a-day-in-the-life-of-a-pourakarmika/
https://www.newsclick.in/bonded-labour-bitti-chakri-karnataka-dalit-oppression


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in  

Volume I Issue IV | October 2020                                                                                      ISSN: 2582-5216 

Page | 61  

   
 

Dr. RV Chandrashekhar from NLSIU Bangalore said, “Ninety per cent people of this community lead 

an uncertain life, without proper shelter, food, education and job security. Internalising the idea of 

social justice and creating awareness among the oppressors are the need of the hour.”29 

 

ANALYSIS 

The fact that such stark discrimination take place even in the modern day remains as a severe concern. 

A city, as modern as Bangalore, which is compared to international standards is still stuck up with age 

old stereotypes and practices that harm the feeling and livelihood of specific communities. From 

commoners to Parliamentary Leaders, no one is spared from the horrors of caste – based 

discrimination. What is even sad is the fact that government led programs aren’t even used in the state 

which shows the lack of awareness amongst the people for their rights.  

Education is the only key solution for all these mishaps. Discrimination against the Dalits begin at the 

school level. Therefore, such discriminations should also end at the school level. When people make 

issues out of castes of the staff or students, they should be disregarded. When children learn from 

younger times that creating issues against a particular caste leads to the removal of them, whether be 

students, teacher or even cooks, they continue to do it in the future as grown up adults. But when their 

issues over caste are disregarded at a younger age, through government interventions, they learn to get 

over their stereotypes and live a better life.  

Awareness should however should not be limited to only kids. Government should raise awareness 

programs, be it through skits, programs etc. to even make the adults change their age - old thoughts of 

prejudice and stereotype. People need to be made aware that caste is just a small part of their religion, 

and that breaking through its traditional hierarchy does not affect their religious sentiment.  

 

CONCLUSION 

Caste – based Discrimination remain a huge part of every person’s life. However, it becomes a 

constraint for development for the people who come from the oppressed class of SCs, STs and the 

OBCs. They have been stuck up in a socio – economic position which gives them unfair opportunities 

in every arena of life. Karnataka is no exception to such evils. The state accounts for the highest number 

of castes and also the highest number of castes – based discrimination against people. Supremacy of 

castes like Brahmins, Lingayats and Vokkaligas and the supression of Dalits especially the Madigas 

accounts for the problem. The government needs to take appropriate actions against the same so that 

such evils finally come to an end.  
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LEGISLATIVE PLUNDER AND JUDICIAL BLUNDER: KASHMIR’S 
DISQUIETDE AND THE YEAR LONG FEUD 

- Gayatri Vishal Shirdhonkar* 

 

ABSTRACT 

The author has focused the article on the aftermath of the abrogation of Article 370 and the 

subsequent bifurcation of the state of Jammu and Kashmir. The article highlights the quandaries and 

perplexities of the people of the region in the past one year. The author also underlines the 

judiciary’s role in facilitating smooth transition in the region and calls out the judiciary on its 

failures. The article calls attention to the judicial oversight in order to assist pacification of the 

tension in the region and concludes by laying down a few corrective measures. 

 

INTRODUCTION 

The dawn of 5th August 2019 woke the country to a dramatic upheaval and turmoil. Previously 

autonomous state of Jammu and Kashmir1 was stripped of its status and was officially and completely 

integrated with the Union of India. The aspects which were governed on its own volition, were now 

brought under the authority of the government of India. “One nation one, one flag, one constitution” 

motto of the government was materialised. The modus operandi adopted to achieve this was via a 

presidential order abrogating Article 3702 and Article 35A of the Indian Constitution.3 The abrogation 

rescinded and countermanded the Constitution of Kashmir4 and made the Constitution of India 

applicable in the region.  

The territory of J&K is no stranger to antagonism, malevolence, and discord. It has been a battle front 

for most of the (if not all) political, economic, and legal disputations. It has never enjoyed stability in 

its governance and has been in a precarious position since inception. Thus, to pacify the situation and 

reduce tensions in the region, Article 3705 was inserted in the Indian constitution. The Presidential 

order of 1954, Constitution (Application to Jammu and Kashmir), 1954,6 furthered this insertion and 

another Presidential Order of 2019, Constitution (Application to Jammu and Kashmir), 2019,7 

abrogated the same. The 1954 order had also brought into force Article 35A.8 It elucidated which 

category of persons would be granted ‘permanent residency’ of the state and their rights and privileges. 

The state was given a certain amount of autarky and free rein by the means of these two provisions. 

Article 3709 established that the government of the state will have autonomy on all matters except for 

matters concerning defence, foreign affairs, and communications. The article also licensed the 

government of India to abrogate the same, but in consultation with the Constituent Assembly of the 

state. The said constituent assembly, however, was dissolved without the aforementioned action and 

 
* Student, ILS Law College, Pune 
1 Hereinafter referred to as J&K. 
2 INDIA CONST. art. 370. 
3 INDIA CONST. art. 35, cl.A. 
4 The Constitution of Kashmir, 1957. 
5 CONST. Supra note 2. 
6 Constitution (Application to Jammu and Kashmir), 1954. 
7 Constitution (Application to Jammu and Kashmir), 2019. C.O 273. 
8 CONST. supra note 3 
9 CONST. supra note 5. 
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thus a presumption prevailed that no such action could ever be possible. The interpretation of term 

“Constituent Assembly” under Article 36710 was made in a manner, which implied it to be the 

“Legislative Assembly of the state”. Since at the time of abrogation, the legislative assembly was not 

in session, the said consultation was done with the ‘Governor of the state’. Therefore, not just the 

abrogation, but the procedure employed to undertake the abrogation was questioned post 5th August 

2019.  This alteration in status and reorientation of the state, crushed the state, which was already built 

on sand. It was a bolt out of the blue, not just for the people of J&K but for the entire country. The 

change in the status of the state, brought with it a lot of chaos and complete mayhem broke out. The 

country witnessed countless protests, marches and agitations criticising the move. Some were even 

quite violent. The Presidential order was transcended into the black letter of law by the Jammu and 

Kashmir Reorganisation Act, 2019.11 The state of J&K by bifurcated and reconstituted as two separate 

Union Territories i.e. Union Territory of J&K and the Union Territory of Ladakh.  

Many questions were raised, fingers were pointed, and doubts were casted on the abrogation. The fire 

was further fanned by political leaders, activists, and many other stakeholders for their 

personal/political gains. Nonetheless, the central idea of the article is not to deal with the preludial 

outburst. The plot revolves around the various petitions which were filed in the Supreme Court 

questioning the communications blackout post the abrogation, detentions which were deemed 

unlawful, and the abrogation itself. The court is a self-proclaimed ‘guardian of our fundamental 

rights’.12 The role of the guardian has been deduced to being a mere bystander of the ongoing crisis. It 

is irrelevant to the topic, as to whether or not the legalities were abided by while abrogating the 

provisions or whether or not the act of abrogation itself is legal. The important point to note here is 

that the judiciary should have stepped in to eschew, if not completely impede, the predicament of the 

people in the region. The judiciary’s role is to anatomize the facts presented to it and to arrive at a 

conclusion based on those facts. The accusation is not that the judiciary has jumped on the political 

bandwagon and taken sides; however, it is safe to say that it has turned a blind eye to a few concerns 

which needed to be addressed. The judicial juxtaposition is, thus, spelled out and brought to light in 

order to suggest certain corrective measures.   

 

JUDICIAL APPROACH TO J&K’s MILIEU 

Article 32 of the Indian Constitution13 bestows up on the Supreme Court, the authority to issue any 

order or writ which is deemed necessary for enforcement of fundamental rights of the people. The 

constitution, in consequence, has conscripted the duty on the court to protect the fundamental rights. 

The apex court has acknowledged its duty to thwart the infringement of fundamental rights of the 

citizens through its pronouncements. The court has laid down in Daryao v. State of Uttar Pradesh14 

that the ethos of the democracy inscribed in our Constitution lie in the liberties and fundamental rights 

guaranteed to our citizens. It is, therefore, not just the duty of the court, but a privilege, to uphold these 

liberties and fundamental rights. It further stated that no action will be undertaken by the court which 

would hamper or circumscribe these rights and liberties in any manner. In Romesh Thapar v. State of 

Madras15 the Apex Court observed that the Supreme court is the protector and guarantor of the 

fundamental rights of the people and in congruence with this authority and responsibility, it must not 

repudiate any application before it, seeking remedy for infringement of the fundamental rights. while 

 
10 INDIA CONST. art 367. 
11 Jammu and Kashmir Reorganisation Act, 2019, No. 34, Acts of Parliament, 2019 (India). 
12 Romesh Thapar v. State of Madras, A.I.R 1950 S.C. 124 (India). 
13 INDIA CONST. art 32. 
14 Daryao v. State of Uttar Pradesh 1962 S.C.R. (1) 574 (India).  
15 Supra note 12. 
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these precedents are sound and based on well found reasoning, pragmatically, however, the court has 

not been able to achieve its objective. an evaluation in depth would shed light on the above.  

First and the foremost issue, which was brought to the court’s attention, was the constitutionality of 

the abrogation of Article 37016 and reorganisation of the state. In an earlier judgment, in the case of 

Prem Nath Kaul v. State of Jammu and Kashmir,17 the Supreme Court had held declared that the nature 

of Article 370 is temporary. The court wiped the slate clean and reversed its position in the case of 

Sampath Prakash v. State of Jammu and Kashmir.18 It was held that the Article is not temporary in 

nature and that it provides the President of our country with ‘perennial’ powers to govern the centre-

state relationship. There are a series of judgments (alike to the above judgments) prior to the 

Presidential Order, 2019,19 and the passing of Jammu and Kashmir Reorganisation Act, 2019,20 

wherein the court has not taken a firm stand on the Kashmir issue. The incertitude in the region was 

further augmented post the events in question. Supreme court took an atypical and perplexing approach 

towards the people of Kashmir who knocked on its doors demanding protection. The people of 

Kashmir claimed the said abrogation and further bifurcation of the state is violative of their 

fundamental rights. The court paid no heat to the egregious and scandalous situation. In a petition filed 

for reasons concurring with the above, the court refused to refer the said petition to a higher bench. In 

the case of Dr Shah Faesal v. Union of India21 the five-judge bench refused to refer the matter to a 

seven-judge bench. The court discussed the aforementioned cases as well and held that the two 

judgments are not contradictory and that the “Observations made in a judgment cannot be selectively 

picked in order to give them a particular meaning.” While it is not inferred to mean that the Supreme 

Court has no regard or is being indifferent towards the people of Kashmir, the question, however, is 

the fulfilment of the duty of a ‘Guardian’. It is a position of obscurity and vagueness of the court that 

has raised eyebrows. It has left the people hanging and let nature take its course, while the people beg 

for its interference.  

Secondly, numerous petitions were filed in the Supreme Court challenging the legality of the 

‘detention’ of various political personalities, activists, and even common people to “maintain law and 

order” in the region. This governmental action caused a huge stir and the court was glutted with 

petitions questioning the constitutional validity of the same. Well known political figures, who held 

high government posts in the past, were placed under a house arrest under the relevant provisions of 

the J&K Public Safety Act 1978.22 In Sitaram Yechury v. Union of India23 the court allowed the 

petitioner, Sitaram Yechury (General Secretary, Communist Part of India) to visit the detenu 

(Mohammad Yusuf Tarigiami, one of the party leader). However, the habeas corpus petition was 

dismissed while upholding the restrictions. On another instance, when Illtaja Mufti filed a habeas 

corpus petition in the Supreme Court and permission to move around freely the then Chief Justice 

Ranjan Gogoi joked while saying “Why do you want to move around? It is very cold in Srinagar". 

Same as the above, while permission was granted to meet the detenu, the restriction imposed was not 

revoked by the court. In the case of Sara Pilot v. Union Territory of Jammu and Kashmir,24 the court 

repeatedly adjourned the hearing despite the petitioners accentuating the urgency of the matter. At one 

point, Justice Arun Mishra commented "You have waited for so long; a delay of a few more weeks 

won't make a difference". It is important to emphasise and high light the court’s insensitivity towards 

 
16 CONST. supra note 9. 
17 Prem Nath Kaul v. State of Jammu and Kashmir, A.I.R 1959 S.C. 749 (India). 
18 Sampath Prakash v. State of Jammu and Kashmir, (1970) S.C.R. (2) 365 (India). 
19 Supra note 7 
20 Supra note 11. 
21 Dr shah Faesal v. Union of India, (2020) S.C.C 263 (India). 
22 J&K Public Safety Act, 1978, No. IV, Acts of Jammu and Kashmir State Legislature, 1978 (India).  
23 Sitaram Yechury v. Union of India, WP(Crl.) 229/2019 (India). 
24 Sara Pilot v. Union Territory of Jammu and Kashmir, Writ Petition(s)(Criminal) No(s). 57/2020 (India). 
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the matter. The Supreme Court is the court of last resort and therefore it is futile to get into the validity 

of its decisions. The inconceivable part is the thick-skinned, inhuman, and callous attitude of the courts.   

The major point of contention, aside from the high-profile detentions, was the detention of juveniles. 

A public interest litigation filed by child activist Eknakshi Ganguly alleged that many juveniles were 

illegally detained in the region by the security forces. During the pendency of the matter, the Juvenile 

Justice Committee of J&K submitted a report stating that 144 juveniles were detained, but not illegally. 

The report stated that the due process was followed. The petitioner brought to the court’s attention, 

many overt cavities in the said report and highlighted on the point of how the Juvenile Justice Act, 

201525 prohibits preventive detention of minors. The court asked the Committee to file a fresh report, 

which was done after a lapse of few months. The fresh report claimed that no illegal detentions were 

taking place and court relied on the report and dismissed the petition. The additional evidence, 

presented by the petitioner, was payed no heed to. More importantly, the court’s lack of concern was 

glaring. The time taken to reach to the conclusion would have been disastrous if the alleged illegal 

detention was a reality. Of course, a brusque response is not expected, but the court must have 

expressed a certain amount of compassion towards the minors in question. The apathetic and 

nonchalant manner in which the decision was given was striking. 

In Anuradha Bashin v. Union of India26 a libertarian and neoteric precedent was established by the 

court wherein it was held that the freedom of speech and expression and freedom to practise any 

profession over the means of the internet enjoy the protection of the constitution. Many other 

judgments have been in harmony with the above ratio. In Ministry of Information and Broadcasting v. 

Cricket Association of Bengal27 it was laid down the “right to impart and receive information is a 

species of fundamental rights.” In Sabu Mathew George vs Union of India And Ors.28 It was ruled that 

the right to access internet can be restricted but only to ‘prevent illegality’. In the light of the 

aforementioned pronouncements, a proactive approach of the judiciary was expected when it was 

overwhelmed with petitions contesting the information blackout in the region. The court received pleas 

from various classes of people claiming infringement of right to life, freedom of speech and expression, 

freedom to carry on trade and profession and right to access the internet. The court ordered constitution 

of a ‘special committee’ to examine the questions raised by the petitioner. In simpler terms, the court 

order the very authority to look into the matter, because of whose actions the petitioners had filed a 

case. The committee has recently given a report to restore the internet services, but one must pay 

attention to time interval. The decision to restore the same was announced by the government on 15th 

August 2020. The blackout was in place for more than a year. The damaged caused due to it cannot 

possibly be assessed and compensated for. The judiciary should have stepped in sooner to curb the 

abhorrent activities.  

 

WAY FORWARD 

The previously Indian state (now bifurcated into two union territories) of Jammu and Kashmir has 

been the most militarised state of the country. Its position has always perilous and a point of concern. 

The interminable and never-ending debate on whether the abrogation and further bifurcation of the 

state was a right decision or not, is of little value here. The judicial attitude as well as the efforts taken 

to minimise the angst of the people in the region is the point of contention. In Chandra Kumar v. Union 

 
25 Juvenile Justice Act, 2015, No. 2, Acts of Parliament, 2015 (India). 
26 Anuradha Bashin v. Union of India, WP(C) 1031/2019 (India). 
27 Ministry of Information and Broadcasting v. Cricket Association of Bengal, A.I.R. 1995 S.C. 1236 (India). 
28 Sabu Mathew George vs Union of India And Ors, WP(C) 341/2008 (India). 
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of India29 the then Chief Justice Ahmadi observed that “The Judges of the superior Courts have been 

entrusted with the task of upholding the Constitution and to this end, have been conferred the power 

to interpret it. It is they who have to ensure that the balance of power envisaged by the Constitution is 

maintained and that the legislature and the executive do not, in the discharge of their functions, 

transgress constitutional limitations...”. Justice Bhagwati had observed, in the case of State of 

Rajasthan v Union of India,30 that the Supreme Court is the ‘ultimate interpreter’ of the constitution. 

He commented that the court has disenthralled the constitution provisions in a liberal manner and 

delivered fairly on the duty bestowed upon it.  In Pathumma v. State of Kerala,31 the court said that 

while acting as a “sentinel on qui vive” to guard and protect the fundamental rights of the citizens, one 

must strive to strike a balance between the said fundamental rights and the interests of society at large. 

The Supreme Court has, therefore, always been aware of onus bequeathed on it by the Constitution 

itself. The court has been conscious enough to do demonstrate due consideration to this obligation 

while giving most (if not all) of its judgments. In fact, the court admitted that its duty is not just to 

protect the fundamental rights but even to accentuate their scope, meaning and content by the means 

of judicial construction in the case of Maneka Gandhi v. Union of India.32 Being mindful of the said 

precedents, the judiciary was expected to approach the Kashmir issue a lot differently than it did.  

The past year has been extremely hard on the region, to say the least. It was put through a multitude 

of changes. The legislature has handled it as assiduously as possible. The baton was passed to the 

judiciary, post the reorientation, to follow suit. As mentioned above, the court has been overwhelmed 

with complaints, disputes, and claims over the past year. The judiciary was expected to step up and 

salvage the sinking ship or at least most of whatever it could. The contention is not that the judiciary 

has failed completely. Nonetheless, it is argued that it could have done a lot more than what it actually 

did. The judiciary is more than capable untying the gordian knot in the region. It has all the required 

means and resources to achieve this goal. A systematic, coherent and a streamlined methodology can 

help defuse the situation. The sight of quondam judicial pronouncements must not be lost. It is 

imperative to point out that the judiciary cannot take a back seat and play the role of a bystander. The 

current state of affairs cannot continue. The legislature or the executive may, in due course of their 

duty, overlook certain aspect and can go wrong. In such a scenario, the citizens make an appeal to the 

judiciary to restore the balance. The people, as a matter of practise, tun to the judiciary in case of any 

discord in their lives. Thus, it is not merely a constitutional duty but even a conscious expectation of 

the people at large. It is still not too late for the judiciary to take matters into its hands and provide the 

much-needed relief to the people of Kashmir. Solace must be given ‘better late than never’. No doubt 

that there are holes in the democratic system. Notwithstanding the same, the democratic fabric is in a 

dire need of this judicial stitch. 

 
29 Chandra Kumar v. Union of India, A.I.R. 1997 S.C. 1125 (India). 
30 State of Rajasthan v Union of India, A.I.R. 1977 S.C. 1361 at 1413 (India). 
31 Pathumma v. State of Kerala, A.I.R. 1978 S.C. 771 (India). 
32 Maneka Gandhi v. Union of India, A.I.R. 1978 S.C. 597 (India). 
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VULNERABLE POSITION OF WOMEN IN INDIA WITH SPECIAL 
REFERENCE TO RAPE 

- Gurakshdeep Kaur, Mitali & Shalabh* 

 

ABSTRACT 

Indian culture is very rich in heritage where huge respect is given to the females. Like in Hindu 

religion, there’s a tradition to worship the goddess Laxmi at the time of Diwali. In the festival of 

Navratri, murti puja is done of goddesses. Likewise, in Islam, Mehar is given to the females for 

protection and for safeguarding them. The mentality of the people is such that they have interpreted 

religion in the wrong sense. The people’s mindset has deteriorated the position of women. To uplift 

the position of women numerous laws were made in the post-independence era which provide 

protection and equality to women in every sphere. Despite all these great legislations, their purpose 

failed because of the lack of implementation of laws and stubborn mentality of people. This paper 

basically deals with the problems as to why the implementation is lacking and the solution for the 

same. 

 

INTRODUCTION 

The position of women has undergone many changes in the past millennium. Being a girl is 

disadvantage in many societies and a girl was considered as a sin in the family. Our Indian society is 

no such exception to this. 

Women are strong, competent, protective and self-sufficient. Women are assets to the society and are 

holding high posts in every sphere. Various laws and legislatures are made for gender equality. 

Women are given liberty and privileges. But then too they are conquered by men. Laws have been 

framed but they lack implementation. In writing, the books showcase that the women enjoy a lot of 

freedom but the reality is contradicting the written texts. The women do not raise their voice against 

exploitation. Our society judge a woman by the way she dresses up and not by her intellect. The 

attitude of people in the direction of women is declining. 

 

STATUS OF WOMEN IN ANCIENT INDIA 

The Indian culture begins with the Vedas. It gave immense freedom to the women. They never 

observed 'purdah'. They could decide whom they want to marry. Education to the females was given 

without discrimination. At that time re-marriage was not considered a sin. They were given the due 

respect and were considered as 'ardhanginis'. Hinduism regards man and woman as the two halves of 

the eternal being, each constituting a vibrant, existential part, quite incomplete in itself. At that time 

child marriage was not allowed. Females were married off after they complete their education or 

after the puberty stage was over. Wives were also the joint head of the household as where their 

husband. Women were having economic freedom as they were involved in teaching profession. 

Some women worked inside the house and were involved in spinning and weaving of clothes. They 

also helped their husband in farming. Though, they didn't have the right to inherit property of their 

father after getting married and also no share in the property of their deceased husband.  

 
* Students, Final year, University Institute of Legal Studies, Chandigarh University 
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In Epic period, women were given more respectful position. Mahabharata and Ramayana had given 

fortunate position to women and considered women to be the reason of prosperity and happiness. 

Gradually, in the period of Dharamshastra and Puranas the position of women deteriorated. 

Education was preferably given to the male child over the female and was thus regarded as second-

class citizens.  

Manu, the law giver of Indian society gave the statement “women have to be under father during 

childhood and under her husband during youth and her son under old age" 1 . The restrictions 

increased which led to the enlargement of several social evils like child marriage, sati, practice of 

polygamy and constraint on widow re- marriage. In Medieval period, the position of women was no 

less than that of slave. They faced many hardships. Throughout the medieval period, the importance 

of women kept on dwindling. Thus, there was a wide gap between the position of women in early 

Vedic period and that in the medieval period. 

 

STATUS OF WOMEN AFTER INDEPENDENCE 

The status of women has undergone positive change after the independence. When the constitution 

of our country was framed by the constituent assembly in 1950, it guaranteed equality to women in 

almost all the ventures, as both men and women constitute to be the legal citizens of our country and 

therefore should enjoy freedom and opportunities equally. The sex ratio of women to men has also 

changed for better that is 945 females to 1000 males. 

Still the present scenario of the condition of women has two sides, one side which is promising and 

the other one is depressing.  

Women have always been the subject of men's mercy. The orders of men were the command for 

women. Since time immoral, women were treated harshly by the men. Women, despite having their 

own identity and self-worth have always served men selflessly. They were left to do the house chores 

and were considered as home makers only.  Access to education was not the cup of tea for every 

woman. Primary education was received by a few females and higher studies were perused by one 

out of the ten girls. Child marriage is still rampant in some part of India. Sanitation facilities are still 

not proper especially in rural areas. Females did not have much say in the matters including family, 

marriage, career or life. The practice of dowry is still on peak. In spite of Dowry Prohibition Act, 

1961, which makes dowry a punishable offence, it is on great height. Because of the increasing 

crimes against females, like rape, harassment, acid attacks, cruelty etc, the birth of female child was 

and even till date is considered ill-fated. People killed their daughters in the womb or after her birth. 

This practice still continues. Many good laws and legislations were made to curtail the crimes but 

they failed to improve the situation of women because of lack of implementation. It was in mid 70's 

when women realised their worth and started seeing world from their perspective. 

Women in India started recognising their true potential. She was tired of being a caged bird. She 

started questioning the patriarchal society about all the rules and limitations imposed on her. She 

started overcoming all the hurdles and started her journey of empowerment. Though, she has never 

neglected her duties of a home maker. She manages both her duties efficiently and loyally without 

compromising on any of the side. She can truly be called a super-power.  Today, women have 

entered the arena of opportunities. There' no endeavour left unexplored by the females. From 

climbing the highest peak to travelling in space, from being the president of the country to being a 

pilot. Women have excelled in every field. But the bitter truth is that, not every woman in the 

country have same story. Many women are still struggling for their rights. The literacy rate of 

 
1 Manu, III. 56 

http://www.lexhumanitariae.co.in/


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in  

Volume I Issue IV | October 2020                                                                                      ISSN: 2582-5216 

 

Page | 70  

   
 

females hasn't touched 50%. The point of view of society hasn't changed completely. Child marriage 

is still prevalent. The crimes against women haven't abolished completely. India is moving towards 

progress but the goal is yet to be achieved.  

 

PROTECTION OF WOMEN UNDER THE CONSTITUTION OF INDIA 

The constitution of our country in its preamble states “Equality of status and opportunity". So, the 

provision of equality for every person is very well defined under the Preamble of our Indian 

constitution.  Fundamental rights, fundamental duties and directive principle of state policies also 

emphasis on the Principle of Equality. The constitution not only grants equality to women, but also 

give powers to the state to implement measures to stop any kind of discrimination against women 

and also empowers state to make plans, policies and suitable laws to protect and safeguard the 

women from being exploited not only in the outside world but also inside the four walls of her house. 

For the purpose of strengthening the status of women in the society, India has ratified and signed 

different international convention, treaties and human rights instruments to encourage the status of 

the women in the nation. 

Fundamental rights 

Article 14 talks about equality before law. It says that the state cannot refuse, to any citizen of the 

country, the equal right to be treated and protected by the laws within the boundary of India. 

Article 15, says that no person shall be discriminated on the basis of religion, caste, sex or place of 

birth. 

Article 15 (3) and Article 15 (4) empowers the government to make special provision for the 

underprivileged category of people which covers women, children, social and backward classes and 

the people of reserve category. 

Article 16 says that every citizen living under the territory of India shall have equal access to 

employment. They should be paid equally for their work and no sort of discrimination shall be done 

to them.  

Article 21 guarantees the right to life and personal liberty which includes access to free legal aid to 

the minorities, right to privacy, right to education, right against virginity test, right to shelter, rights 

of prisoners and rights of protection against sexual harassment. The expanded scope of Article 21 has 

been explained by the Apex Court in the case of Unni Krishnan v. State of A.P. and the Apex Court 

itself provided the list of some of the rights covered under Article 21 on the basis of earlier 

pronouncements and some of them are listed below: 

(1) The right to go abroad. 

(2) The right to privacy. 

(3) The right against solitary confinement. 

(4) The right against hand cuffing. 

(5) The right against delayed execution. 

(6) The right to shelter.  

(7) The right against custodial death. 

(8) The right against public hanging. 
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(9) Doctors assistance2 

Article 23 provides for the fundamental protection to every woman from all kinds of exploitation 

such as trafficking, beggar, bonded labour and forced labour. Women are generally subject to 

trafficking for their sexual exploitation and prostitution, which is a black dot on humanity and the 

greatest crime against the womanhood.  

Directive principle of State Policy  

Article 39 (A) guarantees equal justice and free legal for the indigent class of persons. It provides 

that State shall give justice on the basis of equal opportunity, and shall in particular; provide free 

legal aid, to ensure no person is deprived of getting justice just because of economic or other 

disabilities. 

Article 39(D) provides that equal remuneration should be given to both men and women for equal 

work rendered by them in course of their employment. 

In the case of Ranbir Singh vs. Union of India, AIR 1982, Supreme Court held that men and women 

shall be entitled to get equal remuneration for the equal work done by them. It is a constitutional aim 

and is competent of being imposed. 

Article 39 (E) says that it is the duty of the state to ensure that men, women and children are not 

forced to work that is unsuitable for their age, strength or capacity because of their economic 

conditions. 

Article 40 and Article 243 (D) provides that 1/3 seats in 'panchayats' shall be held in reserve for 

women candidates.  

Article 42 ensures that the state shall make provisions for providing just, secure and humane working 

atmosphere for all, especially the women. It also has provision for providing maternity relief to the 

women who are on the way to motherhood.  

Article 44 of the Indian constitution for the uniform civil code for all the citizens of the country.  It 

says "The State shall endeavour to secure for the citizens a uniform civil code throughout the 

territory of India"3 

Even though, the constitution has the provision of uniform civil code, it lacks implementation. 

Women have always been a subject of exploitation in the name of personal laws propagated by 

religions.  This fact was very well clear to the constituent assemble while framing the constitution 

and thus they recommended the execution of Uniform Civil code throughout India. 

In the case of Sarla Mudgal vs. Union of India, 1995, Supreme Court recommended the execution of 

uniform civil code in the territory of India. 

Fundamental duties 

Fundamental duties were added to the Indian constitution in the 42nd amendment. 

Article 51(e) says that it is the responsibility of the citizens to abandon all the practices that are 

deprecating to the majesty of women. So, it is the duty of every person to respect women and should 

not do anything which in any means deprive her of dignity.  

 

 
2 Available at http://www.legalserviceindia.com/articles/art222.htm visited on 21st April, 14:33 pm 
3 Available at https://indiankanoon.org/doc/1406604/ visited on 21st April, 14:33 pm 
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LEGISLATIONS FOR THE PROTECTION OF WOMEN 

The crimes identified under the IPC  

• Rape defined under section 376 IPC 

• Kidnapping and abduction for different purposes is covered under section 363 – 373 

• Homicide for dowry, dowry deaths or their attempts is covered under section. 302/304 –b 

IPC  

• Torture, both mental and physical is under section 498 –A of IPC 

• Molestation is under the section 354 of IPC 

• Sexual harassment is covered under section 509 IPC 

• Impetration of girls (up to 21 years of age) 

 

Various legislations made for the upliftment of women 

Numerous acts have been passed by the legislature of the country to protect and safeguard the 

women from being exploited. Some legislations are not gender specific but they have provisions to 

safeguard women and their interests. They have undergone various amendments from time to time to 

protect the position of women. 

• Child Marriage Prohibition Act 1929 

• Dowry Prohibition Act 1961 

• Maternity Benefits Act 1961 

• Equal Remuneration Act 1976 

• The Indecent Representation of Women (Prohibition) Act 1986 

• Protection of Women from Domestic Violence Act 2005 

•  The employees state insurance act, 1948. 

• The plantation labor act, 1954. 

• The family courts act, 1954. 

• The special marriage act, 1954. 

• The Hindu marriage act, 1955. 

• The Hindu succession act 1956 with amendments in 2005. 

•  Immoral traffic (prevention) act 1956. 

• The medical termination of pregnancy act, 1971. 

• The contract labor (regulation and abolition) act, 1976. 

•  The equal remuneration act, 1976. 

• The prohibition of child marriage act 2006. 

• The criminal law (amendment act,) 1986. 

• Indecent representation of women (prohibition) act 1986 

• Commission of sati (Prevention act 1987). 

• The protection of women from domestic violence act, 2005 

 

Rape laws 

▪ Rape of a woman who is under twelve years of age [Sec.376 (2) (f)]4 

Punishment 

 
4 Available at http://www.legalindia.com/rape-laws-in-india/ visited on 21st April, 14:33 pm 
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Rigorous imprisonment for a term which shall not be less than ten years but which may be for life 

and shall also be liable to fine: Provided that the court may, for adequate and special reasons to be 

mentioned in the judgment, impose a sentence of imprisonment of either description for a term of 

less than ten years. 

▪ Rape of a woman, knowing her to be pregnant (Sec.376 Subsection 2- e)5 

Punishment 

Rigorous imprisonment for a term which shall not be less than ten years but which may be for life 

and shall also be liable to fine: Provided that the court may, for adequate and special reasons to be 

mentioned in the judgment, impose a sentence of imprisonment of either description for a term of 

less than ten years. 

▪ Gang Rape ( Sec.376 Subsection 2- g)6 

"Where a woman is raped by one or more in a group of persons acting in furtherance of their 

common intention, each of the persons shall be deemed to have committed gang rape within the 

meaning of this sub-section. ” 

Thus even if five men force a women into having sexual intercourse with only one of them, the 

remaining four will also be considered to have committed rape under this law.  

Punishment 

Rigorous imprisonment for a term which shall not be less than ten years but which may be for life 

and shall also be liable to fine: Provided that the court may, for adequate and special reasons to be 

mentioned in the judgment, impose a sentence of imprisonment of either description for a term of 

less than ten years. 

Exemption from burden of proof: 

If the victim states in court that she did not consent, then the court shall presume that she did not 

consent and the burden of proving consent shall shift to the accused. 

 

▪ Custodial Rape: (Sec.376 Subsection 2 a, b, c , d):7 

Rape committed on a woman in their or their subordinate’s custody by 

a) Police officer 

(i) Within the limits of the police station to which he is appointed; or 

(ii) In the premises of any station house whether or not situated in the police station to, which he is 

appointed; or 

(iii) On a woman in his custody or in the custody of a police officer subordinate to him; 

b) Public servant 

c) Management or the staff of a jail, remands home or other place of custody or a women’s or 

children’s institution 

d) Management or on the staff of a hospital 

 
5 Available at http://www.legalindia.com/rape-laws-in-india/ visited on 21st April, 16:04 pm 
6 Available at http://www.legalindia.com/rape-laws-in-india/ visited on 21st April, 17:09 pm 
7 Available at http://www.legalindia.com/rape-laws-in-india/ visited on 21st April, 18: pm 
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Punishment 

Rigorous imprisonment for a term which shall not be less than ten years but which may be for life 

and shall also be liable to fine: Provided that the court. 

 

WHY DO MEN RAPE WOMEN? 

According to a survey, men rape women because of the clothes she wear. Her clothes provoke him 

an invites him to rape her. Indian people are of the belief that even if they rape a female, they won't 

be sent behind the bars because of the delay in justice by the judicial system. Delhi chief minister, 

Mr. Arvind Kejriwal recently commented that the tendency to rape emerges from drugs and sex 

rackets. Khap leader, Mr. Sube Singh, said that to reduce the rape rate in India, women should be 

married off by the age of 16 so that they have their husband for their sexual desires and will not have 

to go elsewhere for fulfilling their needs.  

Rapes happen because certain men are unconfident and are afraid of being rejected or deserted by the 

women. So, to show their superior position  to the women, they humiliate her and rip her off her 

dignity. Men also rape for the fact that they have no fear of being caught. It gives pleasure to certain 

people by hurting their fellow human beings mentally and physically. Some people are of the view 

that women are often being raped because of the lack of religious consciousness and also because of 

the effect of films. Women are being subject to rapes because of the lack of humanity in men. 

Females are also raped because of the image created by the media of the feminine. The tradition of 

under payment system is prevalent in India, where in the offender can easily escape without getting 

caught and penalized. We live in a country where a rapist walks freely and the victim have to suffer 

societal exile.   

Lack of education and employment which ultimately leads to poverty disturbs a man mentally, so in 

order to remove their frustration, they rape women. According to me, men consider women a mere 

objects to whom they can show their manliness to prove that they are powerful. Easy access to 

pornography available on the internet which influences the mind of the men to rape women. The way 

the kids are brought up and their living conditions also have some bearing on their mindset. When a 

boy grows up seeing her mother being subject to his father's brutality, he accepts the behavior and 

repeats it. So, now whom should be blamed, father or his son? 

The advertisements on the television which showcase a female to be a sex material is also a reason 

why the mentality of men is changing to worse. The effect of alcoholism is also a cause for 

increasing rapes in India. Lack of morality and respect of women also leads to rapes. The women 

demand equality. Well, they should rather demand respect first! Men also rape women to make her 

realize of her helplessness. If a girl asks you for lift, it's not your chance, she's your responsibility. 

We live in a country where the females are neither unsafe in the womb nor outside it. Rapes are also 

the cause of instability of mind. Women are not even aware of their rights framed by the legislature 

to protect them. The society is ruling the minds of people. The victims are made to shut their mouth 

as if the society comes to know, their daughter or sister will be a burden on them. 

Men also rape women for fulfilling their sadistic pleasures. Bobby Art International v. Om Pal 

Singh Hoon8, popularly known as ‘Bandit Queen Case’, the respondent filed a writ petition to the 

Supreme Court for quashing the orders of the high court and for getting certificate for the exhibition 

of the film. The film Bandit Queen portrays the life of Phoolan Devi from her childhood to her 

adulthood. Since childhood, Phoolan Devi was a subject of mere humiliation and brutality. She was 

 
8 (1996) 4 SCC 1 
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married off to a person who was as old as her father. He raped her a lot many times. Further, few 

village boys also made some advances which were refused by her. The panchayat held her guilty for 

it because the men she was complaining against belong to the upper strata of the village. She was 

forced to leave the village. She was kidnapped by the dacoits and was gang raped by them. Scenes 

depicting how she was raped, paraded naked and the joined hands with the gang of dacoits to take 

vengeance of her depressed and horrifying life from the Thakurs. She was made to draw water from 

the well within the circle of 100 men, the exposure of her internal body parts to those men is 

intended by those who strip to debase her the effect of so doing upon her could hardly been better 

conveyed by explicitly showing the scene. She took her revenge by killing the brutal thakurs and 

subsequently surrendered and was jailed. The film was granted an A certificate. 

 

PROBLEM IN THE IMPLEMENTATION OF THE LAWS 

Justice delayed is justice denied- People do not the fear of punishments because they know that law 

will take its own course that is, nothing will happen to the offender for the next 20 years.  

Police system – The police system of the country is not up to the mark. They have failed in providing 

security to the women. 

Lack of awarenesss – Various good legislations have been framed but the people for whom they are 

made are not aware of their rights and privileges given to them by the constitution and other 

legislations.  

Family members of the victim do not let her raise her voice against the sufferings she has dealt with 

because if she ever does so, she will be a disgrace for the family. So, marital rape is not a rape 

according to Indian thinking. 

Rape by her husband is considered normal by the Indian society because the person raping her off 

her purity is the one whom she is married with. 

Laws cannot change the mentality of the people. The men who says that a women provokes her for 

raping because of her short clothes, so if she's raped, she has gotten what she deserved. 

There is no legislation for eve-teasing yet in the country. Eve teasing is the root cause for many 

crimes, and rape being the top most in the list. 

 

SUGGESTIONS 

India is at the height of witnessing the rape cases. The laws alone will not stop the crime but its 

implementation along with the support of people is needed to curb the problem of rape. The problem 

should be cured at the ground level, that is, the parenting of the child should be such that they know 

how to respect the person of opposite gender.  

Women alone should not be taught to compromise, men should also the meaning of the same. Laws 

should be made on eve-teasing as it is the mother of many heinous crimes against women. The 

judiciary should start with more of fast track courts and mobile courts to give quick relief to the 

victims of the crime. 

No body taught a boy his boundary; girls were always given a defined limit. If people don't see the 

age of the female before committing rape, then why have law or the legislatures have made age-

based legislatures. 
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Indian men have the mindset that they are the fundamental "masters" of women. 

The people need to change their mindset before anything else, rapes will automatically decrease. 

If they are old enough to rape, they are old enough to be hanged! 
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CRITICAL APPRAISAL OF ISLAMIC DIVORCE: A BLIND SPOT IN 
THEORY AND PRACTISE 

- Keerthi Chowdary* 

 

ABSTRACT 

Islam has always had a practical outlook towards divorce even though it is considered to be a 

necessary evil as per the holy verses. This study aims at understanding the scope and various 

modes of divorce which gives the parties individual rights to initiate the dissolution of marriage 

and also provides for pronouncement of divorce under mutual consent. There are also other forms 

of divorce which will be discussed in detail in the following research project. Difference between 

theory and practice arise when personal laws are imposed amongst people spread in various 

regions which follow different cultures, practices and diversities. A critical study of these 

differences with reference to judicial decisions will be carried out further on. 

 

INTRODUCTION 

Divorce in Islam is favored only in exceptional circumstances as marriage is believed to be an 

everlasting bond. The Prophet was also against the concept of divorce and advised his followers that 

“the Curse of Allah will be rested upon the person who repudiates his wife capriciously as it shakes 

the throne of God”1. The sayings of the Holy Quran with respect to separation is: 

“Virtuous women are obedient and careful during husband’s absence because God hath of them 

been careful. But (as to) those for whose refractoriness you fear desertion, admonish them, but if 

they are obedient, seek not a way against them, verily God is high and exalted. And If you fear a 

breach between husband and wife, refer the matter to two arbitrators one chosen from the family of 

each party, if they desire, Allah will effect harmony between them.”2 

Since, marriage is considered to be a civil contract under the Muslim Law, it confers on the parties 

entering the contract the right to dissolution. Even though Islam has given both the genders the 

frights for dissolution of marriage, there has always been a misconception regarding the unilateral 

right of husband seeking divorce from wife. A Muslim husband cannot give divorce to his wife and 

take her back again as and when he pleases. Various number of restrictions have been imposed upon 

his unilateral right of seeking divorce. In a landmark judgement, Justice Krishna Iyer held that, “The 

view that the Muslim husband enjoys an arbitrary unilateral power to inflict instant divorce does not 

accord with Islamic law, as administered in the courts is not free from their misconceptions”3. 

Few mandatory rules set by Islam for the husband seeking a divorce are that firstly, there should be 

a legitimate reason behind such an action; secondly, divorce takes place only after the expiry of the 

prescribed time period and not as soon as the pronouncement is done; thirdly, divorce cannot be given 

when the wife is during her menstrual cycle; lastly, dower/mehr is the money or land or jewelry or 

any kind of object with-holding monetary value brought in by the wife as a gift before or during her 

marriage which needs to be fully paid back by the husband if he pronounces divorce from his wife. 

The time period after seeking divorce lasts for three and half months and is known as the iddat 

 
* Student, Symbiosis Law School, Hyderabad 
1 Baillie, 318. 
2 Quran IV: 34 & 35. 
3 Yousuf v. Swaramma, AIR 1971 Ker 261. 
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period. The husband is responsible for providing for the maintenance of his wife during this period. 

The reasoning behind this iddat period given by Islam is (i) a chance for reconciliation of the 

husband and wife (ii) three and half months amounts to completion of three menstrual cycles of the 

wife which confirms whether she is pregnant or not. If the husband divorces his wife during the 

wife’s pregnancy, then the iddat period will continue till the delivery of the child. 

Islam also provides the women with rights to seek divorce from their husband through either the 

non-judicial process where they don’t need to approach the court of law or by mutual consent for 

which the court intervention is necessary. Unlike the talaq given by the husband, the wife can refuse 

stating the reason behind her decision of seeking divorce through khula in the court of law. Another 

difference between divorce initiated by husband and divorce initiated by the wife is the dower 

amount. If the husband initiates the divorce, it is mandatory for him to return the full dower amount 

whereas if the wife initiates the divorce, the husband can demand her to excuse the dower amount. 

Khula in Islam is an extremely pro-women law which has been ignored by the courts in India. The 

condition of Muslim women in India is still questionable. The courts can dissolve a marital tie for 

explanations for which it could have been dissolved under Muslim law irrespective of the fact 

whether these reasons have been known in certain courts or not. This view is fully aided by clause 

IX of section 2 of the Dissolution of Muslim Marriages Act, 1939 that allows the courts to dissolve 

marriage on any other ground that is recognized as valid for the dissolution of marriage under 

Muslim law.4 

The Dissolution of marriages act, 1939 provides various grounds based on which a Muslim wife can 

seek divorce, and this is also known as faskh (judicial divorce). Even though Islam doesn’t favor the 

intrusion of court in the bond of marriage, certain miserable conditions lead to this option. 

The status of women in India is pitiable irrespective of the religious denominations. They are not 

made aware of their rights which has caused this situation of theirs. The ulema is expected to perform 

their duty of spreading awareness of the existing Islamic laws in force in its true form failing which 

the judiciary can step in. A great jurist who has contributed a treatise in Islamic Jurisprudence named 

Dr. Mohammad Iqbal rightly said in the couplet:5 

“Aain-e Nou se Darnaa Tarze Kuhan pe Arnaa Manzil Yahee Kathin hae, 

Qaumon ki Zindagi Mein” 

The above-mentioned couplet says that the most difficult aspect of life in a nation is to attain the 

balance between the traditions and the new values. 

 

DIVORCE BY HUSBAND 

Talaq (Repudiation) 

General Meaning and Definition 

The general meaning of Talaq is said to be dissolution pf marriage tie of husband and wife. According 

to the Muslim Law, a husband is required to be a major and one of sound mind to divorce his wife 

whenever he desires without giving any reason, at his mere whim or caprice. Under Shia Law, free 

will and intention are also essential requirements along with puberty and sound mind. 

 
4 Furqan Ahmed, “Muslim women’s right to divorce – An Apparently misunderstood aspect of law in India” 12 DL 

Rev 85 (1991) 
5 Mohammed Iqbal, “The Reconstruction of Religious Thoughts in Islam ( 1960 )”. 
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Talaq in its original meaning is said to be repudiation or rejection, but under the Muslim Law it is 

known to be a release for the marriage tie either immediately or eventually.6 It is said to be the 

exercise of absolute power of pronouncing unilateral divorce on his side wife by the respective 

husband. Both Shia and Sunni law recognize this authority of the husband to pronounce talaq. The 

technical meaning of talaq is freedom from the bondage of marriage.7 

As far as the recognition of unilateral divorce in Muslim Law is concerned, Abdur Rahim says that 

with a view to regulating the matrimonial relations, predominant position to the husband is allowed. 

“because generally speaking, he is mentally and physically superior of the two; and some theorists 

would treat that dower payable to the wife as consideration for the alienation of her matrimonial 

freedom.”8 

The concept of Muslim Law regarding divorce is alien from that of Christian Law and Hindu law. 

Under Muslim Law, it is a sacrosanct and it is a dissoluble union. It says that marriage is not only a 

sacrament but also a civil contract which is pure and simple. Divorce is implicit in Muslim Law as 

compared to others as it treats marriage to be a contract. The unilateral power of husband to give 

talaq shows that the wife’s consent or permission is not required. The presence of two witnesses at 

the time of pronouncement of talaq is what is required. 

Essentials of Pronouncement of Talaq 

The essential requirements to be adhered to for a valid talaq are as followed: 

i. A talaq can be given either orally or in writing. 

ii. An oral talaq is required to consist of either express words showing the intention to divorce 

or otherwise just the intention is at least required if no express words are used. Under the 

Shia Law, talaq pronounced in an implied manner will not be taken into consideration. 

iii. Under Shia Law, talaq should be given orally unless and until the husband is incapable of 

pronouncing it orally, provided that the oral pronouncement should be done in the presence 

of two competent male witnesses. 

iv. Talaq is writing may be Customary or Non-Customary wherein it is properly indicated in 

the first one as to who is divorcing whom even though intention is not present but the second 

one requires the presence of intention as a mandatory clause. 

v. Talaq can be pronounced by the husband in the absence of the wife. 

vi. Talaq need not be addressed to the wife. 

Various Modes of Pronouncement of Talaq 

There are three modes of pronouncement of talaq: 

i. Talaq Ahsan: This mode consists of a single pronouncement that can be made during a tuhr 

which is the period between menstruations of the concerned wife which should be followed 

by abstinence from any kind of sexual intercourse for the period of Iddat. If suppose the 

marriage has not been consummated, talaq ahsan can be pronounced even if the wife is in her 

menstruation. Where the situation is the wife passing her age of periods of menstruation, the 

 
6 Fatwa-e-Alamgiri, Vol. 1 p. 491. 
7 Wajid Ali v. Jafar Hussain, AIR 1932 Oudh 34. 
8 Mohammedan Law, Abdur Rahim, p. 327. 
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requirement of declaration during a tuhr is invalid. Moreover, this applies only for a divorce 

which is given in the oral form and nothing else. 

ii. Talaq Hasan: This mode consists of three pronouncements made during successive tuhrs, 

where no sexual intercourse is taken place during any of the required three tuhrs. 

iii. Talaq-ul-biddat and Talaq-i-biddat: This mode consists of three pronouncements that are to 

be made during a single tuhr either in just one sentence or in different sentences or a single 

pronouncement that is made during a tuhr which clearly indicates an intention to dissolve the 

marriage is also valid.9 

 

Ila (Vow of Continence) 

General Meaning and Definition 

The literal meaning of Ila is said to be ‘oath’. Ila means that when a husband takes an oath that he 

would not involve in any kind of sexual intercourse with his wife for a period of four months or above 

and upon the expiry of these four months after making Ila, if the husband has abstained from all kinds 

of sexual activities with the concerned wife, the marriage shall be dissolved. 

The Holy Quran says that: 

“Those who take an oath for abstention from their wives must wait four months; then, if they 

change their mind, lo! Allah is forgiving, Merciful. And if they decide upon divorce Allah is 

Hearer, Knower.”10 

Marital relations between husband and wife do not constantly remain harmonious. There are times 

where disagreements take place. Allah does not approve of them staying together in such a scenario. 

For such kind of a disharmony, Allah has fixed a time period of four months within which they may 

reconcile or else put a permanent end to their relation. 

Abdur Rahim says the following: 

“In some cases, the conduct of the husband will have the effect of a repudiation, though he did not 

use the word talaq or any other expression with the intention of dissolving the marriage. This is 

when he swears that he will have nothing to do with his wife and in pursuance of such oath abstains 

from her society for four months. The legal effect of such a conduct would be a irrevocable 

divorce.”11 

Shia Law 

The Shia Law believes that Ila can be made only during any period of tuhr when there is no sexual 

activity or intercourse taking place between the husband and wife. It is believed that it can be made 

only after consummation of marriage by the concerned husband and wife. 

Capacity for Ila 

Only a Muslim husband of sound mind and who has attained the age of majority can pronounce 

 
9 Saleha Bi v. Sheikh Gulla, AIR 1973 MP 207. 
10 Baqarah 2: 226-227. 
11 Abdur Rahim, Principle of Mohammmedan Jurisprudence, 388. 
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divorce to his wife by way of Ila. 

Essentials for Ila 

Only a lawfully married wife can be subjected to Ila along with the husband who is required to attain 

the age of majority and be of sound mind. Another essential is the husband’s competency to expiate. 

The words that constitute Ila by way of an oath can be express or implied. 

In the case of Bibi Reghana Khatun v. Iqtidoruddin,12 no written document was produced which 

indicated or expressed that Ila had been made. The consequent conduct of the husband was not that 

a man who proclaimed that he had divorced his wife. It can be that the husband was not keen on the 

mentioned marriage which he did say on the night after the Ruksati that his wife would be a wife only 

in mere name, but this would never amount to the pronouncement of Ila. The intention is required to 

be proved if express words are not provided. 

Definite Time for Making Ila 

Four months is the minimum time specified for abstaining from any kind of sexual activity or 

intercourse between the husband and wife. It can also exceed from the time period of four months. 

Ila would be declared valid even if it is pronounced during the time of menstruation provided that the 

husband and wife abstain from sexual intercourse for a period of more than four months.13 

Revocation 

Ila can be revoked or withdrawn in two ways before the completion of the time period of four months: 

i. If the sexual intercourse is resumed before the completion of the time period of four months 

by the husband with his wife. 

ii. If the husband expressly declared that he has revoked Ila which was commenced by him. 

 

Zihar (Injurious Assimilation) 

General Meaning and Definition 

Zihar is said to take place when a husband compares his wife with any female within the prohibited 

degrees of relationship like his mother or sister. A Zihar is said to be valid when it is made under 

compulsion.14 The Shariat Act of 1937 has recognized Zihar in India. Tyabji’s ideology is that such 

words do not come to Indian Muslims; a person who wants to give a reason to his wife intentionally 

in proceedings for restitution of conjugal rights, would find it simpler to do so.15 If a husband does a 

comparison of his wife with his mother or any other female who falls within the degree of prohibited 

relationship, then the wife is allowed to refuse to her husband unless he has been reprimanded by 

giving money, fast for a particular period of time or feeding a particular number of people. In the old 

Arabia, the husband used to be imprisoned if he did not expiate after Zihar.16 

 
12 Bibi Reghana Khatun v. Iqtidoruddin, AIR 1943 All. 184. 
13 Durrul Mukhtar, 234, 236. 
14 Durrul Mukhtar, 121. 
15 Tyabji, p. 184. 
16 Hamilton’s Hedaya, 117. 
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Shia Law’s Perception on Zihar 

The Shia Law believes and follows that Zihar must be made in front of two competent witnesses by 

the husband during the period of tuhr which would be followed by abstinence from any kind of sexual 

intercourse between the husband and wife. 

Right of The Wife 

The concerned wife can refuse cohabitation with her husband until he agrees to perform a penance. 

If the husband refuses to perform the penance, the wife can claim a judicial divorce from the court of 

law. 

Effects of Zihar on The Marriage Bond 

There are legal consequences which arise from Zihar as the declaration of Zihar does not on its own 

terminate the marriage bond between the husband and wife. 

i. Any kind of sexual intercourse between the two individuals becomes unlawful or invalid. 

ii. The husband is rendered to be liable to expiation by penance. 

iii. Judicial separation can be claimed by the wife in the court of law if the husband continues 

any wrongdoing. 

 

DIVORCE BY WIFE 

Talaq-E-Tafweez (Delegated Divorce) 

General Meaning and Definition 

The meaning of Tafweez is to delegate. A husband has the authority to delegate his right of 

pronouncing talaq to his wife or any other concerned person. Nevertheless, this does not deprive the 

husband of his right to pronounce talaq to his wife. A Muslim husband has the legal right to have as 

many as four wives at one time. This does not follow that Muslim Law in India gives absolutely no 

right to the first wife against her husband who has a second wife. A wife can divorce her husband in 

India under his delegated power in the circumstance of the husband taking in a second wife.17 

Husband’s Capacity to Delegate 

The following are the essentials required by a Muslim Husband to delegate his right of divorce to his 

wife: 

i. Sound mind 

ii. Attained age of puberty; the delegation will not be termed invalid if the husband 

becomes of unsound mind after delegating his right. 

If a husband delegates his right to his wife and it is deemed to be valid without any intervention 

from the court and if the divorced wife decided to marry another person, no individual involved 

 
17 Badu Mio v. Badrunnisa, ILR 1919 Cal 511. 
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would be prosecuted as per section 494 of the Indian Penal Code.18 

Time Period 

The husband can delegate his right of pronouncing divorce to his wife or any other concerned person 

during the time of his marriage. He can also delegate this right after the marriage. The right can be 

utilized by the wife at the same meeting wherein she becomes aware of her delegated power.19 In the 

case of Marium v. Mohd. Shamsi Alam,20 the wife filed a suit during the Iddat period, and the 

husband pleaded that he revoked the talaq one week before it was pronounced. The court was unable 

to find any authority where the revocation takes place by way of pronouncement of particular words 

before two witnesses. The court held that there was no cause to disbelieve the husband, who in turn 

went to get his wife. Therefore, the wife’s claim was dismissed by the court. 

Essential Conditions 

The valid conditions required for Talaq-e-Tafweez are the following: 

i. Separate maintenance must be provided by the husband to the wife for a specific period.21 

ii. The husband must not give any kind of mental pain to the wife and must not misconduct 

herself.22 

iii. The husband is not supposed to abuse or assault the concerned wife and is required to stay 

with her in her parent’s home for a period of three years during minority.23 

iv. The wife can avail her delegated power of divorce in case of dissensions.24 

v. Husband is required to provide few gold ornaments on demand.25 

vi. The husband is required to abandon the community.26 

vii. The husband is required not to mistreat the wife and pay required dower on demand.27 

 

Khula (Redemption) 

General Meaning and Definition 

The literal meaning of Khula is to ‘put off’. “In law, it is laying down by a husband of his right and 

authority over his wife for an exchange.”28 It means that the demand of divorce can be made on behalf 

of the woman by the man. It has two sides one being moral and another being legal. Khula is a method 

of dissolution of marriage when the wife does not want to continue her marital bond with her husband. 

The wife is required to consult a Mufti who is a jurist consult of her school and this must be done in 

private. The Mufti gives his advice also known as the fatwa based on the Shariat of that school. 
 

18 Suraj Mian v. Abdul Majid, 1953 Cr LJ 1504 (Tripura). 
19 Durrul Mukhtar, 171, 172. 
20 Marium v. Mohd. Shamsi Alam, AIR 1979 All 257. 
21 Saifuddin v. Mst. Soneka, AIR 1955 Assam 153. 
22 Mst. Fathima v. Fazalal Karim, AIR 1921 Cal 303. 
23 Nafisunnisa v. Bodi Rahman, 20 IC 642. 
24 Ahmad Kasim v. Khatun Bibi, AIR 1933 Cal 27 at p. 32. 
25 Nooruddin v. Chenuri, 2 CLJ 49. 
26 Fida v. Senai, AIR 1923 Nag 262 at p. 263. 
27 Aziz v. Mst. Nara, AIR 1955 HP 32. 
28 Umar Bibi v. Mohammad Din, AIR 1945 Lahore 51. 
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Furthermore, the wife can propose her husband for dissolution of the marriage if she does not want 

to continue it. This can include or not include her offer to give something in return to him. It is a 

mode of divorce which is initiated by the wife and is subject to acceptance by the husband which 

would include a reasonable negotiation by the parties regarding what the wife has to offer in return. 

Essentials 

The essential requirements of Khula are as follows: 

i. An offer must be made by the wife. 

ii. The offer must be accepted along with a consideration in return. 

iii. The offer put forth is required to be accepted by the husband. 

Capacity 

The Sunni Law requires the husband to be of sound mind and major in order to be a legitimate party 

of the mode of Khula. The Shia Law lays down four conditions namely- 

i. Adult 

ii. Sound mind 

iii. Free agent 

iv. Intention 

The guardian of a minor wife can enter into Khula but the guardian of a minor husband cannot enter into a 

Khula as per the Hanafi Law.29 

Consideration for Khula 

Khula by its meaning can be understood as an exchange. Any article being the subject-matter of 

dower can be given as a consideration for Khula. “Whatever is lawful as dower, or capable of being 

accepted as dower, may lawfully be given in exchange of Khula.”30 

There are circumstances where initially wife agrees to pay a price in exchange for her release from 

the marital tie but then fails to fulfill the obligation after the divorce. In such an event, the divorce is 

still considered valid and gives husband the right to claim the consideration from the wife as it 

becomes an irrevocable divorce as soon as Khula is accepted and the wife is required to observe 

Iddat. 

Revocation 

An irrevocable divorce takes place as soon as the husband consents for the offer of Khula put forth 

by the wife. As per Sunni Law, it comes into effect only after the fulfilment of the consideration and 

irrevocable divorce takes into effect. The wife has the power to withdraw from the offer made by her 

for Khula at any point of time before the consideration is fulfilled. Mere walking out of a meeting 

where the proposal is made by the wife implies revocation. Option of revocation cannot be given to 

husband as it is considered invalid. As per Hanafi Law, the option will be deemed to be void but the 

Khula still remains valid unlike in Shia law where both the Khula as well as the option to revoke are 

 
29 Baillie’s Digest, Part I, 319. 
30 Fatwa-e-Alamgiri, I. p. 669. 
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DIVORCE BY MUTUAL CONSENT 

Mubaraa (Mutual Freeing) 

General Meaning and Definition 

Muba’arat or Mubaraa mean one and the same which indicates as an act of freeing each other by 

mutual consent. The dislike in this mode of divorce is mutual and the proposal for divorce can arise 

from either party. Sunni Law does not specify any form whereas Shia Law requires the Mubaraa to 

be expressed in Arabic language. 

Effect of Mubaraa 

As per Sunni Law, all the mutual rights and duties come to an end when the husband and wife enter into 

a Mubaraa whereas in Shia Law it requires that if both the husband and wife bona fide find the marital 

tie to be exasperating, then, only the marriage stands dissolved. 

In a circumstance where the wife has not attained the age of majority and her father obtains the Khula, 

she must right to claim dower because “father as a guardian has no power over the power”.32 

 

OTHER FORMS 

Lian (Mutual Imprecation) 

General Meaning and Definition 

The literal meaning of Lian is imprecation. It is a testimony established by oath along with 

imprecation. When the husband makes a false accusation against his wife of adultery, then the wife 

has the right to ask the husband either to withdraw it or adhere to it by mutual imprecations. The Holy 

Quran condemns a false accusation against a woman in general and more specifically a wife. A 

husband who accuses his wife of adultery is required to substantiate his accusation through reasonable 

evidence. If he is not able to prove it, he would be subjected to punishment of 80 stripes under the 

Islamic Law. 

Capacity 

The conditions required for Lian are as follows: 

i. A Lian can be between husband and wife who are of: 

a) Age of puberty 

b) Sound mind 

ii. The wife must be a Muslim woman married to a Muslim man.33 

 
31 Baillie’s Digest, Part I, 314,316. 
32 Durrel Mukhtar, p. 244. 
33 Hedaya, 124. 
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iii. The wife is required to be purely chaste. 

iv. The accusation by the husband must be made during marriage.34 

v. The husband is required to make the charge all by himself and not through any third party. 

Characteristics 

The following are the main characteristics of a valid Lian: 

i. The husband accuses his wife of adultery or questions the paternity of the child born. 

ii. The accusations made by the husband are false. 

iii. These accusations do not ipso facto dissolve the marriage. It just gives the wife the chance to 

ask for divorce in the court of law. The marriage is assumed to be continued till the decree is 

passed by the court. 

iv. Filing of a mere application by the wife is not adequate. She is required to file a suit for 

dissolution of the marriage in the court of law. 

v. The judicial separation caused through Lian is considered to be irrevocable. 

vi. Lian is not applicable to Fasid marriages whereas it is applicable to Sahih marriages. 

 

Faskh (Judicial Rescission) 

General Meaning and Definition 

The literal meaning of Faskh is annulment or abrogation. It indicates the power of a Muslim Qadi to 

annul a marriage on the plea of the wife. It is also known as Tahkim in Fatimid Law. The Quran states 

that men are in control of the affairs the women and are required to deal fairly with them. Similarly, 

the women are also expected to obey their husband at all rightful times. The law of Faskh is found 

upon these Quranic injunctions and followings of the Prophet. A Muslim wife has the right to claim 

a divorce under the provisions of Dissolution of Muslim Marriages Act, 1939. 

Grounds for Passing Decree of Dissolution of Marriage  

The grounds for dissolution of marriage is given under section 2 of the Dissolution of Muslim 

Marriages Act, 1939.35 

A court decree in accordance with the provisions of the Dissolution of Muslim Marriages At, 1939 

can dissolve the marriage at the instance of the wife. The reason for the establishment of this act was 

the lack of any such provisions under the strict Hanafi Law which would enable the wife to dissolve 

the marriage on the failure of husband to maltreating or disrespecting the wife. In the case of 

Mohammad Ibrahim v. Altafan, “the wife is not given the power to exercise her right to divorce but 

can file a suit against the husband for dissolution of marriage. These rights are limited to specific 

conditions and contingencies.”36 

 

 
34 Bailee I, 334, 338. 
35 Section 2, Dissolution of Muslim Marriages Act, 1939. 
36 Mohammad Ibrahim v. Altafan, AIR 1925 All 24. 
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CRITIQUE OF MUSLIM LAWS OF DIVORCE IN THEORY AND PRACTICE IN INDIA 

The lack of awareness of the laws and true meaning of Islam has brought about the various criticisms 

and false perceptions of Islamic divorce. The judicial understanding of Muslim divorce in India has 

always been very partial in understanding and application of the true essence of Islam. The condition 

of Muslim women in India has come to a pitiable state as the judiciary tends to differentiate the 

divorce laws in theory and in practice. 

The judicial ignorance can be seen in the case law books whether it is with respect to unilateral talaq 

or wife’s right to dissolution of marriage. The conditions and capacity for every mode of divorce has 

been clearly established by writers whereas it is perceived that mere whim is enough for a Muslim 

divorce.37 The courts followed the British perception of Islamic divorce for a long period of time until 

few years back when Justice. V. Khalid of the Kerala High Court pronounced regarding the 

effectiveness of unintended divorces.38 Muslim divorce has received the two-folded criticism of being 

too easy and difficult. It is believed that divorce by mutual consent presents a temptation to nasty 

divorces. It leads to parties magnifying their issues at a larger scale which is not required in usual. 

This leads to the easy solution of divorce. The other criticism is that the requirement of consent of 

both parties for divorce by mutual consent makes it very difficult because if one of the parties decides 

to withhold consent, the process of divorce can get elongated and probably never be obtained. The 

Muslim school of law which identifies the validity of talaq without any interference of the court has 

always specified certain conditions imposed on the exercise of authority of the husband. These 

conditions are in the interest of the women in the marriage. It requires an intention as a mandatory 

element. The true essence of Islam does not hold talaq to be valid if there is an absence of intention. 

As per the decision of the courts, talaq given under the mistaken belief or compulsion is held to the 

valid under law which establishes the difference between Muslim law in theory and in practice. 

 

SUGGESTIONS AND CONCLUSION 

Muslim Law does not allow or permit the husband or wife to use divorce as a form of mockery and 

takes special precaution for the welfare of women involved in the marriage. There is always scope to 

modification or change in every aspect of law. Few suggestions for the same are: 

i. The Quran has not mentioned anything regarding the matrimonial offences which is a chief 

issue in the country at this moment. No bar has been mentioned as the lawmaker did not want 

the issue to be taken to court unless it became non- neglectable for the wife due to the 

dominance of the husband. 

ii. The general public must be made aware of all the prevailing laws and rights included along 

with linking it with the values and ideologies of the true spirit of Islam. This would enlighten 

them of the laws that govern them and as how to how they can put it to use. 

iii. The unilateral power given to a husband under talaq is not available to a woman under Khula 

or Mubaraa as she is required to approach the court of law otherwise for dissolution of 

marriage. Though this law is in practice in order to protect the right of a woman at all costs 

in the ye of law, it is still perceived as inequality in general. 

iv. Islam expects the man and woman involved in a marital tie to sort out their marital issues 

outside the court to avoid larger and far-reaching damage to their future life. Islam does not 

appreciate the washing of one's dirty linen under the excuse of Shariah. But it is only realistic 

 
37 W.H McNaughten, Principles and Precedents of Mohammedan Law 59 (1985). 
38 Mohd. Hanifa v. Pathimal, 1972 KLT 512. 
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enough to take recourse to law where persuasion flops to save the pious resolution. 

As it is evident from the provisions of all the laws governing the various modes of Muslim divorce, 

balance between rights of men and women has been the aim. The welfare of women has never been 

neglected by Islam. The various false perceptions regarding the laws relating to Islamic divorce are 

needed to be clarified and bring forth the true spirit of these laws through wide-spread awareness 

which would ensure peace and harmony amongst the people. 
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FEMALE FOETICIDE – AN ISLAMIC PERSPECTIVE 

- Absar Aftab Absar* 

 

ABSTRACT 

Female Foeticide is a crime of 20th Century when advancements in medical technology in the field of 

sonography were vehemently misused for determining the sex of the unborn child and female 

foetuses were invariably discarded. In India, the trend of female foeticide picked up, in particular, 

from 1970s as a part of the Family Planning Campaign and then attained alarming levels with the 

advancements in technology and ever-growing need of aborting female foetuses. Muslim countries 

represent a paradoxical situation. On the one hand, Islam considers female foeticide as a heinous 

crime and recommends severe punishments for this but on the other hand, higher incidences of this 

practice are reported from countries with predominantly Muslim population. A simple analysis of the 

issue reveals that it is primarily the social, cultural and economic factors rather than the religious 

ones, which are responsible for the continuation of this practice, particularly, in the developing and 

poor countries. 

Keywords: Female Foeticide, Islam, Family planning 

 

INTRODUCTION 

Female Foeticide is a 20th Century term as this abhorrent act, which is now categorised as a crime in 

most of the countries, came in to existence only when the pre-natal examination of the human embryo, 

deploying sonography techniques, was advanced to such an extent that the sex of the unborn child 

could be easily determined. 

The two terms which are often confusing are ‘foeticide’ and ‘infanticide’. According to the Cambridge 

dictionary, the meaning of the term ‘foeticide’1 is the “killing of the baby not yet born” and that of 

‘infanticide’2 is the “killing of a child”. According to the Oxford dictionary, the meaning of the term’ 

infanticide’3 is the “killing of a child within a year of birth by his/her mother” and that of the term 

‘foeticide’4 is the destruction or abortion of a foetus.  

In this 21st century when we boast of our huge technological advancements, there are some grave issues 

which are too abhorrent to be mentioned. Female Foeticide, the reprehensible crime of the 20th and 

21st Centuries, has taken a centre stage in this respect. The crime is confined to killing of female 

foetuses only. The top ranked countries involved in this heinous crime are allegedly Afghanistan, 

Congo, Pakistan, Somalia and India securing first to fifth ranks, respectively5. 

It is in this respect that this work assumes considerable significance as except Congo, the remaining 

four countries have substantial Muslim population, Afghanistan and Pakistan, being the countries with 

> 95% population of different sects of Islam. The reason for killing of the foetuses are different in 

different countries, somewhere the problem is mere ‘economical’ and in other places it is ‘social’. The 

 
* Assistant Professor, Lloyd Law College, Greater Noida 
1 See, http://dictionary.cambridge.org/dictionary/english/foeticide 
2 See, http://dictionary.cambridge.org/dictionary/english/infanticide 
3 See, http://www.oxforddictionaries.com/definition/english/infanticide 
4 See, http://www.oxforddictionaries.com/definition/english/feticide 
5 See, boston.com, July 20, 2011, World’s Most Dangerous Countries for Women. 
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continuation of this grave problem of female foeticide in the above-mentioned countries tends to 

expose the loopholes in the criminal justice systems of these countries. 

In India, female foeticide seems to have been driven by many factors. Primarily it is due to poverty 

and the prospect of having to pay a heavy dowry to the future bridegroom of the daughter. While sons 

offer security to their families in old age and can perform the rites for the souls of deceased parents 

and ancestors, daughters are perceived as a social and economic burden6. The most unfortunate aspect 

of the issue is that education and various mass awareness programmes do not seem to have brought 

positive results and the problem continues unabated and is ironically more pronounced among the 

Middle-Income Group, which is educated and capable of bearing the expenses towards various medical 

tests, sonography and eventually the abortion. 

 

HISTORICAL BACKGROUND OF FEMALE FOETICIDE IN INDIAN CONTEXT 

 The crime of female infanticide is an ancient one but the female foeticide is a recently introduced 

crime ever since the technology of determining the sex of an unborn child came up in the form of 

sonography. The crime has vulnerably grown to a new level with the advancements in the sophisticated 

technology. In India family planning was being propagated vigorously since 1970’s as it was widely 

accepted that the root cause of most of the major social and economic issues was in fact its growing 

population. The preference for a male child was predominant in the families, but the common practice 

then was for the woman to conceive till she got a male child. This practice was seen as a threat and the 

potent cause for the growing population. As a solution to this, government hospitals started aborting 

female foetuses rampantly, thus making huge money leading to wide corruption. This would result in 

the couple getting the male child they wanted, and not preferring to have any female children in the 

process. The equipment and procedures at that time were however complicated, and not really risk-

free. However, the pace increased after almost a decade-and-a-half, when by the late-1980s and the 

early 1990s, ultrasound techniques gained popularity in India. The idea caught on and soon spread to 

the hospitals all over India. However soon, some activists opposed this practice, and in 1994 the Indian 

government passed the Preconception and Prenatal Diagnostic Techniques (PCPNDT) Act, making 

sex-selective abortion illegal. However, it was too late and as has been throughout the history, merely 

making it illegal did not finally stop it.  

Now, with the advancement in the recent technologies and development of easier and cheaper 

techniques, female foeticide has spread its wide tentacles throughout India and sex determination tests 

are finally a very common practice during pregnancy, thus abusing the technology which is supposed 

to be used, only if there are chances of the infant contacting any hereditary genetic disease or disability. 

And today, it is no more a secret and one can clearly see where this immoral solution to a wrongly-

identified problem has led us to?7 

 

A GLOBAL PICTURE OF FEMALE FOETICIDE AND TREND IN INDIA 

As far as the developed countries are concerned the ratio is not that erratic as is in India and other 

countries aforementioned. Below is the table8 with the latest information on the sex ratios in the 

developed countries. 

 
6.Female feticide in India, Issues Law Med. 2010 summer; 26(1):13-29, Ahmad N, PubMed.gov. 
7 Dr. Puneet Bedi, Consultant in Obstetrics & Gynaecology in New Delhi, talking to Amir Khan on the latter’s popular 

show Satyameva Jayate (aired on 6 May 2012). 
8 Central Intelligence Agency: The World Fact book, https://www.cia.gov/library/publications/the-world-

factbook/fields/2015.html. 
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                COUNTRIES    TOTAL POPULATION RATIO 

1.       AUSTRALIA 1.01 male(s)/female 

2.       CANADA       0.98 male(s)/female 

3.        FRANCE       0.96 male(s)/female 

4.       GERMANY       0.97 male(s)/female 

5.        ITALY       0.93 male(s)/female 

6.        JAPAN       0.94 male(s)/female 

7.        SOUTH KOREA       1 male(s)/female 

8.        SPAIN       0.98 male(s)/female 

9.        UNITED KINGDOM       0.99 male(s)/female 

10.        UNITED STATES       0.97 male(s)/female 

 

The table leaves an impressive statistic pertaining to sex ratio in the developed countries and suggest 

that though being a pioneer in technologies, the countries do not negatively use it. As mentioned 

earlier, India is one of the worst hit countries by the menace of female foeticide. The erratic and 

abnormal sex ratio since 80’s has further put an ugly face to the problem. The problem has become 

severe and can also be catastrophic if, no proper heed is paid to it.  There are a number of states in 

India, where having a girl child is still seen as abominable. The problem has risen to such an extent 

that a prospective groom has to travel up to 3000 km to find a bride. A table9 has been presented to 

assess the present scenario of the female foeticide in India which shows a picture of the twenty major 

states of India, thus putting forward the real scenario of the female foeticide in entire nation. According 

to the 2011 census, the sex ratio of India as a whole is 943 females/ 1000 males10, which in itself is 

sufficient to assert the grim nature of the problem. 

              STATE                                                           2011 CENSUS 

              SEX RATIO      CHILD SEX RATIO 

1. ANDHRA 

PRADESH 

993 939 

2. ASSAM 958 962 

3. BIHAR 918 935 

4. DAMAN AND DIU 618 904 

5. DADRA AND 

NAGAR HAVELI 

774 926 

6. DELHI 868 871 

 
9 Census 2011: Sex ratio in India; http://www.census2011.co.in/sexratio.php 
10 Census 2011: Sex ratio in India; http://www.census2011.co.in/sexratio.php  
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7. GUJARAT 919 890 

8. HARYANA 879 834 

9. KARNATAKA 973 948 

10. KERELA 1084 964 

11. ODISHA 979 941 

12. PUDUCHERRY 1037 967 

13. RAJASTHAN 928 888 

14. TAMIL NADU 996 943 

15. UTTAR PRADESH 912 902 

16. WEST BENGAL 950 956 
 

 

The child sex ratio (0-6 years) has been the lowest in India since independence at 927 per 1000 males11. 

The process did not take place overnight but years of female foeticide have resulted in such a pathetic 

scenario. The global mortality rate of girl child under 5 years is 46 per 1000 births but India supersedes 

the global limit at 59 per 1000 births12. The child sex ratio has been on a decline since 1901 as can be 

inferred from the table given below. The trend of the decline suggests that the technology of 

sonography which could have been used for the rise and benefit of the nation have been used rampantly 

to the detriment of the female population of the country. Below is the table13 categorically mentioning 

the sex ratios of each year since 1901? 

                          Census year            Sex ratio (females/1000 males) 

1901 972 

1911 964 

1921 955 

1931 950 

1941 945 

1951 946 

1961 941 

1971 930 

1981 934 

1991 927 

 
11 The new Indian Express: Child Sex Ratio at its Lowest Since 1947: Gov., Published: 12th August 2014 06:37 PM 
12 The new Indian Express: Child sex Ratio at its lowest since 1947: Gov., Published: 12th August 2014 06:37 PM 
13 Census of India 2001: Chapter 6; Sex composition of the population, 

http://censusindia.gov.in/Data_Products/Library/Provisional_Population_Total_link/PDF_Links/chapter6.pdf 
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2001 933 

201114 943 

 

As can be observed the trend since 1901 roughly till 1971 has been downward, but the trend has shown 

a bit of improvement since 1981 till date. The reasons for such improvement could be the awareness 

campaigns and proper implementation of law pertaining to the offence. The job is still not over; a lot 

has to be done to bring back the proper trend of sex ratio in the existing society. The problem of female 

foeticide prevailing in India is a tip of an iceberg and befitting steps should be taken corresponding to 

the same to eradicate this social evil. 

 

HISTORICAL BACKGROUND OF FEMALE FOETICIDE IN ISLAMIC CONTEXT 

As stated earlier the crime of female foeticide is one of the latest additions to the crimes being 

committed in India, as it traces back its history with that of the invention of the technique of 

sonography. The technology of sonography is purportedly used to determine the sex of the unborn 

child and thus, disposing it off accordingly if it’s a girl child. The advent of the Prophet Muhammad 

(saw) (circa 570-632 A.D.) marked the rise of Islam during 7th century in the Arabian Peninsula. Thus, 

the crime committed against the girl child was female infanticide rather than female foeticide, due to 

lack of technological advancements. A number of religious scriptures which shall be put forward 

unequivocally declare Islam’s condemnation of such evil practice of female infanticide. In the Holy 

Qur’an, the supreme religious scripture of Muslims, the interpretation of the meaning of what Allah 

says regarding female infanticide is thus provided. 

“When the female (infant), buried alive, is questioned, for what crime she was killed.”15 

“Kill not your children on a plea of want. We provide sustenance for you and for them. Come not near 

shameful deeds, whether open or secret. Take not life which Allah has made sacred.”16 

“Kill not your children for fear of want: We shall provide sustenance for them as well as for you. 

Verily the killing of them is a great sin.”17 

“When news is brought to one of them of (the birth of) a female (child), his face darkness, and he is 

filled with inward grief! With shame does he hide himself from his people, because of the bad news 

he has had! Shall he retain it on (sufferance) the choice they decide on?”18 

The Prophet (saw) of Islam also abstained the followers of the religion from such an abhorrent act, as 

can be deduced from the following Prophetic (saw) traditions. 

The Prophet Muhammad (saw), said:  

"Whoever has three daughters whom he provides shelter for, supports and marries off; Paradise 

becomes absolutely binding for him." It was said, 'What if they are two (daughters)?' The Prophet said, 

"Even if it's two."19 

 
14   Census 2011: Sex ratio in India; http://www.census2011.co.in/sexratio.php 
15 Al Quran: Surah Al-Takvir Chapter 81, Verses 8 and 9 (81: 8-9). 
16 Al Quran: Surah Al-Anam chapter 6, Verse 151 (6:151). 
17 Al Quran: Surah Al-Isra Chapter 17, Verse 31 (17:31). 
18 Al Quran: Surah Al-Nahl (Chapter 16), Verses 58 and 59 (16:58-59) 
19 Ahmad, Bukhari 
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"Whoever supports (i.e. raises) two girls until they reach adolescence (and get married), he will come 

on the Day of Judgment (like this) - him and I," and he interlaced his fingers.20 

“Whoever has three daughters or sisters, or two daughters of two sisters, and lives along with them in 

a good manner, and has patience with them, and fears Allah with regard to them will enter Paradise.”21 

"Whoever has a female (daughter) and doesn't bury her alive nor scorn her nor give preference to his 

male child over her, Allah will admit him to Paradise."22 

As mentioned above the crime of female foeticide is the crime of the 20th century, thus Islam does not 

have any direct injunctions related to the same. The scholars of Islam thus have deduced and declared 

the above act prohibited in Islam from the above scriptures of Islam and other numerous verses of the 

Holy Book and the traditions of the Prophet (saw). Islam not only condemn the act of the female 

foeticide but also contains provisions containing punishment for the same, the same shall be discussed 

in the later part of the article. A number of the opinions of the widely respected scholarly class on 

female foeticide are reproduced below. 

One of the oldest Islamic seminaries ‘Dar ul uloom Firangimahal’ has issued its opinion declaring 

female foeticide a crime equivalent to murder. The fatwa (opinion) further bans abortion which is not 

permitted in Islam and also equates progress of Nation with progress of girls.23 

Ibn Taymiyyah24, one of the greatest contemporary scholars of Islam holds similar view that “It is the 

consensus of all Fuqaha (renowned Muslim scholars) that abortion is prohibited.”25 

Imam al Ghazzali26 holds a stricter opinion regarding the abortion, he regards the disturbing of the 

fertilised egg as crime and it crime worsens if in pregnancy it takes place. The fertilised egg should be 

fully protected and respected.27 

Darul uloom Nadwatul Ulama, Lucknow, opines that even the one getting the sex of the unborn child 

tested shall be a sinner and similarly the one conducting the test shall also be a sinner.28 

Though, Islam talks of infanticide but scholars of the religion have effectively deduced from the 

authentic sources and prohibited female foeticide too. The great step of the scholarly class has proven 

to be a boon for the otherwise ignorant class of people. The improving trend observed earlier in the 

article might be the result of people being aware of the religious as well as the earthly laws related to 

female foeticide. The above excerpt also proves that though advent of Islam dates back to the 7th 

century, the religion in itself is dynamic in nature and is ready to tackle any contemporary issue 

concerning the mankind as a whole. 

 

FEMALE FOETICIDE IN MUSLIM COUNTRIES 

 
20 Muslim, Tirmidi 
21 Reported by Abu Dawud, Al-Tirmidhee and others 
22 Abu Dawood 
23Fatwa issued on 22 April 2011, Deccan Herald (Tuesday 26 January 2016): Female foeticide 'un-Islamic', says fatwa 
24Ibn Taymiyyah (22 January 1263 - 26 September 1328) was a Kurdish or according to some opinions an Arab  Islamic 

scholar, theologian and logician.  
25http://www.radianceweekly.com/184/4646/female-foeticide-a-curse-of-society/2009-12-27/cover-story/story-

detail/islam-and-abortionkilling-of-unborn-babies-through-abortion-is-prohibited-in-islam.html  
26 Abu Hamid al-Ghazālī (450-505 AH/1058-1111 AD) [aka: al-Ghazzali , Algazel ] of Khorasan (a region in Iran) was 

one of the great jurists, theologians and mystics of the 12th Century. 
27 http://www.radianceweekly.com/184/4646/female-foeticide-a-curse-of-society/2009-12-27/cover-story/story-

detail/islam-and-abortionkilling-of-unborn-babies-through-abortion-is-prohibited-in-islam.html 
28 Maulana Masood Hasan Hasni of Darul Iftah (committee which issues opinion) holds such opinion. 
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A list29 of countries has been provided below with a substantial Muslim population with their sex ratios 

to assess the actual scenario pertaining to female foeticide. 

Country Sex ratio 

Afghanistan 1.03 male(s)/female 

Bangladesh 0.95 male(s)/female 

Egypt 1.02 male(s)/female 

Indonesia 1 male(s)/female 

Iran 1.03 male(s)/female 

Iraq 1.02 male(s)/female 

Pakistan 1.06 male(s)/female 

Saudi Arabia 1.19 male(s)/female 

Syria 1.01 male(s)/female 

Turkey 1.01 male(s)/female 

Yemen 1.03 male(s)/female 

 

 As noted earlier, there are higher incidences of female foeticide in the Countries with substantial 

Muslims and this obviously has nothing to do with Islam and its teachings. As discussed in the latter 

section, Islam strictly prohibits the practice of female infanticide, which was prevalent in pre – Islamic 

era along with the female foeticide and considers these as heinous crimes equivalent to the offence of 

murder. 

The question that arises is that why in spite of very strict commandments in Islam on this practice it 

continues at an alarming rate in the aforesaid Muslim populated countries. The answer is very simple. 

The social and cultural factors seem to play a more dominant role than the religious ones. The practice 

is governed in Islamic Countries, like other countries on the factors which are related to the society, 

culture, socialization pattern, traditions, taboos and economy rather than religion. 

If that be so, the rate of female foeticide in Islamic Countries, like Afghanistan and Pakistan and 

developing countries like Congo and India may be related to common factors, such as, economic 

deprivation, abject poverty along with culture and traditions. This is unequivocally proved by the fact 

that rich and advanced countries, whether Islamic or Non- Islamic are not encountering effectively the 

problem related to female foeticide at all. 

    

PUNISHMENTS FOR FEMALE FOETICIDE IN ISLAM 

In Islam, there are broadly three categories under which the crimes can be put for determining the 

punishment it has. The three categories are; 

• Had crimes - Crimes of which the punishment is mentioned in the Holy Scriptures. 

 
29 Central Intelligence Agency: The World Fact book, https://www.cia.gov/library/publications/the-world-

factbook/fields/2015.html. 
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• Tazir crimes - Crimes of which punishment is determined by the Qa’di (Judge of Islamic Court) 

in the light of the Holy Scriptures. 

• Qisas and Diyya crimes – Crimes of which the punishment is either in form of the retribution 

or monetary benefits respectively. 

As discussed above, female foeticide was non-existent before the advent of Islam; though the crime of 

female infanticide was prevalent in the Arabian Peninsula. With the advancement in technologies, 

crimes also evolved and to some extent female infanticide took the shape of much easier and 

technologically driven, female foeticide. The Scholars of Islam unequivocally condemned and 

prohibited the act in the light of the religious scriptures. Prohibition of the act to be effective has to be 

backed by strict sanction so as to prevent people from doing a particular crime. Thus, Islam prohibits 

abortion as a whole but save only in one condition where owing to the foetus, mother’s life is in danger. 

The law regarding the abortion varies from Country to Country among Muslim Countries, but a 

common trend is to treat abortion as legal if done to save mother’s life. In the opinion of the famous 

scholar of Egypt, Yusuf al Qaradawi, Muslim jurists have agreed unanimously that after the foetus is 

completely formed and has been given a soul, abortion is prohibited. It is also a crime, the commission 

of which is prohibited to the Muslim because it constitutes an offense against a complete, living human 

being. Jurists insist that the payment of blood money (Diyya) becomes incumbent if the baby is aborted 

alive and then died, while a fine of lesser amount is to be paid if it is aborted dead30. According to 

Imam Malik (a well-known Muslim scholar), “no abortion at any stage right from conception is 

allowed”. Not only that, but Islamic law prescribes punishment for anyone performing or assisting in 

abortion; Al-Gurrah (blood money) is payable if the baby is aborted dead. (At current rates this would 

be about £1000) Full Diyya (about £20,000) is payable if the baby is aborted alive31. The Holy Qur’an 

and the traditions of the Prophet (saw) are the source of law in many of the Muslim countries, as 

mentioned above, the crime of female foeticide is of 20th century and it has been recently declared 

illegal in most Muslim countries. Thus, in Morocco the women may get varying sentences of 

imprisonment if killing her child. Jordan imposes imprisonment varying from 5 to 10 years in case of 

killing of child, but in Sudan and elsewhere judges might reduce the sentence. Egypt, Syria, Lebanon, 

Yemen and Libya have recently criminalised the abortion except in the cases where mother’s life in 

danger32. In Morocco, Algeria and Saudi Arabia abortion has been criminalised except where the 

mother’s life in danger or to preserve her physical or mental health. Sudan and Iraq have allowed 

abortion in case of rape and incest and in Qatar it has been legalised in case of rape and foetal 

impairment33. 

Thus, as observed from the above excerpt, the punishment in Islam for female foeticide can be deduced 

from the punishments imposed for the said crime in the Muslim countries (especially Saudi Arabia). 

The trend of punishment and sanctions vary from country to country. In many of the countries the 

crime is dealt with imprisonment and in other countries it is dealt with blood money (Diyya) as 

aforementioned. 

 

CONCLUSION 

 
30 Yusuf Al-Qaradawi. "Lawful and the Prohibited in Islam" Islamic Book Service, 1982 
31 Mālik ibn Anas ibn Mālik ibn Abī 'Āmir al-Asbahī (Arabic: 795–711 ;أنس بن مالك CE / 93–179 AH) is known as "Imam 

Malik” 
32 Encyclopedia of Women and Islamic Cultures: Family, Law and Politics 

edited by Suad Joseph, Afsāna Naǧmābādī; Pg no. 404 
33 Encyclopedia of Women and Islamic Cultures: Family, Law and Politics 

edited by Suad Joseph, Afsāna Naǧmābādī; Pg no. 404 
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Female Foeticide is a serious crime of the 20th Century. It offers probably the best example as to how 

and to what extent the scientific technologies have been widely misused in India. Female foeticide 

seems to have been driven by many factors. Primarily it is due to poverty and today the prospect of 

having to pay a heavy dowry to the future bridegroom of the daughter. Unfortunately, education and 

mass awareness programmes have considerably failed in bringing positive results and ironically these 

incidents are more pronounced among the Middle-Income Group. 

Thus, Islam considers female infanticide as well as foeticide to be a heinous crime and recommends 

severe punishments for this but ironically higher incidences of this practice are allegedly reported from 

countries with predominantly Muslim population. A simple analysis of the issue finally reveals that 

these are social, cultural and economic factors, rather than religious ones which are primarily 

responsible for the continuation of this evil practice, particularly, in the developing and poor countries. 

This is unequivocally proved by the fact that rich and advanced countries, whether Islamic or Non- 

Islamic are not effectively encountering the problem related to female foeticide at all. 

The subjects related to the crime of female infanticide, female foeticide or the rights of female child 

are best addressed to by Islam and there are strict punishments prescribed for these crimes. In spite of 

this, the intensity of this crime in the developing countries is more. This is a clear indication that local 

social, cultural, economic and political factors have more dominating effects than the religious factors.   
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A CRITICAL APPRAISAL ON BANKING – TYPES & THE ROLE OF 
CONSUMER PROTECTION WITHIN THE BANKING SECTOR 

- G. Soundarya* 

 

ABSTRACT 

The concept of banking isn’t’ new, it’s been tenaciously developing throughout the decades. 

Generally, a bank is considered to be a financial institution that gives banking and other financial 

services to its customers. In India the term ‘Banks’ and ‘Banking’ are classified into several groups. 

Each group operates with its own benefits and limitations. 

As the technology develops, revolution within the field of banking has also gradually taken place. As 

we all know that the concept of banking has been evolving in India even before Independence. In 

1786, a bank called The General Bank of India was established and it had been considered to be the 

primary ever bank to be found out in India. Scheduled and Non- Scheduled are the 

classification made with reference to banking in India. The Scheduled banks consists public 

sector, private sector banks etc., whereas the Non-Scheduled banks consists development, local 

area banks etc. 

In order to guard the consumer’s interests, the subsequent two acts are enacted by the Indian 

legislation. 

• Federal Reserve Bank of India Act & 

• The Banking Regulation Act 

Apart from this, the RBI had also introduced the Banking Ombudsman scheme to guard the 

consumers. This research paper helps us to know the concept of banking in India. It also 

focuses on the banking types and the motive of consumer protection within the banking sector. 

Finally, to understand the acts and regulations in favor of consumer protection. 

Keywords: Banking, Customers, RBI act 1934, Banking Regulation Act 1949, Banking Ombudsman. 

 

INTRODUCTION 

The concept of banking has been evolving since the primitive stages of human civilization in one 

way or other. So as to satisfy the requirements of our Indian economy, the present banking 

structure serves credits and banking services. Such banking structure possesses multiple layers, 

to feed the needs of various customers and borrowers. It plays an important role in promoting the 

economic development of our country. Further, counting on their economic conditions 

and economic system it differs from place to place. 

Basically, banks are classified on the idea of their volume of operations and area of operations. 

Such classification averts them from being mistreated or misled in their businesses . 

Meanwhile the concept of consumer protection is important when it involves banking sector. The 

necessity and importance of such concept is increasing rapidly within the Indian banking sector. 

In simple words, consumer protection is the exercise of protecting the general public and 

the buyers of products and services from the unfair practices. The duty of the banks isn't only to 

 
* Student, BCA. LL.B.(H), Fourth year, School of Excellence in Law, Chennai 
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form sufficient disclosures on all aspects of their functioning and operations but also educating 

customers on the products offered, operational techniques and finally the risks involved. This 

research paper throws light on various concepts prevailing in India like banking, types of banking 

and eventually the role of consumer protection within the banking sectors. 

Review of Literature 

➢ Abhijit V Banerjee and Shawn Cole’s India policy forum – has clearly stated that 83% of the 

Banking businesses in India are within the hands of the state or nationalized banks. Further it 

stated that, as a result of nationalization the availability of bank branches in rural areas have 

been affected.1 

➢ Ross Cranston and Emilios Avgoulea’s Principles of banking law - broadcasts that banks are 

the important component of the financial system, and it is a part of financial system that 

performs economic functions like savings mobilization and management of liquidity risks.2 

➢ Vilakshan’s Consumer Protection in Indian Banking with Special Reference to Branchless 

Banking – explains that the consumers have brought the rapidly increasing consumer protection 

issues under the scanner of the legal forums.3 

Objectives of the Study 

• To explore the concept of banking in India. 

• To bring out the various types of banks that has been established in India.  

• To balance the amount of awareness of customers in private and public banks. 

• To find the contemporary developments in this subject. 

• To explain various acts, reliefs and legal procedures that are available for consumers. 

• To depict the aftermath of Nationalization of banks. 

• To bring out the contribution of the judiciary in protecting the rights of consumers in banking 

sector. 

• To analyze the role played by Reserve bank of India act and Banking regulation act in terms of 

classification of banks.  

• And finally, to know the measures implemented by the government in terms of consumer 

protection. 

Hypothesis 

• In India, consumers lack knowledge about the legislations available to them. 

• There are gradual changes in the marketing strategies and business environment of banking 

sector.  

• The Customer’s awareness about their consumer rights is seen more in public banks. 

• Finally, the understanding of such consumer rights has no significant effect on consumerism. 

Research Methodology 

This research paper titled "A Critical Appraisal on Banking – Types & The Role of Consumer 

Protection within the Banking Sector” is mainly doctrinal. The doctrinal study is based on secondary 

data gathered from various sources like books, journals, magazines, newspapers and law reports. It 

also includes various information provided by various authors and researchers. These sources interpret 

 
1 Abhijit V Banerjee & Shawn Cole, India policy forum, Volume 1, 2004. 
2 Ross Cranston & Emilios Avgouleas, Principles of banking law, 3rd edition, Oxford University press. 
3 Vilakshan, The XIMB Journal of Management, Mar2012, Vol. 9 Issue 1, 

 p41-56. 
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and analyses primary sources. Finally, the prevailing data is summarized and collated to increase the 

overall effectiveness of research.  

 

INDIAN BANKING – HISTORY 

Banking in India forms the bottom for the economic development of the country. Major 

changes within the banking industry and management are seen over the years with the 

advancement in technology, considering the requirements of individuals. When it comes to 

history, the Indian banking can be split into three phases.  

Pre – Independence Period 

The bank of Hindustan which was considered to be the primary bank in India, was found out in 

1770. During this era nearly 600 banks registered, out of which only few survived. The 

General bank of India and Oudh Commercial banks were the few banks which were established 

in India over this period. During British period, three presidential banks named Bank of Bengal, 

Bank of Madras and Bank of Bombay was established. These presidential banks were merged into 

one single bank named Imperial bank of India. As a result of nationalization, this bank was 

named as State bank of India and it's now considered to be greatest public sector bank ever in 

India. 

Post – Independence Period 

As the rural area people were still counting on money lenders for satisfying their financial aids, 

permitting all the main banks to lead privately was concerned by the government. To put an end 

to this problem, they planned to nationalize banks under the Banking Regulation Act. With an aim 

to unravel this problem, the government decided to nationalize the banks under the Banking Regulation 

Act, 1949. Along with the Reserve Bank of India, 14 banks were nationalized. Few of them were: 

➢ Allahabad Bank                

➢ Bank of India                           

➢ Bank of Baroda 

➢ Bank of Maharashtra          

➢ Central Bank of India 

 Again, six banks were nationalized in the year 1980. Aside from these banks there have been 7 

subsidiaries of SBI, out of which 5 merged with the SBI in 2017. This era led to major evolution and 

developments within the field of banking sector.  

Liberalisation Period 

This current phase plays an important role within the development of the banking sector. In order to 

make all the nationalized banks attain stability and profit, the government set up a committee to run 

the various reforms in this banking industry. The major development made during this era was the 

establishment of private sector banks. These banks got license from the RBI to institute themselves in 

India. Few among them are HDFC bank, ICICI bank and Axis bank.  In addition to it, few other 

developments were also made like permitting all the foreign banks to start out joint ventures with the 

Indian banks, allowing these banks to set up their branches in India and finally moving the banking 

sector online. Hence this banking history shows us, consistent with the requirements of the people, 

development was made in this field. 
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In Rustom Cavasjee Cooper v. UOI (Nationalization case) – It was held that the provisions of Banking 

Companies Act, 1969 related to the award of compensation to the banks upon being nationalized had 

not been followed, and thus, the act was liable to struck down. This case made an immense change in 

the field of regulation of the banking sector. 4 

 

CLASSIFICATION OF INDIAN BANKS 

In India when it involves banking, all the banks fall into two categories. One is the Scheduled banks 

and therefore the other one is the Non–scheduled banks. Banks which are listed within the 2nd schedule 

of the RBI act constitutes Scheduled banks. Nationalized banks, State bank of India and its 7 subsidiary 

banks, foreign banks and regional rural banks are few of those banks mentioned within the schedule. 

These banks are eligible for RBI loans and are counted under scheduled banks as long as their paid-up 

capital and banks collected fund isn’t but 5 lakhs. In case of Non – scheduled banks, banks with reserve 

capital less than 5 lakhs and those which are not listed in the schedule fall into this category. 

Scheduled Banks 

i. Co – Operative Banks 

Banks which are registered under the Cooperative Societies Act, 1912 and ran by the elected members 

of the managing committee denotes Co-operative banks. These banks are employed in both rural as 

well as the urban areas. The main object of this bank is to provide concessional loans. In addition to 

it, the agricultural sector is given a quick loan in these sorts of banks. 

In Pandurang Gandpati Choogle Vs. Vishwasrao Patil Murgud Sahakari Bank Limited - It was held 

that the cooperative banks involved in the activities related to banking are covered within the meaning 

of ‘Banking Company’ defined under Section 5(c) read with Section 56(a) of the Banking Regulation 

Act, 1949.5 

ii. Regional Rural Banks 

In this sort of bank, basic financial services are provided to the agricultural sector and the rural people. 

In 1975, a rural bank named Prathama bank was established in India. It had been considered to be the 

first ever RRB bank in India. These banks are usually owned by 15% of State government, 50% of 

Central government and 35% of the sponsors bank like Syndicate bank. These banks are registered 

under the Regional Rural Banks Act, 1976 with the motive to eliminate money lenders. 

iii. Commercial Banks 

These are profit making banks controlled and managed under the Banking Regulation Act, 1949. These 

banks serve all the sectors starting from rural to urban, and grants loan to both the public as well as the 

government. These banks are categorized into four types.  

▪ Public Sector Banks – These banks are otherwise called as nationalized banks. Here the 

majority of the stakes are held by the government or the central bank which is the RBI. SBI is 

considered to be the largest public sector bank in India. Allahabad bank, SBI, Andhra bank and 

Indian bank are some of the banks falling under this category. 

▪ Private Sector Banks – Here the majority of the stakes are held by private shareholders. These 

banks are governed by Reserve bank of India. Yes bank, Axis bank, HDFC banks and ICICI 

banks are some of the Private sector banks in India. 

 
4 1970 AIR 564 
5 (2020) 09 SC 
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▪ Foreign Banks – Banks having its branches in foreign countries fall into this category. These 

banks are controlled by the origin country as well as the country where they have established 

their branches. They are deemed to follow the rules and regulations of both the country. 

Including HSBC and CITI bank there are more than 40 foreign banks in India.  

 

iv. Payments Bank 

This concept of banking has been introduced lately. In this bank an amount of Rs 1 lakh is admissible 

per customer. Banking through ATM and debit cards are also provided by this bank. Jio and Airtel 

payments banks are few of the Payments bank in India. 

v. Central Bank 

 This bank was established with the motive to regulate all the other bank institutions in that particular 

nation. In India, RBI is considered to be the central bank. The reason for establishing this bank is to 

issue currencies, regulate the financial system and to implement monetary policies. 

 

ROLE OF COSUMER PROTECTION IN BANKING SECTOR 

In order to provide a transparent banking system in our country, RBI has got to establish an effective 

power over all the banks in our country. Such transparent system is attained, as long as all the banks 

cooperate and organize with RBI through banking ombudsman and consumer protection departments. 

When it involves consumer protection, one among the functions of the RBI is to construct an effective 

confidence among the consumers, by securing safety within the banking system. Generally, consumers 

are people who utilize goods and services produced by the manufactures. In order to prevent the 

customers from the act of fraud and unfair practices, consumer protection act was brought in India. 

This act was established in 1986, after a huge revolution in the consumer protection sector. Under the 

scope of this act, banking is one of the services mentioned. It is well known that till today there were 

many changes made in the banking sector. As the technology develops, the working system of the 

bank is also changing. Failure in rendering proper services or any faults within the banking services is 

additionally covered under this act. Basically, this act protects the rights of the consumers. Right to 

consumer education, right to be heard and right to choose are few rights provided to the consumers 

under the Consumer Protection Act, 1986 

Role of Banks 

When it comes to consumer, banks need to disclose their functions and educate them on the operational 

techniques, products involved and the risks involved. The penalties, fee and service charges in banking 

must be transparent. It is the duty of the banker to spread awareness about the banking ombudsman in 

rural and semi-urban areas, monitor the implementation of the charter of customer rights. Only by 

doing so, a safe environment for the customers can be made. In order to address the grievances of the 

consumers, RBI established Consumer Education and Protection Department in India. This department 

deals with unfair treatment of the consumers. One of the main aims of Consumer protection act is to 

implement banking ombudsman scheme. This scheme works on 27 different grounds related to 

banking sectors. The term ‘banking ombudsman’ refers to a person appointed by the RBI to address 

the disputes regarding the imperfection in the services rendered by the bank. The procedure for filing 

a complaint is not that difficult. It can either be sent through mail or written on a plain paper.  

Manner of handling the banking disputes under the Consumer Protection Act 

When a dispute arises between a customer and a bank, consumer protection act comes into action. The 

customer can approach the district forum by lodging a complaint as long as his disputed matter values 
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less than 2 million. If the value is between 2 – 10 million rupees, the consumer can approach the State 

commission. Just in case the value exceeds 10 million, the customer can approach the national 

commission. The consumers are also entitled to appeal to the Supreme court. RBI also appoints a 

quasi- judicial body named banking ombudsman to deal with deficiency within the services rendered 

by the bank. Under the banking ombudsman scheme, complaint must be made within 1 year from the 

cause of action.  

In the case of Unit Trust of India v Ms. Kavita Gupta, the National commission held that often, 

consumers attempt to capitalize on the situation by putting forth hypothetical situations that had there 

been no deficiency in service and that they could have profited by a rise in the market.6 

In UCO Bank vs. Surendra Kumar Bara, the consumer opened an account under Laghu Bachat Yojana 

scheme. The deposits were collected at regular intervals by the bank agent and makes note of his entries 

in the passbook issued by the bank. It was found that the agent had misappropriated the money. The 

Orissa state commission pointed the bank to refund the misappropriated money plus the interest, cost 

of litigation and compensate the consumer for the mental agony he had undergone.7 

In Jila Sahakari Kendriya Bank vs. Sarda Ram Nayak, the bank did not adjust the loan repaid in its 

books nor issue proper receipt to the complainant, the award of compensation by the District Forum 

for deficiency in service was confirmed by the Chhattisgarh State Commission.8 

Contemporary developments 

Article 21 (Right to Privacy) of the Indian Constitution plays a significant role in the development of 

the consumer protection laws in India. In District Registrar and the Collector v. Canara Bank, 

demanding information about bank accounts without statutory backings violates Right to Privacy, was 

upheld by the Kerala High court. This has created a positive hope amongst the banking customers 

about banks which are now duly responsible in maintaining the privacy of its customers and uphold 

the validity of Right privacy enshrined in the Indian Constitution.9 

 

CONCLUSION 

It is essential that people must remember of their rights and fight for them without hesitating. 

Meanwhile, they ought to even be conscious of the law in order that they are not wasting time 

and money filing a complaint during a forum which doesn’t have the required territorial 

jurisdiction. In this paper we discussed in detail about the evolution of banking in India. We also saw 

the various sort of banks that has been established in India till date. This paper also depicted the role 

of consumer protection act in the banking sector Finally, people need to be educated about the 

procedures for filing complaints, especially the grounds of complaints under the various ombudsmen 

schemes.    

“A right delayed is a right denied “ 

- Martin Luther King, Jr. 

 

 
6 1997 (1) CPR 70. 
7 2004 (3) CPJ 472 
8 2004 (2) CPJ 534 
9 AIR 2005 SC 186 
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LEX LOCI AND JUS GENTIUM: COMPLEMENTARY APPROACH IN 
PROTECTING HUMAN RIGHTS 

- Md. Rameezur Rahman* 

 

ABSTRACT 

This paper seeks to highlight the necessity of a harmonization between municipal law and the 

international law while addressing the issues of human rights. An attempt has been made to compare 

the Universal Declaration of Human Rights with the Constitution of India. The paper further 

explores the other basic international instruments in which the position of India has been discussed. 

While analyzing different tenets of international law, a reference is made to the judicial approach in 

harmonizing the international law and the municipal law, including the interpretation of the human 

rights instruments by the Indian courts. An attempt has been made through the analysis of case laws, 

to put forth a view that the international instruments are not only essential tools in interpreting 

municipal law but have become an important source of law which has a definite bearing on 

municipal law itself. 

Keywords: Constitution, Convention, Directive Principles, Fundamental Rights, Human Rights, 

International Law, Municipal Law. 

 

INTRODUCTION 

India is a country that took the lead long years ago to embrace human rights both in the United 

Nations Charter and in its own Constitution. Indians are justifiably proud of their social and 

philosophical tradition of humanism and universalism based on non-violence, tolerance, pluralism, 

co-existence, and the individual pursuit of truth. These values are rooted in its civilization. Our 

country has demonstrated its commitment towards democracy and the development of human rights.  

The Hon’ble Supreme Court of India has also recognised the interpretive values of the Universal 

Declaration of Human Rights (hereinafter UDHR).1 The UDHR does not define the term ‘human 

rights’. The preamble of the UDHR reflects the term ‘human rights’ as “equal and inalienable rights 

of all members of the human family.”2 According to Section 2 (1) (d) of the Protection of Human 

Rights Act, 1993, the term ‘human rights’ means, “the rights relating to life, liberty, equality and 

dignity of the individual guaranteed by the Constitution or embodied in the International Covenants 

and enforceable by courts in India.” 

The framers of the Indian Constitution were influenced by the concept of human rights and 

guaranteed most of the human rights contained in the UDHR. The UDHR contained civil and 

political as well as economic, social and cultural rights. While civil and political rights are 

incorporated in Part III of the Indian Constitution and economic, social and cultural rights have been 

incorporated in the Part IV of the Indian Constitution.  

The following chart indicates those rights of the UDHR which have been incorporated in the Indian 

Constitution: 

 
* Research Scholar, School of Law and Governance, Central University of South Bihar, Gaya. 
1Kishore Chand v. State of H.P (1991) 1 SCJ 68, 76. 
2The Universal Declaration of Human Rights, 1948, available at: https://www.un.org/en/universal-declaration-human-

rights/ (last visited on August 16, 2020). 
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• Civil and Political Rights 

Serial 

No. 

Rights UDHR Indian Constitution 

1.  Right to Life, Liberty, and Security 

of Person  

Article 3 Article 21 

2.  Prohibition of Slavery, Slavery 

Trade etc. 

Article 4 Article 23 

3.  Equality Before Law and Non-

Discrimination 

Article 7 Article 14 and 15 

4.  Right to Effective Remedy Article 8 Article 32 

5.  Right Against Arbitrary Arrest, 

Detention etc 

Article 9 Article 22 

6.  Right Against Ex-Post Facto Law Article 11(2) Article 20 (1) 

7.  Right to Freedom of Movement Article 13 (1) Article 19 (1) (d) 

8.  Right to Freedom of Thought, 

Conscience and Religion  

Article 18 Article 25 (1) 

9.  Right to Freedom of Opinion and 

Expression 

Article 19 Article 19 (1) (a) 

10.  Right to Freedom of Peaceful 

Assembly and Association 

Article 20(1) Article 19 (1) (b) 

11.  Right to Access to Public Service Article 21 (2) Article 16 (1) 

12.  Right to Social Security Article 22 Article 29 (1) 

13.  Right to Form and join Trade Union Article 23 (4) Article 19 (1) (c) 

 

• Economic, Social and Cultural Rights 

Serial 

No. 

Rights UDHR Indian Constitution 

1.  Right to Work, to Free of Choice of 

Employment, to Just and Favourable 

Condition of Work and Protection 

Article 23 (1) Article 41 
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Against Unemployment 

2.  Right to Equal Pay for Equal Work Article 23 (2) Article 39 (d) 

3.  Right to Just and Favourable 

Remuneration 

Article 23 (3) Article 43 

4.  Right to Rest and Leisure Article 24 Article 43 

5.  Right to Standard of Living for his and 

his Family 

Article 25 (1) Article 39 (a) & Article 

47 

6.  Right to Free Education in Elementary 

and Fundamental Stages 

Article 26 (1) Article 45 

7.  Right to a Proper Social Order Article 28 Article 38 

 

The above comparison shows that rights guaranteed in the UDHR have been incorporated in the 

Indian Constitution. However, there are some other rights also which are contained in the UDHR but 

have not been expressly mentioned in the Indian Constitution, such as right not to be subjected to 

torture, or to cruel, inhuman treatment or punishment, right to privacy and many more. The Supreme 

Court has considered these rights guaranteed under the UDHR and has also interpreted and 

incorporated these rights within the scope of Part III of the Indian Constitution. Hence, these rights 

are either included under the existing fundamental rights or have been held to emanate from the 

existing rights by the ‘theory of emanation’.3 

The courts must sustain the relevance of the constitution in changing social, economic and political 

scenarios. In the words of Hon’ble Justice Benjamin Cardozo, “a court must give to the words of a 

constitution a continuity of life and expression.”4 The Apex Court, besides deciding the law that 

binds all courts subordinate to it5, also must make ‘vocal and audible’, the ideals that otherwise 

might remain silent.6 The original intentions of the founding fathers do not bind a constitutional court 

and the courts are free to interpret the constitution in terms of what the framers would have intended 

under the circumstances that existed at the time of such interpretation. In the absence of such 

interpretation, a constitution would become stultified and devoid of the inner strength necessary to 

survive and provide normative order for the changing times.  

The scope of judicial creativity expands when a constitution contains fundamental rights. It is one 

thing to consider whether the legislature has acted within their power and another is to consider 

whether the acts performed by them, although within their plenary powers, are violative of any of the 

basic rights of the people. Therefore, judges who interpret fundamental rights must expound upon the 

philosophy and ideology that underlies the bill of rights. 

 
3 The theory of emanation was propounded by the Hon’ble Supreme Court of India in the case of Maneka Gandhi v.   

Union of India, AIR 1978 SC 597. The theory of emanation basically means that those rights which have not  specifically 

mentioned in Part III of the Constitution, it may still be regarded as a fundamental right if it can be regarded as an 

integral part of a named fundamental right.   
4 Benjamin N. Cardozo, The Nature Of The Judicial Process 92-94 (Yale University Press, 1927). 
5The Constitution of India, art. 141 - Law declared by Supreme Court to be binding on all courts – The law declared by 

the Supreme Court shall be binding on all courts within the territory of India. 
6Supra note 4. 

http://www.lexhumanitariae.co.in/


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in  

Volume I Issue IV | October 2020                                                                                      ISSN: 2582-5216 

 

Page | 107  

  
  

 

UNIVERSAL DECLARATION OF HUMAN RIGHTS AND OTHER BASIC 

INTERNATIONAL INSTRUMENTS 

The international human rights movement got a shot in the arm when the United Nations General 

Assembly adopted the UDHR on December 10, 1948.7 The UDHR expresses the common 

understanding of the people of the world concerning the inalienable and inviolable rights of all 

members of the human family and constitutes the obligation for the members of the international 

community. UDHR is only a declaration rather than a legally binding treaty; however, the substantial 

part of UDHR now enjoys the status of binding rules of customary international law. 

Nine core legally binding international human rights treaties have been promulgated under the 

auspices of the United Nations since the adoption of UDHR. The ratification of these treaties by a 

majority of states has given concrete expression to their universality. The Indian positions8 in this 

regard are as follows:   

1. The International Convention on Elimination of All Forms of Racial Discrimination (ICERD) 

- India ratified the ICERD on December 3, 1968. 

2. The International Covenant on Civil and Political Rights (ICCPR) - India ratified the ICCPR 

on April 10, 1979. 

3. The International Covenant on Economic, Social and Cultural Rights (ICESCR) - India 

ratified the ICESCR on April 10, 1979. 

4. The Convention on Elimination of all form of Discrimination against Women (CEDAW) - 

India ratified the CEDAW on July 09, 1993 with certain reservations. 

5. The Convention against Torture and other Cruel, Inhuman or Degrading Treatment or 

Punishment (CAT) - India signed the CAT on October 14, 1997 but not ratified till date. 

6. The Convention on the Rights of the Child (CRC) – India ratified CRC to this convention on 

December 11, 1992. 

7. The Convention on the Rights of Persons with Disabilities (CRPD) - India ratified this on 

October 01, 2007. 

8. The International Convention for the Protection of all Persons from Enforced Disappearance 

(ICPAPED) - India signed this convention on February 06, 2007 but not ratified till date. 

9. International Convention on Protection of the Rights of All Migrant Workers and Members of Their 

Families (ICRMW) - This convention has not been signed by India till date. 

 

INTERNATIONAL LAW AS AN AID OF INTERPRETATION 

International instruments are not just used as a ‘source of interpretation’, in respect of the individuals 

which seek to implement their fundamental rights. Under Indian law, international instruments are 

also used as a ‘source of inspiration’ to give meaning to various fundamental rights. The first of such 

 
7Supra note 2. 
8A Handbook on International Human Rights Conventions, National Human Rights Commission, India, available at: 

https://nhrc.nic.in/sites/default/files/A_Handbook_on_International_HR_Conventions.pdf (last visited on August 19, 

2020). 
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uses consists of interpreting fundamental rights in the light of international instruments. The second 

use is similar to that of the first in that it entails using human rights in the fundamental rights chapter 

of the Indian constitution. 

Hence, the correct interpretation of international law by municipal courts as a tool of interpretation 

would warrant Article 2539 being read in conjunction with the Directive principles.  

Article 5110 is designed to serve the courts to interpret international agreements. It articulates the 

approach of India towards international law, however, it occurs in Part IV of the Indian Constitution, 

and it is often dismissed as hortatory, although this misconception has been dispelled with. 

In Kesavananda Bharati v. State of Kerala11, Hon’ble Sikri, C.J., while referring to the provisions of 

the United Nations Charter on human rights, observed that, “in view of Article 51 of the directive 

principles, this Court must interpret the language of the Constitution, if not intractable, which is after 

all a municipal law, in the light of the United Nations Charter and the solemn declaration subscribed 

to by India.” The doors were therefore thrown wide open for international law to play a part in the 

development of human rights and personal liberties in this country. 

By virtue of Article 51 and 372 of the Indian Constitution, the international laws are applied in India. 

Article 51 deals with the Directive Principle of State Policy which mandates the state shall 

endeavour to, inter alia, “foster respect the international law and treaty obligations in the dealings of 

organised people with one another.” 12 Article 372 suggests that, “all laws in force in the territory of 

India, before the commencement of the Constitution, shall continue to be in force”13, thus, the 

international laws or practices which were prevalent in India before the commencement of the 

Constitution remained a part of the Indian laws. In Ajay Hasia v. Khalid Mujib14, the Hon’ble 

Supreme Court affirmed that, “the municipal courts of India must take note of the international 

human rights.” 

The Indian courts while evolving the principles of interpreting the international law, must take into 

account that, it is the parliament who is vested with the powers to enter into the international treaties, 

agreements and conventions and to implement it.15  

 

HARMONIOUS INTERPRETATION OF INTERNATIONAL LAW AND MUNICIPAL 

LAW 

Approach of the Court 

The approach of the courts in making harmonization between international law and municipal law 

has utmost importance. It was Lord Denning who stated that, “it is the duty of courts to construe 

 
9 The Constitution of India, art. 253 - Legislation for giving effect to international agreements – Notwithstanding 

anything in the foregoing provisions of this Chapter, Parliament has power to make any law for the whole or any part of 

the territory of India for implementing any treaty, agreement or convention with any other country or countries or any 

decision made at any international conference, association or other body.  
10 The Constitution of India, art. 51 - Promotion of international peace and security - The State shall endeavour to - (a) 

promote international peace and security; (b) maintain just and honourable relations between nations; (c) foster respect 

for international law and treaty obligations in the dealings of organised people with one another; and (d) encourage 

settlement of international disputes by arbitration. 
11 AIR 1973 SC 1461. 
12 Supra note 10. 
13 The Constitution of India, art. 372. 
14 AIR 1981 SC 487. 
15 Supra note 9. 
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legislation so as to be in conformity with international law and not conflict with it.” The Hon’ble 

Calcutta High Court has supported this proposition in Shri Krishna Sharma v. State of Bengal.16 

In ADM, Jabalpur v. Shivkant Shukla17, Hon’ble Khanna, J., in his minority judgement, held that, 

“while dealing with the provision of the Constitution, the court should adopt such a construction as 

would, if possible not bring it in conflict with the provisions of international law.” 

In Kubic Dariusz v. Union of India18, the Hon’ble Supreme Court held that, “it is generally a well-

recognized principle in the national legal system that in event of doubt the national rule is to be 

interpreted in accordance with the state’s international obligations. There is a need for harmonization 

whenever possible bearing in mind the spirit of the covenants.” One problem over here is with the 

later part as there may be many commonalities between rights guaranteed by these international 

instruments and the Indian constitution, yet it is inappropriate to generalize that the fundamental 

rights under the constitution correspond to the international instruments as at time it may make 

serious inroads into the sovereignty of a country. 

In Mackinnon Mackenzie v. Audrey D’ Costa19, the Hon’ble Supreme Court considered the fact that, 

“India was a party to the International Convention concerning Equal Remuneration for Men and 

Women for work of Equal Value, and adopted a principle therein to construe a law enacted by the 

Parliament, namely, the Equal Protection Act, 1976 to grant relief to the petitioner by holding that 

the action of the employer to be unconstitutional violation of the principle of equal pay for equal 

work.” 

Therefore, the courts should be inclined towards a harmonious interpretation of international 

conventional law (treaties, conventions etc.) with municipal law. But an important question arises 

here that international conventions do not operate in isolation and hence, if it is to operate through 

domestic law, then there are chances of conflicts between the same at times. An answer to this 

question has been provided by the Hon’ble Supreme Court that, “when there is a clear conflict 

between the law of India and a treaty, it is the national law that will prevail.”20 

It is submitted that from a reading of these abovementioned cases, there is a presumption in favour of 

harmony between national legislation and international treaty provisions. However, in case of 

ambiguity the court will look at the treaty, if necessary all of it. It will do so even if the legislation 

does not mention the treaty. 

Bangalore Principles of Judicial Conduct, 1988 

The Bangalore Principles of Judicial Conduct, 198821 commonly known as ‘Bangalore Principles’ 

was the first ever judicial colloquium on the domestic application of international human rights 

standard. It provides the basic guidelines by which a decision should be made respecting the 

international law as well the national law on the subject. The basic guidelines22 have been 

summarised in the following points: 

 
16 AIR 1954 Cal 591. 
17AIR 1976 SC 1207. 
18AIR 1990 SC 605. 
19AIR 1987 SC 1281. 

    20Gramophone Company of India Limited v. Birendra Bahadur Pandey, AIR 1984 SC 667. Also see Kuldip Nayar v. 

Union of India, AIR 2006 SC 3127. 
21 Judicial Colloquium on The Domestic Application of International Human Rights Norms Bangalore, India 

24-26 February 1988, 57 Nordic J. Int'l L. 47 1988; Also see Christof Heyns (ed.), Human Rights Law in Africa 384 

(Kluwer Law International, The Hague, 2002). 
22 Ibid. 
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1. Human rights are intrinsic in all humankind by birth. 

2. Human rights instruments provide guidance in issues pertaining to the human rights. 

3. There is remarkable body of jurisprudence with regard to the interpretation of human rights and 

their application both at national and international level. 

4. Human rights in common law countries, international instruments are not directly enforceable in 

municipal courts unless expressly provided by their domestic laws. However, municipal courts have 

developed the tendency to regard the international instruments where there is any inconsistency in 

common law, statutory law or the constitutional law. 

5. This notion is widely acceptable as it respects the universality of the human rights. 

6. It is desirable for the national courts to recognise and apply the international human rights 

instruments, and this process fully considers the local laws i.e. the local laws and given equal 

preference.  

7. It is proper for the municipal courts to have respect to the international law for the purpose of 

removing any inconsistency in the municipal law. 

8. However, in case of ambiguity in international laws the local courts are obliged to give effect to 

the national law.  

9. Owing to traditional legal trainings the judges and lawyers are not well versed of the latest 

developments of the human rights norms, hence the lawyers and judges are required to be properly 

trained and educated for the development in this field. 

10. This view is uttered to the fact that the lawyers and judges are specially assigned to administer 

justice in nurturing the respect for human rights. 

 

PURPOSIVE INTERPRETATION AND ABSORPTION OF HUMAN RIGHTS 

COVENANTS BY THE COURTS 

The creative interpretation of constitution has lent itself to judges making the fine distinctions to 

further purposive interpretation. Hon’ble V.R. Krishna Iyer, J., in Xavier v. Canara Bank Ltd.23, was 

influenced by Article 1124 of the International Covenant on Civil and Political Rights, 1966 in 

interpreting the Section 5125 of the Civil Procedure Code, 1908 to minimize imprisonment for non-

payment of civil debts. But at the same time, he also emphasized that, “international treaties cannot 

override the law of the land to do away with such imprisonment altogether.” International resolutions 

and covenants mirror the conscience of mankind and inseminate, within the member states 

progressive legislation, but till that last step of actual enactment of law takes place, the citizen of 

sovereign states have only inchoate rights in the domestic courts under these international covenants. 

According to these decisions, treaties entered into by the Union of India do not ‘suo motu’ become 

enforceable at the hands of our courts and they do not become part of our domestic law. This was so 

held by the Supreme Court in Jolly George Verghese v. Bank of Cochin26, wherein Hon’ble Justice 

 
23(1969) KLT 927, 931, 933. 
24International Covenant on Civil and Political Rights, 1966, art. 11 - No one shall be imprisoned merely on the ground 

of inability to fulfill a contractual obligation. 
25The Code of Civil Procedure, 1908 (Act 5 of 1908), s. 51 – Powers of court to enforce execution.  
26AIR 1980 SC 470. 
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V.R. Krishna Iyer, speaking for the court held that, “India is now a signatory to this covenant and 

Art. 51(c) of the Constitution obligates the states to foster respect for international law and treaty 

obligations in the dealings of organized peoples with one another. Even so, until the municipal law is 

changed to accommodate the government what binds the court is the former, not the latter.”  

Hence, cleverly and purposively to give effect to human rights in India, the judges by giving a wide 

interpretation to Article 2127 of the Indian Constitution interpreted the treaty provisions of the ICCPR 

and UDHR without even admitting it and thus by a judicial decision, international standards were 

taken and applied at the domestic level. Hon’ble Krishna Iyer, J., in Jolly George Verghese case28 

further observed that, “the Indian Judiciary took to international standards as points of reference. 

This is a way of absorption and so far as the Indian judiciary is concerned, developments of human 

rights principles are reflected in the judicial decisions from then onwards.” 

In Gramophone Company of India Ltd. v. Birendra Bahadur Pandey29, a case concerning the issue 

whether goods transiting through Calcutta to Nepal came under the Indian intellectual property 

regime, the Supreme Court reiterated the supremacy of municipal law within the Indian legal system 

but found substance in support of giving copyright protection to transiting goods from the Copyright 

Convention; and the Convention on Transit Trade of Land Locked States. Thus, while international 

conventions and international law, in general may be used for the purpose of statutory interpretation 

they are not necessarily credited without overriding influence. 

In Sheela Barse v. Secretary, Children’s Aid Society30, while issuing directions to the State of 

Maharashtra, the Supreme Court held that, “the conventions which had been ratified by India, and 

elucidate norms for the protection of children, cast an obligation on the state to implement their 

principles.” Thus, the court in a break from its earlier judgments came to the conclusion that treaties, 

even if unincorporated into national law, have binding effect. 

In C.E.S.C Ltd. v. Subhash Chandra Bose31, the minority judgement observed that “in the light of 

Articles 22 to 25 of the UDHR and the ICESCR read with the principle of socio-economic justice 

assured in our Constitution, right to health is a fundamental human right to workmen.”  

From the above-mentioned judgments, the Apex Court has thus forced new tools and methods to 

enlarge the range and meaning of the fundamental rights, which has resulted in the burgeoning 

human rights jurisprudence. In fact, the Apex Court has declared it to be its task. 

 

THE DEPARTURE FROM THE TRADITIONAL STAND 

While in the past, international law was used only as a tool of interpretation or at the most, a source 

of inspiration. However, recent judgments of the Hon’ble Supreme Court indicate a new trend of the 

use of international law as a source of law by itself. 

In D.K. Basu v. State of West Bengal32, it was noted that the Government of India had acceded to and 

ratified the International Covenant on Civil and Political Rights, 1966. Article 9(5) of the ICCPR 

 
27 The Constitution of India, 1950, art. 21 – Protection of life and personal liberty – No person shall be deprived of his 

life or personal liberty except according to procedure established by law.  
28 Supra note 26. 
29 AIR 1984 SC 667. 
30 AIR 1987 SC 656. 
31 (1992) 1 SCC 441. 
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declares that “anyone who has been the victim of unlawful arrest or detention shall have enforceable 

right to compensation”. The Government had, however, made a reservation to this clause while 

ratifying the ICCPR saying that Indian law does not recognize any such right. The Hon’ble Supreme 

Court however opined that, “reservation, however, has now lost its relevance in view of the law laid 

down by this Court in a number of cases awarding compensation for the infringement of the 

fundamental right of a citizen. There is indeed no express provision in the Constitution of India for 

grant of compensation for violation of a fundamental right to life; nonetheless, this Court has 

judicially evolved a right to compensation in cases of established unconstitutional deprivation of 

personal liberty or life.” This decision indicates not only a recognition of an International Covenants 

ratified by India but also a readiness to ignore the reservations appended by our country while 

ratifying the Convention, in the light of the law developed by the Supreme Court. 

In Peoples Union for Civil Liberties v. Union of India33, the court has taken into account the issue as 

to what degree the international instruments have been enforced through the local courts. The 

Australian High Court in Minister for Immigration and Ethnic Affairs v. Teoh34, observed that, “the 

main criticism against reading such conventions and covenants into national laws is one pointed out 

by Mason, C.J. himself, specifically the ratification of these conventions and covenants is done, in 

most of the countries by the executive acting alone and that the prerogative of making the law is that 

of parliament alone unless parliament legislates, no law can come into existence.”  

After ratification of the ICCPR, India had made specific reservation in respect of the compensation 

for the victims of illegal detention and unlawful arrests. However, this reservation has less 

importance considering the decision of Nilabati Behera v. State of Orissa.35  

In S.R. Bommai v. Union of India36, “every action of parliament cannot be equated with legislation. 

Legislation is no doubt the main function of parliament but it also performs many other functions all 

of which do not amount to legislation. In our opinion, this aspect requires deeper scrutiny than has 

been possible in this case. For the present, it would suffice to state that the provisions of the 

covenant, which elucidate and go to effectuate the fundamental rights guaranteed by our 

Constitution, can certainly be relied upon by courts as facets of those fundamental rights and hence, 

enforceable as such.” 

A virtual judicial incorporation of treaty law can be perceived by the Supreme Court decisions in 

Vishaka v. State of Rajasthan37, wherein the court held that “the international conventions and norms 

were to be read into fundamental rights in the absence of enacted domestic law occupying the field.” 

In Githa Hariharan v. Reserve Bank of India38, wherein the Supreme Court held that, “CEDAW 

directs all the states to take appropriate steps to prevent the discrimination against women. India 

signed and ratified the CEDAW convention on 9th July 1993. Section 6 of the Hindu Minority and 

Guardianship Act, 1956 gives effect to the principles contained in these instruments and the domestic 

courts are under an obligation to give due regard to international conventions.” 

The Hon’ble Supreme Court has been relying on the treaties and conventions, for instance, those 

pertaining to human rights and environment, which elucidate and effectuate the fundamental rights in 

particular, Article 21 of the Constitution. Many of these conventions and treaties have been 

 
32 AIR 1997 SC 610. 
33 (1997) 3 SCC 433. 
34 (1995) 183 CLR 273. 
35 AIR 1993 SC 1960. 
36 AIR 1994 SC 1918. 
37 AIR 1997 SC 3011 
38 AIR 1999 SC 1149. 
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incorporated as part of Article 21 of the Constitution. As far as the environmental principles forming 

part of various declarations and conventions are concerned, they are accepted as part of the 

customary international law and thus incorporated in the domestic law and followed by the courts in 

the absence of anything contrary in the municipal laws.  

 

CONCLUSION 

The above discussion reveals that the international laws are widely accepted by the Indian courts 

while interpreting human rights. India has signed and ratified various international treaties and 

conventions on human rights. The UDHR has been proved to be the most important guide for 

discerning and appreciating human rights and necessity for its adherence has been confirmed by the 

Hon’ble Supreme Court of India. It is also apparent that Constitution of India has also been inspired 

by various provisions of the UDHR.  

In plethora of cases as mentioned above, the Indian courts have inclined towards favourably 

interpreting the international law where there is an uncertainty in the municipal laws or where there 

is no provision available in the municipal laws. Thus, the harmonization between the international 

law and municipal law has its own importance.  

India has signed and ratified various conventions, however, there is a significant Convention to 

which India has signed but not yet ratified till date and it is Convention against Torture and other 

Cruel, Inhuman or Degrading Treatment or Punishment (CAT) and it is important to relevant here 

that more or less every nation has complaints of torture, hence the ratification of CAT is necessary. 

Hence, the relation between the International law and the municipal law plays an important role in 

protecting and promoting the human rights of every individual. It is expected that the universal 

expansion of human rights and its increasing acceptance in various municipal legal systems will 

ensure better recognition and enforcement of the rights in the changing scenario. 
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THE DECONSTRUCTION OF SECOND WAVE OF FEMINISM: 
TUMULT WITH WHITE FEMINISM 

- Vidhi Krishali* 

 

ABSTRACT 

The second rush of American women's liberation was much of the time ignorant concerning the 

routes in its speculations and political praxis neglected to enough address the regular worries of 

ladies of shading and ethnicity in the United States and abroad. It was likewise ignorant concerning 

how it appeared to numerous in the more youthful age as a severe and disciplinary women's 

liberation. As a result of such vulnerable sides, it reproduced counter talks that in the long run 

subverted its authority. On the other hand, the new thesis of the third wave grasped an increasingly 

differing and polyvocal women's liberation that enchanted to the individuals who felt consigned or 

limited inside the subsequent wave. Based on distinction, this new talk deconstructed and decentred 

the thoughts of the subsequent wave, delivering better approaches for comprehension and confining. 

Key Words: Women’s liberation, feminism, ethnicity 

 

INTRODUCTION 

The most primeval use of the word Feminism in the English language was somewhere in the 1880s 

and curtailed from the French advocates who arose the matters of political rights of women. Feminism 

was initially allied with European socialist and militant manoeuvres, owing to this cause the American 

suffragists pursued to extricate suffragism from Feminism. An essay in 1909 stated, ‘the right to vote 

is not based on contrasts between the sexes nor on animosity of one sex against another,’ while 

illustrating Feminists as those who ‘wish to force womanly attributes on the men’. 

People began talking about feminism as a sequence of waves in 1968 when a New York Times article 

by Martha Weinman Lear entered under the headline “The Second Feminist Wave.” “Feminism, which 

one might have theorised as dead as a Polish question, is yet again an issue,”1 Lear inscribed. 

“Proponents call it the Second Feminist Wave, the first having ebbed after the glorious victory of 

suffrage and disappeared, finally, into the sandbar of Togetherness.”2 

Second-wave feminism of the 1960s-1980s engrossed on issues of equality and discrimination. The 

second-wave slogan, “The Personal is Political,” acknowledged women’s cultural and political 

inequalities as indissolubly allied and encouraged women to understand how their personal lives 

replicated sexist power structures. Betty Friedan was a vital player in second-wave feminism. In 1963, 

her book The Feminine Mystique mocked the idea that women could find a basic essence of 

accomplishment only through childrearing and homemaking. According to Friedan’s New 

York Times obituary, her book “kindled the contemporary women’s movement in 1963 and as a result 

eternally altered the social fabric of the United States and countries around the world” and “is widely 

observed as one of the most persuasive nonfiction books known in  the 20th century.”3 Friedan 

conjectures that  the condition of  women are mere fatalities of dishonest  and uncultured beliefs 
 

* Student, BBA. LL.B., Third year, Symbiosis Law School, Hyderabad 
1 Weinman, Martha. 1968. "The Second Feminist Wave". New York Times, 1968. 
2 Ibid. 
3 Drucker, Sally Ann. 2018. "Betty Friedan: The Three Waves of Feminism". Blog. Ohio Humanities. 
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requiring them to find identity in their lives through husbands and children. This causes women to lose 

their own identities in that of their family. The Feminine Mystique was not ground-breaking in its 

thinking, as many of Friedan’s ideas were already being debated by academics and feminist 

intellectuals. Instead, it was revolutionary in its reach. It made its way into the hands of housewives, 

who gave it to their friends, who passed it along through a whole chain of cultured middle-class white 

women with beautiful homes and families. And it gave them consent to be livid. 

 

THE SECOND WAVE: UPRISING OF WOMEN LIBERATION MOVEMENT 

“The personal is political,” held the second-wavers with their high -pitched voice and thoughts and 

actions, the axiom is difficult to be traced back to any specific woman but was meticulously propagated 

by Carol Hanisch. The feminists would go on to contend that complications that appeared to be discrete 

and trivial about sex, access to abortions, and relationships and domestic labour were in detail universal 

and radical, and vital to the fight for women’s equality.  

Contrasting to the first wave, second-wave feminism incited extensive hypothetical and theoretic 

discussion about the pedigrees of women’s tyranny, the nature of gender, and the role of the 

family. Kate Millett’s Sexual Politics was featured as the best-seller book in 1970, and there she 

expanded the horizons of the term politics to embrace all “power-structured relationships” and 

postulated that the personal was actually political. Shulamith Firestone, a creator of the ‘New York 

Radical Feminists’, published  a book known as ‘The Dialectic of Sex’ in the similar year, asserting 

that love deprived women by creating intimate manacles between them and the men they loved, men 

who were also their persecutors. One year later, Germaine Greer, an Australian living in London, 

published The Female Eunuch, in which she argued that the sexual repression of women cuts them off 

from the creative energy they need to be independent and self-fulfilled. This movement was initially 

concentrated in the United States of America and then spread to other Western countries. While the 

First Wave was largely concerned with the suffragette struggle for the vote, the Second Wave focused 

more on both public and private injustices. Another demarcation of this stage was through legislative 

measures. The Food and Drug Administration approved an oral contraceptive pill, made available in 

1961 that was an important step towards letting women develop careers instead of being forced into 

family life.  

As the Chicago Women’s Liberation Union (CWLU) penned, 

 “fundamental interconnection between women’s struggle and what is traditionally conceived as class 

struggle. Not all women’s struggles have an inherently anti-capitalist direction … but all those which 

build collectively and collective confidence among women are vitally important to the building of class 

consciousness…. all those which seek to build the social and cultural autonomy of the working class 

are necessarily linked to the struggle for women’s liberation.”4  

So the liberation movement attained some chief legislative and legal conquests: The Equal Pay Act of 

19635 theoretically proscribed the gender pay gap; a succession of landmark Supreme Court cases 

through the ’60s and ’70s gave married and unmarried women the right to use birth control; Title IX 

gave women the right to educational equality; and in 1973, Griswold v. Connecticut6and Roe v. 

Wade7 ascertain women reproductive freedom. 

 
4 Ehrenreich, Barbara. 1976. "What Is Socialist Feminism?". WIN Magazine, 1976. 
5 The Equal Pay Act. 1963. United States. 
6 Griswold v Connecticut. 1965, 381 U.S. 479. Supreme Court of United States. 
7 Roe v. Wade. 1973, 410 U.S. 113. U.S. Supreme Court. 
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The Kennedy management also set up a Presidential Commission on the Status of Women, which was 

presided by former First Lady Eleanor Roosevelt. A report released by the commission on gender 

inequality indorsed paid maternity leave, access to education and good childcare to help women. An 

organization called Women Strike for Peace mobilized 50,000 women in 1961 to protest against 

nuclear bombs and tainted milk. As a whole, the Second Wave can be characterized by a general 

feeling of solidarity among women fighting for equality. It also proverbs the conception of several 

types of feminism. Radical feminism was prevalent, which involved the complete elimination of male 

supremacy and challenging of all gender roles. 

 Although the Second Wave was an enormously efficacious movement that encompassed many legal 

and cultural victories principal to greater equality, it had its inadequacies. 

 

DIVERSE FEMINISM STREAM 

Socialist feminism cautiously links the tyranny of women to that of Marxist ideas about exploitation, 

domination and labour. “Socialist feminists think unequal standing in both the workplace and the 

domestic sphere holds women down.”8.   

Socialist feminism was a form of feminism created post the Second World War and like Marxism, it 

accredited the oppressive nature of a consumerist society and saw a connection between gender and 

racial discrimination. Structurally, socialist feminism was never able to create cross-class and 

interracial organizations.  But that should not be our only criterion for assessing its successes and 

failures.  “Far from weakening the overall women’s movement, the presence of racially separate 

feminist groups strengthened the impact of the women’s movement.”9  

As a whole, the Second Wave can be characterized by an all-purpose feeling of cohesion among 

women fighting for equality. It also saw the conception of numerous types of feminism. Radical 

feminism was rampant, which involved the complete elimination of male supremacy and challenging 

of all gender roles. Eco-feminism was extensively recognized. It related environmental justice and 

upkeep with women’s rights and liberation. 

 

TRAVESTY OF WOMEN OF COLOUR 

The second wave of Feminism that commenced in the late-1960s and persisted through the mid-1980s. 

This is the orthodox period linked with the Feminist movement: bra-burning hippies sponsoring for 

the Equal Rights Amendment and an end to the Vietnam War. “White, middle-class, heterosexual 

women continued to dominate the narrative on the goals, ideologies, and strategies of the second wave, 

according to Laughlin”10, and the movement was massively disparaged for being exclusive of the 

many different types of Feminists. “White Feminism is rooted in these second wave exclusions.”11 

Feminism, as demonstrated above, takes unalike forms within different beings. Many women may not 

sight their actions as Feminist because it is not mindful activism but somewhat the footing of their 

usual livelihood. Women resist the constraints placed on them by society daily, through the specialty 

 
8 Ferree, Myra Marx, and Patricia Yancey Martin, eds. Feminist Organizations: Harvest of the New Women's Movement. 

Temple University Press, 1995. Accessed July 3, 2020. www.jstor.org/stable/j.ctt14bt498. 
9 Weldon, S. Laurel. 2011.  When Protest Makes Policy: How Socialist Movements Represent Disadvantaged Groups. New 

York: Ann Arbor: University of Michigan Press, United States. 
10 Laughlin, Kathleen A. 2010. "Is It Time to Jump Ship? Historians Rethink the Waves Metaphor". Feminist 

Formations 22 (1): 77. 
11 Ibid 
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they display to survive and thrive. White Feminism is disparaged so often because white Feminists 

blinkered gender as central to their identity, whereas Non-white Feminists have many selves beyond 

gender including race, class, ability, religion, and sexual orientation that intersect and overlay in ways 

disregarded by those with different (and oftentimes more limited) experiences. 

Protuberant feminists were white middle-class women who engraved feminist theory that centred 

around their own involvements and troubles. While there were many black, Latina, Asian and Native 

American members of the movement, they felt left out from the description and unheeded. The schema 

of the leading white feminists was often a divergence to theirs. 

“White feminists defined gender as the principal source of their exclusion from full participation in 

American life; black women were forced to confront the interplay between racism and sexism and to 

figure out how to make black men think about gender issues while making white women think about 

racial issues.”12 Such issues were lectured by black feminists including Michele Wallace, Mary Ann 

Weathers, Bell Hooks, Alice Walker, and Bettina Aptheker. The call by white feminists for unity and 

cohesion was based on their hypothesis that women established a gender-based class or caste that was 

integrated by common oppression. 

All through the first consultation of the ‘National Black Feminist Organization’, organised in New 

York City in 1973, black women activists accredited that numerous of the goals central to the 

conventional feminist movement such as day care, abortion, maternity leave, violence were perilous 

to African American women as well. On explicit issues, then, African American feminists and white 

feminists assembled an active working affiliation. The utmost persuasive was African-American 

feminism, which arose in 1968 in the ‘Third World Women’s Alliance’ (TWWA), founded by Fran 

Beal.  The TWWA’s fundamental scrutiny was that women of colour had to skirmish and face 

enumerable struggles against race, class, and gender domination at the same time and the act was 

communal among all feminists of colour.  But there was no more homogeneousness among them than 

among white women. In 1975 Boston’s Combahee River Collective produced the most influential 

statement of black socialist feminism, expressing its core premise thus: 

“We believe that sexual politics under patriarchy is as pervasive in Black women’s lives as are the 

politics of class and race. We also often find it difficult to separate race from class from sex oppression 

because in our lives they are most often experienced simultaneously.” 13  

Combahee was retorting, identical to countless feminists of colour, to forms of nationalism that 

demarcated and encouraged women’s second-place, subsidiary to the men spot as part of their 

racial/ethnic identity and alleged that feminism was a white ideology. Various white feminists also 

bent under these pressures for example, a record number of socialist feminists braced uncritically the 

Black Panthers’ armed pomposity. There can be no doubt that many middle-class white feminists were 

oblivious to the depth and strength of racism to the daily lives of working-class and poor women.  The 

very energy of self-discovery only fed this oblivion.  Some accused white feminists of excluding 

women of colour, an exaggerated indictment, given that women’s liberationists were keen to reach 

women of colour and developed many projects focused on anti-racism and the needs of working-class 

women. (In fact, middle-class white feminists, feeling mortified about their privileges, made many of 

these accusations.)  But the understandings and urgencies of middle-class whites were, at times, so 

fortunate, and their discussions so blinkered, that their groups felt exclusionary to many women of 

colour. 

 
12 Burkett, Elinor. 2020. Encyclopædia Britannica. https://www.britannica.com/topic/feminism. 
13 Smith, Barbara. 1983. Home Girls, A Black Feminist Anthology. New York: Kitchen Table: Women of Colour Press, 

Inc., New York. 
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The women's movement is often described as “white middleclass” despite the fact that black women 

not only are more fraught than whites, but are more favourable to the goals of the women's movement. 

Black women, specifically those branded with the black rights movement, fear that feminism will 

fragment their ranks and avert public attention. Black women's problems also vary from those of whites 

in other ways, mostly related to the fact that their economic position is much worse than that of either 

white women or black men. Moreover, blacks vacillate to join organizations they perceive as white 

dominated. “It is argued that both black and women's rights movements need each other’s' support 

and that black women cannot achieve equality unless both movements succeed”.14While the Second 

Wave was vital to broadening the scope of the feminist cause, it had flaws and failures. It is from issues 

of racial discrimination within the Second Wave that rose Intersectional Feminism. Intersectionality is 

defined by Merriam-Webster as “the complex, cumulative manner in which the effects of different 

forms of discrimination combine, overlap, or intersect.”15  

 

CONCLUSION 

The serene antiquity of the White Feminist Movement replicates that the white-centric nationality that 

profiles American identity. The viewpoints of People of Colour are oftentimes mislaid from the 

historical narrative, and contributions of Non-whites are appropriated into typical white culture without 

acknowledgement of their basis. Likewise, the exclusive waves of white Feminism reflect upon the 

broader contempt of the Non-white experience in the United States. Outlining the upsurge of 

multiracial feminism elevates many questions about common norms made in normative versions of 

Second Wave history. Raising a multiracial feminist movement time line and contrasting it with the 

normative time line divulges competing visions of what constitutes liberation and illuminates’ schisms 

in feminist consciousness that are still with us today. 

Militant women of colour and white women took stands against white supremacy and imperialism, 

some of these women avoided or rejected the term "feminist" because of its association with 

hegemonic feminism, these women still confronted sexism both within solidarity and nationalist 

organizations and within their own communities. In her autobiographical account of her late-196os' 

politics, Black liberation movement leader Assata Shakur writes: "To me, the revolutionary struggle 

of Black people had to be against racism, classism, imperialism and sexism for real freedom under a 

socialist government."16 

 

 

 
14 Torrey, Jane W. “Racism and Feminism: Is Women’s Liberation for Whites Only?” Psychology of Women Quarterly 4, 

no. 2 (December 1979): 281–93 
15 Merriam-Webster.com Dictionary, save “intersectionality,” accessed July 3, 2020, https://www.merriam-

webster.com/dictionary/intersectionality. 
16 Shakur, Assata. 1987. Assata: An Autobiography. Chicago: Lawrence Hill Books. 
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CCI DISMISSES UNFAIR BUSINESS CONDUCT COMPLAINT 
AGAINST AMAZON SELLER SERVICES & OTHERS 

- Sanyam Juneja* 

 

ABSTRACT 

The information under this case had been filed by the Lifestyle against Amazon Seller Services 

Private Limited and others under section 19(1)(a) of the Competition Act, 2002 for contravening the 

provisions of section 3 and 4 of the Act. The facts mentioned by the informant in this case were that 

Amazon Seller Services Providers was abusing its dominant position in the market, and thus 

contravening the provisions of section 4 of the Act and was indulged in the anti-competitive 

agreements under section 3 of the Act which created an appreciable adverse effect on the 

competition. The facts also state that the Amazon Sellers had created and restricted the entry for the 

new players and thus creating an unfair competition in the market among the players. 

But as per the findings of the Commission stated below, it was of the view that no case is made for 

contravening the provisions under section 3 and 4 of the Act by the Amazon Seller Services Provider. 

Key words: The Competition Act, 2002, Lifestyle, Amazon Seller Services Private Limited, Abuse of 

dominance position, Anti-competitive agreements. 

 

FACTS OF THE PRESENT CASE 

The instant information1 is filed under the section 19(1)(a) of the Act by the Lifestyle Licensing C.V. 

(IP-1) who is the licensee of Lifestyle Licensing B.V. (IP-2) in the business of licensing the use of 

BHPC Brand regarding the sale of products under the said brand. And whereas the IP-2 is the proprietor 

of the brand under BHPC who has appointed the exclusive licensee namely Major Brands India for the 

Indian region for the sale of products under BHPC. The information has been filed against Amazon 

Seller Services Private Limited (OP-1), Amazon Export Sales LLC (OP-2) and Cloudtail India Private 

Limited (OP-3) for contravening the provisions of section 3(4), 3(1) and 4(2), 4(1) of the Act. 

OP-1 is the private ltd co. offering the online sale of fashion and lifestyle products through its website 

www.amazon.in and OP-2 is the limited liability co. residing is USA which fulfils the orders placed 

by the customers on the OP-1 platform. Also, OP-3 is the largest seller on OP-1’s platform. 

The informants have stated that the OP’s are engaged in the anti- competitive agreements and abuse 

of dominance as OP-1 has a significant market share in the online business operations holding about 

31.1% share in fashion with gross sales of $7.5 billion in the financial year ended on March 31, 2018 

resulting in creating barriers to the new entrants. 

Also, it has been stated by the informants that they are selling their products under BHPC brand which 

is their platform but OP-1 is selling the unauthorised products bearing Informants’ BHPC Brand at 

unfair and discriminatory prices fulfilled by OP-2 due to which the informants are unable to compete 

in the retail market. It has also been alleged that the OP’s are indulged in such practices to other brands 

 
* Student, BBA. LL.B.(H), Fifth year, Delhi Metropolitan Education (GGSIP University) 
1 Lifestyle Equities C.V. & anr. v. Amazon Seller Services Private Limited & ors., Case No. 09 of 2020, available at 

https://www.cci.gov.in/sites/default/files/09-of-2020.pdf  
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as well and have controlled the platform with a great customer review, thus, creating disadvantage to 

the other online sellers. 

OP-1 and OP-2 are selling the informants products at very discounted price and the OP-1’s ‘Symbol’ 

brand also the brand of informants is being sold by preferred seller OP-3 at a very cheap price resulting 

into appreciable effects on the competition in the market. Also, many manufacturers sell on OP-1’s 

platform exclusively through the preferred sellers of OP-1 because it has a great customer review and 

good reputation in the market. 

Even the large brands are dependent on OP-1 website for the sale of products and preferred sellers can 

only sell their products as OP-1’s platform has a good customer review which thus resulting in creating 

an entry barrier for the new entrants and creating a negative impact on other brands selling their 

products from their own self websites. 

Based on the said facts, the informants have prayed to commission to look after the matter under the 

provisions 3 and 4 of the Act against OPs. 

The commission has directed the informants to file the affidavit under section 65B of The Evidence 

Act, 1872 to furnish the certain additional information, if any. 

 

RESPONSE OF THE INFORMANTS 

• The informants did not know the exact market share of the OPs but they knew that they have 

significant and huge market share in the online fashion business. Also, the OP-1 has an agreement 

with OP-3 to sell their products through the preferred seller on their platforms because it has a huge 

and great customer review as compared to non-preferred sellers. Thus U.S Polo is selling through 

preferred and non-preferred both, but getting great response from preferred sellers because the non-

preferred sellers are not able to compete with the market due to less customer reviews on such a 

platform. 

• The informants are not selling their products on the OP-1 platform which has a great market share 

and good customer review as the prices are three times lesser than that of the informants which has 

affected the online sales of the informants because they are selling their products only through their 

own website i.e. www.bhpoloclub.in which does not have a significant market share thus resulting 

them in huge losses and due to this the informants have alleged the OPs in the conduct of abuse of 

dominance position. 

• However, the Commission may take a judicial notice of the trend where several large brands across 

all sectors which used to sell their products through their own websites have started selling on OP-

1 platform through its preferred sellers. 

 

FINDINGS OF THE COMMISSION 

After all the information shared by the informants, the Commission was of the view that the OPs have 

not indulged in the abuse of dominant position as OP-1 is a platform that facilitates trade between 

buyers and sellers and as decided in the past cases by the commission that if there are increasing 

number of buyers who visit such online platforms, so, there is no issue as such because it is creating 

the cross-side network effects. 

Also, Flipkart and Amazon are close competitors and with addition to other players like Paytm Mall, 

Snapdeal etc. providing the same services to its customers, it does not show any one acquiring or 

dominating the position of the other as envisaged under section 4 of the act. 
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As per the allegations imposed by the informants on OPs for the anti- competitive agreements, the 

commission was of the view that it had been clarified by the Informants that the contracts of OP-1 with 

brands such as Allen Solly, American crew, US Polo Association and Adidas etc. were not exclusive 

in nature. As noted, exclusive tie ups between platforms and fashion brands do not seem to exist and 

there are plenty of channels of intermediation available for fashion brands, sellers/retailers and 

consumers to access/reach each other. 

Based on the above discussion, no case was made for the contravening the provisions of section 3 and 

4 of the Act against the OPs. 

 

COMMENT 

The issues raised in the present case for contravening the provisions of section 3 and 4 of the Act by 

the Amazon Seller Service Providers and others does not constitute any antitrust violation or 

infringement in the market by the opposite parties. Because sellers selling the product through the 

preferred platforms is not a violation of any anti-competitive agreements and abuse of dominance 

position. Likewise, there are many channels which provide the same services to its customers which 

does not show or indicate that anybody is acquiring its dominant position.  

From the above facts and issues, the Competition Commission of India did not find any contravention 

done by the opposite parties for section 3 and 4 of the Act. Thus, no case is been made against the 

Amazon Seller Service Providers and others for abusing its dominant position and involvement in anti-

competitive practices. 
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PM CARES FUND: SHROUDED IN SECRECY 

- Karina Fanibanda & Ayush Jain* 

 

ABSTRACT 

On 28 March 2020 Prime Minister Shri Narendra Modi announced to create brand new a fund to 

pool out donations from people who are capable of helping those people who are most affected in the 

wake of the COVID-19 pandemic. Even though the Fund collected a lot of contributions from all 

over the country, several interrogations and objections were raised. Controversies have been 

growing as groups of civil media houses and a political opponent attacked the provisions who 

submitted that the PM Cares fund was not to be audited by the CAG and was accountable only to the 

PM. For a time being, the issue has become a heated talk where the courts have also allegedly 

adopted a very moderate stand in deciding the related cases. 

PM CARES Fund is a Public charitable trust created by the Government of India to provide relief to 

people affected by the COVID-19. The head of the fund is the Prime Minister Shri Narendra Modi 

himself. Other ex-official members of the trust are Rajnath Singh, Amit Shah, and Nirmala 

Sitharaman. Many questions arose on the transparency of the PM Cares fund like creation of the PM 

CARES fund, about the RTI queries, i.e. what is the amount of money collected? and about how the 

expenditure of money will happen? etc. 

This article is a critical analysis of the action of the government in establishing the ‘PM CARES 

Fund’, and it attempts to cover and analyze various controversies that have been registered 

throughout the scenario. 

 

INTRODUCTION 

As the entire world is affected by the life-threatening disease of COVID-19 its effects & aftermaths, 

Our Prime Minister Shri Narendra Modi on 28th March 20, set up the PM CARES FUND which is 

Prime Minister’s Assistance and Relief in Emergency Situation to tackle distress such as that posed by 

COVID-19 pandemic having a devastating effect on economies, trade, business, life, etc. The primary 

objective of introducing PM CARES fund is to have a dedicated National fund which will be used for 

any kind of emergency and combating, containing relief efforts against coronavirus outbreak and 

similar pandemic like situations in future and provide relief to the affected, public charitable Trust.1 

The first such allocations from funds gathered were announced on 13 May 2020, with a total amount 

of ₹3,100 crores earmarked for spending. Of this amount, the Government of India stated that funds 

from PM CARES would be utilised to buy 50,000 ventilators that were manufactured in India, which 

would then be allocated to government hospitals in states and union territories. An additional sum 

of Rs.1000 crore would be allocated to states and union territories to address issues faced by migrant 

workers, including provisions for accommodation, food, medical treatment, and 

transportation. Whereas Rs.100 crore would be allocated for the development of a vaccine against 

COVID-19, to be spent under supervision of the Principal Scientific Advisor to the Government. The 

Secretary to Department of Biotechnology confirmed that funds spent on developing a vaccine would 

only be allocated to indigenous research projects. 

 
* Students, BBA. LL.B.(H), Second year, Unitedworld School of Law, Karnavati University 
1S.Q. Masood, PM CARES, PMNRF and RTI ACT (June 26, 2020), https://www.pmindia.gov.in/en/about-pm-cares-fund/ 
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As PM CARES FUNDS is a public charitable trust, donations made to fund not only qualify for 

benefits of 100% exemption U/s.80G of The Income Tax Act, 1961but also qualify to be counted as 

Corporate Social Responsibility (CSR) expenditure under the Companies Act, 2013 2 .To further 

comprehend, section 80G of Income Tax Act deducts donations made to certain charitable funds for 

instance; National Defence Fund Set up by Central Government (provided under sub-section 2(a)(i) of 

section 80G of The Income Tax Act, 1961); The National Drought Relief Fund (provided under sub-

section 2(a)(iii) of section 80G of The Income Tax Act, 1961), likewise PM CARES Fund is by the 

way of amendment   

Prime Minister being ex-officio Chairman of PM CARES Fund along with Ministers of Defence, 

Home Affairs, Finance, and Government of India are ex-officio Trustees of the Fund.3 The Prime 

Minister herein has the power to nominate three trustees to the Board who shall be eminent people in 

fields of research, social work, law, science, health, public administration, and philanthropy.4 

The funds generated are self-reliantly audited. PM CARES FUNDS does not fall under the category 

of RTI ACT. A lot of comparisons were made between PM CARES FUND and Prime Minister’s 

National Relief Fund5i.e. (PMNRF) as both these funds have similar motives, and both are exempted 

under Income Tax. 

 

IS PM CARES FUND A ‘PUBLIC AUTHORITY’ UNDER THE RIGHT TO 

INFORMATION ACT, 2005? 

PM CARES Fund has faced a lot of controversies and questions, especially regarding its transparency 

and accountability. The most challenging question was ‘whether the PM CARES fund is a “public 

authority” under the RTI Act or not?’ This is because if the fund qualifies as a “public authority”, then 

it would reflect more transparency and accountability to the public in general. As the fund is open for 

donations across the people, they possess a right to know about how these funds are been utilized by 

the government. Hence, this puts a big question mark on the government about the fund’s transparency 

and accountability. So, does our government really ‘cares’? 

The Right to Information Act, 2005 provides that any citizen of India may request information from a 

“Public Authority” which is required to reply expeditiously or within thirty days. The term “Public 

Authority” is defined under Section 2 (h) of The Right To Information Act, 20056. It defines what 

exactly constitutes under the “public authority”. 

Several RTIs were filed before the government seeking the details on the PM Cares Fund, and the 

government in response to those RTI made it clear that "PM CARES Fund is not a Public Authority 

under the Section 2(h) of the RTI Act, 2005. 

Thus, it was clear that the PM Cares Fund does not fall within the definition under section- 2(h) of the 

RTI Act because it has not been embedded under the Constitution or by the Parliament of India. So, it 

is said that the nonexistence of a clear objective and justification behind the creation of the PM Cares 

fund and also when the PMNRF has been in existence since 1948, questions over this newly created 

body. The public character demands PMO to disclose all the trust deed as well as the other relevant 

 
2Srishti Ojha, PM CARES FUND: Shrouded in Secrecy (July 18, 2020, 2:53 PM), https://www.indialegallive.com/special-

story/pm-cares-fund-shrouded-in-secrecy 
3About PM CARES FUND, https://www.pmindia.gov.in/en/about-pm-cares-fund/ 
4Aadrika Parashar, PM Cares: Needs, Schemes and Concerns, http://www.legalserviceindia.com/legal/article-2864-pm-

cares-needs-schemes-and-concerns.html 
5About PMNRF, https://pmnrf.gov.in/en/ 
6Section 2(h) in The Right To Information Act, 2005, https://indiankanoon.org/doc/1097458/. 
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information in compliance with suomotu disclosure under the RTI Act. This disclosure would make a 

sense of trust in the public and relieve the fears of lack of transparency. 

Earlier in 2018, a division bench of the Delhi high court was split on this same plea i.e. the issue of 

whether PMNRF is a public authority under the RTI Act and is liable to the disclosure of information 

to applicants or not7? Therefore, it was held by Hon’ble Justice Ravindra Bhat that it is a public 

authority while the Justice Gaur differed on the same. The matter was thereafter forwarded to the acting 

chief justice of the Delhi High Court for an opinion and this issue is still pending in the court. 

 

WHO WILL AUDIT THIS FUND? 

The PM CARES Fund will not be audited by the Comptroller and Auditor General (CAG). It was 

clarified by the government that the PM CARES Fund is going to be audited by an independent auditor. 

The trustees have appointed M/s SARC & Associates, Chartered Accountants, New Delhi as the 

auditor of PM CARES Fund for the period 3 years8. 

The Trustees are responsible for fulfilling the objects of the Trust, managing the contribution process 

to ensure proper application of the trust property and preparing and submitting all filings, accounts, 

and returns as required under applicable law9. The Prime Minister has nominated 3 trustees to the 

Board who shall be the eminent persons10. The trust comprises of our Hon’ble Prime Minister as the 

Chairperson (ex-officio) and the Ministers of Defence, Home, and Finance as the ex-officio trustees. 

Also, the fund would be administered on an honorary basis by a Joint Secretary (Administration) in 

the PMO as Secretary to the fund. The Trustees of the PM CARES Fund have the power to formulate 

rules/criteria for carrying out any of the objectives of the Trust. The audit will be conducted at the end 

of the financial year, as per details given in the set of frequently asked questions on the PM CARES 

Fund website. 

Difference between of CAG (Comptroller and Auditor General) and an Independent auditor 

The CAG is an authority, established under Article 148 of the Constitution of India11. It audits the 

receipts and expenditures of the Government of India and also the state governments, including the 

bodies and authorities substantially financed by the government. While an independent auditor is 

a certified public accountant (CPA) or chartered accountant (CA) who carefully examines the financial 

records and business transactions of the company with which he is not affiliated. An independent 

auditor is widely used to avoid conflicts of interest. The PM CARES fund is a public charitable trust12. 

Therefore, the trust deed of PM CARES Fund has been registered under the Registration Act, 1908 at 

New Delhi on 27th March 2020. Thus, a charitable trust gets the relaxation from Income Tax. 

 

 
7 SCC Online, Division Bench of Delhi HC splits as to whether PM National Relief Fund is a ‘public authority’ under RTI 

Act, (Jul. 19, 2020, 11:58), https://www.scconline.com/blog/post/2018/05/30/division-bench-of-delhi-hc-splits-as-to-

whether-pm-national-relief-fund-is-a-public-authority-under-rti-act/. 
8DONATION FAQS, https://www.pmcares.gov.in/en/web/page/faq. 

9Ibid. 

10About PM CARES Fund, https://www.pmindia.gov.in/en/about-pm-cares-fund/. 
11Comptroller and Auditor-General of India, 

https://www.constitutionofindia.net/constitution_of_india/the_union/articles/Article%20148. 
12DONATION FAQS, https://www.pmcares.gov.in/en/web/page/faq. 
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DOESN’T INDIA HAVE A FUND WITH SIMILAR OBJECTIVES? (PMNRF) 

Prime Minister’s National Relief Fund was setup by former Prime Minister Jawaharlal Nehru in 

1948,13it was started to help the people who were expatriate from Pakistan when the object of their 

resettlement was accomplished. PMNRF continued to exist &help people affected by natural 

calamities like floods, earthquakes, tsunami, and many more. Also, it was utilized to assist partially to 

defray the expenses for medical treatment like heart surgery, kidney transplantation, cancer treatment 

of needy people and treat acid attack survivors, etc.14 The objective of PMNRF was to help people in 

natural calamities with medical treatments & was originally managed by a committee which included 

the Prime Minister and his Deputy, the Finance Minister, the Congress President, a representative of 

the Tata Trustees and an industry representative to make key managerial decisions regarding its 

functioning.  

However, in 1985, the committee entrusted the entire management of the fund to Prime Minister, who 

currently has sole discretion for fund disbursal. A joint secretary in the PMO administers the fund on 

an honorary basis.15Contrary to this, the motive through which PM CARES FUND helps people who 

have lost their jobs& or who are tested positive for Covid-19 by giving free treatment in civil and 

government hospitals, also due to PM’s aid affected people were able to get medication at discounted 

rates compared to the market. 

PM CARES Fund has also got an exemption under the Foreign Contribution Regulations Act(FCRA) 

and a separate account for receiving foreign donations has been opened, this enables the fund to accept 

donations &contributions from individuals, organizations based in foreign countries, this is consistent 

with respect to PMNRF, as the latter has also received foreign contributions as a public trust since 

2011.16 

Currently, government facilities are offering free of cost diagnosis to all individuals with COVID-19 

symptoms.17  In addition to the aid of PM CARES Fund, the government has also made it mandatory 

and directed upon approved private laboratories to test individuals which may not exceed cost of 

Rs.4500/-.18 

 

ISSUES RELATED TO PM CARES FUND 

PM CARES FUND since its beginning has faced a lot of criticism as it was repetitively compared with 

PMNRF since both funds were started with a purpose to help people. Questions were raised by the 

opposition parties regarding existence of PM CARES FUNDS because of the lack of transparency 

consecutive to which PIL’s were filed against it.  

Even after facing a lot of disparagement, it received a huge amount of donations since it was made 

accessible to public at large. The controversy over funds has been snowballing with even Public 

 
13Anshika Saini, PM CARES Funds and PMNRF: Analysing the Associated Legal Concerns, (May 5, 2020, 02:53:12 PM) 

https://www.jurist.org/commentary/2020/05/anshika-saini-pm-cares-fund/ 
14Supra Note 5  
15Priscilla Jebaraj, How different is the PM CARE Fund from the PM’s National Relief Fund? (May 10, 2020, 00:02 IST) 

https://www.thehindu.com/news/national/coronavirus-how-different-is-the-pm-cares-fund-from-the-pms-national-relief-

fund/article31546287.ece 
16Supra Note 3 
17Strategy for COVID-19 testing in India, India Council for Medical Research, Ministry of Health and Family Welfare, 

March 17, 2020, https://www.mohfw.gov.in/pdf/LabTestingAdvisory.pdf. 
18Guidelines for COVID-19 testing in private laboratories in India, Ministry of Health and Family Welfare, March 21, 

2002 https://www.mohfw.gov.in/pdf/NotificationofICMguidelinesforCOVID19testinginprivatelaboratoriesiIndia.pdf. 
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Accounts Committee, a parliamentary panel which scrutinizes key reports by the Comptroller and 

Auditor-General (CAG) being unable to arrive at an agreement on examining the Fund.19 

Many issues have been raised regarding legality and constitutionality of the PMNRF and creation of 

PM CARES on same lines with slight changes. The new fund appears to raise same issues again with 

an additional question of the need of duplication.20 

Does PM CARES Fund attract foreign donations? 

Foreign donations were allowed to be made in the PM CARES Fund. The government's decision to 

accept the foreign contributions from across the various countries to a fund set up to fight against the 

COVID-19 disease is in sync with the policy of accepting similar kinds of contributions to the PMNRF 

since 201121. The PM CARES Fund is qualified for the exemption from the operation of all provisions 

of the Foreign Contribution (Regulation) Act, 201022. With the advent of this many companies from 

various countries like China, Russia and America donated generously to the fund and help India fight 

against COVID-19. 

In April 2020, The Russian Federation also made a step through the Russian Government’s main 

defense export body, Rosoboron export which has contributed $2 million to the Fund 23 .  

Many individuals resist the donations taken from China as the tension between India and China 

continues to remain along the line of actual control (LAC); a political disagreement has erupted 

between the BJP and Congress over the appropriateness of accepting funding from the Chinese. But it 

was already clear from the government that any donations are accepted from individuals and 

organizations based in any foreign countries. 

Judicial Observation 

Due to existence of PMNRF and a lot of indifferences between the parties a PIL was filed against PM 

CARES FUND. A petition in this regard was filed by advocate ML Sharma, in the case of Manohar 

Lal Sharma v. Narendra Damodardas Modi & ors. (2020), the petitioner contended that government 

should rescind PM CARES Fund on the ground that it is unconstitutional as it has not been enacted 

under Article 266 or 267 of the constitution or passed by parliament or approved by the President, a 

bench headed by CJI SA Bobde dismissed the plea calling it a “misconceived petition”24.Hence, 

allegations charged upon PM CARES Fund were consecutively dismissed.  

 

CONCLUSION 

The effect of the Prime Minister’s appeal to donate generously in the fund seems to be going in a right 

direction as it could be sensed by the way public figures have come out to make donations to the fund. 

It is important to do justice to the faith of the citizens by making the administration of the fund 

accountable through prompt disclosures and periodical auditing. While the SC continues to dismiss 

PILs questioning the legality of the fund and its existence being a ‘Public Authority’ or not, the 

 
19Supra Note 2 
20Supra Note 13 
21 The Times of India, Contributions from foreign countries to PM CARES consistent with Indian policy: Government 

sources, (Jul. 19, 2020, 11:58), https://timesofindia.indiatimes.com/india/contributions-from-foreign-countries-to-pm-

cares-consistent-with-indian-policy-government-sources/articleshow/74944783.cms. 
22 The Foreign Contribution (Regulation) Act, 2010, http://legislative.gov.in/actsofparliamentfromtheyear/foreign-

contribution-regulation-act-2010. 
23 The Hindu, Coronavirus | Russian arms firm to donate $2 million to PM CARES Fund, (Jul. 19, 2020, 11:58), 

https://www.thehindu.com/news/national/russian-arms-firm-to-donate-2-mn-to-pm-cares-fund/article31350622.ece. 
24Ibid 
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government is clear on their part by the way of their reply to the RTIs filed before them.  Till date, 

many of the questions concerning audits, trustees, and some allocations have been cleared by the 

government and the rest of the clarifications are hoped to be answered soon. Faulty assumptions are 

the fall of civilization – blaming the government is futile until the smoke clears up. 

This dedicated fund for the people affected by the COVID-19 is meant to be the need for the hour as 

the whole and sole purpose of the fund is to avoid the conflicts or controversies and provide the help 

to the needy. Despite the Prime Minister's National Relief Fund (PMNRF) existing through the past 

70 years and operational, The PM CARES Fund is receiving huge amounts of donations for the cause, 

so it is only good to hope for the time being that this Fund is not merely a publicity irony in the name 

of Prime Minister, but it actually ‘cares’ for the country. 
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IS COALITION POLITICS A MUSICAL CHAIR IN INDIA? - A 
DERAILMENT FROM THE CONSTITUTIONAL VALUES 

- Arun Kumar. R* 

 

ABSTRACT 

It has been a regular and seasonal routine for the politicians to jump from one party to another, 

leaving the citizens hopeless. This was frequently witnessed during the second half of the 20th 

century, where a bunch of legislators defected between parties. One of the notable events is the 

‘Aaya Ram Gaya Ram’ that represents a legislator who changed 3 parties in a fortnight. But decades 

later this unfair practice was curbed or, in a perfect sense, was regulated by the Schedule X that was 

inserted by the 52nd Constitutional Amendment, 1985. Settling with this issue, there raised another 

problem of defection, but this time not at the individual level, but at the party level, which was 

termed as ‘coalition’. In recent times, states like Maharashtra, Madhya Pradesh had gone through 

this scenario, where the party with the majority was dropped from the ruling chair with the aid of the 

coalition tool. So, in this article, the author deals exclusively with the coalition practice of political 

parties and its impact on Indian Politics. The author has penned this paper with utmost care without 

any political ill-motive and focused only from a legal perspective. The paper runs parallel with the 

contemporary political developments and occurring alongside with the legal provisions. 

 

INTRODUCTION 

“It is better to have a known enemy than a forced ally” 

- Napoleon Bonaparte 

The credit goes to the Minto-Morley Reform1 of 1909 and to the futuristic drafters of the Constitution 

of India for predicting Parliamentary form of government would be the best system for our vast and 

diverse sub-continent. Though they drafted many provisions that could fit and cope up with the 

dynamicity of the nation, certain areas were not foreseen by them. Few among those were the 

emergence of the defection practice, multi-party system, and the demand for coalition politics. Indian 

forefathers had a firm belief that the Indian National Congress (hereinafter referred to as INC) would 

be the prominent one in Indian Politics, as they got merged themselves with the hearts of millions of 

Indians. But this sustained only for a couple of decades after independence. The fundamental freedoms 

enshrined under the constitution along with the judiciary’s wide interpretation paved the way for the 

formation and development of many political parties. This was not an issue until it was stimulated by 

the defection practices and coalition situations. Many scholars and experts endorsed these as 

undemocratic. The anti-defection law was inserted in the Constitution of India under the schedule X 

in 19852. But there has been no legal framework for the regulation of coalition.  

With that said, the author would like to clarify to the readers on the difference between the Political 

Coalition and Coalition Politics. The striking difference between the two is the period when the 

coalition occurs, the former occurs before the actual election, while the latter occurs post-election. The 

former event is also referred to as political bloc or political alliance because the voters are well 

 
* Student, LL.M. (Dept. of Labour and Administrative Law), Chennai Dr. Ambedkar Govt. Law College, Thiruvallur 
1 Also known as the Indian Councils Act, 1909, was an Act of Parliament of the United Kingdom that brought about a 

limited increase in the involvement of Indians in the governance of British India. 
2 The Constitution (Fifty-second Amendment) Act, 1985, w.e.f. 1-3-1985. 

http://www.lexhumanitariae.co.in/


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in  
Volume I Issue IV | October 2020                                                                                      ISSN: 2582-5216 

 

Page | 129  

  
  
 

informed before they cast their votes.3 From the title one can infer that this article has nothing to do 

with the pre-election coalition but only focuses on the post-election scenario. The author tries to link 

this coalition practice with the democratic trait, federal structure, and also with the constitutional 

morality.  

The author would like to record a disclaimer that he tries to take a politically neutral strand throughout 

this article without any favoritism or hatred for any particular political party. But it is of no wrong to 

express fair and reasonable comments on any ideology without malafide intention. All the facts and 

information inculcated here are from reliable sources and the citation for the same has been mentioned. 

 

NEED OF THE HOUR 

Being halfway through 2020, it is not necessary to specifically acknowledge the readers about the 

relevancy of this topic with contemporary India. Still, as a matter of formality, the author needs to give 

his reason for choosing this theme. Though toppling of government had been a tradition for the parties 

from the day of independence, it was very much evident in the past 2 years, especially in the states that 

are led by the opposition parties. Here it is pertinent to note that both the practice of coalition and 

defection played an important role in toppling governments. To start with the 425 days coalition of 

Congress-JD(S) government in Karnataka, 12 MLAs of this coalition handed over the resignation to 

their speaker, which made the government step down from power4. Secondly, tensions prevailed in the 

state of Maharashtra, where there was a misunderstanding between the BJP and Shiv Sena in sharing 

the power. Ultimately, the coalition of the latter with the NCP fulfilled the requirement of the majority 

to rule the assembly. This coalition set aside the BJP, which had won the maximum seats but failed to 

secure the house majority5. These disparities that happened within a span of 1 year from June 2019 to 

July 2020, had invoked the author to take up this issue for the article. 

 

DATING BACK TO THE PAST 

To begin with the etymology, the term Coalition is derived from a Latin word coalescence meaning to 

go or grow together or to unify. After the election, if either of the parties failed to secure the required 

majority, the Governor of the state or the President of India would invite the single largest party, which 

secured the highest number of votes in that election, to prove their majority in the house, either solely 

or in coalition with other national or regional parties. This is also termed as Hung Parliament or Hung 

Assembly. If that highest party along with any other party proved their domination in the house then, 

they are allowed to form a government together with a mutual agreement within themselves. There are 

3 possibilities for the occurrence of a coalition government. Firstly, as already discussed if a single 

party can’t successfully pass the floor test, they can call for any other party to join with them to run a 

complete government. Secondly, in a Bi-party system, if there is a deadlock in votes then they can 

combine to form a government. Thirdly, a rare phenomenon at the time of crisis like war, internal 

disturbance, or economic downfall the major parties can, for a time being, join hands together to tackle 

the crisis efficiently.6  

 
3 See, Manoj Kumar, “Coalition Politics in India: History & Analysis of Political Alliance”, SSRN (Apr. 17, 2017), 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2954925. 
4 See, Chinmoy Pradip Sharma, “Political Crisis in Karnataka”, Bar & Bench (July 23, 2019), 

https://www.barandbench.com/columns/political-crisis-in-karnataka-mlas-resignation-and-legal-attributes. 
5 See, Rahul Bhnagde, “Maharashtra Political Crisis”, Bar & Bench (May 5, 2020), 

https://www.barandbench.com/columns/mr-cm-you-still-have-time-constitution. 
6 See, Srividya Sastry, “Coalition Government and its impact on Indian Federal Structure”, Legal Service India, 

http://www.legalservicesindia.com/article/1642/Coalition-Government-and-its-Impact-on-Indian-Federal-Structure.html. 
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India, a multi-party parliamentary form of government, has witnessed its first coalition rule only after 

30 years of independence, i.e., immediately after the withdrawal of national emergency. The first 

general election after the so-called dark phase was conducted in 1977, where people turned against 

INC, and the Janata Party won the election, which was the first non-congress party to come into power. 

The tenure didn’t extend for more than 857 days; the allies of the Janata party fell apart in 1979 due to 

misunderstanding. Following the resignation of Morarji Desai, Charan Singh of Bharatiya Lok Dal 

was called to show the majority by the then President, but it lasted only for a mere 171 days. Then in 

1989, VP Singh from Janata Dal formed the National front with BJP and some left-wing parties. But 

soon after, Chandra Sekhar broke away from the alliance, leaving Singh to step down in 344 days. 

Then Chandra Sekhar became the PM with the support of INC. In 1996, A.B. Vajpayee held the post 

for a mere 13 days and walked out due to an insufficient majority. There are other two scenarios, where 

INC rendered external support to parties but later withdrew the same; this depicted dirty politics from 

the Independence winning party. The first is with Deva Gowda and the second time with I. K. Gujar. 

Again, BJP with 182 seats came to power alongside regional parties and formed the National 

Democratic Alliance (NDA). Within a year AIADMK from Tamil Nadu left the alliance. Finally, for 

the first time, a full-term coalition was completed by the BJP led NDA from 1999-2004 with some 

regional parties. It was followed by the INC led United Progressive Alliance (UPA), which was in 

power for 2 terms continuously from 2004 to 2014. After that in the 2014 Lok Sabha election, the BJP 

single scored a sufficient majority of 282 seats out of 543 seats. It again repeated the same in the 2019 

election resulting in a triumphant victory.7 

 

IS FEDERALISM COMPROMISED? 

Federalism is derived from the Latin term Foedus which means league, treaty, compact, alliance, or 

contract. It was first coined by Theologians in the 17th century to describe the system of the holy 

enduring covenant between God and man. Later, it was used to relate the theories of the social contract 

and political security. Encyclopedia of Social Sciences defines Federalism as “Cooperative 

arrangement under which distinct political parties or at all members of such parties unites to form a 

government or ministry.”8 In the State of Rajasthan v. Union of India9, it was held that the Constitution 

of India was the first to embrace from the start, what A.H. Birch and others have called the Cooperative 

Federalism.  

Now the question is how coalition affects the federal basic structure of the constitution or, in other 

words, the relation between the union and the states? One way is toppling the government, either at 

the centre or state level. This is done by withdrawing the support from the government formed by the 

coalition, for example, as already mentioned AIADMK left the NDA alliance in 1999.10 Similarly, at 

the state level in Maharashtra in 2019, it was agreed before the assembly election than Shiv Sena would 

ally with BJP but after the election, the table toppled resulting in a coalition of NCP and Shiv Sena to 

form the government,11 The withdrawal or the backstab may be for any reason but the result is the 

same at any level.  

Secondly, if a regional party joins with the national party, the former puts forth the regional issues on 

the latter, instead of working for the development of the nation as a whole. Likewise, the national party 

 
7 See, Farooq Ahmad Malik & Bilal Ahmad Malik, “Politics of Coalition in India”, 2(1) Journal of Power, Politics & 

Governance 2-7 (2014), http://jppgnet.com/journals/jppg/Vol_2_No_1_March_2014/1.pdf. 
8 M. G. Khan, “Coalition and Federal System in India”, 64(3) The Indian Journal of Political Science, at 170 (Jan. 1, 2003), 

https://www.jstor.org/stable/41855780. 
9 State of Rajasthan v. Union of India, (1997) INSC 145. 
10 See, Farooq Ahmad Malik, Supra note 7, at 4. 
11 See, Rahul Bhnagde, Supra note 5. 
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also pressures its views and plans over the former, sidelining the regional interests. It is no doubt that 

these disparities prevail. This is also the main reason for the parties to withdraw from the coalition as 

their demands are unheard of. An example that can be cited is the cession of Katchatheevu to Srilanka 

by the INC government in the 1970s. At that time, the then TN ruling party DMK was silent on the 

issue; this might be due to its loyalty towards the coalition government.12  

Thirdly, the Constitutional post of the governor of the state is derogated. The position must be free 

from the political clutches of the state and is considered as a checker on the states’ assembly. So it 

must be separate from the states’ legislative as enshrined under Article 50 of the Indian constitution. 

But in case where the union ruling party joins hand with the regional party to form a coalition 

government in that state, then the governor to be appointed for that concerned state will be biased 

because the coalition formed is a mixture of union and states, which contravenes the core of separation 

of powers. He will be vulnerable to political pressures. An instance of this is the transfer of governors 

from one state to another which are done to make the coalition survive.13  

These as a whole deviates the characteristics of Indian federalism towards the centralizing tendency. 

Demand for state autonomy increase with the regional parties; for instance, the DMK in the 1970s 

protested to fully give the power generated by power stations located in its state, instead of allocating 

it to the national grid. Later this was dropped by the parties sensing it has irrational. The coalition 

system causes an inter-state dispute if the central government joins hand with any one of the state 

government. For example, the Cauvery River water dispute between Karnataka and Tamil Nadu.  

 

IDEOLOGY v. CONVENIENCE 

It is pertinent to note that there are two types of coalitions, one is the coalition of ideologies and the 

other is the coalition of convenience.14 A universally accepted fact is that, after the declaration of poll 

results, no coalition will be based on the ideologies. They come together with a motive just to share 

some power, rather than to have nothing. This is not a healthy coalition. On the other hand, the political 

alliance that is pre-agreed before the election is, to a certain extent, said to be based on ideologies, 

because there is no other pressure or necessity. The former one can be referred to as the coalition of 

Convenience or the coalition of governance. Such an attachment surely reflects a difference in 

ideology. This in turn allows the popular party to suppress the other ally. There will be little or no 

room for the suppressed party to express their difference in ideologies. If this is the scenario, then the 

allied party will sense a feeling of inferiority and awkwardness, so they withdraw their support and 

thereby resulting in an unstable government. On the other hand, if a coalition is made with mutual 

understanding in ideologies, then the team can sail successfully to the shore without any 

misunderstanding. But, unfortunately, this is limited in India. This diversity in ideologies makes the 

democratic and decision-making processes a protracted one. So there will be a lot of discussions, 

debates, rebuttals, etc within the coalition government to take a unanimous stand on an issue. 

UNDERMINING DEMOCRACY 

 
12 See, Abdul Ruff, “Katchatheevu should be brought back to Indian control”, South Asia Journal (Mar. 14 2017), 

http://southasiajournal.net/katchatheevu-should-be-brought-back-to-indian-control-in-order-to-ensure-safe-fishing-by-

indians/. 
13 Anurag Ratna, “Impact of Coalition Politics on the Constitutional Development of India”, 68(2) The Indian Journal of 

Political Science, at 346 (Apr.-June 2007), https://www.jstor.org/stable/41856331?read-

now=1&seq=1#page_scan_tab_contents. 
14 See, Amie Kreppel, “Rules, Ideologies and Coalition Formation in the European Parliament: Past, Present and Future”, 

1 EUROPEAN UNION POLITICS, at 4 (Oct. 2000),  

https://www.researchgate.net/publication/237254338_Rules_Ideology_and_Coalition_Formation_in_the_European_Parli

amentPast_Present_and_Future. 
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It is here important to discuss the impact of the coalition government on constitutional democracy, 

both positively and negatively. Some recognize it to be more democratic than the single-party 

government because it represents a broader spectrum of public opinion than the latter. It holds a more 

honest and dynamic political system. It provides a good government reflecting the popular opinion of 

people, thereby stepping it forward towards democracy. It offers more consensus-based decision-

making ability that could take pluralistic opinions and crucially address and intervene in the burning 

issues. It can keep an eye on the executive power, that is, the presidential rule.  

On the other side, the experts opine that the coalition system is less democratic as the balance of power 

is inevitably held by smaller parties. They can anytime withdraw their support from the running 

government, as it happened in the case of Maharashtra between the Shiv Sena and BJP. The latter lost 

though they have the highest single party seats than the former. Another example, as already mentioned 

is the AIADMK toppling the A.B. Vajpayee government in 1999. It provides a bad government in the 

form of its inability to make long term plans and views. Durability in the coalition government is 

minimal and not dependable both in ideologies as well as principles. The cabinet posts are distributed 

among the coalition government with a namesake intend without considering who deserves the best 

department. In doing so, they only focus on the coalition factor, their future support, and the greed to 

stay in power, and neglect the qualification, character, or the criminal record of the concern legislator 

before delegating them the responsibility.  

 

EYE-WASHED ELECTORATES vs. OPPORTUNISTIC PARTIES 

In a political alliance that happens before the election, the voters are well informed about the status, 

position, and relation of the contesting candidates and parties. So, they are aware to whom they should 

vote and why should they vote. The electorates have clarity and liberty here. This is not the same 

scenario in the post-election coalition. The voters are, a kind of, betrayed by their representative parties 

in joining hands with their competitors, even with rivals at times, with a motive to capture the power 

and leaving aside the loyalty and promises owed towards their electorates. The main concern for the 

author to go against the post-election coalition is that the voters are not informed about the same. This 

is like accepting the terms and conditions of an agreement first and then reading it. On one hand, the 

parties are said to check the conduct of other parties within their coalition. But on the other hand, there 

is a lack of transparency among the parties running the government with the public. The propaganda 

or the manifesto laid by them before the electorate becomes irrelevant or unrealistic, once they form a 

coalition government. The parties only focus on how to maintain a flawless relationship with their 

partner and run a stable government. They always try to make the best use of the opportunity; at what 

cost? - By ignoring their promises made and undermining the faith of their electorate. 

 

CONCLUDING REMARKS 

To take a glance over the stats, there were, indeed, a lot of reforms brought under the period of coalition 

government starting with the implementation of Mandal Commission recommendations, OBC quota, 

Pokhran success, MGNREGA and Right to Information Act enactments and many more. It is no 

question that all these were possible only by the coalition government. The single-party government 

also had its own demerits. Due to its lesser debates, the implementation of the policies or changes 

would happen hastily without considering the difference in opinions. For example, the implementation 

of Demonetization, GST, revocation of the special status to the state of Jammu and Kashmir, and the 

very recent implementation of NEP 2020. Since the current term is a single-party government, all these 

were executed without proper debates or discussions in assembly and with a lack of consultation with 

the legislators. So every coin has its pros and cons and it ultimately depends upon the ideology that 
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people collectively possess. These are the few suggestions that the author would like to put forth, 

regarding the modification that can be brought in the coalition system of government: 

1. The law must be amended in such a way to regulate the liberal in and out moment of the parties 

from the coalition government. Some parties wontedly, with an evil motive, topple the 

government. This must be checked by imposing sanctions on the default parties who withdraw 

their support without reasonable cause. This could add stability to the coalition system. 

2. The party that gets the single highest number of seats in an assembly is sometimes ignored, 

while other parties purposely join together to defeat the former. This contravenes the purpose 

of the majority and democracy. That single party must be allowed to get the benefits that it 

deserves from being a single majority party. Appropriate amendments should be brought to 

resolve this. 

3. The parties must also give respect to their ideologies and principles. Their motive should not 

focus only on how to capture power but also to serve the people with what they have.   

4. The voters must be informed at the minimum level about the possibility of the post-election 

coalition beforehand so that they can prepare themselves on how to cast their votes. This may 

seem unrealistic, but what the author tries to input is that the people’s belief and faith, at any 

cost, should not be ousted for the greed of power. 

5. If a single party doesn’t earn the required majority on the floor, then the majority ratio can be 

made flexible, reducing it to 45% or 40%. This is because; India is a multi-party politics, so 

the distribution of votes or seats is not the same as before and will not be the same in the future 

too. The said distribution will get diluted among the parties and each party may receive a 

different proportionate of shares and sometimes it may be similar. Each time coalition can’t 

be invited, so reform must be brought in the Constitution and the Representation of People 

Act 1951, to fix an ancillary majority slab, in case, if none of the parties gets the 50%+1 

majority. 

To be honest, there is no solid evidence to show the greatness of a single-party government or the 

failure of the coalition government. A government to be good or bad depends on the people who 

govern, the policy they frame, the plan they draft, and how they implement the same. So, ultimately 

the responsibility is borne over the electorates to cast their votes with a sense of intellectual 

responsibility considering the ideologies, precedent works of the party instead of the charismatic or 

the name value of the parties.  
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REPARATIONS FOR INHUMANE COLONIALISM - LOOKING 
THROUGH THE LENS OF INTERNATIONAL LAW  

- Suraj T.N.* 

 

ABSTRACT 

Colonialism is a major part of our world’s history. It has not only deprived many states of several 

years of freedom, but it has also made many of them poor and underdeveloped. This gives birth to a 

very pertinent question- should states be asked to pay postcolonial reparations to their former 

colonies? Albeit international law has emphasized on decolonization and reparations, paying 

postcolonial reparations is a daunting task because of the ambiguity surrounding it. Firstly, there is 

no clarity over whether states are morally bound to pay postcolonial reparations. Secondly, there 

are a lot of practical problems that arise out of it. Thirdly, and most importantly, there is not much 

clarity over the legality of postcolonial reparations as laws must be applied ex post facto and the law 

of limitation will also become relevant. The paper examines these three ambiguous aspects from the 

context of transitional justice and establishes the argument that transitional justice will be served 

only when the law states that postcolonial reparations can be paid. 

 

INTRODUCTION 

The world’s history is filled with stories of wars and civilizations. At the same time, a major portion 

of the world’s history is covered by brutal stories of colonialism. Colonialism is a policy where one 

state controls another state for the purpose of exploiting it1. This exploitation is mostly economical. 

However, in order to take control of another state, colonialism also involves imposing social, cultural 

and religious control2.  

Setting up of colonies is a practice that has been followed for over a millennium. Countries like Great 

Britain, France, Russia, Germany, Spain, Portugal, etc. set up colonies and ruled several countries for 

long periods of time3. However, Britain stands tall when it comes to maintaining colonies. During the 

height of its powers, Britain had one-fourth of the world under its control4. This level of control that 

Britain had is what gave birth to the Commonwealth of Nations, which currently has 54 members. 

Countries that maintain colonies are rich and powerful today. However, the same cannot be said for 

the countries that were colonised. Many countries that gained independence from their colonisers are 

still far behind the rest in terms of economic and social development. Albeit the governance and 

administration in these countries must also be blamed for not developing from scratch, the impact that 

colonialism has had cannot be discarded as a mere excuse that is being used by such countries for their 

lack of development. 

 

THE UNITED NATIONS’ STAND ON COLONIALISM 

 
* Student, B.Com LL.B., SRMIST, School of Law 
1 https://www.lexico.com/definition/colonialism. 
2 https://www.britannica.com/topic/cultural-imperialism. 
3 https://www.indy100.com/article/a-map-of-europe-based-on-how-many-colonies-each-country-had--bJYg34dUGx. 
4 https://www.worldatlas.com/articles/former-british-colonies.html. 
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Chapter XI of the United Nations’ Charter speaks about how non-self-governing territories are to be 

treated by states that have control over them. The charter calls for controlling states to give due respect 

to such territories and to try and understand their political aspirations. Apart from the United Nations’ 

Charter, the United Nations (hereinafter referred to as the UN) on several occasions, has emphasized 

on the need to decolonize- the process where a colony becomes independent due to the withdrawal of 

the coloniser. In 1960, the UN, through a resolution called the Declaration on the granting of 

independence to colonial countries and peoples (Resolution 1514). Through this resolution, the United 

Nations emphasized on the following points: - 

i. The subjection of people to alien subjugation and other inhumane practices are contrary to the 

UN Charter; 

ii. All people have the right to self-determination; 

iii. All states shall respect the sovereignty and rights of other countries; and 

iv. Any attempt to disrupt national unity and territorial integrity is in violation of the UN Charter. 

The declaration also ordered nation states that were maintaining colonies to transfer powers to the 

colonies (the resolution also stated that lack of preparedness of colonies cannot be used as an excuse 

to not transfer powers). It also ordered nation states to stop repressive measures against the people of 

such territories. Eighty-nine states voted in favor of the resolution, while none of the states voted 

against it. However, some of the nation states abstained from voting, with some of them being major 

colonisers in the past.  

Soon after the passing of this resolution, the UN established the Special Committee on Decolonisation. 

The committee is a part of the UN General Assembly and it consists of 29 members5. The job of the 

committee is to examine the situation in territories still under subjugation and takes efforts to 

decolonize them. Later in 1963, the UN passed another resolution in which it deeply condemned the 

attitude of certain countries that still maintained colonies despite resolution 15146.  

Despite the passing of these resolutions, colonisers did not budge and persisted on continuing with 

their practice. To try and counter this, the UN (through resolution 55/146) declared the decade of 2001 

to 2010 as the Second International Decade for the Eradication of Colonialism7. After this resolution 

failed just like the previous resolutions, the UN (through resolution 65/119) declared the decade of 

2011-2020 as the Third International Decade for the Eradication of Colonialism8. The United Nations 

has also passed other resolutions that are supplementary and incidental to this objective.  

 

REPARATIONS AND TRANSITIONAL JUSTICE- A WAY OF REDRESSAL 

The term “reparations” means to “make amends, offering expiation (atonement), or giving satisfaction 

for a wrong or injury.”9 Reparations are paid by the wrongdoer to the ones who have been affected by 

their actions. This, in the context of colonialism, means that colonisers must indemnify the states that 

they had colonised. This is a major part of transitional justice, which is the response to legacies of 

systematic and widespread violation of human rights10. Transitional justice specifically deals with 

human rights abuses done in the past. It includes11:- 

i. Criminal prosecution of those who played a role in human rights abuses; 

 
5 https://www.un.org/dppa/decolonisation/en/c24/about. 
6 https://www.refworld.org/docid/3b00f1da5c.html. 
7 https://www.un.org/press/en/2019/gacol3332.doc.htm. 
8 https://search.informit.com.au/documentSummary;dn=870722876845756;res=IELHSS. 
9 https://www.teenvogue.com/story/what-are-reparations-explainer. 
10 https://www.ictj.org/sites/default/files/ICTJ-Global-Transitional-Justice-2009-English.pdf. 
11 https://www.ictj.org/about/transitional-justice. 
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ii. Truth-seeking: Trying to find out the facts pertaining to the abuses in question; 

iii. Reparations; and 

iv. Reformation. 

Reparations are an integral part of transitional justice. 

Reparations have become a demand that has gained considerable attention over the course of several 

decades. This is because many countries have still not recovered from the damage that was caused due 

to colonialism. The demand for reparations became even louder when in 2013, fourteen Caribbean 

nations made it clear that they were willing to sue several European countries for reparations, as they 

were subjected to slavery12. However, the situation has not played as well as the Caribbean nations 

would have hoped because of jurisdictional and other legal questions. Nevertheless, there have been 

cases where countries have paid reparations for some of their actions. For example, Germany, soon 

after World War II, paid reparations to its neighboring states for some of its actions like the use of the 

Holocaust13.  

The United Nations’ Resolutions on Reparations 

The UN, through various resolutions, has stated that there is a need to compensate colonised states. 

The foremost resolution in this regard is the Charter of Economic Rights and Duties of States. The 

resolution, under Article 16, mandates that it is the duty of all states to abolish colonialism, neo-

colonialism, racial discrimination, etc.14. It also makes it clear that states that practise any of the 

aforementioned practices, “are economically responsible to the countries, territories and peoples 

affected for the restitution and full compensation for the exploitation and depletion of, and damages 

to, the natural and all other resources of those countries, territories and peoples.”15 

Another resolution that is relevant in this regard is the resolution on Recognition of Responsibility and 

Reparation for Massive and Flagrant Violations of Human Rights (Resolution 2002/5). The resolution 

states that countries must acknowledge their “historical responsibilities” and must try and raise 

awareness of their acts and for the necessity of just reparation16.  

The Factory at Charzow Case and Reparations 

Apart from international bodies like the UN speaking out for reparations, even the Permanent Court 

of International Justice has commented on this. The Permanent Court of International Justice, in the 

case of Factory at Charzow17, noted that reparations from the wrongdoer must be of such nature that 

the situation is returned back to what it would have been, had it not been for the wrongful act. The 

court made the following observations: - 

 
12 http://america.aljazeera.com/articles/2013/9/27/14-caribbean-

nationssueeuropeancountriesforreparationsoverslaver.html. 
13 https://theprint.in/world/us-must-pay-reparations-for-slavery-it-can-look-to-germany-the-holocaust-for-

lessons/271434/. 
14 Article 16-  It is the right and duty of all States, individually and collectively, to eliminate colonialism, apartheid, racial 

discrimination, neo-colonialism and all forms of foreign aggression, occupation and domination, and the economic and 

social consequences thereof, as a prerequisite for development. States which practise such coercive policies are 

economically responsible to the countries, territories and peoples affected for the restitution and full compensation for the 

exploitation and depletion of, and damages to, the natural and all other resources of those countries, territories and peoples. 

It is the duty of all States to extend assistance to them. 
15 Ibid. 
16 Article 3- Requests all the countries concerned to acknowledge their historical responsibility and the consequences which 

follow from it to take initiatives which would assist, notably through debate on the basis of accurate information, in the 

raising of public awareness of the disastrous consequences of periods of slavery, colonialism and wars of conquest and the 

necessity of just reparation. 
17 1928 p.c.i.j. (ser. a) no. 17, at 47. 
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“The essential principle contained in the actual notion of an illegal act - a principle which seems 

to be established by international practice and in particular by the decisions of arbitral tribunals - 

is that reparation must, as far as possible, wipe-¬out all the consequences of the illegal act and re-

establish the situation which would, in. all probability, have existed if that act had not been 

committed. Restitution in kind, or, if this is not possible, payment of a sum corresponding to the 

value which a restitution in kind would bear; the award, if need be, of damages for loss sustained 

which would not be covered by restitution in kind or payment in place of it-such are the principles 

which should serve to determine the amount of compensation due for an act contrary to 

international law.” 

From the aforementioned legal principles, it is clear that international law prescribes that countries can 

seek reparations. Even though resolutions are only persuasive in nature, they give postcolonial states 

a sense of direction and confidence. However, there are certain unanswered questions about 

reparations. The first question is about whether a country is morally bound to pay reparations to its 

former colonies. The second question is about how practical it is, and the final question is about its 

legality. In order to get more clarity about reparations, it is pertinent that each of these questions are 

examined in detail.   

 

ARE COLONIES MORALLY BOUND TO PAY REPARATIONS? 

From a neutral angle, it may seem that colonisers are morally bound to give postcolonial reparations. 

However, those who believe that colonisers are not morally bound to do so have advanced the 

following arguments to substantiate their stance: - 

i. The present generation cannot be made responsible for the actions of previous generations18; 

ii. Many colonisers were helped by indigenous people, who played a part in cementing colonial 

rule19;  

iii. Many countries were under the control of rulers even before the advent of colonialism (for 

example, the Mughals ruled India before the British set foot on Indian soil)20; 

iv. Many kingdoms like the Mongols ruled and committed several crimes against humanity, but 

there is no conversation about the same21; and 

v. Many countries have been benefitted by colonial rule22 (for example, the British established 

the railways in India, and several African countries was able to reap the benefits of mining 

technologies introduced by their colonisers23). 

All these arguments are very frail in nature. Firstly, even though the present generation might not have 

been directly responsible for the acts done in the past, it is undeniable that it is the generation that is 

reaping all the benefits of those actions. As a result, it will be morally correct if they understand that 

their present is colourful because of some of the dark things done by their ancestors. Moreover, the 

International Court of Justice in Bosnia Vs. Yugoslavia ruled that democratic governments are 

supposed to pay the price for the actions of their predecessors.24  

 
18 https://thediplomat.com/2015/07/sorry-the-united-kingdom-does-not-owe-india-reparations/. 
19 Ibid. 
20 https://www.jasonhickel.org/blog/2018/10/13/the-case-for-reparations. 
21 Ibid. 
22 https://thediplomat.com/2015/07/sorry-the-united-kingdom-does-not-owe-india-reparations/. 
23 https://voxeu.org/article/colonialism-and-development-africa. 
24 SAYING SORRY TO INDIA: REPARATION OR ATONEMENT? by Dr. Shashi Tharoor, Harvard International Law 

Journal,  

https://harvardilj.org/wp-content/uploads/sites/15/Tharoor-Reparations.pdf.  
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As for the second contention, colonisers cannot be absolved of all their liabilities simply because they 

were helped by people from within the colony under their control. Colonisers were the puppeteers, 

while those indigenous people who helped them, were mere puppets. As a result of the presence of 

mere puppets that acted for the purpose of the larger scheme, the ones who masterminded the act 

cannot be given a clean chit. If what indigenous people did is wrong, then the actions of colonisers 

were worse, as they orchestrated the systematic suppression and exploitation of millions of people. 

Trying to use the actions of previous rulers is as weak as the previous arguments. The actions of the 

Mughals or the Mongols do not have any bearing on the present world. However, the actions of 

colonisers, especially from the 17th century, has had a major bearing on the inequality that the present 

world is witnessing25. And most of these kingdoms that have been referred to are not in existence. The 

Mughals, as a matter of fact, were dethroned by the British.  

As for the final argument that colonisers did give some benefits to their colonies in certain ways, it 

must first be realized that those actions that apparently “benefit colonies” were done by colonisers to 

achieve their own purposes. Great Britan established railways in India because it needed an efficient 

transport system that would help in transporting goods from one place to another. As for Africa, most 

of its colonisers developed mining technologies so that they could mine for their own use. And all the 

other benefits that colonisers had given to their colonies were bare minimum, and they, in no way, can 

compensate for all the other losses that were incurred by colonies.  

 

IS PAYING REPARATIONS PRACTICAL? 

Reparations face a lot of practical problems. Firstly, experts believe that it is very difficult to quantify 

the amount of reparations that must be paid26. It is true because of the following reasons: - 

i. Reparations are to be paid for the injury caused during the period of colonialism. Since the 

injury can be quantified only in regard to the value of money during the period of colonialism, 

it is difficult to equate that with the present value of money; and 

ii. Colonisers also caused social, cultural and other losses that cannot be quantified. 

The ideal example to substantiate the first reason is the British rule in India, which began officially 

in1858. However, its unofficial rule began in the 17th century, with the advent of the English East India 

Company27. During its period as a coloniser, Britain destroyed India’s economic system, making it one 

of the least developed countries by the time it decided to leave in 1947. India’s GDP, before the advent 

of the British, was a staggering 27% of the world’s total GDP, but by the time the British left, its GDP 

came down to a measly 3% of the world’s total GDP28. In this sort of a situation, it is impossible to 

estimate an amount that must be paid by reparations.  

Secondly, even if an amount is estimated, it will be equally impossible to repay the amount. For 

example, it has been stated that for the damage that Great Britain caused to India, India must be paid 

reparations worth 3 trillion pounds (in today’s value)29. This amount is so high that extracting even 

one-tenth of it is close to impossible. Moreover, Great Britain maintained several colonies throughout 

its checkered history (as aforementioned, Great Britain ruled almost one-fourth of the world at a point). 

Hence, it is blatantly obvious that Great Britain cannot possibly pay adequate reparations to all its 

 
25 As argued by Jason Hickel (supra note 20). 
26 https://www.hrw.org/news/2001/07/19/approach-reparations. 
27 https://www.iasabhiyan.com/east-india-company-1600-1744/. 
28 See supra footnote 24 
29 https://www.dailyo.in/variety/shashi-tharoor-british-imperialism-british-rule-railways-history-debt-

gdp/story/1/20283.html and see supra footnote 24. 
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former colonies, even if an amount is estimated. Another problem that arises is that the claimant state 

will estimate one value, while the respondent state will estimate another value. This will lead to a 

scenario were both the states must haggle over what must be paid, i.e., if the respondent state agrees 

to pay reparations.  

Another practical problem that arises is the way how the reparations received must be appropriated. 

For example, fourteen Caribbean states are willing to file suits for reparations. Assuming that the 

prayer that they are seeking is granted by the court, then there will be a major question about the 

proportion in which the reparations are to be shared. This situation will be even worse if India claims 

for reparations and receives it. Great Britain ruled British India, which also included present-day 

Pakistan and present-day Bangladesh. There will be major issues between the three countries about 

apportionment as India, on its own, cannot be the recipient of the reparations paid. The situation will 

be further escalated with the fiery relationship between India and Pakistan. 

Taking all these factors into consideration, Dr. Shashi Tharoor, Member of the Indian Parliament, 

stated that India must be content with a symbolic reparation of 1 Pound per year for 200 years30. This 

seems to be the most practical and probable approach. However, even this does seem a bit unrealistic 

as Britain and other colonisers, for that matter, will feel that paying symbolic reparations would be like 

conceding to all the actions that they had done. This ego will also be fueled by the fact that there will 

be no court intervention in such cases of symbolic reparations. 

 

THE QUESTIONS ABOUT LEGALITY 

Apart from its resolutions, the International Law Commission’s Articles on State Responsibility of 

States for Internationally Wrongful Acts makes it mandatory that a responsible state is under the 

obligation to pay full reparations for an internationally wrongful act that has caused injury to another 

state31. This is further complemented by Article 1432, which talks about breach of international 

responsibility through successive acts.  

Therefore, it seems very clear that states are supposed to pay reparations for their actions. However, it 

is not that straightforward as it may seem to be. There are certain legal propositions that must also be 

taken into consideration while assessing postcolonial reparations. One obvious question that arises is 

whether the law of limitations will apply to a claim for postcolonial reparations. The answer to this 

question is in the negative. The resolution on Recognition of Responsibility and Reparation for 

Massive and Flagrant Violations of Human Rights (Resolution 2002/5) prescribes that the statutes of 

limitation shall not apply to cases where there have been a flagrant violation of human rights33, and 

that they can also be prosecuted before civil courts34. The United Nations has reiterated that the statute 

of limitations will not apply to such crimes in its resolution named the “Basic Principles and Guidelines 

on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human 

Rights Law and Serious Violations of International Humanitarian Law” (Resolution 60/147)35.  Even 

 
30 See supra footnote 28. 
31 Article 31(1)- the responsible state is under an obligation to make full reparation for the injury caused by the 

internationally wrongful act. (2) injury includes any damage, whether material or moral, caused by the internationally 

wrongful act of a state. 
32 Article 14- the breach of an international obligation by an act of a State having a continuing character extends over the 

entire period during which the act continues and remains not in conformity with the international obligation. 
33 7. considers that crimes against humanity and other flagrant and massive violations of human rights, to which statutes of 

limitation do not apply, should be prosecuted by the competent courts. 
34 Ibid. 
35 6. where so provided for in an applicable treaty or contained in other international legal obligations, statutes of limitations 

shall not apply to gross violations of international human rights law and serious violations of international humanitarian 

law which constitute crimes under international law. 
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courts have waived of limitation periods when they have found out there have been systematic 

violation of rights36. Therefore, even if resolutions are discarded as being persuasive, the decision of 

courts can be used as precedents for the same. 

However, the biggest question that arises is about the application of laws ex post facto. Ex post facto 

laws are laws that have a retroactive effect. An ex post facto law will not only apply to the future but 

also to the past. Most countries have expressly declared ex post facto laws as unconstitutional. This 

principle arises from the legal maxim Nulla poena sine lege37, which means that a person cannot be 

punished for doing something that is not prohibited by law during the time of commission. 

Ex post facto laws and Nulla poena sine lege come into question in this context because when brutal 

acts were committed by colonies, there were no laws which criminalized these acts, and there was no 

law which prescribed reparations either. As a result, colonisers can be asked to pay only if the present 

law (which states that reparations must be paid) is given retrospective effect. Various courts, in 

different cases like the Nuremberg Tribunal in the Nuremberg Trials and the Tokyo War Crimes 

Tribunal in the Tokyo Trials have made it very clear that Nulla poena sine lege cannot be used as a 

defence for war and other crimes against humanity38. However, there are no precedents which suggest 

the same for reparations, as they are of completely different nature. The same problem also extends to 

reparations for slavery. The United Nations set up a conference called The World Conference Against 

Racism, Racial Discrimination, Xenophobia and Related Intolerance, where it passed the “Declaration 

and Programme of Action” in which it gave those who were affected by slavery and other forms of 

human rights abuses, the right to seek reparations. However, these rights cannot be realised if the 

resolution is not given ex post facto effect. 

Therefore, the question that arises is whether international courts will be ready to allow the retroactive 

applicability of the law. It will be very cruel if courts reject claims for reparations primarily because 

there were no laws in the past that gave states the right to claim reparations. If the court takes such a 

stand, then it will fly in the face of transitional justice. There will be no point in transitional justice 

if courts say that the law cannot be applied retroactively, as most of the human rights abuses 

that tarnish the history of mankind were done before laws came into effect. Moreover, it has been 

commonly acknowledged the colonialism is an international wrong. When an act of a state is said to 

be wrongful, then it will make sense only if there is some remedy for the same. Justice was rendered 

in the Nuremberg and Tokyo trials because an exception was carved for Nulla poena sine lege. 

Therefore, it will be prudent only if the law is applied ex post facto by creating another exception for 

the same. 

 

CONCLUSION 

It is clear that colonisers are morally bound to pay postcolonial reparations. However, there is no clarity 

over whether they can be paid by applying the law retroactively, and if they can be paid so, then how 

practical is it going to be. The present climate, especially with the impact of Covid-19, is such that 

many countries are not able to help themselves, let alone pay adequate reparations to others (even if 

courts mandate them to do so).  

Even though a claim for reparations is not barred by limitation, the author feels that the demand for 

reparations should have come at an earlier point of time. Had it been raised with greater conviction 

 
36 See supra footnote 24. 
37 See supra footnote 24. 
38 NULLUM CRIMEN SINE LEGE IN INTERNATIONAL CRIMINAL LAW: MYTH OR FACT? By Bineet Kedia, 

International Journal of International Law ISSN: 2394-2622 (Volume 1 Issue 2), 

http://www.ijoil.com/wp-content/uploads/2015/04/nullum-crimen-sine-lege-_1_.pdf and shahsi 
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between the 1950s and the 1970s, then it would have had a larger and powerful impact as the entire 

world, at that point of time, could clearly see the direct result that colonialism had on countries that 

had just gained independence at that point of time. At this point of time, a country will not be able to 

get adequate reparations, and there are chances that the claims for reparations are diluted by the 

argument that many countries that gained independence are still underdeveloped because of their own 

administration and governance.  

Moreover, there is no particular agency which can deal with matters of reparations. The International 

Court of Justice has not been involved in such matters. It has been stated that the International Court 

of Justice must give an advisory opinion regarding the idea of reparations like it had done for the non-

proliferation of nuclear weapons39. This will not only make postcolonial states feel confident but will 

also reduce the ambiguity surrounding the legality of postcolonial reparations. 

A dive into history books will make it clear that developed countries in the world today have benefitted 

by exploiting and torturing people in the past. This is not only a historical wrong but a grave injustice 

to those countries that were starved to death by colonisers. Adequate postcolonial reparations seem to 

be the only way to correct this historical wrong, but at present, it seems to be far away from reality. 

 

 
39 Should there be reparations to postcolonial states? By Anna Dunham, ODUMUNC 2017 Issue Brief,  

https://www.odu.edu/content/dam/odu/offices/mun/2017/ib-2017-fourth-reparations-final.pdf. 
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SPREAD OF DISINFORMATION THROUGH THE ONLINE 
INFORMATION ENVIRONMENT IN INDIA  

- Aakriti Jain, Akanksha & Aamin Setia* 

 

ABSTRACT 

From being a luxury to becoming a necessity, Internet has come a long way. The power of internet is 

increasing day by day. It is not just enabling people to fight the problem of information deficiency 

but is also making it possible for individuals and groups to spread awareness, raise debates and 

change orthodox stereotypes and mindsets. With the increasing sale of smart phones and cheap and 

easy availability of internet, a lot of people in the rural as well as the urban areas have now access 

to it. The Digital Empowerment Foundation has told various stories of how WhatsApp and Facebook 

are among the first form of contact with the internet for millions of people in the rural areas. Today, 

we see a new hashtag trending everyday questioning the social, political, and environmental evils in 

the country. The power of these trending hashtags on various social media platforms is massive. 

Throughout this paper an attempt has been made to elaborate various scenarios in which the 

authorities are time and again questioned to take decisions, change laws, bring about amendments 

and take cognisance of the issues which they have been ignoring for a long period of time. It depicts 

the power of the crowd on social media as well as messaging platforms and how a simple rumour 

spread through these platforms can cause serious unrest in the country. It also shows how the people 

of the country abuse their freedom of speech and expression and use these platforms to their own 

advantage to spread disinformation. With the increasing number of cyber related crimes, the 

government of the country has taken various measures to curb the spread of such false news. An 

attempt has been made to discuss the government measures as well the current legislations which 

makes the spread of fake news an offence. 

Key words: Fake News, social media, legislations 

 

BACKGROUND 

The content provided to us nowadays has lost its authenticity if compared with the traditional print 

media. There is so much information available on the web that the burden of assessing the credibility 

is now on the receiver of information rather than the provider of information. 

American Behavioural scientist, Warnick has referred to the web as an “authorless environment”1. 

Today, the difficulty of judging the credibility of information is because of its easy and abundant 

availability through various platforms.   

Some students of Stanford were asked to evaluate two Facebook posts announcing Donald Trump's 

candidacy for president in 2016. One was from the verified Fox News account and the other was from 

an account that looked like Fox News. More than 30% of the students argued that the fake account 

looked more trustworthy to them because of some key graphic elements included in it. The finding 

published in their November 2016 newsletter indicated that “students may focus more on the content 

 
* Students, Department of Laws, Panjab University, Chandigarh, India 
1 Warnick, B. 2004. Online ethos: Source credibility in an authorless environment, American Behavioral Scientist 48(2): 

256-265. 
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of social media posts than on their sources. Despite their fluency with social media, many students are 

unaware of basic conventions for indicating verified digital information.”2 

The growing use of internet and social media has somehow led to the spread of disinformation rather 

than misinformation. Fetzer3 has defined disinformation as “misinformation with an attitude”. He 

equates it with deliberate lying. 4 The problem of disinformation or “fake news” seems to be significant 

in India. The authors of the Stanford News publication have rightly said that “democracy is threatened 

by the ease at which disinformation about civic issues is allowed to spread and flourish.” 

India has seen various instances where fake news has been spread through social media platforms: 

Whatsapp, in particular. According to a BBC reports, Whatsapp had become “a vehicle for 

misinformation and propaganda” through which both the governing as well as the major opposing 

party were accused of spreading false or misleading information” ahead of the 2019 general election.5 

In an overpopulated country like India, where social media has more influence on people than the 

traditional media; the results of spreading fake news can be preposterous. The youth today scroll 

through social media websites like a person would scroll through their morning newspaper and gain 

most of their knowledge through unreliable resources such as memes. Several popular social media 

platforms like Twitter and Instagram have become carriers of fake news. Political parties use these 

platforms to manipulate people to polarize their party agendas. 

According to a BOOM report, Covid-19 related fake news took a spike in April, particularly after the 

Tablighi Jamaat incident reported in New Delhi. Out of 178 reality checks the site directed since the 

beginning of COVID-19 in the nation, as much as 35% of them were phony recordings, 29% pictures 

and a comparable rate were doctored messages on scope of issues, for example, counterfeit conclusion 

and treatment, misrepresented statements by famous people bogus ,warnings and lockdown rules 

among other.6 

 

FREEDOM OF EXPRESSION AND DISINFORMATION 

Freedom of Speech and Expression which is a fundamental right is mentioned in Article 19(1)(a) of 

the Indian Constitution. This article guarantees all the natives the privilege of free speech and 

expression.  It is also considered as a basic human right according to Article 19 of the Universal 

Declaration of Human Rights (UDHR). Social media has become a mainstream carrier of counterfeit 

news. Socially active people communicate through these channels and rely on these news items 

without giving them any forethought. Political Parties also channel this vulnerability of the people to 

their own advantage, specifically at the time of elections when all the contesting parties are seen 

posting on social media platforms. Fake news spread through these platforms cause violence and 

deaths. These crooked people who spread false news by using their freedom of expression have little 

knowledge as to the consequences of their actions. Fact checkers stated that 2019 had been the busiest 

year for them so far.  

 
2 Stanford researchers find students have trouble judging the credibility of information online.  Stanford news. Nov 22, 

2016  
3 James Henry Fetzer, former professor of the philosophy of science at the University of Minnesota Duluth and a conspiracy 

theorist 
4 Disinformation, in contrast to misinformation, is produced deliberately to mislead its readers. Fetzer, J.L. 2004. 

Disinformation: The use of false Information. Minds and Machines 14(2): 231-240. 
5 Kevin Ponniah, WhatsApp: The ‘Black Hole’ of Fake News in India’s Election, BBC News (Apr. 6, 2019), 

https://perma.cc/5YJS-ZH2A 
6 How fake news is complicating India’s war against COVID-19 by Niranjan Sahoo, May13,2020; ORF  
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In 2018, a 32-year-old engineer was killed by a mob in Karnataka for offering imported chocolates to 

school children. The mob violence fuelled after fake social media messages started circulating 

assuming the engineer to be a kidnapper of the school children.7 

In April 2020, a group of vigilantes lynched two Hindu Sadhus in Mumbai along with their driver. The 

issue was fuelled by a Whatsapp rumour regarding thieves working in the area. The vigilantes had 

mistaken the Sadhus and their driver as thieves and killed them.  This led to religious tension in the 

country. 

After the Supreme Court struck down the controversial Section 66A8 of the Information Technology 

Act, 2000 for it being contradictory to the fundamental right of Freedom of Speech and Expression 

mentioned in Article 19(1) (a) of the Constitution, it became extremely difficult to specify or 

distinguish divisions such as ‘provocative’, ‘offensive’ or ‘objectionable’ content9. Law is regularly 

being called upon to prevent the circulation of the offensive or provocative content rather than locating 

the source of information later on. 

 

CURRENT AND PENDING LEGISLATIONS 

1. Section 505(1)(b) of the Indian Penal Code (IPC) addresses a wider canvas —spreading false and 

mischievous content that results in ‘fear or alarm to the public, or to any section of the public whereby 

any person may be induced to commit an offence against the State or against the public tranquillity’. 

Under this law, the convicted can be punished with imprisonment of a maximum of six years and a 

fine. 

In Mumbai, a group of 10 people, out of which five were group administrators and five were members, 

were booked for spreading rumours through WhatsApp. They fed alarm with posts that armed men 

were out to abduct children.  Based on objections and preliminary examination, the police enlisted 

cases under Section 505 1(B) of the IPC.10 

In West Bengal, 2018 those found posting fake news and mutated photographs with the intent of 

causing fear or alarm among the public and those found committing offences against the state or against 

public tranquillity were booked under Section 505(1)(b) of the Indian Penal Code, 1860, as per a Home 

Department official. The State government also started working on a new law to tackle the menace of 

fake news and posts on social media.11 

2. Section 153A of Indian Penal Code (IPC): Prompting enmity between different groups  

Under this section, if enmity is promoted between different groups on the grounds of religion, race, 

place of birth, residence, language etc and any act is done prejudicial to maintenance of harmony; by 

words, either spoken or written; then those found guilty shall be imprisoned for a term which may 

extend to 5 years and shall also be liable to fine.  

 

7 India: Engineer latest victim of mob lynchings fueled by WhatsApp rumors, Ashutosh Pandey, DW 
8 Section 66A of the IT act reads: "Any person who sends by any means of a computer resource any information that is 

grossly offensive or has a menacing character; or any information which he knows to be false, but for the purpose of 

causing annoyance, inconvenience, danger, obstruction, insult shall be punishable with imprisonment for a term which may 

extend to three years and with fine." 
9 Narrain, S. (2018). Social Media, Violence and the Law:. Culture Unbound 
10 https://www.thehindu.com/news/cities/mumbai/10-booked-for-spreading-rumours-on-whatsapp/article7531461.ece 
11 West Bengal plans new Law to tackle fake news on sccial media, The Economic Times, Politics and Nation June 2018  
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The Maharashtra government is considering invoking section 153 A of the Indian Penal Code (IPC) 

against political leaders who are "deliberately trying to spread misinformation" about the ruling 

dispensation.12 

3. Section 499 Of Indian Penal Code (IPC): Defamation 

Section 499 of IPC makes defamation a criminal offence and the punishment for such offence has been 

provided under section 500 of IPC. This law has now been extended to electronic documents.  

 SMC Pneumatics (India) Pvt. Ltd. v. Jogesh Kwatra, 13 was India’s first case of cyber defamation. An 

employee of the company sent derogatory emails to the company's employers and to its subsidiaries. 

The High Court of Delhi granted ex-parte ad interim injunction restraining the defendant from the 

plaintiff by disallowing him to send any derogatory, abusive and obscene emails to the plaintiff and to 

stop defaming the Plaintiff in both the physical and in the cyber space.   

4.  Section 54 in the Disaster Management Act, 2005 

54. Punishment for false warning.—Whoever makes or circulates a false alarm or warning as to 

disaster or its severity or magnitude, leading to panic, shall on conviction, be punishable with 

imprisonment which may extend to one year or with fine.  

In the case of Alakh Alok Srivastava vs Union of India, Dr Tedros Adhanom Ghebresyesus, Director 

General, World Health Organization (WHO) made a statement saying ““We are not just fighting an 

epidemic; we are fighting an infodemic. Fake news spreads faster and more easily than this virus, and 

is just as dangerous.” 

The Supreme Court in May 2020 said that the migration of such a large number of labourers working 

in the cities was induced by the spread of fake news that lockdown would continue for more than 3 

months. This led to panic and chaos among those who acted on such news. A bench of Chief Justice 

S.A. Bobde and Justice L. Nageswara Rao asked the government to invoke Section 54 of the Disaster 

Management Act, 2005 which provides for punishment to a person who makes or circulates a false 

alarm or warning as to disasters or its severity or magnitude, leading to panic. Such person shall be 

punished with imprisonment which may extend to one year or with a fine. 14 

5. Provisions under the Information Technology Act, 2000 

Section 79 - Intermediaries not to be liable in certain cases 

Under this intermediary shall not be liable for any third-party information, data, or communication 

link made available or hasted by him. But this provision shall only be applied when certain conditions 

are fulfilled. If the intermediary / network service provider has himself done some unlawful act and 

even after being notified by the appropriate government or some agency the intermediary fails to 

expeditiously remove or disable access to that material on that resource without vitiating the evidence 

in any manner. 

In 2019, the Chief Election Commissioner of India had a meeting with the representatives of various 

social media platforms to make sure that political parties and their candidates are not able to post any 

hate speech, unverified advertisements or fake news through their respective accounts. To monitor the 

spread of fake news, Facebook planned to open an Operations Centre in Delhi to foresee election 

 
12 https://www.business-standard.com/article/pti-stories/maha-mulling-to-invoke-sec-153a-for-spreading-misinformation-

115112001271_1.html 
13 https://indiankanoon.org/doc/31110930/, Delhi District Court, Smc Pneumatics (India) Pvt. Ltd vs Shri Jogesh Kwatra 

on 12 February, 2014 
14Alakh Alok Srivastava vs Union Of India on 31 March, 2020, SCC Online SC 345 
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related fake news.  The company partnered with various media companies and fact checkers across 

different languages to keep a check on the published content.15 

Section 69 

Under this the subscriber or intermediary or any person in-charge of the computer resource shall, when 

called upon by any agency referred to in sub-section (1), extend all facilities and technical assistance 

to- 

(a) Provide access to or secure access to the computer resource generating, transmitting, receiving 

or storing such information; or  

(b) intercept, monitor, or decrypt the information, as the case maybe; or 

(c) provide information stored in computer resource. 

(d) The subscriber or intermediary or any person who fails to assist the agency referred to in sub-

section (c) shall be punished with imprisonment for a term which may extend to seven years 

and shall also be liable to fine. 

 

REGULATORY ACTIONS 

Regulatory actions taken by Government 

With the highest number of active users on social media platforms than any other country in the world; 

India has witnessed widespread violence and social unrest because of slander and disinformation 

through these platforms. But to tackle with this problem is extremely difficult as there are layers of 

plausible deniability and it is very tough to hold anybody accountable.  

1. In 2018, the Uttar Pradesh Government set up ‘Digital Armies’ which comprised of teachers, 

doctors, advocated and journalists. This army was directed to keep a check on inflammatory 

posts, rumour- mongering and cases of lynching. ‘Digital Volunteers’ will share these rumours 

which qualify as fake news with the police and at the same time, disseminate correct 

information to curb the spread of such misinformation. 

2. In 2018, the Ministry of Information and Broadcasting, Government of India posted a tender 

online for the creation of a ‘Social Media Communications Hub’. According to this tender, the 

selected company would have to monitor social media platforms including Twitter, YouTube, 

etc in order to analyse sentiment of shared data and identify “fake news.” It would likewise 

assist with spreading data in the interest of the administration and infuse news and web-based 

media posts with a "positive inclination for India"16 

3. The Government of Maharashtra, in 2018, proposed to employ some fact checking agencies to 

control the spread of gossipy titbits and fake news on social media.17 

4. The News Broadcasting Standards Authority (NBSA) of India imposed a fine of Rs. One Lakh 

on AajTak for telecasting fake news and tweets relating to the late actor Sushant Singh Rajput. 

It decided that if any videos of the issue previously posted on the website of the broadcaster, 

YouTube or any other links should be removed immediately and the same is to be informed to 

NBSA within 7 days.18 

 
15 India fights fake news on social media ahead of election, Murali Krishnan (New Delhi), DW 
16 Marlow, I. (2018, May 29). India to Intensify Scrutiny of Citizens’ Social Media, Emails. Retrieved September 23, 2018, 

from https://www.bloomberg.com/news/articles/2018-05-29/india-wants-a-new-media-command-room-to-help-boost-

nationalism 
17 Maharashtra to focus on exposing fake news. Retrieved January 7, 2018, 

from https://www.thehindu.com/news/national/other-states/maharashtra-to-focus-on-exposing-fake-

news/article24421836.ece. 
18 NBSA, 9th October, 2020 
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5. The Ministry for Home Affairs called the delegates of online media platforms to go to 

fortnightly gatherings and assess the service with respect to the means taken to control 

counterfeit news and spread of misinformation.19 

6. In  2019, the Information and Broadcasting Minister called for self-regulation by social media 

platforms to deal with fake news.20 

7. During the times of coronavirus the Ministry of Electronic & Information Technology issued 

an advisory to intermediaries to curb the spread of fake news. It was advised to them to keep 

in check the authenticity of news posted on their platforms and take immediate action against 

any fake news.21 

Self-regulatory actions taken by Companies 

1. In 2018, WhatsApp turned out with three advertisements to fight circulation of disinformation 

before the general elections. These advertisements asked the users to check the integrity of the 

information they receive through forwarded messages, before sharing it to others. 

2. Recently Whatsapp has come with a scheme in which if a message is identified as being  “highly 

forwarded” that is, it sent through a chain of five or more people, such a message can only be 

forwarded to a single person after being recognised as such.22 

3. With the increasing number of unverified messages being circulated on WhatsApp on the 

subject of COVID-19, WHO promoted a bot to provide information that has been regularly 

checked and verified by healthcare professionals. 

4.  In 2020, Facebook started working with more than 60 fact checking organisations that checks 

the content in over 50 international languages. 

5. Twitter has announced that they are working out to flag users who consistently post false 

information.23 

 

SUGGESTIONS 

1. In rural areas, where most of the people dealt with are illiterate and have little or no knowledge 

about digital media, the most effective way to spread awareness about something as modern as 

social media is to educate them through traditional methods. In 2018, the police of Jogulamba 

Gadwal district in Telangana educated the people of the village about misinformation using 

‘Janapadam’which is a form of street theatre. This audience- targeted approach helped the 

police to gather a broader reach. 

2. News literacy and ethical journalism is the need of the hour. The news industry, being one of 

the pillars of a democracy, has a huge responsibility on their heads to provide correct and up 

to date news to their audience. They should aim to correct fake news and disinformation 

without legitimizing them. 

3. Improvement of online accountability by social media platforms is another way to reduce the 

spread of fake news. The companies and websites that profit from the spread of disinformation 

should be held accountable. 

 
19 Singh, M. (2018, November 22). Home Ministry asks social media giants to attend fortnightly meetings on fake news. 

Retrieved January 14, 2019, from https://www.indiatoday.in/mail-today/story/home-ministry-fake-news-meeting-

whatsapp-twitter-facebook-google-1393676-2018-11-22 
20  (2019, January 7). Rathore urges youth to fight menace of fake news. Retrieved January 14, 2019, from 

http://www.newsonair.com/Main-News-Details.aspx?id=357648 
21 https://economictimes.indiatimes.com/news/politics-and-nation/view-disinformation-in-times-of-a-pandemic-and-the-

laws-around-it/articleshow/74960629.cms?from=mdr 
22 https://www.theverge.com/2020/4/7/21211371/whatsapp-message-forwarding-limits-misinformation-coronavirus-india 
23 https://www.reuters.com/article/usa-election-twitter-labels-idUSKBN26R1N6 
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4. Websites and applications should be developed by tech companies to identify fake news and 

stop it from being posted in the first place. 

 

CONCLUSION 

In today’s time where we consume most of our daily updates from social media platforms, fake news 

is observed to be spreading like wildfire. Disinformation spread through social media is appalling for 

any society especially in a country like India where fake news spreads faster than actual and authentic 

news. Various legislations are in force in the country to curb the spread of misinformation some of 

which are mentioned in the above article. Government has taken various other actions to deal with fake 

news. Moreover, social media platforms have taken many self- regulatory actions to deal with 

disinformation.  
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SHOULD THE UN INTERVENE WITH OPPRESSIVE REGIMES? A 
COMPARATIVE EXAMINATION OF THE LEGAL ASPECT OF 

HUMAN RIGHT JUSTIFICATIONS FOR INTERVENTION 

- Devangana RL Shah, Rakshita Saxena & Shreya Rai* 

 

ABSTRACT 

The establishment of the United Nations (UN) is for the sole purpose of securing and protecting the 

world peace for the entire human race. The events post World War I and II can be pointed as the 

triggering factor that planned the idea of International cooperation for the attainment of lasting 

world peace. 

One of the basic principle that UN works on is the ‘Protection of every State’s sovereignty’ which 

might be violated in case of any form of humanitarian intervention done by UN in times of crises in 

the form of dispatching or giving authority to other states to dispatch their forces to the area of 

crises. 

There is a whole branch of International law that defines what can be classified as ‘humanitarian 

intervention’ and what are the legal requirements that need to be met before taking such steps.1 The 

invasion/ intervention of Afghanistan by the United States on the pretext to capture Osama Bin 

Laden marks the highlight of the partisan nature and the politicization of United Nation especially 

Security Council. It also shows how due to its position in UN and the Security Council the United 

States influences and sometimes undermines the basic procedure of international law, like modifying 

the legal requirements for declaring war. 

This paper will critically analyze the methods by which United Nation has been able to maintain its 

standards while dealing with violation and protection of citizens under oppressive regimes, and also 

analyze the justifications given by the United Nations for interfering in the internal operations of 

certain countries, like Libya and Afghanistan while failing to intervene in some, like the crisis of 

Syria. 

 

 INTRODUCTION 

In order to critically analyze the United Nation’s stand on any form of humanitarian intervention in 

domestic crises, we first have to look into the basic purpose established in UN Charter, signed in 1945 

by the representatives of 50 countries.  

United Nation in its charter stated the basic purpose, function and scope of its working and also detailed 

the model of its organization. The Article of concern in this context is Article 1 of the Charter that 

states the Purpose of United Nations. Article 2 details the principles on which the United Nation 

operates and expects all its member states to do the same. 

 

 
* Law Graduates, Amity Law School, Noida, Batch of 2014-19 
1 Ian Hurd, Is Humanitarian Intervention Legal? The rule of law in an Incoherent World, Athics and international 

Affairs, 2011, (Mar. 13, 2019), 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1864895. 
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Article 1 of the United Nation charter forms the foundation of the fundamental aim of the organization 

i.e. the Protection of Peace of the world and to become the pillar on which Human Rights are built. 

This very Article establishes the purpose for which United Nation was established. Article 2 of the 

charter states the basic principles on which the organization operates on and which it expects its 

member to operate as well.  

Clause 7 of Article 2 explicitly states that the United Nation shall not interfere in any matters of 

domestic jurisdiction of any state but does not completely take away the power of action from the 

hands of the organization. Chapter VII deals with any form of action taken with respect to threats to 

the peace, any breach of peace and any acts of aggression. Within the Chapter, it contains Article 39 

to Article 51. Article 39 clearly states that it is the responsibility and concern of the Security Council 

to strategize and evaluate as to whether certain situation is to be treated as a risk or disturbance to the 

peace or destruction of animosity and should make suggestions as to the methods that might be brought 

as per Articles 41 and 42, to keep up the peace and security.  

Under Article 41 the Security Council is authorized to make decisions on what measures, not involving 

the use of any form of armed force, are to be employed to give effect to its decisions, and it may call 

upon the member states of the United Nations to apply such measures themselves. These types of 

measures may include complete or partial interruption of economic relations and of sea, air, 

telegraphic, postal, radio, rail, and other means of communication, and the severance any form of 

diplomatic relations. 

Article 42 states that if the Security Council considers the measures given under Article 41 to be 

inadequate or is proven to be inadequate, it may take such action by sea, air, or land forces as may be 

considered necessary to restore or maintain international security and peace. Such action may include 

blockade, demonstrations and other operations by sea, land, or air forces of member states of the United 

Nations. 

The above stated Articles of Chapter VII, beyond any reasonable doubt, gives the Security Council 

with the enormous amount of power to decide on whether a threat to the security and peace of the 

world exists somewhere or somehow and take actions that it deems necessary to restore the state of 

security and peace. 

Following the tragic events of the Rwanda Genocide in 1994 and the Srebrenica massacre, 1995, the 

international community began to seriously question the measures as to how to react effectively and 

swiftly when citizens’ human rights are systematically and grossly violated by the state. The debate 

and the dilemma at the heart of this question was whether the States have unrestrictive sovereignty 

over their domestic affairs or whether the international community has the right and the moral duty to 

intervene in a country, in case of any form of human right violation, for humanitarian purposes.2 

In September 2000, the Government of Canada established the International Commission on 

Intervention and State Sovereignty (ICISS) to answer Annan's question "If humanitarian intervention 

is to be considered an unacceptable attack on sovereignty of a State, how should we, in that case, 

respond to situations like that of Rwanda, to Srebrenica, to other incidences of systematic and gross 

violation of human rights that offends every single aspect of our common humanity?3" In February 

2001, at the third round table conference of the ICISS in London, Gareth Evans, Michael Ignatieff and 

Mohamed Sahnoun suggested the term "responsibility to protect" (R2P). 

 
2  United Nation, Responsibility to Protect, Office on Genocide Prevention and Responsibility to protect (Mar. 27, 2019), 

http://www.un.org/en/preventgenocide/rwanda/about/bgresponsibility.shtml. 
3 id. 
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ICISS subsequently released a report titled ‘The Responsibility to Protect’. In a radical redefinition of 

the meaning of the term ‘state sovereignty’, it was argued in the report that the term ‘sovereignty’ 

entailed not only rights but also certain responsibilities, specifically a state's responsibility to protect 

its own people from the effects of any major violations of human rights.4 

 The ICISS report went on to assert that, where in a situation any state was ‘unwilling or unable’ to 

protect its own people, the responsibility will shift towards the international community and ‘the 

principle of non-intervention will be replaced by the international responsibility to protect those 

people’. The ICISS in its report argued that any type of military intervention is ‘an extraordinary and 

exceptional measure’, and thus for it to be justified, it must meet certain necessary criteria, including5: 

• Just cause: There has to be ‘irreparable and serious harm that is occurring to any of the human 

beings, or is imminently likely to occur in the near future’. 

• Right intention: The primary intention of the any form of military action must be to prevent 

any type of human suffering. 

• Last resort: Before resorting to any of the military measures, every other measure besides 

military invention has to be exhausted. 

• Proportional means: The military means that are used are a measure of intervention must not 

exceed than what is necessary to secure the safety and the human rights of the people affected. 

• Reasonable prospects: Before taking any sort of action, the chance of success must be properly 

evaluated and should be reasonably high, and it must be extremely unlikely that the subsequent 

consequences of any form of military intervention would be far worse than any consequences 

without the military intervention. 

• Right authority: The responsibility to evaluate, plan, implement and order any form of military 

action has to be authorized by the Security Council. 

While the outcome was very close to the ideas given in the ICISS report, there were some very notable 

differences between the report and the R2P: the R2P now only applies to mass criminal atrocities like 

war crime, crimes against humanity, genocide and ethnic cleansing, rather than on human right 

violations, no mention was made in the resolution regarding the criteria as to what would be considered 

a situation necessary for intervention and the Security Council was made the only authority allowed to 

take actions in regard to matters constituting or requiring any form of intervention.  

First action that is to be taken must be of peaceful nature i.e. through diplomatic, humanitarian or other 

means. If these methods and measures fail to resolve the dispute, the international community has to 

come together in a “decisive and timely manner” in order to limit any form of damage to be caused to 

the human life. The precise premise of all the rules above stated and the manner of taking and 

implementing the measures has to be decided on a case-by-case basis under the guidance of the 

Security Council as well as the United Nation Charter. The results of the summit led the world leaders 

to agree on holding each other accountable in case they fail to uphold and fulfill their new 

responsibilities. 

 

 
4 United Nation General Assembly, Resolution adopted by the General Assembly, 2005 World Summit Outcome, (Mar. 

29, 2019), 

http://www.un.org/en/development/desa/population/migration/generalassembly/docs/globalcompact/A_RES_60_1.pdf.  
5 ICISS, The Responsibility To Protect, Report of the International Commission on Intervention and State Sovereignty, 

(Mar. 29, 2019), http://responsibilitytoprotect.org/ICISS%20Report.pdf. 
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 IMPLEMENTATIONAND HISTORIC BACKGROUND OF UN 

INTERVENTION PROVISION 

The introduction of the United Nation Security Council Resolution of 1973 (UNSCR) announced a 

threat to the International security and peace, and gave legal power and status to part VII activity, 

however it did not make any form of clarification regarding that risk. 

UNSCR was a resolution passed on the situation in Libya, which was proposed, by Lebanon, 

the United Kingdom and France. It can be considered as a measure that was adopted in the March 

2011. Ten Security Council members voted in the affirmative (Bosnia and 

Herzegovina, Gabon, Portugal, Lebanon, South Africa, Columbia, Nigeria and permanent 

members The United Kingdom, France, and the United States) and there were five other member states 

(Germany, India, Brazil, Russia and China) that abstained from voting on the resolution, but there was 

no member state opposing the resolution.  

The resolution formed the legal basis for taking measures for military intervention in the Libyan Civil 

War, demanding that there should be ‘an immediate ceasefire’, authorizing certain member states from 

the international community to establish a ‘no-fly zone’ and to use all forms of means necessary except 

for the foreign occupation of the state in order to protect civilians. 

Arming anti-Gaddafi forces 

The arms embargo that was imposed by the resolution of 1970 would have led to the prevention of any 

arms being supplied to anyone in Libya. However, the resolution of 1973 modified the resolution 1970 

with the wordings that ‘all forms of necessary measures, notwithstanding paragraph 9 of the resolution 

1970’ protected the civilians. Hillary Clinton argued in the matter that, even though the arming of the 

anti-Gaddafi forces was not being actively proposed at the time, but it would not have been completely 

illegal to do that.6 

Protecting the civilians from the mass atrocity and carious violent crimes was the reason for the 

Security Council to authorize military intervention in Libya7.  

 Almost all of media commentators misrepresented the ‘Responsibility to Protect’ with ‘Humanitarian 

intervention’. Even though the R2P is featured in merely three paragraphs of a 40-page document 

which is an outcome of the 2005 UN World Summit, it has been suggested by the historian Martin 

Gilbert that even though R2P is mentioned in a relatively small portion of the document it still 

constitutes to be ‘the most significant adjustment to the definition and scope of national sovereignty in 

the last 360 years’.8 R2P’s core principle is that every government has an obligation to protect their 

own populations from the following four mass atrocities of crimes: war crimes, ethnic cleansing, 

genocide and crimes against humanity. It can be seen as primarily being a preventive doctrine. 

However, R2P also takes into consideration that our lives are based in an imperfect world and a 

condition in which a State is ‘visibly failing’ to meet its own responsibilities, the international 

community is under an obligation to act to prevent any atrocities. It does not impart a right to intervene 

on the international community, but imposes a responsibility to protect.  

The distinction between the responsibility to protect and humanitarian intervention is not of diplomatic 

artifice. After the 1995 genocide in the Srebrenica, a town in Bosnia and the 1994 genocide in Rwanda, 

 
6 Dr. Siman Adams, Libya and the Responsibility to Protect, Occasional Paper Series No. 3, Oct 2012 (Apr. 9, 2019), 

https://reliefweb.int/sites/reliefweb.int/files/resources/libyaandr2poccasionalpaper-1.pdf. 
7 UN Human Rights Council, Report of the International Commission of inquiry on Libya, Nineteenth session Mar. 2, 

2012 (Apr. 10, 2019), https://www.refworld.org/docid/4ffd19532.html. 
8 Sir Martin Gilbert, The Terrible 20th Century, The Globe and Mail, January 31 2007, 

https://www.theglobeandmail.com/opinion/the-terrible-20th-century/article17990016/.  
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the international community took up a resolution to never again act as a passive spectator to any mass 

murders. In contrast of that, the doctrine of humanitarian intervention may be summarized as, ‘military 

intervention in any state, without the approval of its authorities, and with the aim and purpose of 

preventing any further widespread of death or suffering among the inhabitants.’9 This differs from the 

R2P on at least three grounds. 

First, the revoking of humanitarian intervention, which aims to prevent any large scale suffering, has 

a far broader scope than that of the R2P, which primarily focuses on the prevention of only four certain 

mass atrocities crimes. Second, humanitarian intervention will automatically focus upon the use of 

military forces. In such a way it overlooks the broader range of negotiated, preventive and other non-

forceful measures that can be taken before the use of military forces, whereas in R2P States have to 

exhaust non-coercive measures first and then resort to the use of military forces. Third, to the extent 

of its implementation, the doctrine of humanitarian intervention is established on the principle of the 

‘right to intervene’, it will automatically assume that it has the authority to proceed without the need 

to secure any form of approval from an appropriate authority under the international law. 

China and Russia both individual permanent states from the Security Council, saw what had happened 

in Libya in February 2011 as domestic matter. There were still certain parts of the Libyan masses that 

faced Gaddafi. As of present, there was no current war going on, while comparing the reaction of UN 

in the Middle East where, without any doubt, the reaction of the United Nation was uniquely distinctive 

from that in Libya10. 

The murdering of the civilians is a terrible thing, at whatever point it may have happened, as has been 

seen by previous experiences, the unexpected and the shocking passing of the regular people while 

fighting furnished gatherings can be considered a typical outcome but which might not fundamentally 

constitute a genocide or a threat to global security and peace.11 It is imperative to state that the killings 

of innocent civilians alone does not constitute or amounts to oppression, but there has to be some other 

Human Rights abuses at the hands of the state government for it to be tagged as an oppressive regime. 

In order to correctly label a State as an oppressive State, the question that needs to be answered is 

‘whether every abuse will amount to breach of international peace and at what stage does the 

international community gets involved?’ 

It is also important to state that it is not completely the United Nation intervention that results in 

unseating of a government or of a war. Through the use of various working group system and the 

Mechanism of Rapporteur, the United Nation interferes only in certain violations by first calling upon 

the state government to take action after making the necessary inquiry, findings and subsequently 

arriving at the necessary conclusion. 

‘In the wake of these types of conflicts, a new kind of understanding on the concept of security is 

gradually evolving. Once what was synonymous with the defense of the territory from the external 

attack, the requirements of modern security has come to embrace the idea of the included protection 

of individuals and communities from internal violence’.12 

In the ‘standard for military intervention’, it is given that the individuals from the Security Council 

should not utilize their veto powers where their own indispensable State hobby are not concerned. At 

 
9 Adam Roberts, Humanitarian war: military intervention and human rights, International Affairs, Vol. 69, no. 3 (1993). 
10 S. Awan, THE LIBYA CONSPIRACY, A Definitive Guide to the Lies of the Libya ‘Intervention’ & the Crime of the 

Century, p. 116, (Apr. 15, 2019), 

http://alfredvierling.com/wpcontent/uploads/2015/09/The_Libya_Conspiracy.pdf. 
11 AS Paphiti, Duress as Defence to War Crime Charges, Vol. 38, Mil. L. & L. War Rev (1991). 
12 Anthony Paphiti, Intervention in the Internal Affairs of States, E-International Relations, Oct. 2015, (Apr. 20, 2019), 

https://www.e-ir.info/2011/10/25/intervention-in-the-internal-affairs-of-states/. 
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the standard , it is generally suggested if the Security Council rejects a proposition or neglects to 

manage it in a sensible period, elective choices are: 

I. Matters to be considered by the General Assembly in an Emergency Special session under the 

procedure of ‘uniting for peace’; 

II. Actions that are within the area of jurisdiction by a particular regional or sub-regional 

organizations under part VII of the charter, has to be subject to their seeking consequent 

authorization from the Security Council. 

The Safety board should consider in its every consultations that, on some off chance that it happens to 

neglect to release its obligation to ensure in the heart stunning circumstances shouting out of the 

activity, the concerned states may not have to discount the different intends to meet the earnestness 

and gravity of the circumstance and that the validity and the stature of the UN might be endured in this 

manner. 

 Kofi Annan then underlined the idea that the obligation to secure peace and security should not be 

mistaken for ‘compassionate mediation’, but rather is to guarantee that a country's activity aren’t 

volatile in nature in case another situation like that of the Rwanda Genocide occurred due to 

negligence, where around 800,000 civilians were executed by individual kinsmen.  

Around that time, there was a present United Nations power in Rwanda, the power still neither prepared 

nor ordered for any sort of stopping measure activity that would have possibly ended the genocide 

then. The ‘Responsibility to ensure’ which was created at the 2005 World Summit has an unambiguous 

and reasonable acknowledgment by all the legislatures that there is a uniform universal obligation to 

shield individuals from any form of atrocities, ethnic purifying, genocides and wrongdoings against 

humankind. 

Countries had consented to take definitive and convenient collective measures for this very reason 

through the authority and after the approval of the Security Council, when the national powers and 

when deficiency of stability become quite apparent.  

Aside from the criteria established and stated under Part VII of the UN charter, there has also been 

absurd number of Human Rights abuses and violations that have also provoked the UN to interfere. 

The justification given by the organization for interfering in Libya and Afghanistan, how damaging 

and threat-full were the actions of the government of these states that required the interference of the 

United Nation and deserved the military measures to be taken by the UN whereas the reason why 

United Nation stays out of Syria and reframes from taking any military actions there will be covered 

in the later chapters.13 

 

 AFGHANISTAN AND LIBYAN CRISIS 

The Afghanistan emergency has a long history and sources portray the emergency as the best to have 

tormented any Bedouin country. In April 1978, the Marxist Individuals' Democratic Party of 

Afghanistan (PDPA) organized an overthrow (the purported Saur Insurgency) with the assistance of 

professional socialist fighters and executed the primary president of the nation Mohammed Daoud 

Khan (1909-1978). From records, inside the time allotment of two years, around 50,000 individuals 

were killed by the Afghan Socialist administration. Afghanistan turned into an enthusiasm of the Soviet 

army who attacked to assist the neighborhood socialists with establishing an expert Soviet 

administration. This invasion ended up giving birth to year old war with thousands of dead. It was 

noticed that the forces called mujahidin bunches were more than dependent on the US for help 

 
13 Edisa Korugic, Why intervene in Iraq, Libya, but not Syria?, , The Times of Israel, Aug.11, 2014, 

https://blogs.timesofisrael.com/why-intervene-in-iraq-libya-but-not-syria/.   
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regarding arms and insights. By means of Pakistan, a great measure of weapons was directed into 

Afghan from US, which went into the hand of the mujahidin gathering.  

 

After the ascent and fall of Kabul, the Socialist administration likewise vanished. Back to mujahidin 

gathering, they took up a genuine battle with the Soviet invasion and it was after the Soviet Association 

pulled back its troops that the administration fell. After the fall, political gatherings concurred on what 

is today viewed as the "Peshawar Accords" and set up the Islamic Province of Afghanistan, which was 

then headed by a break government. After this, another State army restriction jumped up, driven by 

one Gulbuddin Hekmatyar and drove a gathering of forces and began to assault Kabul. Outside the 

impulses of Hekmatyar, three different forces drew in various areas in Kabul and were occupied with 

brutal wars against one another. It is imperative to express that, countries, for example, Pakistan, Iran, 

India, Uzbekistan, and Saudi-Arabia, due to enthusiasm for affecting the deliberately discovered 

Afghanistan, supported and in particular cases sorted out a sensible sum of intense forces tormenting 

Kabul. When these forces were invoked in late 1994 to mid-1995, other solid and shrewdly hazardous 

volunteer armies called the "Taliban" rose and agitation restored, this time in death disturbing scale to 

Afghanistan. In that mid-1995, the Taliban propelled a noteworthy assault on Kabul and endured a 

misfortune which made numerous to believe the end of the gathering, just for the gathering to re-sort 

out and re-assemble in 1996, this time around with military support from Pakistan and cash related 

sponsorship from Saudi Arabia. The Taliban till today stays a standout amongst the most feared forces 

ever. The Taliban even after the September 11 2001 declined to surrender their vision, reevaluating 

themselves as a major aspect of a wide rebellion that destabilized Afghanistan and even swore and 

debilitated to drive out the USA, NATO and their partners and introduce an Afghanistan government 

guided and led by an Islamic emirate. Till today, the Taliban holds a diligent solid footing in the battle 

for the fate of Afghanistan.  

September 1996, the gathering assumed the control over Kabul and set up the Islamic emirate of 

Afghanistan. It is basic to express that outside forces saw trickiness in Afghan as an opportunity to 

press their own specific haven and divided designs. It is vital to express that, the ever-present 

organization of war continually neutralizing all administration parastatals, police drive and the legal 

structures never enabled any legislature to flourish and perform. Back to the history, The United 

Islamic Front (Northern Union) was made under the activity of Ahmad Shah Massoud as an opposition 

with local army and politically determined power against the Taliban Emirate which was maintained 

militarily by Pakistan's Army and stacked by a couple of thousand Al Qaeda accomplices from Middle 

Easterner nations and Focal Asia. 14 

Different NGO reports have effectively blamed certain branches for the Afghanistan administration of 

damaging human rights, not disapproving of the plain actuality that military and other forces 

additionally utilized minors and ladies as apparatuses of wars.  

Osama Receptacle Loaded, a veteran of the battles against the soviets turned into a main figure in the 

Al-Qaeda psychological militant association, which stays till today a main and advanced Islamic fear 

bunches on the planet and it was from Afghanistan that Osama Canister Loaded and his fear monger 

individuals struck the USA on September 11 2011. Al-Qaeda has mounted and executed distinctive 

events on regular folks and military targets in such a large number of nations together with the 1998 

USA Bombings, the 9/11 assault on the World Exchange Center that in the long run prompted the 

invasion of Afghanistan.  

Following the refusal to remove Receptacle Loaded, the United States with the sponsorship of some 

intense forces (international network) reacted with a military activity. In October 2001, the United 

 
14 John Griffiths, Afghanistan: land of conflict and beauty, Ch. 13, Andre Deutsch Limited, (2009). 
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States and its partners propelled besiege against the Taliban with help of Afghan forces. In late 2001, 

the Security Committee approved the USA to oust the Taliban's, which scholarly means, the invasion 

of Afghanistan domain by the US was with the help of the UN, as an offensive against the fear based 

oppressor Al-Qaeda Association.  

The Security Committee of the UN additionally approved that the US and its NATO partners setup the 

International Security Help Power (ISAF) in order to give the required military help and parity. It is 

critical to express that amid this invasion, the United States ran a different enemy of psychological 

oppressor military task. It is critical to state again that in Walk 2002, the Security Committee of the 

UN built up the United Nations Help Mission for Afghanistan (UNAMA) which was set up to deal 

with every single United Country philanthropic alleviation, recuperation and recreation exercises. In 

spite of the majority of the UN invasion and the United States' assault, Afghanistan remains a "fizzled 

state". It has been accounted for that the Taliban has delighted in an upsurge of military achievement 

in 2007-2008, and in actuality a few NATO countries have communicated their shocking concern and 

predicament about the political suitability of the task. Afghanistan has experienced severely incredible 

power competition and outside military intervention, which are just beneficial to intense forces of the 

world leaving the nation in absolute confusion and over tenacious disturbance.  

Legal Reason for the Utilization of Power against Afghanistan  

Article 2 (3) of the United Nation's Charter states that ‘all individuals states will settle their 

international debate by quiet means in such a way, to the point that international peace and security, 

and justice isn't imperiled’. The inquiry that emerges is that did the US (with the quiet help of the 

Security Chamber) take every important measure to settle the issue or not? It merits accentuation to 

push that upon the arrival of the assaults, the Taliban envoy called a news meeting and announced 

straightforwardly that the Taliban would confine Receptacle Loaded and put him to preliminary under 

the Islamic law if a formal demand and proof is gotten from America. President George Shrubbery 

answered the Taliban when they offered to surrender Osama Canister Loaded for preliminary to an 

outsider, if the bombarding ended and they were indicated proof of his inclusion in the psychological 

militant assaults of September 11, Bramble said "there is no compelling reason to examine blameless 

or liable. We know he is liable”.  

It would thus be indisputably concurred that the US with the help of the UN Security Committee settled 

this issue in a diplomatic path as hypothesized by Article (2) and (3) of the UN charter. As indicated 

by ICJ, the privilege of self-protection applies in the reaction of sending by or for the benefit of a 

condition of outfitted bonds, gatherings, irregulars or hired soldiers with complete demonstrations of 

military. In any case, the furnished assault happens when the association among States and the State 

of non-performing artists is close, accordingly, the September 11 assault isn't a State demonstration. 

Afghanistan State was never an on-screen character in it and this conveys to fore the reality and 

extreme truth that the invasion of Afghanistan isn't entirely legal but political and a flex of intensity. 

Psychological oppressors are people, Osama Bin Laden never held a political office neither did he took 

a choice in a place of intensity offered on him by the preeminent law of Afghanistan. Governmental 

issues of intervention are in style to accomplish worldwide targets set by great States and this training 

is ordinarily completed under the wide and politicized international law.  

The Bombings of the Afghanistan by the US bolstered by NATO forces are illegal. The nineteen men 

accused of the shelling of September 11 2011 were not Afghans. The invasion of Afghanistan is 

absolutely political and holds no legal identification.  

Aside from interior political discussions, most human rights violations that tormented Afghanistan 

were those recorded amid the invasion and war. The United States attempted to safeguard the invasion 

by asserting that it was expected to keep a second assault. Albeit begging to be proven wrong, 

regardless of whether this reason is genuine, it has plainly no requirement for that earnestness utilized. 
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United States political pioneers asserted and even as of late President Barrack Obama affirmed it that 

the UN approved the US of America's assault of Afghanistan. So the US troops attacked Afghanistan 

with the help of the UN and under the pennant of International authenticity. The Security Council 

played delightfully to the display by transparently passing different resolutions however disregarded 

to specify in any of their resolutions the utilization of power against Afghanistan, in spite of the fact 

that goals 1373 certified that fear based oppression is an issue that requests earnest consideration and 

encounter and an issue that the United Nations would bolster international endeavors to root and 

execute and furthermore communicated solid help for the Afghanistan to set up another Taliban free 

government. This never implied the endorsement of any military power to be utilized against or in 

Afghanistan by the US or any NATO state (Leo, 1984).  

The relics of the invasion of Afghanistan are still up and doing till this present day and ought not be 

ignored. The war had incited an extension in inside and external evacuees in Afghanistan and has 

moreover enthralled and radicalized various youths as a result of the ruthlessness they have seen and 

persisted15 from and this has worked adversely in annihilating Al-Qaeda and other psychological 

militant gatherings. The intervention was not compelling in the destruction of neediness that has kept 

the land under control for a long time yet rather expanded and killed the not very solid economy of 

Afghanistan. Another underhanded repercussion of the war is that it has spread transversely over guest 

into Pakistan and this has provoked the death of various guiltless regular folks who progressed toward 

becoming casualties of the American automatons et cetera.  

Libyan Crisis  

Muammar Gaddafi turned into the true pioneer of Libya on the September 1 1969 and drove Libya for 

more than four decades. Gaddafi drove a gathering of youthful Libyan military officers against ruler 

Idris I in a coup16 that was tranquil prompting lord Idris escaping the nation. Gaddafi organized Libyan 

Revolutionary Command Council (LRCC) and canceled Monarchical Constitution.  

In the wake of coming into power, Gaddafi and his group quickly started a procedure of coordinating 

assets towards the usage of instruction, human services and lodging albeit some condemned the 

arrangements as not being successful. It is difficult to trust that Libya of the 1950s and the mid-60s 

that was genius western and cherished by the western world would be assumed control by Gaddafi and 

close the American and British skipping. Gaddafi did all that he can to nationalize remote oil and 

business intrigue that has a place with the western world in Libya. He in his 42 years of rule made 

extraordinary walks socially and monetarily - on account of the immense profit produced using oil yet 

clans and tribes keep on being a piece of the statistic scene. Ladies were permitted to dress as they 

wish subject to family confinements. Gaddafi nearly wiped out absence of education in Libya.  

In mid-2011, common war broke out which was again with regards to Arab spring prompting Anti 

Gadhafi forces shaping a board of trustees named the National Transition Council which was intended 

to be a between time government in State vanquished by the dissidents. Numerous Libyans have 

whined of disappointment towards long postponements in arrangement of moderate houses and 

absence of fundamental enhancements and saw political defilement. Multi month after they challenged 

the Gaddafi organization, the Gaddafi government captured human right activists yet express that what 

finished in this emergency began as an insignificant dissents for absence of comforts, radical 

gatherings viably transforming the contention into an undeniable common war.  

It is anyway fundamental to bring out that despite the fact that that Gaddafi did genuinely very much 

contrasted with other African and Middle East pioneers, Colonel Gaddafi is a troublemaker and has 

 
 
16 COI Service, Libya: Country of Origin Information (COI Report), UK Border Agency, Dec. 19, 2012, 

https://www.refworld.org/pdfid/50ebe7042.pdf.  
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incited strife everywhere throughout the world and has his hands in for all intents and purposes all 

contentions in Africa, Middle East et cetera. He was also known to have financed the Polisario front 

the general population's front for the freedom of Saguia et Haura (red trench) and Rio De Oro (gold 

waterway) in their battle for the freedom and autonomy for Western Sahara against Morocco.17 

The western world's disdain for Gaddafi got to the crescendo when he visited the United States to 

address the United Nation General Assembly. He tore a duplicate of the UN charter before startled 

delegates and blamed the Security Council for being an Al-Qaeda and called for George Bush and 

Tony Blair to be striven for the Iraqi war and requested the entirety of Trillion dollars in remuneration 

for the desolates of imperialism on Africa (2009) and he in that spot renamed the Security Council 

"fear board" and said their veto was identical to psychological warfare.  

Legality of the UN Intervention in the Libyan Crisis  

The interference with the Libyan internal scuffles raises a question that deeply questions the adherence 

to the legal structures of the UN charter. The drum for military intervention for Libya has loudly beaten 

by USA, UK and France using the slogan “To stop Gaddafi from slaughtering his own people” The 

question to ask is, when did these countries became friends with the people of Libya.  

It is important to state again that change in any country in the world must benefit in the hands of the 

people, as change from outside may not immediately bring lasting peace to a country. The United 

States led NATO action in Libya violated the parameters of the United Nations Resolution, when the 

pretense of imposing a no-fly zone quickly manifested into a government change operation. But taking 

a look at the consequences of the intervention, things have gone from bad to worse for Libya and has 

left Libya flooded with weapons that was so dangerous for the peace of the entire world. It has been 

reported that Gaddafi never perpetuated a bloodbath in any of the cities that his forces had captured 

from rebels before the illegal intervention of NATO. That says that there was likely no risk of 

bloodbath if the NATO forces did not intervene in what is totally an internal affair and posed no danger 

to the peace of the entire world. And by intervening in the crisis, the rebels banked on the support of 

NATO and resumed hostilities, which eventually led to the death of more than 7,000 people.18 

 Chapter VIII of the Charter of the UN which recognizes ‘regional arrangement or agencies’ have a 

marked role to play in the maintenance of international peace and security; hence these organizations 

have the necessary empowerment to conduct pacific settlement of disputes among members as 

postulated by Article 52 entirely on their own without any recourse whatsoever to the Security 

Council19. This is one of the three basics postulated by the UN Charter as constituting exceptions to 

the general prohibition of force under article 2 (4) of the Charter (the other two is the right of individual 

or collective self- defense (Article 51)), which comes to fore only after an armed attack has occurred 

against the UN member, and now the futile actions against the former enemy states20. The treaties of 

most of the regional organizations contain certain provisions that enables them to defend themselves 

once an attack occurs against any of their members.  

It merits emphasis to state that whenever States decide to use force against another state individually 

or as States, the first question that begs to be answered is whether such an option is pursuant to the 

right of self-defense as postulated by Article 51 of the United Nations Charter or is it authorized by 

the Security Council. In the case of Libya, with regard to Article 51, Article 51 does not apply as Libya 

did not attack any NATO member state. It can thus be conclusively reached that only an authorization 

 
17 Thewillnigeria.com, The Libyan Conflict in perspective, The Nigerian Voice,  

https://www.thenigerianvoice.com/news/47442/1/the-libyan-conflict-in-perspective.html 
18 “World in Conflict – The Case of Libya, The United Nations & NATO”,  (Apr. 26, 2019), 

https://gupea.ub.gu.se/bitstream/2077/52328/1/gupea_2077_52328_1.pdf.  
19 UN Charter, Art. 53. 
20 UN Charter, Art 107. 
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by the Security Council could provide a legal backing for any military action against Libya and keep 

NATO action in violation of Article 2(4). Now, was NATO invasion of Libya authorized? The Security 

Council understands how important it is for all bodies or organizations that would be involved in the 

enforcement of the Libyan resolution to act in accordance with Article 54. Hence, the Security Council 

insisted on the Resolution of 1973 that such organizations must inform the United Nations Secretary 

General and the Secretary General of the League of Arab States immediately of steps to be taken in 

the exercise of authority conferred. NATO did not comply with Article 54 of the United Nations 

Charter just for the simple fact that it is not governed by chapter VIII whereas during the Bosnia/ 

Herzegovina crisis, NATO complied with Article 58 despite the fact it was not governed by chapter 

VIII. It could thus be said that the UN Security Council despite knowing that NATO lacks the legal 

standing to interfere in the crisis of Libya, kept mute and watched ostensibly as NATO forces invaded 

Libya simply because they are against Gaddafi in person for his stern and virile out take against the 

United Nations. 

 

SYRIAN SITUATION 

Reasons for intervening in the Syrian crisis 

As it stands today, Syria continues to grind with Bashir Al-Asaad in power with the security forces 

shifting focus to ISIS and other Islamic extremists groups. It’s been four years of crisis and war in 

Syria, with large calls for the intervention of the UN and NATO. Unfortunately, the UN and NATO 

have remained hesitant to interfere despite conditions being similar to that of Libya, in fact, that of 

Syria as it stands today is over a thousand percent worse than that of Libya. NATO continued to hold 

back despite the August 21 2014 move, attack on civilians in Ghurtta attributed by the US, United 

kingdom21 and France to the Assad government, an event previously identified as a “redline” by 

President Obama that would trigger military action. Despite vivid evidence that the Asaad government 

crossed the line, NATO stayed out of Syria. Today, there are many factors contributing to NATO’s 

decision against intervening in the Syria crisis. Despite using the liberal based (values) rhetoric and 

human rights justifications for the invasion of Libya, the Syrian situation elicited a different response. 

While there was no justification for invading Afghanistan and similarities with Libya, excuses based 

on being an ally with Asaad has taken over reasonability of the United Nations and NATO.  

The Syrian military was well and better trained, equipped, sophisticated and committed to Asaad than 

the Libyan military. This is a very weak excuse as it is well known that many members of the army in 

Syria has defected to support the rebels and even fight against Asaad and if the army is good, why 

have they failed to exert peace in about four years of the unrest. Again, NATO said that the entry into 

Syria of Islamic extremists’ combatants on the insurgent side restrained it from interfering. This is also 

laughable and weak, Afghanistan was invaded simply because they wanted Taliban destroyed, simply 

because, Al- Qaeda was in Afghanistan and despite the fact that, leading fighters of Al–Qaeda were 

not Afghans, yet they invaded Afghanistan. It is important to point out that the largest contributing 

factor was that international resistance to a NATO invasion of Syria compared to that of Libya is due 

to the greater strength and unity of international, regional and internal allies of the Assad regime.  

Bashar Asaad is a friend to many powerful forces in the United Nations and within the Security 

Council. Compared to Gaddafi who called himself an “International leader, the Dean of Arab rulers, 

the/ Kings of kings of Africa, an Imam of Muslims” etc. Gaddafi who did not stop looking for enemies, 

had no powerful friends and was an enemy of the United Nations. NATO faced no opposition 

whatsoever in the intervention against Gaddafi and NATO received encouragement to act by Arab 
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league and Gaddafi’s lack of domestic and international support. The dearth of opposition and lack of 

allies meant that nothing stood in the way of NATO invasion of Libya.  

It is important to state that NATO had less at stake in Syria than its opponents and Asaad remaining 

in power did not greatly harm NATO’s interests, even if it did not help them. Syria presented a different 

case for NATO.22  

 

CONCLUSION 

One feedback against the United Nations structure is that it doesn't generally participate in productive 

confab of Human Rights issues. The States with dangerous human rights records in the genuine feeling 

of it make up the Security Council and this is seen generally as an approach to shield themselves. The 

legislative issues engaged with the doings of the UN are excessive and favors the intense countries 

against the littler ones. That is the motivation behind why Unites States can individually attack 

Afghanistan when it was completely clear that Afghanistan had nothing to do with the 9/11 assault on 

the US. 

In 2002, Professor Anne Bayefsky expressed "that the United Nations individuals try to maintain a 

strategic distance from specifically scrutinizing States with human rights issues by much of the time 

concentrating on Israel". The legislative issues of the United Nations all in all has a ton of impact in 

the way to deal with the world governmental issues with crucial Human Rights abuses which is the the 

real subject of the United Nations.  

Without politicizing the activity, the Libyan and Afghanistan catastrophe has indicated plainly how an 

acclaimed assistance can overwhelm a whole country. To have a superior world, the Human Right 

Commission must be responsible to all countries not just a couple and furthermore be extensively 

agent. For the wide acknowledgment of the UN, there must be straightforwardness; there ought to be 

standard cooperation between the authority of Intergovernmental associations with common social 

orders and the media, and there is requirement for making of well assessable information base to make 

accessible works and call for conclusions before taking activities.  

The present picture on Human Rights is troubling, there is by all accounts a disintegration of duty, and 

the United Nations should indicate approach responsibly to the requirement of rights and not seem like 

a witch chase device in the hands of the United States. It has been built up to have tranquility; we 

should have a solid and peace seeking United Nations than we have today.  

 

 
22 Stephanie Nebehay, UN Details Rampant War Crimes By ISIS And Assad's Regime, Business Insider, (Aug. 27, 2014), 

https://www.businessinsider.com/r-islamic-state-and-syrian-government-committing-war-crimes-un-2014-8?IR=T. 
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EUTHANASIA: DYING WITH DIGNITY IS ALSO A HUMAN RIGHT 

- Sakshi Singh* 

 

ABSTRACT 

The first usage of the term ‘1Euthanasia’ belongs to the historian named Suetonius who described 

how Emperor Augustus, died immediately and without any suffering in the hands of his wife, Livia, 

experiencing the form of ‘euthanasia’ he had wished for. This term was used for the first time in a 

medical framework by a person named Francis Bacon in the 17th century. He compared this term to 

an easy, painless and a happy death during the course of which it was the physician’s duty to lessen 

the physical as well as the mental sufferings of the body. In recent times, this term has been a subject 

to a lot of debate and controversy, with some people putting forward the point that life for some 

terminally-ill patients is so painful that it is not worth living and that ‘2euthanasia’ be made legal in 

order for people to end their life in a dignified manner without any suffering. And then there is 

another set of society which considers it to be morally wrong and a grave violation of the law of god 

which cannot be rationalized under any circumstances. This article will thus, deal with the various 

aspects of the term ‘euthanasia’, its various kinds and India’s stand on passive euthanasia. 

 

INRODUCTION 

In our day to day life, we frequently come across various people who are suffering from an incurable-

illness, and are bedridden and totally dependent on other people. This constant dependence hurts their 

sentiments and looking at their insufferable pain, we often say that death would be a better option for 

them rather than living such an aching life. 

The term ‘3Euthanasia’ comes from two ancient Greek words: ‘Eu’ means ‘Easy’, and ‘thantos’ means 

‘death’, so it means easy death. It refers to intentionally ending an individual’s life who is suffering 

from a painful and incurable-illness. This process is carried out by refusing to continue with the 

treatment or by withdrawing artificial life-support methods. 

 

DIFFERENCE BETWEEN EUTHANASIA AND SUICIDE 

There is a conceptual difference between ‘Euthanasia’ and ‘Suicide’. When we focus on the word 

suicide, it simply means to ‘deliberately killing oneself’. This can be due to many reasons. To name a 

few, it can be because of relationship issues, mental-illness or lack of motivation to live. In the above 

mentioned, reasons an individual gets overwhelmed by the mere feeling of nervousness and faces an 

abrupt feeling of disappointment in life. This disappointment leads the person to a point where he feels 

that life is completely useless and this compels a person to kill himself/herself. When we look into the 

legal framework, suicide is illegal in majority of the countries and is strictly punishable under law. A 

common example of teenage suicide can be taken under this scenario. A teenage boy commits suicide 

due to a relationship crisis and in his view, suicide is the only solution to his problem in the existing 

circumstance.  

 
* Student, Adv. Balasaheb Apte College of law 
1 https://www.healthline.com/health/what-is-euthanasia 
2 https://www.merriam-webster.com/dictionary/euthanasia 
3 https://www.britannica.com/topic/euthanasia 
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Whereas, Euthanasia is different from suicide and can also be interpreted as mercy killing. In 

Euthanasia, another person is responsible for ending an individual’s life in order to relieve them from 

their suffering caused by a terminal illness. This method of mercy killing was supported by ancient 

Greek philosophers, but the practice of suicide was opposed by them. When we compare the two, 

euthanasia is not a sudden or a harsh act. It takes place after a thorough deliberation. Also, to keep in 

mind that, euthanasia is applicable for both animals as well as humans, whereas, suicide only concerns 

itself with human beings and is not applicable for animals. 

 

TYPES OF EUTHANASIA 

• Active Euthanasia: This is a 4type of euthanasia in which a person is under intense suffering, and 

practically has no hope of recovery is induced to death. Generally, under active euthanasia, a 

physician is required carry out the final-death causing act. 5A patient who undergoes active 

euthanasia gives full consent to the physician and the medical procedure, so this procedure is 

performed without any reservation and external persuasion. For this purpose, a lethal injection is 

used, which is administered by a competent medical professional, in order to end any intolerable 

and hopeless incurable suffering and pain. 

• Passive Euthanasia: This is a type of 6euthanasia in which a person withdraws from non-heroic 

methods such as food, water and oxygenation. This euthanasia is mostly used for the people who 

are in a “persistent vegetative state” or for someone whose heath is not improving in the opinions 

of the attending medical staff. 

• Voluntary Euthanasia: This particular euthanasia is carried out with the willing cooperation of 

the patient. And this would suggest that the patient is free from the direct and indirect pressure 

from others. 

• Non-Voluntary Euthanasia: This 7type of euthanasia is carried out when the subject is 

unconscious or cannot give his consent otherwise. Under such circumstances, permission can be 

granted by the family members or by the court, or can be performed by the discretion of the 

attending medical workers. 

• Involuntary Euthanasia: This type of euthanasia is performed on the patient without his/her 

expressed wishes or permission. 

 

COUNTRIES WHERE EUTHANASIA IS LEGAL 

Netherlands 

In April 2002, the Netherlands became the first country where euthanasia and assisted suicide was 

legalized. Euthanasia and assisted suicide are legal in the Netherlands in situations where an individual 

is under immense pain and suffering and there is no chance of improvement. There is no obligatory 

waiting period or a requirement to be terminally ill. Children as young as 12 can also request assisted 

dying, but under this situation parental consent is important. A person has to go through various checks 

before assisted dying can be approved. Doctors who are dealing with the patient of assisted dying need 

to consult at least one other independent doctor to confirm that the patient is meeting the necessary 

criteria. 

 
4https://www.hli.org/resources/types-of-euthanasia-intro/  
5 https://www.nhs.uk/conditions/euthanasia-and-assisted-suicide/ 
6 https://www.wisegeek.com/what-are-the-different-types-of-euthanasia.htm 
7 http://nursingexercise.com/euthanasia-types-dnr-dnar/ 

http://www.lexhumanitariae.co.in/


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in  
Volume I Issue IV | October 2020                                                                                      ISSN: 2582-5216 

 

Page | 164  

  
  

Belgium 

8Belgium passed a law in 2002 legalizing euthanasia and became the second country in the world to 

do so after Netherlands. Euthanasia and assisted suicide are allowed for those with no prospect of 

improvement and unbearable suffering. If a patient is not terminally ill, then there is a waiting period 

of one month before euthanasia can be performed. There no age restrictions when it comes to children, 

but they must have a terminal condition or illness to meet the required conditions for euthanasia. 

Switzerland 

Although in Switzerland, euthanasia is not legal but physician-assisted suicide is allowed and for this 

purpose there is no minimum age requirement, diagnosis or symptom state. But motives, play a very 

important role under this law and an assisted suicide will be deemed illegal if the motivations are 

considered ‘selfish’. For instance- If someone doesn’t want to carry the burden of a sick person or in 

order to inherit someone’s property. Around 1.5% of Swiss deaths are the outcome of assisted suicide. 

Canada 

Both euthanasia and assisted suicide is allowed in Canada for adults who are suffering from “serious 

and irremediable conditions” and whose death is “rationally predictable”. 

Colombia 

In Colombia, the constitutional 9court held in 1997 that “no person can be held criminally responsible 

for taking the life of a terminally ill person who has given a clear consent to do so.” Terminally ill 

patients can request voluntary euthanasia and the first death which took place because of euthanasia 

happened in 2015. In case of assisted suicide, an independent committee must approve the request 

made by the patient.  

Luxembourg 

Both euthanasia and 10assisted suicide are legal in Luxembourg for adults. In order to meet the 

necessary criteria, patients must have an incurable disease with continuous and unbearable suffering 

and no vision of improvement. 

Australia 

After 20 years and 50 failed efforts, the Australian state of Victoria approved voluntary euthanasia in 

November 2017. This law was previously repealed in 1997 by the Australian Senate owing to the 

public backlash against the law in 1995 that had allowed it. 

In order to meet the 11necessary criteria required for euthanasia, a person has to be an adult with the 

ability to take his own decisions, he/she must be a resident of Victoria and must have an incurable 

suffering due to an illness that gives him/her a life expectancy of less than six months, or 12 months if 

the person is suffering from a neurodegenerative disease. And a doctor cannot bring up the idea of 

assisted suicide on his own, the patient himself has to raise it. A person has to make three requests for 

euthanasia or assisted suicide, including one in writing. After the request, the patient must be assessed 

by two qualified and experienced medical professionals. If eligible for euthanasia, a drug will be 

prescribed to the patient. The fatal drug cannot be administered by the patient, a doctor must administer 

the lethal injection. 

 
8 https://www.wionews.com/photos/countries-where-euthanasia-is-legal-0 
9 https://worldpopulationreview.com/country-rankings/where-is-euthanasia-legal 
10 https://euthanasiadebate.org.nz/countries-where-assisted-dying-euthanasia-assisted-suicide-legal/ 
11 https://www.theweek.co.uk/102978/countries-where-euthanasia-is-legal 
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United States of America 

12Several states like Oregon, Washington, Vermont, California, Colorado, Washington DC, Hawaii, 

New Jersey, Maine and Montana now offer legal assisted suicide. Doctors can write prescriptions for 

the fatal drug but a healthcare professional must be present there when they are administered. A 15-

day waiting period is required for all the states between two oral requests and a two-day waiting period 

is necessary between a final written application and the fulfilling of the prescription. 

The Terri Schiavo Case 

13The case of Terri Schiavo case was a legal right-to-die case, which took place in the United States 

from 1990 to 2005. 

In 1990, 26-year-old Terrie Schiavo went into a persistent vegetative state after suffering a major 

cardiac arrest, which cut oxygen supply to her brain. Eight years later, a fierce public battle between 

her husband Michael Schiavo and her parents Robert and Mary began as to determine whether her 

feeding tube should be removed or not. Her husband Michael argued that, Terrie would have not 

wanted her life artificially prolonged, with no sign of recovery. This case incited a nation-wide 

emotional debate over quality of life, right-to-die and ending of life issues.  

The courts sided with 14Michael Schiavo and the state legislature 15passed a bill known as Terri’s law 

and gave Florida Governor, Jeb Bush authority to avert the removal of the feeding tube. After various 

discussions involving the state and the federal courts, Terri’s feeding tube was removed, ending the 

long legal battle over her fate when she died after 11 days, on March 31, 2005 at the age of 41. 

 

EUTHANASIA IN INDIA 

“There comes a phase in life when the spring of life is frozen, the rain of circulation becomes dry, the 

movement of body becomes motionless, the rainbow of life becomes colorless and the word ‘life’ which 

one calls a dance in space and time becomes still and blurred and the inevitable death comes near to 

hold it as an octopus gripping firmly with its tentacles so that the person ‘shall rise up never’ 

- Justice Deepak Mishra (Former Chief Justice of India) 

The 16Constitution of India has accorded various 17fundamental rights to the citizens of India, one of 

the most important being the right to live a dignified life. Every person has a desire to live his/her life 

to the full degree but there, comes certain situations where the person desires to die, or is in some much 

pain that death is the only option left in front of them to ease that pain. 

The topic of legalization of euthanasia is a topic of debate in various countries including India, but this 

term came into the limelight after the famous Aruna Shanbaug judgement in 2011. Aruna Shanbaug 

was a nurse and was brutally raped, which left her in a vegetative state. 

18The Supreme court of India on March 7th 2011, ruled that individuals have the right to die with 

dignity and allowed passive euthanasia with guidelines. A five-judge bench of the Supreme court 

headed by the Chief Justice of India Dipak Mishra and comprising of Justices A.M. Khanwilkar, A.K. 

 
12e-ahttps://www.therichest.com/most-influential/10-countries-where-euthanasia-and-assisted-suicidre-legal  
13 https://www.cbsnews.com/pictures/look-back-in-history-terri-schiavo-death/ 
14 https://msu.edu/course/hm/546/schiavo_case.htm 
15 https://pubmed.ncbi.nlm.nih.gov/16287796/ 
16 https://www.lawcolumn.in/legality-of-euthanasia-in-india/ 
17 http://www.legalserviceindia.com/legal/article-2656-the-struggle-of-euthanasia-in-india.html 
18 https://www.studydhaba.com/ 
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Sikri, D.Y. Chandrachud and Ashok Bhushan, issued guidelines in recognition of “living will” made 

by terminally-ill patients. 

PIL Filed by Common Cause 

On 25Th February 2014, a three-judge bench of the Supreme Court of India had called the judgement 

in the Aruna Shanbaug case to be ‘inconsistent in itself’ and had further referred the issue of euthanasia 

to a five-judge Constitution bench on a PIL filed by common cause. Then, the CJI referred the Gian 

Kaur case, and further stated that this case “did not express any binding view on the subject of 

euthanasia but rather it reiterated that the legislature would be the appropriate authority to bring 

change.” However, the judgement mentioned that the Right to live with dignity under Article 21 was 

inclusive of the right to die with dignity, it failed to arrive at a conclusion on the validity of euthanasia, 

be it active or passive. So, the Aruna Shanbaug case is the only case in India that holds the field with 

regard to euthanasia and which upholds the validity of passive euthanasia and lays down an elaborate 

framework for the same. 

 

CONCLUSION 

“I think those who have a terminal illness and are in great pain should have the right to choose to end 

their own life, and those that help them should be free from prosecution”. 

- Stephen Hawking 

The landmark judgement given by the apex court grants a new course and direction to the medical 

sector and the various campaigners of euthanasia that came forward as the result of relieving the 

sufferings of patients through immense pain and family through high-costing treatments. 

Life is meant to be happy and fruitful, but is that the case for everyone? The simple answer for this 

would be a ‘no’. Life is not equal for everyone, for some its very joyful and healthy and for others it 

may be insufferable and filled with immense pain. People who are against the legalization of euthanasia 

have based their arguments on religious grounds. They believe that this life was given to us by the 

almighty god then only he has the right to take it from us. This may not be the case for everyone. This 

is a case of freedom of choice. Every individual has the right to die if his/her life becomes agonizing 

or undignified. Euthanasia would act as a way to free a person from their unbearable pain.  
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SCRUTINIZING THE TRIAL AND HANGING OF RAJA NAND 
KUMAR, THE FIRST JUDICIAL MURDER IN COLONIAL INDIA. WAS 

IT REALLY JUSTIFIED? 

- Parthik Choudhury* & Ananya Jadhav+ 

 

ABSTRACT 

The trial of Raja Nand Kumar is an example of how arbitrary and capricious the justice of 

administration was in British India. This trial is popularly known as the judicial murder of Raja 

Nand Kumar. This is a historically significant trial because later on, this trial became the primary 

Abigail ground for the impeachment of Governor-General Warren Hastings and Chief Justice Impey 

of the Supreme Court of Calcutta, by the House of Commons, after they returned to England. This is 

a case of conspiracy against Raja Nand Kumar, this was set up indirectly by the Governor-General 

Warren Hastings & Chief Justice Impey of the Supreme Court of Calcutta. Warren Hastings, the 

then Governor-General had belligerency for Raja Nand Kumar for he had fought The Battle of 

Plessey by the side of Nawab Siraj-Ud-Daulah. He was admired by the Nawabs, so Hastings took the 

help of other Indians for surrounding him for the conspiracy. Several trials were conducted against 

him, at first, the case was dismissed by the presidency tow’s court but after that, they filed a case of 

forgery against him. It was a false case but then also they defeated Nand Kumar & was given a death 

sentence by the newly settled court. This paper attempts to analyze the relationship between a man’s 

righteous stand against unethical practices and how he was scapegoated & utilized in furtherance of 

a failed conspiracy plot which ultimately resulted in an unjustified dishonored death. This paper also 

highlights how the virtues of legal transparency, judicial responsibilities, the might of legal 

precedents, righteous fortitude of legal craftsmanship and ultimately, legal & judicious oversight 

were trampled in broad daylight and the implications it had on the men who discreetly propounded 

themselves as the ultimate orchestrators. Finally, this article provides an insight into the legal 

insight and an analysis entrenched in modern foresight as to the prima facie far-reaching 

implications of the same. 

 

HISTORICAL CONTEXT 

This case in its entirety revolves around Raja Nand Kumar1, the then Governor of Hugli during Nawab 

Siraj-Ud-Daulah’s reign over Bengal in 1756, afterwards owing to his loyalty pledged towards the 

English East India Company during 1757, was awarded the name “Black Colonel “during Governor 

General Robert Clive’s period2, he brought numerous far-reaching & consequential charges ranging 

from bribery to corruption in 1775 against the then Governor-General Warren Hastings. Raja Nand 

Kumar gave an elaborate & brief letter of complaint & grievance against Governor General Warren 

Hastings, to Francis, a member of the council on the day dated 11.03.1775 (11th March 1775). This 

letter which was composed by Raja Nand Kumar, was presented before the Council by Francis on the 

very same day itself when the council was in session for one of its meetings. The particulars & inherent 
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intricacies of the letter3 of complaint precisely & without prejudice addressed the fact that in the year 

1772, Warren Hastings when he was the Governor General, accepted from Raja Nand Kumar a bribe 

of total Rs.1,04,105/- in order to appoint an individual by the name of Gurudas as Dewan and from an 

individual named Munni Begam at total sum of Rs.2,50,000/- for the purposes and objective of 

appointing her as the guardian of the then infant Nawab Mubarak-Ud-Daulah who was yet a juvenile. 

The Council had yet again received one more letter from Raja Nand Kumar dated 13th March 1775 by 

means of which he advanced to furnish vouchers in corroborative of his charges of bribery against 

Governor General Warren Hastings4. While the council was in session, Monson proposed a motion 

striking a compulsive obligation on Raja Nand Kumar to appear before it.   

Warren Hastings, who was presiding this meeting vehemently opposed it. Nevertheless & to the 

contrary of the opposition displayed & executed by Warren Hasting’s, motion proposed by Monson 

was passed by simple majority and carried in the Council. An all vexed & riled up Warren Hasting 

hastily dissolved the meeting called by the council & left. Despite of this fiasco, the council 

notwithstanding elected Clavering to preside over the meeting in place of Hastings. Raja Nand Kumar 

when appearing before the Council that was convened, presented before the council a letter in Persian, 

which was directly lettered by Munni Begum & addressed directly to Warren Hastings5. While 

examining Raja Nand Kumar, the council asked him that, “Was he ever approached by either Warren 

Hasting or by his men for the letter scripted by Munni Begum?” Responding to the council, Raja Nand 

Kumar propounded that Warren Hasting’s Baniya, Kanta Babu, nearly four months ago in order to 

collect the letter had come to him, but despite everything the aboriginal letter was never rendered to 

him. Although the Council had also ordered & called Hasting’s Baniya, Kanta Babu, he circumlocuted 

& dodged the appearance before the council owing to Hasting’s pulling certain administrative strings 

to his advantage6. The Council ascertained & unearthed the charges adjacent & in contra to Warren 

Hastings brought by Raja Nand Kumar, to be genuine, veracious & indubitable and furthermore held 

that, he had indeed absorbed a total sum of Rs.3, 54,105/- in form of a bribe and inasmuch therefrom 

the Council7, directed Warren Hastings to pay the synonymous coequal quantum of money into the 

Company’s repository, by means of a resolution. 

 

BACKGROUND 

Out of the total four presiding members of the council, three of them were irreconcilable dissentients 

of Governor General Warren Hastings (thus the council in its entirety reposed of two disparate rival 

hostile groups, majority being opposed to Warren Hastings). 

The hostile opposing group in majority against Hastings comprising of members namely Francis, 

Clavering and Monson insinuated & fomented Raja Nand Kumar in pursuance of bringing 

incontrovertible & irrefutable entrenched charges of ranging from bribery to corruption contrary to 

Warren Hastings before the council, consequently afterwards Nand Kumar back in March, 1775 

relinquished a letter to Francis, a member of the council objecting & contending that back in 1772, a 

bribery of more than Rs. 1,00,000 was endorsed by and to Warren Hastings in furtherance of 

appointing his son Gurudas, as Dewan by Raja Nand Kumar. Moreover, apart from that the letter8 also 

embodied an avowal accusation against Hastings that he welcomed & received Rs. 2.5 lakhs in the 
 

3 Barbara Harlow, Edited by Mia Carter (2003). From the East India Company to the Suez Canal. Durham, NC [u.a.]: 

Duke Univ. Press. p. 132. 
4 Justice M. Rama Jois, Legal and Constitutional History of India: Ancient Legal, Judicial and Constitutional System. 

Universal Law Publishing, 2017. 
5 Mandal, Sanjay (9 November 2005). "History that hangs fire - Nandakumar neglect". The Telegraph (Calcutta). 
6 Sujit Choudhry, The Oxford Handbook of the Indian Constitution. Oxford University Press, 1st Edition, 2016. 
7 Ibid 
8 Ibid. 
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unethical form of bribery from Munni begum with regard to select & elect her as the sole guardian of 

the minor Nawab Mubarak-ud-Daulah who was still a juvenile. In furtherance to that, the Council 

received one more letter from Raja Nand Kumar dated 13th March 1775 through which he furthermore 

extended & exhibited to effectuate & supply the vouchers reinforcing his charges of bribery & 

corruption against Hastings9. 

A member of the council, Francis established his respective letter before the entire council in his 

meeting and one another member & other seconder, Monson calculatedly proposed a motion in front 

of the Council that Raja Nand Kumar be sought out & summoned to turn up before the Council in its 

concerned meeting10. Warren Hastings who was apparently presiding & governing the meeting of the 

council in the competency & forte of the Governor-General, overtly went antagonistic & antipodal of 

Monson’s motion acclaiming that neither shall he not sit in the meeting to learn & gleaned about 

denunciations & allegations against himself nor shall he recognize or attest to the members of the 

council to be certified judges. The one & only lone defender & proponent member of Warren Hastings, 

Mr. Barwell, proposed an exhorted recommendation that Raja Nand Kumar should register & 

document his grievance & expostulation in the Supreme Court because it was the Hon’ble Court that 

was a competent authority & forum to hear the case, and not either the council or its members11. This 

particular motion proposed inside the council was met with affirmation & seconded by the majority in 

the Council, wherefore as a deduction Warren Hastings dissolved the meeting of the council. At which 

point the majority of the members of the council discountenanced & criticized to this unwarranted 

operation of Warren Hastings and that account elected Clavering to conscript the presiding seat at the 

meeting of the Council. On the other hand, the Council in furtherance of all these evidences and actions 

found the charges brought by Raja Nand Kumar, counter to Warren Hastings to be legitimate & 

authentic and in pursuance to that held & divulged that in totality, Warren Hastings had indeed received 

an entire sum of Rs.3,54,105/- in the form of a bribe owing to which the Council by means of a 

resolution hereby directed & mandated that Warren Hastings to pay the equivocal quantum of money 

towards the Company’s depository12. 

 

FACTS 

• A few months later Raja Nand Kumar is arrested with Fawkes and Radhacharan, on the charges 

of conspiracy at the exponent of the Warren Hastings and one another member Barnwell13.  

• Warren Hastings and his supporting Council member Barewell self-confessed their respective 

desideratum before the Hon’ble Judges of the Supreme Court i.e., to prosecute and prefer 

charges against Raja Nand Kumar, Radhacharan & Fawkes for conspiracy14.  

• The collective trial of Raja Nand Kumar, for conspiracy, continued with that of for forgery. 

The Supreme Court delivered its judgment in July 1775, in the conspiracy case15. 

• Fawkes was fined, but when the docket came upon Raja Nand Kumar on the grounds & 

narrative of the forgery, the judgement was reserved16. 

• Warren Hastings foresaw that it would be laboriously formidable to involve Nand Kumar 

directly in any way possible as far as charges for the conspiracy litigation went and for the 

 
9 https://www.whiteblacklegal.co.in/trial-of-raja-nand-kumar-a-judicial-murder-by-muskan-sihag/ 
10 Ibid 
11 https://www.studocu.com/in/document/university-of-lucknow/law-of-crime/mandatory-

assignments/history/4213818/view 
12 Dr. N V Paranjape, Indian Legal and Constitutional History. Central Law Agency, 2015. 
13 Ibid 
14 Ibid 
15 http://www.journal.lex-warrier.in/tag/raja-nandakumar-case/ 
16 H R Khanna, Making of India's constitution. Eastern Book Company, 2019 
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same he implicated & scapegoated Raja Nand Kumar in an another case of forgery, under 

which the sanction was capital punishment as far & as per the outline of the English Act of 

1729 went. 

• Charges of forgery against Raja Nand Kumar, was with concurrence to a bond or deed that was 

claimed as an acclamation & ratification of a debt from a certain Bulaki Das, the banker, which 

is said, was executed by Raja Nand Kumar in 176517.  

• Mohan Prasad produced charges of forgery on 6th May 1775 before the then Hon’ble justices 

of the peace for the town of Calcutta18.  

• Le Maistre and Hyde who presided over in the capacity of Magistrates, heard the case at length, 

probed & contemplated the evidence, on behalf of the prosecution till late night19.  

• The Magistrates presided in the capacity of the justices of the peace, were contended with the 

evidence presented by the prosecution witnesses, in course of which they ordered the Sherriff 

& keeper of His Majesty’s prison at Calcutta to accommodate Raja Nand Kumar in safe custody 

until his release as per the necessary dictums of law20. 

• Mohan Prasad furnished a bond to prosecute & hold Nand Kumar in the Supreme Court dated 

7th May 1775 accountable, basis on which, his fateful trial was executed before the Chief 

Justice and three other puisne judges of the Supreme Court on 8th May 177521. 

• The trial of Raja Nand Kumar began on 8th June and endured for eight continuous days without 

any adjournment. The advocate of Raja Nand Kumar, in the very beginning, advanced a plea 

in relation to the matter of jurisdiction of the Supreme Court in the, which was rejected by the 

Court.  

• The Court sat every day from 8 a.m. and witnesses were scrutinized till late at night. The judges 

cross-examined the defense witnesses in critical & exhaustive peculiarity following on the plea 

that the King’s Counsel was inproficient of doing it fastidiously22. 

• It raised a formidable question mark on the righteousness and the probity of the judges. The 

trial prevailed till the midnight of 15th June 1775.  

• The Chief Justice Impey summarized & encapsulated the whole matter on the fateful morning 

of 16th June 1775. The judges gave the accordant verdict of “guilty”23 unanimously and the 

jury also followed suit & accorded their verdict of also “guilty.”  

• The Chief Justice after having rejected all respective pleas to defend Raja Nand Kumar, 

incarcerated him to death under the English Act of 1729 the British Parliament24. Every 

feasible & fortuitous endeavor was undertaken to save Raja Nand Kumar proved in vain. 

• The advocate of Raja Nand Kumar asserted unalterably to forward an appeal to the King-in-

Council and petitioned the Court to stay the implemented performance of the verdict till the 

time the Council’s decision was not proverbial & established25.  

• The petition was rebuffed by the court. Viable efforts to seek the aid & support of the Council 

members also proved in vain26.  

 
17 http://www.legalserviceindia.com/legal/article-1457-conflicts-of-dual-judicature-trial-of-raja-nand-kumar.html 
18 Ibid 
19 Ibid 
20 M P Jain, Outlines of Indian Legal & Constitutional History. Lexis Nexis, 7th Edition, 2019. (Reprint) 
21 https://www.legalbites.in/working-court-raja-n-kumar-patna-cossijurah-cases/ 
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• The letter of recommendation by the Nawab to the Council, to suspend the sentence until the 

pleasure of His Majesty was known, also proved to be nugatory, since the Supreme Court took 

no cognizant undertaking upon it after being forwarded by the Council27.  

• Raja Nand Kumar was forasmuch hanged on 5th August 1775 at morning 8:00 a.m. in Cooly 

Bazar near Fort William28. 

 

DECISION 

The Hon’ble then Supreme Court held that the case of conspiracy to stand as dismissed as they did not 

have any evidences against Raja Nand Kumar. The second case of forgery against Nand Kumar was 

held liable and was given Capital Punishment29. 

The Court held that Raja Nand Kumar was guilty as charged with forgery and for the same he was 

given a capital sentence by the then Chief Justice Impey and was hanged on 5th August, 1775 in Cooly 

Market near Fort William for the same30. 

 

SCOPE- CRITICAL ANALYSIS & APPRAISAL 

My findings & mundane rationale as far as the prima facie judgement of Raja Nand Kumar’s verdict 

is concerned is that Chief Justice Impey in the given case acted utmost inequitably & unfairly in 

denying interlude or cessation of any form to Raja Nand Kumar. No rational man whose conscience is 

entrenched with critical logic & legal wisdom can deny the fact that Chief Justice Impey undertook 

this unethical endeavor in order to indulge & satiate Warren Hastings. The entire trial of Raja Nand 

Kumar bespoke the scathing fact that the founding of the Hon’ble & holy inception of the Supreme 

Court hardly ordained any form of reverence or veneration from the indigenous natives since it was in 

its entirety in contra to their social state of affairs environs and conventions. The trial in its whole has 

been widely held & hallmarked terminalised as the “judicial murder” of Raja Nand Kumar which by 

a thunder strike startled & dismayed the moral scruples of mankind. Considering the circumstances 

which ultimately led to the fateful verdict of Raja Nand Kumar’s trial was undoubtedly and certainly 

an open & shut case of malfunction of natural justice.  

Unmistaken, this is a clear matter of scheming machination & confederacy in contra to Raja Nand 

Kumar, the Governor General had always possessed a grudge privy to Nand Kumar 

There was no likelihood or probability of Warren Hastings either repudiating or disavowing on the 

terms that the money he had absorbed under his umbrella literally fell under the sweeping unabridged 

terms & conditions of his concordat treaty & oath to take no possible forms of "concessional leeway " 

or "benefaction" or “endowment” or "recompensed reparations" from an Indian King, Nawab or 

Prince. (Owing to the fact that the emolument had been made in 1772 therefore it was not covered by 

North's Regulating Act).  

But was Hastings' breach of his oath a cognizant crime? The same question, as put forward towards 

the Lords by Warren Hastings' official hired counsel, Robert Dallas, was on the premise that whether 

"established customary usage” didn’t grant under any form or circumstance "people of distinguished 

 
27 Alex Andrews George, Important Judgments that Transformed India: For UPSC Civil Services Examination. McGraw-

Hill, 1st Edition, 2019. 
28 https://www.lawyersclubindia.com/forum/infamous-trial-of-raja-nand-kumar--5104.asp 
29 https://notesmilenge.files.wordpress.com/2014/09/regulating-act-of-1773-creation-of-supreme-court-at-calcutta-some-

landmark-cases.pdf 
30 Ibid 
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illustrious rank" warranted a sanction of "allotment for table expenses" albeit "denizen at the courts of 

eastern princes”. The customary procedure of erstwhile Governor General’s was entrenched as an 

unparalleled precedent; the remittance to the Nawab himself when visiting the Governor General in 

Calcutta was duly invoked as an irreplaceable parallel. Custom and Dallas have vehemently 

commented & condemned, that it must be decisive as to whether the act was criminal. Far away, in 

England itself, there were existing "a massive number of various practices with relation to the receipt 

of remittance by people in affairs public scenario" which would not attract any form of legal scrutiny 

or litigation, although those actions, sanctioned by customary law, could not be the basis of a criminal 

charge. To prove corruption the members strived to rely on the trust based on a record made before 

the Supreme Court in Calcutta. The Lords ruled out the record by placing claims on its formal 

inadmissibility. Alone and without more secondary sources of evidence, it was held that the record in 

itself was not appropriately convincingly persuasive; nevertheless, there were several conjunctures in 

the circumstances that reinforced its influence-the mortality of the petitioner or the plaintiff. 

The Chief Justice of the Supreme Court in Calcutta, Elijah Impey, an all-weather compatriot of Warren 

Hastings, presided over the proceedings related to the matter of Raja Nand Kumar with two other 

judges of English origin. It should be viably noted that there existed a great deal of inconsistent 

divergent testimonial wholly antithetical in its entirety from Indians, and moreover the jury composed 

totally of Englishmen had the final call to decide whom to place their trust on. As far as the legality of 

the litigation is concerned I feel that it was highly & imperatively shrouded in a cloud of doubt that 

the so called document that Nanda Kumar was supposedly believed to have forged fell within the terms 

& conditions of the English forgery statute; it was quite possible and reasonable-if in this matter 

Blackstone's treatise was to be deemed & opined-that the statute itself was not applicable in the state 

of Bengal; and indeed it was almost unquestionably secured & definite that the Supreme Court in 

Calcutta did not possess the requisite warranted jurisdiction to try an Indian on a matter for a crime 

contra to another fellow Indian. Ultimately, the enlightened jury finally impeached Hastings as the 

serving Governor-General. 

To add on to that, when Chief Justice Impey was running for a seat in the House of Commons against 

a certain Richard Brinsley Sheridan, a distinguished Impeachment Manager, Sheridan's compatriots & 

allies pursued Impey with the make-shift figure of a black man additionally enshrined with a noose 

around his neck. It was more than enough to defeat & impeach Impey. A certain attempted venture to 

impeach Impey ran aground on the Pitt’s administration's reluctant indisposition to support the striked 

charges. Not a single piece of evidence was ever brought forth that indicated that Hastings orchestrated 

the outcome or meddled in any manner as far as the judges' conduct of the trial was concerned, owing 

to which the term "murder" appeared to many individuals too substantial & a raw visualized depiction 

of the proceedings that unfolded. But then again it was always and quite a reasonable & sensible 

rationale that Raja Nand Kumar would not have been prosecuted unless for a nod executed by Warren 

Hastings himself, and if, as it may seem clear at this point of juncture, the Supreme Court based in 

Calcutta had no reasonable possible jurisdiction, the so called raw terminology of "murder" appears 

aptly meticulous & unerring here.  

 

IMPORTANT QUESTIONS RAISED ON THE TRIAL 

a) Whether the Raja Nand Kumar fell under the prima facie jurisdiction of the court? 

As far as this question is concerned the primary remonstrance & dissent pertaining to the Hon’ble 

Supreme Court’s prima facie jurisdiction was erected on the fact that erstwhile the institution of the 

Supreme Court in Calcutta, native Indians in Bengal were judged & faced prosecution by the local 

based Faujdari Adalats. But as far as this case went, the violative transgression was executed before 
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Hon’ble the Supreme Court, and as a consequence the Supreme Court had no prima facie jurisdiction 

to decide the case whatsoever. 

b) Whether the English Act of 1729, which made forgery a capital offense, was extended to 

India? 

Chambers has commented that the English laws were instituted to suffice their own respective 

litigational & legal perquisite necessities & obligations and wherefore these laws shouldn’t be made 

applicable to India and its territories. The other respective judges were of the preliminary perspective 

that the English statute of 1729 in particular was practice by the other concerned courts even before 

the institution of the Supreme Court in Calcutta and in any event & every occasion the King established 

& implemented a fresh new law pursuant of the subjugated & occupied dominion and its sovereign 

territories, all such corresponding similar laws as were in complete practice in England, shall become 

and assume the laws of the concerned occupied dominion and its territories also. 
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CK ALLEN ON LEGAL DUTIES 

- Shilpi S. Gautam* 

 

ABSTRACT 

An Australian-born Carleton Kemp Allen was professor and Warden of Rhodes House at the 

University of Oxford. At the point when the right is given to the individual then it is expected that 

specific duties are likewise forced on the individual. The privilege has its correlative duties. There 

are two sorts of duties when the individual must play out his duty when he has a lawful duty yet in 

the event of good duty he does not commit. It is on the tact of a person. The duty is arranged into 

supreme and relative duty, positive and negative duty, and essential and optional duty. Here we try 

to look through the idea presented by Carleton Kemp Allen, his takes on legal duties. Along with 

that, we’ll also be examining the concept of legal duties, what he meant by legal duties, and the flaws 

in this concept. 

 

LEGAL DUTIES 

The ordinary precepts of statute return the appropriate response that each lawful framework is made 

up, and should be made up, both rights and duties and that the two things are equal constants. The 

present concern is just with the natural view that rights and duties are indissociable part and partner of 

a wide assortment of legitimate connections. From the perspective of certain scholars, it is of no second 

which is to be viewed as part and which as a partner. Rights and duties are "however various parts of 

similar standards and occasions," and for the motivations behind juristic examination, it has no effect 

on which viewpoint we select for thought, for to look at one is essential to inspect both. As Sir 

Frederick Pollock, whom he appears - to see the law as essentially an arrangement of duties, for he 

characterizes rules of law as "the duties of subjects under the basic authority of the State," watches: 

"Duty and Right are not so much more distinct in law than activity and response in mechanics. Thus, 

no doubt such subjects of conversation as to whether an arrangement of law ought to be masterminded 

under heads of duties or heads of rights are the best-case scenario of auxiliary significance, and can't 

prompt finishes of any widespread legitimacy1.  

▪ Certain advanced principles convey a strong test to this supposition that privilege and duty are 

the consistent, concurrent, and associated topic of law. These hypotheses go a long way past 

the proper inquiry of plan as per rights or duties; they won't award the underlying propose.  

▪ Allen proposes to consider here two hypotheses, one which holds that law comprises 

exclusively of duties, and another which holds that law comprises neither of rights nor of duties, 

however of-there I delay; for of what it consists, without both these components, it is difficult 

to see.  

▪ The first is the positivist teaching of Duguit. It will be valued that I am not presently worried 

about the entire of Duguit's incredibly vivacious and adaptable educating, however with that - 

some portion of it-it is, obviously, the philosophical or sociological beginning stage of his 

entire law which presents his examination of the genuine substance of the law.  

▪ The absolutistic regulation that law begins exclusively with the State-i.e., the sorted out, 

embodied sovereign State of conventional political hypothesis. (He disavows by and large the 

embodiment of the State: the premise of all administration to him is just the true intensity of 

 
* Student, Third year, Gujarat National Law University 
1 Carleton Kemp Allen, ' Legal Duties' [ 1931] Yale Law Journal  
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the more grounded individuals from a network over the more vulnerable.) Law starts, of need, 

with society itself. It is front and better than the State.  

▪ Next, Duguit assaults the individualistic origination of characteristic rights. Rights commonly 

amount to nothing. It is difficult to consider man as whatever else than a social animal, engaged 

with an inevitable plexus of associations with his colleagues. These connections, Duguit holds, 

are never of rights, however consistently of duties. The independent convention settles upon 

the hypothesis of the fundamental correspondence of men, which is simple fiction. In all 

actuality, the main law which administers the individual is social law. This is the law of social 

solidarity, emerging from two "consistent and unchangeable components in the public field:  

▪ Men have certain social needs which they can satisfy just by standard effort; 

▪ They have certain various needs and various aptitudes, which they can fulfill just by trade and 

by the division of work".  

In like manner a standard of direct powers itself on social man by the general idea of things. A standard 

which may be arranged thusly: to do nothing which is biased to social solidarity under both of its two 

structures and to do everything which will in general acknowledge and create, social solidarity, 

mechanical and naturally. This standard is both social and individual: social because the entire 

presence of society relies upon it; individual, since it exists in the individual soul.  The law of social 

solidarity is certainly not consistent. It charges with evolving conditions: "The standard of law, as I 

consider it, isn't a perfect and total guideline, to which men ought to endeavor to inexact increasingly 

more consistently; it is a variable and evolving rule, and the Juris counsel can figure out what rule of 

law adjusts precisely to the structure of some random society." 

Hence its difference from "natural" law. This being droit objectif, Droit subjectif is only a fulfillment 

of the same purpose. Man has droits: 21 but they are only powers to do his duty. "They are powers 

that have a place with him because, being social, he has a social obligation to satisfy, and he should 

reserve the privilege to satisfy his obligation." Individual liberty, then, is only liberty to develop as 

completely as possible one's activity for the sake of solidarity. It is the liberty to perform one's social 

duty. 

Indeed, even the State is dependent upon the preeminent goal law: "Political power plans to 

acknowledge le Droit; it is obliged by le Droit to do such lies in its capacity to guarantee the rule of 

Droit. The State is founded on force, but this force is legitimate [only] when it is exercised in 

conformity with Droit it is political power placed at the service of Droit2. 

 

FLAWS IN THE CONCEPT OF LEGAL DUTIES 

The principal shortcoming of this new "target law" is that it substitutes for the fanaticism of the 

individualistic school another type of unyieldingness similarly self-assertive. Duguit's "law" of social 

solidarity, on examination, turns out to be a commonplace parading under an imposing title. Assuredly 

man is social, and so are his legal rights; a society-any society, the most primitive as well as the most 

complex---cannot exist unless there is some co-operation for common aims and some economic 

exchange and division of labor. But these are simply manifest facts of existence; it is only by a 

metaphor that they can be called a "law." 

In other words, it is a state of facts which gives rise to the necessity for exercising the sense of rightness 

and usefulness in principles of conduct that sense of rightness and usefulness can proceed, in the last 

analysis, only from the individual intelligence and conscience. Thus, the existence of this supposed 

 
2 Ibid 
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transcendent "law" does not in any way relieve us of the problems of right and wrong, justice and 

injustice, which from time immemorial have been the battleground of philosophical jurisprudence. 

Thus, its distinction from "normal" law. This being a Droit objective, Droit subject if is just satisfaction 

of a similar reason. Man has Droit: 21 yet they are just powers to carry out his responsibility Individual 

freedom, at that point, is just the freedom to create as totally as conceivable one's action for solidarity. 

It is the freedom to play out one's social duty. Indeed, even the State is dependent upon the preeminent 

target law:  

"The purpose of political power is to recognize le Droit; it is obliged by le Droit to do all of that lies 

in its ability to ensure the standard of Droit. The State is established on power; however, this power is 

real only when it is practiced in similarity with droit . . . It is a political force put at the administration 

of Droit3.  

The crucial shortcoming of this new "target law" is that it substitutes for the opinion of the 

individualistic school another type of stubbornness similarly arbitrary. Duguit's "law" of social 

solidarity, on assessment, ends up being an ordinary marching under a monumental title. Without a 

doubt man is social, as are his legitimate rights; a general public, the crudest just as the most mind-

boggling - can't exist except if there is some co-activity for regular points and some monetary trade 

and division of work. In any case, these are shown realities of presence; it is just by an allegory that 

they can be known as a "law." As it were, it is a condition of realities which offers ascend to the need 

for practicing the feeling of rightness and value in standards of lead that feeling of rightness and value 

can continue, in the last examination, just from the individual insight and still, small voice. Hence the 

presence of this alleged otherworldly "law" doesn't in any capacity assuage us of the issues of good 

and bad, equity, and bad form, which from days of yore have been the battleground of the philosophical 

statute.  

 

DUTIES 

Duties, it has been stated, signifies "dedication to the different sorts of good concerning their relative 

worth and significance." "At the base, the feeling of duty is the due valuation for the proportionate 

target estimation of finishes. Self-refusal for the lion's offer isn't the fundamental human incredible, 

nor the principle end which has target esteem. In reality, there are numerous conditions where self-

refusal isn't just not a decent, however is a positive malevolence. It might be a type of insignificant 

shortcoming, and not inconsistently it is a type of extravagance. There is just a single individual 

drearier than the individual who is forever remaining on his privileges, and that is the individual who 

is forever remaining on his duties. Allen states that we must let live, however, it is our entitlement to 

live, nor do carries out responsibility as the sole rule of lead become any progressively alluring when 

it is owed not to people, yet to the network. In a lot of current hypotheses, there is an inquisitive 

superstition concerning the particular righteousness of what Allen calls simple mass. It is by all 

accounts felt that there is some independent sacredness in a negligible majority for the wellbeing of its 

own. A total of people related to a typical reason for existing is to have the full rights and duties of 

legitimate character just by temperance of being a total essentially because, in Maitland's expression, 

it "carries on like an organization." It is increasingly significant that it ought to carry on like a 

partnership than that it ought to stay under control. It doesn't appear to be pondered as a likelihood that 

the wonder of an uncertain number of gatherings and septs carrying on like enterprises may turn into 

an incredible social bug, not to state grievous oppression over what little is left-of independent 

individual life. Law unto itself and an incomparable authority over the individual heart just because it 

is a total co-working for specific closures. There is no legitimacy in co-activity and solidarity in 

 
3 Ibid 
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essence: everything relies upon the conclusion to which co-activity and solidarity are coordinated. 

However, solidarity all by itself appears to establish an irrefragable standard for Duguit: it is by all 

accounts inconsequential to him to ask into it’s implied.  

Duties, it has been stated, signifies "commitment to the different sorts of good concerning their relative 

worth and significance." "At the base, the feeling of duty is the due valuation for the proportionate 

target estimation of closures."  

To state that a man has no privilege but to carry out his responsibility is to mean either (if we are 

managing in an unimportant confusing expression) that he has no privilege by any means, or, in all 

likelihood that he has a case at any rate to that base of ensured opportunity which, as it appears to me, 

is the beginning stage of every single lawful framework and which is a deterrent on the edge of an only 

"deontological" perspective on the law.  

Ck Allen also here had imagined, four head manners by which a charitable demonstration may offer 

ascent to lawful rights or duties.  

▪ It might be instructed by the law as a positive duty.  

▪ Its philanthropic intention might be set up as a resistance to a demonstration that would 

somehow be unlawful.  

▪ It might be the establishment of a case for repayment.  

▪ It might be the establishment of a case for pay for injury supported in sparing one individual 

from the outcomes of the illegitimate activity of another. 

A legitimate precedent-based law duty is nothing else than the implementation by the law of that which 

is an ethical commitment without lawful requirement. There are numerous conditions wherein a 

demonstration which some way or another be illicit might be legitimized on the ground that it was 

accomplished for the offended party's advantage and with intentions ethically great and magnanimous. 

The fact of the matter is intriguing: under our extreme teaching of "resulting inconceivability," the 

criticalness or overwhelming quality of the intruding on cause is unessential; it could barely be said 

that this hazard was "impliedly in the examination of the gatherings," for the situation viable one of 

them explicitly disavowed it; and the judgment of the dominant part rests exclusively upon the basic 

good duty of sparing human life when in danger. The philanthropic good duty of sparing life isn't 

viewed as one which merits material prize; nor is the salvor rewarded for any mental fortitude or 

undertaking which he may have appeared or any hardship which he may have persevered through, 

except if he has been fruitful in sparing significant property. To be sure the ace of a vessel is under a 

legal duty to go to the help of another vessel in trouble for saying life.  

The law of trusts perceives a constrained sort of negotiorum gestio in the natural rule that a trustee 

who has appropriately and sensibly paid cash-based for the conservation of the trust property is 

qualified for being repaid out of the domain 99 or by the cestui que trust if sui juris,'" and to hold a 

lien on the trust property for such repayment 11 This is the most basic equity on account of an 

individual who embraces difficult duties and liabilities in the interest of another, much of the time 

without remuneration of any sort. A similar guideline fundamentally applies to the executor, ' and there 

is some expert for holding that even an agent de child tort is, in comparative conditions, qualified for 

some proportion of insurance; for even though - he can't guarantee for cash paid throughout his - 

improper organization, it appears that he may argue such installments in relief of harms in an activity 

of trover or trespass brought by the legitimate agent or chairman.  

Another sort of semi negotlorono ques is to be found in oceanic law, in the standard of general normal, 

as indicated by which one of a few co-travelers who has made his very own penance specific 

enthusiasm for a way which collects to the enthusiasm of everything is qualified for sharing the 

commitment with the others - who have profited. This, similar to the rescue, is an exceptionally old 
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foundation of the ocean; 10-yet it varies from genuine negotiorurn gestio4 in that the petitioner recoups 

for a penance made in an intrigue which isn't altogether another's, however, is halfway his own.  

In case primac impression has set out that deviation over the span of a journey to spare life is a reason 

for an evident break of the conditions of a contracting party: The incautious want to spare human life 

when in danger is one of the most helpful impulses of humankind.  The promptings of mankind in such 

a manner must not be checked or meddled with by prudential contemplations as to harmful outcomes. 

Allen expresses that he doesn't say that there is a lawful duty to change one's own life to spare that of 

an outsider; surely, he additionally accepts that he ought to unhesitatingly say there was not, however, 

there might be a closer way to deal with such a duty to spare the life of one's kid or spouse or husband. 

On any occasion, there might be an ethical commitment that would so follow up on the brain of any 

customary sensible man that he would naturally race to the help of one in quick danger through the 

careless demonstration of an outsider.  

Allen ultimately infers that the law could securely accept that, at any rate where human life is in 

question, the motivation to simply charitable lead is a piece of the profound quality of the normal man. 

Even though this sort of lead isn't probably going to be authorized by any arrangement of law in a 

flawed world, since it includes the outrageous generosity than which, we are instructed, no man hath 

more noteworthy love, it appears not in the slightest degree far-fetched that some time or another the 

law may essentially expect of human instinct in any event that base of philanthropy which Bentham, 

and most reasonable people with him, considered not in an overabundance of the plain man's plain 

duty5. 

 

CONCLUSION 

Dr. Allen likewise bolsters Austin’s see that an obligation owed to the state is total and there are no 

co-relative rights in the state. To cite his words, "a state urges youngsters to go to class, or to be 

immunized, restricts the offer of specific medications or alcoholic alcohols, or forbids the importation 

of animals which have not first been isolated. In such cases, the state has no comparing right. 

Especially, the duties upheld by criminals are legal ".  

The basic component in the origination of status is that the rights and duties appended to it are 

controlled by law and are autonomous to the person's decision. This condition is fulfilled the status 

does not have to emerge from a willful act. 

 

 
4 Ibid 
5 Ibid 
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RAPE AND RELIGIOUS PERSECUTION AS CONSTITUENT ACTS 
AND WEAPONS OF GENOCIDE 

- Pallabi Paul* 

 

ABSTRACT 

This paper attempts to highlight the global issue of Genocide as a crime which is prohibited under 

the Convention on the Prevention and Punishment of the Crime of Genocide (the Genocide 

Convention). The author would like to cite out various provisions provided under the Convention 

along with acts of brutality like rape and religious persecution along with the effect of rape, how do 

many communities were abused and tortured. Further analysis of cases of Genocide in Bangladesh 

has been provided. Furthermore, a detailed study has been done with regards to certain measures 

taken by World Court against the Federal Republic of Yugoslavia for Prevention of Genocide and 

how the Myanmar Military systematically mass raped the Rohingyas with the purpose to commit 

Genocide. Study of the report of the USCIRF which was released on the serious issue of religious 

freedom Conditions in Bangladesh. 

Keywords - Genocide, Religious Persecution, Crimes, women, injustice 

 

INTRODUCTION 

Genocide was first recognized as a crime under international law in 1946 by the United Nations 

General Assembly. It was classified as an independent in the 1948 Convention on the Prevention and 

Punishment of the Crime of Genocide (the Genocide Convention). During the second world war 

,genocide took place in such a manner that UN General Assembly was bound to follow  the Nuremberg 

Judgment. Besides this, in its resolution 96 (I), in 11th December,1946 the General Assembly declared 

that "genocide is a wrongdoing under International law in opposing to the thoughts and points of the 

United Nations and censured by the socialized world. "Sexual violence against women at the time of 

war and genocide is a serious issue. Rape is utilized as a strategy of war and destruction as a result of 

its physical and psychosocial ramifications for people, families, and communities. Rape doesn't have 

steady capacities after some time and in all social orders, in light of the fact that sexual brutality is 

exceptionally contextualized by individual, situational, social, and social factors. It is imperative to 

contextualize the importance of assault as far as these social and social real factors, just as far as the 

individual and situational factors that intervene the capacity of sexual violence. Genocidal assault is 

truth be told a wrongdoing that ensnares both sex and identity and to comprehend that specific ladies 

are being assaulted by specific men for specific reasons. In September 1998, the Rwandan Tribunal 

delivered a noteworthy judgment in Prosecutor v. Jean-Paul Akayesu1, turning into the principal 

worldwide criminal council to characterize assault as a demonstration of annihilation and to see a 

person as blameworthy of slaughter on the premise, entomb alia, of demonstrations of assault and 

sexual brutality. The Rwandan Tribunal in its Akayesu Judgment addresses and explains many, if not 

all, of the worries brought up in the discussion about destructive assault. 

Meaning and definition of 'Genocide' 

The General Assembly did not rest and went ahead to adopt unanimously on 9 December,1948 

Convention on the Prevention and Punishment of the Crime of Genocide( hereinafter referred as ' 

 
* Student, BA. LL.B. (H), Fifth year, Department of Law, Assam University, Silchar, Assam 
1 Prosecutor v. Jean-Paul Akayesu ICTR-96-4-A 
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Genocide Convention') .The Genocide Convention has enforced on 12th January ,1951.This 

Convention has been ratified by India who signed it on 29 November ,1949 and ratified it on 27 

August,1959.The Convention on the Prevention and Punishment on the crime of Genocide has been 

ratified by 140 countries by 15 December ,2009. 

Article II of the Genocide Convention provide the definition of genocide. That includes - 

● Killing members of the group, 

● Causing serious bodily harm to members of the group. 

● Purposely incurring on the gathering states of life determined to achieve its physical 

obliteration in entire or partially.  

● persuasively moving offspring of the gathering to another gathering. 

● forcing measures proposed to forestall births inside the group.2 

 

ELEMENTS OF THE CRIME 

The Genocide Convention provides that the crime of genocide may take place in the forms of an armed 

conflict, international or non-international, but also in the form of a peaceful situation, but genocide in 

the peaceful mode is rarely takes place. The article I states the obligation of the contracting parties to 

prevent by taking effective measures and to punish those who are committing genocide on others. 

Article II of the Genocide Convention contains a thin meaning of the offence of genocides, which 

incorporates two fundamental components: 

(a)A mental element includes the motive and intention to destroy, a national, ethnical, racial or 

religious group, as such and 

(b)A physical element, which includes the following five acts, enumerated exhaustively: 

- Killing members of the group 

- Causing serious bodily or mental harm to members of the group 

Deliberately inflicting on the group conditions of life calculated to bring about its physical destruction 

in whole or in part 

- Imposing measures intended to impose restrictions in births of newborns within the class. 

- Coercively moving certain children of the group to another group 

The intent is the most difficult element to determine. In order to commit the offence of genocide, 

intention must be be there to harm physically or to destroy a national, ethnical, racial or religious 

group. Social annihilation doesn't get the job done, nor does a goal to just scatter a gathering. It is this 

uncommon plan, or dolus specialis, that makes the wrongdoing of annihilation so remarkable. 

Significantly, the casualties of annihilation are intentionally focused on - not arbitrarily – in view of 

their genuine or saw participation of one of the four gatherings secured under the Convention (which 

bars political gatherings, for eg). The objective to destruct them are in gathering and not hurt 

 
2 Dr. S.K. Kapoor International Law and Human Rights, 783 (Dr. Nagendra Singh, 20th Edn., 2016) 
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independently. Genocide can likewise be submitted against just an aspect of the gathering, as long as 

that part is recognizable (counting inside a topographically restricted region) and considerable.3 

In Barcelona Traction, Light and Power Co. Case (Belgium Vs Spain)4,the obligations of a state was 

considered when it entered  into its territory foreign investments or foreign nationals, the International 

Court of Justice observed that Such duties actually comes within the  present international law, from 

the out lawing of acts of aggression and of genocide as also from the principles and rules and 

regulations relating to  the basic rights of human person which the human derives by virtue of being 

human and not from any separate privileges, including protection from slavery and racial 

discrimination which is required to be protected with the purpose to follow the spirits of human rights. 

Apart from that there are several international instruments or universal or quasi universal instruments 

recognizing and protecting several rights of human. 

Provisions of the Genocide Convention 1948 includes the following - 

Article I of the Genocide Convention 1948, therefore provides that if the contracting parties confirms 

acts of genocide, whether committed at the time of peace or at war, is a crime as per the purview of 

International law which they undertake to prevent and punish. Under Article III of the Convention 

following acts are punishable -(A) Genocide (B) Conspiracy to submit decimation (C) Direct and 

public prompting to submit slaughter (D) Attempt to submit massacre (E) Complicity in genocide.5 

(a)The contracting gatherings of the Convention have embraced to institute enactment as per their 

constitutions of their own nations, the vital enactment to offer impact to the arrangements of the show 

and, in specific, to give viable punishments to people who are blameworthy of massacre or any of 

different acts identified in Article III.  

(b)A equipped court of the State in the region ,where the demonstration was committed, or such global 

correctional council, punishes the people who are accused of massacre or any of different offenses as 

identified in Article III when they have ward concerning those contracting parties which have 

acknowledged its purview .The arrangement identifying with "Worldwide reformatory council " for 

slaughter ,and besides some other global crime, has yet not been actualized albeit 36 years have passed 

since the reception of the Genocide Convention.  

(c)Genocide and others acts given in Article III will not be considered as political wrongdoings with 

the end goal of removal.  

(d)Disputes between the contracting parties identifying with the exchange, utilization of satisfaction 

of the present convention, including those identifying with the obligation of State for annihilation or 

some other listed in Article III, will be send heavily influenced by the International Court of Justice at 

the inclination of any of the gatherings to the debate.  

Starting at 1 January,2014 ,146 nations host become gatherings to the Convention on the Prevention 

and Punishment of the Crime of Genocide, 1948.6 

EFFECTS OF RAPES 

The least complex and most direct manner by which assault applies power over networks is through 

its effect on populace socioeconomics: mass rape straightforwardly diminishes populace in light of the 

 
3 Office of GenocidePrevention and Responsibilty to Protect, UN, 

https://www.un.org/en/genocideprevention/genocide.shtml 
4 Barcelona Traction,Light and Power Co. Case (Belgium Vs Spain)I.C.J.Reports, 1970,p.3 
5 Convention on the Prevention and Punishment of the Crime of 

Genocide,https://www.ohchr.org/en/professionalinterest/pages/crimeofgenocide.aspx 
6 Supra Note -1,p- 784 
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fact that numerous ladies were raped and pounded the life out of. It is basic for a lady to black out and 

pass on during or not long after assault. Survivors surrendered in changing degrees of cognizance and 

trouble may kick the bucket of presentation, drying out, or starvation or from creature assaults. Many 

are pounded the life out of or shot in the wake of being explicitly attacked; a few casualties even ask 

their victimizers to slaughter them. Many overcomers of destructive assault end it all after their 

difficulty; the individuals who become pregnant frequently bite the dust trying to prematurely end the 

hatchling. It is additionally normal in certain societies for a lady to be slaughtered by her own family 

or network in the wake of encountering assault, on account of the disgrace the attack welcomes on the 

family and the community. Many societies consider assault more awful than death, in light of the fact 

that the survivor lives through the experience, making further injury and enduring the person. 

Numerous social orders believe a lady to be demolished after an assault has happened, so ladies are 

not urged to recuperate or to consider that their lives can proceed after such an attack.7 

Assault is utilized during slaughter since it achieves two objectives without a moment's delay: the lady 

is successfully ''executed,'' or loses the will to live, yet continues living among her kin as a steady token 

of their downfall. One side basically contended that assaults submitted during decimation are the same 

as assaults that have happened from the beginning of time during equipped clash and, along these lines, 

ought not get uncommon consideration or portrayal. This side of the discussion was worried about the 

gendered idea of the wrongdoing of assault vanishing due to the emphasis on the gathering instead of 

the person in slaughter. The opposite side of the discussion battled that, as murder is distinctive in 

annihilation than in different settings, including non-destructive equipped clash, assault as a type of 

massacre is additionally unique. Not diverse from a regularizing perspective, but rather yet still not the 

same as assault that happens in non-destructive furnished clash. This side of the discussion stressed 

zeroing in on the intersectionality (that it is about both sexual orientation and gathering personality) of 

destructive rape. The Rwandan massacre and the records of ladies being assaulted as a component of 

that decimation were known at the time that a portion of the grant about assault as a demonstration of 

annihilation was being composed. Be that as it may, for no good reason to the creator, the discussion 

about assault as annihilation based on the sexual brutality that happened in Bosnia and didn't appear 

to remember for its conversation the demonstrations of assault and sexual savagery that had happened 

in the 1994 African destruction. The Rwandan Tribunal in its Akayesu Judgment addresses and 

explains a considerable lot of the concerns brought up in the discussion about destructive assault, 

probably to some extent on the grounds that the idea of what happened in Bosnia was unique in relation 

to what occurred in Rwanda.  

The "genocidal rapes" committed in Bosnia, were planned in huge part to have the impact of 

impregnating the person in question so she would have a youngster that would be recognized similar 

to an individual from the rapist's/adversary's nationality.8 

 

Cases of Genocide in Bangladesh  

The military system of Pakistan under General Tikka Khan submitted limitless and extraordinary 

decimation in Bangladesh. Bangladesh has endured and got subject of misuse and abuse because of 

brutality in different structures .As brought up by M.K.Nasal ," The Bengali public have a language 

and culture not quite the same as the individuals of West Pakistan ,can appropriately be considered as 

 
7 Amnesty International, Darfur: Rape as a Weapon of War: Sexual Violence and It's Consequences (AI Document AFR 

54/076/2004, 2004), http://www.amnesty.org/en/library/info/AFR54/076/2004 , Alexandra Stiglmayer, ‘‘The Rapes in 

Bosnia-Herzegovina,’’ in Mass Rape: The War against Women in Bosnia-Herzegovina,ed. Alexandra Stiglmayer, 82–169 

(Lincoln: University of Nebraska Press, 1994). 
8 Cahill, Rethinking Rape, 13. 
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moral gathering inside the importance of Article II of Genocide Convention".9 Justice V.R.Krishna 

Iyer ,previous Member of the Indian Law Commission and resigned judge of the Supreme Court ,has 

additionally composed… ".The Nazi style programs were expected ,with regards to the aspirations of 

the West Pakistan Regime, as military response to what exactly was basically a political issue of its 

making. The annihilation of Bengali language and culture is the proceeding with reason for the 

system."10 Hence the Bangladesh became prey to the butcher completed by the Pakistani Military 

Personnel was obviously a worldwide bad behavior. 

Provisional Measures by World Court against Federal Republic of Yugoslavia for Prevention of 

Genocide  

On eighth April,1993, the International Court of Justice gave a request calling upon the Federal 

Republic of Yugoslavia (Serbia and Montenegro) so as to take all important measures earnestly which 

are in its capacity to forestall commission of the wrongdoing of genocide. This request was made 

collectively by the Court on the off chance that concerning utilizations of the Convention on Prevention 

and Punishment of Crime of Genocide Bosnia and Herzegovina Vs Yugoslavia (Serbia and 

Montenegro)11 ,the World Court consistently likewise coordinated that the Government of Federal 

Republic of Yugoslavia (Serbia and Montenegro )and the Government of Republic of Bosnia and 

Herzegovina "ought not make a move and ought to guarantee that no move is made which may bothers 

or expand the proceeding with clashes over the avoidance and discipline of the offenses identifying 

with annihilation or render it more troublesome arrangement". The Court coordinated that the 

Government of Former Yugoslavia (Serbia and Montenegro) ought to specifically guarantee that any 

military ,paramilitary or sporadic furnished units who might be bearing or upheld by it, as well as 

associations and people which might be liable to coordinated or upheld ,impact ,don't submit any 

demonstrations of genocide, or of complicity in decimation whether coordinated against the Muslim 

populace of Bosnia and Herzegovina or against some other public ,ethnically, racial or strict gathering. 

The International Court of Justice which is one of the organ of United Nations has stated that the 

Genocide Convention was required to be followed as a part of the customary international law, it 

considers Genocide as the crime against human rights .Apart from that there are many statutory laws 

enacted by various countries against that of genocide and considered it as crime in many domestic 

laws.12 

The genocide is defined as an offence in Article II of the Genocide Convention due to the negotiating 

process and reflects the compromise reached among United Nations Member States in 1948 at the time 

of drafting the Convention. Genocide is defined in the same terms as in the Genocide Convention in 

the Rome Statute of the International Criminal Court (Art 6), as well as in the statutes of other 

international and hybrid jurisdictions.  

Myanmar Military systematically mass raped Rohingyas with the intention to commit Genocide. 

Rohingya refugees from Myanmar carry belongings into a sprawling camp in Bangladesh.  

In Myanmar, the soldiers had repeated raped brutally, sexually abused or exploited the women, 

children, men and the transgenders, and concluded a UN Independent International Fact-Finding 

Mission on the 2017 Rohingya violence, according to a report released in New York. The international 

organization found that the Rohingya girls and women were becoming the victim of the sexual assault 

by the Myanmar’s troops as they were having the intention to destroy the Muslim ethnic minority. 

situation was terrible for the Rohingya women and girls as they were physically as well as mentally 

 
9 M.K.Nawaz," Bangladesh and International Law", I.J.I.L, Vol 11(1971).p.251 at p.261 
10 Anthony, Mascaren, The Rape in Bangladesh (1971), p.120 
11 Bosnia and Herzegovina v. Yugoslavia (Serbia and Montenegro)I.C.J.Reports,(1993), p.3 
12 ibid 
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tortured, and inflicting on the Rohingya women and girls’ conditions of life calculated to bring about 

the destruction of the Rohingya in whole or in part, and they were taking steps to make the women and 

girls sterile so that they become incompetent to give birth further. This report was released just before, 

when 200,000 Rohingya refugees marched the streets of Bangladesh commemorating what they term 

Genocide Day — the second anniversary of their exodus into the country. The Rohingyas refused to 

enter Myanmar until they were declared as the citizen of Myanmar and not to consider as illegal 

immigrants.13 

A military crackdown by the State in Myanmar’s Rakhine district, home to most of the country’s 

Rohingya population, began in August 2017, forcing more than 730,000 Rohingya to flee in 

Bangladesh and live in overcrowded refugee camps. Myanmar denied that the State was not involved 

in any such acts, and the government still denies to recognize the Rohingya as citizens, due to which 

they are stateless.14 

In August 2018, another UN report by a similar actuality discovering panel definite five pointers of 

the State's destructive expectation: the utilization of injurious language; combustible remarks made by 

government authorities, lawmakers, strict and military specialists earlier, during and after the 

viciousness; oppressive plans and approaches against the Rohingyas; proof of a sorted-out arrangement 

of annihilation; and, the horrible ruthlessness of the mission. “The report includes the planning of 

Myanmar’s to commit genocide more than that  concludes on reasonable grounds that the sexual 

violence perpetrated against women and girls began on 25 August 2017.15 The conclusion was based 

on the widespread and systematic killing of women and girls, the systematic selection of women and 

girls of reproductive ages for rape, attacks on pregnant women and on babies, the mutilation and other 

injuries to their reproductive organs, the physical branding of their bodies by bite marks on their 

cheeks, neck, breast, and thigh. As per the recent UN report, large number of Rohingya women and 

girls were brutally raped, violating all the laws protecting human rights, with 80% of the rapes 

collaborated by [UN] Mission being gang rapes.16 

In a press release, mission expert Radhika Coomaraswamy said most of the assaults reported were 

inflicted upon the women and girls who endured beatings, cigarette burns, knife wounds, rape, and 

sexual slavery on military bases. The report also various forms of offence were described - rape, forced 

nudity, and the sexual torture of Rohingya boys and men. She said that they talked with transgender 

Rohingya women, and found they became the victim of those crimes twice as they were Rohingyas as 

well as they were from the transgender community who are exploited often.17 

The UN investigators were not permitted to enter into Myanmar, instead, they conducted a fact-finding 

mission by going to Bangladesh, Thailand, and Malaysia to meet refugees, and to help groups think 

tanks, and intergovernmental organizations working to resolve this humanitarian crisis.18 

Coomaraswamy said the Tatmadaw regularly used sexual violence as a military tactic, but in the 

Rohingya areas, it was extremely violent and brutal with the intention of Myanmar to destroy the 

complete Rohingyas community. The report also concluded that state-sponsored discrimination 

against the Rohingya during peacetime aggravated the sexual violence towards them during the time 

of conflict. It condemned the State’s failure to hold the perpetrators accountable, and such violence 

was only possible in a climate of long-standing tolerance and impunity, where military personnel had 

no reasonable fear of punishment or disciplinary action. It mentioned that two years had passed and 

 
13 Pallavi Prasad,"UN Report: Myanmar Military Systematically Mass Raped Rohingyas With the Intention to Commit 

Genocide", Swaddle,Aug 26, 2019 availableat  https://theswaddle.com/un-rohingya-sexual-violence-genocide/ 
14 ibid 
15 ibid 
16 ibid 
17 ibid 
18 ibid 
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no military commander was held accountable for these and other crimes under international law for 

war crimes, crimes against humanity, and genocide.19 

The UN, later on, held Myanmar’s government directly responsible under the Genocide Convention 

for its failure to punish acts of genocide to the criminals. 

Rwanda, an extremist ethnic Hutus slaughtered more than 800,000 Tutsis and moderate Hutus - one-

tenth of the population - over three months. 

As people across this small, mountainous, east African nation honor the dead by laying wreaths at 

memorials, thousands of survivors like Assoumpta - victims of a brutal systematic campaign of mass 

rape - are still living with the aftermath. 

According to government officials, about 250,000 mostly Tutsi women were raped by Hutu 

government soldiers and allied extremist militia. And due to such heinous crime, about one in four 

victims were infected with HIV AIDS. However, many women died, as they couldn't get proper 

treatment in time. Others have survived to lead healthy lives a quarter of a century on - largely due to 

Rwanda's speedy response in recognizing high prevalence rates and acting quickly to curb the spread 

of the virus. 

The genocide began on the night of April 6, 1994, when a plane carrying then-Rwandan President 

Juvenal Habyarimana and his counterpart Cyprien Ntaryamira of Burundi - both Hutus - was shot 

down. The attack sparked a rampage by Hutu government soldiers and allied extremist militia, to 

exterminate the Tutsi minority whom they blamed for killing Habyarimana. 

In the lush, hilly communities across the densely populated country, neighbors turned on neighbors as 

people were hacked to death, burned alive, clubbed, and shot.20 

 

RELIGIOUS PERSECUTION 

Religious persecution is a serious matter for the entire global community. Pompeo and Pence 

mentioned the persecution of religious minorities in the Western Hemisphere in Cuba, Nicaragua, and 

Venezuela, as well as anti-Semitism in Europe, genocide against Christians and Yezidis in Iraq and 

Syria, and the persecution of religious minorities in Iran, China, and North Korea, as well as the “ethnic 

cleansing” against Rohingya Muslims in Burma.21 

The Nchamihigo Case 

Siméon Nchamihigo was a public examiner in the prefecture of Cyangugu. He was affirmed to have 

composed and taken an interest in a mission against the Tutsi populace and political adversaries in 

Cyangugu. This mission included: incorporating arrangements of compelling Tutsis and individuals 

from the resistance; distinguishing the people to be executed as indicated by the rundown; studying 

and limiting the developments of these individuals so as to encourage assaults on them; overseeing 

barricades and giving out weapons to the local army. Nchamihigo was additionally said to have sorted 

out and directed the military preparing of the state army in the prefecture of Cyangugu. This state army 

later partook in assaults on Tutsis who had looked for shelter in changed cooperatives, in which 

numerous individuals kicked the bucket. In April 1994 Nchamihigo supposedly managed the setting 

up of detours, and requested the slaughtering of any Tutsis who cruised by, once in a while referencing 

by name the individuals who were to be executed. The Trial Chamber of the ICTR saw Nchamihigo 

 
19 ibid 
20 ibid 
21 https://www.catholicnewsagency.com/ 
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as blameworthy of slaughter and condemned him to life detainment. The Appeals Chamber affirmed 

Nchamihigo's feelings for slaughter, annihilation, murder, and other heartless goes about as violations 

against humanity. In the judgment in the Nchamihigo case gave on 24 September 2008 the ICTR Trial 

Chamber concurred – generally speaking – with the ends on public, ethnic, racial, and strict gatherings 

in the Akayesu case. Nevertheless, it merits referencing that, while examining the aim to decimate a 

public, ethnic, racial, or strict gathering in entire or to a limited extent, the ICTR Trial Chamber noticed 

that the impression of the culprits of the wrongdoings may in certain conditions be considered for 

reasons for deciding the enrollment of a secured gathering, where the proof shows that the culprits of 

the violations saw Hutu political adversaries as Tutsi. In the situations when the culprits of the 

destruction accepted that wiping out Hutu political adversaries was fundamental for the effective 

execution of their destructive task against the Tutsi populace, the slaughtering of Hutu political rivals 

can't comprise demonstrations of genocide.25 at the end of the day, to convict a person of annihilation 

it is sufficient for the culprit to see the casualty as having a place with the public, ethnic, racial, or 

strict gathering which the culprit expected to obliterate in entire or to some degree. It isn't important 

for the casualty really to  

have a place with the group. In the setting of the impression of the casualty by the culprit as having a 

place with a public, ethnic, racial, or strict gathering, and the casualty's real participation of a gathering, 

we may note here that there are two methodologies in the ICTR statute to the idea of an ensured 

gathering: objective (the Akayesu case) and abstract (the Nchamihigo case). As per the principal 

approach the gathering ought to be viewed as a social certainty, a steady and lasting reality. Individuals 

have a place with the gathering consequently and irreversibly based on their introduction to the world 

inside the gathering. The abstract methodology demonstrates that the gathering exists to the degree 

that its individuals see themselves as having a place with that gathering (self-ID) or are seen as such 

by the culprits of the slaughter (distinguishing proof by others).22 

The Jelisić Case 

The Jelisić case was related to the offence of genocide along with acts in contravebtion of the 

provisions of the laws along with the commission of activities against the human concern with leads 

to violation of their rights. In this case, allegation was made against Jelisic for commission of such 

crime and later on he confessed before the authority.23 

The Krstić Case  

The significant ICTY destruction case is the Krstić case. The Trial Chamber conveyed its judgment on 

2 August 2001. General Radislav Krstić was accused of decimation with regards to the Srebrenica 

slaughters submitted in July 1995.24 

USCIRF Releases New Report on Religious Freedom Conditions in Bangladesh 

The U.S. Commission on International Religious Freedom (USCIRF) is an independent, bipartisan 

federal government entity established by the U.S. 

It released the new country update on conditions of religious freedom in Bangladesh. 

 
22 The profile of the accused and the factual details have been taken from the website: www.trial-ch.org/(Trial: Track 

Impunity Always, visited: 13 May 2011) and from the ICTR judgments available at the Tribunal’s official website: 

www.unictr.org/. Prosecutor v. S. Nchamihigo, Trial Chamber 2008, supra note 23, at paras 329–338. 
23 Prosecutor v. G. Jelisić, Trial Chamber 1999, at paras 8 and 12, available at: www.icty.org. 
24 See Mundis, ‘Introductory Note to ICTY: Prosecutor v. Krstić’, 40 ILM (2001) 1343 and Southwick, ‘Srebrenica as 

Genocide? The Krstić Decision and the Language of the Unspeakable’, 8 Yale Human Rts & Development LJ (2005) 

188. 
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Bangladesh Factsheet - This report includes despite constitutional provisions regarding religious 

freedom for the people, religious minorities, including Hindus, Buddhists, and Christians, are facing 

various problems to their freedom of religion or belief in Bangladesh. Among them are the introduction 

and enforcement agencies who robbed a Catholic missionary school in 2015. 2020 Annual Report 

highlighted the major developments in the earlier days and made recommendations to enhance the U.S. 

government’s promotion of freedom of religion or belief abroad.25 

. Two Bangladeshis were detained on March 20, 2015, on the (ground that police are suspecting as 

they were involved in the offense against the nun at the CCTV Ranaghat convent school six days prior. 

Two men's face resembled those caught on the camera at the Convent of Jesus and Mary school on 

March 14, one of them having 75 percent Similarity.26 

Radicals expelled ten Christian families 

Several Christian families were assaulted and they were expelled from their village by local extremists 

only because they declined to change or to renounce their faith, drawing protest from an American 

group who says the attack violates the families’ rights under Indian law.10 Christian families have 

been beaten and displaced for merely exercising their religious freedom rights governed by the 

Constitution and such expelling boosted their rights under Article 25 of Constitution which states every 

person has the right to practice, profess their religious belief, faith, and conscience then the ten 

Christian families from Pahli village in Latehar district were summoned to a meeting with local 

radicals. The radicals told them to renounce their faith or leave. They were beaten, removed them from 

their village, and locked down in their homes as the families refused to renounce their faith. The 

International Criminal Court stated that the Christians have been unable to return to their homes and 

local authorities were either unable or unwilling to assist them. Local police in Balmat has unlocked 

some of their houses, but have taken no action against the radicals, there are no initiatives taken by the 

police or the government to resolve the issue. Father Theodore Mascarenhas, the secretary-general of 

the Indian Catholic bishops’ conference speculated following violence in another village of Jharkand 

that “maybe government agencies have been targeting Christian missionaries” in the region, which is 

predominantly poor, and the epicenter of a long-running guerilla conflict between Maoist radicals and 

government forces. The families in Pahli consistently adored in an individual Christian's home before 

the June 5 danger. The neighborhood government has not been useful including when instances of the 

Christians were taken to the police and organization. Jharkhand State received enactment charged as a 

Freedom of Religion law in September 2017, yet its faultfinders consider it to be an enemy of 

transformation law. The law manages strict transformations and condemns constrained conversions. 

ICC said that the constrained change" is a lawfully uncertain term and revolutionaries frequently 

misuse these laws to make fraudulent allegations against Christians or to legitimize attacks against 

them. Without requirement, India's strict opportunity rights will stay just words on paper, and assaults 

on Christians and different strict minorities will keep on ascending in both number and seriousness.27 

 

RECOMMENDATIONS 

UN Secretary-General Kofi Annan plot a five-point activity plan for reducing genocides:  

 
25 USCIRF Releases New Report on Religious Freedom Conditions in Bangladesh, USCIRF, 11 May 2020 

https://www.uscirf.gov/news-room/releases-statements/uscirf-releases-new-report-religious-freedom-conditions-

bangladesh 
26 ibid 
27 In eastern India, radicals expel ten Christian families, CNA, 5 July 2018 

https://www.google.com/amp/s/www.catholicnewsagency.com/amp/news/in-eastern-india-radicals-expel-ten-christian-

families-93461 
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1. Forestall furnished clash, which ordinarily gives the setting to slaughter;  

2. Protect regular people in furnished clash, including through UN peacekeepers;  

3. End exemption through legal activity in public and global courts;  

4. Assemble data and set up an early-notice framework; and  

5. Make quick moves, including military activity. 

 

CONCLUSION 

The adoption of the Convention on the Prevention and Punishment of the Crime of Genocide,1948 

was a great achievement at the time when the memories of atrocities committed during the Second 

World War still loomed large in the minds of the people. But the concept of complicity in genocide is 

very vague. The genocide remains a formidable obstacle in the proper implementation of the 

Convention.  Besides that, in every country, strong laws should be enacted to prevent the instances of 

the Crime of Genocide. 
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CONSTITUTIONAL ASPECT OF PROVISION PROHIBITING 
BIAGAMY AND HOW BIGAMY IN INTERLINKED TO WOMEN 

SUPPRESSION 

- Kaushal Kasliwal* 

 

ABSTRACT 

In Indian culture, marriage is been seen as a union of two souls forever where men and women live 

as a husband and a wife and agree to form a family and to live life together forever. In India, there is 

a practice that is prevalent in some places in which a man marries more than one woman and keeps 

more than one wife with him which is also known as bigamy which also led to the suppression of 

women by men. This practice is been eliminated by our Indian legal system long ago by declaring 

this practice as an offense and by adding a provision prohibiting this practice in Indian criminal law 

but some people challenged the constitutional validity of the provision prohibiting this practice as 

they claimed that it is against of Article 25 of Indian Constitution. This short note does a detailed 

study of provisions prohibiting bigamy which aims to study what were the provisions which prohibit 

bigamy. Then this short note aims to study the constitutional validity of provisions prohibiting 

bigamy to study is provisions prohibiting bigamy are against Article 25 of the Indian Constitution or 

not? Then, at last, this short note studies the prevalent practice of bigamy and women suppression 

which aimed to study how prevalent practice of bigamy is linked to suppression of women. 

 

INTRODUCTION 

Marriage is known as a sacrament which creates a bond between two parties for a whole life. Every 

law has its different definition of marriage. When a person during his subsisting marriage life in which 

husband or wife is alive marries again is known as bigamy. Indian Penal Code considers bigamy as an 

offense and has a provision prohibiting and penalizing bigamy under its section number 494, 495, 496. 

According to Muslim marriage, act bigamy is not an offense for men. As it statesman can marry four 

times if he can keep his all of his wife equally after marriage. So bigamy is an offense only in Parsi, 

Hindu, Jews, Christian law which is governed by the provision of the Indian Penal Code. Section 44 

of the Special Marriage Act 1954 also states the punishment for bigamy and punishes sections 494 and 

495 of the Indian Penal Code. Some challenged the provision prohibiting bigamy as a violation of 

Article 25 of the Indian Constitution and some claimed the prevalent practice of bigamy has 

contributed to the suppression of women in India. 

 

PROVISION  PROHIBITING BIGAMY 

Indian Penal Code consists of provisions for bigamy under section 494,495,496. According to Section 

494 of the Indian penal code when a person is married and when his/her first marriage subsists and 

first husband/ wife were also alive and then also he/she contracts for second marriage then it will be 

an offense and they shall be punished with imprisonment of either description for a term which may 

extend to seven years and shall also be liable to fine. 

Section 494 provides the following two exceptions in which bigamy is not an offense1-: 

 
* Student, BBA LLB, Fourth year, Prestige Institute Of Management And Research, Department Of Law, Indore 
1 Dr. Rega Surya Rao, Lectures On Criminal Law 309-310 (2d ed.2014). 
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1. When the first marriage is declared void or dissolved by the court of competent jurisdiction. 

2. If the whereabouts of the other spouse is not known for a continuous period of seven years. 

section 494 applies to Hindus, Parsis, Jews. 

B.S . Lokhanda vs State of Maharastra2 

The supreme court in this case held that the accused will not be liable for bigamy and acquitted on the 

ground that second marriage was not valid on the ground that it was not solemnized by the legal or 

religious formalities. 

Santosh Kumari vs Surjit Singh3 

In this case, the court held that no court is authorized to permit even if it be at the application of the 

first wife. Such permission has been held illegal. 

Section 495 of the Indian Penal Code is the advance form of section 494 which applies to the cases in 

which the person conceals the fact of his former marriage and contracts for subsequent marriage. the 

offense under section 495 is non-cognizable and bailable. 

For being liable under section 495 following conditions were necessary4-: 

1.  The accused must be married. 

2. His / her first marriage should subsist. 

3. His/her first husband or wife is alive. 

4. He/she contracted a second marriage. 

Inai Bibi vs King Emperor5 

In this case, the accused wife after spending six months of married life with her first husband left him 

and contracted a second marriage with another man concealing the fact of the first marriage from her 

second husband. She was held guilty and convicted for an offense under section 495/496 of the Indian 

Penal Code. 

Section 496 of Indian Penal Code - This section states that whoever, dishonestly or with a fraudulent 

intention, goes through the ceremony of being married, shall be punished with imprisonment of either 

description for a term which may extend to seven years and shall also be liable to fine.  

So bigamy is an offense only in Hindu, Parsi, Christian marriage act and they all will be punishable 

according to section 494,495,496 of the Indian Penal Code. Bigamy by a male is not an offense under 

Muslim Marriage law as According to Muslim marriage law there is no special provision for bigamy. 

According to Muslim law, the male can marry four times if they are capable to treat all wife equally 

after marriage. 

So bigamy is an offense only in Hindu, Parsi, Christian marriage act and they all will be punishable 

according to section 494,495,496 of the Indian Penal Code.  

Section 44 of the Special Marriage Act 1954 also states the punishment for bigamy and imposes a 

penalty for this under section 494 and 495 of the Indian Penal Code. 

 

 
2 AIR 1965 SC 1564. 
3 1990 CrLJ 1012 HP. 
4 Prof. N.V. Paranjape, Indian Penal Code 787 (3d ed.2016). 
5 1885 WR (Cr) 25. 
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CONSTITUTIONAL VALIDITY OF PROVISIONS PROHIBITING BIGAMY 

The constitutional validity of provisions prohibiting bigamy has been challenged many times as it has 

been claimed that provisions prohibiting bigamy are a violation of article 25 of the Indian constitution. 

Now we have to find out that is a provision prohibiting bigamy violates article 25 of the Indian 

constitution or not? 

Firstly Article 25 is about6:- freedom of conscience and free profession, practice, and propagation of 

religion. 

It means that- (1) subject to public order, morality and health to the other provisions of this part all 

persons are equally entitled to freedom of conscience and right freely to profess, practice and propagate 

religion. 

(2) Nothing in this article shall affect the operation of any existing law or prevent the state from making 

any law- 

(a) Regulating or restricting any economic, financial, political or other secular activity which may be 

associated with religious practice; 

(b) providing for social welfare and reform or the throwing open of Hindu religious institutions of a 

public character to all classes and sections of Hindus. 

 So Under Article 25 of the Indian Constitution religious faith is protected not a religious practice 

which may run counter to public order, health, and morality and bigamy is not an integral part of 

religion7. it is not a religious faith it is a practice so provision prohibiting bigamy is not violative of 

Article 25. 

State of Bombay v. Narasu Appa Mali8 

In this case, it was said that provisions prohibiting bigamy have infringed the right of Hindus to practice 

bigamy and polygamy which was urged as forming part of Hindu custom so it violates Article 25 of 

the Indian Constitution.  So it was held by the court that personal laws are not subject to rights 

enumerated under Part iii of the Indian Constitution. 

So provisions prohibiting bigamy is not violating Article 25 of the Indian Constitution.  

 

PREVALENT PRACTICE OF BIGAMY AND WOMEN SUPPRESSION 

The prevalent practice of bigamy has been seen as a major cause of the suppression of women. As 

when the husband has more than one wife his all wives have a share in a limited pool of resources 

available so they have limited resources available for their enjoyment and survival. Generally when 

the husband is not so well off and has less amount of resources available for fulfillment of basic needs 

of his family and in that condition if he performs bigamous marriage then his wives have to share 

resources which were necessary for their survival like food, clothing, etc which led to degradation in 

conditions of women and it has also been seen that women have also low consumption of food than 

that of their actual need which makes them physically weak. The bigamous marriage has also been 

seen as a reason for an increase in women's exploitation and an increase in violence against women. 

 
6 INDIA CONST.  art. 25. 
7 Government rule barring 2nd marriage not violative of Article 25: supreme court, The Economic Times (feb 09, 

2015,10:05 PM), https://economictimes.indiatimes.com/news/politics-and-nation/government-rule-barring-2nd-marriage-

not-violative-of-article-25-supreme-court/articleshow/46178182.cms 
8 AIR 1952 Bom 84,(1951) 53 BOMLR 79, ILR 1951 Bom 775. 
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As man only observes women as a tool of fulfilling a sexual need and starts sexual exploitation of 

women and when his needs do not get fulfilled he starts violence against women.    

 

CONCLUSION 

Bigamy led to the suppression of women so it needs to be eliminated from our culture. Despite 

declaring it as an offense and by adding provisions for it this practice still exists in many regions of 

our country which is a major drawback of our legal system as our legal system can’t able to eliminate 

bigamy till now also as we have seen above that provision prohibiting bigamy is not against of Article 

25 of Indian Constitution so this provisions should be implemented strictly in all regions and at all 

regions of our country. In my views government should also plan for the introduction of a universal 

civil code (ucc) in India which will be aimed at regulation of conducts of all religion by one law and 

there will be no personnel law so there will be no scope for bigamous marriage as personnel law of 

some religion till now provides scope for bigamous marriage. At last, there is a serious need for 

eliminating bigamous marriage from our culture as this can be seen as a major reason for the 

degradation of the overall conditions of women so government should plan some strict measures for 

eliminating this practice for making women happier, healthier and stronger. 
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UNDERSTANDING GENDER INEQUALITY & RELATED 
CONCEPTS 

- Deepika Chaudhary* 

 

ABSTRACT 

Gender inequality exists in several facets of our lives, and they are mutually strengthening. For 

instance, inequality in terms of health can affect education, which can affect career opportunities, 

and on and on. Even after putting legislations into place, it does not essentially change attitudes, 

which is why gender inequality is a major challenge to be dealt with. For understanding gender 

inequality, one needs to understand the difference between concepts such as gender, sex, gender 

identity, binary, and non-binary. Recognizing the connection and the distinction between sex and 

gender aids in simplifying the complex debate on issues such as gender identity. Even in countries 

that have enacted legislation to promote gender equality, change in attitudes has been slow, 

especially about the roles women can play, which explains the perpetuation of sexism in the world. 

This paper will discuss gender inequality and related concepts of sex, gender, binary, non-binary 

identities and sexism, and will explore their complexities. This paper will also discuss how our 

everyday speech leads to the gendering of behavior and perpetuation of stereotypes in society. 

 

INTRODUCTION 

Gender equality signifies equal respect, rights & opportunities for everyone, regardless of their gender 

self. In essence, gender equality connotes that everyone, irrespective of their gender, must have equal 

access to opportunities, resources, participation in decision-making, and the ability to be employed.1 

It applies to all sectors of social, economic, and political works. It would include ensuring that fathers 

and mothers have the same rights to take time off to take care of their children. On the face of it, this 

is fairly obvious and straightforward, but there are many historical, cultural, traditional, and other 

reasons as to why gender equality might not always be achieved. Some of the reasons are so deeply 

ingrained in our societies that they may not be apparent. 

Gender equality is generally referred to as equality between the sexes (male and female).2 However, 

many scales of inequality between the sexes are indicated as ‘gender’ and not ‘sex’. This inequality is 

measured at organizational, national, and global levels.  

At a global level, gender inequality is experienced in different manners throughout different cultures 

where some problems are more incessant and pressing than other problems. There are gender 

disparities related to health, such as high maternal death rates, female genital mutilation. Other 

inequalities include child marriage, trafficking, poor political representation, and also inequalities in 

receiving education.3 These result in women having less promising opportunities. According to UN 

statistics, 27% of girls in India are married off before attaining the age of 18. This is more prevalent in 

poor households where girls are ‘married off’ so that they no longer be an economic burden on the 

 
* Student, BA. LL.B. (H), Vivekananda Institute of Professional Studies, Delhi 
1 Roger Lemoyne,  Promoting Gender Equality: An Equity-based Approach to Programming (Operational Guidance 

Overview in Brief, UNICEF, 2011) 
2 Gender Equality, Wikipedia, https://en.wikipedia.org/wiki/Gender_equality  
3 Gender Equality, United Nations,  https://www.un.org/sustainabledevelopment/gender-equality/  
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family.4 They are then expected to be hardworking and dedicated wives. Their role is considered to 

manage the household and take care of children and elders in the house. 

This inequality does not just affect lower-income countries. For instance, Japanese women devote 4 

times the amount of time spent on domestic housework than men.5 It indicates inequality in 

opportunities for women outside the home, and also shows that men in Japan are likely to have more 

economic power. This imbalance is true for most of the countries in the world. 

 

FEMINIST MOVEMENTS 

Gender equality has been a cause of worry for many decades. The attention given to matters related to 

gender inequality dates back over a century. Recent attention has been given to it through feminist 

movements. 

The first ‘wave of feminism’ covered the suffrage movement, which sought to challenge inequality in 

basic rights for women. It recognized women as independent from men and as subjects of equal rights. 

This international movement traversed over the second half of the 19th and the first four decades of 

the 20th century and led to countries providing women the right to vote.6 

The ‘second surge of feminism’ focused on legal and social equality. It was also known as the ‘sex 

wars’ since it highlighted issues like reproductive rights, domestic violence, and issues related to 

sexuality and pornography.7 

Feminist activity revived in the 1990s resulting in ‘the third wave’ of feminism. It focused on the 

diversity of identity, particularly ‘intersectionality’. Intersectionality is a concept that recognizes that 

people have different identities such as based on gender, race, class, sexuality, religion and these 

identities continuously overlap and interweave.8 

‘The fourth wave’ is also associated with intersectionality, but it also focused on the social media 

movements e.g. #MeToo campaign. Roughly, the different ‘waves of feminism’ have taken 

‘patriarchy’ as a fundamental issue that reinforces gender inequality. As per, Allan Johnson, patriarchy 

is a system representing an unequal distribution of power that makes male privilege likely in 

arrangements of male dominance.9 

 

APPROACHES TO GENDER EQUALITY 

There are mainly two approaches to gender equality. The first is the liberal approach that focuses on 

the equality of opportunity and relies on the legal protection of this equality. For instance, giving 

women equal political and legal rights, the right to vote and work. The second approach is the radical 

approach, which argues that patriarchy needs to be challenged and that just giving equal rights won’t 

 
4 Tara Khandelwal, 27% of Indian children married before 18 : UN Report, She The People,  

https://www.shethepeople.tv/news/27-indian-children-married-18-un-report/  
5 Saadia Zahidi & Makiko Eda, How to narrow Japan’s widening gender gap, We Forum, 

https://www.weforum.org/agenda/2020/03/international-womens-day-japan-gender-gap/   
6 Martha Rampton, Four Waves of Feminism. (www.pacificu.edu, 2015)  
7 Alison & Stone, An introduction to feminist philosophy, 209-211(Polity Press, (2008) 
8 Rebecca Walker, Becoming the Third Wave (1992)  
9 Ruth Phillips; Cree & Viviene E., What does the 'Fourth Wave' mean for teaching feminism in twenty-first century 

social work? (Social Work Education, 2014) 
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affect gendered practices. It is because the behaviors, mindsets, and socialization that occurs regularly 

have substantial power over individuals.10 

 

GENDER 

Gender is a social construct based on a person’s identity. It is a way to classify people systematically 

and impose upon them certain roles and expectations.  It signifies how someone is looked on or the 

way someone feels. Genders are usually separated on binary terms. They are supposed to associate 

with the sex of males and females. According to Judith Butler, Gender is a cultural interpretation of 

the sexed body. These result in the imposition of certain expectations regarding how one should 

conduct himself/herself to fulfill gender expectations, in terms of dress, behaviors, speech, etc.11 The 

phrase - a woman being ‘lady-like’ reinforces the hopes and anticipations of society as to how women 

should carry conduct herself. Similarly, the phrase – ‘lads will be lads’ reinforce different expectations 

for men. For instance, women are normally expected to be more gentle, compassionate, docile, and 

kind than men.  

Difference Between Gender & Sex  

Sex denotes the biological characteristics of a person. It specifically refers to the reproductive anatomy 

of a person.12 Gender is more generally believed to be a social construction. Society imposes a great 

deal of expectation on an individual for his/her sex and gender to associate with each other, which 

denotes, male with masculinity and female with femininity. 13  

At birth, an individual is distinguished as either a male or a female. But in a lot of cases, people are 

branded as ‘intersex’ due to their anatomical and hormonal traits and because their body can’t be 

pigeonholed in the typical definitions of a male or female body. As a result, there is a great deal of 

pressure imposed on such people to be labeled as either a male or female. These pressures and 

expectations often lead to such people undergoing medical treatment to make themselves correspond 

to the socially assigned sex categories of male and female. However, in a modern context, non-binary 

gender or sexual identity is increasingly being accepted more openly. 

Sex is, therefore, treated as a biological and not a social construct, though it is still strongly associated 

with gender. For example, a male sexed body and male gender are generally assumed to be directly 

connected.14  

What is meant by binary and non-binary? 

Non-Binary means not complying with the fixed standards of the gender binary, the gender identities 

which do not conform to masculine or feminine identities.15 Historically it has been presumed that 

most of people can be characterized by this binary, but today that is not the case. This gender binary 

is visible in daily life, like on public toilet signs. Nevertheless, there is an increasing consciousness 

that individuals cannot be simply categorized in the gender binary, that a wide variety of genders exist 

with which people associate themselves. These are individuals beyond the ones labeled as intersex and 

 
10 Daphne Davis, Three Approaches to Gender Equality, Europa, https://europa.eu/capacity4dev/articles/three-

approaches-gender-equality-through-education  
11 Judith Butler Gender Trouble: Feminism and the Subversion of Identity, 9-11 (2nd ed., New York, 1999)  
12  Candace West & Don H. Zimmerman, Doing gender, 125-151 (Gender & Society,1987) 
13 WHO, Gender and Genetics, World Health Organization, https://www.who.int/genomics/gender/en/   
14 WHO, What do we mean by "sex" and "gender"?,(2010), World Health Organization, 

https://www.who.int/gender/whatisgender/en/  
15 S. Bear Bergman & Meg-John Barker, Genderqueer and Non-Binary Genders 43 (Palgrave Macmillan, 2017) 
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incorporates those who recognize themselves as queer, or gender fluid.16 ‘Queer’ is a term used to 

denote those who do not identify themselves as heterosexual or cisgender but identify with ‘non-

normative’ gender and sexuality categories.17 18 The term cisgender is used to represent individuals 

whose gender agrees with the sex assigned to them at birth.  

Why is gender so complex? 

For many reasons, gender is a complex term. The gender binary is very restricting and that gender 

identity can be changeable not only at different times but also for different individuals. We can accept 

some facets of gendered behavior, and we can also divide the relation between particular actions and 

gender identity. It can be illustrated with the idea that girls wear pink, but boys wear blue and girls 

play with dolls, but boys play with guns.19 This implies that there is no vital link between gender and 

the sexed body, and hence, an individual can associate with any gender identity irrespective of one’s 

sexed body. However, the relationship between sex and gender is more complex than that. First, there 

are strong historical and constant links between the sexed body and expected gendered behaviors. 

Second, for some, there is an expectation that their sexed body correlates to their gendered identity. 

One way to understand this complexity is by studying transgender identity.  

Transgender 

The term ‘transgender’ represents an individual whose gender identity does not correspond to the 

stereotypical gendered behaviors attributed to the sexed body at birth.20 If the fact that gender is 

socially constructed is true, then anyone can live as the gender they identify with without physically 

altering the body, through surgery or hormone supplements. But the term ‘transgender’ is also 

inclusive of transsexuals who get their bodies changed physically and in other ways e.g. the way of 

dressing.21 Subsequently, their sexed body conforms to the gender which they identify themselves 

with. This relates to the sexed body with the associated gender. Therefore, for some people, there is a 

need for their sexed bodies to match their gender. 

So, is gender socially constructed?  

Yes, gender is socially constructed but factors like power and biological association play an essential 

role in this social construction.  

Power 

Men and women often have to meet a lot of different expectations regarding their behavior. These 

expectations influence and regulate our behavior as we either conform to these expectations or reject 

them and thereafter be branded as ‘abnormal’. The American philosopher and gender theorist Judith 

Butler has explained how we create, re-create and keep up with gender identities by performing them, 

so that leads to an assumption that these gender identities reflect the essential nature of gender (men 

are like this, women are like that). She calls this ’gender performativity’, whereby the way a person 

walks, talks, dresses and behaves every day is just an act or performance, through which we create and 

sustain the stereotypical gender identities. Judith Butler also explains how, to be accepted as suitable 

subjects, we must correspond to these gender identities.22 So while it may look like we are free to 

choose or deny the gender norms but if we reject what’s deemed ‘normal’ then we are labeled as 

 
16 Craig J. Forsyth & Heith Copes, Encyclopedia of Social Deviance 740 (Sage Publications, 2014)  
17 Susan Shaw & Janet Lee, Women's voices, feminist visions: Classic and Contemporary readings (6th Ed., New York, 

2014) 
18 Trans Gender Identity, The Trevor Project, https://www.thetrevorproject.org/trvr_support_center/trans-gender-identity/  
19 MacFadden & Marguerite, Physical culture for babies, 77, (Physical Culture Publishing Company, 1904) 
20 Gay and Lesbian Alliance Against Defamation, GLAAD, (2012) http://www.glaad.org/reference/transgender   
21 Johanna Schorn Taking the "Sex" out of Transsexual: Representations of Trans Identities in Popular Media (2016)  
22 Supra note at 11 
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‘abnormal’ or ‘different’-a position which can often be ostracizing. This labeling disciplines us to give 

the ‘correct’ and so-called ‘normal’ gender performance. For instance, we use the prefix ‘iron’ with a 

lady to describe a woman who exhibits characteristics more naturally associated with men, like 

confidence and dominance. 

Sex-Gender  

According to Judith Butler, the identification of people based on their sex, and the association of 

gendered behaviors with each sex, shows that although gender and sex are different, however, it is 

very difficult to separate gender from its associations with sex. Generally, we look forward to men to 

show masculine traits, and females to show feminine traits. In our everyday language, we widely use 

sex and gender as interchangeable terms.23 The relation between gender and sex, however, is too 

significant. It is because a lot of problems associated with gender inequality are sex inequality, wherein 

biological differences are essential to understand the root of that inequality.  

Othering 

The female and male sex have been linked to particular gender roles and have resulted in stereotypes. 

As a consequence, society has made certain expectations from individuals to act in a particular manner 

linked to their associated gender. This forms the basis of the gender binary. By classifying people 

according to their sex we emphasize one attribute with the loss of others. This is challenging for those 

who do not associate with this classification, for example, the intersex and the individuals transitioning 

their gender. It compels such individuals to be differentiated from others and draws unwarranted 

attention to them. This process is called ‘othering’. By ‘othering’, persons with particular traits are 

recognized as different from the dominant group that constitutes the ‘norm’. 24 

‘Othering’ functions formally and informally. Formally, it is the consequence of being treated 

distinctively in the eyes of the law e.g. homosexuality.   

Othering operates more widely throughout the world in an informal way in everyday settings where 

those who are classified as the ‘others’ may be treated differently, and less favorably.25  

In the setting of the workplace, women can be identified as the ‘other’ to men who form the dominant 

group ‘norm’. A man’s body may conventionally be associated with physical work in contrast to a 

women’s body which is more often sexually objectified, and also judged by factors like bodily cycles 

(menstruation), pregnancy, and hormonal changes.26 

Similarly, the stereotype and the assumption that women are more emotional than men have been 

considered as the antithesis of the rational masculine mind needed for the workplace.27 Though these 

perceptions have been questioned, they still exist in society. This leads to the conclusion that binary is 

just a hierarchy of the dominant ‘norm’ over the ‘other’. These constructs, though may seem old-

fashioned to a lot of people, are still existing in some cultures and societies in strong forms, and in 

others in subtle forms.  

 
23 Udry, J. Richard Udry, The Nature of Gender"  (1994) 
24 Aaron Parrott, “Otherism”: What Place does it have?, The Havok Journal, 

https://havokjournal.com/nation/contemporary-affairs/otherism-place/  
25 John A Powell, Us vs them: the sinister techniques of ‘Othering’ – and how to avoid them, The Guardian, 

https://www.theguardian.com/inequality/2017/nov/08/us-vs-them-the-sinister-techniques-of-othering-and-how-to-avoid-

them  
26  Susan Durbin, Gender inequality in employment: Editors' introduction, (Equality, Diversity and Inclusion, 2010).  
27 How Does Gender Bias Really Affect Women in the Workplace?, Everwise (2016)  

https://www.geteverwise.com/human-resources/how-does-gender-bias-really-affect-women-in-the-workplace/.   
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The classification of the binary as two unequal terms is also highlighted through sexualization and 

objectification of the female body. Although both women and men are sexualized, this is 

comparatively more widespread for women, as observed in media. One is considerably more probable 

to see pictures of inadequately dressed and enticingly posed women than of men.28 

The gender binary plays an important responsibility in the continuation of gender stereotypes in 

society. The classification of boys and girls at birth on the basis of their sex is the beginning of 

socialization. We are socialized into such roles – giving masculine/feminine names based on sex, the 

way kids are dressed, the toys they are provided to play with, and how they are spoken with from a 

young age. Gender role development and socialization starts when a girl is draped in pink cloth and a 

boy in blue. 29 Little girls are provided dolls to play with, which inspires them to take on caring roles. 

Similarly, little boys are given guns and construction toys involving problem-solving roles. The toys 

help children to develop intellectually and acquire skills and therefore are formative in their 

development. The binary retains these dissimilarities, by demonstrating that a person needs to be ‘this’ 

or ‘that’ and not both. Therefore, the gender binary results in Gender stereotypes. 

 

SEXISM 

Sexism refers to people differently or discriminating against them concerning their gender or sex.30 

For example, the belief that men can lead better than women and that women can take care of the 

children at home better than men is what we refer to as stereotypes. So stereotypes are collective 

beliefs, about the behavior or characteristics of an individual based on the group they belong to.31 This 

happens very naturally in our minds. We associate one item or a thing with some category that we 

belong to. So when we look at a person, our minds immediately relate that person with a particular 

group he/she might belong to. Therefore, when we look at a person, we assume, she's female, or he's 

a male, or he is black. This is not an immoral thing for our minds to do. It becomes a problem when 

we overgeneralize i.e. we assume people to act in a certain way and if they don’t’ behave in that way, 

we punish them. So in that situation, when people who do not fit in that stereotype, they get punished, 

even if they're trying their best.32 For example, usually, women are considered good at raising children 

and household. This is a stereotype and it has reinforced over time. As women were not acknowledged 

in the workplace, therefore, they could not establish otherwise. As a consequence, women are 

perceived as warmer, and kinder, which does not fit with the stereotype of being a leader. A leader is 

someone confident and can lead, to make harsh decisions, and that conflicts with the stereotype of 

being warm, and soft. So in today's workplace, one can still find sexism. So, even today women are 

being weighed down by the stereotypes perpetuated due to sexism. 

  

GENDERED LANGUAGE 

To understand how deeply our society is gendered, one can examine the way a language is used in 

daily life.33 In some countries, there is more indication of gendering than others. However, we take 

 
28 Women and Girls as Subjects of Media's Attention and Advertisement Campaigns : The Situation in Europe, Best 

Practices and Legislations, Europarl.europa.eu., 

http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/474442/IPOL-FEMM_ET%282013%29474442_EN.pdf  
29 Jo Barraclough Paloletti  Pink and Blue: Telling the Boys from the Girls in America, 2 (Indiana University Press, 

2012) 
30 Sexism (Online Academic Edition, Encyclopædia Britannica, 2015) 
31John E. Williams & Deborah L. Best. Measuring Sex Stereotypes: A Multinational Study (Sage Publications, 1990) 
32 K. A .Nakdimen The Physiognomic Basis of Sexual Stereotyping, 499-503 (American Journal of Psychiatry, 1984)   
33 Sexism In Language—Reading—Postscript, Linguarama.com, http://www.linguarama.com/ps/legal-themed-

english/sexism-in-language.html   
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much of this for granted. We can also see how in some countries, the language is gendered. E.g. French 

having separate masculine and feminine nouns. 34 

Language is used as a symbolic and figurative code. Therefore, language has a major impact on our 

way of thinking. It affects our thinking in such a way that it seems ‘normal’ to us. This is also known 

as ‘semiotics. Principally, it studies the habits, customs, and practices to which are significant for us. 

It reflects upon the way a thing becomes a symbol or a code for a different thing. By considering 

language afresh, we can identify how it impacts our thinking and actions. 

For instance, the word ‘pink’ is associated with and symbolizes ‘femininity’. It is linked with girls and 

women, rather than boys and men, which is witnessed by the color choice of clothes, toys, accessories, 

etc. Terms like ‘pink-collar work’ represent low salaried, low-status work taken on by women, e.g. 

care work.35 The color ‘Pink’ is also linked with the LGBTQ community (Lesbian, Gay, Bisexual, 

Transgender, and Queer) LGBTQ is a community of people presumed to be possessing more feminine 

traits than masculine ones. An Italian novel, a “romanza rosa” (translated - a “pink romance”) is a 

novel targeted towards females.36 An Indian film, ‘Pink’ is a movie championing feminism. It is to be 

noted here that the use of the color pink has changed over time from being a color befitting boy to 

being called the ‘color of girls’.37 Therefore, symbolism and allegory is a social construction and it 

changes over time. 

In some languages like English, there is an inclination to use ‘he’ to represent both man and woman, 

and in the same way, ‘sir’ is used to address both male and female.38 Nonetheless, this gendered style 

has started to change. Now, there is a greater focus on the use of a gender-neutral word. However, the 

practice is still subsisting. The dependence on the masculine form to represent all genders can also be 

seen in the words ‘mankind’ and ‘man-made’, which are used even today.39 

We can see how some occupations are always described as being occupied by only men. For instance, 

Firefighting is one such occupation. Since this profession is dominated by men, there is an inclination 

to use the term ‘firemen’ and seldom ‘firewomen’. However, in some professions, we have resorted to 

using gender-neutral words like a police officer instead of policeman or policewoman.  

 

CONCLUSION 

Gender equality is not just a goal, it is a necessity for overcoming the issues of poverty, endorsing 

sustainable development, and achieving good governance.40 

Our culture and society together form gender roles and stereotypes, and these roles are advocated as 

an archetype or suitable and fitting behavior for an individual of that particular sex. The proponents of 

this notion claim that the disparities in the way a man and woman behave are wholly a social 

convention, while, its opponents claim that an individual’s behavior is affected by biological elements. 

 
34   Scott Sayare, France Drops 'Mademoiselle' From Official Use, The New York Times (2012) 

https://www.nytimes.com/2012/02/23/world/europe/france-drops-mademoiselle-from-official-use.html   
35 Meredith Wood, How Pink Collar Jobs have changed since 1940 (Infographic), (2020) 

https://www.fundera.com/blog/pink-collar-jobs  
36 Pink, Wikipedia, https://en.wikipedia.org/wiki/Pink#In_symbolism_and_culture  
37 Marco Del Giudice, The Twentieth Century Reversal of Pink-Blue Gender Coding: A Scientific Urban Legend? 1321-

1323 (Archives of Sexual Behavior, 2012)  
38 S Kennison & J Trofe, Comprehending Pronouns: A Role for Word-Specific Gender Stereotype Information 355-378 

(Journal of Psycholinguistic Research, 2003)  
39 Dale Spender, Man Made Language by Dale Spender (Marxists.org) 
40 Secretary-general says women's wisdom, energies, creativity must be harnessed to build new Africa, United Nations 

(1998) https://www.un.org/press/en/1998/19980430.SGSM6544.html  
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However, the degree of such impact may differ because social conventions also have a significant 

impact on gendered behavior. 

Gender is a social construct. Being socially construed, gender is learned. At the time of birth, we have 

no idea how to act as a boy or a girl. We count on others to educate us on how to act according to our 

gender. So, an individual’s gender is only an act done to fulfill the expectations of society. Hence, it 

is not a real manifestation of an individual’s gender identity. But, no person should need to be confined 

within predetermined gender groups. A person should be permitted to recognize their gender as they 

want. Humans are not static beings with static types. To If understand people, we should see them as 

individuals and not just their gender or sex but beings who grow with time as creations of the difficult 

and intricate relationship between their biology, their society, and their cultures. 
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CLINICAL LEGAL EDUCATION IN INDIA – AN ANALYSIS 

- Yashwanth A S* 

 

ABSTRACT 

Social justice is the first charge on our Constitutional order. It's a legacy we leave to the longer-term 

generations without tarnishing its purity and power. A technique to push social justice is through 

clinical legal education (herein after “CLE”). The term “CLE” or “law clinic”, traditionally refers 

to a non-profit practice usually serving a public interest or group within the society that are in a very 

underprivileged or exposed situation and, for various reason, lack access to system. 

A law clinic, because the name suggest, might be everything from a student initiative done on spare 

time, totally separated from the college environment, to a natural a part of a clinical university 

program. There are samples of clinics driven by practicing lawyers that are more or less separated 

from law schools but with law students participating within the variety of an externship. The 

utilization of the word ‘clinic’ prompts the analogy of trainee doctors meeting real patients in their 

medical clinics. Within the academic context, these clinics provide hands-on experience to school of 

law students and services to varied (typically indigent) clients. Many legal clinics offer unpaid add 

one or more particular areas, providing free legal services to clients. 

 

INTRODUCTION 

Clinical legal education is crucial in preparing law students to practice law effectively. It involves 

teaching students to be lawyers by learning through experience or “learning by doing.” Clinical legal 

education is within the midst of an exciting period of growth and development, prompting clinicians 

round the world to reflect on what clinical education’s remarkable successes over the past forty years 

mean for its future (A.S. Anand, 1998). Generally, Indian law schools as an element of the syllabus 

offer clinical legal education schemes. Usually, Indian law schools offer “legal aid cells” where 

students, largely without faculty supervision, perform legal services for poor communities. Clinics are 

very important because they are preparing students who wants to practice the various fields of law and 

by teaching them various skills like fact-finding, investigation, interviewing, and legal research and 

writing. Students also develop a way of social justice and empathy through their work with 

disenfranchised groups. 

Although there are many possible ways for clinics to be structured, the Citizen Participation Clinic is 

a vital example of a clinic which will achieve success within the Indian context. In Clinic collaborates 

with community based non-governmental organizations (NGO) which offer access to and continuity 

with the communities. The nongovernmental organizations get pleasure from the collaboration because 

the program builds their capacity to use the political process and legal mechanisms to further the rights 

of the communities. Additionally, law students provide much-needed manpower to the non-

governmental organizations. Through their participation within the Citizen Participation Clinic, 

students are trained in basic lawyering skills, find out about the devastating economic and social 

problems facing the bulk of Indians, and reflect on ways they will work to enhance these conditions 

as lawyers. 

 
* Student, LL.B., Final year, Dr. RML College of Law, Bangalore 
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In India, the Bar Council, Law Commission, and other important government and non-governmental 

agencies have recognized the importance of clinical legal education, yet it's not been adequately 

developed. 

Among other things, this can be so due to an absence of resources devoted by law schools to clinics, 

lack of trained faculty, failure to grant workload credit/reductions to school and academic credits to 

students, and a regulation that forestalls faculty and students from practicing before courts in India. 

 

CLINICAL LEGAL EDUCATION - MEANING & DEFINITION 

The Clinical Legal Education could be a term which encompasses learning, which is targeted on 

enabling students to know how the law works in action. This may be done by undertaking real or 

realistic simulated case work. In period of time law is believed collectively of the curriculum available 

to the scholars. Although the casebook method was growing in earlier days, there have been critics of 

this method from the start. The first-hand experience method will really educate the law students. The 

legal education clinics if properly channelled will help the scholars to achieve their knowledge. 

Clinical Legal Education is merely a method within which theory and practice are often brought 

together. The term ‘Clinical Legal Education’ are often defined in various ways: (Richard Lewis)  

According to Richard Lewis, “Clinical Legal Education is basically a multi-disciplined, multipurpose 

education which might develop the human resources and idealism needed to strengthen the legal 

system… a lawyer, a product of such education would be able to contribute to national development 

and social change during a way more constructive manner.”  

According to N. R. Madhava Menon “Clinical Legal Education may be a learning environment where 

students identify, research and apply knowledge during a setting which replicates, a minimum of 

partly, the planet where it's practiced. It almost inevitably implies that the scholar takes on some aspect 

of a case and conducts this because it would be conducted within the globe.”  

Though the aims and objective of every sort of clinics are same in theory, supported the actions to be 

taken, the legal clinics is also divided into three types: 

A. Simulation clinic: Students can learn from type of simulations of what happens in legal practice. 

Cases are often acted get in their entirety, from the taking of initial instructions to a negotiated 

settlements or Court hearing. Such sessions will be run as intensive courses or spread through all or a 

part of the tutorial year in weekly slots. Other simulations can range from negotiation exercises, client 

interviewing exercises, transaction exercises etc. 

B. The In-house real client clinics: during this kind of clinic the clients require actual solutions to their 

actual problems hence it's called as real client clinic. 

The client could also be selected from a bit of the general public. During this model the clinic is 

predicated within the school of law. It's offered, monitored and controlled in graduate school. The 

service is given within the style of advice only or both advice and assistance. During this style of 

Clinics, Clients are interviewed and advised orally or in writing and also helped with the preparation 

of their cases. The clinic may operate as a paralegal services or a fully-fledged solicitor’s practice. 

C. The out-house clinic: it's a clinic that involves students in exercising legal work outside the school 

or university. These sorts of clinics may operate the idea of recommendation giving only. Such 

agencies are pass by brotherhood councils and other non-statutory bodies. The clinic might take the 

shape of placements in solicitors’ office or barristers’ chambers. 
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HISTORICAL DEVELOPMENT OF CLINICAL LEGAL EDUCATION IN INDIA 

During British rule, legal education in India followed the final colonial model of manufacturing clerks, 

not managers or advocates. Its primary goal was to support the prevailing financial interests of 

England, on no account to reform the local community (Government of India, Calcutta 1930). After 

independence, legal education was expected to bring the system in tune with the social, economic, and 

political desires of the country. With 500 law schools and 40,000 law students graduating per annum, 

law schools could play a pivotal role in promoting and providing justice, particularly through the 

sphere of legal aid? 

But, until clinical programs entered the scene, skills training and social justice work were out of the 

legal education agenda. Legal doctrine dominated grad school syllabi, with virtually all instruction 

offered through classroom courses dominated by traditional lectures in India. This concentration on 

“the law” pushed consideration of practice to the background, to the purpose that any practical training 

seemed out of place in graduate school. 

The idea was that law graduates would find out about being lawyers once they entered practice. At 

various points, this policy has been implemented through required apprenticeships (Apart from clinical 

education, recent legal education “reform” in India has consisted mainly of efforts to exchange one-

way lectures with more practical.). 

Actual Clinical Legal Education in India has emerged only in 1960s with its roots in both the Legal 

Aid and Legal Education Reform Movements.  For the primary time in 1949, the Bombay Legal 

Education Committee recommended that practical courses should be made compulsory just for 

students who opt to enter the profession of law and also the method should include seminars or group 

discussions, court competitions etc. Later, in 1958, the 14th Report of the Law Commission of India 

recognized the importance of professional training and for a balance of both academic and education. 

It recommended that University training must be followed by an expert course concentrating on 

practical knowledge to those that chose to practice law within the courts. The Commission’s Report 

focused on institutionalizing and improving the general standards of legal education. Therein regard, 

the Report also discussed teaching methods and suggested that seminars, discussions, mock trials, and 

simulation exercises should be introduced. There were demands for improved training in skills and 

ethics in graduate school. 

Concerns arose about maintaining the standard of practice when apprenticeship requirements were 

eliminated within the early 1960s. As a result, in 1977, the BCI recommended practical training within 

the curriculum. Reports of University Grants Commission (UGC) also played important roles within 

the history of Clinical Legal Education by outlining the objectives of reformed teaching as making 

students more conscious of learning and making them demonstrate their understanding of law. Report 

made by UGC, emphasized need of teaching a spread of skills and sensibilities to develop legal 

education as a hermeneutical profession and also took some initiatives by constituting committee for 

development of curriculum in law. 

On the premise of the report, considerable emphasis on clinical legal education was introduced in 1997, 

by increasing the quantity of subjects from 16 to twenty-eight. The Bar Council of India issued a 

circular, using its authority under the Advocates’ Act 1961 directing all universities and law schools 

to revise their curriculums. It included 21 compulsory courses and a pair of optional courses, leaving 

Universities liberal to add more subjects. The circular also mandated the inclusion of 4 practical papers. 

Law schools are required to introduce these 4 practical papers since year 1998-99, which was viewed 

as a giant step toward introducing Clinical Legal Education formally into the curriculum. 

The 2nd UGC report of particular interest to Clinical Legal Education was prepared by a Curriculum 

Development Committee, which was asked to upgrade the syllabi of the LL.B. course. 
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Primary focus of Clinical legal education of the proposed curriculum is on legal aid, social justice, and 

professional responsibility. The fundamental model of clinical legal education promotes professional 

skills training and grad school involvement in social justice. Typically, clinic students are engaged in 

experiential learning through active involvement in some variety of social justice activity, like a legal 

aid clinic. Bar Council of India rules that need credit for clinical work seem to contemplate some 

measure of specific skills training. (Frank S. Bloch, et al, 1990). The entire idea and structure of clinical 

legal education is predicated on American Bar Association task force report, namely, the Mac Crate 

Report, which has relevancy to the Indian experience. 

 

NEED FOR CLINICAL LEGAL EDUCATION IN LAW SCHOOLS 

Clinical legal education could be a different approach to the educational of law; it encompasses 

experimental learning, or “learning by doing.” Practical training generates confidence in students as 

their success is decided by their own efforts instead of external factors. It gives opportunities for the 

knowledge to be applied, and also incorporate reflection and self-examination, so that, students are 

going to be self-motivated and highly committed to the work. 

Further, Clinical Legal Education is predicated on practical approach and hence it helps in acquisition 

of skills which are considerably essential to an advocate. The talents may include like Research skills, 

Communication skills, interviewing of clients and witnesses, Counselling, Drafting, Negotiating, and 

Problem Solving etc. skills. 

A law clinic can help to those skills together with developing a rapport between the graduate school 

and therefore the society. It can give advice and assistance to local people and help to scale back 

isolation. Also, the scholars may be able to understand the issues of various generation and 

background. This experience can increase their understanding of the position of others in society, and 

might increase their maturity and sense of responsibility.  

 

LEGAL AID PROGRAMMED IN INDIA – A TOOL IN REFORMING LEGAL 

EDUCATION 

The first major report on legal aid came in 1973 from the Expert Committee on Legal Aid of the 

Ministry of Law and Justice, chaired by Justice V. R. Krishna Iyer. 

The Expert Committee was appointed to form recommendations for the creation and implementation 

of a comprehensive program of legal aid to the weaker sections of Indian society, including persons of 

limited means and socially and educationally backward classes. The Committee’s report advocated 

creating networks of legal aid groups in various places like court houses, bar associations, law schools, 

community organizations, private and public agencies, and organs of regime.  

Recommendations ranged from establishing an autonomous national legal aid authority, to compulsory 

public service as part of grad school curricula, to giving priority to candidates’ social sympathies in 

filling judicial and police posts. The Committee recommended introducing clinical legal education in 

law schools with a spotlight on socio-economic poverty. It opined that student exposure to real legal 

problems would benefit the scholars, the legal aid scheme, and therefore the system as a full. It also 

observed that students’ encounters with the issues of poverty and exploitation would change their 

outlook after they become lawyers, and as a result they'd not treat clients simply as facts but as living 

neighbours. 
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On the advantages of involving law schools in legal aid programs, the Committee distinguished that, 

law students would become a cheap and enthusiastic resource for providing meaningful legal aid to 

India’s vast population. 

It recommended using law students to supply legal aid in two stages: first, in preparing a case at the 

preliminary stages, including interviewing clients and drafting documents; then, by appearing in court 

in petty cases, including examining witnesses and presenting arguments. Thus, the central idea of 

involving the law schools wasn't only to produce practical skills but also to secure adequate legal aid 

for the needy. 

 In 1977, the Juridicare Committee was appointed to revise, update, revaluate, and supplement the 

report of Expert Committee, and its report concentrated more on the viability and dealing conditions 

of legal aid programs. The Juridicare Committee expected law schools to play a pivotal role in 

providing legal aid and urged them to determine legal aid clinics. It observed that student participation 

in legal aid wouldn't only be helpful in acquiring the talents necessary within the legal market place, 

but would also provide a chance for the scholars to develop a humanistic perspective and a social 

orientation. Students would realize the social role of the law, and their participation in clinical projects 

would cut back the burden of legal services institutions. 

For the primary time, this report expressed the requirement to develop clinical law teachers, to 

introduce subjects like law and poverty and law and society, and to administer academic support to 

graduate school clinics. 

 In 1981, the govt. of India appointed the Committee for Implementing Legal Aid Schemes. The 

Committee was headed by Justice P.N. Bhagwati, then judge of the Supreme Court of India. just like 

the earlier Juridicare Committee, the Committee for Implementing Legal Aid Schemes insisted that 

court- or litigation-oriented legal aid programs cannot provide social justice in India. The Committee 

concentrated more on the promotion of legal literacy, the organization of legal aid camps to hold legal 

services to the doorsteps of individuals, training of paralegals to support legal aid programs, 

establishing legal aid clinics in law schools and universities, and bringing class actions by way of 

public interest litigation. 

In spite of those high expectations, only limited efforts were made to rework legal education in India 

to fulfil the challenges of the profession. The momentum gathered by the legal aid movement was 

confined at the most law schools to student pedagogy, with some exceptions. Faculty participation was 

purely voluntary and no attempts were made to integrate clinics into the curriculum. 

Although these efforts were encouraging at the time, no serious efforts were made by academics or 

members of the legal profession or by the Bar Council of India, the first body regulating legal education 

to institutionalize legal aid clinics. The most reason for this failure was that law schools were neither 

physically nor professionally able to undertake such an enormous responsibility. Several other factors 

also are answerable for the failure of first attempt of clinical legal education in India. 

First and foremost, most law teachers haven't any practical knowledge in conducting legal aid because 

the Advocates Act prohibits fulltime teachers from practicing law. There's also no provision for 

licensing law students to practice. Moreover, no efforts are made to produce financial assistance to law 

schools so as to satisfy the expenses of providing legal aid and there are not any incentives like, 

reducing teaching hours for teachers to have interaction in legal aid activities. Hence, the teaching 

faculty was over burdened by heavy teaching loads. Many colleges had large numbers of part-time 

teachers, which resulted in overloading the full-time teachers with additional administrative and 

committee duties. Another fundamental problem was the sensation that legal education in India isn't 

“meaningful” or “relevant.” 
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The curriculum was neither helpful in shaping aspiring lawyers in their traditional role of problem 

solving nor in their expanded roles of arbitrator, counsellor, negotiator, or administrator. 

This bleak experience taught the Indian bar that involving law schools in providing legal aid or other 

assistance to society needs careful planning and, most significantly, that legal education needs a facelift 

to address society’s expectation. Thus, several important initiatives are undertaken in India recently to 

refocus attention on improving legal education, most notably those by the University Grants 

Commission (UGC), the Bar Council of India (BCI), and also the Law Commission of India. 

The UGC is that the prime body in India for regulating and maintaining the standards of upper 

education. There's a standing panel at the UGC to guide and standardize legal education in India, 

presided over by the retired judge of the Supreme Court of India. In spite of those efforts, no significant 

improvement within the standards of law schools was achieved because of lack of college expertise 

within the new subjects, unavailability of textbooks, and lack of flexibility in teaching and assessing 

in subjects like poverty and rural development. 

In 1994, a Committee chaired by Justice Ahmadi dealt elaborately with school of law teaching 

methods. The Ahmadi Committee Report recommended inclusion of the matter method, moot courts, 

and mock trials in grad school curricula. It also suggested supplementing the lecture method with the 

case method, tutorials, and other modern techniques for imparting legal education. Further, it 

recommended that everyone these new methods be made mandatory.  

On the premise of recommendations, the BCI issued a circular directing all universities and law schools 

to revise their curricula and directed them to include four Practical Papers. The Bar Council’s action 

was viewed as a giant step toward introducing clinical legal education formally into the curriculum. 

So far, however, most legal educators see them as providing only limited support for including 

instruction in social justice lawyering within the new curriculum or for providing social justice to 

indigent clients. 

Further, the Bar Council didn't assume any responsibility for implementing its new directive. The 

responsibility for training law students in practical matters was simply passed on to the law schools. 

 

PROBLEMS IN INITIATING CLINICAL LEGAL EDUCATION 

Even the law schools haven't given much importance to those kinds of practical training to their 

students due to several problems in keeping with this UNDP study, the key problems in developing 

clinical legal education in India are that: 

• No credit is given to students who undertake these activities, which may be a disincentive to 

students to conduct them and discourages them to follow through on their commitments; 

• There is not any workload reduction given to school who are designated to supervise legal aid 

cells; 

• Communities aren't aware that the law schools provide free legal services; 

• Under the Advocates Act, full-time law teachers and students aren't allowed to represent clients 

before courts. 

Besides these problems, there are other problems, which are listed below:  

• The Integration of the clinic within the graduate school: there's a danger that the clinic will 

become an isolated outpost of the law school, and not absorbed within its mainstream activity. 

• Resources: Extra resources must be allocated to the teaching and running of the clinic. This 

could be another reason for resentment for traditional academics who are less involved in skills 

teaching, and it's another excuse why the support and involvement within the clinic of the 
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graduate school is required. The pressures created by the high caseload may badly affect the 

morality of both staff and students. 

• Difficulties in supervision and assessment: Supervising students within the clinic is difficult 

task. 

• The dangers of public service: the concept of providing free legal advice is attractive but 

problems can develop if the general public service aim takes precedence over that of providing 

a sound and well-rounded legal education. 

• Relationship with the local legal profession: Some may fear that a legal clinic offering free 

legal work will upset the law school’s relation with the local legal professionals.  

 

CONCLUSION & SUGGESTIONS 

The introduction of clinical legal education schemes in Indian law schools is critical to teaching 

essential skills to law students and instilling in them the importance of social justice. Effective clinics 

provide legal services to poor and marginalized groups that may not otherwise receive them. Though 

the BCI has made it mandatory to own clinical legal education within the curriculum, the institutions 

aren't showing much interest in adopting the mandatory skills. But the aim and scope of legal education 

is to arrange students for the practice of the profession of law. Therefore, the law and legal education 

which together constitute the backbone of society should change in step with the changing needs and 

interests of the ever-changing society. 

Hence, not only the law colleges even the authorities must take steps to initiate clinical legal education 

in a good manner. 

To have effective mechanism, the subsequent suggestion will be made: 

• The BCI should amend rules to permit law professors to practice within the course of teaching 

a clinical class and encourage law schools to dedicate faculty to teaching clinics and offer 

students credits for participating in clinics. 

• Vice-Chancellors and other grad school administrators need to devote resources to hiring 

clinical faculty and offering clinical courses with low student-teacher ratios. 

• Law professors should develop sustainable clinics and work with graduate school 

administrations to implement them. 

• Non-governmental organizations need to collaborate with law schools to figure with 

communities and advance the social justice mission of education. 

• Legal services authorities need to broaden the scope of legal aid by supporting law schools to 

create legal aid and advice easily accessible to communities within the premises of law schools. 

• Grant making or funding agencies must allocate funds for college based legal clinics to interact 

with communities in strengthening democracy and improving governance for the advancement 

of justice and therefore the rule of law. 
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TRADE SECRET AND ITS PROTECTION IN INDIAN LEGAL 
ADMINISTRATION 

- Sharda Patidar* & Surbhi Dadhich+ 

 

ABSTRACT 

Through this paper, the researcher wants to explain the legal regime of Trade Secret Protection in 

India. Trade secret, as a new figure of intellectual property, is very significant and is gathering 

abundant magnitude; because in the era of globalization, dissatisfaction or achievement of any 

company depends on its secrets- let them be strategy related secrets or information of their clients. 

Trade secrets present the commercial world, a spirited edge over the competitors and consequently, 

one must ensure that he/she effectively protect his/her business-related confidential information from 

the competitor. The rule of trade secret law is to defend, uphold, and encourage patterns of 

commercial ethics and reasonable dealings and it persuades modernization as well. Ever since the 

benefits in the information economy are quickly rising, it is giving growth to the trade secrets in 

becoming Intellectual Property of Choice. So, to achieve the capable simplicity in the commercial 

transactions, there is an imperative need for outlining the legislation, so as to appropriately 

safeguard the trade secrets in India as for the fine functioning and reasonable competition of a 

company in the market. 

Through this research paper, the researcher is putting an effort to highlight the laws dealing with 

trade secrets in India. Further, using case law examples, a conclusion will be proposed which seeks 

to ease the shortcomings faced by the possessor of trade secrets. How the law defines trade secrets, 

how it protects them and the recommended actions will be critically assessed in the practical 

scenario. 

Keywords- Trade Secret, Confidential, Legislation. 

 

INTRODUCTION 

Trade secrets are an element of a corporation's intellectual property. Contrasting a patent, a trade secret 

is not overtly acknowledged. 

A trade secret is any exercise or progression of a company that is usually not known outside of the 

company. Information deemed a trade secret, gives the company a profitable benefit over its opponents 

and is frequently a creation of inner development. Broadly speaking; any classified business 

information which endows a venture with a reasonable frame may be considered a trade secret. Trade 

secrets include mechanizing or industrialized secrets and mercantile secrets. In a few jurisdictions, 

such types of secrets are called as confidential information. The unofficial utilization of such 

information by persons other than the possessor is considered as an unjust practice and a defiance of 

the trade secret. Based on the legal system, the safeguard of trade secrets forms elements of the 

universal concept of protection against undue rivalry or is based on particular stipulations or case law 

on the security of confidential information. 

Trade secrets may obtain a range of forms, like proprietary procedure, apparatus, blueprint, plan, 

procedure formula, scheme, or practice, which is not apparent to others and may be used as a means 
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to generate a project that proposes an enhancement over opponents or gives worth to consumers. Trade 

secrets are described differently, based on jurisdiction, but all have the following features in common:  

• These are not liberated information 

• Their confidentiality gives an economic advantage to their owner 

• Their concealment is dynamically defended  

In international law, these three aspects identify a trade secret under article 39 of the Agreement on 

Trade-Related Aspects of Intellectual Property Rights, usually referred to as the TRIPS Agreement.1 

As classified information, trade secrets are the "classified documents" of the commercial world, just 

as restricted texts are closely safeguarded by government organizations. Because of the expenditure in 

developing definite creations and procedures much more costly than reasonable intellect, companies 

have an enticement to summarize what makes their challengers victorious. To defend its trade secrets, 

a company may entail workers privy to the information to sign non-compete or non-disclosure 

agreements (NDA) upon joining.  

There are numerous examples of trade secrets that are both concrete and ethereal. For example, Google 

Inc.'s search algorithm subsists as intellectual property in policy and is frequently modernized to 

advance and guard its manoeuvre. The undisclosed formula for Coca-Cola, which is sheltered in a 

cellar, is an example of a trade secret that is a procedure or recipe. Since it has not been patented, it 

has never been disclosed. The New York Times Bestseller list is an instance of a process trade secret. 

While the list does feature in book sales by accumulating chain and autonomous store sales, as well 

as wholesaler data, the list is not simply sales numbers (books with inferior general sales may make 

the list though a book with upper sales may not). 

Example: An SME builds up a procedure for the development of its manufactured goods that permits 

it to create its goods in a more cost-effective method. Such a process gives the venture a competitive 

perimeter over its rivals. The venture in question may, therefore, give significance to its know-how as 

a trade secret and would not want rivals to discover about it. It makes sure that only a scarce number 

of people know the secret, and those who know it are made well conscious that it is private. When 

contracting with third parties or licensing its know-how, the venture signs privacy accords to certify 

that all parties discern that the information is a secret. In such conditions, the embezzlement of the 

information by an opponent or by any third party would be deemed as a contravention of the venture's 

trade secrets. 

 

MISAPPROPRIATION 

Companies repeatedly try to find out one another's trade secrets through legal means of reverse 

engineering or employee poaching on one hand, and unlawful means together with industrial 

espionage on the other. Acts of business surveillance are usually unlawful in their own right under the 

applicable governing laws, and punishments can be harsh.2 The significance of that irregularity to trade 

secret law is: if a trade secret is obtained by inappropriate means, then the secret is usually believed to 

have been embezzled. Thus, if a trade secret has been attained via industrial espionage, its acquirer 

will possibly be subjected to lawful responsibility for having obtained it inappropriately. (The owner 

of the trade secret is on the other hand is required to preserve against such espionage to some extent to 

 
1  "Agreement on Trade-Related Aspects of Intellectual Property Rights, Section 7: Protection of Undisclosed 

Information"World Trade Organization.  
2 Ben Fox Rubin, Former Dow Chemical Scientist Gets Five Year in Prison; Wall Street Journal. (2012). 
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uphold the secret. Beneath most trade secret establishments, a trade secret is not considered to subsist 

unless its claimed owner takes rational steps to sustain its confidentiality. 

Importance of Trade Secret Protection 

The trade secret of a company is the most imperative positive feature which permits the company to 

keep its repute and place in the market connected. There is no obligation for a company to be a vast 

industry to get trade secret fortification. 

(i)  Recent technology: As we know, currently, computers and other systems are expanded for keeping 

information undisclosed, but earlier; it was accumulated in physical forms. For obtaining information 

from this physical form, a crook had to go through different phases, then, he could do undue 

employment of that information. But, now the admission to the secret information becomes simple 

with the new expertise. The file which is accumulated in the computer system may be encrypted, 

password defended and it is limited to employees on a need-to-know basis. If an employee wants to 

contact that information from the computer network then he could effortlessly download it, email it, 

post it on the internet or just accumulate it on a flash drive and pace out the front door unnoticed with 

thousands of information in his hand. The digital planet is no companion to trade secrets3. Now a day’s, 

hackers break into networks and get confidential information of a company including trade secrets in 

such a manner which is not expected by anyone4. For example, the F.B.I griped almost 1,500 hacking 

cases in 2002, and 2010, it griped 2, 50013. One current case on it is Philip Gabriel, “Stakkato” who 

was found on five counts concerning trade secret embezzlement. In this case, he supposedly hacked 

into the protected computer systems at Cisco System and NASA including NASA‟s Advanced 

Supercomputing Division and a Peterson, 16 yrs old Swedish is blamed for executing these hackings 

from 5,000 miles away. 

(ii) Escalating worth of Trade Secret Information: Trade Secrets are becoming significant like all 

other Intellectual Property and play a very enlarging role in the wealth of the country. The 

Congressional Research Service found that this style is even appropriate to Trade Secrets: “As the 

United States upholds its shift to a facts and provision based economy, the dynamism and 

competitiveness of household firms increasingly depends upon their know-how and insubstantial. 

Trade Secret is a type of Intellectual Property that defends this type of private Information5 . Earlier 

the economy was based on material assets such as natural resources and capital goods but now with 

the modification contemporary industries, the economy also relies on intellectual property for its 

assessment.  

(iii) The increase in international risks: There are risks not only on the domestic level but the danger 

is also increasing from foreign entities’, companies, and governments which also adds to a large degree 

towards the significance of trade secret. The cause for increasing dangers at the international level is 

mostly the internationalization of business. When the company functions internationally, then danger 

for misuse increases.  The other cause of increasing international hazards is new technology. The 

hackers can get the admittance of any information from any part of the world. They only need 

computers with internet links. One of the recent examples which involve trade secret theft is the case 

in china of Xiang Dong “Mike” Yu, a project engineer for the Ford Motor Company who smuggled 

 
3 Elizabeth A. Rowe, Saving Trade Secret Disclosures on the Internet through Sequential Preservation, (proposing a new 

test regarding the disclosure of trade secret information on the Internet), 42 Wake Forest L. Review. 1,2(2007). 
4 Office of the NAT ‟l Counterintelligence Exec., Foreign spies stealing US economic secrets in cyberspace (6-7) (citing 

a study from Cisco Systems)(2011). 
5 R41391 Jhon R. Thomas, Cong. Research serves The role of trade secrets in innovation policy 2(2010). 
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Ford Trade Secrets to China while on a job search that led to an arrangement with one of Ford’s 

Competitors6.  

(iv) The USTA: The USTA growth is one of the grounds for an increase in Trade Secrets and trade 

secrets litigation. The extensive implementation of USTA has boosted the knowledge about trade 

undisclosed law with lawyers, companies, judges, and others and has offered greater reliability in the 

relevance of trade secret law and inside other laws also. Before USTA, the states had vaster 

inconsistency on various trade secret issues from the types of demeanour to the solutions. The USTA 

is not ideal but it gave a starting point to institute the legal remedies for trade secret embezzlement7.  

(v) Plentiful source of litigation: There are many possibilities of trade secret based litigation in the 

current indistinguishable economic environment, and especially in highly liquefied and spirited 

knowledge-based industries, like if a company’s endurance is hazarded, then its members will be 

stimulated to imperfection. For an endangered company, this will be a supplementary danger which 

earlier would have been trivial one and it would be seen as more significant. So for this, the company 

will allocate its resources to defend its rights more than before. 

 

MAINTAINING TRADE SECRET PROTECTION 

The preserving and defending private subject matter as a trade secret that accepts employee hiring and 

cessation policies intended to shield confidential information. Carefully consider the latent liabilities 

before hiring an eventual employee who is contractually bounced or otherwise confined by former 

employers as to private subject substance. Also, review with all parting employees, the scale of the 

constraints on their future utilization of the employer's private and proprietary information8. 

 A nondisclosure stipulation should be comprised of the employee's contract of employment which 

predicts out subject matter areas that are held by the employer to be confidential. Additionally, a 

contractual stipulation providing for rational confines on the competitive action of a previous employee 

upon his or her cessation is prudent. Such a restriction will typically be enforced by the courts if it is 

reasonable as to duration, geographical extent, and scope9.  

Offer employee admittance to private information only on a "need to know" basis. Areas, where private 

information is kept should be isolated from free admittance areas, with inadequate entrance offered 

only to those with a requirement to know the private information. Additional measures can be 

employed in limiting access to such confidential areas, such as the use of electronic security, passkeys, 

or simply colour-coded identification badges10. 

Employees should be steadily watchful that definite information is private. This may be done by the 

application of indications and deliberately placed instructive notices. Many ideas envisaged by outside 

originators are trade secrets, even though they may not be patentable focus matter11. While the 

autonomous originator or instigator may be quite oblivious of the law of trade secrets, most thought 

persons sense that the thought is precious and, more often, have an embellished impression of its worth. 

 
6 Erin Marie Daly, Ex-Ford Worker Gets 6 Years for Trade Secrets Theft, Ex-Ford Engineer Sentenced for Trade Secrets 

Theft, Reuters.om. (April 12, 2011), http:// law360.com. 
7 Michael Risch, A failure of Uniform Law, 159 U.Pa .L Review. PENN umbra 1, 12), (stating that “uniform laws like 

the USTA” provide “a consistent set of rules to provide settled expectations for interstate activities”). (2010). 
8  http://www.wnlaw.com/ip-information/trade-secrets/. 
9 Natalie Jones, “Post termination restrictions: How useful is a stick without a carrot?” Tamimi & Co. (2013) 

http://www.tamimi.com/en/magazine/law-update/section-5/may5/post-termination-restrictions-how-useful-is-a-stick-

without-a-carrot.html. 
10 Supra Note 29 at page 12. 
11 http://www.wipo.int/sme/en/documents/trade_secrets_employee_loyalty.html. 
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The one who surrenders the thought is not easily induced to this, however, and cases have been offered 

down in which resurgence has been attained against the unwary receiving firm on the basis of violation 

of a private relation or misuse of a trade secret. 

 

THE NEED FOR CONFIDENTIALITY OF INFORMATION 

To allege trade secret defence, the information or subject matter of the trade secret must perceptibly 

be kept undisclosed or private. The revelation of a trade secret to a non-member of staff of the company 

could imperil the aptitude to assert such information as a trade secret unless it is also cautiously 

adjusted and managed, if possible, by a written accord or nondisclosure contract. As discussed in detail 

below, measures should be taken by an employer to control the scope and nature of the distribution of 

trade secret materials to its employees and the circumstances under which, and the extent to which, 

employees may obtain access to such information12. 

 

LEGAL FRAMEWORK IN INDIA 

To institute the infringement of Trade Secret, the main issues are: 

i. Was the information indeed covert? 

ii. Were sensible steps taken to uphold confidentiality? 

To ascertain a violation of trade secret rights, the proprietor of a trade secret must be able to show the 

following:  

1.  Contravention by or competitive benefit gained by the person/company which has embezzled the 

trade secret. 

2. The possessor had taken all rational steps to uphold it as a secret.  

3. There is mistreatment as the information acquired has been used or unveiled in infringement of the 

honest commercial customs.  

 

TRADE SECRETS PROTECTION – LEGAL POSITION IN INDIA 

The strength of the business world is fair play with sincerity. It can be only done through the defence 

of trade practices. In India, there are certain laws regarding every form of Intellectual Property except 

trade secret. No law has been passed by the legislation of India regarding trade secrets. The member 

countries of Trade-Related Aspects of Intellectual Property Rights (TRIPS) apart from India have 

already laws for the security of trade secrets. In India, Trade Secrets are the most separated field 

because there is no appropriate law for trade secrets fortification. Trade secrets are guarded in India 

under the Indian Contract Act, 1872, under Section 27 which gives for solutions and also limits any 

person from disclosing any information which he obtains at the time of service or through contract. 

But, in this stipulation, there is only a universal cure and no criminal remedies. According to this 

section, any information must be extremely private to be comprised as a Trade Secret. There are some 

measures for deciding whether any information amounts to be a trade secret or not i.e.  

• The prominence of the employee and the character of his work.  

 
12 http://www.wnlaw.com/ip-information/trade-secrets/. 
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• The character of the information itself.  

• Whether the information could simply be separated from other information that the employee was 

liberated to use.  

For Trade Secret Protection in India, an effort was made in 2008 bypassing the National Innovation 

Act, 2008. The draft of the Indian Innovation Act, 2008 is usually based on the American Competes 

Act. It’s one of the main purposes was to codify and merge the law of privacy, in aid to defend the 

private information, Trade Secrets, and modernization. Chapter VI of the National Innovation Act, 

2008 speaks about “Confidentiality and Confidential Information’s and Remedies and Offences”. This 

proviso permits the parties to set out their rights and compulsions, contractually related to private 

Information and defend the information from being embezzled. But, this statute may very well defend 

and uphold India’s Innovation through other methods. The association of modernization, trade secret 

and private information can be best dealt with detailed legislation that principally deals with the safety 

of Trade Secrets. In a case of V.N Deshpande v. Arvind Mills13 , where there was a clause in the 

agreement which stops the appellant from disclosing any covert Information of nature declared in that 

clause after cessation of his service. The defendant was not avoided from acquiring information which 

makes him an improved employee for the public for future employment. It only stops from exposing 

any secret information but, he obtained as Respondent employee to another party. Therefore, it was 

held that the words used in the agreement were appropriate and the restriction granted was rational. In 

another case of American Express Bank Ltd. V. Priya Puri14 , the Delhi High Court described Trade 

Secret as formulae, procedural know-how or a mode of business accepted by an employer that is 

unidentified to others and such information has a logical impact on organizational extension and fiscal 

interests. In the case of Brahmaputra Tea Co v. E Scarth15, where an effort was made to contain a 

servant from challenging for five years after the phase of service, the Calcutta High Court said that:  

“Contracts by which persons are controlled from challenging, after the time of their contract is 

over, with their former employers within rational limits, are well known in English Law, and the 

exclusion to make any such contract an exemption to the general exclusion contained in Section 27 

signifies that it was not aimed to give them legal outcome in this country”. 

Furthermore, in the case of Niranjan Shankar Golikari v. Century Spg & Mfg Co. Ltd16, the question 

was hoisted considering the validity of agreements in terms of Section 27 of the Indian Contract Act. 

The facts of this case were that a foreign producer teamed up with a company manufacturing tyre cord 

fibre by a contract that stated that the company would uphold the confidentiality of all technological 

information. The respondent’s company signed a non-disclosure agreement with the plaintiff, at the 

time of its employment. Clause 9 of the contract stated that during the prolongation of his employment 

as well as, thereafter, the employee shall keep private and avert disclosing of any information. The 

Court alleged that there is an inferred term in a contract of employment that a previous employee may 

not make use of his earlier employer’s trade secrets.  

Therefore, to defend the depot of secret information (Trade Secret) as described under TRIPS in India, 

there should be legislation to defend it.  

 

THE OBLIGATION OF INDIA UNDER INTERNATIONAL ORGANIZATIONS 

 
13 48 Bom LR 90. (1946). 
14 HI LLJ 540 (Del). (2006). 
15 11 Cal 545. (1885). 
16 AIR SC 1098. (1967). 
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The Intellectual Property Rights security has attained wider admiration mainly under Agreement on 

Trade Related Aspects of Intellectual Property (TRIPS), North Atlantic Free Trade Agreement 

(NAFTA)17  and also under Paris Convention. 

TRIPS- The major endeavour of the TRIPS agreement is to look after intellectual Property Rights. The 

stipulations of TRIPS grant fortification of Trade Secrets with the aid of the term “Undisclosed 

Information”. Under Article 39 (2) of TRIPS, all associates will defend unnamed information from 

commercial utilization and under clause 3 of Article 39, data and information succumbed to 

Government for authorizing or other agreements have to be looked after from outflow to or burglary 

by third parties. India is a party to this contract but in 1989, it alongside Brazil, declined the inclusion 

of Trade Secret on their agenda, as they think that it is not a form of Intellectual Property Right and 

the defence against unfair competition under Article 10b of the Paris Convention18 would be adequate. 

It is the personification of the world’s law of American and European conception of defending private 

information to defend the Intellectual Property Rights. It is the first mutual Agreement which 

recognizes the role of Trade Secret in the industry. The TRIPS Agreement endeavours to enhance 

patent security and trade secret fortification. The law of trade secret would defend only unpatentable 

know-how that may not be quashing engineered by examining the product put to the market. Article 

39 of TRIPS necessitates the Contracting Parties to guard secret Information with the help of some 

conjectures.  

Contractual requirement- When an agreement is penetrated between the proprietor of the Trade Secret 

and to whom the trade secret has conversed, there becomes a compulsion on the person to whom the 

secret is unveiled, not to disclose it to anyone else. It is called a confidentiality agreement. This 

compulsion may be in the implicit or articulate form in the contract. For violating this, there is a 

consequence of liquidated reimbursement. But, there may be the case that the person to whom the trade 

secret is revealed later becomes the employee of a rival, and then, no such contractual responsibility 

will work for refraining the rivals from recognizing the trade secrets of the company.  

In the case of Tipping v. Clarke19 , the Court was of the view that everybody employed is under an 

implicit contract not to disclose it anywhere in the public, which is the thing, he learned in the 

implementation of his responsibility as an employee.  

In the case of Sanders v. Parry20, it was held that there was an inferred obligation upon an employee 

to provide his master with good confidence and reliability. 

Fiduciary Relationship- If there is a continuation of fiduciary correlation then the responsibility of 

not revealing the trade secrets is inferred. In the case of Yovatt v. Winyard21 , in which guidelines for 

the drug have been disclosed to the trainee of a veterinary, so it was held that there shall be a 

 
17 Article 1711 of NAFTA defines trade secret as “information having commercial value, which is not in the public 

domain, and for which reasonable steps have been taken to maintain its secrecy”. 
18 (1) The Countries of the Union are bound to assure to nationals of such countries effective protection against unfair 

competition.  

(2) Any act of competition contrary to honest practices in industrial or commercial matters constitutes an act of unfair 

competition.  

(3) The Following particular shall be prohibited:  

1. all acts of such a nature as to create confusion by any means whatever with the establishment, the goods, or the 

industrial or commercial activities, of a competitor;  

2. false allegations in the course of trade of such a nature as to discredit the establishment, the goods, or the industrial or 

commercial activities of a competitor;  

3. indications or allegations the use of which in the course of trade is liable to mislead the public as to the nature, the 

manufacturing process, the characteristics, the suitability for their purpose, or the quantity, of the goods. 
19 2 Hare 393. (1843). 
20 1 W L R 753.(1967). 
21 1 J and W 394. (1820). 
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responsibility of privacy, even if no equivalent contract is there between them. Where there is a 

fiduciary association, there is poise and that poise should not be violated.  

Unfair enhancement and embezzlement- The misuse of a trade secret can be considered as 

misappropriation which leads to unjust enrichment22. Embezzlement gives a very established argument 

for seeking remedies for mishandling of trade secrets23.  

As India is a signatory to TRIPS Agreement, there, it becomes a compulsion on India to bring its 

Intellectual Property Rights within the conventionality of International standards. Under Article 5124 

of Indian Constitution, it puts an obligation on India to promote respect for international law and treaty 

obligations25. 

 

INFRINGEMENT OF TRADE SECRETS AND REMEDIES 

A trade secret holder has the right to keep others away from embezzling and using his trade secret. 

Although, embezzlement is sometimes a consequence of industrial surveillance, as often trade secret 

cases engage requisition by former employees, utilization in new businesses or for new employers. 

Trade secret protection endures as long as the requirements for protection - generally, value to the 

owner and secrecy - continues to be met. The security is vanished if the owner falls short to take 

reasonable steps to keep the information secret26. Moreover, revelation of trade secrets is not actionable 

in all cases i.e., trade secrets owners have alternative only against embezzlement and there a number 

of resistances to revelation of trade secrets as follows:27 

(i) General Knowledge: In common law, it is a deep-rooted code of public policy that a former 

employee is liberated to employ the general skill and knowledge obtained during his or her 

employment28. 

 

(ii)  Parallel Development: The possessor of a trade secret does not possess domination on the 

data that encompasses the trade secret. Other companies and individuals have the right to 

determine the aspects of trade secret through their own study and hard work29. 

 

(iii) Reverse Engineering: Detection by quash engineering, namely, starting with the recognized 

product and working backward to find the mode by which it was enlarged, is considered 

proper means. Therefore, to shun a successful declaration by the defendant that he determined 

 
22 Carpenter v. United States, 484 U.S. 19 (1987) at 26 (confidential information is properly the deprivation of which can 

constitute wire fraud); Osborn v. Boeing Airplane Co., 135 USPQ 145 (9th Cert. denied 471 US 1053(1985). Matarese v. 

MooreMcCornack Lines, Inc., 71 USPQ 311 (2nd Cir. 1946), 312. 
23 Chiarella v. United States, 445 U.S. 222 (1980); Dirks v. SEC, 463 U.S 646 (1983); Moss v. Morgan Stanley, Inc., 719 

F.2d 5 (2nd Cir. 1983); SEC v. Materia, 745 F. 2 d 197 (2d Cir. 1984). 
24 Article 51 in The Constitution Of India 1949- Promotion of international peace and security The State shall endeavour 

to(a) promote international peace and security;(b) maintain just and honourable relations between nations;(c) foster 

respect for international law and treaty obligations in the dealings of organised peoples with one another; and encourage 

settlement of international disputes by arbitration. 
25 India has taken the following legislative steps to comply with its obligations under TRIPS: Copyrights Act, 1957 

amended in 2000, The Trademarks Act, 1999, The Geographical Indications of Goods (Registration and Protection) Act, 

1999, The Designs Act, 2000, The Semi Conductor Integrated Circuits Layout Design Act, 2000, The Patents Act, 1970 

amended in 1999 and 2002, Protection of Plant Varieties and Farmers Rights Act, 2001. 
26 Radcliffe M F et al., Patent, trademark and trade secret, (26 September 2008) 

http://library.findlaw.com/1999/Jan/1/241479.html. 
27 Seetharaman R, Legal protection of trade secret, 1 Supreme Court Cases (2004) 22. 
28 Mason v Provident Clothing and Supply Co Ltd (1913) AC 724, 740-41; Herbert Morris Ltd v Saxelby (1916) 1 AC 

688. 
29 Kewanee Oil Co v Bicron Corporation, 416 US 470, 490-91: 40 L Ed 2d 315 (1974). 
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the trade secret by quash engineering, prosecutors should institute the means by which the 

defendant embezzled the trade secret. If the prosecution could show that the defendant 

illegally acquired entrance to the trade secret, it would counter his claim that he learnt the 

trade secret through reverse engineering. However, a defendant cannot overpower a 

prosecution by asserting that the trade secret could have been determined by reverse 

engineering30. 

 

(iv) Guiltless attainment of Information: Where the defendant obtained the information naively, 

that is, without knowing that it was a trade secret belonging to a person who did not agree to 

the defendant’s attainment of it, he is not accountable to infringement of a trade secret under 

English law.31 

 

(v) Public Interest: It is well instituted that no responsibility is connected to the use of 

information, which was in communal interest to use or unveil. Thus, a defendant in 

happenings for violation of confidence shall not be accountable to the applicant in respect of 

any revelation or use of information by the defendant in breach of an compulsion of 

confidence if  

(a) The defendant lifts the subject of public interest in relation to that confession or use; and 

(b) The plaintiff is incapable to assure to the court that the public interest relied on by the 

defendant under that part is overshadowed by the public interest engaged in sustaining the 

discretion of the information.  

  

(vi) Legislative responsibility: If the information is exploited or revealed in agreement with a 

constitutional compulsion or power, the defendant is not liable. For instance, if the 

information is revealed pursuant to a court order, or otherwise for the reason of legal 

proceedings, it comes within the exception. Similarly, the use or revelation in the 

concentrations of national safety or for the impediment, examination or action of crime, is 

permitted. However, the revelation must be to someone who has a proper interest‟ in 

receiving the information in question32. 

 

RECOMMENDATIONS 

Trade Secret fortification plays a significant role in keeping secret, the private information of company 

and firm in India. The major reasons behind the trade secret protection are to get good status in market 

and boost output and services in market. Apart from the modification brought by the Legislature and 

Judiciary differing from nation to nation till date, as explicated in detail; I, being a citizen of a 

democratic country also have a right to propose further suggestions in order to recover the position of 

trade secret protection in India.  

Firstly- There is no explicit law in India to administer the trade secret fortification. So, my idea would 

be that the Indian Parliament should legislate the exact law dealing with the trade secret safeguard.  

Secondly- The company should not divulge the private information to any third party and also take 

own duty to keep trade secret of company.  

 
30 Telerate Systems Inc v Caro, 689 F Supp 221, 232 (SDNY 1988), the Court held that the proper focus of inquiry is not 

whether an alleged trade secret can be deduced by reverse engineering but rather, whether improper means are required 

to access it. 
31Consultation Paper No 150, legislating the criminal code: Misuse of trade secrets, Law Commission of England and 

Wales, (Her Majesty’s Stationary Office, 1997). 
32 Initial Services v Putterill, (1968) 1 QB 396, 405: (1967) 3 All ER 145. 
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Thirdly- Prior to using a social media account or signing up in an implicit site, every citizen must be 

attentive in checking the terms and conditions of that particular site, otherwise, you will never know 

that what you think is not a crime, but an apparent contravention in view of law. It can also take away 

your private details and secret information of company from internet and hack your company’s 

website.  

Fourthly- The Police Officers, while receiving complaints regarding obstructing contents or taking 

down any private information and website, should not take actions on basis of the complaints, unless, 

they get any court order or pursue any specific process recommended by the Law and the Court. 

Hence, it is expectant that by following the above suggestions, the Government as well as persons, 

both may be successful to resolve the trade secret contravention issues and make improvements to 

bring new legislations and resolve the trouble of trade secret problem. 

 

CONCLUSION 

The rule of trade secret law is to defend, uphold and encourage patterns of commercial ethics and 

reasonable dealings and it persuades modernization as well. The law for protecting the trade secret is 

expanded from the common law of unjust competition extended in nineteenth century by English 

Courts. Ever since the benefits in the information economy are quickly rising, it is giving growth to 

the trade secrets to becoming Intellectual Property of Choice. The unlawful use of such information 

by persons other than the owner is regarded as an unjust custom and infringement of trade secrets. 

Revelation of trade secret would cause damage to the actual holder of the Secret. The Trade Secrets 

usually refers to data or information relating to the business that is not usually known to the public 

which the owner rationally challenges to keep covert and private. Once trade secrets have been exposed 

to the public, they cannot be reminded even in the case if the use of product itself causes revelation. 

There will be no defence of trade secret if in the procedure of using, it gets revealed. So, in order to 

achieve the capable simplicity in the commercial transactions, there is a vital need for outlining the 

legislation, so to appropriately safeguard the trade secret in India as for the fine performance and fair 

competition of a company in market. Getting security will help the country’s market to grow. Being a 

participant to Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS), India has 

already surrounded law for the defence of all Intellectual Property Rights like Copyright Act, 

Trademark Act, and Patent Act but still the legislation for defence of Trade Secrets are left out. India 

is obligated to outline complete rules and regulations to eliminate hesitation with regard to Trade 

Secrets Protection. Hence, there is a requirement for the protection of trade secret. 
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SCRUTINY OF STATE ANTI-CONVERSION LAWS IN INDIA 

- Aryan Sinha1 

 

ABSTRACT 

A country like India where all religions are practiced and worshiped, where people have 

constitutional right of “Freedom of Religion”, but there are state laws which prevail over 

constitutional laws. Out of twenty-eight states and eight union territories, there are eight states 

which have the statute for “Anti-Conversion” Laws or India’s Freedom of Religions Acts. Those 

states are Arunachal Pradesh, Odisha, Madhya Pradesh, Chhattisgarh, Gujrat, Himachal Pradesh, 

Jharkhand, Uttarakhand and Tamil Nadu. Most of these states have similar content and structure. 

All these laws seek to prevent any person from converting or attempting to convert, either directly or 

otherwise, another person through “forcible” or “fraudulent” means, or by “allurement” or 

“inducement”. In the states like Rajasthan and Arunachal Pradesh, it excludes the concept of 

reconversion i.e. to “native’ or “originality”. There is penalty of monetary fines to imprisonment. 

Punishment ranging from one to three years and fines ranging from Rs. 5,000 to 50,000. Being 

having a constitutional right, many have criticized and many have approved the state laws. 

This research paper shall be focusing upon the different state Anti-Conversion laws in India or 

Freedom of religions act, along with the implementation of state laws with reference to different case 

laws and reports. 

Keywords: Religion, Conversion, Constitutional 

 

ANTIQUITY OF ANTI-CONVERSION LAWS 

In India, all religions are practiced and worshiped. The Indian region has established four major 

religions to the entire world. They are Hinduism, Buddhism, Sikhism, and Jainism.  According to 

reported 2011 census data, 79.80% of the population of India is Hindu, 14.23% Muslim, 2.30% 

Christian, 1.72% Sikh, 0.70% Buddhist, and 0.37% Jain2. The Concept of Anti-Conversion Laws first 

came into existence in the latter half of the British Colonial Period3. The main objective was to prevent 

the existence of Hindu Community. The major states which had such laws are Kota, Bikaner, Jodhpur, 

Raigarh, Patna, Surguja, Udaipur, and Kalahandi4. Some of the laws from that period include the 

Raigarh State Conversion Act, 1936; the Surguja State Apostasy Act, 1942; and the Udaipur State 

Anti-Conversion Act, 1946.  

After the Independence of India, various anti-conversion bills were presented but none of them were 

enacted. Firstly, The Indian Conversion (Regulation and Registration) Bill was introduced in 1954. 

This bill got rejected by the lower house of the Parliament and by its members5.  Secondly, the 

introduction of the Backward Communities (Religious Protection) Bill in 1960. This bill stated the 

conversion of Hindu to another Non-Indian Religion. The concept of Non-Indian religion included 

 
1 Student, BBA. LL.B.(H), Third year, Galgotias University 
2 http://www.censusindia.gov.in/2011census/C-01.html (Visited on 30th August, 9:30PM) 
3https://www.sas.upenn.edu/dcc/sites/www.sas.upenn.edu.dcc/files/uploads/Coleman.pdf (Visited on 30th August, 

10:45PM) 
4http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1469&context=lcp (Visited on 30th August, 11:24PM) 
5https://www.uscirf.gov/sites/default/files/Constitutional%20and%20Legal%20Challenges%20Faced%20by%20Religiou

s%20Minorities%20in%20India.pdf (Visited on September 4, 7:56PM) 
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Islam, Christianity, Judaism and Zoroastrianism6. Thirdly, the Freedom of Religion Bill in 1979. These 

bills got rejected due to lack of Parliamentary support. 

In 2015, Various Ministers of Bhartiya Janta Party (BJP) raised their voice for the enactment of Anti-

Conversion laws and the party president Amit Shah also took initiative to criminalise the concept of 

Anti-Conversion Laws. They took the matter to the upper house and lower house of the Parliament to 

criminalise this concept. But the Ministry of Law and Justice denied the criminalisation of Anti-

Conversion Laws. They stated that this subject is purely a subject matter. This lies purely under the 

constitutional domain of the states under the State List in Schedule Seven of the Constitution7. The 

Central cannot take such decisions. 

 

OUTLINE OF STATE INITIATIVES 

“India’s Freedom of Religions Act” or “Anti-Conversion Laws” are state level statutes which were 

enacted to regulate conversion of religions which were purely not consensual i.e. not voluntarily. In 

the earlier 1960’s these laws were started to be introduced after several failure attempts at central level 

(Union Level). At first, these laws were enacted in Orrisa and Arunachala Pradesh. 8 Out of twenty-

eight states and eight union territories. There are eight states which have the statute for “Anti-

Conversion” Laws or India’s Freedom of Religions Acts. Those states are Arunachal Pradesh, Odisha, 

Madhya Pradesh, Chhattisgarh, Gujrat, Himachal Pradesh, Jharkhand, Uttarakhand. Most of these 

states have similar content and structure.9 The laws in Arunachala Pradesh has not been implemented 

due to lack subsidiary rules & regulations. The State of Rajasthan has implemented the bill, but yet it 

has to be signed by the President of India. And all the States which deals with Anti-Conversion Laws 

have the similar content and structure10. 

In the earlier 1980’s the conversion rates were popular for “Muslim” and “Christian” community. The 

conversion was from “Muslim” to “Non-Muslims”. From “Non-Christians” to “Christians” because of 

the adaptation of Western style colonialism11. 

The main objective is to constrain the ability of communities and individuals to convert ‘from the 

religion of one’s forefathers,’ often in the name of protecting those making up the ‘weaker’ or more 

easily ‘influenced’ sectors of society- namely women, children, backward castes and untouchables. 

The state laws of Rajasthan and Arunachala Pradesh do not prevent re-conversion to its “native” or 

“original” faiths12. 

All these laws seek to prevent any person from converting or attempting to convert, either directly or 

otherwise, another person through “forcible” or “fraudulent” means, or by “allurement” or 

“inducement”13. In the states like Rajasthan and Arunachal Pradesh, it excludes the concept of 

 
6 Indian Law Institute, A Study of Compatibility of Anti-Conversion Laws with Right to Freedom of Religion in India 31 

(2007) (Visited on September 4, 8:29PM) 
7 http://lawmin.nic.in/olwing/coi/coi-english/coi-4March2016.pdf (Visited on September 4, 9:11 PM) 
8  Huff, supra note 4, at 6. (Visited on September 4, 10:47PM) 
9 https://elibrary.law.psu.edu/cgi/viewcontent.cgi?article=1175&context=jlia (Visited on September 4, 11:20PM) 
10 https://www.uscirf.gov/sites/default/files/resources/India%202013(1).pdf (Visited on September 5, 12:59AM) 
11 Coleman, supra note 3, at 26. (Visited on September 5, 1:15AM) 
12https://kafila.online/2014/12/24/converting-religion-converting-law-rajshree-chandra/(Visited on 9th September, 

7:30PM) 
13 Becket Fund for Religious Liberty, Submission on United Nations Human Rights Council: Universal Periodic Review: 

India 2 (Nov. 20, 2007). (Visited on 9th September, 8:45PM) 
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reconversion i.e. to “native’ or “originality”. There is penalty of monetary fines to imprisonment. 

Punishment ranging from one to three years and fines ranging from Rs. 5,000 to 50,00014. 

 

ANALYSIS OF STATE-LEVEL LEGISLATION 

Odisha (Formerly Orrisa) 

Odisha was the first state to enact the State Anti-Conversion legislation. The Orissa Freedom of 

Religion Act,196715. This act states that the No person shall convert or attempt to convert, either 

directly or otherwise, any person from one religious’ faith to another by the use of force or by 

inducement or by any fraudulent means nor shall any person abet such conversion16. Any person 

contravening the provisions contained in section 3 shall, without prejudice to any civil liability, be 

punishable with imprisonment which may extend to one year or with fine which may extend to five 

thousand rupees or with both: Provided that in case the offence is committed in respect of a minor, a 

woman or a person belonging to the Scheduled Castes or Scheduled Tribes the punishment shall be 

imprisonment to the extent of two years and fine up to ten thousand rupees17. 

This Act defines, "conversion" it means renouncing one religion and adopting another18. It also defines 

"force" it shall include a show of force or a threat of injury of any kind including threat of divine 

displeasure or social ex-communication19. It further defines “fraud” it shall include misrepresentation 

or any other fraudulent contrivance20. It further defines “inducement” it shall include the offer of any 

gift or gratification, either in cash or in kind and shall also include the grant of any benefit, either 

pecuniary or otherwise21. It further defines “minor” it means a person under eighteen years of age22. 

An offence under this Act shall be cognizable and shall not be investigated by an officer below the 

rank of an Inspector of Police23. 

In 1973, the High Court of Orissa held that the Orrisa Freedom Region Act, 1967 is Ultra Vires in 

terms of Constitution24. It held that the Article 25(1)25 of the Constitution “guarantees propagation of 

religion and conversion is a part of the Christian religion,” that “the term ‘inducement’ is vague and 

many proselytizing activities may be covered by the definition and the restriction in Article 

25(1) cannot be said to cover the wide definition,” and the state failed to justify the competence of 

“religion” under the Seventh Schedule of the Constitution26. However this decision was overturned in 

the case of Rev Stanislaus vs Madhya Pradesh27 which has been discussed below in the state legislation 

of Madhya Pradesh. 

 
14 https://www.jstor.org/stable/pdf/40276904.pdf  (Visited on 9th September, 9:25PM) 
15 http://lawodisha.gov.in/files/acts/act_884132771_1437987451.pdf (Visited on 9th September, 10:01AM) 
16 Sec 3 Orrisa Freedom of Religion Act, 1967 
17 Sec 4 Orrisa Freedom of Religion Act, 1967 
18 2(a) Orrisa Freedom of Religion Act, 1967 
19 2(b) Orrisa Freedom of Religion Act, 1967 
20 2(c) Orrisa Freedom of Religion Act, 1967 
21 2(d) Orrisa Freedom of Religion Act, 1967 
22 2(e) Orrisa Freedom of Religion Act, 1967 
23 Sec 5 Orrisa Freedom of Religion Act, 1967 
24 Yulitha Hyde & Ors. v. State of Orissa & Ors., A.I.R. 1973 116 (Visited on 13th September, 7:01PM) 
25 https://indiankanoon.org/doc/86224/ (Visited on 13th September, 8:27PM) 
26 http://www.kandhamal.net/DownloadMat/Madhya_Pradesh_Freedom_of_Religion_Act.pdf (Visited on 13th September, 

9:35PM) 
27 Rev. Stainislaus vs State Of Madhya Pradesh & Ors on 17 January, 1977 Equivalent citations: 1977 AIR 908, 1977 SCR 

(2) 611 (Visited on 13th September, 10:40PM) 
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Madhya Pradesh 

Following the state of Orrisa, Madhya Pradesh was the second state to enact an Anti-Conversion law, 

Madhya Pradesh Freedom of Religion Act, 196828. This Act states that no person shall convert or 

attempt to convert, either directly or otherwise, any person from one religious faith to another by the 

use of force or by allurement or by any fraudulent means nor shall any person abet any such 

conversion29. Any person contravening the provisions contained in Section 3 shall, without prejudice 

to any civil liability, be punishable with imprisonment which may extend to one year or with fine 

which may extend to five thousand rupees or with both: Provided that in case the offence is committed 

in respect of a minor, a women or a person belonging to the Scheduled Castes or Scheduled Tribes the 

punishment shall be imprisonment to the extent of two years and fine up to ten thousand rupees30. 

This Act defines "allurement", it means offer of any temptation in the form of any gift or gratification 

either in cash or kind and grant of any material benefit either monetary or otherwise31. It further defines 

"conversion", it means renouncing one religion and adopting another32. It further defines "force", it  

shall include a show of force or a threat of injury of any kind including threat of divine displeasure or 

social excommunication33. It further defines "fraud', it shall include misrepresentation or any other 

fraudulent contrivance34. It further defines "minor", it means a person under eighteen years of age35. 

An offence under this Act shall be cognizable and shall not be investigated by an officer below the 

rank of an Inspector of Police36. 

The amending bill of 2006 included that the Priest needs to notify such actions of conversion of 

Religion to the District Magistrate. Whoever converts any person from one religious faith to another 

either by performing himself the ceremony necessary for such conversion as a religious priest or by 

taking part directly or indirectly in such ceremony shall, within such period after the ceremony as may 

be prescribed, send an intimation to the District Magistrate of the district in which the ceremony has 

taken place of the fact of such conversion in such form as may be prescribed. If any person fails with 

sufficient cause of comply with the provisions contained in subsection, he shall be punishable with 

imprisonment which may extend to one year or with fine which may extend to five thousand rupees or 

with both37. The amending bill further included that the concerned person who has a desire to convert 

into another religion must notify to the District Magistrate or to the Executive Magistrate authorized 

by the District Magistrate by stating the intent of converting into another religion. Not so doing that 

the concerned person will be punishable with the fine of one thousand rupees. After receiving 

information, the District Magistrate orders an investigation to the concerned person’s house for no 

objection. However, the Madhya Pradesh Governor referred the amending bill to the President, who 

refused to grant it assent because he felt it “violated the freedom of religion guaranteed in the 

Constitution because it insists on prior permission.”38  

 
28https://cjp.org.in/wp-content/uploads/2017/12/MADHYA-PRADESH-DHARMA-SWATANTRYA-ADHINIYAM-

1968.pdf (Visited on 13th September, 11:45PM) 
29 Sec 3 Madhya Pradesh Freedom of Religion Act, 1968 
30 Sec 4 Madhya Pradesh Freedom of Religion Act, 1968 
31 Sec 2(a) Madhya Pradesh Freedom of Religion Act, 1968 
32 Sec 2(b) Madhya Pradesh Freedom of Religion Act, 1968 
33 Sec 2(c) Madhya Pradesh Freedom of Religion Act, 1968 
34 Sec 2(d) Madhya Pradesh Freedom of Religion Act, 1968 
35 Sec 2(e) Madhya Pradesh Freedom of Religion Act, 1968 
36 Sec 6 Madhya Pradesh Freedom of Religion Act, 1968 
37 Sec 5 Madhya Pradesh Freedom of Religion Act, 1968 
38 http://archive.indianexpress.com/news/mp-govt--moves-bill-to-make-anticonversion-law-stringent/1139927/ (Visited 

on 18th September, 7:20PM) 
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According to the sources the Amendment of 2013 stated that the punishment for forcible conversions 

must be increased up to three years and fine up to Rupees fifty thousand  and in the case of a minor, 

woman, or person belonging to an SC/ST up to four years and a fine of up to 1,00,000 rupees39. The 

law has yet to be passed by the State Governor40. 

Arunachal Pradesh 

Following other states, Arunachal Pradesh brought their own Anti-Conversion Law, Arunachal 

Pradesh Freedom of Religion Act, 197841. It has not been implemented it as the Government still 

needs to frame guidelines for the implementation. This Act states that no person shall convert or 

attempt to convert, either directly or otherwise, any person from one religious faith by the use of force 

or by inducement or by any fraudulent means nor shall any persons abet any such conversion42. Any 

person contravening the provisions contained in section 3, shall without prejudice to any civil liability, 

be punishable with imprisonment to the extent of two years and fine up to ten thousand rupees43. 

This Act defines “Government”, it means the Government of the Union Territory of Arunachal 

Pradesh44. It further defines “Conversion”, it means renouncing one religious faith and adopting 

another religious faith, and “convert” shall be constructed accordingly45. It further defines “Indigenous 

faith” it means such religions, beliefs and practices including rites, rituals, festivals. Observances, 

performances, abstinence, customs as have been found sanctioned, approved, performed by the 

indigenous communities of Arunachal Pradesh from the time these communities have been known and 

includes Buddhism as prevalent among the Monpas, Membas, Sherdukpens, Khambas, Khamptis and 

Singphos, Vaishnavism as practiced by Noctes, Akas and Nature worships, including worships of 

Donyi-Polo, as prevalent among other indigenous communities of Arunachal Pradesh46. It further 

defines “force”, it  shall include show of force or a threat of injury any kind including threat of divine 

displeasure or social ex-communication47. It further defines “fraud”, it  shall include the 

misrepresentation or any other fraudulent contrivance48. It further defines “inducement”, it  shall 

include the offer of any gift or gratification, either in cash or in kind and shall also include the grant of 

any benefit, either pecuniary or otherwise49. It further defines “prescribed”, it  means prescribed under 

the rules; Short title, extent and commencement. Definitions50. It further defines “religious faith”, it 

includes any indigenous faith51. 

An office under this Act shall be cognizable and shall not be investigated by an officer below the rank 

of an Inspector of Police52. 

 
39http://indianexpress.com/article/india/india-news-india/archbishop-says-anti-conversion-law-misused-in-madhya-

pradesh/ (Visited on 18th September, 8:40PM) 
40 Testimony of Katrina Lantos Swett, supra note 23, at 5. (Visited on 18th September, 9:59PM) 
41https://cjp.org.in/wp-content/uploads/2017/12/Arunachal-Pradesh-Freedom-of-Religion-Act-1978-.pdf (Visited on 18th 

September, 10:45PM) 
42 Sec 3 Arunachal Pradesh Freedom of Religion Act, 1978 
43 Sec 4 Arunachal Pradesh Freedom of Religion Act, 1978 
44 Sec 2(a) Arunachal Pradesh Freedom of Religion Act, 1978 
45 Sec 2(b) Arunachal Pradesh Freedom of Religion Act, 1978 
46 Sec 2(c) Arunachal Pradesh Freedom of Religion Act, 1978 
47 Sec 2(d) Arunachal Pradesh Freedom of Religion Act, 1978 
48 Sec 2(e) Arunachal Pradesh Freedom of Religion Act, 1978 
49 Sec 2(f) Arunachal Pradesh Freedom of Religion Act, 1978 
50 Sec 2(g) Arunachal Pradesh Freedom of Religion Act, 1978 
51 Sec 2(h) Arunachal Pradesh Freedom of Religion Act, 1978 
52 Sec 6 Arunachal Pradesh Freedom of Religion Act, 1978 
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The implementation of law is still lacking, and the reports says that the State Government is in the plan 

of repealing this law53. The Chief Minister stated the  reason behind this “as this law will target only 

Christian Citizens which and may be misused by the officials in future. He further added that, this will 

bring violence to people and this will shatter the state of Arunachal Pradesh54. Some sources stated 

that there must be a political move by the Central Government which would help them in the upcoming 

elections55. However, the Arunachal Christian Forum clarified that there is no political intention by 

the Central Government. 

Chhattisgarh  

A new state was established Chhattisgarh in November 2000. It was formed after the south-eastern 

district separated from Madhya Pradesh. Chhattisgarh Freedom of Religion Act, 196856 was 

established. All the laws under this Act was adopted from the Madhya Pradesh Freedom of Religion 

Act, 1968. 

In 2006, BJP led government who had a majority wanted to strengthen this act. They presented an 

amendment. The amendment would redefine “conversion” to provide that “the return in ancestor’s 

original religion or his own original religion by any person shall not be construed as ‘conversion’. This 

would also increase the punishment and fines for holding forcible conversions. The District Magistrate 

needs to be notified and must require permissions 30 days prior to convert into another religion. If not 

so, then the concerned person will be punishable with imprisonment up to three years, fine up to Rs. 

20,000 or both. And also the concerned priest will be punishable for not notifying such acts  to the 

District Magistrate.  

According to published reports, this bill is been reviewed by the Ministry of Home Affairs(MHA). 

After several Governors of Chhattisgarh denied to sign on this bill57. 

Gujrat  

State of Gujrat enacted their own anti-conversion law, Gujrat Freedom of Religion Act,200358. This 

act states that No person shall convert or attempt to convert, either directly or otherwise, any person 

from one religion to another by use of force or by allurement or by any fraudulent means nor shall any 

person abet such conversion59. 

Whoever contravenes the above provision shall, without prejudice to any civil liability, be punished 

with imprisonment for a term, which may extend to three years and also be liable to fine, which may 

extend to rupees fifty thousand: Provided that whoever contravenes the above provisions  in respect of 

a minor, a woman or a person belonging to Scheduled Caste or Scheduled Tribe shall be punished with 

imprisonment for a term which may extend to four years and also be liable to fine which may extend 

to rupees one lakh60. 

 
53https://www.firstpost.com/india/arunachal-pradesh-govt-plans-to-repeal-anti-conversion-law-ahead-of-2019-polls-

tribal-leaders-oppose-move-4639461.html (Visited on 22nd September 8:00PM) 
54https://www.hindustantimes.com/india-news/bjp-government-in-arunachal-pradesh-plans-to-repeal-anti-conversion-

law/story-aLzsWx8ZNyTnxTHxgqFIZK.html (Visited on 27th September, 7:15PM) 
55http://www.newindianexpress.com/nation/2018/jun/30/christians-elated-as-arunachal-mulls-scrapping-anti-conversion-

law-1836173.html (Visited on 27th September, 8:35PM) 
56 http://gulfnews.com/news/asia/india/chhattisgarh-passes-anti-conversion-bill-1.248514 (Visited on 27th September, 

9:51PM) 
57 http://indianexpress.com/article/india/india-others/mha-examining-chhattisgarhs-anti-conversion-bill/ (Visited on 

September 27, 10:06PM) 
58https://home.gujarat.gov.in/Upload/Gujarat%20Freedom%20of%20Religion%20Act2003_new_home_1_1_221015.pdf 

(Visited on 27th September, 11:24PM) 
59 Sec 3, Gujrat Freedom of Religion Act, 2003 
60 Sec 4, Gujrat Freedom of Religion Act, 2003 
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This Act defines “allurement” it means offer of any temptation in the form of any gift or gratification, 

either in cash or kind; and grant of any material benefit, either monetary or otherwise61. It further 

defines “convert”, it means to make one person to renounce one religion and adopt another religion62. 

It further defines “force”, it includes a show of force or a threat of injury of any kind including threat 

of divine displeasure or social ex-communication63. It further defines “fraudulent”, it includes 

misrepresentation or any other fraudulent contrivance64. It further defines “minor” means a person 

under eighteen years of age65. 

An offence under this Act will be cognizable and shall not be investigated by an officer below the rank 

of a Police Inspector66. 

Unlike the previous acts whoever converts any person from one religion to another either by 

performing any ceremony by himself for such conversion as a religious priest or takes part directly or 

indirectly in such ceremony shall take prior permission for such proposed conversion from the District 

Magistrate concerned by applying in such form as may be prescribed by rules. The person who is 

converted shall send an intimation to the District Magistrate of the District concerned in which the 

ceremony has taken place of the fact of such conversion within such period and in such form as may 

be prescribed by rules. Whoever fails, without sufficient cause, to comply with the above provisions 

shall be punished with imprisonment for a term, which may extend to one year or with fine which may 

extend to rupees one thousand or with both67. 

On July 21, 2006 an amending bill was passed by the state Government of BJP. This bill stated that 

the Sec 2(b) of the original act which defines “convert” shall be replaced and it should provide 

clarification for the term convert. The amendment seeks to clarify that the term convert should not 

apply to the inter-denomination conversion of the same religion. 

Sec 2(b) “Convert” means to make one person to renounce one religion and adopt another religion; 

but does not include to make one person to renounce one denomination and adopt another 

denomination of the same religion. To ratify this doubt, it is herby stated that  Jain and Buddhist shall 

be construed as denominations of Hindu religion; Shia and Sunni shall be construed as denominations 

of Muslim religion; and Catholic and Protestant shall be construed as denominations of 

Christian religion. 

The Jain and Buddhist communities were not satisfied with the fact that they were considered to be 

denomination of the Hindu Religion68. The Government withdrew the bill and sent back for 

reconsideration69. 

Himachal Pradesh 

The state of Himachal Pradesh presented their own Himachal Pradesh Freedom of Religion Act, 

200670. It came into effect on Feb18,2007. This Act states that no person shall convert or attempt to 

convert, either directly or otherwise, any person from one religion to another by the use of force or by 

 
61 Sec 2(a), Gujrat Freedom of Religion Act, 2003 
62 Sec 2(b), Gujrat Freedom of Religion Act, 2003 
63 Sec 2(c), Gujrat Freedom of Religion Act, 2003 
64 Sec 2(d), Gujrat Freedom of Religion Act, 2003 
65 Sec 2(e), Gujrat Freedom of Religion Act, 2003 
66 Sec 7, Gujrat Freedom of Religion Act, 2003 
67 Sec 5, Gujrat Freedom of Religion Act, 2003 
68http://archive.indianexpress.com/news/gujarat-withdraws-freedom-of-religion-amendment-bill/282818/ (Visited on 2nd 

October, 7:30PM) 
69 South Asia Human Rights Documentation Centre. (Visited on 2nd October, 8:00PM) 
70https://www.indiacode.nic.in/bitstream/123456789/5395/1/the_himachal_pradesh_freedom_of_religion_act%2C_2006.

pdf (Visited on 7th October, 7:45PM) 

http://www.lexhumanitariae.co.in/
http://archive.indianexpress.com/news/gujarat-withdraws-freedom-of-religion-amendment-bill/282818/
https://www.indiacode.nic.in/bitstream/123456789/5395/1/the_himachal_pradesh_freedom_of_religion_act%2C_2006.pdf
https://www.indiacode.nic.in/bitstream/123456789/5395/1/the_himachal_pradesh_freedom_of_religion_act%2C_2006.pdf


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in  

Volume I Issue IV | October 2020                                                                                      ISSN: 2582-5216 

 

Page | 225  

 

inducement or by any other fraudulent means nor shall any person abet any such conversion: Provided 

that any person who has been converted from one religion to another, in contravention of the provisions 

of this section, shall be deemed not to have been converted71.Any person contravening the above 

provision shall, without the prejudice to any civil liability, be punishable with imprisonment of either 

description which may extend to two years or fine which may extend to twenty five thousand rupees 

or with both: Provided that in case the offence is committed in respect of a minor, a woman or a person 

belonging to Schedule Castes or Schedule Tribes, the punishment of imprisonment may extend to three 

years and fine may extend to fifty thousand rupees72. 

This Act defines “conversion”, it  means renouncing one religion and adopting another73. It further 

defines “force”, it shall include show of force or threat of injury or threat of divine displeasure or social 

ex-communication74. It further defines “fraud”, it shall include misrepresentation or any other 

fraudulent contrivance75. It further defines  “inducement”, it shall include the offer of any gift or 

gratification, either in cash or in any kind or grant of any kind benefit either pecuniary or otherwise76. 

It further defines  “minor”, it means a person under eighteen years of age77. 

An offence under this Act shall be cognizable and shall not be investigated by an officer below the 

Rank of Inspector of Police78. 

In 2007, a landmark decision was taken by the High Court of Himachal Pradesh. The decision was to 

struck down the Section 4 of Himachal Pradesh Freedom of Religion Act, 2006. It States that a person 

intending to covert from one religion to another shall give prior notice of at least thirty days to the 

District Magistrate of the district concerned of his intention to do so and the District Magistrate shall 

get the matter enquired into by such agency as he may deem fit: Provided that no notice shall be 

required if a person reverts back to his original religion. Any person who fails. to give prior notice 

shall be punishable with fine which may extend to one thousand rupees79. The Court held that it is the 

violation of Article 14 of the Indian Constitution and it disrespects the beliefs of the people80. The 

High Court of Himachal Pradesh refereed to the State Anti-Conversion laws of Madhya Pradesh and 

Orrisa. The Court came to a conclusion, stating that the Himachal Freedom of Religion Act went 

further in comparison to the acts of Madhya Pradesh and Orrisa and it infringed the fundamental rights 

of people.  

Rajasthan  

The State of Rajasthan introduced the bill for Anti-Conversion Rajasthan Freedom of Religion Bill, 

200681. However, the bill was never signed by the Governor as there were several complaints made to 

the Governor by the Religious Minorities82. This Act states that no person shall convert or attempt to 

convert, either directly or otherwise, any person from one religion to another by use of force or by 

allurement or by fraudulent means, nor shall any person abet any such conversion83. Whoever 

 
71 Sec 3, Himachal Pradesh Freedom of Religion Act, 2006 
72 Sec 5, Himachal Pradesh Freedom of Religion Act, 2006 
73 Sec 2(a) Himachal Pradesh Freedom of Religion Act, 2006 
74 Sec 2(b) Himachal Pradesh Freedom of Religion Act, 2006 
75 Sec 2(c) Himachal Pradesh Freedom of Religion Act, 2006 
76 Sec 2(d) Himachal Pradesh Freedom of Religion Act, 2006 
77 Sec 2(e) Himachal Pradesh Freedom of Religion Act, 2006 
78 Sec 6 Himachal Pradesh Freedom of Religion Act, 2006 
79 Sec 4, Himachal Pradesh Freedom of Religion Act, 2006 
80http://timesofindia.indiatimes.com/india/HC-partially-strikes-down-Himachals-anti-conversion-

law/articleshow/16036603.cms (Visited on 7th October, 8:21PM) 
81https://cjp.org.in/wp-content/uploads/2017/12/Rajasthan_Freedom_of_Religion_Bill.pdf (Visited on 7th October, 

9:34PM) 
82 http://news.bbc.co.uk/2/hi/south_asia/4996708.stm (Visited on 7th October, 10:56PM) 
83 Sec 3, Rajasthan Freedom of Religion Bill, 2006 
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contravenes the above provision shall, without prejudice to any other civil or criminal liability, be 

punished with simple imprisonment for a term which shall not be less than two years but which may 

extend to fifty thousand rupees84. 

This Act defines “Unlawful”, it means which is in contravention of the provision of this Act85. It further 

defines “Allurement”, it means offer of any temptation in the form of: any gift or gratification, either 

in cash or kind; grant of any material benefit, either monetary or otherwise86. It further defines 

”Conversion”, it means renouncing one's own religion and adopting another; (Explanation: Own 

religion means [the] religion of one's forefathers)87. It further defines “Force”, it includes a show of 

force or a threat of injury of any kind including threat of divine displeasure or social 

excommunication88. It further defines “Fraudulent”, it means and includes misrepresentation or any 

other fraudulent contrivance89. 

Any offence under this Act shall be cognizable and non-bailable and shall not be investigated by an 

officer below the rank of Deputy Superintendent of Police90. 

Tamil Nadu 

Tamil Nadu Prohibition of Forcible Conversion of Religion Ordinance was issued in 2002. In the same 

year it was replaced by Tamil Nadu Prohibition of Forcible Conversion of Religion Act, 200291. This 

Act states that no person shall convert or attempt to convert. either directly or otherwise,  person from 

one religion to another by use of force or by allurement or by any 'conversion. means nor shall any 

person abet any such conversion92. Whoever contravenes the above provisions shall, without prejudice 

to any civil liability, be punished with imprisonment for a term which may extend to three years and 

also be liable to fine which may extend to fifty thousand rupees: Provided that whoever contravenes 

the above provisions in respect of a minor, a woman or a person belonging to Scheduled Caste or 

Scheduled Tribe be shall be punished with imprisonment for a term which may extend to four years 

and also be liable to fine which may extend to one lakh rupees93. 

This Act defines "allurement", it means offer of any temptation in the form of any gift or gratification 

either in cash or kind;  grant of any material benefit, either monetary or otherwise94. It further defines 

"convert", it means to make one person to renounce one religion and adopt another religion95. It further 

defines "force", it includes a show of force or a threat of injury of any kind including threat of divine 

displeasure or social ex-communication96.It further defines "fraudulent”, it includes misrepresentation 

or any other fraudulent contrivance97. It further defines "minor", it  means a person under eighteen 

years of age98. 

 
84 Sec 4, Rajasthan Freedom of religion Bill, 2006 
85 Sec 2(a) Rajasthan Freedom of religion Bill, 2006 
86 Sec 2(b) Rajasthan Freedom of religion Bill, 2006 
87 Sec 2(c) Rajasthan Freedom of religion Bill, 2006 
88 Sec 2(d) Rajasthan Freedom of religion Bill, 2006 
89 Sec 2(e) Rajasthan Freedom of religion Bill, 2006 
90 Sec 5, Rajasthan Freedom of Religion Bill, 2006 
91 https://www.latestlaws.com/wp-content/uploads/2015/11/Tamil-Nadu-Prohibition-of-Forcible-Conversion-of-Religion-

Act-2002.pdf (Visited on 12th October, 11:11PM) 
92 Sec 3 Tamil Nadu Prohibition of Forcible Conversion of Religion Act, 2002 
93 Sec 4 Tamil Nadu Prohibition of Forcible Conversion of Religion Act, 2002 
94 Sec 2(a) Tamil Nadu Prohibition of Forcible Conversion of Religion Act, 2002 
95 Sec 2(b) Tamil Nadu Prohibition of Forcible Conversion of Religion Act, 2002 
96 Sec 2(c) Tamil Nadu Prohibition of Forcible Conversion of Religion Act, 2002 
97 Sec 2(d) Tamil Nadu Prohibition of Forcible Conversion of Religion Act, 2002 
98 Sec 2(e) Tamil Nadu Prohibition of Forcible Conversion of Religion Act, 2002 
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Whoever converts any person from one religion to another either by performing any ceremony by 

himself for such conversion as a religious priest or by taking part directly or indirectly in such 

ceremony shall, within such period as may be prescribed, send information to the District Magistrate 

of the district in which the ceremony has taken place of the fact of such conversion in such form as 

may be prescribed. Whoever fails, without sufficient cause, to comply with the above provisions, shall 

be punished with imprisonment for a term, which may extend to one year or with fine which may 

extend to one thousand rupees or with both99.  

No prosecution for an offence under this Act shall be instituted except by or with the previous sanction 

of the District Magistrate or such other authority, not below the rank of a District Revenue Officer, as 

may be authorised by him in that behalf100. 

This Act was passed by the BJP State Government of Tamil Nadu led by the former Chief Minister 

Jayaram Jayalalithaa. Several Dalits were converted into Christianity and Buddhism without the 

permission of local magistrate while the protests for anti-conversion laws101. After several conversion 

incidents, on June 07,2006 Tamil Nadu Prohibition of Forcible Conversion of Religion Act was 

repealed by the State Government102. 

Jharkhand  

The state of Jharkhand enacted their own anti-conversion law Jharkhand Freedom of Religion Act, 

2017103. It was enacted on August 12, 2017. It came into existence on September 11, 2017. This Act 

states that no person shall convert or attempt to convert, either directly or otherwise, any person from 

one religion/ religious faith to another by the use of force or by allurement or by any fraudulent means, 

nor shall any person abet any such conversion104. Any person contravening the above provision shall, 

without prejudice to any civil liability be punishable with imprisonment which may extend to three 

years or with fine which may extent to fifty thousand rupees or with both. Provided that in case the 

offence is committed in respect of a minor, a woman or a person belonging to the Schedules Castes or 

Scheduled Tribes, the punishment shall be imprisonment to the extent of four years and fine up to one 

lakh rupees105. 

This Act defines "allurement" means offer of any temptation in the form of any gift or gratification 

either in cash or kind; grant of any material benefit, either monetary or otherwise106. It further defines 

“Conversion”, it means renouncing one religion and adopting another107. It further defines “Convert”, 

it means to make one person to renounce one religion and adopt another religion108. It further defines 

“Force”, it shall include a show of force or threat of injury of any kind including threat of divine 

displeasure or social ex-communication109. It further defines “Fraud”, it shall include 

misrepresentation or any other fraudulent contrivance110.It further defines “Indigenous Faith”, it means 

such religions, belief and practices including rites, rituals, festivals. Observance, performances, 

abstinence, customs as have been found sanctioned, approved, performed by the Scheduled Tribe 

 
99 Sec 5 Tamil Nadu Prohibition of Forcible Conversion of Religion Act, 2002 
100 Sec 6 Tamil Nadu Prohibition of Forcible Conversion of Religion Act, 2002 
101 http://news.bbc.co.uk/2/hi/south_asia/2548471.stm (Visited on 17th October, 7:30PM) 
102http://cms.tn.gov.in/sites/default/files/acts/ACT_10to12_131_07JUN06_0.pdf (Visited on 17th October, 8:11PM) 
103 http://www.bareactslive.com/JH/jhr304.htm (Visited on 17th October, 9:50PM) 
104 Sec 3 Jharkhand Freedom of Religion Act, 2017 
105 Sec 4 Jharkhand Freedom of Religion Act, 2017 
106 Sec 2(a) Jharkhand Freedom of Religion Act, 2017 
107 Sec 2(b) Jharkhand Freedom of Religion Act, 2017 
108 Sec 2(c) Jharkhand Freedom of Religion Act, 2017 
109 Sec 2(d) Jharkhand Freedom of Religion Act, 2017 
110 Sec 2(e) Jharkhand Freedom of Religion Act, 2017 
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communities of Jharkhand from the time these communities have been known111. It further defines 

“Minor”, it means a person under eighteen years of age. It further defines “religious faith”, it means 

faith related to religion, which also includes indigenous faith. 

Whoever converts any person from one religion/religious faith to another, either by performing any 

ceremony by himself for such conversion as a religious priest or takes part directly or indirectly in 

such ceremony shall take prior permission for such proposed conversion from the District Magistrate 

concerned by applying in such form as may be prescribed by rules. The person who is converted shall 

send intimation to the District Magistrate of the District concerned in which the ceremony has taken 

place of the fact of such conversion within such period and in such form as may be prescribed by rules. 

Whoever fails without sufficient cause, to comply with the above provisions shall be punished with 

imprisonment for a term which may extend to one year or with fine which may extend to rupees five 

thousand or with both112. 

An offence under this Act shall be cognizable and non bailable. Such cases shall not be investigated 

by an officer below the rank of an Inspector of Police113. 

In 2018, a report was published stating that “religious head needs to fill up if he or she intends to 

convert someone and asked religious bodies under its domain to furnish details of their conversion-

related activities in a week, signalling possibly the first formal rollout of the Jharkhand Freedom of 

Religion Act 2017”114. 

Uttarakhand 

The State of Uttarakhand brought their own anti-conversion law following the structure of Madhya 

Pradesh Freedom of Religion Act, 1968 and Himachal Pradesh Freedom of Religion Act, 2006. The 

bill was presented to the State Assembly on March 21, 2018115. The bill was signed by the governor 

on April 18, 2018116. Uttarakhand Freedom of Religion act, 2018117. This Act states that  No person 

shall convert or attempt to convert, either directly or otherwise, any other person from one religion to 

another by use of misrepresentation, force, undue influence, coercion, allurement or by any fraudulent 

means or by marriage nor shall any person abet or conspire such conversion: Provided that, if any 

person comes back to his ancestral religion, shall not be deemed conversion under this Act118. Whoever 

contravenes the above provisions shall, without prejudice to any civil liability, be punished with 

imprisonment for a term, which shall not be less than one year but which may extend to five years and 

shall also be liable to fine: Provided that whoever contravenes the above provisions in respect of a 

minor, a woman or a person belonging to the Scheduled Caste or Scheduled Tribe shall be punished 

with imprisonment for a term which shall not be less than two years but which may extend to seven 

years and shall also be liable to fine119. 

This Act defines "Allurement", it means and includes offer of any temptation in the form of any gift 

or gratification or material benefit, either in cash or kind or employment, free education in reputed 

school run by any religious body, easy money, better lifestyle, divine pleasure or otherwise120. It further 

 
111 Sec 2(f) Jharkhand Freedom of Religion Act, 2017 
112 Sec 5 Jharkhand Freedom of Religion Act, 2017 
113 Sec 6 Jharkhand Freedom of Religion Act, 2017 
114 https://www.telegraphindia.com/states/jharkhand/conversion-rules-210193 (Visited on 23rd October, 7:01PM) 
115https://www.hindustantimes.com/dehradun/conversion-bill-tabled-in-uttarakhand-moots-up-to-2-year-jail-to-

offenders/story-WTLZs61cL2MNOVt6YPjDVN.html (Visited on 23rd October, 7:59PM) 
116 http://www.christiantoday.co.in/article/anti.conversion.bill.becomes.law.in.uttarakhand/18557.htm  
117 http://www.bareactslive.com/UTR/utr069.htm (Visited on 23rd October, 8:59PM) 
118 Sec 3 Uttarakhand Freedom of Religion Act, 2018 
119 Sec 5 Uttarakhand Freedom of Religion Act, 2018 
120 Sec 2(a) Uttarakhand Freedom of Religion Act, 2018 
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defines "Convincing for conversion", it means to make one person agree to renounce one's religion 

and adopt another religion121. It further defines "Force", it includes a show of force or a threat of injury 

of any kind to the person converted or sought to be converted or to any other person or property 

including a threat of divine displeasure or social ex-communication122. It further defines "Fraudulent", 

it includes misrepresentation of any kind or any other fraudulent contrivance123. It further defines 

"Coercion", it means compelling an individual to act against his will by the use of psychological 

pressure or physical force causing bodily injury or threat thereof124. It further defines "Undue 

influence", it means the unconscientious use by one person of his power or influence over another in 

order to persuade the other to act in accordance with the will of the person exercising such influence125. 

It further defines "Conversion", it means renouncing one religion and adopting another126. IT further 

defines "Minor", it means a person under eighteen years of age127. It further defines "Religion", 

it means any organised system of faith, belief, worship or lifestyle, as prevailing in India or any part 

of it, and defined under any law or custom for the time being in force128. It further defines  "Religious 

priest", it means priest of any religion who performs purification Sanskar or conversion ceremony of 

any religion and by whatever name is called such as pujari, pandit, Mulla, maulvi, father etc129. 

One who desires to convert his religion, shall give a declaration at least one month in advance, in the 

prescribed pro forma, to the District Magistrate or the Executive Magistrate specially authorised by 

District Magistrate that he wishes to convert his religion on his own and at his free consent and without 

any force, coercion, undue influence or allurement. The religion priest, who performs purification 

Sanskar or conversion ceremony for converting any person of one religion to another religion, shall 

give one month's advance notice of such conversion, in the prescribed pro forma, to the District 

Magistrate or any other officer appointed for that purpose of the District Magistrate of the district 

where such ceremony is proposed to be performed. The District Magistrate, after receiving the 

information under above provisions, shall get an enquiry conducted through police, with regard to real 

intention, purpose and cause of that proposed religion conversion. Contravention of the above 

provisions shall have the effect of rendering the said conversion, illegal and void. Whoever 

contravenes the above provisions shall be punished with imprisonment for a term which shall not be 

less than three months, but may extend to one year and shall also be liable to fine. Whoever contravenes 

the above provisions shall be punished with imprisonment for a term which shall not be less than six 

months, but may extend to two year and shall also be liable to fine130. 

“The main reason behind the introduction of Uttarakhand Freedom of Religion Act was, On November 

20, 2017, The High Court of Uttarakhand imposed a decision on the context of Habeas Corpus Petition 

which suggested that the state of Uttarakhand should brought their own anti-conversion law. This came 

into contention because of the Petition  of one Ms. Sharma, who had allegedly married a Husain Ansari 

(alias Atul Sharma). Mr. Sharma’s conversion to Hinduism as well as his marriage to Ms. Sharma were 

contested in the case”131. Firstly it was considered to be a “inter-religious marriage” but in some of the 

scenarios it was considered to be a “sham”. 

 
121 Sec 2(b) Uttarakhand Freedom of Religion Act, 2018 
122 Sec 2(c) Uttarakhand Freedom of Religion Act, 2018 
123 Sec 2(d) Uttarakhand Freedom of Religion Act, 2018 
124 Sec 2(e) Uttarakhand Freedom of Religion Act, 2018 
125 Sec 2(f) Uttarakhand Freedom of Religion Act, 2018 
126 Sec 2(g) Uttarakhand Freedom of Religion Act, 2018 
127 Sec 2(h) Uttarakhand Freedom of Religion Act, 2018 
128 Sec 2(i) Uttarakhand Freedom of Religion Act, 2018 
129 Sec 2(j) Uttarakhand Freedom of Religion Act, 2018 
130 Sec 8 Uttarakhand Freedom of Religion Act, 2018 
131http://www.livelaw.in/uttarakhand-hc-suggests-enactment-freedom-religion-act-curb-sham-conversions-marriage-

read-order/ (Visited on 25th October, 9:15PM) 
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CONCLUSION 

The main contention to bring the anti-conversion laws in India were to prevent forcible conversions or 

unethical conversions. Article 25 of The Constitution of India states that every citizen of India has a 

fundamental right to practice any religion. But it does not allow to practice any religion when it is done 

with the forcible conversion. Article 25 does allow freedom of conscience and freedom of religion but 

does not allow forcible conversions. In India, the concept anti-conversion laws is a state matter. As it 

depends on state to state that what is the situation or scenarios regarding the conversion of religions. 

As of now there are there are ten states who have introduced the bill or have their own Anti-Conversion 

laws. The states are Arunachal Pradesh, Odisha, Madhya Pradesh, Chhattisgarh, Himachal Pradesh, 

Jharkhand, Uttarakhand, Rajasthan, Tamil Nadu. In future many other states can implement their own 

anti-conversion laws on the basis of the situations happening in their state. 
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INTO THE WORLD OF CYBER STALKING 

- Shruti Dhar* 

 

ABSTRACT 

We believe that the world’s development in comprehendible by a human mind. What we fail to 

realise is that there are millions of human brains working in different directions and compiling the 

information in various different manner. The biggest development as a result of this is computer and 

its network. The wide spread internet poses more danger than the benefits assumed. What started as 

a security method has now turned into a vast net of crimes which anyone can fall prey of. Stalking is 

one of the most casual words which we use in our day to day lives and fail to realise that it is way 

more serious than it appears to be. Almost 50% of the human population falls prey to stalking and 

the rest 50% is the one who is committing it. It is hard to detect stalking as an individual crime as it 

does not pose any harm unless combined with any other crime. Why is it done? Who does? Why does 

anyone resort to it? These are some of the frequently asked questions. 

Key words:  Stalking, Cyber-crime, cyber stalking, crime, cyber law, law. 

 

In the world full of crimes exists an offence whose half of the world approximately becomes the victim 

of at some point of time in their life- Stalking. Stalking is defined differently in different countries, but 

everybody has recognised it as a crime. Broadly talking about stalking can be defined as a series of act 

causing harm- physical, mental and emotional, to the victim. Unlike other crimes, stalking is a pattern 

of behaviour, i.e., a single act cannot be termed as stalking. It is series of actions put together as one. 

Hence, it is a continuing crime. It can be broadly classified into two parts: physical stalking and 

technological stalking. Physical stalking can be defined as when someone does something physically 

to cause a sense of fear in victim. It includes following or showing up at different places victim visits, 

receiving parcels and letters or threat notes, damaging property of victim, driving in or around or 

lingering around home or other places, communicating with the help of other people. The list is 

inclusive but not exhaustive. The other form can be technological stalking, i.e., stalking a person with 

the help of technology, in other words cyber stalking. It includes sending emails, creating fake accounts 

in name of victim to cause harm, tracking the victim’s calls and actions, setting up GPS, and the list 

can go on. Where normally talking about stalking means physical stalking, it is necessary to give 

emphasis to cyber stalking as well1. An analytical study can help us understand it in a better way. 

Cyber stalking as the name suggests is a type of stalking done via different technologies for fulfilment 

of an ulterior motive. Unlike physical or the traditional stalking, it is done through e-mails, applications 

and software, calls, etc. It does not require going out and about, and can be done by sitting in a room 

under the covers of one’s bed. Where traditional stalking was mostly done to assert dominance or for 

selfish motives like sexual desires, money or for merely harassing someone, cyber stalking has a wide 

ambit and the reason for the same cannot be narrowed down to just few categories. When defined, 

cyber stalking is a form of stalking by the use of modern technological means for various reasons, 

ranging from having fun to as serious as death threats. Like traditional stalking, cyber stalking also 

consists of a series of acts which when seen together constitutes the offence of stalking. However, the 

 
* Student, School of Law, Manipal University Jaipur 
1What is Cyberstalking? - Definition & Examples, Study.com (9th October 2020, 12:00PM), 

https://study.com/academy/lesson/what-is-cyberstalking-definition-examples.html 
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individual acts here are crime as well. Here, an individual act may also constitute the crime of cyber 

stalking in certain situations but is often not punished. 

Technology, especially computer technology saw a huge advancement in the 1900s. That was the time 

when many things shifted and people started finding new ways to develop and shift things online. 

Fulfilment of any motive was a click away. With the social media applications, e-mails and phone calls 

it was easy to connect to people we desired and easier to stalking and threaten people.  Crimes like 

cyber stalking, cyber bullying, doxing, etc. came in lime light. Where government started developing 

software for their help and security, and to extract the private information of other countries, people 

found this software useful for extracting the desired private information of the people and using it the 

way they wanted. The 1990s era saw a hacking culture where people started learning to hack people’s 

computers, phone, etc. and extract information for various reasons. Initially, they did so for fun and 

show off as a talent but later the same information was misused for selfish purposes hence giving rise 

to various crimes. The private information was used for illegal gains in different ways. Traditional 

stalking was considered as crime and was written and defined as a punishable offence. The victim was 

granted protection order in which it was clearly mentioned that the culprit has to stay away from the 

victim and cannot come in certain kilometres of the victim. But cyber stalking emerged in a way that 

no one could figure out what’s and how’s of it. Hence, it was hard to figure out not only its definition 

but also its punishment and method of punishment.   

Cyber stalking is a crime in itself. We all often indulge in this crime knowingly or unknowingly. Going 

through someone’s profile online on various platforms for entertainment or for, as the generation calls 

it, “checking out” the person constitutes as cyber stalking. The word “stalking” in itself is very casually 

used by us in our day to day life and hence is not seen as a very serious offence. The gravity of cyber 

stalking increases when it is accompanied by various other activities, which are individually 

considered as crime. It is important to note that like conspiracy, cyber stalking does not possess any 

harm unless combined with its execution. In conspiracy it is easy to understand the mens rea of the 

action once the plan is caught hold off, but in case of cyber stalking it is hard to understand the intention 

of a person as it can vary from being a casual action to a serious insight work. But unlike conspiracy, 

it is hard to track down as to who is stalking whom due to the presence of the vast network. Keeping 

eye on each and every single click is difficult. When talking about cyber stalking, it automatically 

includes crimes like doxing, cyber bullying, cyber hickory, identity theft, theft, solicitation for sex, 

defamation, vandalism, online shaming and trolling, coercion, extortion and harassment. The list is 

inclusive but not exhaustive. Each one mentioned above is a serious offence and cannot be unseen. 

Doxing can be traced back to 1990s and was one of the initial ways of stalking.  Doxing or dropping 

dox as per Mat Honam was, an old school revenge tactic that emerged from hacking culture in 1990s.2 

It is a way of extracting and/or collecting personal/private information of an individual or organisation 

and publically broadcasting the same. It is done through various methods like searching public 

database, social media profiles over various platforms, hacking, etc. It is usually related closely to 

hacktivism and vigilantism.  The three main aspects which came in lime light cause of this was- crypto-

virology, cyber-bullying and applications. Crypto-virology was a way developed to study the safety 

method of cryptography and to develop powerful malicious software to tackle it and hence gave rise 

to development of various malwares. The prevalent malware initially was ransomware (also known as 

crypto-viral attack) where the attacker would encrypt the victim’s information and would ask for 

payment through the keys developed for releasing the information. In similar way Adam Youg 

invented software normally known as doxware which was further developed by Moti Young and 

presented at West Point in 2003. Doxware was a malware developed for crypto-virology attacks which 

carried out doxing extortion. And in the current situation various applications commonly known as 

spyware and stalkware are being developed for stalking, which are very easily available on internet. 

 
2 Doxing, Wikipedia (2020), https://en.wikipedia.org/wiki/Doxing 
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The stalkware is a very shady application which can be installed in your devices without your 

knowledge. It can be attached to a legal application which upon downloading would automatically 

install the stalkware on your device. The information gathered through these malwares is further used 

in various ways. Collected information is usually used for threatening the victim for self-favours and 

pleasures. Sometimes it is also used for other gains. Many times, the victim is unaware of the fact that 

his/her private information has been publicised. Many cases were reported were the victim used to 

receive calls for sexual favours because someone leaked the number along with morphed images on 

sites pertaining to sexual contents. Another set of crimes that it gave rise to, was identity and money 

theft. People would steal personal information including pictures and would use that to make a fake 

id/account on various platforms. The most commonly known crime is stealing the credentials of a card 

(debit/credit) of an individual and then using or selling it for monetary benefits. Stalking as a crime 

has increased two folds over the decade. People would hack your devices and steal your personal 

information and then would threaten you using it. The major reasons for the increase in cyber stalking 

are difficulty in tracing and lack of laws. Imagine you receive a message that your account has been 

credited with Rs.500. After receiving the message, you realise that none of your family members made 

the said transaction but as it is only Rs.500 you decide to ignore it. Later in the week you get another 

message notifying that your account has been credited with Rs.2000, later that day you receive a 

message of similar transaction again. This time you decide to call your bank and inform them about 

the same transactions stating that you are unaware as to who made them and is a fraud transaction. The 

bank operator debits your account with the equivalent amount and blocks your card. As a result, you 

get a new number and a month later you receive a new message notifying you about another fraud 

transaction. The cycle can be repeated and in fact is always repeated. But what one fails to understand 

is that why did the fraud happen at the first place. Sensitive and private details like your account and 

card number is tapped down by someone not once, not twice but many times easily and a normal 

person fails to understand how. We report this to the bank and do not seek legal help for the same 

matter.  Why? The reason is very simple, under what law are you protected? Where such crimes are 

increasing day by day, we instead of making the crime specific law rely on old laws and tend to fit it 

under the existing heads. If it falls under an existing head, you will get a remedy but when it does not 

judiciary denies recognising it. Another major reason is that as to who committed the crime? Who is 

guilty of it? It is really hard to track the accused down. A person can easily committee the crime while 

sitting in the cozy environment of his bedroom in some other country and one will never know, as 

commonly called in an incognito mode. With the advancement of the technology, people have devised 

ways to committee a crime without leaving behind any way to be tracked down. VPNs, TORs, Proxys 

are just some of the ways used for hiding ones Ip address, for extra protection people also mask their 

MAC address giving them an extra layer.3 There are many other ways in which a stalker can hide his 

real identity and his location while continuing his attacks. A report of Avast stated that the use of 

spyware and stalkware increased 20% in the month of June-July in India itself. Globally, use of such 

applications was increased by 51% between the month of March to June 2020 as compared to January 

and February 2020, most of them being untraceable.4 

After how it is important to understand why someone does it and how it impacts the person (victim). 

Leroy McFarlane and Paul Bocij in their preliminary work identified four types of stalkers- vindictive 

stalkers, composed stalkers, intimate stalkers and collective stalkers. Vindictive stalkers are the ones 

know for ferocious attacks. Composed stalker’s main motive is to annoy the victim whereas intimate 

stalker forms a relationship with the victim and turn on them when rebuffed. Collective stalkers are a 
 

3 How Do Hackers Hide Their IP Address?, Cyber Security Intelligence (18 May 2018) 

https://www.cybersecurityintelligence.com/blog/how-do-hackers-hide-their-ip-address--3372.html 
4Mrityunjay Bose, 20% increase in use of online spying and stalking apps during lockdown in India, 

says Avast, Deccan Herald (20 July 2020), https://www.deccanherald.com/national/20-increase-in-

use-of-online-spying-and-stalking-apps-during-lockdown-in-india-says-avast-863479.html 
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group of stalkers working with and towards the same motives. Where the above-mentioned categories 

are broadly acceptable, it does not clearly define the motive as to why someone resorts to the action/act. 

Chacón Medina, author of Una nueva cara de Internet, El Acoso, said, “general profile of the harasser 

is cold, with little or no respect for others.”5 Stalking in clinical psychology is called obsessional 

following. Where initially it was believed that a person (usually a male) would stalk stalk another 

person (usually a woman or a child) for sexual favour was soon added with another reason, i.e., 

revenge. Recently it was found out that a stalker does so for many reasons, major reasons being sense 

of domination, revenge, selfish motive/pleasures, control, unemployment and fun (common in the 

current generation).  Most of the stalkers are known people using devices and resources of others for 

achievement of his/her personal goal. Usually the office resources are used so that when tracked down 

they do not get questioned as the organisation/office will be tracked down. The person is usually 

stalked for ransom, sexual favours, for installing fear in the victim. Normally it is seen that the accused 

resorts to cyber stalking when the victim turns the accused down for the favours asked. The urge to 

assert dominance or to have control over the victim’s life is the main driving force. The lingering threat 

of having private information misused and unaware of who holds and how the information is held 

increase the fear of the victim more, therefore forcing them to do what the abuser asked. The obsession 

over a person is another driving force. Such type of cyber stalking is mostly seen in the cases of famous 

personality but is not limited to them. Unemployment and urge to earn money easily and quickly also 

push them into cyber stalking. They stalk up people, their financial status, background and weak points 

to attack. Going back to 1990s hacking culture, people found it a source of easy recognition and fame. 

The people trying to fit in and get recognised found it a good source to utilize their knowledge, skill 

and talent, hence giving birth to hacking, stalking and gaming culture. The easy availability of 

electronic devices and the curious mind of teenagers led to cyber bullying. People who could not find 

a spot in society found cyber stalking and cyber bullying as an option to get back to people who looked 

down upon them and a way to feel satisfied and powerful. Some of them resort to cyber stalking merely 

for fun without actually knowing that it is a crime, this can be you and me at various instances. But 

some of them do it out of compulsive behaviour and to show off their skills. The open availability of 

the applications and software on internet makes it much easier. 

The impact on the victim is however life-long. Victims’ normally suffer emotional and mental distress. 

They live in a state on constant fear for their security, health, money, not only of their own but also of 

their family. The crimes like online shaming and trolling can lead to emotional distress and sometimes 

also to shattered confidence, change in behaviour (sometimes as serious as locking oneself in our own 

houses), panic attacks, etc.  Their ability to do many things is impacted and they find it hard to trust 

anyone along with continuous sense of insecurity.  Lack of legal help adds onto it. Jaya Baloo, chief 

information security officer, Avast said, “Stalkerware is a growing category of domestic malware with 

disturbing and dangerous implications. While spyware and infostealers seek to steal personal data, 

stalkerware is different: it steals the physical and online freedom of the victim. Usually installed 

secretly on mobile phones by so-called friends, jealous spouses, ex-partners, and even concerned 

parents, stalkerware tracks the physical location of the victim, monitors sites visited on the internet, 

text messages and phone calls, undermining a person’s individual liberty and online freedom.”6 

The presence of cyber stalking and its seriousness cannot be denied. The advancement in technology 

is faster than the legal aspect connected to it. The development is unattended and lacks supervision. 

Moreover, everything is very easily available without right information about it. It is important to have 

a regulator body which spreads information and knowledge around it. In similar manner we require 

 
5Cyberstalking, Wikipedia (2020), https://en.wikipedia.org/wiki/Cyberstalking 
6Mrityunjay Bose, 20% increase in use of online spying and stalking apps during lockdown in India, 

says Avast, Deccan Herald (20 July 2020), https://www.deccanherald.com/national/20-increase-in-

use-of-online-spying-and-stalking-apps-during-lockdown-in-india-says-avast-863479.html 

http://www.lexhumanitariae.co.in/
https://en.wikipedia.org/wiki/Cyberstalking
https://www.deccanherald.com/national/20-increase-in-use-of-online-spying-and-stalking-apps-during-lockdown-in-india-says-avast-863479.html
https://www.deccanherald.com/national/20-increase-in-use-of-online-spying-and-stalking-apps-during-lockdown-in-india-says-avast-863479.html


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in  

Volume I Issue IV | October 2020                                                                                      ISSN: 2582-5216 

 

 

Page | 235  

 

specialised law with strict implementation of it. It is not that the information is not filtered or cannot 

be done. We do have people working on security and filtration but they are restricted to or are working 

for a certain group of people or organisation. And the ones that are responsible for checking and 

keeping up with public network are not working properly. It is important to understand that cyber 

stalking is just one of the aspects connected to it. There are many other crimes that have increased in 

number due to the network and sources available. There are professional people being hired for such 

work and they easily get away with it due to lack of legal provisions. It is important to have strict laws 

regarding it and all its possible aspects. Cyber cell requires being equipped with best technologies and 

proper funding so that they can work to their full potential. It is hard to bring it to zero but it is not 

difficult to reduce it. 
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ISRAEL-PALESTINE ARMED CONFLICT 

- Swarnith Satya Prasad* 

 

ABSTRACT 

The role of International Humanitarian Law is not to stop the war; however, it aims at reducing 

casualties by providing various provisions to minimize the effect on civilians and civilian objects. 

The century-long conflict between Israelis and Palestinians is significant as; both have not come to 

any methods of achieving peace amongst themselves. After emerging victorious in the Arab war 

Israel stood as the emerging power in the Arab region as the one only Jewish state. Israel has 

occupied the West Bank, East Jerusalem, and the Golan Heights through mass violations of various 

provisions of IHL and Human Rights. 

To gain control over the West Bank, and East Jerusalem, Israel is known to have relocated many 

military objectives and Israeli citizens to these locations. In such a process, the true landowners of 

the territory have been forced to move out of their homes. Due to the ongoing armed conflict 

civilians are essentially the target either with or without intention. The most vulnerable amongst 

civilians are women and children where women usually get envisaged in the entire outcome of the 

war. 

In conclusion, this paper would suggest a fair means of bringing the ongoing conflict to an end by 

adopting three basic measures established by the provisions of IHL. Also, the role of ICRC should 

become more proactive and effective in handling ongoing situations like the Israeli-Palestine 

conflict. 

 

INTRODUCTION 

It has been more than half a century since, Israel’s presence in the West Bank. The Israeli backed 

administration describes it as, a civil administration while, the entire world calls it, an occupation. The 

Balfour Declaration was the most significant in this conflict which was issued on 2nd November 1917. 

It had also been about half a century from the renowned war of Arabs and Israel which indeed led to, 

the West Bank being occupied by the Israeli military. Along with West Bank, places like, Jerusalem, 

and the Golan Heights were also occupied.   

There have been mass violations of International Humanitarian Law (IHL) and also Human Rights 

upon Israeli's military occupation of East Jerusalem and West Bank. The imposition of Discriminatory 

Practices and Policies has continued in West Bank and East Jerusalem. Palestinians were subjected to 

severe limitations of rights concerning, land, economic restrictions, freedom of movement, and 

detentions carried out arbitrarily. In IHL, the civilian population is negatively defined as comprising 

all persons who are neither members of the armed forces of a party to the conflict, nor, participants in 

a levee en masse1. If there is any doubt about a person's civilian status, that person must be treated as 

a civilian2. As per the regulations mentioned above, the Palestinian civilians weren’t granted rights 

mentioned as per IHL standards.  

The clashes between Palestinians and Israelis have continued for quite some time where, the violence 

has only surged. Efforts were made to bring back the situation under control, however, it still hasn't 

 
* Student, BBA. LL.B., Fifth year, Presidency University, Bengaluru 
1 AP I, Art 50 (1) and (2) 
2 Ibid 1 
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paid off. The Oslo Agreement mentioned that Area C which consists of 60% of land administered 

exclusively by Israel would be transferred to Palestinian Jurisdiction by the 1999 conclusion of the 

interim period, the time of transfer was never mentioned and thereby not being implemented and 

therefore Israel has continued to assume its complete administration in the said area. 

Across the West Bank, Israeli forces have continued to demolish homes and structures. For instance, 

if prior permission is not sorted to construct then, the authorities would demolish the homes, if, it is 

considered a necessity for military operations, or, as a measure against a family who harmed or 

attempted to harm any Israeli personnel or civilian which is also called as, Punitive Demolition. The 

presence of Israeli troops in the West Bank and Gaza Strip has been known as one of the longest 

sustained military occupations in modern history. While the shape and degree of this military 

occupation have varied, Israel has continuously maintained effective control over the territories and 

also the population living there. 

The constant impact of the Israeli occupation has imposed on the Palestinian population profoundness 

on their economies, culture, and societies. Beyond the recurring excesses of armed violence, the 

ensuing grief among the people affected and the trauma among the broader community, the lack of 

progress on issues of major humanitarian concern further illustrates the inability of a generation of 

decision-makers to come out with a concrete set of rules to govern the lives of Palestinians. 

 

THE ISRAELI-PALESTINIAN CONFLICT 

The on-going conflict can be split into three different stages. Firstly, the period during Zionism in the 

late 1800s this emerged as a response to anti-Semitism in Europe. The father of Zionism proposed for 

an establishment of a Jewish state in Palestine which is the homeland of the Jewish people. Secondly, 

the holocaust during November 1947 where the United Nations (UN) adopted the partition plans. 

David Ben and the Jewish people's council unilaterally declared the establishment of the Jewish state 

in Palestine while leaving the borders of Israel unspecified. Thirdly, the conflict started in June 1967 

after the victory of Israel in the six-day war, where Israel annexed East Jerusalem and began to take 

over West Bank, Sinai, and Golan Heights which engulfed about 1.5 million Arabs3.  

IHL specifically is designed to govern armed conflicts. Conversely, IHL does not apply to inter-state 

confrontations that fall short of armed conflict, or internal disturbances such as riots4. In occupied 

territories of Palestinians that is, West Bank, East Jerusalem, and the Gaza Strip, the application 

framework is the law of the belligerent occupation. The rules with the same are enshrined under the 

1907 Hague Regulations, the Fourth Geneva Convention (GC), and customary IHL. The interim 

agreement between the Israeli-Palestinian members on West Bank and Gaza Strip is mentioned under 

Oslo agreement5. The West Bank is divided into three main categories. 18% of area A is exclusively 

taken care of by the Palestinian Authorities followed by area B where both Palestinian and Israeli 

forces are known to administer and the remaining part of the land is exclusively under the Israeli 

administration. 

The Arab war that took place was of the nature of the confrontation between the belligerent parties. 

Here, the states have expressed, that is, Israel along with its counterparts have declared formally about 

the war which ipso facto created a political state of war and triggered the applicability of the law of 

war between them. The confrontations between the states can be turned into an international armed 

conflict as per GC I-IV, Article 2 (1) which states that the present Convention shall apply to all the 

 
3 Sinai was returned to Egypt in 1982  
4 AP II, Art 1 (2) 
5 Art 2, Appendix 1, protocol concerning civil affairs 
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cases of declared war or any other armed conflict which may arise between two or more of the high 

contracting parties.  

On the application of the additional protocol 1 where, it states that, armed conflicts in which people 

are fighting against colonial domination and alien occupation and against racist regimes in the exercise 

of their right of self-determination as enshrined under the charter of the UN and the declaration of 

principles of international law. Upon interpretation of additional protocol 1, Article 1 (4), the Israeli 

occupation in the West Bank and East Jerusalem may not fall under the ambit of colonial domination, 

however, if ‘and’ could be read as ‘or’ which states, colonial domination and alien occupation which 

makes it clear that there is an involvement of an alien occupation in the Palestinian territory which has 

taken away the right of self-determination from the people in the Palestinian territory. 

The ICRC (International Committee of the Red Cross) has constantly played a vital role in monitoring 

and reporting constant violations of IHL within the West Bank and East Jerusalem. The ICRC in its 

review mentioned that the Israeli government's policy is a violation of IHL especially the provision of 

the Fourth GC prohibiting the transfer of part of the population of the occupying power, which in this 

case are, Israeli citizens who are transferred to the occupied territory. This provision aims to prevent 

Israel or in this case, the occupying power from modifying the demographic, social, and economic 

pattern of the territory that is occupied against the existing population who are living there.  

 

PROTECTION GRANTED TO WOMEN LIVING IN SITUATIONS OF ARMED 

CONFLICTS 

As such Israel doesn't mention any protection to women or girls living in constant armed conflict-like 

situations and the rights are, infringed on a regular basis. The government of Israel has not considered 

the needs of women living under conflicts that are extended. Women must be accommodated 

separately from men, and in any case, must have separate resting quarters and sanitary conveniences, 

and be under the immediate supervision of other women6. For instance, in a small town, missiles have 

been bombarding the Palestinian population. Despite the existing law, seeking approval of the local 

mayor to appoint an advisor on women's affairs in every town and city in Israel, this town has no such 

person appointed. This act reflects the basic understanding of a refusal to recognize issues arising 

related to gender. 

In times like these, where, there is a constant attack on the women population IHL emphasizes that 

women must be, especially protected against any attack o their honor, in particular, rape, enforced 

prostitution, or any form of indecent assault7.  

Over the past few years, thousands of Palestinians were killed by Israeli armed forces, where, about 

63 people were killed, 28 were injured. Out of these members, the gender of them wasn't handed over 

due to which women and girls, who were a part of this act, would not be identifiable. In 1998, the 

ICRC initiated a study to identify the methods in which women are affected by armed conflicts where 

it aims to identify the needs of women, which includes, access to basic goods and services, such as, 

food, water, and health care; draw up a realistic picture of activities in favor of women affected by 

armed conflict and respond to the needs identified; examine IHL to assess the extent to which it 

provides adequate coverage of the needs identified8.  

The war whether international or non-international has extreme outcomes for those who are caught up 

in it. Women in the Palestinian region have experienced and are experiencing war in a multitude of 

 
6 GC IV, Art 85 (4) 
7 GC IV, Art 27 (2) 
8 The people of war: ICRC Worldwide Consultation on the rules of war, ICRC, Geneva, 1999. 
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ways from taking an active part as combatants to being targeted as members of the civilian population 

specifically because of their genders. Israel as a state should do their utmost compliance to uphold 

respect for the safety and dignity in war-time zones like the West Bank, East Jerusalem, and Golan 

Heights. Every state must take adequate steps to promote the knowledge and compliance with the 

obligations of IHL. The adverse effects that these operations have upon Palestinian girls and women 

are multiple. They lack access to clean water, to health services, to education, to the necessity of being 

the caretakers of children, the ill, the elderly, and the injured, with no backing from the government in 

the form of infrastructure or support. This makes it clear that women and girls have lost their lives 

during the on-going extensive military operations by the Israeli army. 

 

SUBJECTIVE DETENTION 

Israeli authorities have carried out various detentions in the name of security in the West Bank. To be 

precise, subjective detention is where a person or a group of people are held in secret places without 

charges or a trial also such persons are not allowed access to their lawyers. As per the statistics 

published by Addameer in November 20179 about 400 Palestinians were held as detainees inside Israel. 

About 1000 Palestinian prisoners protested by conducting a hunger strike. As per the rules of IHL 

regulating the conduct of disciplinary and judicial proceedings against members detained, the detaining 

power must notify the prisoners representative and protecting power of any judicial proceeding against 

such detained person and of any judgment and sentence pronounced against him to allow 

representatives of protecting power to attend the trial10.  

In situations of belligerent occupations, protected persons accused of offenses must be detained, and 

if convicted serve their sentences within the occupied country in the current case the Palestinian people 

are held for patriotic motives wherein such cases the detainees are to be separated from one another. 

Any person accused of any criminal offense related to the armed conflict must be presumed innocent 

until proved guilty11. The person detained should be entitled to be tried in his presence and also must 

be allowed to examine witnesses12. In the case of the Palestinian detainees as per the statistics 

mentioned above by Addameer is clear that the detained persons are given absolutely no benefits under 

IHL. As a judicial guarantee under the Fourth GC and additional protocol 1 formulate the fundamental 

fair trial guarantees for the prosecution. These guarantees have attained customary nature in both 

international and non-international armed conflict13. No person can be prosecuted or punished more 

than once for the same offense or for an act or omission that they did not constitute a criminal offense 

when it was committed. 

The detentions carried out by the administrative authorities in occupied territories of Palestine have 

got sufficient attention of various international forums, however, since IHL is considered to be a soft 

law its applicability remains mild. The guarantees provided by GC and additional protocols have 

turned out to be just advice and nothing more. The Israeli administration should give due respect and 

dignity to those who are subjected to detention by providing the above-mentioned facilities. 

 

DETERMINING THE BEGINNING AND END OF AN OCCUPATION 

IHL doesn’t provide a precise definition of the notion of occupation, also, there are no clear standards 

for determining when an occupation begins or ends. Israel’s occupation in various parts of Palestine 

 
9 www.addameer.org/statistics 
10 GC III Art 105 (5) 
11 AP I, Art 75 (4) (d) 
12 GC IV, Art 72  
13 CIHL, rule 100 
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need not necessarily qualify to be an occupation or it can also be one. The determination as to whether 

a situation necessarily amounts to occupation is not easy to make. This is because of Article 42 of the 

1907 Hague Regulations as it is vague. 

 The definition is such that "territory is considered occupied when it is placed under the authority of 

the hostile army. The occupation extends only to the territory where such authority has been established 

and can be exercised". Considering the definition, the settlements of Israeli citizens in West Bank, and 

East Jerusalem doesn't necessarily fall under the ambit of this definition, as, the administrative 

authority exercised in this region is more undercover than in open.                            

The International Court of Justice (ICJ) has had two opportunities in recent years to consider the notion 

of occupation. In 2004, in its advisory opinion, on legal consequences, of the construction of a wall in 

the occupied Palestinian territory, and, in its 2005 decision, on armed activities on the territory of 

Congo, the court relied on the principles of Article 42 of The Hague Regulations to determine whether, 

an occupation existed in the territories in question and, whether the law of occupation applied in those 

situations. The reliance of ICJ on Article 42 of The Hague Regulation, to assess occupied territories 

leads to an understanding that the mentioned Article is the basis for the determination of occupation. 

It establishes the existence of Article 42 is applicable in the said situation of the Israel-Palestine 

conflict.   

To establish effective control on a territory which is occupied under IHL depends on whether the 

occupying power has established effective control over the territory in question, that is, Israel 

exercising settlement plans in Palestinian territory. Belligerent occupation can exist when a foreign 

state (Israel) exerts control over local authorities who in turn exercise their direct governmental control 

as de facto state agents on behalf of the occupying power14.  

Palestinian territory has been occupied for decades, the role of the occupying power as a de facto 

authority remains by definition. In Order to determine belligerent occupation is often described as a 

task involving political and legal issues. 

 

CONCLUSION 

The armed conflict between Israel and Palestine has caused many deaths and injuries. The nature of 

this conflict qualifies to be a non-international armed conflict as well as an armed conflict. Women 

experience extreme suffering when compared to the overall percentage of civilians. States and parties 

who are part of the armed conflict should do their utmost contribution to upholding the respect and 

safety of women in war-time. 

Article 42 of The Hague Regulations determines an occupation upon interpretation, the provision is 

still relevant and provides for the sole basis for inferring the conditions for identifying the existence 

of an occupation. It can be concluded that effective control is a core part of the occupation of territory 

under IHL. Israeli settlements in Palestinian territory are proven to be an occupation through effective 

control. 

The only method to bring a situation of occupation to come to an end 

a) Withdrawal of effective control  

b) Genuine consent to foreign military presents  

c) Political settlement 

 
14 The prosecutor v. Duel, trial chamber, 7 May 1997, IT-94-I-T, para. 584  
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Considering the above-mentioned methods, the conflict between Israel and Palestine have not reached 

any of the methods. However, attempts have been made by various superpowers like the USA by 

setting up the Oslo Agreement which ended in not being followed. The UN Security Council has 

confirmed the status of West Bank, East Jerusalem, and Golan Heights as occupied territories15.  

Lastly, the role of ICRC should be to engage in real dialogue and find the best possible outcomes by 

being more practical and more proactive in their approach. The ICRC has an opinion that the 

authorities in the occupied territory of Palestine should improve its compliance with IHL to reduce the 

suffering of those affected. 

 
15 UNSC Resolution 478 of 20 August 1980  
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THE SINGAPORE MEDIATION CONVENTION: A ROAD TO 
CHANGE? 

- Navreeti Srivastava* 

 

ABSTRACT 

The paper aims to provide an analysis of the history, framework, motivation and purpose of the 

United Nations Convention on International Settlement Agreements Resulting from Mediation also 

called the Singapore Convention on Mediation (hereinafter “the Convention”). The Convention was 

developed as a multilateral treaty by the United Nations Commission on International Trade Law 

(hereinafter “UNCITRAL”). 

The paper has adopted a doctrinal method of research along with an analytical form of study. It 

attempts to analyse the role of the Convention in facilitation of enforcement of settlement agreements 

arising out of mediation. Furthermore, the paper highlights the scope of important articles in the 

Convention. For a clearer understanding, it also scans the U.S. and Asian centric perspective of the 

Convention. Lastly it concludes with an opinion on whether the introduction of stringent framework 

for mediation will eclipse the importance of arbitration. 

 

INTRODUCTION 

UNCITRAL and its Working 

One of the most crucial part of existence in today’s era is free and fair trade. Since the cross-border 

trade has come into force, the need for a framework to regulate it has been rising. The necessity resulted 

in the articulation of UNCITRAL through the UN 2030 Agenda for Sustainable Development.  

A harmonized framework for promoting trade and investment across borders also aims at granting and 

achieving the larger goal of development and security. UNCITRAL aims at the growth and 

development of international trade by firstly, creating and providing for different legislative and non-

legislative instruments in different aspects of commercial law; secondly, since creating is not enough 

promoting the adoption of these frameworks or instruments; thirdly, the toughest of all, striving at 

implementing the instruments; and lastly, by forming different types of cooperation and sync with the 

agencies responsible for formulating the instruments.1 Similarly, UNCITRAL has been active in the 

creation of different instruments in the fields of insolvency, sale of goods, e-commerce, international 

dispute settlement and other fields in international commercial law. As indicated by the first session 

held by UNCITRA, it has been motivated in the direction of dispute settlement which led to the 

adoption of New York Convention on the Recognition and Enforcement of Foreign Arbitral Award, 

1958 (hereinafter “New York Convention”).2 Going in the same direction, UNCITRAL has also been 

eager in developing the legal framework for international commercial mediation, which is another 

alternative way of dispute settlement along with international arbitration. 

Advent of the Singapore Convention on Mediation 

 

* Student, BA. LL.B.(H), Fifth year, Symbiosis Law School, Pune 
1 Establishing - United Nations Commission on International Trade Law - United Nations Commission on International 

Trade Law, G.A. Res. 2205, UNGAOR, 21st Sess, UN Doc A/RES/2205 (17 December 1966).  
2 Convention on the Recognition and Enforcement of Foreign Arbitral Awards, June 10, 1958, 330 U.N.T.S. 38. 
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The path towards promoting alternative way of dispute settlement started from May, 2014 when the 

proposal for the Convention by UNCITRAL’s delegation of United States in the Working Group II 

was kept before the UNCITRAL Working Group II. The recommendation dealt with a lot of 

scepticism. Despite the drawbacks and push-backs, the Working Group II in its 65th session decided 

to create a model legislature to address the concerns about lack of settlement of agreements.3 

Nevertheless the Working Group arrived at a concrete proposal on five important issues involving the 

creation of the Convention.4 The Convention which is akin to the establishment of New York 

Convention, only in the area of mediation got finalised in the annual session of UNCITRAL held on 

July, 2018. Moreover, UNCITRAL amended the UNCITRAL Model Law on International 

Commercial Conciliation, 2002 (hereinafter “the Model Law”) by adopting the UNCITRAL Model 

Law on International Commercial Mediation and International Settlement Agreements Resulting from 

Mediation, 2018.5 Furthermore, in December, 2018 the Convention was also adopted by the UN 

General Assembly.6 What the New York Convention is aimed at the enforcement of arbitral awards, 

similarly the Singapore Convention is aimed towards mediation of settlement agreements. The 

Convention applies internationally to commercial settlement of agreements which arose from the 

mediation. The paper will further analyse the scope of provisions as provided by the Convention and 

the effect of its application. 

UNCITRAL Legislature on Mediation Before the Singapore Convention 

UNCITRAL, before the adoption of the Convention, has already come up with two instruments with 

the aim of harmonizing international commercial mediation, the Conciliation Rules (1980) and the 

Model Law on Conciliation (2002). It is noteworthy that the terms “mediation” and “conciliation” 

mean the same according to UNCITRAL. In both the procedures a third party helps the parties to 

resolve a dispute without any imposition of decision or adjudging. Conciliation has been 

interchangeably used by UNCITRAL for mediation. Mediation, as per the UNSC is considered as a 

“possible and viable alternative”.7 It was clarified by the UNCITRAL that the terminology was not 

absolute and the parties in search for a settlement through an impartial third party amicably, can resort 

to the Conciliation Rules. Further, the establishment of the Model Law addressed the important 

concepts of party autonomy, equal treatment, confidentiality, etc. and was recommended to the States 

by the United Nations General Assembly. The General Assembly made an acknowledgement with 

respect to mediation while enacting the legislation on the same, by observing that mediation “results 

in significant benefits, such as reducing the instances where a dispute leads to the termination of a 

commercial relationship, facilitating the administration of international transactions by commercial 

parties and producing savings in the administration of justice by States.”8 

 

 

 

3 Report of Working Group II (Dispute Settlement) on the Work of its Sixty-fifth Session, UNCITRAL, UN Doc. 

A/CN.9/896 (2016), ¶ 139. 
4 Report of Working Group II (Dispute Settlement) on the Work of its Sixty-sixth Session, UNCITRAL, UN Doc. 

A/CN.9/901 (2017), ¶ 52 
5 UNCITRAL Model Law on International Commercial Mediation and International Settlement Agreements Resulting 

from Mediation, 2018 (amending the UNCITRAL Model Law on International Commercial Conciliation, 2002). 
6 United Nations Convention on International Settlement Agreements Resulting from Mediation, G.A. Res. 73/198, 

UNGAOR, 73rd Sess, UN Doc A/RES/73/198 (20 December 2018). 
7 U.N. Secretary-General, Report of the Secretary-General: conciliation of international trade disputes, , U.N. Doc. 

A/CN.9/167 (June 18–29, 1979) ¶ 13. 
8 United Nations Convention on International Settlement Agreements Resulting from Mediation, G.A. Res. 57/18, 

UNGAOR, 57th Sess, UN Doc A/RES/57/18 (Jan. 24, 2003). 
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ANALYSIS 

The Term “Commercial” Defining Scope of The Convention 

While the main focus of UNCITRAL was arbitration for a very long time, it has started looking out 

for including other forms of dispute resolutions like mediation or conciliation among others.9 

UNCITRAL mainly restricted its focus on commercial matters since its belief of the traditional 

mandate was based on the “realization that conciliation of non-commercial matters touches upon 

policy issues that do not readily lend themselves to universal harmonization.”10 However, the 

Convention takes a distinct approach. Although similar to the Model Law, it restricts its scope to 

commercial disputes, however, it does not define the term “commercial”. 

Article 1(2) of the Convention provides:  

2. This Convention does not apply to settlement agreements:  

(a) Concluded to resolve a dispute arising from transactions engaged in by one of the 

parties (a consumer) for personal, family or household purposes;  

(b) Relating to family, inheritance, or employment law11 

Interestingly, the Convention does not give a broad definition of “commercial” but excludes or negates 

from its coverage the settlement agreement relating to consumer transactions, matters of family, 

inheritance or employment law.12 Thus allowing the scope to run wild with defining the “commercial” 

term would have created barriers in the States to ratify the instrument since it would have been 

unattractive. 

Broadening the Scope by Substituting “Mediation” for “Conciliation” 

The United States, from the observation of the session for the development of the Convention, 

continued to use the term “conciliation”.13 This term although consistent with the 2002 Conciliation 

Model Law, the UNCITRAL deliberation made up their minds about using the term “Mediation” 

substituting it for conciliation. This also led to objections by some of States who wanted to maintain 

the term “conciliation”, but most of the countries were still inclined towards using the term 

“mediation”.14 The definition of Mediation according to the Convention is given under Article 2(3) as: 

“Mediation” means a process, irrespective of the expression used or the basis upon which the process 

is carried out, whereby parties attempt to reach an amicable settlement of their dispute with the 

assistance of a third person or persons (“the mediator”) lacking the authority to impose a solution 

upon the parties to the dispute.”15 

As per the Convention “mediation” is an umbrella term that accommodates variations in international 

practice and furthermore, it provides for the purpose of settling a dispute of commercial nature 

internationally. Therefore, this showcases the broadened horizon or scope of the Convention by 

substitution of the term “conciliation” with that of “mediation”. Moreover, despite suggestions for 

 

9 UNCITRAL Conciliation Rules, G.A. Res. 35/52, UNGAOR, 35th Sess, UN Doc A/RES/35/52, (Dec. 4, 1980). 
10 Supra Note 5, ¶ 29. 
11 Singapore Convention on Mediation, Art. 1(2). 
12 Ibid. 
13 UNCITRAL, Note by the Secretariat, Planned and possible future work—Part III, Proposal by the Government of the 

United States of America: future work for Working Group II, U.N. Doc. A/CN.9/822, annex at 3 (June 2, 2014). 
14 Secretariat, Settlement of commercial disputes, Enforcement of settlement agreements resulting from international 

commercial conciliation/mediation, Compilation of comments by Governments, U.N. Doc. A/CN.9/846, at 3 & n.2 (Mar. 

27,2015). 
15 Singapore Convention on Mediation, Art. 2(3). 
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limiting the scope of the term to avoid informal setting of mediation and overlapping with negotiations, 

the Working Group II decided against it upholding the flexibility it provides for against other dispute 

resolution procedure.16 Also, if the suggestions would have been adopted, the wide range of settings 

and processes would have been not resorted to disrupting the global experience to the parties and 

would have been unsuitable for third party intervention in disputes.17 Ultimately, the purpose of 

umbrella term serves the purpose of increasing the scope by not defining a particular processes but 

identifying a group of procedures which can be seen to be different from arbitration and negotiation.18 

Limiting Scope With Article 1.3 

A narrow scope can be witnessed through Article 1 of the Convention which according to Article 1.1 

only limits down its application to the international disputed which defines international as the place 

of a party’s business where a “substantial part of the obligations under the agreement is performed,” 

or where the subject matter is “mostly closely connected.”19 Also, Article 1(2) and 1(3) in furtherance 

restricts the scope by negatively specifying settlement agreements not to be covered, along with the 

restrictions tend surprise and disappoint few or some States. Article 1.2 as mentioned above can be 

said to state that the settlement agreements that arise out of consumer transactions or relate to family, 

inheritance, and employment law are not included in the Convention. There was a need sought by the 

Working Group to restrict the scope of the Convention to avoid the Convention from being  applied to 

settlement agreements having been adjudged by a court or enforceable as arbitral awards, or resulted 

as a process of court proceeding which would be a State court judgment and accordingly enforceable 

as the same.  

A decision was reached by the UNCITRAL Working Group II at its first deliberation with respect to 

the Convention that the legislature should be restricted to only settlement agreements as broadly 

defined by reaching in conciliation.20 Therefore, it was important to limit the scope to settlement 

agreements. The substantial reasoning behinds these decisions included promotion of mediation as an 

effective means for the purpose of resolving disputes other than arbitration. This affected other parts 

of the Convention, like the party seeking enforcement of settlement agreement must show it was a 

result of mediation. It was opined by the Working Group delegates that more restricted the scope, more 

support towards the instrument will be observed on the part of the States. 

Article 3 Affecting Scope of The Convention  

The language “recognition and enforcement” of settlement agreement, creates another issue since it 

can be seen prominently and frequently in the New York Convention as also included in its title for 

the arbitral awards.21 The delegates wanted to reduce the risk of confusion since “recognition” has 

distinct meaning in common law jurisdiction from that of civil law jurisdictions. The delegates 

fashioned a solution by making a separate Article resulting in Article 3 and removing the term 

“recognition”. “Enforcement” as covered under Article 3.1 gives the right to enforce a settlement 

agreement through the Convention to  each party. Furthermore, “recognition” underlies in Article 3.2 

 

16 UNCITRAL, Report of Working Group II (Arbitration and Conciliation), 64th sess, U.N. Doc. A/CN.9/867, (Feb. 10, 

2016) ¶ 42. 
17 Paul F. Kirgis, Status and Contract in an Emerging Democracy: The Evolution of Dispute Resolution in Ghana, 16 

Cardozo J. Conflict Resol. 101, (2014) 104–07. 
18 UNCITRAL, UNCITRAL Model Law On International Commercial Conciliation With Guide To Enactment And Use 

2002 (2002) ¶¶ 5–6. 
19 Singapore Convention on Mediation, Art. 1. 
20 UNCITRAL, Report of Working Group II (Arbitration and Conciliation) 63rd sess, U.N. Doc. A/CN.9/861, (Sept.17, 

2015) ¶¶ 41–42 
21 United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards, June 10, 1958, 21 U.S.T. 

2517, 330 U.N.T.S. 3, arts. I–VII 
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which does not even use the term explicitly, instead the Article uses other words for the purpose of 

addressing main aspects such as a party’s ability to assert mediated settlement in the form of defence 

in case of another party trying to bring up the settled claims. Other articles reiterate the term in the 

form of blanket term i.e., “relief” when indicating towards a whole term of “enforcement” in Article 

3.1 as well as the function of “recognition” while describing in Article 3.2.22 

Article 3 of the Convention provides:  

General Principles  

1. Each Party to the Convention shall enforce a settlement agreement in accordance with its 

rules of procedure and under the conditions laid down in this Convention.  

2. If a dispute arises concerning a matter that a party claims was already resolved by a 

settlement agreement, a Party to the Convention shall allow the party to invoke the 

settlement agreement in accordance with its rules of procedure and under the conditions 

laid down in this Convention, in order to prove that the matter has already been resolved.23 

Upon the request of a party, the State which a party to the Convention must enforce the mediated 

settlement agreement.24 This article therefore, outreaches to the States and provides for them to enforce 

the agreements with an approach as per the procedure making it easier and less confusing for the States 

to implement it in their domestic framework, which also accounts for harmonization of the Convention 

in domestic legislation broadening the scope of the Convention. Since, mediation before did not ask 

for enforcement and recognition, this is a step towards broadening the scope of the Convention and 

mirroring the approach of the New York Convention.  

With regards to “recognition” in case a party wants to reopen the settlement agreement, the other party 

can opt to seek relief under Article 3.2 for the purpose of defence if the party is able to prove that the 

settlement agreement was already settled, in simple words already “recognised” and need not be done 

again.25 Therefore, it can be said that while Article 3 acts as the element broadening the scope with 

enforcement provision, and it also restricts the scope by disallowing the misuse of the broadened scope 

with the help of “recognition”. 

U.S. Centric Perspective 

The scope of the Convention can be seen through different perspectives, and that of the U.S. is an 

important one to consider. Perspective being U.S. centric is important as the trade transactions and 

other agreements take place with the U.S. with other States. Also, U.S. being one of the permanent 

members of the UN and being on the super powers needs to be focussed 

upon. An article by James R. Coben & Peter N. Thompson have made some findings 

resonating to the Convention26: 

1. Mediation issues in Litigation matters have increase 95% from 1999 to 2003.27  

 

22 Timothy Schnabel, Recognition by Any Other Name: Article 3 of the Singapore Convention on Mediation by in the 

Singapore Mediation, 20 Cardozo J. Conflict Resol, (2019) 1181. 
23 Singapore Convention on Mediation, Art. 3. 
24 Ibid. 
25 Intervention of the United States, in UNCITRAL Audio Recordings: Working Group II (Dispute Settlement), 66th 

Session, Feb. 7, 2017. 
26 James R. Coben & Peter N. Thompson, Disputing Irony: A Systematic Look at Litigation About Mediation, 11 Harv. 

Negot. L. Rev. (2006) 43. 
27 Id. 47-48. 
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2. The success of traditional contract defenses were rarely successful, although they were raise 

more frequently than the mediation addressed enforcement which was found to be a point of 

inclination for half of the courts.28 

3. Courts were also indicated to be inclined towards the evidence produced in mediation and over 

three hundred opinions were addressed with respect to it without keeping in mind the aspect of 

mediation-confidentiality.29 

This shows that the U.S. litigation showed strong support for the Convention’s aim at limiting the 

scope of mediation to mediation settlement agreement as opposed to the negation settlement. Secondly, 

the promotion of an “opt-out” from the treaty by the Convention was seen to be appreciated by the 

U.S. since the recent experience of U.S. litigation shows that procedural and jurisdictional conflicts 

are becoming more common so the “opt out” mechanism will reduce the number of disputes. 

Therefore, this shows the support from U.S. which is benefitting with the narrow scope and centric 

approach towards mediation, of the Convention. 

Asian Centric Perspective 

This Convention can greatly impact and change the face of the international dispute resolution 

mechanism in Asia. Asian sensibility and precedents showcases their aim at mediation which is usually 

resorted to for the purpose of solving commercial disputes30 which has been restricted by the 

Convention. Specifically, in Singapore there is an elaborate body and environment of the Singapore 

Mediation Centre and Singapore International Mediation Centre offering commercial mediation 

services, the Singapore International Mediation Institute serving as a professional standards body, and 

the novel entrant – the Singapore International Dispute Resolution Academy, established in 2016, 

serving as a research institution as well as a training academy.31 This tells us why it is pertinent to see 

the scope of the Convention from the Asian perspective. However, the familiarity of International 

Commercial Arbitration is more than the International Commercial Mediation in Asia.32 The 

Convention in light of the Asian perspective can be seen to be giving a straightforward and efficient 

path as compared to the ones of court mediated settlement and arbitral award, as it will help Asia in 

enforcing foreign judgment in their respective States.33 The lack of flexibility in enforcement given by 

the Convention will prove beneficial for the Asian States since it will lead to an obligation on the part 

of local authorities to enforce the settlement agreement and cannot decline the application.34 Therefore, 

even though the States in Asia are not in favour of the Convention, it is beneficial for them regardless 

of being limited in scope. 

 

OPINION 

The Singapore Convention can be judged in different manners through different perspective. Inspite 

of the regular and determined protests of the limitation of scope by the almost unnoticed and isolated 

 

28 Id. 48-49. 
29 Id. 58-59. 
30 Joel LEE and TEH Hwee Hwee, An Asian Perspective on Mediation, Singapore: Academy Publishing, (2009). 
31 George LIM, SC and Eunice CHUA, Mediation in Singapore: A Practical Guide, 2nd ed. Singapore: Sweet and Maxwell, 

(2017) 21. 
32 KIM Shi Yin, From ‘Face-Saving’ to ‘Cost Saving’: Encouraging and Promoting Business Mediation in Asia (2014) 32. 
33 Adeline CHONG, Recognition and Enforcement of Foreign Judgments in Asia, Singapore: Asian Business Law Institute, 

(2017) 3–4. 
34 Laurence BOULLE, International Enforceability of Mediated Settlement Agreements: Developing the Conceptual 

Framework, Contemporary Asia Arbitration Journal (2014) 7. 
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Mexican delegation throughout the discussions,35 the Working Group has made the ultimate decision 

and has restricted the scope of the Convention by limiting the matters to settlement agreements being 

achieved through a mediation process.  

The decision to leave out the negotiated settlement was not supported by any legal or general 

justification, regardless of being aware about their sophistication in their quality and the necessity. 

Moreover, there were no evidence given by the authorities with respect to determining that a 

guaranteed better product will be produced as a result of mediated settlement agreement. It is pertinent 

to note that mediation was absolutely without any second thoughts provided support by majority over 

direct negotiations or as detriment to any other methods of alternate dispute resolutions. The 

Convention despite knowing the facts about negotiation and its benefit of being cheaper and more 

profound usage, it failed to address the same, concentrating on mediation.  

The instruments, according to my opinion, could have been much more simpler and could carry a more 

positive plus inclusive approach instead of the negative and exclusive approach. The scope was highly 

narrowed down by UNCITRAL while being silent upon the commercial settlement agreement and 

going against or “discriminating against” the negotiated settlements. Also, the failure to include 

matters like the non-commercial ones or ones enforceable as judgement or awards other than only 

settlement agreement narrows down the scope of the Convention making it far-reaching.  

Although there have been many reservations regarding the Convention and its narrowed scope, as of 

August, 2019 the Convention was open for signing and so far, 53 signatories have been received. The 

Convention carries with itself great potential waiting to be tapped and despite the inconvenienced 

mentioned-above, in my opinion the Convention provide the practitioners in the field of Mediation, a 

great tool to create a uniform regime in States especially those of Asia. Also, one of the suggestions 

for improvement includes focussing on a comparative law approach and looking into the issue of 

enforcement in each jurisdiction, because ratification alone does not guarantee enforcement and 

implementation. Therefore, in this respect Article 7 of the Convention will turn out to be useful which 

allows a party to resort to any alternative regimes to the Convention.  

 

CONCLUSION 

Mediation, arbitration, conciliation and negotiation all are parts of alternate dispute settlement. They 

all play effective role in providing a ore client centric, time saving and cost effective process to be 

resorted to against litigation. The lack of an efficient international framework for mediation separately 

showed the less usage of mediation. It was necessary to give mediation its own status different from 

conciliation which were used interchangeably in the past. Until the Convention cross-border 

harmonization and dispute settlement were mostly taken up by either arbitration, conciliation or 

negotiation.  

At the face of it, the Convention looks promising in ensuring the enforcement of mediated settlement 

agreements between the parties before a domestic court. It is also noteworthy that along with the advent 

of the Convention, the Model Law was also amended to go in synchronization with the newly formed 

Convention. Along with it, the UNCITRAL Working Group II has worked hard in obtaining a 

multilateral consensus which is difficult to achieve in nations with stark differences in their judicial 

systems.  

The Conventions drafting aims at a long-term impact but the convention still stands at a stage of 

infancy with scope of improvement. The narrowed down scope of the Convention can be appreciated 

 

35 UNCITRAL, Report of Working Group II, 63rd sess, U.N. Doc. A/CN.9/861, (Sept. 17, 2015) 42 
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and at the same time be criticised for exclusion of important elements like commercial matters. 

Although, the popular belief with the advent of the Convention is that it will soon gain more 

importance than arbitration, but the popular view is that it will complement the arbitral process since 

it will be mirroring New York Convention meant for enforcing arbitral award. The paper also looked 

at the U.S. perspective which showed that it is strong supporter of the Convention with a few 

apprehensions, which is common. Although the disputing trend is not a good sign for the Convention 

since, the scope of enforcement of mediated settlement agreement decrease with this dispute, however, 

the comfortable stance can be taken with respect to more usage of mediation and trusting the process 

through its aim.  

Lastly, it is important to be patient and only time will tell if the narrow scope of the Convention will 

prove beneficial and will prove worthy of the New York dream or not. Therefore, it is imperative for 

the stakeholders to be able to make out the reservation framework and the parties must be open to 

enforcement along-side their government.  
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RIGHT TO INFORMATION: A WAY TO STRENGTHEN THE 
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ABSTRACT 

There is a purpose for the incorporation of the Right to Information under the Fundamental Rights 

as per Article 19(1) of the Constitution. It allows the citizens and acts as a check on the arbitrary 

actions of the Government. It helps is providing transparency to the people regarding the actions of 

the Government and increases the accountability of the government toward the citizens. It curbs 

corruption among the officials. It preserves the basic principle of Rule of Law. This research paper 

is an attempt to highlight these features of the Right to Information Act, 2005 and to expose its 

limitations that should be looked up. 

Keywords: Good governance, Transparency, Right to information, Administration 

Abbreviations: RTI Act, Right to Information Act, 2005; SC, Supreme Court of India; PIO, Public 

Information Officer 

 

INTRODUCTION 

“Democracy cannot succeed unless those who express their choice are prepared to choose wisely. 

The real safeguard of democracy, therefore, is education.” 

- Franklin D. Roosevelt 

India is considered as largest of all democracies in the world. The basic traits of a democratic country 

are openness and accountability of the government to its citizens. It is, therefore, very important for 

the citizens to have the knowledge regarding the functioning of the government other public 

authorities. And hence came the need for the Right to Information Act and the need to recognise the 

right to information as a fundamental right. 

The administrative authorities in the country are vested with a wide range of powers and it was 

important to keep a check on the use of their powers in order to prevent mishandling and 

maladministration. The right of information was vested in every citizen of the country in this regard. 

Now, the public can keep a track over the working of the government officials and other bodies thereby 

increasing accountability of such institutions. This acts as a check and balance for the authorities. The 

RTI Act ensures that the citizens of the country can actively participate in the functioning of the 

government by retrieving information held by the government and the government notified authorities. 

This makes them more accountable and hence public welfare duties are better discharged.  

 

THE RIGHT TO INFORMATION ACT (2005): HIGHLIGHTS 

The RTI Act has been granted the status of a fundamental right under Article 19(1) of the constitution 

and it upholds the inherent dignity of all Indians. Every citizen has been conferred the freedom of 

speech and expression and also been given the right to know the working, roles and the functions of 

the government as per Article 19(1) of the Constitution. The Right to Information Act is an important 
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step to ensure accountability and good governance. When citizens have an access to greater amount of 

information, the government is more responsive to their needs. But if restrictions are placed on the 

access of information the citizens might feel alienated and feel powerless, which is against the basic 

foundation of a democracy. Moreover, with the lack of adequate information, the citizens will not be 

able to utilize the power vested in them to the maximum extent or make appropriate choices.  

The execution of the Right to Information act took almost 30 years and it was a very complex process. 

In 1975, while deciding a case, the SC ruled that it is the right of the people to know.1 In a 1982 

judgement, the right to information was granted the status of a fundamental right by the SC.2 In 2000, 

there was a case recorded in the Supreme Court requesting prescribed guidelines for the right to 

information. The Freedom of Information act was passed in both the houses in 2002 and received 

President’s assent in 2003. The RTI Bill was passed in May, 2005 and it got the President’s assent in 

June 2005. The RTI Act finally came into force in October 2005. 

This Act is fundamental for each and everybody as a result of which can gather information regarding 

the function and working of our government authorities and public bodies and act upon them. It 

installed the right of each citizen of India to approach or have control over the data identified with 

finance of any authority of the state, consequently an obligation emerges on the authority to utilize 

their power successfully without including into any corrupt exercises. The RTI act basically allows the 

citizens to question the government or try to find any information; take facsimiles and inspect various 

official documents. Any authority can be termed as a “public authority” as per the RTI Act, 2005, if 

the body is constituted under or by the Constitution of India; under or by the Parliament of India or the 

state legislature and all bodies notified by the Central government or state governments including non-

state financed bodies and NGOs. The bodies coming under the purview of “public authority” is 

mentioned in the section 8 of the Act. 

There is a prescribed procedure to seek information from a public authority in the Right to Information 

Act. For such procedure to be executed in a smooth manner all the authorities identified as public 

authorities need to appoint a Public Information Officer (PIO). Any person seeking any information 

from a certain public authority need to submit their written application to the PIO of that said authority 

mentioning the type of information he wants to obtain. It is the obligation of the Public Information 

Officer to provide information to any citizen of India. If the request is partly or fully related to another 

authority, it is the commitment of the PIO to whom the application is recorded to propel the concerned 

pieces of the application to the PIO of the concerned public authority inside 5 days of receipt of the 

application. The application doesn’t have to disclose the reason for his application neither is he 

answerable to any authority for requiring such information unless it is for any unlawful activity. The 

only information the applicant has to reveal during his application is his name and his contact details. 

 

ROLE OF RTI IN STRENGTHENING OF ADMINISTRATION AND GOOD 

GOVERNANCE 

Promotes Transparency: Transparency is the pillar of good governance. It means that information can 

be obtainable and accessible easily to those who will be affected by such decisions and their 

implementation and thus would be willing to access the information. Every general individual should 

clearly know what is to occur in the future and what has already occurred in the past.3 The Right to 

Information Act is planned to advance transparency during the process of administration. Despite the 

fact that a few regimes of the Union government are excluded from this act, the information can be 

 
1 State of Uttar Pradesh v. Raj Narain, AIR 1975 SC 865. 
2 S. P. Gupta v. President of India and Ors., AIR 1982 SC 149. 
3 M. K. CHAUBEY, RIGHT TO INFORMATION: VARIOUS DIMENSIONS 122 (Regal Publications 2012). 
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looked for on the off chance that it is worried about the infringement of human rights. Indeed, even 

the information from the private authority can be looked for just through the controlling power and the 

controlling position will send the notification to the establishment worried under section 11 of the Act 

and afterward the information would be in this way accessible to get to.4 RTI Act gave the common 

public the power to give a contribution in shaping the government schemes and policies. This way it 

helped in promoting transparency for the strengthening of good governance and administration. 

Promotes Accountability: The RTI act is very useful in promoting awareness that strengthens the 

accountability of government. Accountability is a key element of the strengthening of administration. 

RTI has been the weapon of the public and it set's India’s accountability view in a ground-up manner. 

Without Accountability, the cause of any non-fulfilment cannot be resolved. The administration, 

however, the other administrative authorities can also be responsible to the public. 5  Therefore, 

accountability perpetually led to the effectiveness and understanding of responsibility among 

administrative authorities.6 

Promotes Accessibility: Before the enactment of RTI, only parliament members hold the right to ask 

for any information from the government.7 Yet, after the enactment, the RTI act was given the status 

of a fundamental right and it is obvious from the way that how critical it is for the correct working of 

the legislature. This Act makes it conceivable to proficiently get to information from regulatory 

authorities, archives, reports, administrations, and plans on different sectors of the community.8  

Promotes People Participation: Earlier the general public had the will power but did not have the access 

to take part in so called affairs of the government. The RTI Act encouraged the people's participation 

in the process of governance of the administration and reduces the imbalance in a power relationship 

acting as a check on the process, and allows to make democracy work for everyone.9 Without people’s 

participation, the Right to Information will remain a non-starter, and the people can never get the 

access to the information and thus RTI without people’s participation, the Right to Information will 

remain as a non-starter, and  thus RTI act as quiet the way for lively participation of the general public 

strengthening the administration.10 

 

RTI AS AN EFFECTIVE TOOL FOR TACKLING CORRUPTION 

Corruption is an abuse that is feeding the imperativeness of the administrative system in India resulting 

in various social, political, and economic degenerations. It is a fact that corruption is wrong that is 

done under the veil protection of administration and governance. But this Act somehow acts as a tool 

to break-down the walls of secrecy that shield corrupt officials. The practice of secrecy, encourages 

government officials to entertain in corrupt practices. By promoting “transparency and accountability” 

the RTI Act restraints such abuses.11 In the event that we need transparency in administration, there is 

a need to eliminating corruption by letting the dividers of secrecy down. In a democracy-based nation, 

each individual has the privilege to the right to freedom of speech and expression. This privilege 

incorporates the privilege of holding a general assessment and to look for, get, and give information 

 
4 S. K. BORAH, Right to Information Act: A Key to Good Governance, 2 International Journal of Humanities and Social 

Science 11 (2013). 
5 Ibid, N4, p.18. 
6 N. Hazra, RTI- A Right to Good Governance, Yojana Journal 56 (2013). 
7 Gazala Parveen, Can RTI eradicate corruption?, IPLEADERS (October 22, 2019) https://blog.ipleaders.in/rti-

corruption/ [Last accessed on: October 17, 2020]. 
8 Ibid, N3, p.26. 
9 Ibid, N4, p.12. 
10 Ibid, N3, p.24. 
11 Ibid, N3, p.25. 
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thoughts from the public organizations. They reserve the option to know concerning what the 

organization and its specialists are doing and for what reason are they doing. Through this, we would 

now be able to uncover defilement and furthermore expose those duties and work that are not being 

trailed by the concerned authorities.12 The RTI has been recognized as a component of the anti-

corruption, particularly in India. Through this, we can likewise look for answers to our questions. We 

can request information about plans and schemes, investigate documents and survey them for any 

misappropriations. The legislature contributes a tremendous measure of funds for advancement work. 

Information with respect to tenders, arrangements, installments, and assessments of designing work, 

and so forth can be worried about the assistance of the Right to Information Act. Thus, it has given a 

better understanding of the decision-making process and the working of the administration and led to 

a decrease in corruption in the country.13 So RTI is a vital weapon, and an effective tool in the hands 

of the general public to tackle corruption. 

 

NEXUS BETWEEN RTI AND GOOD GOVERNANCE 

A very appropriate and undeniable nexus may be derived between the right to information and good 

and responsible governance. In the 1992 report by the World Bank (titled: Governance and 

development), it was stated that good governance has eight major features and those are participatory, 

consensus-oriented, accountable, transparent, responsive, effective and efficient, equitable and 

inclusive and it must be following the rule of law. 14 

Transparency: There are various rights provided under the Right to Information Act, 2005. These rights 

facilitate greater transparency by the public authorities. Under section 2(j) of the Act, every citizen has 

the right to access and review the works, reports and records; take notes or extracts or the affirmed 

duplicates of the archives or records; take confirmed examples of the materials, acquire information in 

any structure, for example, tapes, video tapes or some other electronic mode or through printouts and 

so on, where such information is put away in a computer or some other device. 

All public authorities are obligated to maintain all records of their functioning under section 4(1)(a) 

and section 4(1)(b) of the Act and penalties can be imposed under section 20(1) if they fail to provide 

such information or hinder such information from being accessed. Moreover, every authority must 

provide reasons behind the exercise of their administrative or quasi-judicial decisions to the persons 

or individuals who were affected by such decisions.   

The people seeking any of the records or documents under an RTI are not bound to provide reasons 

for seeking such information to any of the authorities (section 6(2)). This helps in empowering the 

people and increases transparency.  

Consensus Oriented: The Right to Information Act, 2005 makes in mandatory for all public authorities 

to maintain all of their records and keep those records computerised so that their access could be 

facilitated efficiently (Section 4(1)(a)). This is done is a manner where every authority is obliged to 

make this information accessible.  

Accountability: One of the most important features of a democracy is that the administration is 

answerable to the general public. The Right to Information Act, 2005 aims to facilitate greater 

 
12 Aparajita Bhargava, RTI –A Tool To Fight Against Corruption, International Journal of Legal Developments and 

Allied Issues, (2018). 
13 Nirmala, Right to Information and NGO’s- A Study, 1 Issue-12 Indian journal of Social science & interdisciplinary 

Research. 
14 Good Governance, DRISHTI IAS (February 24, 2020) https://www.drishtiias.com/to-the-points/paper4/good-

governance-2 [Last accessed on: October 20, 2020]. 
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accountability. The act, under section 4(1)(c) mandates the authorities to publish all the relevant facts 

that are taken into consideration while formulating policies that affect the general public. The act also 

dictates under section 4(1)(d) that the administrative authorities must provide reasons behind their 

administrative and quasi-judicial decisions to the affected persons. The act helps in curbing corruption, 

as it requires the authorities to publish details about the remuneration received by the employees and 

the system of compensation provided to them.  

Rule of Law: The rule of law principle states that the law is above everyone15. The law must be 

enforced uniformly and impartially against all individuals. The rule of law principle protects the people 

against the arbitrary actions of the government. The Act under section 4(1)(d) requires the 

administrative authorities to provide reasons behind the administrative and quasi-judicial decisions to 

the affected people. This helps in determining whether the actions are arbitrary in nature and thus, can 

be challenged in a court of law having appropriate jurisdiction. 

 

RIGHT TO INFORMATION AND OBLIGATION OF THE PUBLIC AUTHORITIES 

Section 2 of the RTI Act sets the obligations on the public authorities to act according to the terms and 

conditions of the act. The RTI Act, under this section obligates the public authorities to keep a record 

properly catalogued and listed in a way and structure as facilitated by the RTI Act. Moreover, after the 

incorporation of the act, the public authorities were made to publish their duties and functions, their 

employees’ obligations and various other information of the organization including its procedure for 

decision making processes, information of the PIOs, budget allocation and other such important 

information as prescribed by the act within one-hundred and twenty days of incorporation.  

The Public Authorities shall take actions in compliance with the pre-requisites of the Section 4(1) of 

the RTI Act to publish as many information as possible in the public domain through various means 

including the web in order to minimize the public’s need to utilize the RTI act to obtain information. 

All the information that has to be released by the authorities shall be in such a structure and way that 

can be effectively and adequately available to the general public. 

Furthermore, to make available the documents to the public certain conditions shall be taken care of 

by the authorities to make the communication smooth and understandable. Various factors shall be 

taken into consideration while publishing any such information such as that the publication shall be 

made in the local language and in the most effective mode that is prevalent in such area and such 

information should be made accessible as easily as possible. The information shall be provided by the 

PIO of such authority without any charges or at a minimal cost or the print cost whichever is prescribed. 

 

CHALLENGES AND LIMITATIONS 

There are various challenges and limitations in the scope and working of the RTI Act to ensure 

openness and good governance. These challenges and limitations need to be addressed and the 

shortcomings have to overcome in order to create a cleaner system. 

The challenges in front of the RTI Act and filing process include:  

• Need to open an account: In order to file an RTI online, an account needs to be created. The 

primary issue that is faced while creating an account is that the password generating process 

 
15Naomi Choi, Rule of Law, BRITANNICA (25 April, 2017) https://www.britannica.com/topic/rule-of-law [Last 

accessed on: October 19, 2020]. 
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can be quite tedious, as you cannot keep a password of your choice and a stronger password is 

generated on the website, which can be difficult to remember. 

• Can be misused: As no reason needs to be provided for filing an RTI, it can and is often misused 

by many petitioners. Moreover, it is often misused to divert the attention of public servants, 

which may affect their work. 16 

• Low public awareness: A huge amount of the population has no idea about the existence of the 

right to information. This is especially observed in people belonging to the rural areas and 

people belonging to the minority communities. Moreover, even a large portion of the 

population, who are aware of this, do not know how to access the information required by them.  

• Favouritism: It has usually been observed that retired bureaucrats who might favour and show 

favouritism to other fellow bureaucrats hold the highest posts, that is, information 

commissioners at the state level and the central level.  

• Enforceability: The information officers are provided with powers to direct public authorities 

to take measures to comply with the act. However, the officers are not provided with any 

powers to take appropriate action against the authorities that fail to comply with such 

directions.  

• Uniformity Issues: As different states have different ways of implementing the directions under 

the Act, the awareness level is different for different states.  

The limitations of the RTI Act are: 

• According to section 24(1) of the Act, the Intelligence and Security organisation that are 

specified under the Second Schedule are exempted from the act. 

• One cannot seek information that might affect the sovereignty and security of the country. 

• Information regarding cabinet papers cannot be revealed. 

• If any court has barred the disclosure of any information, such information cannot be provided 

as it might constitute an offence of contempt of court.  

• If seeking such information may compromise an investigation, such information shall not be 

provided. 

• If the information is regarding a particular individual and not of public interest, such 

information shall not be provided. 

• If such information might compromise the safety of an individual, it shall not be provided under 

the act.  

• According to Rule 16 of the Act, any proceedings pending before the CIC will abate upon the 

death of the applicant. This rule may be misused if the information might reveal the corrupt 

practices of a particular individual or group and hence, applicants might get killed to stop such 

proceedings.17  

 

CONCLUSION 

Transparency is essentially the norm of today’s world. People need to be informed at all times about 

the working, functioning and major decisions of the government. Transparency enables stronger 

administration, better functioning. More than anything, information makes the people aware. There is 

no doubt that the RTI Act is one of the pivotal legislations that has empowered people with the right 

 
16 Challenges Related to RTI Act, DRISHTI IAS (June 8, 2020) https://www.drishtiias.com/daily-updates/daily-news-

editorials/challenges-related-to-rti-act [Last accessed on: October 15, 2020]. 
17Abhishek Kumar Mishra, A Critical Estimate of Right to Information Act 2005, SHODHGANGA (February 8, 2017) 

https://shodhganga.inflibnet.ac.in/bitstream/10603/147275/11/11_%20chapter-7.pdf [Last accessed on: October 22, 

2020]. 
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to know and many people have benefitted from it. The RTI Act has played the most important role in 

bringing about transparency and accountability to the administration. The awareness among people 

due to the RTI Act has allowed them actively participate in the decision-making process. But we cannot 

ignore the various shortcomings that are present with the RTI act. These short comings need to 

addressed in order to maintain a cleaner and smoother relation between the public and the 

administration. There is a lot that is needed to be done to ensure growth and development of the RTI 

Act and to make the administration more accountable.  

The RTI Act provides a strong support to the democracy and it will continue to act as a very important 

and strong tool to tackle social problems. 
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WITCH HUNTING: THE MASQUERADING CRIME IN ASSAM 

- Ananya Baishya* 

 

ABSTRACT 

Witchcraft and witch hunting is a practice of ancient times which have managed to sustain its 

presence through the minds of traditionally regressive people. Years of struggle, killings and loss of 

family and friends branded as witches, and many penalties later, this wrongdoing has somehow still 

managed to maintain its grip on people. 

This article aims to understand and explore the very concept of witch hunting and its deep-rooted 

manifestation in the rural areas of India, specifically Assam. An attempt has been made with an 

effort to identify the causes of this practise and transpire certain suggestions that will convince the 

readers of the practices’ diabolism. This paper is mostly based on certain secondary data and is 

analytic in nature. A number of laws had been carved in the past and numerous NGOs and 

Government Organizations have been working incessantly towards discontinuing the practice of 

witch hunting, however, to vain. The ‘Assam Witch Hunting (Prohibition, Prevention and Protection) 

Act, 2015 (Act no. 21 of 2018)’ is a glimmer of hope to completely end this practice. Even though the 

practice of witch hunting has been strictly made non-bailable and cognizable, the practice still 

continues among a few tribes in the backward settlements of Assam in India. 

Keywords: Witch, Witch Hunting, Harassment, Black Magic, Superstition, Assam Witch Hunting 

(Prohibition, Prevention and Protection) Act, 2015 (Act no. 21 of 2018). 

 

INTRODUCTION 

Women have come a long way in securing a position in the society. Gender equality and especially 

rights and equality of women has always been the epitome of debate, not only in India but throughout 

the world.  

There have been countless crimes against women, be it physical crimes in the form of sexual crimes, 

domestic violence, abduction, acid throwing, etc. and crimes effecting her mental health such as 

perpetuation of gender stereotypes, harassment at workplace, patriarchy, trauma-centred-feminism, 

access to equal opportunities, being career-oriented etc. One of such crimes which has increasingly 

taken character in India during the last few decades is the practice of witch-hunting. It is one of the 

most outrageously absurd and stereotypical manner of demeaning and humiliating a woman by 

labelling her as a ‘witch’, which in common parlance means “A woman thought to have magic powers, 

especially evil ones…” It is ordinarily believed to be the worship of Devil and evil powers that brings 

despair in someone’s life. These branded witches are subjected to a lot of torment due to their supposed 

‘ill-deeds’ and because of the same, they and their family members are faced with long term harm and 

damage.  

 
* Author is a graduate in B.A.LLB (Hons), Amity law school Noida in 2019 and a prospective student for LLM 

(Technology, Media & Telecommunication) at Queen Mary University of London for the batch 2021-22. Currently an 

enrolled and practicing advocate at the Delhi High Court. 
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Assam1, the lush north eastern fragment of India, mostly known for its world-famous tea and its rare 

golden fabric Muga Silk2, has somehow ironically managed to continue with a blend of modernity and 

the barbaric practice of witch hunting. Initially, only the person termed as witches were attacked; but 

with time, even their family members are being attacked and abused. Witch hunting is a gross violation 

of a person’s human rights and even though the new legislations made have tried its best to curb it, the 

practice continues.  

 

ORIGIN OF THE WORD WITCH 

The English term ‘witch’ originated from “wicca” and “wicce”3, originally, referring to both men and 

women respectively4. But by the 16th Century, the term “wicce” had moulded to “witch”, referring to 

women practising magic spells and calling upon spirits to help or bring about a transformation. The 

origin of the word “wicce” is not entirely known, but many interpret it to mean ‘the wise one’, 

associating such persons with fortune telling and teaching based on foreknowledge. However, with 

flux of time, the word began to be associated to women who were believed to do Devil’s work, 

overlooking that they were simply natural healers whose choice of profession was misunderstood. 

 

INDIA AND ITS HISTORY WITH DAYANS: WHY ARE WOMEN BEING ACCUSED? 

In India, witches are called ‘Dayan’5, a term derived from the Sanskrit word ‘Dakini’, referring to a 

female supernatural entity from the Paatal or the netherworld. The first such records of Dayans in India 

can be seen in the fifteenth century when women, labelled as Dayans were executed for stealing and 

sacrificing infants. All these records of women termed as Dayans were infertile women rejected and 

avoided by the society. 

Why The ‘Which Hunting’? 

 
1 North-eastern state of India situated along the Brahmaputra Valley and Barak Valley, and the South-eastern Himalayas, 

covering an area of 78,438 sq. km., is bounded by international boundaries of Bhutan and Bangladesh.  
2 This is a wild silk and a Geographical Indicator (GI) to the state of Assam. This silk during earlier times was used 

exclusively by the Royalty. It is one of the rarest silks of the world. It is famous for its durability and resilience. It is a 

natural silk obtained from semi-domestication silkworm - Antheraea Assamensis. These silkworms feed on Som (Machilus 

Bombycina) and Soalu (Litsaea Polyantha) plants and thus produce the cocoon from which the silk is extracted and is 

exported worldwide. The silk thus produced, has a natural yellowish-golden tint with a glossy texture. The gloss of the 

fabric increases with use and can be used over generations. It is said that this silk outlives the wearer.  
3 Old English wicce "female magician, sorceress," in later use especially "a woman supposed to have dealings with the 

devil or evil spirits and to be able by their cooperation to perform supernatural acts," fem. of Old English wicca "sorcerer, 

wizard, man who practices witchcraft or magic," from verb wiccan "to practice witchcraft" (compare Low 

German wikken, wicken "to use witchcraft," wikker, wicker "soothsayer"). 
4 See Michael R. Dilts, Power in the Name: The Origin and Meaning of the Word Witch;  One widely held etymology of 

the term ‘witch’ maintains that it is related to the English words ‘wit’, ‘wise’, ‘wisdom’. In ancient times, these women and 

men were referred to as ‘wicce’ (masculine) and ‘wicca’ (feminine) (spellings with ‘-cch’, ‘-chch-’ also occur). After the 

vowels ‘I’, ‘e’, ‘æ’, the alphabet ‘c’ was pronounced as a soft ‘ch’ sound which happens to be pronounced as ‘tch’ in 

Modern English orthography. Subsequently, the term ‘wicca’ embodied a series of sounds similar to ‘witchah’ or ‘wikah’. 

An alternative theory claims that the word ‘witch’ derives its roots from the meanings ‘holy’ or ‘sacred’ and thus reflects 

the witch’s ancient and religious roles. Further, the Modern German word for Christmas is Weihnacht, which literally 

translates to “holy night” and is behind a set of Germanic words which indicate a supernatural practice related to deviation 

and/or trickery. 

<https://www.academia.edu/12416396/Power_in_the_Name_The_Origin_and_Meaning_of_the_Word_Witch_ > 
5 Also written as ‘Daayan’, ‘Ḍāin’ or ‘Ḍāini’. 
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Since the earliest times, people in India have believed in the power of traditional healing and using 

various natural remedies to cure diseases. This traditional knowledge of healing was passed on from 

generation to generation through families and eventually to the small villages they lived in. It was 

mostly practised by women of the households. Moreover, considering a country like India, blind belief 

and beliefs in mental ailments and its close relation to supernatural aetiology is dominant among major 

chunks of people. These unreasonable beliefs centre around witchcraft, spirit possession, black magic 

and many more.6 These healers belong to heterogeneous groups and religions. They are popularly 

accepted by local nomenclatures such as – Ojha, Tantric, Dayan, Daini etc. They are believed to use 

different healing techniques such as chanting spells, poking the patients with pins (also known as the 

acupuncture treatment), giving tabiz (amulets) and rings to wear or giving handmade medicines and 

oils, believed to reduce the sickness among others.7,8 These home-made remedies and treatments did 

succeed mostly due to the natural and benign ingredients used to cure the ailments. However, with the 

passage of time, these women had been started to be thought of as negative omens and were blamed 

for anything wrong that happened in their community. The same magic spells that were once 

considered to save lives are now seen as evil. They were held liable for everything – death, drought, 

sickness, meagre harvest, miscarriages, death of infants were few of the reasons where women were 

accused of sorcery and branded as witches. It gave the people a sense of power and ability to blame 

women for situations in which they had no control.  

In the matter of Ashok Laxman Sohoni and Anr. vs. State Of Maharashtra9 ,  the Hon’ble Supreme 

Court rejected the Defendant’s argument that his conviction of death should be set aside on the ground 

of his belief that the victim was a witch and was practicing sorcery. In many States of India, despite 

prevalence of their respective State Acts to prevent the practice of witch-hunting, several cases are still 

reported before the courts. One such instance can be seen in the matter of Madhu Munda & Ors. vs. 

State of Bihar10. The victim herein was attached and labelled as witch. The perpetrators herein got 

away without much punishment due to unwillingness of witnesses to testify against them.  

In the matter Tula Devi & Ors. vs. State of Jharkhand and Anr.11, the Defendants were convicted for 

assaulting the woman (victim) for being a ‘witch’ and her husband for trying to protect her from the 

malefactors. However, they were convicted under the IPC and the CrPC and not under the Prevention 

of Witch (Daain) Practice Act, 2001. 

Gradually, women who were alone and owned lands and harvests were targeted and accused of being 

a witch and they were harassed, beaten up and their properties forcefully taken away. Some of these 

local quacks12 label women as witches to explain circumstances and events that they themselves do 

 
6 See Dein S. ABC of mental health. MENTAL HEALTH IN A MULTI-ETHNIC SOCIETY. BMJ 1997; 315:473-6. “A 

prevalent belief among immigrants from rural (and sometimes urban) communities of Africa and Asia is that it is possible 

to influence the health or wellbeing of another person by action at a distance. Culturally sanctioned ways of dealing with 

this often involve resorting to traditional healers or the use of counter-magic. Among Afro-Caribbean people in Britain a 

belief in ‘Obeah’ is common, and various counter-measures are employed.  

A doctor presented with someone claiming to have been bewitched may misdiagnose a paranoid disorder and treat the 

patient with antipsychotic drugs. Involving a traditional healer would be more appropriate, and, in the absence of a suitable 

healer, a Christian priest might be acceptable since many believers in witchcraft also adhere to Christianity” Also See 

<https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2127313/pdf/9284670.pdf > 
7 Bhatia JC, Vir D, Timmappaya A, Chuttani CS. Traditional healers and modern medicine. Soc Sci Med 1975; 9:15-21. 
8 Neumann AK, Bhatia JC, Andrews S, Murphy AK. Role of the indigenous medicine practitioner in two areas of India. 

Report of a study. Soc Sci Med 1971; 5:137-49. 
9 AIR 1977 SC 1319 
10 2003(3) JCR 156 Jhr : 2004 CriLJ 549, Jharkhand H.C. (Nov. 4, 2003). 
11 2006(3) JCR 222 Jhr. 
12 See Quack: Noun - A person who dishonestly claims to have special knowledge and skill in some field, typically 

medicine. 
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not understand and cannot explain. Consequently, began the practice of branding women as witches; 

hunting and attacking them and sometimes killing them for no reason. 

 

WITCH HUNTING IN ASSAM:  A MATTER OF CONCERN? 

Witch hunting in Assam is not of modern origin and can be traced back to primeval times. In the state 

of Assam, witch hunting was most prevalent when women were termed as witches or ‘Daini’ in the 

local dialect of Assam by the villagers, her relatives under the blatant assertions of the ‘Bej’ or ‘Oja’ 

(also known as witch doctors13). These victims at present who are termed as Daini have to face various 

tortures such as beaten, burnt and lynched and paraded naked and sometimes even forced to eat human 

excreta and even raped by villagers in the name of punishing them.14  

Mayong in the Morigaon District of Assam used to be known as the ‘Indian Capital of Black Magic’ 

and people from across countries and states had come to learn the dark art of spells and practices. 

Unfortunately, witchcraft is not limited to Mayong in Assam but among various other tribes and 

communities in the Brahmaputra Valley15 and Barak Valley. 

The practice of witch hunting is not equally widespread in the state. It is most prevalent among tribal 

communities like Bodo, Rabha, Mising, Karbi, Hajong and the Adivasis. Due to lack of development 

in the areas where these tribes reside, they are mostly illiterate and economically backward and 

continue to believe in ancient myths and supernatural powers of witches. They refuse to discard the 

irrational beliefs and thus they exist in the paradoxical situation of coalescing modernity with such 

barbaric practices.  

In July 2015, 63-year-old Poorni Orang from the Sonitpur District of Assam was paraded naked, beaten 

up and beheaded by a mob of close to 100 people involving her own neighbourhood and distant 

relatives. This ghastly news had made international headlines16. The villagers of Sonitpur had branded 

Orang as a ‘Daini’ after the village ‘Deodhani’ (self-proclaimed goddess) had claimed that Orang 

practised black magic, thereby causing deaths and bringing misfortune to the village. The subsequent 

 
Quacks are people who pretend professionally or publically to have certain skill, knowledge and credentials that they do 

not actually possess. The concept and belief on quacks is widespread in villages of India (In this article Quacks in the 

villages of Assam). 
13 A person who is believed to have special magical powers that can be used to heal people – Oxford Learner’s Dictionary. 

The Rabha Community of Assam is one of the most dominant Schedule Tribes of the State. The people of the community 

believe in the existence of many deities and spirits (both malevolent and benevolent). Some of the most widely believed 

malevolent spirits, still believed to bring ill-luck and misfortune by the people of the community are the Daini or tikkar 

bai. It is believed that man and women transform to witches by virtue of their magical powers. The Daini is not a ghost but 

a human who possess extraordinary supernatural powers. A Daini is the term used by Rabha Community to refer to witches.  

The Community also believe in the existence of Beera or Bira, which is a spirit of a person who has had an untimely death 

by committing suicide. These Beeras are believed to be tamed and domesticated and can assume different forms. It is also 

believed that people who domesticate Beeras are dangerous and can inflict any harm upon others. A person believed to 

have harmed by a Beera faces all sorts of atrocities and cannot live peacefully. 
14 Kangkan Acharyya, Witch-hunting in Assam: A stringent law is the need of the hour to curb the practice, FIRSTPOST

 <https://www.firstpost.com/india/witch-hunting-in-assam-a-stringent-law-is-the-need-of-the-hour-to-curb-the-

practice-3398704.html > 
15Mayong is a village in the Morigaon District of Assam. It lies on the banks of the river Brahmaputra and is about 40 kms-

50 kms from the City of Guwahati in Assam. Legends of the land believe that the name ‘Mayong’ was derived from the 

Sanskrit word ‘Maya’ meaning ‘illusion’. Even though the practice is not very prevalent among the new generation, the 

elders of the village still believe in such superstition and claim to have practised or seen such acts of witchcraft. Also See 

Sujata Das, Witch Hunting in Assam – Capital of Black Magic to National Shame. 
16BBC News - India arrests 16 for beheading woman for 'witchcraft'; 22 July 2015 <https://www.bbc.com/news/world-

asia-india-33605244 > 
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month itself, the Assam Witch Hunting (Prohibition, Prevention & Protection) Bill, 2015 was tabled 

in the state Assembly. This was a landmark Bill for the State of Assam and was designed to punish the 

people involved in any form in the practice of witch hunting. Some of the key features of the 2015 Bill 

were17 – 

1. It aimed at eliminating such superstition and affirmed these offences under the Act as non-bail 

able, non-compoundable and cognizable. 

2. It prohibited any person from calling, identifying, or defaming any other person as witch 

through signs, words, conduct or indication. 

3. The Act, in consonance to Section 302 of the Indian Penal Code, 1860, (IPC), shall impose 7 

years of jail and a fine of Rs. 5 lakhs if anybody is found guilty. 

4. It also proposed a sentence of 3 years of imprisonment if anybody blames a person for any 

natural disasters, deaths, floods, illness, or droughts.  

5. The Bill had also proposed setting up of special courts in consultation with the High Court for 

trial of such offences.  

Subsequently, the bill received the Hon’ble President of India, President Ram Nath Kovind’s assent in 

2018 and was made the Act – ‘Assam Witch Hunting (Prohibition, Prevention and Protection) Act, 

2015 (Act no. 21 of 2018).’ 18 

It is dismaying that Assam leads as one of the states in the country in the “State-wise rate (per Lakh 

Women) of Incidence of Various Crimes Committed against Women during 2018”, as published by the 

Ministry of Statistics and Program Implementation, Government of India, for the year 2019. It holds 

that 7.33% of crimes among all other crimes throughout India committed against women in Assam, 

being just after Uttar Pradesh (15.71%), Maharashtra (9.38%), West Bengal (8.03%), Madhya Pradesh 

(7.65%) and Rajasthan (7.37%).19 Similarly, a close scrutiny of the National Crime Records Bureau 

(NCBR) show a sharp ascent in the number of crimes against women such as rape, assaulting the 

modesty of women, indecent representation etc. in Assam from 2001 to 2012.20 What is more 

surprising is that the delinquency of witch hunting layers conveniently behind these crimes. Further, 

another report of the NCBR conducting studies between 2008 – 2012 shows that 768 women in India 

were murdered after being labelled as ‘witches’. 21  

The Gauhati High Court in the matter of Bhimpuri and Ors. vs. State of Assam22 held that in the North 

Eastern states, several women, especially elder women are labelled as witches and thereafter subjected 

to severe abuse to get rid of the evil spirits in them. The Hon’ble Bench further quoted: 

“Witch hunting as a phenomenon is not only confined to the State of Assam; it has affected large 

parts of the country. It is rooted in flawed quasi-religious beliefs, antiquated socio-cultural 

traditions blended with extreme superstitions practices.” 

 
17 GK Today, Assam Passes the Assam Witch Hunting (Prohibition, Prevention and Protection) Bill, 2015, GKTODAY; 

<https://currentaffairs.gktoday.in/assam-passes-witch-hunting-prohibition-prevention-protection-bill-2015-

08201525758.html > 
18 Find the Assam Witch Hunting (Prohibition, Prevention and Protection) Act, 2015 (Act no. 21 of 2018) here- 

<https://legislative.assam.gov.in/sites/default/files/swf_utility_folder/departments/legislative_medhassu_in_oid_3/menu/

document/The%20Assam%20Witch%20Hunting%20%28Prohibition%2C%20Prevention%20and%20Protection%29Act

%2C%202015%28%20Act%20no.%2021%20of%202018%29.pdf > 
19 21st Issue of the Social Statistical Division, National Statistical Office, Ministry of Statistics and Program 

Implementation, Government of India. 
20 Data as published and circulated by the National Crime Records Bureau <https://ncrb.gov.in/en/crime-in-india-table-

contents?page=25 >  
21 National Crime Records Bureau,2011 < http://ncrb.nic.in/ > 
22 2017 SCC OnLine Gau 813 :(2018) 3 Gau LR 210: (2017) 180 AIC 680 
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Further stating that: 

“Branding of a man or a woman as a witch and then resorting to witch hunting is the most 

dehumanizing act and is one of the worst forms of human rights violations. It can have no place in 

a civilized society.” 

 

THE IMPETUS OF WITCH HUNTING IN ASSAM 

A study conducted by the Partners for Law in Development (PLD), Assam Mahila Samata Society 

(AMSS), and North East Network (NEN) show that women are the major targets, although in a few 

instances, men have been targeted too. There are no set criterion to determine as to what can induce 

the circumstances of witch hunting. The instigators of such instances are mostly persons who are close 

to the victim and abet such acts out of jealousy, tensions between them, conflict, to seize property 

unlawfully etc. – 

A. Superstitious Dogmas  

The people’s fascination towards black magic since ancient times has influenced others to 

believe in it too. Since ancient times, if more than one misdeed took place in a village, it was 

believed to be the consequence of witch craft and the explanation to it could be found only with 

the local quack or the ‘Oja’, ‘Bej’ or ‘Deodhani’.23 All the witches are treated as supernatural 

human beings and are avoided or ill-treated. 

 

B. Lack of Education 

Illiteracy of people in the State make them believe and accept the folklores of the past 

discussing witches and magic spells. It has also immensely affected the convictions of people 

as they are unaware of the truth and still depend on witches and quacks to find a solution to 

their problems, whether physical or mental. Moreover, mental illness has still not been accepted 

as widely as physical illness among such people lacking education and knowledge.  

 

C. Illness, Death & Tragedies 

Due to the State’s tropical climate with high humidity and prolonged monsoons, the zone is 

affected by severe floods almost every year, thereby causing ailments such as malaria, jaundice, 

typhoid, dengue etc. In addition to such natural disasters, illness or death of a person or their 

cattle, birth of stillborn, death of a child in the village and sometimes the victim’s own child, 

supplements the blaming a woman for witchcraft. People of the villages are inclined towards 

visiting the local quacks rather than seeking professional advice of qualified doctors. These 

quacks in turn, having no explanation to the illness caused, brand someone for whom he has a 

grudge and blame the victim for causing such disaster in someone’s life. 24  

Occurrences of witch hunting is the maximum during monsoons as it is during these times that 

there is a lot of spread of diseases like malaria, diarrhoea, typhoid and these tribal people 

believe that members of their own tribe practice superstitious black magic to cause such 

illnesses. 

 

D. Jealousy, Animosity and Conflict 

 
23 Ibid 6. 
24 As reported by Kangkan Acharrya, (23April, 2017) Witch Hunting in Assam: A stringent law is the need of the hour to 

curb the practice; < https://www.firstpost.com/india/witch-hunting-in-assam-a-stringent-law-is-the-need-of-the-hour-to-

curb-the-practice-3398704.html > 
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Prior animosity, jealousy and conflict among people in an area may trigger the branding of 

women as witches. Often repeated bad dreams, death on account of undiagnosed illness 

supplements the opportunity to tackle personal grudges with the victim through socially 

unsanctioned means. Customarily, it is difficult to hold a person liable to satisfy their personal 

grudges but in the practice of witch hunting, if one can prove a person to be a witch, the entire 

society (usually a village) agrees to it and aims at torturing and killing the person.  

 

E. Economic Reasons & Denial of Intimacy 

In Assam, labelling a woman as a witch has taken the form of a tool to assert dominance over 

another’s property to attain power and to satisfy one’s rivalries with the victim. Land disputes 

between parties, laying illegitimate claims over another’s property, jealousy over economic 

prosperity of the victim are few of the other reasons of targeting women as witches. A crime is 

thereby committed by preferences or choices that the offender makes among the accessible 

options by weighing his benefit.25 There have been episodes of brutal witch hunting under 

which widows have been asked for sexual favours by men and on denial, they have been 

branded as witches, raped, properties and land taken and at times even killed. Besides, witch 

hunting is also done to conveniently castigate a woman for executing the man’s nefarious 

desires and out of “romantic jealousy”. The jilted lover tries to settle his personal slur and 

tragedy by accusing the woman of practicing black magic and witchcraft. 

 

F. Inauspicious Single Women 

In a patriarchal society such as India, a widowed woman is looked down upon and considered 

inauspicious. This prejudiced conviction towards women also forms a base for such witch 

hunting practices. They become easy and suitable targets in absence of a guardian or a husband. 

As explained in the ‘Routine Activity Theory’26, there are three prerequisites of any crime – 

suitable target (the widowed or single woman in this case), absence of capable guardian 

(absence of a husband) and a suitable target (the victimized woman). Since all the prerequisites 

fall into place, these women are easily branded as witches.  

 

The Consequential After Effects 

Above mentioned are only a few of the many factors that can lead to a woman being labelled and 

accepted as a witch even by her friends and relatives. These instances of witch-hunting in Assam might 

 
25 ‘RATIONAL CHOICE THEORY’ as given by CORNISH & CLARKE in their book ‘THE REASONING CRIMINAL’, 

1986 

Cornish & Clarke in their book ‘The Reasoning Criminal’ have emphasised on the existence of a “rational component” in 

every crime. They had not proposed a pure rational choice model but have however assumed that, 

“Offenders seek to benefit themselves by their criminal behaviour; that this involves the making of decisions and choices, 

however rudimentary on occasion these processes might be; and that these processes exhibit a measure of rationality, albeit 

constrained by limits of time and ability and the availability of relevant information…” 

Also See Paternoster, ‘Decisions To Participate In And Desist From Four Types Of Common Delinquency; Deterrence 

And Rational Choice Perspective, 23 LAW & SOC. REV. 7 (1989). Paternoster focused on six concepts in his 

“deterrence/rational choice model” –  

1) Affective ties; 2) Cost of material deprivation and investments made in conformity; 3) supportive social groups and 

opportunities; 4) informal social costs and informal sanctions; 5) perceptions of formal legal sanctions; and 6) moral beliefs 

about specific actions.  

The Rational Choice model according to Paternoster recognizes that there are “choice structuring” variables and the choices 

made do not include complete information or rational analytical method. 
26 Cohen & Felson, 1979. 
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appear to outsiders as mere backwardness and superstitious beliefs of the people in the society, but the 

actual impact on the victim and their families are far reaching scratches that disrupt their whole life. 

Verbal abuse and banning a woman from a village is only a trivial part of the whole situation. Due to  

branding of women as ‘witches’, they have to face separation from the families and children, forced 

displacement of the whole family, threat, exclusion and prohibition from using public resources, 

impact on education of children, humiliation, performance of rituals, and to the extent and extremity 

of raping and murdering the victim in public! 

 

EVOLUTION OF REGULATIONS BARRING WITCH HUNTING 

Before the Assam Witch Hunting (Prohibition, Prevention and Protection) Act, 2015 (Act no. 21 of 

2018) was passed in 2018 to end witch-hunting, there were no definite laws dealing with witch-

hunting. Hence, such instances of witch hunting in the state were dealt with under the provisions of 

the Indian Penal Code, 1860. The different sections invoked under the IPC during such circumstances 

were: 

i. Section 302 – Punishment for murder 

If any person is found committing murder of another under the superstitious beliefs of the other 

person being a witch, s/he shall be punished with death or imprisonment for life and shall also 

be liable to fine. 

ii. Section 307 - Attempt to Murder. 

Whoever does any act with such intention of murdering a person or abetting a murder, shall be 

punished with imprisonment which may extend to ten years and shall also be liable to fine. If 

any person is hurt by such act, the offender shall be liable for their act. 

iii. Section 323 - Punishment for Voluntarily Causing Hurt 

If any person, except in the case provided for by section 334 IPC 27, voluntarily causes hurt to 

another by tagging or labelling them as a witch, shall be punished with imprisonment for a term 

which may extend to one year, or with fine which may extend to one thousand rupees, or with 

both. 

 

iv. Section 354 - Assault or Criminal Force to Woman with Intent To Outrage Her Modesty 

Whoever assaults or uses criminal force against any woman by terming her as a witch and 

intends to outrage her modesty, shall be punished with imprisonment for a term which shall 

not be less than one year but which may extend to five years, and shall also be liable to fine. 

v. Section 376 – Punishment for Rape 

Whoever commits rape by labelling a woman as a witch shall be punished with rigorous 

imprisonment for a term which shall not be less than ten years, but which may extend to 

imprisonment for life, and shall also be liable to fine. If anyone, in the name of witchcraft, 

commits rape on a woman as a punishment under sixteen years of age shall be punished with 

rigorous imprisonment for a term not be less than twenty years, but which may extend to 

imprisonment for life, which shall mean imprisonment for the remainder of that person's natural 

life, and shall also be liable to fine. 

Apart from the Laws under the IPC, several NGOs and other bodies had been established to work 

towards the progression of women and avert such mayhems: 

 
27 Voluntarily causing hurt on provocation 
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i. NGOs had played a vital role in curbing such menaces of witch hunting in Assam. NGOs 

such as the All Bodo Students Union (ABSU) is an organization of tribal students who 

organised a number of camps to make the people aware and provide rehabilitation to 

women who were labelled as witches.28 

ii. An ordinary woman, Birubala Rabha, of the Thakurbhila village in a remote village of 

Assam’s Goalpara District, bordering the states of Assam and Meghalaya, had put up one 

of the toughest combats to end the practice of witch hunting in Assam. A local quack in 

their village had claimed that Birubala’s son (who was suffering from mental illness) 

would die in three days as he had been befallen with the veil shadow of a ‘witch’. 

Birubala’s son survived and she made up her mind to stop such practices. She herself 

was also branded as a witch and that made her strive even more to stop this evil practice, 

thereby creating ‘Mission Birubala’. 

iii. Assam State Commission for Women had also taken a number of steps to curb the 

barbarism of witch hunting. In addition to launching surveys, awareness drives and 

sensitization programmes, it had also organized projects such as ‘Targeted Intervention 

and Prevention of Witch Hunting in Affected Areas of Assam’ with the specific and 

undeterred aim to prevent the practice of Witch Hunting.29 

iv. The Assam Mahila Samata Society (AMSS) is an autonomous society registered in 1996 

under Society Registration Act, 1860. It is an organization which has been actively 

working towards stopping this practice of witch hunting. They have progressively 

worked towards the identification of such women labelled as witches, their rehabilitation, 

and also awarding punishments to those propagating this practice.30 

Assam Witch Hunting (Prohibition, Prevention and Protection) Act, 2015 (Act no. 21 of 2018) 

After decades of struggles and efforts of law and autonomous bodies and organizations, the state had 

finally been successful in getting its first regulation of witch hunting – Assam Witch Hunting 

(Prohibition, Prevention and Protection) Bill, 2015 being converted to an Act in 2018. This Act had 

received the assent of President Ram Nath Kovind on June 13, 2018, making any offence under the 

Act non-bailable, cognizable and non-compoundable. The Act is further imposed along with Section 

302 of the IPC if someone is killed after being labelled as a witch.   

The Act further states the various measures that the administration and the police should initiate, along 

with NGOs and civil societies to educate the people and put an end to the practice of witch hunting. 

The fine realised as punishment for such offence shall be paid as compensation to the victim or his/her 

next of kin. 

 

RECOMMENDATIONS TO RESTRAINT THE MALPRACTICE 

❖ Develop an atmosphere (particularly in rural areas) among the people where they understand the 

importance of education. Along with providing education, it is all essential to ensure that they get 

access to medical facilities and are educated on the fact that diseases can only be cured through 

proper medical advice of professional doctors and medical practitioners.   

 
28 Samudra Gupta Kashyap, the Indian Express; Assam witch-hunt: 4 women killed in 3 days 

<http://archive.indianexpress.com/news/assam-witchhunt-4-women-killed-in-3-days/778037/ > 
29 Assam State Commission for Women launches drive against witch hunting; The Times of India, 20 Oct, 2013, 00.34 

IST < https://timesofindia.indiatimes.com/city/guwahati/Assam-State-Commission-for-Women-launches-drive-against-

witch-hunting/articleshow/24403415.cms > 
30 < http://www.indiangoslist.com/ngo-address/assam-mahila-samata-society-in-guwahati-assam_AS-2014-0073669 > 
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❖ Awareness camps and social programmes to help remove such social stigmas of witchcraft and to 

develop an atmosphere where any person (men or women) who are being victimised can approach 

organizations and community helpline numbers. The various NGOs and social organizations must 

make their helpline numbers known to the people through campaigns and other means. 

❖ The Police should be aware and sensitive to such issues so that action can be taken without any 

delay towards the safety of the victim. For the same, the police should be aware of the Government 

guidelines and the Act.31 

❖ The media should play a constructive role and incorporate elements that create fear in the minds 

of such wrongdoers in victimizing innocent men and women.  

❖ Support the NGOs and various other bodies and organizations involved in prohibition of the 

practice of witch hunting. 

❖ Ensuring proper coordination among the various elements working towards curbing the scandalous 

crime of witch-hunting. 

❖ Children should be taught from a very tender age about the illicit and unlawfulness of the act of 

witch hunting. This can be done by including a  on Witch Hunting and its harm and ill-effects on 

the society.  

 

CONCLUSION 

“It is in your hand to create a better world for all those who live in it”32 

Witch hunting is a superstitious belief that has been inflicting and destroying the lives of many families 

since decades. The genesis of these beliefs are the tantra-mantra33 that have survived over ages and 

have become customary, and has been believed to cure people in India. With constant efforts of the 

Government of Assam and different organizations and NGOs, the state has taken its first step towards 

having an Act34 against such brutal and illogical practices. However, the people in many villages and 

rural areas still need to be elucidated of such wrongful and illegal acts and their impacts on the victims 

and consequences of the instigators. 

Preventing such acts of injustice and brutality is not only the responsibility of the Government but also 

of the people. One must equally be aware and propagate this at one’s own personal level such as 

educating the domestic help about the mendacity of black magic and frauds and shams of the ‘Oja’ or 

‘Bej’ or ‘Deodhani’. Educating our children of such evil-social practices so that they understand and 

can differentiate between right and wrong practice as they grow up. 

The Assam Witch Hunting (Prohibition, Prevention and Protection) Act, 2015 (Act no. 21 of 2018) is 

a significant step taken towards the prevention of the practice of witch-hunting. However, many 

women facing such exploitations still prevent discussing and disclosing the cruelty faced by them and 

being branded as witches, leading to the delay and at times non- punishment of such instigators. 

Various rights, benefits, concessions, protections and safeguards have been provided under the Act 

and other legislations, but despite all this, much remains to be achieved.  

 
31 Assam Witch Hunting (Prohibition, Prevention and Protection) Act, 2015 (Act no. 21 of 2018). 
32 Nelson Mandela. 
33 A term commonly used in the Indian countryside areas to refer to the magic done by witches for evil purposes and 

intents. 
34 Assam Witch Hunting (Prohibition, Prevention and Protection) Act, 2015 (Act no. 21 of 2018). 
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CONSTITUTION OF INDIA - HISTORICAL BACKGROUND AND 
OTHER PERSPECTIVES 

- Anjusree P L* 

 

ABSTRACT 

India has the longest written constitution in the world. Indian Constitution envisages many noble 

ideas such as secularism, liberty, equality and fraternity. The Constitution of India begins with the 

Preamble. The preamble itself contains the soul of the Constitution. There is a long story behind the 

making of such a Constitution. It includes class legislation by British rulers, India's struggle for 

freedom, attaining independence, making Constituent Assembly etc. So, understanding the historical 

background of Indian Constitution is as important as studying the Constitution. It took Two years, 

eleven months and 18 days to finish the Constitution which was necessary for attaining a republic 

status for India 

 

INTRODUCTION 

“WE, THE PEOPLE OF INDIA, having solemnly resolved to constitute India into a, SOEVERIGHN 

SOCIALIST SECULAR DEMOCRATIC REPUBLIC and to secure all its citizens; JUSTICE, social, 

economic and political; LIBERTY of  thought , expression , belief, faith and worship; EQUALITY of 

status and of opportunity and to promote among them all FRATERNITY assuring the dignity of 

individual and the unity and integrity of the Nation; IN  OUR ONSTITUENT ASSEMBLY this 

twenty-sixth day of 1949 do HEREBY ADOPT, ENACT AND GIVE TO OURSELVES THIS 

CONSTITUTION.” The Constitution of India begins with this Preamble. The preamble itself contains 

the soul of the Constitution and it was drafted by our first Prime Minister Mr. Jawaharlal Nehru. The 

famous writer Granville Austin, in his book ‘The Indian Constitution: cornerstone of a nation’ said 

that, the seed of revolution is hidden within the Constitution of India and one who is interested in 

identifying social revolution, must read the Indian Constitution. The Indian constituent assembly took 

2 years 11 months and 17 days to make such a wonderful Constitution. 64 lakhs were the estimated 

budget for the making of Constitution. DR. B. R Ambedkar is the father of Indian Constitution as he 

was the drafting committee chairman.  

The Constitution drafted by DR. B R Ambedkar is still there in the library hall of Indian Parliament, 

in a box filled with helium. That Constitution is a calligraphed Constitution which was handwritten by 

Mr. Prem Bihari Narayan Raizada and it contains the pictures drawn by Nandhalal Boss. There is a 

long story behind the making of such a Constitution. It includes class legislation by British rulers, 

India's struggle for freedom, attaining independence, making Constituent Assembly etc. So, 

understanding the historical background of Indian Constitution is as important as studying the 

Constitution. 

 

HISTOICAL BACKGROUND AND MAKING OF THE CONSTITUTION OF INDIA 

All Constitutions are the heirs of the past as well as the testators of the future.1India was the most 

potential colony of British Emperor. Colony in general sense is when a strong state controls and 

regulates a small or weaker state by political and legal means. The British rulers purposefully tried and 

 
* Student, BA. LL.B., Fourth year, NSS Law College Kottiyam, Kollam, Kerala  
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succeed in destroying the basic structure of India. Even after attaining independence India failed to 

achieve its complete growth due to the class legislation exercised by Britishers. The Britishers came 

to India as traders with an exclusive licence under Charter Act in the form of East India Company. 

They were attracted by India’s substantial fraction of GDP in the world. But the Company fell into a 

pit of debt as the officers there in misappropriated the profit of company.  To control and regulate the 

affairs of East India Company Regulating Acts were passed and the Britishers continued their torture 

in India. The idea of having a Constitution was firstly introduced by M. N. Roy in 1934 and later the 

Indian National Congress officially demanded for a Constitutional Assembly for the first time in 1935.  

Along with the demand of Indian National Congress, Jawaharlal Nehru opined that the constitution of 

free India must be framed without outside interference, by constituent assembly elected on the basis 

of Adult Franchise 1938. The first attempt to make a Constitution was the August offer of 1940. But 

it was rejected. Then again demanded for a Constitution with a clause that it would be drafted only 

after the end of second world war through Cripps Mission. Unfortunately, that attempt too was rejected 

as the non-acceptance Muslim League. Finally, the Cabinet Mission proposed by Pathik Lawrence, Sir 

Stafford Cribbs and A. V. Alexander was accepted. The main recommendation of Cabinet Mission 

was federal government. The first meeting of Constituent assembly was held on 9th December 1946. 

In this session Sachinthananda Sinha was the President. But he was a temporary president only. Later 

on, 11th December 1946 DR. Rajendra Prasad was charged as the permanent president. The first 

Constituent Assembly contained 389 members where 296 members where from provincially states and 

93 members from princely states. The election of these 389 members were elected through restricted 

franchises and they were indirectly elected and nominated. Among the 296 members 208 members 

were from Indian National Congress, 73 members were from Muslim League and 15 members were 

from independent states. First Constituent Assembly included all the category of people such as 

women, people from lower communities, residence Northern, Southern, Western and Eastern India 

etc. But among these 389 members the participation of women was very less. Including Annie 

Mascarene, Dakshayani Velayudhan and Hansa Jivraj Mehta only 15 women that means less than 3% 

women had participation in the Constituent Assembly. Similarly, the participation of Dalit people was 

also very less, which was below 6%. Simply we can say that the Constituent Assembly was an Upper 

caste-male dominated one. In spite of this fact it was based on the multitude of expectation. Hence our 

constitution was made based on the continuous debate among five ideas. Liberal democrat, social 

democrat, left, communitarian and Hindutva were the ideas which was led by B R Ambedkar, 

Jawaharlal Nehru, K T Shah, Gandhians and Sardar Valla Bhai Patel respectively. The Constitution of 

India is the product of the continuous debates between these five categories.  

On 13th December 1946 Jawaharlal Nehru introduced the objective resolution in the Constituent 

Assembly. Objective resolution is the philosophy on which the Constitution is based. The main 

objective and aim of the Objective resolution were the institution of liberty, equality and sovereignty. 

The resolution was unanimously adopted by the Constituent Assembly 22nd January 1947. We can see 

the principles of objective resolution in the preamble of Indian Constitution. On 15th August 1947 India 

got independence and India was divided into Pakistan and India. During this period the Constituent 

Assembly was also divided into two named as the Constituent Assembly of India and the Constituent 

Assembly of Pakistan and number of members of the Constituent Assembly was reduced from 389 to 

299. Among these 299 members, 70 members were from the princely states and 229 members were 

the representatives of Indian province. The Constituent Assembly was introduced in the Parliament as 

a law-making body and it was chaired by G. V. Mavlankar who was the speaker of that Parliament 

session on 17th November 1947. Then the Constituent Assembly constituted for making the 

Constitution was chaired by DR. Rajendra Prasad. They divided the Assembly into eight committees 

for Constitution making and divided the areas in which they could make the laws. The Rules and 

Procedure of the Indian Constitution committee and Steering committee were chaired by DR. Rajendra 
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Prasad. Sardar Valla Bhai Patel was the chairman of Fundamental Right committee, Provincial 

committee and State Constitution Committee. The Union Power committee and Union Constitution 

committee were chaired by Jawaharlal Nehru. The 8th and last committee, that is the Drafting 

committee was chaired by DR B. R. Ambedkar. It is because DR B R Ambedkar is considered to be 

the ‘chief architect of the Constitution of India’.  

The Drafting committee consisted eight members for the designing and coordination of the 

Constitution. Even though DR B. R. Ambedkar is considered to be the writer of the Constitution of 

India, it was originally handwritten by Prem Bihari Narayan Raizada. It was a very difficult work to 

write the Hindi and English version of the Constitution neatly and without any correction and Prem 

Bihari Narayan Raizada took it as a challenge and succeed in it. The original version of Indian 

Constitution is not only calligraphed, it also consists of beautiful pictures which indicates the Indian 

culture and history. Those pictures were drawn by Nandalal Boss and his students from Shanthi 

Niketan. The preamble page was designed by Beohar Rammanohar Sinha. After the uphill battle of 

the members of the Constituent Assembly, the persons who worked behind the making of the 

Constitution and a making over through 2000 amendments the Constitution of India were concluded 

on 26th November 1949. It took Two years, eleven months and 18 days to finish the Constitution which 

was necessary for attaining a republic status for India. Even after the finishing of the Constitution on 

26th November 1949 they waited till 26th January 1950 for the enforcement of the constitution. The 

reason for such a delay was that on 26th January 1930 Jawaharlal Nehru declared ‘Poorna Swaraj’ or 

complete Independence Day in the Lahore session of Indian National Congress. Hence the Lahore 

session is also known as the Poorna Swaraj session. On the memory of the Poorna Swaraj session, the 

makers of the Constitution decided to enforce the Constitution of India on 26th January 1950 and 

thereby declared as a Republic state. The Constitutional morality is the combination of sense of 

accommodation or non-violence, sense of belonging or inclusiveness and sense of rule of law. 

 

SOURCES OF THE CONSTITUTION OF INDIA 

Indian Constitution is considered to be one of the best Constitution in the world. Especially the 

preamble of the Constitution which is drafted by Jawaharlal Nehru, enshrines several noble ideas such 

as democracy, secularism, integrity, etc. India is a confluent of several culture, caste, religion and 

geographical factors. But irrespective of the fact, India is a secular state. It was very difficult for the 

makers of the Constitution to make an unbiased Constitution for a country like India. At the same time 

the citizens of India were eager to achieve the status of a republic state as India became independent 

on 15th August 1947. So, for fulfilling the request of the citizens and for the proper administration of 

justice the members of the Constituent Assembly worked very hard for such an amazing Constitution. 

By giving blood and flesh to the skeleton of the Government of India Act 1935, the makers began to 

make a Constitution for India. Hence, 75% source of the Constitution is from the Government of India 

Act 1935.  

During the making period of the Constitution, the makers read the constitutions of 60 countries. So 

many features of the Constitution of India were borrowed from the Constitution of other countries and 

hence Indian Constitution is considered to be the ‘borrowing bag’. Federal system, ordinance making 

power and office of the governor were borrowed from the Government of India Act. The Constitution 

of India declares India as a union of states which is in a federal nature. It is specifically mentioned in 

Part XI of the Constitution that the distribution of legislative, administrative and executive power 

between the Centre and the State. Federal system also indicates the decentralisation of power. 

Ordinance making power is the exclusive power of the president to make ordinance. As per the 

Constitution the law-making power is vested upon the legislature. But under certain circumstances, if 
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the Parliament is not in session and immediate action is needed the President can issue an ordinance 

under Article 123 of the Constitution. Article 159 deals with the office of Governor. It states that the 

primary function of the Governor is to prevent, protect and defend the Constitution as incorporated 

with his or her oath of office.  

As the Government of India Act was the product of British ruling these three features are of British 

origin. Instead of these features, they directly borrowed certain features from the Britain Constitution. 

The features which was borrowed from the Britain Constitution are the Parliamentary form of 

government, single citizenship, Rule of Law and Bicameral legislation. The parliamentary form of 

government means a system of government having the real executive power vested in the cabinet 

composed the members of the legislature who are individually and collectively responsible for the 

legislature. India adopted the parliamentary form of Democracy as India was familiar with that form 

during the British ruling period. The next feature of India which was adopted from Britain is Single 

citizenship. Even though the Indian government is of a federal nature, it adopted the policy of single 

citizenship, that means India do not possess a state citizenship. Rule of law is another important feature 

where the supremacy of law is considered to be the basic principle. It implies that the Constitution is 

the supreme law of the land and the legislative and executive authorities derive their authority from 

the Constitution. The bicameral legislation is a system where the state has two houses as State 

Legislative Assembly and the State Legislative Council.  The Legislative Assembly is the lower house 

and it corresponds Lok Sabha in the Indian Parliament and the Legislative Council is the upper house 

and it corresponds the Rajya Sabha in the Indian Parliament.  

Indian Constitution borrowed the Independence of Judiciary, Judicial Review, Fundamental Rights, 

Preamble and the removal of judges from the Constitution of the United States of America. 

Independence of Judiciary is the feature which enables the judiciary to take its own decision without 

being interrupted by other branches of the government such as Legislature and Executive. It also 

enables the citizens of India to approach the judiciary if they believe their fundamental right were 

violated and thereby protecting the fundamental rights. Fundamental Rights are those rights which are 

essential for the intellectual, moral and spiritual development of individuals. Part III of the Indian 

constitution, from Article 12 to 35, guarantees certain fundamental rights such as the right to equality, 

right to freedom, right against exploitation, right to freedom of religion, cultural and educational rights 

and right to constitutional remedies. Indian Constitution undergone through various changes as it is a 

dynamic constitution. Certain fundamental rights were added and expelled from the constitution as per 

the circumstantial demands. The preamble of the Constitution contains all the essence of fundamental 

rights. Preamble is a preliminary statement as an introduction. The last feature borrowed from the 

American Constitution is the Removal of Judges. As per Clause 4 of Article 124 of the constitution, 

President can remove a judge on proved misbehaviour or incapacity when parliament approves with a 

majority of the total membership of each house in favour of impeachment and not less than two thirds 

of the members of each house present. The features such as Federation with strong centre and residuary 

power given to the centre were borrowed from the Canadian Constitution. A federation is traditionally 

constituted when two or more independent neighbouring states forge a Union for defined purposes of 

common interest by divesting themselves of a measure of sovereignty which is vested with the federal 

government. The urge for union comes from the need for collective security against aggression and 

economic co-ordination for protection and expansion of trade and commerce. The federation is given 

only enumerated powers, the sovereignty of the states in the Union remains otherwise unimpaired. The 

Indian Federation is a federation of its own type. The British provinces though largely autonomous 

after the attainment of independence in 1947 did not possess the attributes of sovereignty. Their 

position was just like Canadian provinces. They could not therefore form a compact of their own for 

common purposes of supra-provincial importance. Parliament and the State legislatures have exclusive 

powers to legislate on items in the Union List and the State List respectively. Both can legislate on the 
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matters which listed under their corresponding list. Residuary power means a power which retained 

by a governmental authority after certain powers have been delegated to other authorities. The German 

Constitution was the source of the idea of suspension of Fundamental Rights during emergency.  

The idea of Directive Principles of State Policy was borrowed from the Constitution of Ireland. The 

Directive Principle of State Policy are the ideals which the State governments must keep in mind while 

the process of law making. Amendment procedure for Indian Constitution were borrowed from South 

Africa and it was included under Article 368. Part XX Clause 1 of Article 368, the Constitution of 

India grants constituent power to make formal amendments and empowers Parliament to amend the 

Constitution by way of addition, variation or repeal of any provision according to the procedure laid 

down therein, which is different from the procedure for ordinary legislation. India were so much 

inspired of the ideas of the French Revolution and the major ideas of French Revolution was borrowed 

and added in the Indian Constitution which are liberty, equality and fraternity. Finally, the 

Fundamental Duties were borrowed from Russia. The Fundamental Duties are defined as the moral 

obligations of all citizens to help promote a spirit of patriotism and to uphold the unity of India. These 

duties set out in Part IV–A of the Constitution, concern individuals and the nation. Hence, we can 

simply recognize that the Indian Constitution is a product of historical perspective, cultural and 

traditional characteristics and the Constitutions of over sixty countries. 

 

CONCLUSION 

Being a colony of the British Emperor, India struggled so much for attaining the freedom. During the 

British ruling, Indian Participation in the governmental process was minimal and naturally the Indians 

never felt reconciled with such a dispensation. There thus arose an insisted demand for independence 

which resulted in the setting up of a Constituent Assembly for drafting a Constitution for a free India1. 

The struggle of independence was thus over by 15th August 1947. But it was the beginning of a much 

intensive struggle as live as an independent nation and establish a democracy based on the ideas of 

justice, liberty, equality and fraternity. The Constituent Assembly formally commenced its task of 

Constitution Making from December 9, 1946 when it held its first meeting but could not make much 

headway because of the political impasse arising from a lack of understanding between the two major 

political parties. The political deadlock was resolved in 1947 when the British Parliament enacted the 

Indian Independence Act which partitioned the country into two independent units- India and Pakistan. 

The Constituent Assembly then embarked on its work in right earnest, and after three years hard labour, 

finalised and adopted the Constitution of India on 26 November 1949.2 At the time of the enactment 

of the Constitution it contained only 395 articles in 22 parts and 8 schedules. Being a dynamic 

Constitution, now the Constitution of India has 448 articles in 25 parts and 12 schedules. There are 

104 amendments that have been made in the Indian constitution up to January 25, 2020. During the 

period of 70 years we, the Indians sometimes forgot the struggle for making such a wonderful 

Constitution and its historical backgrounds. Some laws which are laid upon the Constitution remained 

a dead letter. Some provisions of the Constitution were misused the soul purposes of such provisions 

were exercised as an exact opposite position which was not the aim of the makers. No other 

Constitution in the world asking its citizen to live with a scientific temper, humanism and the spirit of 

inquiry and reform, but Indian Constitution do. The inclusion of the chapters of Constitution in the 

educational syllabus is a necessary step to be taken by the Governments. The history and value of our 

Constitution must be recognized and understood by each and every citizen of India.      

 
1 M.P. JAIN, INDIAN CONSTITUTIONAL LAW 1491 (8th ed., LEXIS NEXIS 2019) 
2 Ibid. 
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A RIVETING EVOLUTION OF CONTRACTUAL LAWS AND 
OBLIGATIONS IN MODERN ERA 

- Isha Mishra & Som Dutt Vyas* 

 

ABSTRACT 

In the contemporary era, carrying out Contractual obligations and laws which are bound to govern 

and overhaul the global industries is of utmost importance. In addition to this legal set of rules are 

an effective means to combat arbitrariness and to avoid fraud in any sense. It is the sacrosanct duty 

for legal fraternity to embark upon the certain mechanism to enhance the performance and outreach 

of such contractual relationships which range from being trifling to being that of much incidental 

approach 

Our paper will include certain key elements, through which we will try to shed some light on the 

emerging trends and issues in contractual relationship. These pointers being: - 

Evolution of Contracts as a subject of Law. 

Contemporary and Historical aspects of Contractual obligations and relevant Laws. 

1. Effectiveness of the current Contractual obligations and Laws. 

2. Certain case studies and landmark case laws in the evolution of mechanism of laws related to 

Contracts. 

3. Effectiveness of the remedy of Substituted Performance under Specific Relief (Amendment) Act, 

2018. 

4. Specific Performance as a rule rather than an exception. 

5. Substantial Performance as aneffective defence. 

6. Further reforms in Reference to Laws pertaining to performance of contracts. 

Lastly through this paper we would be adding quintessential aspects of nuanced jurisprudence in the 

realm of ever-growing Contractual Relationships. 

 

INTRODUCTION 

In the current riveting and contemporary era of the hyper boom in the global economy, it is obligatory 

to enlist certain Contractual obligations and laws which are bound to govern and overhaul the global 

industries as a whole in various facets of the basic institutionalization of Contractual relationships. 

Furthermore, to combat arbitrariness and to avoid global fraud, such contractual relationships which 

range from being trifling to being that of a much more incidental approach, it is the devoir of utmost 

importance for the legal fraternity to embark upon the certain mechanism to enhance the performance 

and outreach of such contracts.  

As per the Indian Contracts Act 1872, a contract can be defined with utmost brevity as An agreement 

enforceable by law1, or in other words, a contract is anything that is an agreement and enforceable by 

the law of the land.  

Also, contractual relationships can be defined precisely and with brevity as a 

Legal relationship between two or more contracting-parties evidenced by an offer, acceptance of the 

 
* Students, Fourth year, Maharashtra National Law University, Aurangabad 
1The Indian Contract Act, 1872, Section 2(h) 
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offer, and a valid consideration i.e. a legal and valuable consideration. According to Black’s Law 

Dictionary, A contract is an agreement between two or more parties creating obligations that are 

enforceable or otherwise recognizable at law2. 

In furtherance to this, one of the most ardent and paramount facets of the law as a subject is to ensure 

social justice and civility amongst the society as a whole, to maintain a peaceful and merrier society it 

is supremely important for all the pillars of Justice i.e. legislature, executive and judiciary and to ensure 

a staunch and effective mechanism for combating against Contractual Frauds, fallacies and related 

conundrums which can be resolved by a well organized and efficient Laws and relevant practices for 

effective Performance of Contacts. 

 

EVOLUTION OF INDIAN CONTRACT ACT 

To begin with, we must focus on the very genesis of the Law of Contracts and its Brief evolution 

concerning the antiquity of Contracts as a subject of law. In India Contracts are chiefly governed by 

the Indian Contract act, 1872. Before the enactment of the Indian Contract Act, 1872, the English Law 

was applied to the Presidency towns of Madras, Bombay, and Calcutta by the Charter granted in 1726 

by King George I to the East India Company. 

In 1781, the Act of Settlement was passed by the British government which says that in the matters of 

inheritance and succession, contracts dealing with parties in the case of Mohammedans and Hindus, 

their respective laws were considered. In cases where one party was a Mohammedan and the other 

Hindu, the laws and usages of the defendant are considered. This rule was applied in the Presidency 

Towns. In places outside the presidency towns, judgment was decided according to justice, equity, and 

good conscience. 

The Indian Contract Act, 1872 in its initial days dealt with Sale of Goods, Indemnity, 

and Guarantee, Law of Bailment, Agency, and Partnership. However, with the evolution of time, 

various offshoots of this Act formulated in different Acts altogether, for instance, The Indian 

Partnership Act which was passed in 1932. Various facets of the Indian Contract Act are: - 

• Effectiveness of the current Contractual obligations and Laws:- The Indian Contract Act, 1872, is 

legislation governing the contractual relationship between two or more parties in general and 

Although it is one of the oldest laws in India, it is well-known that The Indian Contract Act's 

relevance has grown manifold in the current business environment with a significant increase in 

the number of contracts being entered into between various parties, and the resultant 

disputes. There are certain keystrokes worth mentioning over here about the current scenario of the 

Indian Contract act. 

• Damages and losses incurred: - Section 73 of The Indian Contract Act provides for compensation 

for loss or damage caused by the breach of contract, naturally arising in the usual course of things 

from such breach. However, remote and indirect loss or damage sustained because of the breach is 

not provided under the contract law. 

• Furthermore, The Indian Contract Act provides for liquidated damages and other penalties to the 

party that suffers from breach of a contract. But the contract laws of many countries restrict total 

compensation to the amount of liquidated damages. Also, Any contract that restrains one from 

exercising a lawful profession, trade, or business of any kind, is termed void as per Indian contract 

law. Also, it does not provide for the apportionment of losses in contracts which are void. That is 

not the case in the legislation of many other countries. 

 
2 Black's Law Dictionary, (9th ed. 2009) 
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In the general ethos of performance of the contracts, breach of an obligation which was promised under 

the contract is inevitable and calls for the compensation claimed by the parties aggrieved. Generally, 

In case of breach of contract monetary compensation is claimed so that the parties aggrieved may be 

restored to the position they would have been in if the contract would have been duly executed or as 

they were before entering into the contract. But it is not always possible to ascertain the damages and 

award the same in a monetary form to the aggrieved as a straitjacket formula. Where the damage can 

be ascertained in the form of liquidated damages, it is generally stated as a provision in the contractual 

agreement which is pre-determined, and both the parties to the contract agree to such determined claim 

for damage which has to be paid by one of them upon a breach of the contract. These liquidated 

damages are quantified, specific and a cap limit is set which the parties have to abide by which depends 

upon the value of the contract. 

But merely because a party is agreeing upon claiming the damages following the maximum limit set 

and predetermined, does not exclude it, from claiming the damages in any other form for which an 

expressed provision is stated into the contract. 

In addition to the provision for Liquidated Damages, subject to the terms of the contract the aggrieved 

party may be well within his or her rights to recover risk purchase costs i.e. additional costs and 

expenses incurred for engaging third parties for carrying out balance work to avoid delay in 

contemplation and mitigate the further delay. 

Therefore, claiming of Liquidated Damages and Risk Purchase Costs simultaneously is indeed a 

reality. But the mere existence of provision for Liquidated Damages in a contract which may provide 

for a maximum ceiling limit in terms of stipulated percentage of the contract value would per se not 

be a bar from recovering actual damages incurred under other heads. 

 

1. Risk Purchase Factor 

The concept of Risk purchase cost can be better understood as clauses which Parties can incorporate 

in their agreement, which tell the performing party that if it does not perform the contract, then the 

work would be get done by someone else and whatever has been spent can be confidently recovered. 

But the lacuna here is that there is also a certain degree of  risk involved as to whether the new agency 

would perform their part or not for mitigating the losses and whether or not it would perform a duty 

which was trusted upon some other party at the inception of the said contractual relationship 

Furthermore, there is certainly an ineluctable question of privity of contract wherein an entirely new 

party comes and partly performs what was meant to be performed by the two other parties to the 

contract at the stage of its inception. In this scenario there can be obscurity and complexities that may 

arise as to ascertaining the defaulter if at all there arises a fallacy wherein the desired outcome dwindles 

and the final output is dreadful, to say the least. For instance, if there is a contract of building a flyover 

and there arises a situation to enact the Risk Purchase Clause. In that scenario, the pillars of the bridge 

were already constructed by the original party, and the rest of the work was completed by the newly 

introduced party. If the bridge collapses, it is quite a herculean task to ascertain the primary liability 

for the said catastrophic event, i.e. are the pillars to be blamed or the rest of the construction is to be 

blamed. Henceforth the principle of Vicarious Liability lands in a murky scenario as the master-servant 

relationship cannot be ascertained quite efficiently because the responsibility of damages would fall 

on whom remains a big question. 

Also, it is quite evident and conclusive that, Litigation destroys the trust that is agreed between the 

parties therefore not the substance but the absolute performance of the contracts cannot be said to have 

an immediate effect of action as contained in the decree. Additionally, there is certainly an aspect of 
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claiming Both Liquidated Damages And Risk Purchase Costs. The conundrum in those agreements 

that accommodate contract which provides for payment of liquidated damages for its breach is that the 

party complaining of the breach can recover from the party in breach only reasonable compensation 

not exceeding the amount of the liquidated damages that has been agreed upon. The decision of the 

Supreme Court, in Fateh Chand v. Bal KishanDas3, Kailash Nath Associates v.  Delhi Development 

Authority4 , and ONGC v. Saw Pipes5, are wrongly depended upon to help the aforementioned fantasy. 

Be that as it may, each of the aforementioned decision sets out the law just as for granting Damages 

under Section 74 of the Indian Contract Act, 1872 and doesn't refer to Risk Purchase Costs being 

asserted under a different legally binding proviso and subsequently doesn't illuminate the issue that 

whether Liquidated Damages and Risk Purchase Costs might be guaranteed at the same time. The 

suggestion of law that the distressed party is just qualified for a sensible pay which ought not to surpass 

the entirety of punishment or pre-decided sum which must be paid after the break of the agreement 

might be held to be right if the pertinent arrangement of the agreement doesn't explicitly or by 

important ramifications keep alive the privilege to case harms under the general law, the privilege to 

guarantee the equivalent might be essentially prohibited.6 

Furthermore, there is certainly a significant difference in the cause and purpose of Liquidated Damages 

and Risk Purchase factor which is explained below: 

 Liquidated Damages are penal and compensatory which is imposed on the Contractor for the delay 

and damage suffered by the Principal Employer due to such delay in execution of the works under the 

contract. Additional costs or the Risk purchase costs on the other hand are like reimbursements claimed 

by the principal towards costs and expenses incurred for engaging third parties/ purchasing materials 

from third parties and include additional costs incurred to avoid delay in contemplation and/ or mitigate 

the further delay.7 

 Hence, Liquidated Damages is limited to the damages incurred generally due to delay i.e. once the 

factum of delay has already occurred but the other Unliquidated Damages including Risk purchase 

costs are wider in that sense as it generally relates to all costs and expenses incurred due to default to 

avoid delay in contemplation and/or mitigate further delay wherein the factum of delay may not have 

occurred and is being prevented. Moreover, this is further corroborated by the Supreme Court's holding 

in Steel Authority v. Gupta Brothers8, that it may not be the intention of the party to recover for all 

types of breaches by way of a Liquidated Damages clause. 

 

2. Substituted Performance 

The remedy of substituted performance is new only in its expression. It is a remedy under which, after 

allowing the contract breaker to perform his part, the aggrieved party can get the contract performed 

through other channels, and claim the costs and expenses from the contract breaker. 

 The amendment9 makes this a statutory right. The Indian Contract Act 1872 recognizes that an 

aggrieved party can get the contracted work done through another and claim the costs and expenses 

from the contract breaker.  

 
3 Fateh Chand versus Bal Kishan Das ,(1964) 1 SCR 515. 
4 Kailash Nath Associates v. Delhi Development Authority, (2015) 4 SCC 136. 
5Oil and Natural Gas Corporation Limited v. Saw Pipes Limited (2003) 5 SCC 705. 
6 Sir Chunilal V. Mehta and Sons Ltd. v. Century Spinning and Manufacturing Co. Ltd., (1962) 3 SCR 549. 
7 B.V. Radha Krishna v. Sponge Iron India Limited ( 1997 ) 4 SCC 693 
8  SAIL v. Gupta Brothers (2009) 10 SCC 63. 
9 The Specific Relief (Amendment) Act, 2018 
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The new provisions will give the party the right to these expenses, and hence will provide the 

confidence of getting his work completed from a third person, after giving an opportunity to the 

contract breaker to fulfill his part of the contract.  

Since the Parties having disputes indulge in sharp practices and take extreme positions. The aggrieved 

party might likely incur unreasonably or spend extra amounts on extra works, and claim them from 

the contract breaker. It is only fair and just that some control over such claims is necessary.  

Furthermore, The remedy of substituted performance is new only in its expression. It is a remedy under 

which, after allowing the contract breaker to perform his part, the aggrieved party can get the contract 

performed through other channels, and claim the costs and expenses from the contract breaker. The 

amendment makes this a statutory right. The Indian Contract Act 1872 already recognizes that an 

aggrieved party can get the contracted work done through another and claim the costs and expenses 

from the contract breaker. But this right was subject to the three conditions for grant of compensation 

mentioned earlier, and hence the aggrieved party was not assured of covering all his expenses. Parties, 

especially the government, also included ‘Risk and Cost’ clauses that gave the government the right 

to recover such costs and expenses. The new provisions will give him the right to these expenses, and 

hence the confidence of getting his work completed from a third person, after giving an opportunity to 

the contract breaker to fulfill his part of the contract. Parties having disputes indulge in sharp practices 

and take extreme positions. The aggrieved party might likely incur unreasonably or spend extra 

amounts on extra works, and claim them from the contract breaker. It is only fair and just that some 

control over such claims is necessary. The recommendation of the Expert Committee suggesting such 

control is not part of the amending Act.  

 

3. Specific Performance of Contracts 

As of the Specific Performance of Contracts, it can be quite evidently deciphered that specific relief 

act aims at giving relief which gets incorporated into a decree. And, the primitive issue is that the 

decree must get executed as a primary objective. There is no point in the courts exercising their 

authority as the courts are put up with limits to issue only such a decree which could be implemented 

and in addition to this, it should be upon the plaintiff whether he wants compensation or specific relief. 

Pre amendment structure: - 

The breach of a contract to transfer immovable property cannot be adequately relieved by 

compensation in money and extends beyond the financial aspect. Also, the cooperation of the 

defendant is essential as in, if the person is supposed to perform the contract and the person is in the 

capability of the defendant, the person would not want to cooperate in the enforcement of the contract 

in favor of the plaintiff. 

Furthermore, if the performance gets delayed, the plaintiff would want the performance to be done 

immediately but in reality, the decree execution takes a lot of time. 

Criticism of specific performance 

The way the remedy changes the behaviour of the parties also changes. People would be encouraged 

to perform the obligation and they would be deterred against any breach. Also, Compensation does not 

fully compensate for the losses incurred by the plaintiff. To add to this the denigration of specific 

performance in various forms of contract is elaborated below. 

• E-Contracts: -  

The advent of revolutionary technologies has ensured robust e-commerce in the country. However, the 

usage of technology without an adequate legal framework will lead to chaos in society and will prove 
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counterproductive to the business. The Indian Contract Act, 1872, The Information Technology Act, 

2000, and The Indian Evidence Act, 1872 are the crucial legislations that determine the validity of an 

e-contract. E contracts are formed by way of exchange of Emails and through online agreements viz. 

browse wrap, shrink wrap, and clickwrap agreements. All the said forms are valid under Indian law as 

if they comply with the prerequisites of a valid contract. Major issues that arise on the capacity to 

contract, free consent, the decision on the applicable law, and decision on the court jurisdiction. 

Though the Indian legal system adequately addresses the e-contracts, the challenge before the 

lawmakers will be to keep abreast of the issues which will arise with evolving technologies and to 

adequately address them. 

 

• Unfair terms of a contract: - 

Indian contract laws do not have a sound law regulating unfair terms of a contract, It is necessary to 

evolve general principles regulating unfairness in contracts. This will have wide ramifications in a 

range of contracts including lending agreements, builder-developer agreements, debt instruments, 

landlord-tenancy agreements, government contracts, arbitration agreements, among others. 

In furtherance to this, most developed jurisdictions have evolved ways to deal with unfairness in 

contracts, and recognize the possibility of 'procedural' and 'substantive' unfairness. Courts should also 

be vested with the power to raise an issue of unfairness even if the parties have not raised such a plea. 

Also, many in the legal fraternity point out that even the Law Commission has recommended that 

separate legislation should be enacted to grant protection to parties from such unfair terms. 

In an industrial society, whether advanced or developing, the individual craftsman, catering to the 

tastes of individual customers, slowly fades out, giving place to mass production of standardized 

products. Such standardization leads to standardized dealings with customers, that is, to standardized 

contracts with customers. They are found in all areas where operations are on a large scale. In the case 

of large-scale organizations, which enter into innumerable contracts with individuals, it is very difficult 

for them to draw up a separate contract with each individual. The advantages of such contracts are 

economy and certainty. 

In a standardized form of contracts, a single will is exclusively pre-dominant, acting as a unilateral 

will, which dictates its terms, not to an individual but an indeterminate collectivity. The standard terms 

and conditions prepared by one party are offered to the other on a “take it or leave it” basis. The main 

terms are put in large print, but the qualifications are buried in small print. The individual’s 

participation is consists of mere adherence, often unknowing, to the document drafted unilaterally and 

insisted upon by the powerful enterprise.  

Apart from the fact that the abstract legal theory of a contract as an agreement arrived at through 

discussion and negotiation is completely given the go-by, these contracts turn out to be a case of the 

big business enterprises legislating in a substantially authoritarian manner. Such large scale business 

concerns get expert advice and introduce terms, in the printed form, which are most favorable to 

themselves. They contain many wide exclusion and exemption clauses favorable to large enterprises. 

The favorable terms are often in small prints which the individual never reads since it is a laborious 

and profitless task to discover what these terms are. The Calcutta High Court in Indian Airlines 

Corporation vs. Madhuri Chaudhary had to deal with a case of a passenger traveling by air inside India. 

The plane crashed causing the death of a passenger, and his widow sued for the damages. The air ticket 

exempted the carrier from liability on account of the negligence of the carrier or the pilot or other staff. 

There was evidence that the conditions exempting the carrier were duly brought to the notice of the 

passenger and that he had every opportunity to know them. The High Court held that obligation 

imposed by the law upon common carriers in India is not founded upon contract, but on the exercise 

of public employment for reward, that is, by the Common Law of England governing the rights and 

liabilities of such Common Carriers. It is not affected by the Indian Contract Act, 1872. It is a case, 
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where the carrier said that he was prepared to take a passenger by air provided that the passenger 

exempted him from liability due to negligence. The exemption clause in the contract was good and 

valid and was a complete bar to the plaintiff’s claim. 

• FRAND regarding unfair terms and conditions of a contract: 

There is an ongoing parley about the intellectual property rights (IPRs) policies of major standard-

setting organizations (SSOs) and how the licensing disputes related to Standard Essential Patents 

(SEPs), subject to fair reasonable and non-discriminatory (FRAND) licensing commitments should be 

resolved. At this time of intense global debate, India is in the process of forming the jurisprudence on 

FRAND disputes. The legal and economic issues underlying the global dialogue on SSO IPR policies 

and SEPs with the ongoing FRAND-related disputes in India. What policies India implement and how 

the jurisprudence evolves are of key importance towards the long-term prospects of the Indian mobile 

industry. 

In many ways, today's digital economy is based upon standards. Without standards, we would not have 

had hundreds of firms coming together to create the mobile wireless revolution, and bind decades of 

engineering inventions into the 2G, 3G, and 4G wireless cellular standards that power most of our 

smartphones and tablets today. 

Although the importance and benefits of standards are well recognized for businesses and consumers, 

they have recently attracted some concerned policymakers, regulators, and certain business groups.1 A 

debate based on theory, and more recently based on empirical data, on these issues has been raging for 

some time in several jurisdictions such as the United States, the European Union (EU), China, Korea, 

Japan, Brazil, and is now reaching India. Recently, patents deemed as potentially essential to 

developing standards, referred to as standard-essential-patents (“SEPs”), have gained much attention 

in India. Three proceedings on the licensing of SEPs in the Delhi High Court (Ericsson v. 

Micromax, Ericsson v. Intex, and Ericsson v. Xiaomi) and pending investigations of Ericsson's 

licensing practices of its SEPs by the Competition Commission of India (“CCI”) have attracted intense 

international attention. The newly formed TSDSI has been working towards the formation of its 

intellectual property rights (“IPR”) policies related to the standards it develops and has attracted heavy 

corporate participation from various firms involved in international standards. 

These disputes over standards, SEPs, and FRAND licensing are part of a larger debate related to IPR 

and patents. With the world's second-largest mobile market, India is an important and attractive market 

for the key global firms in the wireless communications industry, both in supplying and selling 

products, as well as in setting up local manufacturing plants and design centers. Currently, policies 

and jurisprudence in India on issues related to SSO IPR policies and FRAND licensing disputes are in 

formation, and the issues involved at the core of all these matters are currently being debated on a 

global scale. How India chooses to shape its policies related to IP enforcement and FRAND licensing 

issues will be interesting for the international dialogue, but more importantly, it would be instrumental 

in determining India's future in the global wireless value chain. The key issues for the ICT industry are 

rooted in standard-setting and related IPR policies, thus the policies implemented by the local SSOs, 

including the newly formed TSDSI, as well as the evolving jurisprudence on SEP-related issues both 

in the courts and the CCI, will be critical towards shaping the future of the ICT industry in India. With 

the government's initiatives on “Make in India” and “Design in India,” it is imperative that the adopted 

IPR policies are attractive both to implementers and inventors of new technologies so that local 

investment in R&D and manufacturing is lucrative, as well as for activities in India to climb further in 

the value chain towards long-term innovation. 
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CONCLUSION 

The settled position of law is that for interpreting a provision of a contract, the intention behind 

execution of the contract by the parties is sacrosanct and desires to be determined. If the parties to a 

contract, out of their own discretion and volition agreed to concurrently apply different provisions of 

the contract within their ambit for handling different breaches, the availability for liquidated damages 

stipulating a maximum ceiling limit would be construed merely collectively of the modes to recover 

damages for a particular breach only. Such a provision wouldn't act as a bar in a very case where the 

contract itself provides for and allows the affected party to say damages under various other heads 

including Risk Purchase Costs/ Additional Costs additionally to and except the stipulated Liquidated 

Damages. Therefore, Liquidated Damages and Other Damages both will be claimed 

simultaneously and also the ceiling on Liquidated Damages claim can't be made applicable to assert 

damages under other heads. 
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SURROGACY: A PRIVILEGE TO ABOLISH SOCIAL STIGMA 

- Muthukarpagavalli. A & Sruthi Lakshmi V* 

 

ABSTRACT 

The ever-rising prevalence of childlessness has led to the advancement of assisted reproductive 

technology (ART). This Paper dwells on one of the few techniques in ART, known as Surrogacy. It 

involves a third party known as surrogate mother, carrying a child in her womb in place of the legal 

mother due to infertility issues. Surrogacy has been legalized by several countries and there are two 

aspects attached to Surrogacy based on the monetary transactions involved- commerciality and non-

commerciality. 

The Concept of Surrogacy adds a third dimension to motherhood as well as parenthood, and as a 

result creates countless challenges for the legal system to impose laws on it. Surrogacy at the first 

stage, separates the role of rearing mother and the natural mother. Gestational surrogacy further 

breaks the latter down into genetic mother and birth mother, leaving two women with biological 

connections to the child. This creates huge amount of psychological, social and legal complications 

in the upbringing of the child. 

For many years, Commercial surrogacy has been a part and parcel of the child birth system in India, 

as a result of which it has turned out to be a hub for Surrogates. To bring down such Industry and to 

regulate the practise, many legal provisions have been implemented in India. This is a humble 

attempt to trace out the Historical perspective of Surrogacy, present social stigma attached to it and 

to enumerate the legal provisions prevalent in India relating to Surrogacy with some 

recommendations. 

 

INTRODUCTION 

"It's always better to give than to receive" suits well for the term 'surrogacy.'  Surrogacy has been the 

talk of the town since ancient time and is recognized as a valid child birth practise by many sectors of 

the society. Surrogacy has been a boon for couples who have been longing for a child and have been 

subjected to social stigma. People opt for surrogacy due to various reasons some of them being past 

implantation failures, history of multiple miscarriages, or severe heart or renal conditions that make 

pregnancy harmful. Infertility has historically been seen as a problem which merits treatment in our 

society.  

Surrogate motherhood provides some couples with their only chance of raising a child genetically 

related to at least one of them. Surrogate motherhood describes an arrangement where a woman 

(Surrogate) agrees to carry out pregnancy and bear a child for another person/s (the commissioning 

parents) to whom the custody of the child is transferred directly, after birth.1The four major types of 

surrogacy are Social/ Traditional Surrogacy, Gestational Surrogacy, Commercial Surrogacy and 

Altruistic Surrogacy. The concept of surrogacy has been accepted and made legal by many countries 

while it has been prohibited by other cultures. While it is forbidden in many countries, irrespective of 

country laws, Surrogacy is performed as a gift or service for the benefit of people who are unable to 

 
* Students, BBA. LL.B.(H), Third year, SASTRA Deemed to be University, Thanjavur 
1 Anita Stuhmcke, For Love or Money: The Legal Regulation of Surrogate Motherhood, Australian Legal Information 

Institute (May 1996), http://www.austlii.edu.au/au/journals/MurUEJL/1996/6.html. 
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create a child. India approved commercial surrogacy in 2002, but the legislation did not have a legal 

stand in the country.    

In 2008, however, the Honourable Supreme Court of India released a definitive decision in favour of 

surrogacy on the case Baby Manji Yamada vs. Union of India (UOI)2, which shed light on the matters 

of surrogacy.3 After years of intense debate on the legality of surrogacy in India, a bill passed by 

parliament in December 2018 declared commercial surrogacy as an illegal act and permit the practice 

of altruistic surrogacy for the intended 'Indian couple'. Laws regarding surrogacy are vague in India. 

Currently, it is illegal for foreign intended parents to perform surrogacy in India as foreigners fly to 

India for the sole purpose of having babies due to low costs of the procedure when compared to other 

countries. This has been made illegal because practices like human trafficking, exploitation of women, 

producing children for prostitution and other immoral and illegal activities are the possible aftermath. 

 

TYPES OF SURROGACY 

⚫ Traditional Surrogacy 

Surrogate Mother’s own ovum is used in this process. Father commissioning donates the sperm. In this 

scenario, if the commissioning couple are homosexual, then some third-party male can donate sperms. 

Single women are allowed to commission the child as well. Impregnation can be done by sexual 

intercourse, Intra Uterine Insemination (IUI) or In Vitro Fertilization (IVF). 

⚫ Gestational Surrogacy or 

• Total Surrogacy: In this case, the intended mother is not able to carry a baby to term due to 

hysterectomy, diabetes, cancer, etc. Via IVF, her egg and the intended father's sperm are fused 

to create an embryo. The Embryo is transferred into and carried by the surrogate mother. While 

the surrogate mother has no genetic relation, the resulting child is genetically related to its 

parents. 

• Egg Donation: In the absence of intended mother or in her inability to produce eggs, the 

surrogate mother carries the embryo developed from a donor egg that has been fertilised by 

sperm from the intended father. In this method, the child born is genetically related to the 

intended father and the surrogate mother has no genetic relation. 

• Donor Sperm: In the absence of intended father or in his inability to produce sperms, the 

surrogate mother carries an embryo developed from the intended mother's egg and donor 

sperm. The child born here is genetically related to the intended mother and the surrogate 

mother has no genetic relation. 

• Donor Embryo: When the intended parents are unable to produce sperm, egg, or embryo, the 

surrogate mother can carry a donated embryo. Egg and sperm are extracted from the donors. 

They are in vitro fertilised (creation of the embryo in a petri dish) and implanted into uterus 

of the surrogate. The child born is neither genetically related to the intended parents nor to the 

surrogate mother.  

⚫ Altruistic Surrogacy/ Non-Commercial Surrogacy 

In Altruistic Surrogacy, the surrogate is does not gain any kind of financial advantage. Post and pre-

birth medical expenses are provided by commissioning parents in monetary terms as compensation. 

 
2 Baby Manji Yamada vs. Union of India & Another, (2008) 13 S.C.C. 518 (India). 
3  Aditya Mishra, SURROGACY IN INDIAN LEGAL CONTEXT- A BLISS OR CURSE, Manupatra (2015), 

http://docs.manupatra.in/newsline/articles/Upload/9D30DF56-D295-47DC-B73E-5F5F43D3E8F8.pdf 
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This technique is preferable by most of the countries as it restricts surrogacy to medicinal practise 

prohibiting it from turning into a business.  

⚫ Commercial Surrogacy  

The surrogate in this form of surrogacy enjoys monetary compensation for her womb provided on rent. 

This method is famously known as "baby farming" or "out sourced pregnancy ". There are usually 

financial arrangements in addition to ancillary expenses, loss of wages etc. The birth mother agrees to 

undertake behavioural changes (e.g. undergoing tests, or having an abortion if foetus is defective or 

avoid smoking and drinking). The commissioning couple and the birth mother are often unknown to 

each other. 

 

HISTORY OF SURROGACY IN INDIA 

In ancient Hindu society there existed a practice known as Niyog Pratha, wherein a Childless woman 

because of her husband’s impotency was allowed to conceive through her brother-in-law. The brother-

in-law had no claim over that child. Niyog Pratha was surrogate fatherhood. It was much less 

complicated, legally and emotionally, than surrogate motherhood. Scholars of Islam have pronounced 

a Fatwa considering surrogacy as illegal and immoral stating that a woman should not carry the child 

of any man other than her husband. The bible also promotes the idea of surrogate motherhood.  

Before the discovery of modern assisted conception techniques, surrogacy by natural conception was 

the only means of helping certain barren women to have children. Later as artificial insemination was 

accepted, it became the usual means of impregnation in the cases of infertility. This method was 

Socially acceptable. When assisted conception methods such as in vitro fertilisation (IVF) became 

available, it was a natural step to use the eggs of the woman wanting the baby/donor woman and her 

husband’s/donor male’s sperm, to create their embryos in vitro and transfer them to a suitable host.4 

Instances of Surrogacy in the Ancient India 

As recited in the famous folklore Mahabharat, Dhritarashtra’s wife, Gandhari conceived but the 

pregnancy went on for two years. She delivered a mass (mole). God Vyasa found 101 normal cells in 

that mass. Those cells were transferred in a nutrient medium and were grown in vitro till full term. 100 

cells developed into male children (Duryodhana, Duhshasana and other Kauravas) and one into a 

female child called Duhsheela.  

The world’s second test tube baby, Kanupriya Agarwal alias ‘Durga’ was produced by Dr. Subhas 

Mukhopadhyay. Both Dr. Mukhopadhyay and British scientists Robert G Edwards and Patrick Steptoe 

(creators of the world’s first test-tube-baby) had started work around the same time. The Indian baby 

was born on October 3, 1978, just 67 days after Marie Louise Brown was born on July 25, 1978. 

However, unfortunately Dr. Mukhopadhyay was prevented from carrying out further work on IVF. He 

was also stopped from going to Tokyo to present a paper. Due to frustration, Mukhopadhyay killed 

himself on June 19, 1981. T.C. Anand Kumar, director of Institute for Research in Reproduction (IRR) 

of Indian Council of Medical Research (ICMR) was given the credit of producing “Harsha”, who was 

born on August 16, 1986 and came to be known as the first human test-tube-baby of India.  

He went to Kolkata in 1997 to participate in a Science Congress. The preserved research documents 

of Mukhopadhyay were handed over to him. After meticulously inspecting and having discussions 

with Durga’s parents, he became certain that Dr. Mukhopadhyay was the inventor of first human test-

tube-baby in India. In a document related to the subject of artificial intercourse in ICMR and with the 

 
4  Kaur, Rajinder, Surrogate Motherhood: History and Concept, Shodhganga(June 4, 2014), 

https://14.139.116.20/bitstream/10603/54478/8/08_chapter%202.pdf 
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initiative of T.C. Anand Kumar, Mukhopadhyay was given the title as the architect of the first Indian 

test tube-baby.5 

Bills Regarding Surrogacy in India 

India has always been the favourite destination for infertile couples from across the globe due to lower 

cost, less restrictive laws, lack of regulation of ART clinics and availability of surrogate mothers. Most 

commonly surrogates belong from socioeconomically weaker sections due to which Surrogacy 

arrangements turn into mere business which is random and exploitive in nature. 

Indian Council of Medical Research drafted the National Guidelines for Accreditation, Supervision 

and Regulation of ART (Assisted Reproductive Technology) Clinics in India in 2005 to regulate 

surrogacy. These clinics were to offer surrogacy services as well as treatment for infertility such as 

IVF (In vitro fertilisation). As a result, ART Bill was drafted in 2008, 2010 and 2014. These Bills were 

never passed in Parliament. 

Baby Manji Yamada vs. Union of India 

Baby Manji Case speaks about a child born to an Indian Surrogate with IVF technology, where the 

sperm and egg donors (intended parents) happened to be a Japanese couple. The egg and the sperm 

were fertilised in Tokyo and implanted in Ahmedabad. This triggered off complex knotty issues. The 

Biological parents divorced and the infant was disowned by the mother. Under the Hindu Adoptions 

and Maintenance Act, 1956 a single father cannot adopt a girl child and since he is only the biological 

father, the girl’s legitimacy will have to be proved. The directions given by the Rajasthan High Court 

was challenged by the grandmother of the infant. She petitioned relating to production and custody of 

baby Manji Yamada.6 

After this case, The Law Commission of India took it up in 2009 recognising the need for regulating 

ART clinics and providing for rights and obligations of parties to surrogacy. Altruistic Surrogacy was 

recommended along with a ban on Commercial surrogacy. It was examined by the Parliamentary 

Standing Committee on Health and Family Welfare. 

Surrogacy and Article 21 of the Constitution 

The relation of the surrogate mother to the child she is carrying is nothing, but womb leasing or womb 

for rent. After the child is born, she has no right to keep the child because she is neither the owner of 

the genetic material nor the mother (where her ovum has not been used). In this case, she is only a 

contractor who is willing to give the end product once the contract between her and the person is 

fulfilled.7 

In Kharak Singh vs. State of Uttar Pradesh8, the Hon’ble Supreme Court held that, “personal liberty’ 

is used as a compact term to include every variety of rights which altogether forms the ‘personal 

liberties’ of a man, except those which are dealt with in the several clauses of Article 19 (1). The Court 

in another judgement said that, “the expression ‘personal liberty’ is of the broader dimension and it 

covers a variety of rights which together constitute the personal liberty of the man.”9 

 
5 Supra Note 3. 
6  Anil Malhotra, Business of Babies, The Tribune, 14 December 2008, 

https://www.tribuneindia.com/2008/20081214/spectrum/main2.htm. 
7  Sugato Mukherjee, Legal and Ethical Issues of Commercial Surrogacy in India: An Overview, 25 July 2013, 

http://www.academia.edu/1955503.  
8 Kharak Singh vs. State of Uttar Pradesh., A.I.R. (1963) S.C. 1295 (India). 
9 B.K. Parthasarathy vs. Government of Andhra Pradesh., A.I.R. (2000) AP 156 (India). 
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In the matter of R. Rajagopal vs. State of Tamil Nadu,10 after referring to Kharak Singh and American 

decisions, the learned Judge stated the law in the following words: “any right to privacy must 

encompass and protect the intimacies of the home, the family, marriage, motherhood, procreation and 

child rearing.” Furthermore, the right to privacy is implicit in the right to life and liberty guaranteed to 

the citizens of India by Article 21. Basic right given to the citizen to safeguard the privacy of his own, 

procreation, motherhood, his family, marriage, child bearing and education among other matters, 

should not be infringed.11 Thus it can be said that surrogacy might just further the right to procreation 

and to have a family that is implicit under Article 21. 

 

THE SURROGACY REGULATION BILL (2016) 

Surrogacy for Foreign nationals was prohibited in a notification given by the government in 2015. 

Key Features Of The Bill12  

The Bill prohibits commercial surrogacy, and allows altruistic surrogacy.  

A. The Bill permits surrogacy when it is:  

(i) for proven infertility of the intending couples; 

(ii) altruistic;  

(iii) not for commercial purposes;  

(iv) not for production of children for sale, prostitution or other forms of exploitation; and  

(v) for any other condition specified through regulations. 

Eligibility Criteria Of The Intending Couple 

A. The surrogate mother should receive a ‘certificate of eligibility’. A ‘certificate of essentiality’ 

and a ‘certificate of eligibility’ is to be issued to the intending couples by Authorities. 

B. A certificate of essentiality will be issued to the intending couple upon fulfilment of the 

following conditions: 

(i) a certificate of proven infertility of either or both of them;  

(ii) an order passed by a Magistrate’s court on the parentage and custody of the surrogate 

child; and  

(iii)  insurance coverage for the surrogate mother. 

C. The certificate of eligibility to the intending couple is issued based on the following conditions:  

(i) the couple being Indian citizens and married for at least five years;  

(ii) wife’s age must be 23 to 50 years old and Husband’s age must be 26 to 55 years old;  

(iii) The couple do not have any surviving child- biological, adopted or surrogate (except if 

the child is mentally or physically challenged or suffers from a life-threatening 

disorder); and  

(iv) such other conditions specified through regulations. 

D. To obtain a certificate of eligibility from the appropriate authority, the surrogate mother should 

comply to these conditions: 

(i) She should be a close relative of the intending couple;  

(ii) should be an ever-married woman having a child of her own;  

(iii) must be 25 to 35 years old;  

(iv) must not have been a surrogate mother before; and  

(v) have a certificate of medical and psychological fitness. 

 
10 R. Rajagopal vs. State of Tamil Nadu, A.I.R. (1995) S.C. 264 (India). 
11 Ibid. 
12 The Surrogacy (Regulation) Bill, 2016, PRS, https://www.prsindia.org/billtrack/surrogacy-regulation-bill-2016. 

http://www.lexhumanitariae.co.in/


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in  
Volume I Issue IV | October 2020                                                                       ISSN: 2582-5216 

 

Page | 285  
 

E. Offenses and penalties 

The Bill creates certain offenses which include:  

(i) Advertising or undertaking commercial surrogacy;  

(ii) Exploitation of the surrogate mother; and  

(iii) Sale or import of human embryo or gametes for surrogacy.  

These offenses will attract a penalty of 10 years and a fine of up to 10 lakh rupees. 

F. Surrogacy Boards at the national and state/UT levels, appointment of appropriate authorities 

for regulating the practice and process of surrogacy is proposed by the bill.  

G. It provides for mandatory registration of surrogacy clinics - those conducting surrogacy 

procedure in any form. 

Changes Made in the 2016 Bill and reintroduced as Surrogacy Regulation Bill, 2019: 

1. insurance coverage for a period of 16 months covering postpartum delivery complications for 

the surrogate. 

2. Addition of offence of abandoning, exploiting or disowning a surrogate child. 

This Bill was promptly passed by Lok Sabha. 

 

Issues regarding 2016 Bill and Parliamentary Panel suggestions: 

1. Under the Bill, ‘infertility’ is a condition that has to be proven by an intending couple, in order 

to be eligible to commission a surrogacy procedure.  Infertility according is the Bill is defined 

as the inability to conceive after five years of unprotected coitus or other medical condition 

preventing a couple from conception.  This definition does not include all cases in which a 

couple is unable to bear a child. 

 The panel also objected to limiting surrogacy to only legally married couples and requiring 

them to be certified as infertile. Calling the credential or certificate unnecessary, limiting it 

to legally married couples meant imposing a prohibition on widows, divorced women, live-

in partners, which was not fair given the stigma of infertile women. 

2. The Bill specifies the purposes for which a surrogacy procedure may be undertaken. It also 

specifies “any other condition” for surrogacy procedure. It is unclear what is implied by ‘any 

other condition’ i.e., whether it relates to only a medical condition or would be of any other 

nature.   

3. The Bill which says that the surrogate mother must be a close relative does not define ‘close-

relative’ properly. It can be a relative or a near-relative. 

 The Panel held that Limiting to 'close relative' (which has not been defined) would not only 

cause acute dearth and unavailability of women but also had no connection with the 

objective of stopping the abuse of surrogates and should therefore be required for both 

related and unrelated women. It questioned limiting eligibility for surrogacy in the 

definition of 'infertility' to those unable to conceive for 'five years', with a provision to add 

eligibility conditions on some future date, while the WHO and the ART Bill of 2014 

suggested a period of 'one year'. 

 Such limitation would not only impair chances of parenthood to many, as people get 

married late these days with their biological clock ticking, but also violate their 

reproductive rights.13 

 
13B. Asvini, C. Renuga, Legality of Surrogacy with Special Reference to Surrogacy Bill 2019, International Journal of 

Innovative Technology and Exploring Engineering,  October 2019, https://www.ijitee.org/wp-

content/uploads/papers/v8i12/L33261081219.pdf. 
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4. If a surrogate mother is a close relative of the male member of the intending couple (e.g., his 

sister), and is allowed to donate her egg for the surrogacy, it may result in congenital anomalies 

for the surrogate child. 

5. If a surrogate mother renders surrogacy services other than those permitted under the Bill, it 

shall be presumed that she was compelled to do so by:  

(i) her husband;  

(ii) the intending couple; or  

(iii) any other relative.  

They will be held liable for abetting the offence of initiating commercial surrogacy.  The burden 

of proof is not on the surrogate mother but on these parties to establish that they did not compel 

the surrogate mother. Furthermore, for this reason the Bill does not describe a 'relative.'  It is 

unclear why the Bill seeks to reverse the burden of proof from the prosecution to the 

defendants. 

6. The Bill prohibits storage of embryos and gametes (unfertilised egg and sperm) for the purpose 

of surrogacy.  ICMR guidelines (2005) differs because it allows the storage of embryos for five 

years. 14 There are severe health implications for the intending mother due to the prohibition 

on storage of egg or sperm. 

The Rajya Sabha in 2019, adopted a motion to refer the bill to a Selected Committee. 

 

THE SURROGACY REGULATION BILL, 2020 

Changes made to the 2019 bill by the Appointed committee: 

• It makes it possible for any “willing” woman to be a surrogate mother.  

• The definition of “infertility” as the inability to conceive after five years of unprotected 

intercourse was deleted on the ground that it was too long a period for a couple to wait for a child.  

• Proposes for regulation of surrogacy by establishing a National Surrogacy Board at the central 

level and State Surrogacy Board and appropriate authorities in states and Union Territories 

respectively. 

• The proposed insurance cover for surrogate mothers has been increased to 36 months from 16 

months. 

• Commercial surrogacy is prohibited including trading of human embryo and gametes. 

• Only ethical surrogacy provided to Indian married couples, Indian-origin married couples and 

Indian single woman (only widow or divorcee between the age of 35 and 45 years) will be allowed 

on fulfillment of certain conditions. 15 

 

SURROGACY IN OTHER COUNTRIES 

Similar to India, surrogacy is legal in a few countries, including Ukraine, Georgia, Russia, the USA, 

Greece, Mexico. In Ukraine the procedure can be carried out by married heterosexual couples with 

fertility issues, provided they contribute genetic material (at least one member of the couple). 

 
14 Supra Note 11. 
15  SURROGACY (REGULATION) BILL, 2020, Manifest IAS, 3 March 2020, 

https://www.manifestias.com/2020/03/03/surrogacy-regulation-bill-2020/. 

http://www.lexhumanitariae.co.in/


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in  
Volume I Issue IV | October 2020                                                                       ISSN: 2582-5216 

 

Page | 287  
 

Normally, the male contributes the genetic material while the female proves the impossibility or 

serious health risks associated with pregnancy by means of a medical certificate. 

In Russia, surrogacy is legal, just as in Ukraine, and the country has a lot of experience and legal 

assurances. Russia as a country has a stronger economy than Ukraine, and this does not go unnoticed 

in terms of customer service and clinics. Heterosexual couples and single parents may carry out this 

procedure in Russia, but it is not mandatory for the couple to be married or for a parent to contribute 

genetic material. 

The USA is one of the founders of surrogacy. Indeed, it was the world's first country to accept planned 

parenting in the cycle of surrogate pregnancy. That is, it was the first country to change the 

conventional definition of recognition (traditionally in favour of the birth mother), to accept legal 

parenting in favour of the parents who raise the baby who are eventually the one who will feed, educate 

and care for the child. Surrogacy in some USA is legal but not all. There is no surrogacy law in most 

of these states; the parentage of the infant is acknowledged by a judge during the pregnancy of the 

surrogate mother (usually within the sixth month). However, in USA unlike India the surrogacy 

process may be done by any sort of party, i.e., heterosexual couples, homosexual couples, single men 

or women and unmarried couples, and no contribution of genetic material is required. 

For a few years, surrogacy was legal in Greece. Originally, the means of assisted reproduction could 

only be used by Greeks, but now the process is also open to foreigners. Greek law just grants women 

the right to surrogacy. No single man has this privilege – just single mothers and married couples. 

Genetic material ought not to be contributing. Surrogacy for profit flourished in Thailand until 2015 

when, following a series of high-profile incidents, the government outlawed it for foreigners, including 

an Australian couple accused of abandoning a baby born with Down's syndrome. 

For-profit surrogacy is banned in Canada, Denmark, New Zealand, the United Kingdom and Australia, 

except for the Northern Territory which does not have any legislation on the matter, but they all provide 

for certain forms of altruistic surrogacy. Bulgaria, France, Germany, Italy, Portugal and Spain prohibit 

all forms of surrogacy strictly. 

 

CONCLUSION 

On one hand, surrogacy is a better option when compared to adoption because it is less time 

consuming, avoids complicated paper work, and parents get to have at least one of their genes passed 

on to the child. Parenthood is a blessing in societal life and this method is more socially acceptable. It 

fulfils the desire of many childless couples to complete their family. But on the other hand, there are 

chances that surrogacy can be made into a prostitution and human trafficking business. Most 

vulnerable sections of the society especially women are actually exploited here. It may be driven by 

profit motive rather than a service motive. 

Here are some ways in which safe surrogacy can be assured- 

First, it must be assured that the interests of the surrogate mother are protected in every way possible 

to mitigate these adverse effects. A proper arrangement or a contract should be made between the 

commissioning parents and the surrogate mother to prevent irregularities and also to protect the child's 

rights. The contract should also provide for, if any unforeseen circumstances occur where the intended 

parents are lost, guardians to take care of the child. 

Second, A monetary reward must be offered to the surrogate mother, not for making the process 

commercial, but for upliftment of the economically poor class. If it is proven to the appropriate 

authority, that the surrogate mother belongs to weaker sections of society where she suffers to meet 
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her ends, then monetary compensation can be given through the regulations. A strict law can be 

imposed on such monetary exchange whereby human traffickers don’t get an opportunity to take 

advantage and exploit these women. 

Third, the economic support given must not be limited strictly for the purpose of carrying the foetus, 

but must also cover the postnatal expenses she entails or any medical complications faced by the 

surrogate mother after the child is born. Her family and dependents should be taken into account while 

providing the reward. This approach does not inherently need to mark the prominence of commercial 

surrogacy, rather it aims to enhance a surrogate mother's condition even in altruistic form of surrogacy. 

Fourth, Foreign Nationals who get married to Indians through Special Marriage Act,1954 and reside 

in India should be included within this Act. Any person residing in India would be subject to social 

degradation if the couple turns out to be childless. Such people should be given chances to live their 

life with full liberty under Art.21 and to procreate.  

Fifth, Foreign National woman who get married to Indian men and reside in India should be given 

equal chances to be a surrogate mother as well. 

Sixth, Awareness against exploitation of women and against perceiving surrogacy as social stigma 

should be spread across the country through campaigns and media to make it the new normal.  

Seventh, Since the child is the result of intended parents’ genes, they should be heavily examined 

before allowing them to contribute their eggs/sperms. If any kind of genetic disorder is found in the 

family or in the genes of the parents, it should be made sure that the parents are financially sound 

enough to tackle medical costs in the future. There are chances that genetic mutations can cause cancer 

and, in such case, parents can opt for adoption.  

Eighth, it should be made sure that any willing woman who is ready to be a surrogate should be given 

equal opportunity. Any kind of discrimination, for e.g. Christian parents not willing to have a Muslim 

surrogate, should be prevented.  

Ninth, Population control is big issue in India. People should not be allowed to opt surrogacy for a 

second child, except for cases of first child being mentally unsound.  

Tenth, A one-time socio-economic reward should be given to the baby resulting out of surrogacy to 

promote the practise. For ex: Special reservation in exams for surrogate babies.  

Surrogacy is a boon to people who are constantly subject to social stigma of infertility and 

childlessness. With a little amount of consideration, both the life giver and care taker could bring joy 

into their lives. The above recommendations if successfully implemented would bring about a drastic 

change in the perseverance of Surrogacy as Social stigma to Surrogacy as a normal birth method. 
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RETHINKING THE NEED FOR CAPITAL PUNISHMENT IN INDIA 

- Ira Kumar* 

 

ABSTRACT 

Be it the 26/11 attacks or the Nirbhaya case, such heinous incidents continue to shock us to our 

cores. It often makes us question if ‘capital punishment’ for such heinous crimes have not been 

deterrent enough. The growing trend towards the abolishing of death sentence makes us question the 

viability of it as a solution in the Indian criminal justice system. 

This paper seeks to analyse the effectiveness of capital punishment as a deterrent measure in India. 

It looks into the evolution of death penalty, the international provisions prescribing the scope of 

death penalty before coming to the evolution of death penalty in India. This paper through the help 

of case laws seeks to trace the evolution of death penalty and the purpose behind it. It further 

questions the effectiveness of death penalty in today’s era by looking into the questions of deterrence 

and the application of humanitarian principles to it. It seeks to conclude that there is a need for a 

shift towards another approach for the sustainable growth of the Indian criminal justice system. 

 

INTRODUCTION 

“The penalty of death differs from all other forms of criminal punishment, not in degree, but in kind. 

It is unique in its total irrevocability. It is unique in its rejection of rehabilitation of the convict as a 

basic purpose of criminal justice. And it is unique, finally, in its absolute renunciation of all that is 

embodied in our concept of humanity.” 

• Justice Potter Steward, Furman v. Georgia (1972)1 

 

January 30, 1948: A man shoots at Gandhi; Nathuram Godse’s radical move owing to a difference of 

beliefs leads to the demise of one of the ‘most prominent leaders of India’.2 

March 12, 1993: Bombay hit by ‘terrorist-attacks’. 

December 13, 2001: Attacks on the ‘supreme legislative body’ of Indian democracy. 

December 16, 2012: The nation shocked by an inhuman act; an innocent life succumbs to the most 

brutal death at the hands of 6. 

…. 

…. 

Mere 4 instances. But the question remains the same-  

“Was capital punishment for these acts not deterrent enough?” 

The origin of law can be traced back to the times when chaos and disorder plagued the human life. 

Law, which sought to bring order and peace, empowered the authority with the power to punish who 

 
* Student, BA. LL.B.(H), Fifth year, Symbiosis Law School, Pune 
1 Furman v. Georgia, 409 U.S. 15 (1972). 
2 PRATEEK JAIN, HANG TILL DEATH: INDIA’S MOST0NOTORIOUS CASES OF CAPITAL PUNISHMENT, (1st ed., 2019) 
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chose to go rogue. Such punishments have been viewed from different perspectives as retributive, 

deterrent, or the most recent being reformative.  

Death sentence or capital punishment being the highest form of punishment, it continues to incite 

debates over the need for this extreme punishment. When there is a shift towards a more humanistic 

view of death penalty, India remains one of the few nations staunchly rooting for it. Despite having 

strict laws in place, when faced with the increasing and recurring incidents of capital crimes, our faith 

as Indians in our criminal justice system has often been shook.  

The growing trend towards the abolition of death penalty has made the debate on this more vigorous 

making Indians question our support for the age-old practice.  

 

EVOLTION OF CAPITAL PUNISHMENT THROUGH AGES 

The history of capital punishment can be traced back to the ancient ages. When the threshold for capital 

punishment in the modern age is quite high, people were punished with it for petty offences in the 

early ages. From the ancient ages till late 18th Century the fear of death as a punishment was widely 

used as an effective social control weapon, with varying degrees of extent in different periods 

throughout the world.3  

The core message behind the imposition of the highest form of punishment was to conspicuously0let 

the people know of the vehement power of the state, and the cause and effect of going against the law.4 

Capital punishment reached its peak during the 17th and the 18th centuries when it was used for all 

grave offences, without any regard to the proportionality between the crime and the consequence. 

Moreover, cruellest ways0of inflicting death penalty were used publicly to deter the people from 

committing such crimes in the future.5 

 

TWIST IN THE TALE: A SHIFT TOWARDS A HUMANITARIAN PERSPECTIVE OF 

CAPITAL PUNISHMENT 

International Perspective 

In 1764, a treatise, “On Crimes and Punishments”, by Cesare Beccaria for the first time proposed a 

shift from the unproportionate use of death to generate terror among the people. He termed death 

penalty as inhumane and reasoned that it defeated the purpose of the law by permitting the state to 

arbitrarily do what the people were deterred from doing. He advocated that the role of capital 

punishment be limited to certain offences only, based on their degree of gravity and proposed a shift 

towards a more certain system of penalty.  

With Austria, Russia and Tuscany being the first few to act on Beccaria’s idea, pressure was created 

on United States and other European countries too, to deter from the primitive system of utmost terror. 

By 1860s most of Germany, England and US had limited death punishment to murder only. By the 

early 20th Century, several European nations like Switzerland, Norway, Portugal, Italy etc. restricted 

death penalty only to crimes committed during wartimes.6 

 
3 ROGER HOOD & CAROLYN HOYLE, THE DEATH PENALTY: A WORLDWIDE PERSPECTIVE (5th ed., 2015); IRVINE, L. H., BY 

RIGHT OF SWORD (1915), (January 29 2020, 10:00 AM), 

http://ndl.iitkgp.ac.in/document/OFA5SGtNZVk2eStZUk9Xc1N1SU9JSVMrYlRlT1diV0dXMWtLblA4YjRDdz0 
4 S. BANNER, THE DEATH PENALTY: AN AMERICAN HISTORY (2002) 
5 G. R. SCOTT, THE HISTORY OF CAPITAL PUNISHMENT (1950) 
6 Supra note 5. 
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By 1998, there were still more than 56% nations that still resorted to death punishment for murder and 

other offences.7 With the world being divided in their stance against the abolition of capital 

punishment, there was a categorisation of offences on the basis of their gravity, to which the 

punishment could be reasonably applied.  

The Geneva Convention of 1929 was the first international treaty that limited death punishment to 

“prisoners of war taken in an armed conflict.”8 

Article 6 of the ICCPR which uphold the right to life giving it a wide interpretation, limited the 

provision of capital punishment to only the “most serious crimes.”9 Not abolishing0death penalty 

completely, it limited its imposition based on gravity0of the crimes, age of the guilty (not below 18 

years) and based on sex (not pregnant women)10. It also guaranteed “the right to a fair trial” to the 

accused protecting him from being ‘arbitrarily0deprived’ of their lives. 

“Safeguards guaranteeing protection of rights of those facing the Death Penalty” published by the 

ECOSOC in 1984 restricted the scope of “most serious crimes” to the most0lethal international crimes. 

European Court of Human Rights in Ocalan v. Turkey observed that imposition of capital punishment 

by an unfair trial was against the ICCPR and was inhumane. The apex court of the US in Furman v. 

Georgia (1972) held that “the imposition and carrying out of the death penalty… constitutes cruel and 

unusual punishment in violation of the Eighth and Fourteenth Amendments.”11 

In Gregg v. Georgia12(1976), the US Supreme court moved from its ruling in the Furman case and 

observed that the new statutes on death penalty prescribed “objective standards to guide and make the 

process of imposition of sentence reviewable”, hence holding that capital punishment did not violate 

the Constitution. However, the “mandatory imposition of death penalty” was held unconstitutional in 

Woodson v. North Carolina.13 

The debate on capital punishment also extends to the execution methods employed in serving such 

punishment. US court in Rooper v. Simmons held that “cruel and unusual punishment were prohibited 

by the US government”. The Convention on Torture, Cruel, Inhumane or Degrading Treatment doesn’t 

equate death penalty with0torture. However, it does emphasize on the execution methods to be 

torture0free.14 

With the growing interface between human rights and death penalty provisions, the responsibilities of 

the states that have abolished death penalty have also been brought under the light in many cases 

dealing with extradition and deportation. In Soering v. UK and Germany, the ECHR ruled against 

extraditing0the accused to US owing to the “death row phenomenon” which lead to violation of torture 

prohibition.  

This growing trend towards the abolition of death penalty has resulted in 142 nations0 abolishing it in 

law0and practice by 2018.15 

 
7 Supra note 3. 
8 The Geneva Convention (1929). 
9 Article 6, International Covenant on Civil and Political Rights (1966). 
10 Article 6(e), International Covenant on Civil and Political Rights (1966). 
11 Furman v. Georgia, 409 U.S. 238 (1972). 
12 Gregg v.0Georgia, 428 U.S. 153 (1976). 
13 Woodson v. North Carolina, 28 U.S. 153 (1976). 
14  Report No.262, The Death Penalty, LAW COMMISSION OF INDIA, (January 29, 2020, 10:00 AM), 

http://lawcommissionofindia.nic.in/reports/Report262.pdf 
15 Death Penalty 2018: Facts and Figures, AMNESTY INTERNATIONAL, (January 29, 2020, 10:00 AM), 

https://www.amnesty.org/en/latest/news/2019/04/death-penalty-facts-and-figures-2018/ 
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Indian Perspective 

India has continued to root for death penalty as a punishment despite the shift world over. However, it 

has restricted the scope of its imposition to “rarest of0the rare” cases only.  

The Indian Penal Code prescribes death penalty for 10 offences like “murder,0criminal conspiracy, 

waging war against the government,0abetment of mutiny etc.” Capital punishment can also be 

provided under some Special laws like NDPS Act16, Armed Forces Acts17, Arms Act 1959, Terrorists 

and Disruptive Activities0(Prevention) Act, 198518 etc.  

The 35th Law Commission Report concluded in favour of retaining death penalty in India and observed 

that – 

“Having regard…. to the conditions in India, to the variety of social upbringing of its 

inhabitants, to the disparity in the level of morality and education in the country, …. To the 

diversity of its population and to the paramount need for maintaining law and order… India 

cannot risk the experiment of abolition of capital punishment.”19 

In light of Art. 21 which guarantees the right to life and personal liberty, the capital punishment has 

been challenged for its constitutional0validity in a number of cases. In Jagmohan Singh v. State of UP, 

the apex court concluded that “death penalty was neither unreasonable nor opposed to public interest.” 

It acknowledged the wide discretion given to the judges in deciding the quantum of penalty, however 

held that the exercise of this0discretion on recognised principles was the safest safeguard for the 

accused.20 

In the Rajendra Prasad case, J. Krishna Iyer held the discretion give to the judges as arbitrary and 

pleaded that death penalty should only be limited to “white0collar criminals”.21 Bachchan Singh Case 

overruled Rajendra Prasad judgment where the Supreme Court held “Section 302 of the IPC as not 

violative of Art. 21 and death penalty is constitutional if prescribed as an alternative to the offence of 

life imprisonment.”22 It also limited the scope of death penalty to the “rarest of the rare cases”.  The 

validity of death penalty has been affirmed by the SC in a number of cases.23 

In 1992 Shashi Nayar case challenging Jagmohan and Bachchan Singh cases, the court rejecting all 

contentions of 35th Law Commission Report being a guide no more, reaffirmed the cases.24 

The guidelines laid down in the Bachchan Singh’s case to determine “rarest of the rare” were reiterated 

in the Machhi Singh case where the court observed that “when the collective conscience of the 

community is shocked, the judges irrespective of their personal views shall inflict death penalty.”25 

In Balwant Singh v. State of Punjab26, the court held that in case of death sentence0special reasons are 

required to be stated. Further, in Deena v. UOI27, the court upheld the constitutional validity of 

 
16 Section 31A, NDPS Act, 1985. 
17 Section 73 of the Air Force Act, 1950; the Army Act, 1950; the Navy Act, 1957. 
18 Terrorists and Disruptive Activities (Prevention) Act, 1985. 
19 2, Capital Punishment, 35th Report of the Law Commission of India (1967), LAW COMMISSION OF INDIA, (January 29, 

2020, 10:00 AM), http://lawcommissionofindia.nic.in/1-50/Report35Vol2.pdf  
20 Jagmohan v. State of U.P., A.I.R. 1973 S.C. 947. 
21 Rajendra Prasad v. State of U.P., A.I.R. 1979 S.C. 916. 
22 Bachchan Singh v. state of Punjab, A.I.R. 1980 S.C. 898.  
23 Machhi Singh v. State of Punjab, A.I.R. 1983 S.C. 597; Sher Singh v. State of Punjab, A.I.R. 1983 S.C. 465; Allauddin 

Miah v. State of Bihar, A.I.R. 1989 S.C. 1456.  
24 Shashi Nayar v. Union of India, A.I.R. 1992 S.C. 395.  
25 Machhi Singh v. State of Punjab, A.I.R. 1983 S.C. 597 
26 Balwant Singh v. State of Punjab, (1976) 2 SCR 648.  
27 Deena v. Union of India, A.I.R. 1983 S.C. 1155.  
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execution by “hanging by rope” reasoning that it was just, fair0and reasonable procedure within Art. 

21.  

 

MOVING AWAY FROM BACHCHAN SINGH: TOWARDS ABOLISHING DEATH 

PENALTY 

With the spreading of movement away from death penalty and the growing scope of human rights, the 

debate on death punishment is more vigorous than ever. A number of arguments questing the need for 

the harshest punishment are being put forward.  

The question of Deterrence  

The major question on this debate is that of0deterrence. Whether there has been a decline in the crimes 

as a consequence of death penalty owing the fear of death is one of the most important arguments in 

favour of doing away with capital punishment. With deterrence and reformation being the0basis of 

punishment in India, death penalty takes away the chance of reformation. Hence, the question of 

deterrence becomes even more pertinent for its justification.28 

It is now widely accepted that death penalty offers no more deterrence than its counterpart i.e. life 

imprisonment.29 For the criminal justice system to deter people from committing crimes, it is not 

necessary that the0punishments be harsh and inhumane.30 If deterrence is ruled out as the justification 

for capital punishment, it makes the existence of it as a part of the criminal justice system even more 

questionable. That there is no social0need for it, is a good justification for doing away with capital 

punishment. Considering the present state, capital punishment appears to be more retributive in nature 

as opposed to detrimental. Reformation in this case goes out of question.  

The ambiguity surrounding the grant of death penalty owing to the wide discretion to the judges further 

shakes the impact of such a punishment. In a number of cases, death penalty from a lower court gets 

changed for a lesser punishment by another superior court. Many cases result in finding that the 

imposition of death penalty was wrong. All this makes us question the effectiveness behind such an 

excessive punishment.31 The delay in0cases is another factor that lessens the effectiveness of such a 

punishment. 

Against humanitarian principles 

Law is dynamic in0nature as it evolves with time. We have travelled a long way from times when 

death could be a possible solution for even petty offences. With the growing scope of human rights, 

the way we view human sufferings and address those has changed. “An eye for an0eye” is a solution 

no more. 

Human Rights perspective of0capital punishment places human life above all. The value attached to it 

does not allow anyone, not even the courts, to0deprive someone of their lives. It believes in the 

reformative approach of penology that everyone deserves a chance to reform and get back to the 

 
28 Report No.262, The Death Penalty, LAW COMMISSION OF INDIA, (January 29, 2020, 10:00 AM), 

http://lawcommissionofindia.nic.in/reports/Report262.pdf 
29 Ibid; Isaac Ehlrich, The Deterrent Effect of Capital Punishment: A Question of Life and Death, 65 AM. ECON. REV. 

397 (1975). 
30 Paul Robinson & John Darley,0Does Criminal Law Deter, 24 OXFORD JOURNAL0OF LEGAL STUDIES 173, 174 (2004). 
31 4, Dr. Jaswant Saini & Sandeep, Capital Punishment and Criminal Justice: An0Analytical Study, INDIAN JOURNAL OF 

SOCIAL0CONCERNS (2014) 
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society. The fact that capital punishment no more serves its initial purpose of deterrence, forces us to 

take a leaf from the other nations and reconsider the need to0have capital punishment in India.32  

 

TOWARDS A REFORMATIVE APPROACH: AN ALTERNATIVE TO DEATH PENALTY 

The question of abolishing death penalty doesn’t come without consequences. The crimes of the 

gravest nature are addressed through death penalty. One cannot do away with death penalty leaving a 

gap in the criminal justice system. There is a need to look for a viable0solution that can address the 

cases of this level of gravity upholding the purpose of deterrence and reformation behind such 

punishment.  

Owing to the changing times, we as Indians need to evolve our law. The criminal justice system 

requires to grow with time and to grow0sustainably. It requires that we examine the national 

crime0statistics to understand the lack of deterrence and the failure of death penalty as an effective 

punishment. We cannot ignore the realities of the different socio-economic0situations that exist in our 

country and many a times are a potential reason behind the ever-increasing crime rate. Death cannot 

be a possible solution to this.  

The new approach is the need of the hour. Towards Reformative theory of punishment is the change 

that India needs to strengthen the efficiency of its criminal justice system. By allowing the guilty a 

chance to reform, by making efforts to go to the root cause of the crimes is what could be an alternative 

approach.  

When there are examples where countries have replaced death penalty with more sustainable 

alternatives like definite sentence or indefinite sentence, we as Indians should take a leaf and work on 

a similar approach. Rooting for an age-old practice and turning our backs on the new humanitarian 

perspective is a viable solution no more. There is an urgent need to civilize0the criminal law and do 

away with death penalty.  
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AYODHYA – UNCONQUERABLE CITY OF GODS (VERDICT) 

- Nischal S. Kukade* 

 

ABSTRACT 

India is a country of substantial population of Muslims, Christians, Sikhs, Buddhists, Jains & 

adherents of folk religion. Hinduism is the third most widespread religion in the world after Islam & 

Christianity and it is thought to be oldest religion in the world, with roots tracing back to at least 

5,000 years ago. Islam is second largest religion in India though it came to India in early 7th century 

with the advent of Arab traders in Malabar coast, which spread in India mostly under Delhi 

Sultanate (1206-1526) and the Mughal Empire (1526-1856) greatly aided by the mystic superstition. 

The very recent landmark, historic and socio-religious debate in India was Ayodhya verdict, which 

was dispute between two religious communities, both of whom claim ownership over a piece of land, 

demarking 1,5000 square yards in the town of Ayodhya. The unanimous judgment by a 5-judge 

constitution bench brought down the curtain on a dispute that began in 1885. 

Keywords: Preponderance of probability, possession, invasion, demolishing. 

 

INTRODUCTION 

Ayodhya derived from Sanskrit word means ‘to fight, to wage war’, also known as unconquerable city 

of gods, located on bank of Saryu. The very historic judgment, which was striving for decision of 

integrity, equality also affecting the sentiments of people. Further solving disputes through various 

means which was finally resolved on 9th November 2019 in case of M. Siddiq (D) Thr Lrs v. Mahant 

Suresh Das & ors, longest 2nd case of 40 days hearing. 

Issues involved:  

• Construction of Babri Masjid in 1528 

• Ram idol was placed in 1949 

• Babri Masjid demolished in 1992 

• Decision of Allahabad high court 

• Archaeological survey report 

• Question of faith and belief  

• 40 days hearing 

 

HISTORICAL BACKGROUND 

In 1528, Babari Masjid was built as a tribute to Babur during his regime. But local peoples use to say 

that the masjid was made by demolishing Ram mandir and considered to be very first conflict between 

Hindus and Muslims. Therefore, in order to stop this, the British government built 6-7 foot grill brick 

wall after the riots of 1856-1857 as it mark the turning point over the use of space by the two 

communities, in order to create a buffer between them and resolve the conflict. 

In 1885 for the very first time the matter was taken to court when Mahant Raghuvirdas asked ‘chaat’ 

(roof) for praising or worshiping. Later in December 23, 1949 idol of lord Rama was placed inside 

 
* Student, BA. LL.B., Fifth year, Dr. Babsaheb Ambedkar College of Law, Main Branch, Nagpur, RTMNU  
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mosque, after that Hindus started worshiping that place too, because of which the sentiments of 

religious community of Muslim was hurt and heat up again. In order to deal with the area was 

completely ceased by court. Later on, in order to remove ban many civil cases were filed which 

included- 

➢ 1950- By Mahant Ram Chandra Das, violating his right to worship. 

➢ 1959- By Nirmohi Akhara, in order to claim possession over whole area. 

➢ 1961- By Sunni Waqf Board, in order to claim possession over whole area. 

On the same time, outside the court various religious committees were formed one of it was ‘Vishva 

Hindu Parishad’ in order to make a Ram mandir and work over it. At the same time the cases which 

were filed, their decision came up by Faizabad court in 1986 and allowed Hindus to worship over the 

disputed area. But it gave rise to aggression amongst Muslims, so they made their own committee as 

‘Babri Masjid Action Committee’. In 1989 a case was again filed in name of Ram Lalla Virajman, 

they also wanted possession over whole area. Then during the period of 1990 rally was organized from 

Gujrat to Ayodhya which made situation much tense and gave rise to riots. On 6th December, 1992 the 

Masjid was demolished and ram mandir was made over that place leading to agitation amongst both 

communities. On 16th December 1992 ‘Liberhan Committee’ was appointed to look after the 

demolition and search reasons of dispute matters and find a resolution over it. In 2002, ‘Ayodhya 

Vibhag’ was started and their main object was to resolve the matters and make communication between 

Hindus and Muslims. 

Again, in April 2002, bench of three judges constituted by Allahabad court in order to decide the 

possession over the disputed land. The 3 judges were- 

• Justice Sudhir Agrawal  

• Justice Sibghat Ullah Khan 

• Justice D.V. Sharama 

The judges asked ASI in order to submit a report of 12thcentury till 16thcentury. In which they stated 

the existence of a ‘very fine’ Ram temple at Janmasthan and the court noted that according to the ASI, 

‘Babur Masjid was built on the very spot where the old temple Janmasthan was standing’. Therefore, 

on 30 September 2010, Allahabad court divided land into three parts- 

i) Ram Murti Part was given to Ram Lalla Virajman 

ii) Ram Chabutra, Sita Rasoi, Bhandara was given to Nirmohi Akhara 

iii) Remaining part was given to Sunni Waqt board 

In 2016 again case was filed by Subramanian Swamy, in 2017 Justice Khehar guided both religious 

committee members to solve it outside court but until that time 32 appeal against Supreme Court 

decision were filed. Then in January 2019, 5-judge bench constituted of: 

1. Justice Ranjan Gogoi 

2. Justice Sharad Arvind Bobde 

3. Justice D.Y. Chandrachud 

4. Justice Ashok Bhushan 

5. Justice S. Abdul Nazeen  

On 8th march 2019 mediation panel was placed in order to settle dispute, including: 

1. Retd. J. FMI Kalifulla 

2. Shri. Shri. Ravi Shankar 

3. Sr. Adv. Sriram Panchu 
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Finally, on May 2019 mediation panel report was submitted to Supreme Court and reserve hearing for 

40 days. 

 

ANALYSIS OF CASE 

✓ Title suit in civil appeal - As per the given report of ASI, Supreme Court concluded that the 

Masjid was built over a structure which was ‘non-Islamic’. Considering the matter of 

preponderance of probability (larger in number) the question was not that of Why was the 

structure destroyed? Or what was the purpose of demolishing for mosque? 

The question was what happened in 12th to 16th century. As said by Supreme Court, we cannot 

find title by ASI report. 

✓ Look upon Travel records – Supreme Court looked upon travel records but again on the basis 

of travel records, faith and belief the title cannot be decided. Title can only be decided on 

what evidence survive during cross examination in court. 

✓ Despite the structure worship continued – Supreme Court considered that despite being 

structure which was raised on site, it did not affect the faith and belief of the devotees and 

gave rise to preponderance of probability. Further evidence was provided that during the 

major occasion on large scale number of people use to visit like that of during Kartik 

Pournima or Ram Navmi. They use to visit not only on outer court yard but also on disputed 

side. On the same side Islamic people keep practicing their Namaz and never stopped. 

Muslim people never let go possession they always had possession. As riots took place the 

last Namaz was held on Friday, 1949. 

✓ Adverse possession – Waqf board failed to proof exclusive possession over the inner court 

yard. Whereas, Hindu proved possession over outer yard. 

✓ Division of Land – Allahabad court when divided the disputed land, the argument was held 

that they never asked for distribution of land, the case was of title and whose possession over 

it. Granting relief was never asked under order 7 rule 7 of CPC. Supreme Court agreed upon 

it. 

✓ Faith and Belief – It was very clearly stated by Supreme Court that the decision cannot be 

given only on basis of religious faith and belief. 

✓ Demolishing of Masjid – Babri Masjid 3 domed mosque which was built in the name of 

Emperor Babur in, 1528 in Jaunpuri style (stand still dec.6, 1992). On 6 December 1992 the 

Islamic people were deprived of mosque and later on mosque was demolished. The 

destruction of the mosque took place in breach of order of status quo and assurance given to 

the court. Supreme Court said that the act was unjust, and the injustice done was to be 

addressed. Further, it was held they will be given a prominent place of land in Ayodhya. The 

Supreme Court by using article 142 of Indian constitution power of Supreme Court to pass a 

decree or make such order as necessary for doing complete justice. 

✓ Final decision – The final decision was given that both parties will be allotted land on same 

day. 2.77 Acres land of Barbi masjid to Ram Lalla Virajman and 5 acres of land will be given 

by central or state government to Waqf Board. 

Therefore, injustice done was addressed, preponderance of probability was taken care of and title has 

been decided. The court said ‘Dispute was as old as the idea of India itself.’ And observed ‘The lands 

of our country have witnessed invasion and dissensions. Yet they have assimilated into the idea of 

India everyone who sought their providence, whether they came as merchants, travelers or as 

conqueror.’ 
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CONCLUSION 

The case been held as the second longest case, of 5 judges’ bench as one of noteworthy, considering 

unanimity however need not mean it is fair and equitable. As it took decades to find a solution but 

supreme court again performed with astounding decision by protecting each and every right and giving 

historic view to it, proving again the correct means of supremacy and standing still with one more 

brick of justified case.  
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THE SCOPE OF IMPLEMENTING MARITIME LAWS AGAINST 
HUMAN TRAFFICKING BY SEA IN BANGLADESH 

- Md Mohshin Raja* 

 

ABSTRACT 

Human trafficking by the organized traffickers is an age-old crime. Beside the traditional land 

routes, using sea routes for human trafficking has become a recent phenomenon. Several 

international and regional instruments are existing to combat the human trafficking worldwide, even 

though maritime instruments are adopted to carb down the human trafficking by sea routes. There 

are several laws in Bangladesh also for preventing human trafficking which are otherwise effective, 

but not adequate to prevent human trafficking by sea. Bangladesh is vulnerable to women and child 

trafficking, which need to be prevented effectively. Maritime laws of Bangladesh consist many 

relevant provisions which seems to be implementable in preventing the human trafficking by sea. 

Thus, the objective of this article is to find out how the maritime laws may be implemented in 

preventing human trafficking by sea. The study aims to discuss human trafficking in global 

perspective, regional level and in Bangladesh scenario. It concludes with finding out the scope of 

implementation of maritime laws in preventing the human trafficking by sea and the specific 

recommendation in the field. 

Key words: Maritime Laws, Sea, Human Trafficking, Implementation. 

 

INTRODUCTION 

Human trafficking is one of the largest criminal industries in the world. Human trafficking is not a 

recent issue, rather has been existing for ages.1 During the 19th century, under the pressure of strong 

anti-slavery campaigns, several laws for the suppression of slavery was enacted.2 Earlier, there was no 

internationally recognized definition of ‘human trafficking’. The term “trafficking” was used for the 

first time in the International context during the early twentieth century3.  

‘The UN Protocol to Prevent, Suppress and Punish Trafficking in Persons, 2000’ defined the human 

trafficking for the first time which was reciprocated by a U.S. law called ‘The Trafficking Victims 

Protection Act, 2000’.4 Besides, the ‘SAARC Convention on Prevention and Combating Trafficking 

in Women and Children for Prostitution’ has also defined the offence of human trafficking.5 In South 

Asia, Bangladesh, India and Nepal are most vulnerable to the said offence.  Amid the above, 

Bangladesh is at risk for human trafficking due to the geological aspect.6 In recent years due to the 

 
* Lawyer, M.Phil. Researcher at Bangladesh University of Professionals. 
1 Bales K., Trodd Z., Kent Williamson A.(2009) Modern Slavery: The Secret World of 27 Million People, One world Pub,  

p. 2 
2 As an example ‘US Act Prohibiting Importation of Slaves, 1807’  
3 Gallagher, A, (2010), The International Law of Human Trafficking, Cambridge University Press, p.13  
4 Unodc.org. (2018). What is Human Trafficking? [online] Available at: https://www.unodc.org/unodc/en/human-

trafficking/what- is-human-trafficking.html [Accessed 27 Oct. 2018]. 
55 Rahaman, M, 'Human Trafficking in South Asia (Special Preferences on Bangladesh, India and Nepal): A Human Rights 

Perspective' (March 20, 2015). IOSR Journal of Humanities and Social Science, Vol. 20, Issue 3, 2015. Available at SSRN: 

https://ssrn.com/abstract=2815115. 
6 Biswas, S. (2015).Human Trafficking in Bangladesh: An Overview, Fair, http://fairbd.net/human-trafficking-in-

bangladesh-an-overview/(accessed July 3, 2015) 
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more secured route and more profit, traffickers have widely used the sea route which is most inhuman 

way of human trafficking. 

 

Human trafficking by sea is related to maritime affairs and a transnational offence. The said offence is 

usually committed by the offenders from different states. So it is quite difficult to fight against this 

inhuman crime only through the existing laws for their limitations in operation and framework. Though 

the state laws are quite intelligibly framed, yet there is scope to prevent the human trafficking by the 

implementation of maritime laws as those laws contain several provisions related to maritime crime. 

Thereby a potential scope exist to carry out analysis on the implementation of the maritime laws in the 

prevention of human trafficking by sea.  

 

 

PROBLEM STATEMENT 

 

'Human Trafficking' is one of the severe crimes in Bangladesh. It is reported that, number of children 

and women are trafficked out from Bangladesh (Biswas, 2015). Many of the trafficked victims of 

Bangladesh are killed inhumanly by organized slave traders either in the sea or in the overseas coastal 

jungles (Jamil, 2015).  

 

Earlier, the traffickers used to use the land route for human trafficking.  In the recent past, for the 

advantage of safe transit, high profit and minimum effort, using the sea route has been widespread for 

trafficking people from Bangladesh.  

 

There are several laws in Bangladesh with provisions of severe punishment to prevent the offence of 

human trafficking. The offence of trafficking and sexual exploitation against women and children is 

punishable with life imprisonment under the “Nari-O-Shishu Nirjaton Daman Ain, 2000 (amended in 

2003). Such offences are also prohibited under Sections 372 and 373 of the Penal Code, 1860. To meet 

the need of the situation ‘Human Trafficking (Deterrence and Suppression) Act, 2012’ and ‘Overseas 

Employment and Migration Act, 2013’ has been enacted. But the recent reports on human trafficking 

expressed that the extent of human trafficking by sea is increasing day by day (US Department of 

State, 2015).  

 

Thereby, it is presumed that though the above-mentioned laws are effective against human trafficking 

but still there is a scope for other legal instrument to play role against human trafficking by sea 

(Bhuiyan and Alam. 2015). Thus, it is a matter of research to find out other legal instrument in 

preventing of human trafficking by sea. The human trafficking by the sea takes place basically in the 

maritime arena and it is a transnational offence. Thus, the maritime legal instrument in any form might 

be preferable one.  

   

The maritime laws of Bangladesh contain many useful and effective provisions relating to the 

supervision of the maritime arena, those may play role in addition to the existing laws for preventing 

human trafficking by sea. In this context, the study analyses the extent of the role of maritime laws in 

the prevention of human trafficking by sea in addition to the existing laws. In this regard, my effort 

will be to explore how the maritime laws may play role to prevent the human trafficking by the sea in 

Bangladesh. 

 
OBJECTIVES 

The general objective of this study is to examine the extent of implementation of the maritime laws in 

preventing human trafficking by sea in Bangladesh context. The specific objectives are to analyse the 
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extent of role of the maritime laws in preventing human trafficking by the sea in Bangladesh and to 

explore the way of implementation of maritime laws in preventing the human trafficking by the Sea in 

Bangladesh with the specific recommendation. 

 

LITERATURE REVIEW 

There are a smaller number of literatures focusing on maritime laws and human trafficking issue in 

Bangladesh perspective. However, different law books, research articles and existing write-ups have 

been reviewed in connection to the study. (Biswas, 2015) in his article titled 'Human Trafficking in 

Bangladesh: An Overview' (2015), has examined the contemporary phenomenon of Human 

Trafficking specially using the water route and has rightly identified the reasons along with stapes 

taken by the government.  

 (Sattar, 2017) in another article titled 'Trafficking in Bangladesh: Humanity lost in the sea of 

inhumanity' has described the inhuman consequence of human Trafficking by the Sea and the reaction 

in national and international level by concern states. Worth mentioning that the findings of the articles 

based on only situational information, no in-depth discussion has been made and no alternative or 

innovative ideas was generated out of that article. 

(Rajput, 2018), an Indian legal scholar has kept a significant footprint on maritime criminal issues 

including human trafficking of this subcontinent in his   research paper namely ‘Bay of Bengal 

maritime delimitation cases: Upholding the Rule of law in international relations’. The researcher has 

expressed that the UNCLOS provides a number of significant provisions against maritime crimes. The 

researcher has found out the role of the UNCLOS, a legal instrument of International law in maritime 

issues in the South Asia. However, he has not put any light on resolving the issue. 

 

Besides above, (Rahman, 2015) in his research paper titled "Human Trafficking in South Asia (Special 

preferences on Bangladesh, India and Nepal): A Human Rights perspective" has focused on the fact 

that human trafficking is an age old issue and the South Asia is a trafficking prone region where there 

is vulnerability of the countries to that particular organized crime. The study has compared the human 

trafficking with the violation of human right in the scale of graveness. It has recommended to comply 

with the convention at state level. The paper, though recommended such but could not touch the present 

phenomena of human trafficking by sea and thus the matter of maritime laws did not take place in 

discussion. 

 

‘International Organization for Migration’, Geneva, Switzerland has published an informative booklet 

named “Data and Research on Human Trafficking: A Global Survey” 2005. In this publication the 

authority has gathered a huge data and information regarding the human trafficking worldwide. This 

publication revealed that the trafficking has become most important topic for social, legal and 

humanitarian aspect which is being studied all over the world and the research in this field has a great 

value.  

A research-based report published by United States Department of State (2015)'Trafficking in Persons 

Report - Bangladesh' where it has analysed the human Trafficking state, present situation and 

recommended on the responsibilities of the government has also been reviewed.      

The existing literature addressed different issues of maritime law, but the matter touching the human 

trafficking by sea coupled with the maritime laws is significantly absent. Most of the existing efforts 

focused on the maritime and admiralty affairs, ship and its connected party's standards, execution of 

maritime law, dispute settlement procedure. However, there is a prospective knowledge gap in 

exploring the role of maritime laws in preventing the human trafficking by sea. So, there is an abundant 
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scope to carry out research on the maritime laws in preventing the human trafficking by sea. Thus, a 

new approach is needed to examine the probability of finding out some better ways by the means of 

further study. 

 
PRESENT SCENARIO OF HUMAN TRAFFICKING 

 

Due to the geographical location Bangladesh has become a source and transit country for men, women, 

and children trafficking. Being the most valuable asset of Bangladesh, the man power has been 

deceived, trafficked, forced to be labour and die inhumanly. A study reveals that over the last decade, 

a number of children and women were trafficked out of Bangladesh. In Bangladesh, the traffickers 

used to use various land routes for this purpose earlier. In recent years due to the more secured route 

and more profit, traffickers have widely used the sea route which is most inhuman way of human 

trafficking. 

In recent past newly transit points have been discovered to smuggle people from Bangladesh to South 

–East Asian countries using water routes. But all these information have been revealed after the 

discovery of mass graves in Thailand. The overall study and documented statistics denote the 

magnitudes of the problems of the present scenario of human trafficking in Bangladesh. 

 

Government of Bangladesh has taken many stapes of increasing efforts to combat human trafficking. 

To meet the need of the increasing situation of this offence, ‘Human Trafficking (Deterrence and 

Suppression) Act, 2012’ and ‘Overseas Employment and Migration Act, 2013’ has been enacted. But 

the recent reports on human trafficking expressed that the extent of human trafficking by sea is 

increasing day by day. 

 

REGULATORY FRAMEWORK IN GLOBAL CONTEXT 

 

Globally, an estimated two and half a million people are trafficked each year; of these, approximately 

half of them are trafficked for sexual exploitation, one-third for labour exploitation and the remainder 

for a combination of both. A number of international and regional instruments has been developed 

specifically to address human trafficking issues. A number of legal instruments/legal frameworks are 

in existence related to the research objectives, which are as follows: 

 

The Convention of 1949 

A number of International treaties have addressed trafficking and the exploitation of prostitution which 

are the key instrument existing and executed worldwide. The 1949 Convention for the Suppression of 

the Traffic in Persons has consolidated the undermentioned treaties: 

• The International Agreement for the Suppression of the White Slave Traffic (1904), 

• The International Convention for the Suppression of the White Slave Traffic (May   1910), 

• The International Convention for the Suppression of the Traffic in Women and Children (1921) 

• The International Convention for the Suppression of the Traffic in Women of Full Age (1933). 

The Transnational Crime Convention  

In rejoinder to the lacking of the 1949 Convention, the United Nations General Assembly has adopted 

the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children 

(the Trafficking Protocol). The Trafficking Protocol supplements the United Nations Convention 
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against Transnational Organized Crime (the “Transnational Crime Convention”), which became 

effective in September 2003. It is intended to provide greater standardization or coordination of 

national policy, legislative, administrative and enforcement approaches to the problem to ensure a 

more efficient and effective global effort to control it.7 The Transnational Crime Convention is legally 

binding upon its parties. States Parties undertake the obligation to criminalize these offences in 

accordance with the provisions of the Transnational Crime Convention.8 

In order to strengthen the human rights principles and perspective of the Trafficking Protocol, the 

United Nations High Commissioner for Human Rights developed the following instruments: 

• The Recommended Principles on Human Rights and Human Trafficking, and 

• The Recommended Guidelines on Human Rights and Human Trafficking  

The recommended principles and guidelines 

The Trafficking Protocol was developed primarily as a law enforcement instrument rather than a 

human rights instrument. The Trafficking Protocol touches on human rights considerations, for 

example, establishing certain minimum human rights standards and providing that its provisions must 

not undermine existing international human rights protections.9 According to Article 2, the purposes 

of the Protocol: 

• To prevent and combat trafficking in persons, paying particular attention to women and children, 

• To protect and assist the victims of such trafficking, with full respect for their human rights and 

• To promote cooperation among States Parties in order to meet those objectives. 

An organized criminal group is defined by the Transnational Crime Convention as a structured group 

of three or more persons existing for a period of time, acting in concert with the aim of committing 

one or more serious crimes or offenses established by the Transnational Crime Convention or the 

Trafficking Protocol in order to obtain, directly or indirectly, a financial or other material benefit. 

World Congress against Commercial Sexual Exploitation  

Two world congresses have been held to combat the commercial sexual exploitation of children 

(CSEC). The First World Congress was held in Stockholm, Sweden in 1996 and the Second World. 

Congress was held in Yokohama, Japan in 2001. States commitments to fight CSEC are contained in 

the following outcome documents: 

• The Stockholm Declaration, 

• The Stockholm Agenda for Action against Commercial Sexual Exploitation of Children, and 

• The Yokohama Global Commitment. 

A discussion of these instruments is outside of the scope of this Resource Guide. 

The United Nations Millennium Declaration 

 
7 United Nations, Economic and Social Commission for Asia and the Pacific and EBSCOhost, Combating Human 

Trafficking in Asia: A Resource Guide to International and Regional Legal Instruments, Political Commitments and 

Recommended Practices. (United Nations Publications 2005)at p. 98 

<http://search.ebscohost.com/login.aspx?direct=true&scope=site&db=nlebk&db=nlabk&AN=117913> last visited 30 

August 2019. 
8 ibid  at p. 99 
9 supra note 7 at p. 102. 
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The Millennium Declaration was adopted at the Millennium Summit held in September 2000. The 

Millennium Summit was the largest-ever gathering of world leaders.3 The Millennium Declaration 

was adopted by all 189 Member States of the United Nations General Assembly. The Millennium 

Declaration “sets out within a single framework the key challenges facing humanity at the threshold 

of the new millennium, outlines a response to these challenges, and establishes concrete measures for 

judging performance through a set of interrelated commitments, goals and targets on development, 

governance, peace, security and human rights.10 

Regional Instruments 

In addition to these international instruments, a number of regional trafficking instruments are also 

existing to United Nations member states. Regional Instruments also contain such preventive measures 

as it is contained in the International instruments as discussed above: 

• The ARIAT Regional Action Plan11; 

• The ASEM Action Plan to Combat Trafficking in Persons, Especially Women and Children; 

• The Bangkok Accord and Plan of Action to Combat Trafficking in Women; 

• The SAARC Convention on Preventing and Combating Trafficking in Women and Children for 

Prostitution. 

Noteworthy that the above-mentioned regional conventions are also restricts and facilitate the state 

authorities to combat the human trafficking, but the prime focus remains in all cases to suggest the 

states to adopt their domestic laws in the line of the international and regional conventions. Thus it is 

fairly clear that to combat the human trafficking, offence specific domestic law is required to be 

adopted.  

 

HUMAN TRAFFICKING BY SEA 

There are number of International conventions and other instruments to combat human trafficking, 

even then the maritime related international and regional instruments were adopted to fight specifically 

the maritime crimes. The adoption of such maritime instruments are the best instance for the argument 

of this research i.e. application of maritime laws against human trafficking by sea.  

SUA Convention 

Convention for the Suppression of Unlawful Acts against the Safety of Maritime Navigation, Adopted 

10 March 1988; Entry into force 1 March 1992. Article 8 of the SUA Convention covers the 

responsibilities and roles of the master of the ship, flag State and receiving State in delivering to the 

authorities of any State Party any person believed to have committed an offence under the Convention, 

including the furnishing of evidence pertaining to the alleged offence. 

Article 12 of the Convention requires States Parties to afford one another assistance in connection with 

criminal proceedings brought in respect of the offences. A new Article 12bis cover the conditions 

under which a person who is being detained or is serving a sentence in the territory of one State Party 

may be transferred to another State Party for purposes of identification, testimony or otherwise 

providing assistance in obtaining evidence for the investigation or prosecution of offences.   

SOLAS, 1974  

 
10 Supra note 7 at p.97. 
11 Supra note 7 at p. 131.  
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The SOLAS Convention in its successive forms is generally regarded as the most important of all 

international treaties concerning the safety of merchant ships. The first version was adopted in 1914, 

in response to the Titanic disaster, the second in 1929, the third in 1948, and the fourth in 1960. The 

1974 version includes the tacit acceptance procedure - which provides that an amendment shall enter 

into force on a specified date unless, before that date, objections to the amendment are received from 

an agreed number of Parties. Adoption of this convention took place on 1 November 1974 and entered 

into force on 25 May 1980 

SAR Convention 

The 1979 Convention, adopted at a Conference in Hamburg, was aimed at developing an international 

SAR plan, so that, no matter where an accident occurs, the rescue of persons in distress at sea will be 

coordinated by a SAR organization and, when necessary, by co-operation between neighbouring SAR 

organizations.  

Although the obligation of ships to go to the assistance of vessels in distress was enshrined both in 

tradition and in international treaties such as the International Convention for the Safety of Life at Sea 

(SOLAS), 1974, there was, until the adoption of the SAR Convention, no international system covering 

search and rescue operations. In some areas there was a well-established organization able to provide 

assistance promptly and efficiently, in others there was nothing at all. 

 
HUMAN TRAFFICKING AND THE LAWS OF BANGLADESH 

 

'Human Trafficking' is one of the severe crimes in the world and no exception Bangladesh is. It is 

reported that, number of children and women are trafficked out from Bangladesh.12 Many of the 

trafficked victims are killed inhumanly by organized slave traders either in the sea or in the overseas 

coastal jungles.13 Government of Bangladesh is always strict and has done commendable job in 

enactment of different laws having variety of punishment. There are several laws in Bangladesh with 

provisions of severe punishment to prevent the offence of human trafficking.  

 

The offence of trafficking and sexual exploitation against women and children is punishable with life 

imprisonment under the “Nari-O-Shishu Nirjaton Daman Ain, 2000 (amended in 2003). Such offences 

are also prohibited under Sections 372 and 373 of the Penal Code, 1860. To meet the need of the 

situation ‘Human Trafficking (Deterrence and Suppression) Act, 2012’ and ‘Overseas Employment 

and Migration Act, 2013’ has enacted. But the recent reports on human trafficking expressed that the 

extent of human trafficking by sea is increasing day by day14. Thereby, it is presumed that above 

mentioned laws are effective against human trafficking otherwise but not adequate when human beings 

are trafficked by the sea route15. 

 

Thus, there is scope to find out other legal instrument in preventing of human trafficking by sea. The 

human trafficking by the sea takes place basically in the maritime arena and it is a transnational 

offence. The offenders and the scene of the crime are mostly on the international platform which 

requires a maritime legal instrument.  

 

 
12 Supra note 6 
13 Khan, Mohammad Jamil. (2015).Iranian islands a torture ground for duped migrants, Dhaka Tribune. 

http://www.dhakatribune.com/2015/apr/04/iranian-islands-torture-ground-duped-migrants (accessed Oct 24 2018). 
14 Undoc.United States Department of State, (2015) Trafficking in Persons Report - Bangladesh, 27 July 2015, available 

at: http://www.refworld.org/docid/55b73c1531.html [accessed 2 December 2016] 
15 Bhuiyan, K and Alam, J.(2015). Maritime crimes: Bangladeshis in Thai jungle, the Daily Star, March 8, 2015 
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Existing Laws against Human Trafficking by Sea 

Despite of existence of several laws in related field, the increasing graph of human trafficking gives 

raise the question on adequacy and effectiveness of existing domestic laws of Bangladesh against 

human trafficking by sea. According to section 5 of the ‘Human Trafficking (Deterrence and 

Suppression) Act, 2012’ the prosecution have an extraterritorial effect and will be considered as if it 

committed in Bangladesh territory. But if the evidence and witnesses exist out of Bangladesh then this 

jurisdiction has no effect on the prevention of human trafficking. According to section 19 of the same 

Act, the investigation of the allegation under this act is vested on the police. The same way other 

existing laws touching the human trafficking like “Nari-O-Shishu Nirjaton Daman Ain, 2000 

(amended in 2003) and ‘Overseas Employment and Migration Act’ 2013 are also lacking in preventing 

the human trafficking by the sea. 

 

DISCUSSION 

As an independent topic both the human trafficking and maritime law are widely discussed and 

analysed being tagged with other relevant matters. But the interrelation between Maritime Laws of 

Bangladesh and Human Trafficking remained a grey area due to insufficient exploration by the 

scholars. It is quite visible that the maritime security issues, maritime boundary demolition and 

maritime shipping issues are at pick, but being a serious crime containing the nature of maritime 

offence, the human trafficking by sea is still Less flourished topic. 'The Bangladesh Merchant Shipping 

Ordinance, 1983' consists number of provisions regarding the supervision, taking action and imposing 

penalties in maritime perimeter which indicates the remote relation with the crimes specially human 

trafficking by sea. Human trafficking has become most important topic for social, legal and 

humanitarian aspect which is being studied all over the world and the research in this field has a great 

value16. Some significant provisions of maritime laws have been identified through this study. The 

provision of a license, maintaining the register, and provisions of punishment are mentionable as to 

fight against human trafficking by sea.  

Thus, the maritime laws of Bangladesh contain many useful and effective provisions relating to the 

supervision of the maritime arena, those may be implemented in addition to the existing laws for the 

preventing human trafficking by sea. In this context, the proposed research will analyse the role of 

maritime laws in the prevention of human trafficking by sea. In this regard, my effort will be to explore 

how the maritime laws may be implemented to prevent the human trafficking by the sea in Bangladesh. 

  

RECOMMENDATIONS 

It is thereby recommended that strict and immediate step to be taken to weaken this rising threat of 

human trafficking by visible engagement of law enforcing agencies by establishing grip over the root 

of the crime. Beside those, creating awareness amongst the local as well about the injurious effect of 

human trafficking. It is further suggested to develop the road communication along the border areas. 

Apart from those the steps as given below may be considered for controlling the human trafficking by 

sea:  

Amendment of Maritime Laws:   It is evident from existing literature, Maritime laws and the case 

studies that the maritime laws might have a role in preventing human trafficking by sea. However, it 

is a necessary step to bring amendment in existing maritime laws to fill the lacuna of the existing laws. 

As an example, UNCLOS being the International law is not automatically applicable for the courts of 

Bangladesh, thus new provisions as per the UNCLOS may be inserted in The Maritime Zones Act 

 
16 IOM Annual report 2015 

http://www.lexhumanitariae.co.in/


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in  
Volume I Issue IV | October 2020                                                                       ISSN: 2582-5216 

 

 

Page | 308  
 

1974. The same way. Other provisions of various International instruments may be incorporated in the 

existing domestic maritime laws of Bangladesh. It is a matter of hope that the Government has already 

taken steps to incorporate some of the provisions as an amendment of existing maritime laws. 

Application of Maritime Laws: At present the human trafficking by sea is being tackled by the 

existing laws against human trafficking. This article argues that the maritime laws so far are practicable 

should also be implemented beside other laws of the land. As the crime of human trafficking is 

multidimensional means applied by the criminals, all around attack should be continued comprising 

of domestic laws as well as maritime laws simultaneously. 

Maritime Authority to be Strengthen:  It is also very important to look into the fields where the 

maritime authorities may be strengthened to enable them to act against unforeseen criminal technics 

and tricks. In doing so, a national level work plan may be undertaken. An independent authority 

comprising of different organization for assisting the prime force i.e. Bangladesh Coast Guard. 

Bilateral/ Multilateral Cooperation: Facts about human trafficking by sea, as revealed as a 

transnational maritime crime, need a comprehensive bilateral or multilateral cooperation. To achieve 

this aim, required treaties or MOUs may be signed amongst the coastal states concern focusing to the 

human trafficking routes. 

 

CONCLUSION 

Human trafficking along with arms business is said to be the second largest criminal industry in the 

world. Due to the geographical location Bangladesh has become a source and transit country for men, 

women, and children trafficked for the purposes of forced labour and commercial sexual exploitation. 

Being the most valuable asset of Bangladesh, the man power has been deceived, trafficked, forced to 

be labour and die inhumanly.  

In Bangladesh, the traffickers used to use various land routes for this purpose earlier. But in recent past 

newly transit points have been discovered to smuggle people from Bangladesh to South –East Asian 

countries using water routes. But all these information have been revealed after the discovery of mass 

graves in Thailand. The overall study and documented statistics denote the magnitudes of the problems 

of the present scenario of human trafficking in Bangladesh. 

 

Now it is necessary to take the maritime factors and actors to fight against human trafficking by the 

sea. To do the same is prime task to explore the Maritime laws of Bangladesh to substantiate the 

existing laws against human trafficking by sea. It may be referred that the existing maritime laws may 

be an effective tool for preventing the human trafficking by sea. Maritime laws may have some role 

on this issue which needs to reveal through proper research. The research that I have proposed has a 

significant role in finding out an all-out solution for the future and will bring a fruitful recommendation 

in this field. Examining the effectiveness of maritime laws may find out a vast area of jurisdiction and 

all out mechanism for fighting against the human trafficking by sea from Bangladesh. 
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