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A WORD FROM THE TEAM 

 

 

Lex Humanitariae: Journal for a Change (ISSN: 2582-5216) is proud to complete its 
Volume I Issue III. The current issue consists of articles, short notes, case comments, 
legislative comments and book reviews, contributed by advocates, academicians, researchers 
& students from all parts of the country. Each contribution has been thoroughly examined 
by our editorial team to provide a filtered and quality read. 

 

The fact that law as a subject is dynamic and ever evolving makes it imperative for lawyers, 
academicians, researchers, and students to stay abreast of recent developments. The same 
thought process has led us to develop a dedication towards providing all the contributors 
with a platform to express their original ideas on contemporary issues. With the same 
endeavour to present view on latest legal developments within and outside country we are 
successful in presenting diverse selection of stimulating articles. 

 

We strive hard to stick to the core of the Journal's principles, which includes diversity and 
open discussion from all aspects of law while maintaining highest standards of professional 
integrity.  

 

The Issue is a culmination of the efforts of several people who must be rightly acknowledged. 
We would like to place on record our sincere gratitude to all our contributors for their 
valuable work. We would also like to thank all the members of Editorial Board for their efforts 
in shortlisting and editing the papers to ensure that the ideas of authors are being expressed 
in the best possible manner; and finally the members of our technical support team for 
making this issue reach all our readers by way of an open access system. 

 

We sincerely hope that the present issue will come to the expectations of its readers. 

 

 

Team Lex Humanitariae
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INTERNATIONAL RESPONSE TO COVID-19: 

INITIATIVES AND DECLARATIONS BY THE UN, WHO, WCO, WTO 
AND OTHER STAKEHOLDERS ON WORLD TRADE, CUSTOMS LAW 

AND SOLIDARITY IN A HUMAN EMERGENCY 

 - Carsten Weerth* 

 

ABSTRACT 

The worldwide spread of the SARS-CoV-2 virus from Wuhan, Hubei province, China, in 188 

countries (according to WHO figures: 216 countries, territories and economic areas) represents an 

unprecedented threat to Global Health and Global Trade in the times of Globalization. The virus 

triggers COVID-19 (Coronavirus disease 2019), which can range from a symptom-free course to 

severe respiratory syndrome (pneumonia) and affect other organ systems as well. More than 10 

million persons were infected worldwide in the end of June 2020, more than 500,000 persons die 

from COVID-19 (as of 30 June 2020) – a truly global pandemic spread. 

The United Nations (UN), World Health Organization (WHO), The Food and Agricultural 

Organization of the UN (FAO), World Trade Organization (WTO), World Customs Organization 

(WCO) and its stakeholders and partners have in the light of the global COVID-19 pandemic joined 

forces and developed joined trade policies and legal approaches and declarations in order to combat 

the social and economic impact COVID-19. This paper gives an overview of the initiatives and 

different approaches and sorts them in different categories: (Joint) Declarations, Lists / Databases, 

Reports, Guidance, Warnings and Press Releases. 

 

INTRODUCTION 

The worldwide spread of the SARS-CoV-2 virus (a corona virus) from a wildlife market in the 11 

million metropolis of Wuhan, Hubei province, China, in 188 countries (according to WHO figures: 

216 countries, countries and economic areas) represents an unprecedented threat to global health and 

Global Trade in times of Globalization. The virus triggers COVID-19 (Coronavirus disease 2019), 

which can range from a symptom-free course to severe respiratory syndrome (pneumonia) and affect 

other organ systems apart from the lung as well (e.g. the gut, heart and brain). 

More than 11 million people were infected worldwide in the beginning of July 2020, more than 

525,000 people die from COVID-19 (as of 4 July 2020) – a truly global pandemic spread.1 

The situation in the different countries is dynamic and the measures taken by national and regional 

governments vary from week to week, from month to month. Most economies suffer strongly due to 

social and economic lockdowns: The world trade, the industrial production and the overall economic 

development slows and sometimes stops. 

The United Nations (UN), the World Health Organization (WHO), the Food and Agricultural 

 
* Dr. Carsten Weerth BSc LLM MA (ORCID-ID 0000-0003-3702-8456) is legal expert in customs law who works with 

Germany’s Customs Service and is Lecturer of Law and Management with the FOM Hochschule für Oekonomie and 

Management. He has founded the Center for Customs Law and Customs Research. 

 
1  The situation is dynamic and can best be seen on the Johns Hopkins University Corona Dashboard, URL: 

https://coronavirus.jhu.edu/map.html (retrieved 4/7/2020). 
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Organization of the UN (FAO); the World Customs Organisation (WCO), the World Trade 

Organization (WTO), and its stakeholders such as the UN Food and Agricultural Organization (FAO), 

the International Maritime Organization (IMO), the International Air Transport Association (IATA), 

World Road Transport Organization (IRU) and the International Chamber of Commerce (ICC) have 

joined forces in order to create (joint) declarations, guidance and warnings to combat the COVID-19 

pandemic and the economic and social consequences of slowed or halted industrial production, 

lockdowns and curfews and a severely cut down global trade. Again, it is urged that all medical 

supplies must be delivered with a high priority and the trade in essential goods such as medication and 

food must be upheld and ensured over borders that are closed for humans in order to stop the spread 

of COVID-19. INTERPOL and EUROPOL and others are warning over new criminal approaches and 

counterfeit products in the COVID-19 pandemic. This paper reviews the answers and approaches of 

the International Organizations and their official publications. 

Categories of declarations, guidance, lists and databases 

The different contributions of the International Organizations can be sorted in different categories: 

(Joint) Declarations, Lists / Databases, Reports, Press Releases, Guidance and Warnings (a warning or 

declaration or report or guidance may be released as press release). 

Method 

An internet search of all relevant International Organizations and their sites was conducted from the 

beginning of March 2020 to the end of June 2020. Limitations: Although all relevant information is 

researched and pooled only limited organizations and information can be displayed here. All results 

are listed in the List of references as original link. 

 

RESULTS 

United Nations  

The most important and the most outstanding single declaration was made by the Secretary-General 

of the United Nations (UN) António Guterres who has personally stated in his published statement 

“We are all in this together”.2 The UN represents 194 nations of the World. The UN has an internet 

site dedicated to the COVID-19 response3 and generally underlines that the human rights must be 

enforced4, mankind must work together in order to combat COVID-19 and all humans must have 

access to medication and a possible future vaccine.5 The UN-Office of the High Representative for 

the Least Developed Countries, Landlocked Developing Countries and Small Island Developing States 

(UN-OHRLLS) and other agencies have issued joined declarations with the World Customs 

Organization (WCO) and other stakeholders - six UN agencies have issued a joint statement with the 

IRU: UN-OHRLLS, United Nations Conference on Trade and Development (UNCTAD); United 

Nations Economic Commission for Africa; United Nations Economic Commission for Europe; United 

 
2  Guterres, We are all in this Together: Human Rights and COVID-19 Response and Recovery, UN, URL: 

https://www.un.org/en/un-coronavirus-communications-team/we-are-all-together-human-rights-and-covid-19-response-

and (retrieved 4/7/2020). 
3 UN, Covid-19 response, https://www.un.org/en/coronavirus (retrieved 4/7/2020). 
4  UN, COVID-19 and HUMAN RIGHTS, We are in this together, URL: https://www.un.org/sites/un2.-

un.org/files/un_policy_brief_on_human_rights_and_covid_23_april_2020.pdf (retrieved 4/7/2020). 
5 UN, Declaration of solidarity of the United Nations in the face of the challenges posed by the coronavirus disease 2019 

(COVID-19), URL: https://www.un.org/pga/74/wp-content/uploads/sites/99/2020/03/A-74-L.51.pdf (retrieved 4/7/2020) 

and UN, Resolution adopted by the General Assembly on 2 April 2020, 74/270. Global solidarity to fight the coronavirus 

disease 2019 (COVID-19), URL: https://undocs.org/en/A/RES/74/270 (retrieved 4/7/2020). 
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Nations Economic Commission for Latin America; United Nations Economic and Social Commission 

for Asia and the Pacific.6 

World Health Organization 

The World Health Organization (WHO) formally represents 194 UN member states but also recognizes 

216 countries, territories and economic entities.7 It is in charge of global health. The WHO has a very 

large coverage of COVID-19 on special dedicated internet sites.8  

The WHO has issued two COVID-19 warning in its stages: On 30 January 2020 WHO declared that 

the outbreak of novel coronavirus (2019-nCoV) constituted a Public Health Emergency of 

International Concern (PHEIC). On 11 March 2020 the WHO characterized the novel coronavirus 

disease (COVID-19) as a pandemic.9 

During the following months it issued warnings on criminals10, cybercrime attacks11 and offered 

technical guidance and lists of medical and personal protective equipment (PPE) in demand globally.12 

Together with the World Customs Organization (WCO) it repeatedly offered guidance on the legal 

customs classification of medical equipment, medication, chemicals and PPE (shown in the section of 

the WCO). The WHO Director-General is holding online press conferences three times a week and 

talks about the global situation (two statements are cited in the conclusion.13 

Food and Agricultural Organization of the UN 

The Food and Agricultural Organization of the UN (FAO) has a special dedicated internet site on 

COVID-1914 and the FAO is also answering many FAQs regarding food production and supply chains 

and the impact of COVID-19.15 Besides offering sound advice (as guidance/reports16 and policy 

briefs17) and the FAO issues press releases and the FAO is pooling information on food export 

restrictions in a FAO database.18 

World Trade Organization 

 
6 IRU, UN recognises eTIR as key to combat COVID-19 impacts, URL: https://www.iru.org/resources/newsroom/un-

recognises-etir-key-combat-covid-19-impacts (retrieved 4/7/2020). 
7 Weerth, The World Trade Organization and World Customs Organization key conventions and agreements (TFA, HSC, 

RKC): membership trends and opportunities, World Customs Journal, Vol. 14 No. 1 (2020), 110-128 and WHO, URL: 

https://www.who.int/countries/en/ (retrieved 4/7/2020). 
8 WHO, URL: https://covid19.who.int/ and WHO, URL: https://www.who.int/emergencies/diseases/novel-coronavirus-

2019 (retrieved 4/7/2020). 
9  WCO, COVID-19 – WCO updates, URL: http://www.wcoomd.org/en/topics/facilitation/activities-and-

programmes/natural-disaster/coronavirus.aspx (retrieved 4/7/2020). 
10 WHO, Beware of criminals pretending to be WHO, URL: https://www.who.int/about/communications/cyber-security 

(retrieved 4/7/2020). 
11  WHO, WHO reports fivefold increase in cyber attacks, urges vigilance, URL: https://www.who.int/news-

room/detail/23-04-2020-who-reports-fivefold-increase-in-cyber-attacks-urges-vigilance (retrieved 4/7/2020). 
12  WHO, Coronavirus disease (COVID-19) technical guidance: Essential resource planning, URL: 

https://www.who.int/emergencies/diseases/novel-coronavirus-2019/technical-guidance/covid-19-critical-items (retrieved 

4/7/2020). 
13 WHO, WHO Director-General, Speeches, URL: https://www.who.int/dg/speeches (retrieved 4/7/2020). 
14 FAO, Novel Coronavirus (COVID-19), URL: http://www.fao.org/2019-ncov/en/ (retrieved 4/7/2020). 
15 FAO, Novel Coronavirus (COVID-19), Answers to frequently asked questions, URL: http://www.fao.org/2019-ncov/q-

and-a/en/ (retrieved 4/7/2020). 
16 FAO, Novel Coronavirus (COVID-19), Keeping food and agricultural systems alive - Analyses and solutions in a period 

of crises - COVID-19 Pandemic, URL: http://www.fao.org/2019-ncov/analysis/en/ (retrieved 4/7/2020). 
17 FAO, Novel Coronavirus (COVID-19), Policy Briefs, URL: http://www.fao.org/2019-ncov/resources/policy-briefs-

test/en/ (retrieved 4/7/2020). 
18  FAO, IFPRI Food Export Restrictions during the COVID-19 crisis, URL: https://public.tableau.com/profile/-

laborde6680#!/vizhome/ExportRestrictionsTracker/FoodExportRestrictionsTracker (retrieved 4/7/2020). 
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The World Trade Organization (WTO) represents 164 member states. The WTO has an extra dedicated 

site for COVID-1919 and offers a short list of answers to frequently asked questions (FAQs).20 The 

Deputy Director Alan Wolff underlines that the COVID-19 pandemic shows the need to improve the 

world trading system.21 Together with many other International Organizations and stakeholders the 

WTO has created a COVID-19 Trade Facilitation Database which continuously lists trade restrictions 

and other documents related to the global COVID-19 situation for World Trade and it is regularly 

updated.22 This database will prove to be an important source for trade practitioners and researchers 

alike.23  

The WTO reports regularly on restrictions to World Trade and has done so with particular focus on 

COVID-19 restrictions (mostly of PPE and also of medication).24 

Together with the WCO the WTO has issued a joined declaration to minimize disruptions to cross-

border trade in goods.25 

World Customs Organization  

The World Customs Organization is an inter-governmental organization with 183 member states 

founded as Customs-Cooperation Council in Brussels. The WCO offers a very detailed set of 

information, guidance and declarations on its dedicated webpage on COVID-19.26  

The WCO has a recommendation on natural disaster relief but this covers smaller and local events 

such as earth quakes, volcanic eruptions, wild fires or floods than a global pandemic.27 

The WCO has created its own guidance and lists and joint declarations together with other International 

Organizations – it is truly the hub for international customs policy and customs law expertize and has 

developed accordingly since 2008.28 As early as 20 March 2020 the WCO reacted and openly was 

pulling all internal and externals strings of its global network in order to communicate sober stringent 

 
19 WTO, COVID-19 and World Trade, URL: https://www.wto.org/english/tratop_e/covid19_e/covid19_e.htm (retrieved 

4/7/2020). 
20  WTO, Frequently asked questions: The WTO and COVID-19, URL: https://www.wto.org/english/tratop_e/-

covid19_e/faqcovid19_e.htm (retrieved 4/7/2020). 
21  WTO, DDG Wolff: Pandemic underlines need to improve trading system’s relevance and resilience, URL: 

https://www.wto.org/english/news_e/news20_e/ddgaw_18jun20_e.htm (retrieved 4/7/2020). 
22  WCO, WCO partners with stakeholders to launch a COVID-19 Trade Facilitation Repository, URL: 

http://www.wcoomd.org/en/media/newsroom/2020/may/wco-partners-with-stakeholders-to-launch-a-covid-19-trade-

facilitation-repository.aspx (retrieved 4/7/2020). 
23 Weerth, WCO, WTO and its stakeholders on COVID-19: COVID-19 Trade Facilitation Repository, Researchgate 2020, 

DOI: 10.13140/RG.2.2.26099.76322. 
24  WTO, WTO report finds growing number of export restrictions in response to COVID-19 crisis, URL: 

https://www.wto.org/english/news_e/news20_e/rese_23apr20_e.htm (retrieved 4/7/2020), WTO, COVID-19: Trade and 

trade-related measures, URL: https://www.wto.org/english/tratop_e/covid19_e/trade_related_goods_measure_e.htm 

(retrieved 4/7/2020), WTO, WTO report looks at impact of COVID-19 pandemic on services trade, 

https://www.wto.org/english/news_e/news20_e/serv_29may20_e.htm (retrieved 4/7/2020) and WTO, WTO report on G20 

shows moves to facilitate imports even as trade restrictions remain widespread, URL: 

https://www.wto.org/english/news_e/news20_e/trdev_29jun20_e.htm (retrieved 4/7/2020). 
25  WCO, WCO and WTO join forces to minimize disruptions to cross-border trade in goods, URL: 

http://www.wcoomd.org/en/media/newsroom/2020/april/wco-wto-joint-statement-on-covid-19-related-trade-

measures.aspx (retrieved 4/7/2020). 
26  WCO, Covid-19 webpage, see URL: https://www.wcoomd.org/en/topics/facilitation/activities-and-programm-

es/natural-disaster/coronavirus.aspx (retrieved 4/7/2020). 
27 WCO, Resolution of the Customs-Co-Operation Council on the Role of Customs in Natural Disaster Relief, 2011, URL: 

http://www.wcoomd.org/-/media/wco/public/global/pdf/about-us/legal-instruments/resolutions/resolution_e.pdf 

(retrieved 4/7/2020). 
28 Weerth, Recent Developments in the World Customs Organization, in Bungenberg/Herrmann/Krajewksi/Terhechte 

(Eds.), EYIEL 2016, 787. 

https://www.researchgate.net/deref/http%3A%2F%2Fdx.doi.org%2F10.13140%2FRG.2.2.26099.76322?_sg%5B0%5D=hsXk6G0MVttsBp9HoaVWcb0I3RX535efMNk5mJTZgazE_k5nVECXqfo4CoERURRk9i6Dts7yBq9ryXnivPnPb_cH7A.bW_2XXxkDvW_j7zQr9bD3Z40eqgyqwwbsy3tLzlfBTq34P4LbGDDMmbATLsfaZxguSyrD0TeZLs825hbEULNxQ
http://www.wcoomd.org/en/topics/facilitation/activities-and-programmes/natural-disaster/coronavirus.aspx
http://www.wcoomd.org/en/topics/facilitation/activities-and-programmes/natural-disaster/coronavirus.aspx
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helpful messages to the customs administrations, customs officers and the general public and 

businesses29 and a guide of how to best communicate in a global crisis was also published.30 

The WCO warned early about fake medicine and other fake goods (PPE) for COVID-1931, it has 

prepared together with the WHO customs classification guidance32 on medical supplies and PPE33 

and it has again with the WHO prepared customs classification guidance on medicine and chemicals 

(INN).34 

In the COVID-19 pandemic the WCO and its member states also went on to online meetings and online 

trainings in order to practice social distancing and reduce personal contact.35 

The WCO has issued joined declarations with the WTO36, the ICC37, the IMO38, the IRU39, the 

OTIF/OSJD40 and the UN-OHRLLS41 on the importance of trade facilitation, the openness of borders 

and World Trade. 

 
29 WCO, The Global Customs community mobilizes efforts to mitigate the effects of the COVID-19 pandemic URL: 

http://www.wcoomd.org/en/media/newsroom/2020/march/the-global-customs-community-mobilizes-efforts-to-mitigate-

the-effects-of-the-covid-19-pandemic.aspx (retrieved 4/7/2020). 
30 WCO, COVID-19 Crisis WCO Guidance on how to communicate during a crisis, URL: http://www.wcoomd.org/-

/media/wco/public/global/pdf/media/guideline/wco-guidance-on-how-to-communicate-during-a-crisis_en.pdf?la=en 

(retrieved 4/7/2020). 
31 WCO, COVID-19 Urgent Notice: counterfeit medical supplies and introduction of export controls on personal protective 

equipment, URL: http://www.wcoomd.org/en/media/newsroom/2020/march/covid_19-urgent-notice-counterfeit-medical-

supplies.aspx (retrieved 4/7/2020). 
32 Weerth, Basic Principles of Customs Classification under the Harmonized System, Global Trade and Customs Journal 

2008, 61-67. 
33  WCO, HS classification reference for Covid-19 medical supplies 3.0 Edition, URL: http://www.wcoomd.org/-

en/media/newsroom/2020/june/new-edition-of-the-wco-who-hs-classification-list-for-covid-19-medical-supplies-now-

available.aspx (retrieved 4/7/2020). 
34 WCO, COVID-19 - WCO-WHO Cooperation, List of priority medicines for customs during COVID-19 pandemic - 

WHO Secretariats of INN Programme and EML, URL: http://www.wcoomd.org/-/media/wco/-

public/global/pdf/topics/nomenclature/covid_19/prioritization-medicines-list-during-covid_19-_v9_wco_en.pdf?la=en 

(retrieved 4/7/2020). 
35 Japan Customs, Japan Customs conducts online induction training for new recruits, WCO news No. 92, June 2020, 30-

31 and WCO, Completion of online training on combating the trafficking of cultural property in Africa, WCO news online 

17 June 2020, URL: http://www.wcoomd.org/en/media/newsroom/2020/june/completion-of-online-training-on-

combating-the-trafficking-of-cultural-property-in-africa.aspx (retrieved 4/7/2020). 
36  WCO, WCO and WTO join forces to minimize disruptions to cross-border trade in goods, URL: 

http://www.wcoomd.org/en/media/newsroom/2020/april/wco-wto-joint-statement-on-covid-19-related-trade-

measures.aspx  (retrieved 4/7/2020). 
37 WCO, COVID-19: WCO and ICC issue joint statement and call for increased action on Customs and trade facilitation, 

http://www.wcoomd.org/en/media/newsroom/2020/april/covid_19-wco-and-icc-issue-joint-statement.aspx (retrieved 

4/7/2020). 
38 WCO, Joint WCO-IMO statement on the integrity of the global supply chain during the COVID-19 pandemic, URL: 

http://www.wcoomd.org/en/media/newsroom/2020/april/joint-wco_imo-statement-on-the-integrity-of-the-global-supply-

chain.aspx (retrieved 4/7/2020). 
39 IRU, WCO and IRU joint statement on responding to the impacts of COVID-19 on cross border transport, URL: 

https://www.iru.org/resources/iru-library/wco-and-iru-joint-statement-responding-impacts-covid-19-cross-border-

transport (retrieved 4/7/2020). 
40 WCO, Joint WCO-OTIF-OSJD statement on responding to the impacts of COVID-19 on cross-border railway transport, 

URL: http://www.wcoomd.org/en/media/newsroom/2020/may/joint-wco-otif-osjd-statement-on-responding-to-the-

impacts-of-covid-19.aspx (retrieved 4/7/2020) and WCO, Joint Statement on global supply chain continuity during 

COVID-19 pandemic, URL: http://www.wcoomd.org/-/media/wco/public/global/pdf/media/press-release/2020/wco-otif-

osjd_joint_statement.pdf?db=web (retrieved 4/7/2020), 
41  WCO, WCO and UN-OHRLLS call for trade and transit facilitation during the COVID-19 pandemic, URL: 

http://www.wcoomd.org/en/media/newsroom/2020/may/wco-and-un-ohrlls-call-for-trade-and-transit-facilitation-during-

the-covid-19-pandemic.aspx (retrieved 4/7/2020) and WCO, Joint Statement on facilitating trade and transit during the 

http://www.wcoomd.org/en/media/newsroom/2020/march/covid_19-urgent-notice-counterfeit-medical-supplies.aspx
http://www.wcoomd.org/en/media/newsroom/2020/march/covid_19-urgent-notice-counterfeit-medical-supplies.aspx
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Experiences of national customs authorities in the COVID-19 pandemic have been shared42, the WCO 

Director-General has issued a statement of cooperation in an unique pandemic43 and the industry is 

calling in its WCO Private Sector Consultative Group for open borders and fast lanes in order to secure 

trans-border global trade.44 Practitioners reported on the importance of air traffic transport45 and 

customs agents in a global pandemic crisis.46 

The WCO news bulletin No. 92 (June 2020) was dedicated in its focus on COVID-19.47 

Apart from the important joint declarations and the joint customs guidance that was created in 

cooperation with the WHO the most influential report and working paper was the 72-page report 

“WCO Secretary Note: What Customs can do to migitate the effects of the COVID-19 pandemic” (4th 

edition 29 May 2020).48 

In the end of June 2020, the WCO announced that the WCO is also contributing to the Global Trade 

Helpdesk which is re-organized in order to help tiny, small and medium businesses to overcome the 

COVID-19 crisis.49  

International Air Transport Association 

The International Air Transport Association (IATA) represents more than 290 airlines and 480 

strategic partners.50 IATA has a special dedicated webpage on the impact on COVID-19.51 It has 

published an online database which shows the intact Air Cargo carriers in the COVID-19 crisis.52 And 

the IATA has created an interactive map that shows all air travel restrictions on a global level.53 

International Maritime Organization 

 
COVID-19 pandemic, URL: http://www.wcoomd.org/-/media/wco/public/global/pdf/media/press-release/ohrlls_wco-

joint-statement_covid_19_en.pdf?la=en (retrieved 4/7/2020). 
42 Dicksons, Customs in the face of COVID-19: the case of Uganda, WCO news No. 92, June 2020, 22-25, Jayaratne, 

Customs in the face of COVID-19: the case of Sri Lanka, WCO news No. 92, June 2020, 26-29 and Japan Customs, Japan 

Customs conducts online induction training for new recruits, WCO news No. 92, June 2020, 30-31 
43 Mikuriya, Working with you through these challenging times, WCO news No. 92, June 2020, 17-19. 
44 WCO, The Private Sector Consultative Group outlines solutions to humanitarian, government and business needs amidst 

the COVID-19 pandemic, URL: http://www.wcoomd.org/en/media/newsroom/2020/april/the-private-sector-consultative-

group-outlines-solutions.aspx (retrieved 4/7/2020). 
45Pope, COVID-19 and its impact on Customs and trade, WCO news No. 92, June 2020, 40-42 and Zubkov, Air cargo – 

the lifeline of recovery: health, trade, and society’s wellbeing, WCO news No. 92, June 2020, 32-35. 
46 Kerjean, Customs brokers and the COVID-19 crisis, WCO news No. 92, June 2020, 44-45. 
47 WCO, WCO News No. 92 (June 2020), URL: https://mag.wcoomd.org/magazine/wco-news-92-june-2020/ (retrieved 

4/7/2020). 
48  WCO, WCO Secretary Note: What Customs can do to migitate the effects of the COVID-19 pandemic, URL: 

http://www.wcoomd.org/-/media/wco/public/global/pdf/topics/facilitation/activities-and-programmes/natural-

disaster/covid_19/covid_19-categorization-of-member-input_may-29-2020_edition-4_en.pdf?la=en (retrieved 4/7/2020). 
49  WCO, WCO contributes to the Global Trade Helpdesk in support of MSMEs, URL: http://www.wcoomd.org/-

en/media/newsroom/2020/june/wco-contributes-to-the-global-trade-helpdesk-in-support-of-msmes.aspx (retrieved 

4/7/2020) and ITC/UN/WTO, Global Trade Helpdesk, URL: https://globaltradehelpdesk.org/en (retrieved 4/7/2020). 
50 IATA, https://www.iata.org (retrieved 4/7/2020). 
51 IATA, URL: https://www.iata.org/en/programs/covid-19-resources-guidelines/ (retrieved 4/7/2020). 
52  IATA, Air Cargo Operations Status, COVID-19, URL: https://www.tact-online.org/covid-19/carrier (retrieved 

4/7/2020). 
53  IATA, COVID-19 Travel Regulations Map, URL: https://www.iatatravelcentre.com/international-travel-document-

news/1580226297.htm  (retrieved 4/7/2020). 
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The International Maritime Organization (IMO) is the special organization of the UN for all maritime 

matters and has 174 member states.54 The IMO has a special dedicated page for COVID-19.55 It is in 

particular caring for seafarers and maritime trade and it has declared the importance of open sea ports 

and customs offices in this public health crisis56 and it urges that all seafarers are allowed to go ashore, 

travel home and underlines the importance of crew changes.57 It has also called for opening all 

customs border posts and all harbours.58 

International Road Transport Union  

The International Road Transport Union (IRU) represents more than 165 individual members out of 

the transport sector and has its seat in Geneva/Switzerland. Together with the WCO it has published a 

joint declaration about the importance of road traffic in this global health crisis that urges customs 

authorities to hold borders open for goods and in particular critical goods by help of fast lanes (green 

lanes), fewer physical checks and the use of the TIR-system and electronic transit declarations 

(eTIR).59 The importance of using the TIR and eTIR system in particular for landlocked developing 

countries in the COVID-19 crisis was underlined in two joint declarations of the UN-system.60 

International Chamber of Commerce  

The International Chamber of Commerce (ICC) is the institutional representation of more than 45 Mio. 

businesses in more than 100 countries and it is situated in Paris.61 The ICC is caring in particular for 

the Small and Medium Businesses in the COVID-19-crisis and has called for the rescue of small and 

medium enterprises (SME), offers 7 key tools for SME in the COVID-19 crisis62 and has developed 

a COVID-19 Web portal in cooperation with the WHO in order to facilitate information flows by 

disseminating the latest and most reliable information on the COVID-19 outbreak to businesses.63 

INTERPOL 

INTERPOL is the International Crime Police Organization - an inter-governmental agency of policing 

forces from 194 countries.64 INTERPOL has a dedicated page for COVID-19.65 

 
54  IMO, Member States, NGOs and NGOs, URL: http://www.imo.org/en/About/Membership/Pages/Default.aspx 

(retrieved 4/7/2020). 
55  IMO, IMO-Page on COVID-19, URL: http://www.imo.org/en/MediaCentre/HotTopics/Pages/Coronavirus.aspx 

(retrieved 4/7/2020). 
56  IMO, Customs and ports urged to maintain flow of critical goods during pandemic, URL: http://www.imo.org-

/en/MediaCentre/PressBriefings/Pages/12-WCO-IMO-statement.aspx (retrieved 4/7/2020). 
57  IMO, IMO urges keyworker exemptions for crew changes and repatriations, URL: http://www.imo.org/en/-

MediaCentre/PressBriefings/Pages/09-seafarers-COVID19.aspx (retrieved 4/7/2020). 
58  IMO, Customs and ports urged to maintain flow of critical goods during pandemic, URL: http://www.imo.-

org/en/MediaCentre/PressBriefings/Pages/12-WCO-IMO-statement.aspx (retrieved 4/7/2020). 
59 IRU, WCO and IRU joint statement on responding to the impacts of COVID-19 on cross border transport, URL: 

https://www.iru.org/resources/iru-library/wco-and-iru-joint-statement-responding-impacts-covid-19-cross-border-

transport (retrieved 4/7/2020). 
60 IRU, UN recognises eTIR as key to combat COVID-19 impacts, URL: https://www.iru.org/resources/newsroom/un-

recognises-etir-key-combat-covid-19-impacts (retrieved 4/7/2020) and IRU, IRU briefs governments on COVID-19 

recovery, URL: https://www.iru.org/resources/newsroom/iru-briefs-governments-covid-19-recovery (retrieved 4/7/2020) 

and IRU, IRU’s open letter to global leaders, URL: https://www.iru.org/resources/newsroom/irus-open-letter-global-

leaders (retrieved 4/7/2020). 
61 ICC, About us, URL: https://iccwbo.org/about-us/ (retrieved 4/7/2020). 
62  ICC, COVID-19: 7 resources to help manage your small business, URL: https://iccwbo.org/media-wall/news-

speeches/covid-19-7-resources-to-help-manage-your-small-business/ (retrieved 4/7/2020).  
63 ICC, ICC launches COVID-19 web portal, URL: https://iccwbo.org/media-wall/news-speeches/icc-launches-covid-19-

web-portal/ (retrieved 4/7/2020). 
64 INTERPOL, Who we are, URL: https://www.interpol.int/Who-we-are/What-is-INTERPOL (retrieved 4/7/2020). 
65 INTERPOL, COVID-19, URL: https://www.interpol.int/How-we-work/COVID-19 (retrieved 4/7/2020). 
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INTERPOL has issued guidance to stay safe66 and also urgent warnings about the rise of fake goods67 

and new cybercrime threads and tactics used by organized crime in order to conduct financial fraud.68 

EUROPOL 

EUROPOL is an agency of the European Union and is situated in Den Haag. It is in the EU27 

responsible for coordinating the crime police work of 27 EU member states in particular for the cases 

that are tackling the overall common market of the EU27. EUROPOL has a special dedicated page for 

COVID-19.69 EUROPOL has issued guidance to stay safe70 and also urgent warnings about the rise 

of fake goods71 and new cybercrime threads and tactics used by organized crime in order to conduct 

financial fraud.72 

 

OVERVIEW OF DECLARATIONS, LISTS / DATABASES, GUIDANCE, REPORTS, 

WARNINGS AND PRESS RELEASES 

The following table represents an overview of the different approaches by the International 

Organizations for combating COVID-19. 

Table: 

Overview of declarations, lists/ databases, guidance, reports, press releases 

 

Organization Declaration List/Database Guidance Report Warning Press 

Release 

UN  X   X  X 

WHO X X X  X X 

FAO  X X    

WTO X X  X  X 

WCO X X X X X X 

 
66 INTERPOL, COVID-19 – Stay safe, URL: https://www.interpol.int/How-we-work/COVID-19/COVID-19-Stay-Safe 

(retrieved 4/7/2020). 
67  INTERPOL, Global operation sees a rise in fake medical products related to COVID-19, URL: 

https://www.interpol.int/News-and-Events/News/2020/Global-operation-sees-a-rise-in-fake-medical-products-related-to-

COVID-19 (retrieved 4/7/2020). 
68  INTERPOL, INTERPOL warns of financial fraud linked to covid-19, URL: https://www.interpol.int/News-and-

Events/News/2020/INTERPOL-warns-of-financial-fraud-linked-to-COVID-19 (retrieved 4/7/2020). 
69  EUROPOL, General terms – COVID-19, URL: https://www.europol.europa.eu/general-terms/covid-19 (retrieved 

4/7/2020). 
70  EUROPOL, Staying safe during COVID-19: What do you need to know, URL: https://www.europol.europa.-

eu/activities-services/staying-safe-during-covid-19-what-you-need-to-know (retrieved 4/7/2020). 
71  EUROPOL, Rise of fake ‘corona cures’ revealed in global counterfeit medicine operation, URL: 

https://www.europol.europa.eu/newsroom/news/rise-of-fake-%E2%80%98corona-cures%E2%80%99-revealed-in-

global-counterfeit-medicine-operation (retrieved 4/7/2020). 
72  EUROPOL, How Criminals profit from the COVID-19 Pandemic, URL: https://www.europol.europa.eu/-

newsroom/news/how-criminals-profit-covid-19-pandemic (retrieved 4/7/2020) and EUROPOL, Pandemic Profiteering: 

How Criminals exploit the COVID-19 crisis, URL: https://www.europol.europa.eu/publications-documents/pandemic-

profiteering-how-criminals-exploit-covid-19-crisis (retrieved 4/7/2020). 
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IATA X X X   X 

IMO X  X   X 

IRU X  X   X 

ICC X  X   X 

INTERPOL   X  X X 

EUROPOL   X  X X 

 

CONCLUSION 

The COVID-19 pandemic can in its global spread and speed of spread be compared to the 1918/1919 

pandemic of the Spanish flu. Economic and social lockdowns and curfews lead to severe economic 

downfalls in all affected countries. In 188 states (and 216 nations or economic areas according to the 

WHO) more than 10 Million humans were infected officially (with a huge dark number of infections) 

more than 500,000 persons died of COVID-19 until the end of June 2020.Lockdowns and curfews of 

the civil society and the economic production were issued in order to slow the spread of COVID-19 

down, the airplane travel of persons came to a near halt. In times of border closures, it is of the utmost 

importance to keep borders open for trans-national trade in order to ensure the supply of critical 

medical goods and personal protection equipment, medicine/chemicals and food.  

In order to enable open borders and fast delivery of essential goods all nations are urged to apply the 

measures of trade facilitation that are advertised by the WTO, the WCO and its stakeholders since 

more than ten years: 73  the WTO Trade Facilitation Agreement and the WCO Revised Kyoto 

Convention and enable free flow of World Trade and commodities across borders (also by help of 

information technology and transit procedures) – a strong necessity for otherwise landlocked and least 

developed nations. 

The global community and the International Organizations reacted by help of (joint) declarations, 

lists/databases, reports, press releases, guidance and warnings on this unpreceded threat to global trade 

in the times of Globalization. Organized crime and criminals are trying to use the need of personal 

protection equipment and cures to invent new cybercrime threats and produce and sell huge amounts 

of fake medial goods and fake corona cures. 

“We are all in this together” (UN Secretary-General António Guterres) but it must be understood and 

underlined that COVID-19 is for many regions of the world and the weakest in the society often only 

one additional thread to their health and wellbeing next to sufficient sanitation and nutrition (food), 

clean water access and other potential deadly diseases such as malaria, tuberculosis and HIV (WHO 

Secretary-General Dr Tedros Adhanom Ghebreyesus).74 “All countries are facing a delicate balance, 

 
73 Weerth, The Revised Kyoto Convention versus the Old One:A Capable Tool for Trade Facilitation?, Global Trade and 

Customs Journal 2010, 79-82 and Wolffgang/Kafeero, Old wine in new skins: analysis of the Trade Facilitation Agreement 

vis-à-vis the Revised Kyoto Convention, World Customs Journal Vol. 8, No. 2 (2014), 27-38. 
74 Ghebreyesus, WHO Director-General’s opening remarks at the media briefing on Covid-19, 17 June 2020, URL: 

https://www.who.int/dg/speeches/detail/who-director-general-s-opening-remarks-at-the-media-briefing-on-covid-19---

17-june-2020 (retrieved 4/7/2020). 
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between protecting their people, while minimizing the social and economic damage” (WHO Secretary-

General Dr Tedros Adhanom Ghebreyesus).75  

“We all want this to be over. We all want to get on with our lives. But the hard reality is: this is not 

even close to being over” (WHO Secretary-General Dr Tedros Adhanom Ghebreyesus).76  

In the end we as humankind will manage to get out of this COVID-19 crisis only together… 
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THE EFFECT OF THE PANDEMIC ON THE EXECUTION OF THE 
INTERNATIONAL ADMINISTRATIVE CONTRACT 

- Mohamed Mohamed Mohamed Gomaa* 

 

ABSTRACT 

Confirmed cases of COVID 19 have soared over 400 000 worldwide with fatalities crossing the 

threshold of 15,000, which has led the World Health Organisation (“WHO”) to upgrade the COVID 

19 outbreak from a “public health emergency of international concern” to a “pandemic” (the 

“Pandemic”) on 11 March 2020. 

Different industries have been hard hit by the aggressive measures imposed by the authorities 

worldwide, and working from home is not an option for labour, except for certain activities. These 

measures have disrupted many businesses, supply chains, operations, and different contractual 

relationships. Therefore, there are many voices calling for the necessity of declaring this epidemic as 

a “Force Majeure”. 

Many questions arose about the impact of the epidemic on contracts and legal agreements. 

Initially, in the field of international contracts, the relations are usually complex and complex, which 

may result in heavy losses for the contracting parties in the event of disasters and epidemics. Then, 

the legal description or classification of this epidemic must be determined, and to which extent it can 

be described as force majeure. After that, we have to deal with the implications of considering the 

epidemic as a force majeure, and the rights and obligations of the contractual parties in that case. 

There is a responsibility on the legislator, on the one hand, to insert explicit provisions that can deal 

with those cases in the national legislation, and on the other hand, there is also a responsibility on 

the contractual parties to include a contract some articles which could dealing with disaster and 

force majeure cases, and others articles to define the rights and obligations of each party in these 

cases. 

In all cases, we must take into account the political considerations and the circumstances 

surrounding each contract separately. 

Therefore, it became necessary to clarify the effect of the pandemic on the execution of the 

international administrative contract? Is it considered a force Majeure? And the rights of each party 

during the period of pandemic? 

 

INTRODUCTION 

In fact, most civil law jurisdictions apply a different regime and rules to public contracts entered into 

with the state or a public agency and private contracts between private parties. Moreover, disputes are 

resolved by administrative courts for public contracts, and civil or commercial courts for private 

contracts. 

 
* Author is a Judge at the Egyptian State Council, and a PhD researcher in Public Law, Cairo University. He is a Former 

lawyer, Legal Affairs Department, Egyptian Russian University, and has obtained a Master’s degree in International 

Business Law, University of Jean Moulin Lyon III, France (2017) and Master’s degree in Private and Public Law from Ain 

Shams University (2014). 
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Regarding the Corona Virus and Force Majeure, we can find in common law countries that Force 

Majeure exists only as a contractual concept. This means “in the absence of a Force Majeure clause in 

the contract or if such clause is inadequate to address the devastating effects of COVID-19, the affected 

contractor will have to seek relief otherwise”. 

That’s Leads to the fact that, unless the contract expressly states otherwise, Force Majeure in such 

jurisdictions may entitle the contractor to an extension of time or to termination without fault but not 

to compensation for extra costs and losses. In brief, Force Majeure may entitle the contractor to time 

and exemption of liability but not to money1. 

We all know that this is probably not the ideal outcome for contractors facing substantial additional 

charges as a result of the Pandemic! 

Therefore, another legal concept generally referred to as “Hardship” has been created, which may 

provide to the contractor an alternative way to claim compensation or to ask for a renegotiation of the 

onerous terms of a contract in order to avoid termination. This will be the case if the exceptional event 

resulted in unforeseeable difficulties that disrupt the economic balance of the contract as we will see 

in details2. 

By contrast, most civil law countries acknowledge Force Majeure as a legal concept, which is generally 

enshrined in codified law and expanded upon by case law. However, such legal concepts will differ 

from one jurisdiction to another and also evolve over time within the same jurisdiction3.    

It became more complicated and we have to clarify the situation of each country in dealing with the 

pandemic of Coved – 19. Additionally, the rights and obligations of each party in this case according 

to the following: 

• Assessing how the Pandemic may qualify as Force Majeure, in both common and civil law 

countries, and its consequences. The analysis includes France, Italy, Germany, Spain, 

England, Netherlands, Sweden, Egypt, and International law. 

• Handle with numerous questions that aroused the international legal field during the period of 

pandemic, for clarifying the rights of the contracting parties. 

 

HOW THE PANDEMIC MAY QUALIFY AS FORCE MAJEURE, IN BOTH COMMON 

AND CIVIL LAW COUNTRIES, AND ITS CONSEQUENCES  

We will explain how international legislation, in many countries, dealt with this matter. 

France 

Force Majeure 

Article 1218 French civil code stipulated that “There is force majeure in matters relating to a contract 

when an event, beyond the control of the debtor that was not foreseeable at the time of the contract 

and whose effects could not be avoided by appropriate means, prevents the debtor from performing 

his obligations”. 

 
1 ALBARIAN A., 2009. L’avènement de la doctrine de la frustration en droit anglais des contrats grâce à la décision 

Taylor v. Caldwell: une belle leçon d’ “œcuménisme juridique”. Droits. Revue française de théorie, de philosophie et de 

culture juridiques, n° 4, p. 1.711-1.745. 
2 K.Zweigert, H. Kötz, An Introduction to Comparative Law, 1998.3 , 518. 
3 CHAGNY M., 2015. La généralisation des clauses abusives (articles 1168 et 1169 du Code civil). In P. Stoffel-Munck 

ed. 2015. Réforme du droit des contrats et pratique des affaires. Paris: Dalloz, p. 47-59. 
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French Courts have established that “to consider an event a Force Majeure, It had to be: 

- Unforeseeable: the event could not have been reasonably foreseen at the time of the contract and 

French Courts expected an experienced contractor to foresee most events that could negatively impact 

the works and;  

- Irresistible: It had to be beyond the control of the contractual Parties and could not be prevented or 

avoided by adequate steps; and 

- External: the occurrence of the event did not have any connection with the Parties4. 

The burden of proof: The party seeking to invoke force majeure (typically the party who stop 

performing the contract duties) must prove that these conditions are met. Such party will typically need 

to show a causal link between the force majeure event and the failure to perform contractual 

obligations5. 

We should notice that, French Jurisprudence, in their earlier decisions, has been reluctant to admit that 

epidemics (such as Ebola, SARS or the H1N1 flu) could qualify as Force Majeure. This COVID 19 

Pandemic is, however, unprecedented not only as a deadly global outbreak but also in consideration 

of the government's radical measures taken as an attempt to control its spread. 

However, the Court of Appeal of Colmar decision, rendered on March 12, 2020, has already ruled that 

COVID-19 is a force majeure event. We might assume that this case law was the first one issued in 

France on this issue6. 

Actually, the application of force majeure will always be assessed by the French judge to determine 

whether the corona virus pandemic constitutes a force majeure event on the basis of the facts of each 

case, and in particular with regard to the possibility of implementing appropriate measures to prevent 

or avoid adverse effects on the performance of the contract (e.g., Using other sites for production). 

Hardship in France 

The legal term of Hardship (“théorie de l’imprévision” in French) has derived from the jurisprudence 

of the council of state. In addition, article 1195 of the French Civil code provided that: 

“If a change of circumstances, unforeseeable at the time of the contract, renders performance 

excessively onerous for a party who has not agreed to bear the risk, therefore, such party is entitled to 

ask the other party for a renegotiation of the contract. It will however continue to perform its obligation 

during the renegotiation period. 

In case of refusal or failure of the renegotiation, the parties may agree to terminate the contract at a 

date and with the effects of their choice. Alternatively, they may mutually agree to ask the judge of the 

contract to adjust it. If the parties fail to reach agreement within a reasonable period, either party may 

ask the judge of the contract to pronounce its termination at a date and with the effects to be determined 

by the judge”. 

 
4 CHAMPALAUNE C., 2015. Les grands traits de la réforme. In P. Stoffel-Munck ed. 2015. Réforme du droit des contrats 

et pratique des affaires. Paris: Dalloz. p. 7-15. 
5 See Klaus Peter Berger, Renegotiation and Adaptation of International Investment Contracts: The Role of Contract 

Drafters and Arbitrators, 1(4) Transnat’l Disp. Mgmt. (2004), at 4; see also Hubert Konarski, Force Majeure and Hardship 

Clauses in International Contractual Practice, 2003 Int’l Bus. L. J. 405, 425 (2003) (noting that force majeure clauses 

“constitute ordinary commercial safeguards as a means of protecting the parties against an unexpected turn of events”). 
6 FAGES B., 2009. Effets du contrat ; Même pour respecter l'équilibre contractuel, le juge ne peut modifier le contrat ; 

Note sous Cour de cassation, troisième Chambre civile, 18 mars 2009, pourvoi numéro 07-21.260. Revue Trimestrielle de 

Droit Civil, n° 3, p. 528-529. 



 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 28  

Basically, If the occurrence of an unforeseeable event makes it very difficult or substantially more 

onerous for the contractor to continue the performance of its obligations as agreed in the contract, 

hardship may be invoked by the contractor of a public contract. Additionally, the contractor is entitled 

to seek compensation and/or to ask for a renegotiation of the onerous terms of the contract in the event 

the economic balance of the contract is likely to be disrupted by some 30% or more7. 

The rationale behind such an administrative-legal Term is to ensure the continuity of public service as 

a priority over and above the sanctity of contracts.  

 It is noted that Hardship would open a new path to contractors who would rather continue 

performance of their contracts at economically acceptable conditions, rather than rely on Force 

Majeure and the limited relief of an extension of time or an early termination without compensation. 

Therefore, on 25 March 2020, the French government adopted ordinance no. 2020-306 on the 

extension of time limits and adaptation of legal procedures during the period of the public health 

emergency (Article 4). 

Italy 

Italy was one of the first and most affected European countries which faced the Pandemic, which lead 

the government to adopt drastic measures, such as the closure of non-core economic activities and the 

restriction of the free movement of people and goods.8 

In front of the obvious effects of these measures on the economy, the government provided an initial 

response with Decree-Law no. 9 of 2 March, 2020, stipulated that "the terms for contractual obligations 

were suspended from February 22 to March 31 of this year for those who work in the cities affected 

by the pandemic.9 

Additionally, The Italian Government intervened again with Decree-Law no. 18 of March 17, 2020, 

(introducing the new paragraph 6, art. 3 of Decree-Law no. 6 of February 23, 2020)10, Providing that 

“Compliance with the containment measures referred to in this decree is always considered for the 

purposes of exclusion, pursuant to and for the effects of articles 1218 and 1223 of the Italian Civil 

Code, of the debtor’s liability, also with regard to the application of any forfeiture or penalties 

connected with delayed or failed performance”. 

Those measures  did not consider the epidemic as force majeure explicitly, but rather they applied 

procedures that guarantee the rights of the damaged Party.11 

Germany 

In order to face the Covid-19 Pandemic, Germany has passed “The Law on Mitigating the 

Consequences of the COVID-19 Pandemic in Civil, Bankruptcy and Criminal Procedure Law”12. 

 
7  See E.Baranauskas, P.Zapolskis, ‘The Effect of Change in Circumstances on the Performance of Contract’, 

Jurisprudence, 4 (118) 2009, 200 and A. Karampatzos, ‘Supervening Hardship as Subdivision of the General Frustration 

Rule: A Comparative Analysis with Reference to Anglo-American, German, French and Greek Law’, European Review 

of Private Law 2/2005, 144. 
8https://www.multilaw.com/Multilaw/Documents/Italy_COVID19_impact_on_business_contracts_in_Italy.pdf 
9 See art. 10 of Decree-Law no. 9. 
10 https://www.esteri.it/mae/resource/doc/2020/03/decreto_del_presidente_del_consiglio_dei_ministri_8_marzo_2020_en

_rev_1.pdf 
11 file:///C:/Users/mohamed/Downloads/2020-03 Covid19%20GPP%20Europe%20overview%20(1).pdf 
12 For example, Germany has already made COVID-19 specific changes to the Introductory Law to the Civil Code which 

permits consumers and small businesses to withhold performance in certain circumstances. These changes are currently 

set to expire at the end of June 2020 (see Art.240, §1 “Moratorium”). 

https://www.multilaw.com/Multilaw/Documents/Italy_COVID19_impact_on_business_contracts_in_Italy.pdf
https://www.esteri.it/mae/resource/doc/2020/03/decreto_del_presidente_del_consiglio_dei_ministri_8_marzo_2020_en_rev_1.pdf
https://www.esteri.it/mae/resource/doc/2020/03/decreto_del_presidente_del_consiglio_dei_ministri_8_marzo_2020_en_rev_1.pdf
file:///C:/Users/mohamed/Downloads/2020-03%20Covid19%20GPP%20Europe%20overview%20(1).pdf


 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 29  

With regards to Contract Law, the legislator provides, by the new and temporary Art.240 § 1 of the 

German EGBGB, a “right to refuse performance” for consumers and micro-businesses (and a 

maximum of EUR 2 million as an annual turnover) until June 30, 2020. These apply to essential long-

term contracts which have been concluded before March 8, 2020. This includes, particularly, contracts 

for the supply of electricity and gas or telecommunications services, and for water supply and disposal. 

According to this article, contractors who are unable to fulfil their contractual obligations (due to the 

COVID 19 Pandemic) are granted the right to temporarily refuse or cease their performance without 

being subject to legal responsibility. This also excludes liability for damage caused by delay and an 

obligation to pay interest. In spite of the moratorium was limited to June 30, 2020, an extension option 

(up to a maximum of September 30, 2020) has already been created in the law.  

However, the exercise of the right to refuse performance is excluded if the contractual creditor cannot 

be reasonably expected to exercise it. In this case, the micro-entrepreneur has the option of being 

released from the contract13. 

Spain 

The Additional Provision 4th of the Royal-Decree 463/2020 (BOE March 14, 2020) was the procedure 

issued by the Spain Government to handle the COVID-19 Pandemic’s effect. It declared the State of 

Alarm, stipulating that: “the suspension of the statute of limitations and expiration of any actions and 

rights during the validity of the state of alarm”. 

the jurisprudence decided that this lack of legal support does not imply that the Pandemic situation and 

the state of alarm do not affect the ordinary contractual obligations, and to solve the arising issues, 

reference is to be made to the following Spanish law principle “pacta sunt servanda” (the obligation to 

comply with what has been agreed) 14, which must be balanced with the Fortuitous Event and Force 

Majeure principles15. 

The Supreme Court indicates that in order to apply the Force Majeure, it must be a matter of 

circumstances: “totally unpredictable at the time of contracting and that by themselves prevent the 

provision “. On the other hand, the Supreme Court also requires “good faith in the contractual field”. 

England  

Like the USA, English statutes do not cover this issue which means that the force majeure is a creature 

of contract and not of the general common law out. The general rule applicable here is that “where a 

party does not perform its obligations under a contract, this would give rise to liability towards the 

other party”.16 

However, if a contract does not include a Force Majeure clause, the contract could potentially still be 

terminated on the grounds of frustration. Which means “when something occurs after the formation of 

the contract, which renders it physically or commercially impossible to fulfil the contract” this will be 

a case of Frustration. If a contract has been frustrated, it is automatically discharged and the parties are 

excused from their future obligations. 

 
13 Introductory Law to the Civil Code, Art.240, §1(1) and (2). For a brief analysis (in German), see M. Schmidt-Kessel 

and C. Möllnitz, “Coronavertragsrecht – Sonderregeln für Verbraucher und Kleinstunternehmen” (2020) NJW 1103. 
14 (articles 1.091 and 1.256 CC) 
15 (articles 1.105, 1.602, 1.625, 1.777, etc. CC) 
16 Stott, Clifford, Owen West and Mark Harrison, ‘A Turning Point, Securitization, and Policing in the Context of Covid-

19: Building a New Social Contract Between State and Nation?’ (2020) Policing: A Journal of Policy and Practice Article 

021 (advance online article, published 29 April 2020). 
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Otherwise, taking into consideration the unprecedented nature of the Covid-19 outbreak and/or the 

actions of governments around the world in response, Most of jurists expected that Covid-19 would 

constitute a force majeure event, under force majeure clauses which are mentioned above17, Which 

will lead to excuse the contractor from its obligations and/or liability under the contract, without any 

damages being payable, extension of time, suspension of time, or termination in case of non-

performance. 

Nederland 

In the Dutch legal system, there are no specific laws that regulate the fate of contractual obligations 

that are not enforceable due to the effects of the coronavirus emergency and no provision to consider 

it as a force majeure. However, the Dutch government has taken measures to help businesses that are 

affected by this crisis.  

For example: the government will award a compensation of EUR 4.000 to business sectors that have 

been hit hardest by the mandatory closing until 6 April. 

Sweden 

In Sweden “Force Majeure” is not regulated in statutory law and there is a case of lack legislative, 

because the Swedish Parliament, Contrary to some other European countries, has not issued any 

specific laws or regulations regarding contractual obligations during the period of pandemic. 

We can say that, if contractual parties have agreed on a Force Majeure clause, this clause will 

determine whether or not a specific situation can be classified as force majeure.  

Additionally, in order to determine if a party is relieved from responsibility for not being able to 

perform according to contract with reference to force majeure, it is necessary to analyze the agreed 

Force Majeure clause and the specific circumstances of the particular case. 

Egypt 

As a rule, for reasons of force majeure or the public interest, the Public Administration has the right to 

declare the suspension of a contract or even revoke the contract; because of acts of God, force majeure 

or the public interest. The suspension or the termination of the administrative contract, here, is 

unilaterally. 

The government declared that the case of national emergency due to the COVID-19 pandemic. 

In addition, the Egyptian legislator, by article 147 of the Egyptian Civil Code, provided that “When, 

however, as a result of exceptional and unpredictable events of a general character, the performance 

of contractual obligations, without becoming impossible, becomes excessively onerous in such a way 

as to threaten the debtor with exorbitant loss, the judge may, according to the circumstances, and after 

taking into consideration the interests of both parties, reduce to reasonable limits, the obligation that 

has become excessive"18. Moreover, the Supreme administrative court classifies the coronavirus as a 

force majeure19. 

International Law 

It is a fact that there are no European regulations or international conventions governing such issues, 

however, support may be provided by the Vienna Convention of 1980 and by the UNIDROIT 

principles. 

 
17 Stevenson, Douglas, ‘Shutdown, Frustration & Property Contracts’ (2020) 233(Spring) Writ 25-26 
18 https://www.lexology.com/library/detail.aspx?g=0a1432b8-9889-4884-950b-d8b1c729cff8  
19 Supreme administrative court, decision no.2489/63, session 15/01/2020. 

https://www.lexology.com/library/detail.aspx?g=0a1432b8-9889-4884-950b-d8b1c729cff8
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• According to Art.79 of the 1980 Vienna Convention on Contracts for the International Sale of 

Goods (CISG) “failure to perform a contractual obligation which has caused by an impediment 

(like Force Majeure), beyond the debtor’s control, and not foreseeable at the time the contract 

was signed is not a source of the contractor liability”20. 

• More generally, the principles of international trade (UNIDROIT) provide (Art. 6.2.2.) that “if an 

unforeseeable and uncontrollable event threats the fundamental balance of the contract (either by 

reducing the value of the performance or increasing its cost), the disadvantaged party is entitled 

to ask the other party to renegotiate the terms of the contract and, in the alternative, to ask for the 

termination the contract21. 

 

NUMEROUS QUESTIONS THAT AROUSED THE INTERNATIONAL LEGAL FIELD 

DURING THE PERIOD OF PANDEMIC FOR CLARIFYING THE RIGHTS OF THE 

CONTRACTING PARTIES 

 

• Can a contractor ask for a contract suspension due to the COVID-19 pandemic? 

Yes, the contractor can request the suspension of a contract due to force majeure or fortuitous event, 

however, it is up to the Public Administration to decide if the request is granted or not. 

• In which phase the contract can be suspended due to the COVID-19 pandemic? 

The suspension of the contract can be declared once the contract is effective and during its execution. 

• What is the maximum term in which the execution of the contract can be suspended? 

Six months is the maximum term for the suspension of the execution of the contract, which can be 

extended for another equal term.  

• What are the required procedures to declare the suspension of the contract? 

The suspension should be notified by writing and indicating the following: 

- The part of the contract that has already been executed until that moment and its current status. 

- Who is responsible for safeguarding the part that has already been executed. 

- Measures that will be taken to guarantee the financial balance of the contract. 

- The date in which the contract execution will restart, which should also be notified in written, before 

the date in which the suspension comes to an end. 

• What are the effects of contract suspension with respect to the rights and obligations of the 

parties? 

The suspension of the contract implies the suspension of all obligations and rights of the parties, and, 

therefore, entails the suspension of the contract’s term as well, however, it is possible that the term for 

 
20 It provided that “(1) A party is not liable for a failure to perform any of his obligations if he proves that the failure was 

due to an impediment beyond his control and that he could not reasonably be expected to have taken the impediment into 

account at the time of the conclusion of the contract or to have avoided or overcome it or its consequences………”.     See 

more at : http://cisgw3.law.pace.edu/cisg/text/e-text-79.html 
21  https://www.unidroit.org/instruments/commercial-contracts/unidroit-principles-2010/403-chapter-6-performance-

section-2-hardship 

http://cisgw3.law.pace.edu/cisg/text/e-text-79.html
https://www.unidroit.org/instruments/commercial-contracts/unidroit-principles-2010/403-chapter-6-performance-section-2-hardship
https://www.unidroit.org/instruments/commercial-contracts/unidroit-principles-2010/403-chapter-6-performance-section-2-hardship


 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 32  

the execution of the contract is suspended and the contract’s obligations remain according to the 

Egyptian law22. 

• What happens if the contractor does not receive any notification of the suspension of the 

contract? 

In this situation, the contractor should continue executing the contract, under the terms and conditions 

previously agreed upon.23 

• Is the contractor entitled to compensation in case  of contract suspension due to the COVID-

19 pandemic? 

In case of contract suspension, the Administration should recognize the following economic 

compensation to the contractor: 

- Compensation for the part of the contract that has already been executed. 

- Damage compensation due to contract suspension24. 

• Is the contractor entitled to claim for "recognition of lost profits" caused by the contract 

suspension due to the COVID-19 pandemic? 

Since contract suspension due to COVID-19 originates from force majeure or fortuitous event and not 

in a unilateral action of the Public Administration, on principle, there is no right of the contractor to 

claim lost profits, however, each case should be analysed in the light of the surrounding circumstances. 

• What happens if the contractor does not restart contract implementation/execution on the 

agreed upon date? 

If this happens, the procedures of termination of the contract should be adopted by the administration, 

unless the public interest reasons require immediate execution of the contract25. 

 

CONCLUSION 

We can say that, with the rapid spread of COVID-19 and the expansion and escalation of government 

measures taken to combat and contain the outbreak, we are likely to see more cases of parties declaring 

force majeure. 

Additionally, we recommended that affected companies should review the force majeure provisions in 

their contracts carefully and consider the implications if such force majeure provisions are to be 

invoked. Companies may also consider drafting their force majeure clauses more broadly in the future 

 
22 It stipulated that “A different thing occurs when the suspension of the term for the execution of the contract operates 

without the suspension of the contract. As a matter of fact, it is possible that the term for the execution of the contract is 

suspended and the contract’s obligations remain. It is also possible that a partial suspension of the execution term is 

declared, for example, of a certain obligation, without having any effect over the execution term of the other obligations 

included in the contract”. 
23 If the contractor doubts whether to carry on executing the contract or has difficulty doing so, we advise to deliver a 

written inquiry to the Administration or directly requesting suspension of the contract. 

 However, as long as the Administration has not expressly authorized contract suspension, the contractor must continue 

with execution its contractual obligations. 
24 We recommend that the contractor registers and justifies every additional cost that it paid with a note for reference, so 

that it can be used to determine its price using objective parameters. 
25 V. TGI Strasbourg, ord. réf., 5 janv. 2016, n° 15/00764 : LEDB mars 2016, n° 048, p. 6, obs. Lasserre Capdeville J. ; 

Gaz. Pal. 7 juin 2016, n° 267b3, p. 64, obs. Roussille M. ; RD bancaire et fin. 2016, comm. 54, obs. Crédot F.-J. ; TGI 

Montpellier, 9 juin 2016, n° 11-16-000424, M. X c/ Société coopérative CRCAM du Languedoc, M. Perez, prés. ; SCP 

Grappin Adde-Soubra, av., Gazette du Palais, 5 juillet 2016 n° 25, p. 19, note Jérôme Lasserre Capdeville. 
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to clearly include epidemics and public health emergencies, without the need to rely on a force majeure 

certification. 
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file:///C:/Users/mohamed/Downloads/2020-03-Covid19%20GPP%20Europe%20overview%20(1).pdf
file:///C:/Users/mohamed/Downloads/2020-03-Covid19%20GPP%20Europe%20overview%20(1).pdf
https://www.lexology.com/library/detail.aspx?g=0a1432b8-9889-4884-950b-d8b1c729cff8
http://cisgw3.law.pace.edu/cisg/text/e-text-79.html
https://www.unidroit.org/instruments/commercial-contracts/unidroit-principles-2010/403-chapter-6-performance-section-2-hardship
https://www.unidroit.org/instruments/commercial-contracts/unidroit-principles-2010/403-chapter-6-performance-section-2-hardship
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HUMANITY IN TIMES OF CLIMATE DISASTERS: A CASE FOR 
PROTECTING ENVIRONMENTAL REFUGEES IN INDIA 

- Dakshata Bajpai* 

 

ABSTRACT 

Climate change induced extreme weather conditions have become the norm rather than the 

exception. Climate-induced migration as experienced in India is of two types- internally displaced 

environmental migrants due to climate disasters and migrants that move into the country from 

neighbouring states. Often clubbed into the category of illegal immigrants, environmental refugees 

not only face an identity crisis but are also devoid of the fundamental human right to life and social 

security. Additionally, terrorist radicalization and domestic hostility towards climate refugees leads 

to inter-communal violence that poses a major national security threat. The irony lies in the fact that 

despite large scale climate-induced migration being a problem at India’s doorstep, reform strategies 

have not coped up with the same. India is one of the few states that is not a signatory to the Refugee 

Convention (1951) and its Protocol (1967). While this may indicate a lack of political will, yet it is 

easier said than done. High population density and resource scarcity have left most Indians vying for 

jobs and other material gains in the country. In such a scenario, any solution to deal with climate 

migrants must involve a multi-pronged strategy that entails a pragmatic yet compassionate approach 

towards the same. 

In light of the above, the paper aims to: 

a. Understand the problem of environmental refugees in the Indian context; 

b. Study the international best practices; 

c. Propose measures and principles that can be adopted by India to develop and implement a 

robust policy on environmental refugees. 

 

DECODING ENVIRONMENTAL MIGRATION IN INDIA: AN ELEPHANT IN THE 

ROOM? 

“Incessant flooding displaced over forty one million people in India, Nepal and Bangladesh (2017)”.1 

“Flash floods in North East affected around two lakh people in Assam alone with over fifteen thousand 

families rendered homeless (2018)” 2  “Odisha, Andhra Pradesh, West Bengal and neighbouring 

Bangladesh were hit by an Extremely Severe Cyclonic Storm Fani, the strongest since the 1999 Odisha 

Cyclone, resulting in the displacement of around eleven lakh people (2019)”.3 “Heavy rains on the 

western coast of India resulted in the displacement of close to seven lakh people in Karnataka alone 

 
* Completed BA LLB (H) from National Academy of Legal Studies and Research, Hyderabad 
1 Sharalaya, N., 2018. Taking India’s Climate Migrants Seriously. The Diplomat, [online]  

Available at: https://thediplomat.com/2018/08/taking-indias-climate-migrants-seriously [Accessed 18 June 2020]. 
2 PTI, 2018. North East reels under floods, thousands rendered homeless. The Times of India [online] Available at: 

https://timesofindia.indiatimes.com/city/imphal/north-east-reels-under-floods-thousands-rendered-

homeless/articleshow/64581508.cms [Accessed 18 June 2020].  
3  Reporter, S., 2019, Cyclone Fani: Odisha evacuates over 11 lakh. The Hindu, [online] Available at: 

<https://www.thehindu.com/news/national/odisha-evacuates-over-11-lakh/article27016815.ece> [Accessed 18 June 

2020]. 
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not to mention the damage caused in the neighbouring states of Gujarat, Maharashtra and Kerala 

(2019)”.4 “Relentless rains in Kerala and Bihar displaced nearly thirty thousand and eighty eight lakh 

people respectively. (2019)”.5 “The hottest and longest spell of heat wave recorded in the country’s 

history took a toll on hundreds of lives in Bihar (2019)”.6 Cyclone Amphan left behind a trail of 

disaster affecting five lakh people in West Bengal, two lakh in Odisha and as many as thirty lakh 

people in Bangladesh (2020)”7 

Climate change induced extreme weather events like tropical cyclones, flash floods, torrential rains, 

droughts and storms have become the norm rather than the exception. This has caused immense misery 

and havoc in the lives of a large section of population in India and has rendered them vulnerable to 

nature’s fury.  With their lives uprooted and livelihoods destroyed, the so called ‘climate migrants’ 

are forced to move out of their homes in search of alternative livelihoods. However, contrary to their 

hopes, most of the times these people are rendered vulnerable owing to the absence of basic necessities 

and any social protection coverage. Climate-induced migration as experienced in India is of two types 

– one, internally displaced environmental migrants due to climate disasters who ultimately seek refuge 

in larger cities in the false quest of a better life, and two, migrants that move into the country from 

neighbouring states owing to perhaps the only alternative available to them as a result of an 

environmental disaster destroying their homes and hopes.  

According to Internal Displacement Monitoring Centre (IDMC), on an average around four million 

people have been internally displaced due to environmental disasters every year between 2008 and 

2019 with five million displacements occurring in 2019 itself.8 These internally displaced climate 

migrants often move to larger cities in search of better opportunities and a decent standard of living. 

However, in most cases it is only the men who migrate to cities leaving behind their female 

counterparts, children and elderly to bear the brunt of nature.9 While people facing internal migration 

within India have to undergo multiple hardships in the form of poverty, instability and desperation, the 

condition of environmentally displaced migrants moving into the country from neighbouring areas is 

worse off. This includes the environmentally displaced refugees entering India from Sri Lanka, 

Myanmar, Bangladesh, Bhutan, Nepal and Afghanistan. However, the case of climate migrants from 

Bangladesh is particularly imminent and deserves special attention. Bangladesh being one of the most 

disaster prone regions has about twenty-five percent of its land just five feet above the mean sea level. 

This coupled with rising sea level and salt water intrusions in the Brahmaputra Delta has forced more 

than a million people into India as climate refugees. Estimates further raise this figure to fifteen to one 

hundred and twenty million refugees in the near future.10 Often clubbed into the category of illegal 

immigrants, environmental refugees not only face an identity crisis but are also devoid of the 

 
4 Aggarwal, A., 2019. Monsoon: Over 50 killed, lakhs displaced as majority of India grapples with floods. India Today, 

[online] Available at: <https://www.indiatoday.in/india/story/monsoon-floods-rains-live-updates-from-kerala-

maharashtra-karnataka-odisha-west-bengal-assam-rescue-operations-evacuation-1578970-2019-08-09> [Accessed 18 

June 2020].  
5 Online, F., 2019, Highest monsoon rains in 25 years in India; several states reeled under floods. Financial Express, 

[online] Available at: <https://www.financialexpress.com/india-news/highest-monsoon-rains-in-25-years-in-india-

several-states-reeled-under-floods/1724601/> [Accessed 18 June 2020]. 
6 Web Desk, I., 2019. Bihar: Heatwave kills 184 people, Section 144 imposed in Gaya. India Today, [online] Available 

at: <https://www.indiatoday.in/india/story/bihar-heatwave-kills-184-people-section-144-imposed-in-gaya-1550457-2019-

06-17> [Accessed 18 June 2020]. 
7 Deccan Herald, 2020, Cyclone Amphan Highlights: Amphan leaves trails of destruction in India, Bangladesh; Centre 

provides assistance for relief work. [online] Available at: <https://www.deccanherald.com/national/cyclone-amphan-live-

updates-amphan-cyclone%20tracker-imd-west-bengal-odisha-838928.html#1> [Accessed 18 June 2020]. 
8 IDMC. 2020, India, [online] Available at: <https://www.internal-displacement.org/countries/india> [Accessed 18 June 

2020].  
9  Jena, M., 2017, Women bear the brunt of climate-forced migration. [Blog] India Climate Dialogue, Available at: 

<https://indiaclimatedialogue.net/2017/01/04/women-bear-brunt-climate-forced-migration/> [Accessed 18 June 2020]. 
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fundamental human right to life and social security. Additionally, terrorist radicalization and domestic 

hostility towards climate refugees leads to inter-communal violence that poses a major national 

security threat. 11  Moreover, younger women and girls migrating into the country from the 

neighbouring states of Nepal and Bangladesh often become victims of forced trafficking and abuse.12  

 

ENVIRONMENTAL MIGRANTS AND THE POLICY VACUUM IN INDIA 

To begin with, there is a legal and policy vacuum when it comes to protecting the rights of 

environmental migrants in India. Leave aside climate induced migration; India does not even have a 

basic policy framework for refugees in general. Despite large scale climate-induced migration being a 

problem at India’s doorstep, reform strategies have not coped up with the same. At first glance it might 

be surprising to note that India is one of the few states that is not a signatory to the Refugee Convention 

(1951) and its Protocol (1967) notwithstanding the fact that the Convention does not per say include 

environmental migrants within its ambit. However even a preliminary study of official records and 

trends indicates not just a lack of political will but also sheer apathy towards ‘defenceless’ people 

facing the maximum brunt of climate change. Legislators in India have seldom felt shy of terming the 

climate migrants as “illegal immigrants” and “infiltrators”13 who are required to be deported back to 

their countries.14 They believe that “Migration without persecution is called silent invasion” and the 

word persecution is often narrowly limited to religious oppression.15 Moreover, the Government of 

India has often taken an evasive stance on the question of accepting refugees from neighbouring 

countries as it is “a minefield that needs to be avoided”.16  

It will be incorrect to say that the Government of India has been completely oblivious to the plight of 

climate migrants in the country. There have been prior attempts to enact legislation on Refugees. For 

instance, the Model National Law on Refugees was India’s first attempt to formulate a policy on 

refugees in 1997. However, the same was never seriously considered. Similarly, the Asylum Bill, 2015, 

the National Asylum Bill, 2015 and the Protection of Refugees and Asylum Seekers Bill, 2015 are 

some of the private member’s bills that are yet to see the light of the day. What has been lacking in the 

efforts towards formulating an effective law for climate migrants is the fact that the abovementioned 

bills fail to come up with a clear, consistent and comprehensive policy on climate migrants mainly due 

to issues in identifying and differentiating climate induced migration from other forms of migration. 

Even when India took a lead in launching a Coalition for Disater Resilient Infrastructure (CDRI), it 

fell short of listening to the infinite woes of millions of climate migrants on her land. In order to fill 

this lacuna, the Union Judiciary has time and again stepped in to provide the much-needed relief to 

refugees which they rightly deserve. In National Human Rights Commission v. State of Arunachal 

 
11 Siyech, M., 2019, CLIMATE CHANGE IN INDIA AND SOUTH ASIA: INTENSIFYING LOCAL GRIEVANCES. 

[Blog] South Asian Voices, Available at: <https://southasianvoices.org/climate-change-in-india-and-south-asia-

intensifying-local-grievances/> [Accessed 18 June 2020]. 
12 Supra Note 9 
13 The New Indian Express, 2019, What will be India's population if all refugees to be granted citizenship, asks Shiv Sena. 

[online] Available at: <https://www.newindianexpress.com/nation/2019/dec/09/how-much-will-indias-population-rise-if-

all-refugees-to-be-granted-citizenship-asks-shiv-sena-2073650.html> [Accessed 18 June 2020]. 
14 The Indian Express, 2017, BJP MP seeks deportation of illegal migrants; Tharoor requests to come out with a refugee 

policy. [online] Available at: <https://indianexpress.com/article/india/tharoor-requests-to-come-out-with-a-refugee-

policy-4608726/> [Accessed 18 June 2020]. 
15 Mathew, L., 2019. Citizenship Amendment Bill: The debate, and the questions; BJP cites ‘difference between refugees 

and infiltrators’. The Indian Express, [online] Available at: <https://indianexpress.com/article/india/citizenship-

amendment-bill-the-debate-and-the-questions-bjp-cites-difference-between-refugees-and-infiltrators-6158970/> 

[Accessed 18 June 2020]. 
16 Chatterji, S., 2017, Don’t allow use of ‘catastrophe’, ‘refugee’ to describe Myanmar: MEA to MPs. Hindustan Times, 

[online] Available at: <https://www.hindustantimes.com/india-news/don-t-allow-use-of-catastrophe-refugee-to-describe-

myanmar-mea-to-mps/story-1FZkF0FILipJJj04am9vXP.html> [Accessed 18 June 2020]. 
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Pradesh17, the Apex Court has granted the Constitutional Protection by extending the rights under 

Articles 14 and 21 to refugees and migrants alike.  

Unfortunately, all the measures undertaken for protecting the interests of refugees in India have been 

grossly inadequate and have failed to protect the migrants from the fury of nature and their fellow 

beings. As a result, it is only the Registration of Foreigners Act, 1939 and the Foreigners Act, 1946 

that presently decide the fate of climate migrants and refugees in India and without any due 

consideration to their respective circumstances they are treated as foreigners and deported to their 

original homelands. Thus, at a time when climate migrants need a compassionate policy-based 

intervention and protection of basic humanitarian rights, all they receive from the government is 

suspicion, neglect, hatred and a disinformation campaign against them. It is in this context that the 

following section aims to study measures and principles based on international best practices that can 

be adopted by India in order to develop a robust policy on climate refugees.  

 

PROTECTION OF CLIMATE MIGRANTS: LOOKING FOR SOLUTION BEYOND 

BORDERS 

As discussed earlier, India does not have any policy or legislation for addressing the issues faced by 

climate change migration be it internal or external. Nevertheless, climate change and subsequent 

migration is a reality that cannot be overlooked anymore. This requires the development of a robust 

policy for protecting climate migrants based on sound humanitarian principles. As a result, an attempt 

has been made to study some of the international best practices followed by states and multilateral 

organizations to recognize and protect climate migrants. Few countries like Sweden, Finland and 

Canada have begun to recognize persons displaced by environmental disasters by according them 

protection and certain fundamental human rights. On the other hand, there are countries like United 

States and European Union that provide protection to environment refugees on a temporary basis in 

the immediate aftermath of any environmental disaster. In addition to this, various organizations like 

United Nations, International Organization for Migration (IOM), G20 have come up with policy 

documents highlighting the measures that can be adopted by states vis-à-vis climate migrants.  

When it comes to granting recognition and protection to climate migrants Finland is perhaps a 

forerunner. The Ministry of Interior, Government of Finland has developed an updated ‘Future of 

Migration 2020 Strategy’ in order to deal with the increasing influx of climate migrants into the 

country. Some of the underlying principles of the policy include [a] equality in opportunities to citizens 

and migrants alike; [b] Valuing diversity; [c] enhancing the wellbeing of migrants to boost overall 

competitiveness of the population; [c] providing employment opportunities to migrants so that they 

contribute in the future development of the society; [d] foreseeing the overall trends in migration and 

controlling it accordingly.18 Thus, instead of looking at climate induced migration as a threat to the 

largely homogenous Finnish society, the Government of Finland views the influx of people as an 

opportunity to increase diversity and bank on the same for the overall development of citizens and 

migrants alike. Moreover, keeping in mind the need for balance between controlling migration and 

protecting environment migrants, the Government of Finland also grants temporary protection to 

people fleeing their country due to environmental disaster or violence, who are otherwise unable to 

receive permit for permanent resettlement.19  

 
17 1996 SCC (1) 742 
18 Ministry of the Interior, 2013, Government Resolution on the Future of Migration 2020 Strategy, Helsinki: Government 

of Finland. 
19  Ministry of the Interior, 2020, Refugees and Asylum Seekers – Sisäministeriö, [online] Available at: 

<https://intermin.fi/en/areas-of-expertise/migration/refugees-and-asylum-seekers> [Accessed 24 June 2020]. 
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As a compassionate country, Denmark sees it as its duty to help refugees immigrating into the country. 

However, the policy makers of the country are cautious of maintaining a balance between ‘helping 

more people and taking care of own people’. Here one can see a difference in attitudes between Finland 

and Denmark vis-à-vis climate migrants. While the former wants to integrate them into their country 

and its development, the latter is keen on helping the migrants while maintaining the distinction 

between migrants and citizens. Moreover, Denmark has been involved in improving the conditions of 

migrants in their original homeland so that they are not forced to emigrate. “Our aim must be to ensure 

that fewer people have to flee, and that more people can create a future for themselves in their own 

countries instead of seeking a new life in Europe.”20  

The Government of Sweden, too, recognizes climate migrants and provides them protection on its 

land. Moreover, the children of asylum seekers have a right to attend school, migrants whether irregular 

or documented have a right to access health care without delay and are facilitated in their better 

integration into the labour market. Moreover, the Swedish Migration Agency provides clear, 

comprehensive and consistent rules to deal with immigration. The private sector too plays an important 

role in addressing the migration related issues in of the country. Conversely, the government through 

its Swedish International Development Cooperation Agency too supports various civil society groups 

working towards the welfare of migrants.21  

In an effort to build global governance for Climate Refugees G20 has initiated an annual review of the 

climate refugee crisis along with spearheading reforms for the same. It is perhaps the first organization 

to recognize the fact that contrary to people displaced by conflicts climate migrants cannot return back 

to their original homes once the disaster is over. Thus it is required that climate migrants are provided 

a continuous safety net in their countries of origin, transit and destination. Moreover, climate induced 

migration is a multi-dimensional and complex issue involving various economic, social and cultural 

parameters. Thus, a permanent international structure is proposed to establish a continuous and 

consistent process of policy making involving rehabilitation measures for displaced climate migrants.22  

The Nansen Conference on Climate Change and Displacement in the 21st Century at Oslo, 

Norway (June, 2011) was an attempt by policymakers, civil society organizations and scientists to 

create a policy discussion on managing climate induced displacement. It ultimately culminated in 

emergence of ten Nansen Principles to guide the governments in addressing the challenges faced by 

climate migrants. These include [a] Responses have to be guided by adequate knowledge and 

humanitarian principles; [b] It is the primary duty of the state to protect its population from 

environmental displacement using effective legislations, policies and other institutional mechanisms; 

[c] Participation of local governments, civil society and private sector is a must; [d] National efforts 

should be supplemented by regional and international cooperation; [e] Resilience building of nations 

and communities; [f] Development of early warning systems related to disasters at local and global 

levels; [g] Addressing the normative gaps in the existing norms of international law; [h] Coherent and 

consistent approach at an international level; [i] Planned relocation without discrimination but due 

regard to age, gender and other diversity aspects.23  

 
20 Frederiksen, M., 2019, Realistic & Fair Immigration: A Policy to Unite Denmark. Inter Press Service, [online] Available 

at: <http://www.ipsnews.net/2019/05/realistic-fair-immigration-policy-unite-denmark/> [Accessed 24 June 2020]. 
21  IOM, UN Migration, 2018. Migration Governance Profile: Kingdom Of Sweden. [online] IOM, Available at: 

<https://migrationdataportal.com/sites/default/files/2018-11/MGI%20Sweden%20report.pdf> [Accessed 25 June 2020]. 
22 G20 Insights, 2017, Building Global Governance for ‘Climate Refugees’, [online] Available at: <https://www.g20-

insights.org/policy_briefs/building-global-governance-climate-refugees/> [Accessed 25 June 2020]. 
23 United Nations High Commissioner for Refugees, 2011, The Nansen Conference Climate Change And Displacement In 

The 21St Century. [online] Oslo: UNHCR. Available at: <https://www.unhcr.org/4ea969729.pdf> [Accessed 18 June 

2020]. 
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The European Union provides a policy framework for governments to reduce the adverse impacts of 

resettling population affecting by climate change. Moreover, its National Adaptation Plan sees 

migration as an opportunity to use human mobility as an effective climate change adaptation technique. 

It is recognized that climate changed displaced migrants lack basic legal framework required to address 

their woes and thus they need human rights protection more than anyone else. The policy proposes a 

difference between different types of migrations (seasonal, temporary and permanent) and migrants 

(resilient i.e. those having some assets, education and access to other adaptation strategies and 

voluntarily migrate in search of a better standard of living; and vulnerable i.e. those who are forced to 

migrate for mere survival and a basic standard of living) and subsequent government action in dealing 

responding to the same.24  

The International Organization for Migration proposes an assessment of regional vulnerabilities to 

climate change so as to effectively develop a policy on climate migrants based on their respective 

needs. It suggests three potential areas for policy intervention as follows: [a] legal-political sphere 

wherein the definition of the term ‘refugee’ ought to be expanded to include climate induced 

displacement; [b] domestic policy on climate change adaptation to include forced migration; [c] 

following a liberal and compassionate approach towards external migrants.25  

Thus, we see that there has been an increasing concern about climate migrants across the globe. 

However, it can be said that the same is mostly confined to the developed OECD countries. While the 

reform strategies and measures adopted towards climate migrants by states world over are 

encouraging, yet, on a fundamental level lack monitoring mechanisms, definitive measures and 

consistency. For instance, after allowing a free flow of refugees into their respective lands countries 

like Canada26 and Sweden27 had to resort to stricter border controls, at times involving payments given 

to migrants to return back to their respective homes despite adverse circumstances there28.  

 

CLIMATE MIGRANTS: A MINEFIELD TO BE AVOIDED OR PERSONS IN NEED OF 

PROTECTION? 

While it is true that climate change and climate change induced migration is a reality that India and 

the world cannot manage to steer clear of anymore, it is equally true that presently we are grossly ill-

equipped to face the enemy that has already entered our homes now. States across the world have taken 

varying stands on the status of climate migrants ranging from wholeheartedly accepting and integrating 

migrants into the mainstream development to treading a cautious line to altogether questioning the 

existence of ‘something like’ climate change! Being the largest democracy in the world and perhaps 

one of the worst affected states, India can only ill-afford to stay aloof from the issue of climate change 

induced displacement. In this regard, this section is an humble attempt to suggest certain measures and 

 
24 Science for Environment Policy (2015) Migration in response to environmental change Thematic Issue 51, Issue 

produced for the European Commission DG Environment by the Science Communication Unit, UWE, Bristol, Available 

at: http://ec.europa.eu/science-environment-policy  
25 2008. Migration and Climate Change. Geneva: International Organization for Migration (IOM). 
26  Keung, N., 2014. Ottawa urged to open doors to ‘climate migrants’. The Star, [online] Available at: 

<https://www.thestar.com/news/immigration/2014/11/05/ottawa_urged_to_open_doors_to_climate_migrants.html> 

[Accessed 25 June 2020]. 
27 Crouch, D., 2015. Sweden slams shut its open-door policy towards refugees. The Guardian, [online] Available at: 

<https://www.theguardian.com/world/2015/nov/24/sweden-asylum-seekers-refugees-policy-reversal> [Accessed 25 June 

2020]. 
28 England, C., 2016. Sweden sees record numbers of asylum seekers withdraw applications and leave. Independent, 

[online] Available at: <https://www.independent.co.uk/news/world/europe/refugee-crisis-asylum-seekers-sweden-

applications-withdrawn-record-numbers-a7209231.html> [Accessed 25 June 2020]. 
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principles that can be adopted by India to develop a robust policy so that climate migrants in the 

country can be protected from the mess which they are least responsible for.  

1. The phrase ‘climate migrant’ needs to be defined along with a thorough study of patterns of 

climate induced migration (internal as well as external). 

A law or policy document can only be effectively created if the contours and conditions of its 

beneficiaries is well defined. However, as far as climate migrants are concerned, these people lack not 

only an access to basic amenities of life but are also devoid of a basic identity. This is due to multiple 

reasons. Firstly, the only existing document dealing with refugees is the Refugee Convention, 1951 

and its Protocol, 1967. The same was drafted in the post-World War era when climate change and 

subsequently produced displacement was not added to the list of issues grappling the world. Thus, 

while there is a definition of the term ‘refugee’ under international law, the same does not explicitly 

include climate refugees. In fact the idea of climate migrants was first introduced in 1970s by Lester 

Brown of World Watch Institute. The same was popularized only in the late 1980s by studies 

conducted by El-Hinnawi and Jacobson and later by Myers and Kent.29   

Secondly, use of the term ‘environmental migrants’ has been a subject of critique for being “one-sided, 

misleading and implying monocasuality between environmental factors and migration”.30 Further, 

there have multiple debates amongst academics regarding the use of phrases like climate migrants and 

refugees.31 It is often argued that the word ‘refugee’ is devoid of dignity and hence there is a need of 

an alternative narrative wherein moving out for survival is seen as a matter of climate change 

adaptation rather than being rendered homeless. 32  Thirdly, the idea of climate change induced 

displacement is multidimensional and involves various economic, social and cultural parameters. 

Moreover, climate change is an evolving idea and presents a whole range of challenges in establishing 

its contours. For instance, can persons fleeing pollution be considered as climate migrants?33 If yes, 

then more than fifty percent of the world’s population will become eligible to be considered as climate 

refugee! Similar, is the case of people affected by natural disasters caused by anthropogenic factors 

like unsustainable development activities or relatively affluent people moving out in search of ‘better’ 

livelihood opportunities as against someone in need of basic sustenance.  

Thus, the challenges to defining climate migrants are many. However, what is required is a carefully 

evolved understanding of persons displaced by climate disasters. A liberal approach including an 

inclusive definition can go a long way in providing the climate migrants their much-deserved dignity.  

While looking at the magnitude of problem it can be said that climate refugees need a separate set of 

policy commitments and legal documents, yet, the same should not become a reason for delaying the 

much-needed relief to be provided to such persons. Thus, it is proposed that as a temporary measure, 

climate migrants should be included in the conventional definition of refugees. For instance, the 

Refugee Convention, 1951 defines a refugee as “someone who is unable or unwilling to return to their 

country of origin owing to a well-founded fear of being persecuted for reasons of race, religion, 

 
29 Panda, A., 2010, Climate Refugees: Implications for India. Economic and Political Weekly, [online] 45(20), pp.76-79, 

Available at: <https://www.jstor.org/stable/27807029> [Accessed 8 June 2020]. 
30 Ibid 
31 Ionesco, D., 2019. Let’s Talk About Climate Migrants, Not Climate Refugees. [Blog] Sustainable Development Goals, 

Available at: <https://www.un.org/sustainabledevelopment/blog/2019/06/lets-talk-about-climate-migrants-not-climate-

refugees/> [Accessed 29 June 2020]. 
32  Randall, A., 2013. Climate refugees? Where's the dignity in that?, The Guardian, [online] Available at: 

<https://www.theguardian.com/environment/2013/may/17/climate-change-refugees-dignity-migration> [Accessed 29 

June 2020]. 
33  Keung, N., 2016. Environmental migrants breathing easier in Canada, The Star, [online] Available at: 

<https://www.thestar.com/news/immigration/2016/03/11/environmental-migrants-breathing-easier-in-canada.html> 

[Accessed 29 June 2020]. 
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nationality, membership of a particular social group, or political opinion”.34 Going by the general 

political attitude of considering refugees as ‘illegal’, ‘infiltrators’ and ‘minefields’ it can be argued 

that climate migrants or refugees in general are susceptible to persecution based on political opinion. 

Alternatively, environmental persecution can be inserted as an additional category for claiming the 

protection as climate migrants.  

2. The roles and responsibilities of the government and other private actors must be clearly 

delineated.  

The Government of India and Government of the states should recognize their responsibility of 

protecting climate migrants and helping them rebuild their shattered lives. It is worth noting that the 

Union Judiciary has time and again expanded the scope of Article 21 (Protection of life and personal 

liberty) of the Constitution of India to include the right to live with human dignity35, the right to healthy 

environment 36  that in turn entails the right to pollution free water and air 37 , protection against 

hazardous industries38, right to health39, right to shelter40, right to livelihood41 and most importantly 

the right not to be driven out of the state42. Moreover, since Article 21 is applicable to both citizens 

and non-citizens alike, the state cannot discriminate against climate migrants.  

Additionally, the private individuals and corporate institutions undertaking developmental projects in 

ecologically sensitive zones or otherwise affecting the environment and livelihoods of vulnerable 

people should be held accountable for exploiting the homes and livelihoods of poor people for their 

own economic gains. The doctrine of Absolute Liability as evolved by the Supreme Court can be 

extended to provide protection to persons displaced by climate disasters. Thus, the government can 

create a special fund wherein any corporation undertaking any environmentally degrading activity in 

an ecologically sensitive area will be required to deposit money which in turn can be used for the 

rehabilitation of climate migrants. However, the same should not be treated as a ‘welfare fund’ or 

‘charity’ but as reparation to the migrants and the duty of the state and society as a whole to rectify the 

wrongs committed against them.  

Lastly, various civil society organizations along with the displaced persons themselves must be given 

a voice and be included in the decision-making process so that the latter are not reduced to being mere 

beneficiaries of the government policy on climate migrants.  

3. Climate migrants should not be subjected to discrimination based on caste, class, sex or 

religion. However, special provisions need to be made for women migrants, children, the 

elderly and other vulnerable sections of the society.  

As discussed earlier, men often migrate to cities in search of livelihood leaving behind their female 

counterparts. Thus, women who are left to fend for themselves and their children are worst affected by 

climate change induced extreme weather events. Thus, any government policy on climate migrants 

should be aware of the same and propose measures to improve the condition of women and children 

who are affected by climate disasters but are unable to migrate. Further, past reports of persons 

 
34 UNHCR, 2020. What Is A Refugee?. [online] Available at: <https://www.unhcr.org/what-is-a-refugee.html> [Accessed 

29 June 2020]. 
35 Francis Coraile Mullin v Administrator, Union Territory of Delhi : (1981) 1 SCC 608 
36 M.C. Mehta v Union of India : (1987) 1 SCC 395 
37 B.L. Wadhera v. Union of India : (1996) 2 SCC 594 
38 Vellore Citizens Welfare Forum v Union of India : (1996) 5 SCC 647 
39 State of Punjab v Mahinder Singh Chawla : (1997) 2 SCC 83 
40 UP Avas Avam Vikas Parishad v Friends Co-operative Housing Society 1995 Supp (3) SCC 456 
41 Madhu Kishwar v State of Bihar : (1996) 5 SCC 125 
42 Supra Note 17 
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displaced by natural disasters in India indicate discrimination by the government against certain 

oppressed classes with respect to providing relief in the aftermath of disaster.43  

4. There cannot be a one-size-fits-all approach.  

Climate induced displacement and subsequent migration can take many forms be it temporary, 

seasonal or permanent. At times, even the motive for migration could vary; while some might be forced 

to flee as the only option available, others might migrate in search of better livelihood opportunities. 

Thus, keeping in mind the various forms and modes of migration the government should come up with 

a policy detailing different rehabilitation measures depending on the severity of the situation. This 

could entail a combination of both short term as well as long term climate change adaptation and 

mitigation techniques.  

5. Finding adversity in Opportunity: A humanitarian approach with an aim to integrate the 

climate migrants into national development should be adopted.  

Persons displaced by climate change and other refugees are generally most vulnerable targets of 

terrorist groups and other outfits trying to arouse communal tensions. For instance, the Naxal groups 

in India were able to significantly increase their support base from farmers affected by drought and 

other environmental disasters.44 This could prove to be an increasing national security threat. On the 

other hand, if the government provides these migrants with adequate social security net, the changes 

of their radicalization by terrorist groups and Naxal organizations would be greatly reduced. Moreover, 

the empowerment of climate migrants would go a long way in the overall development of the country.  

6. There is a need for bilateral, multilateral and plurilateral engagement.  

Climate change induced migration is an issue that transcends borders. Thus, India needs to urgently 

engage and cooperate with other countries in the region. Since, immediate causes for large scale 

climate induced migration across borders are mostly region specific (Earthquakes in Nepal, floods and 

saltwater intrusions in Bangladesh and Maldives), bilateral engagement will enable us to effectively 

address the same by creating region specific policies. Similarly, as South Asia as a whole is vulnerable 

to climate change related disasters, a plurilateral organization like SAARC can be used to increase 

regional cooperation for a common cause. Lastly, engagement at a global level will enable countries 

to exchange best practices and resources for creating a safer world for climate migrants.  

7. A balanced approach keeping in mind the needs of migrants as well as that of the local 

citizens is the need of the hour.  

While proposing any solution the practical realities have to be kept in mind. Since material resources 

are finite, no country can be reasonably expected to protect external migrants at the cost of causing 

disproportionate hardships to its own citizens. Thus, a balance needs to be achieved using a 

combination of multiple strategies like allowing migrants to resettle along with assisting the 

neighbouring countries in their rehabilitation programmes so that people are not compelled to cross 

borders.  

 

 
43 National Dalit Watch - National Campaign on Dalit Human Rights, New Delhi and Social Awareness Society for 

Youth – Tamil Nadu, 2015, Tsunami To 2015 Floods - "No Respite For Dalits In Disaster Response, Tamil Nadu": 

Report Of Initial Findings From Immediate Needs Assessment And Monitoring Responses Towards Affected Dalit 

Communities. [online] New Delhi: NCDHR. Available at: 

<https://reliefweb.int/sites/reliefweb.int/files/resources/Report%20of%20Initial%20Findings%20from%20Immediate%2

0Needs%20Assessment%20and%20Monitoring%20Responses%20towards%20Affected%20Dalit%20Communities_0.p

df> [Accessed 8 June 2020] 
44 Supra Note 11 
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CONCLUSION 

“No one leaves home unless home is the mouth of a shark” 

“No one puts their children in a boat unless the water is safer than the land.” 

- Home, by Warsan Shire 

Climate change as a global phenomenon and subsequent displacement and migration of vulnerable 

population is the harsh reality of our times that is only going to worsen in the near future. Political 

indifference and neglect will only add to the existing woes of a section of population often termed as 

‘climate migrants’. The occurrence of various environmental disasters in India in the past few years is 

a reminder of the adverse effects of global warming and climate change as experienced in the Indian 

subcontinent. The solution entails effectively addressing the causes of climate change along with 

upgrading climate resilience through adaptation and mitigation techniques. In the Indian context, the 

government needs to invest in disaster resilient infrastructure coupled with a strong rehabilitation and 

reconstruction strategy for persons displaced internally and externally by climate disasters.  

Thus, what is required is a change in attitudes towards climate migrants so that these innocent victims 

of natural as well as anthropogenic disasters are treated in a humanitarian and compassionate manner 

as against restricting their movement across borders. While this may prove to be a challenging task 

requiring a strong political will and peoples’ participation, yet, this is the only way out to save millions 

of people in India from the impending natural disasters and their aftereffects.  
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NAGA REBELLION AND TERRORISM: TWO SIDES OF THE SAME 
COIN 

- Vasundhara Bakhru* 

 

ABSTARCT 

This article analyses the journey of anti-terror laws in India over the past five decades, highlighting 

the rise and fall of various enactments through constitutional challenges and public outcry. It traces 

the history of the Unlawful Activities (Prevention) Amendment, 1967 shedding light on its 

metamorphosis to an avatar of the Terrorist and Disruptive Activities (Prevention) Act and the 

Prevention of Terrorism Act. It further analyzes the real object and purpose of the 2019 Amendment 

beyond the elusive writing in the text of the Act. It highlights the untrammelled powers conferred 

upon the Central Government to notify an individual as a terrorist and the shadow of vagueness 

surrounding the distinction between individuals notified as terrorists and members of terrorist 

organisations. In this backdrop, the article poses a number of potential challenges to the 2019 

Amendment on the grounds of proportionality, vagueness and excessiveness, among others, leaving 

the reader with the question of whether it is likely to withstand the scrutiny of the Courts. 

 

HISTORY OF THE UNLAWFUL ACTIVITIES PREVENTION ACT, 1967 

The Unlawful Activities Prevention Act 1  (“UAPA”) was enacted in 1967 to combat “unlawful 

activities” by imposing reasonable restrictions on the freedom of speech and expression2, the rights to 

peaceful assembly3 and to form associations4. The circumstances surrounding the enactment of the 

UAPA are noteworthy. 

In 1961, the National Integration Council was formed by then Prime Minister Jawarhal Nehru to 

combat communalism, casteism, regionalism, and linguism5. This Council appointed a Committee on 

National Integration and Regionalisation to look into reasonable restrictions of fundamental rights in 

the interest of the sovereignty and integrity of India6. Under its recommendations, the Parliament of 

India enacted the Constitution (Sixteenth Amendment) Act, 19637. In this background, the UAPA 

came into existence with the object of providing adequate powers, as suggested by the Committee, to 

deal with activities against India’s sovereignty and integrity8. The UAPA, at that stage, was propelled 

to tackle and give validity to the actions taken against the Naga Rebellion9 in the wake of which, the 

need to deal with ‘associations’ or groups that acted in a manner “prejudicial to the maintenance of 

 
* Student, BA LLB (H), Amity Law School, Delhi (GGSIPU) 
1 Unlawful Activities Prevention Act, 1967, Act No. 37 of 1967, Parliament of India (India). 
2 Article 19 (1) (a) of the Constitution of India. 
3 Article 19 (1) (b) of the Constitution of India. 
4 Article 19 (1) (c) of the Constitution of India; The Unlawful Activities (Prevention) Act, 1967, Act No. 37 of 1967, 

Parliament of India, Statement of Objects and Reasons (India). 
5 Kanwal Kishore Bhardwaj, Combating Communalism in India: Key to National Integration, p. 19, Mittal Publications, 

New Delhi, 1993. 
6 Specially in case of Article 19 of the Constitution of India; The Constitution (Sixteenth Amendment) Act, 1963, 

Parliament of India, Statement of Objects and Reasons (India). 
7 A. Beema Dowlath v. State of Tamil Nadu, 2015 SCC OnLine Mad. 396, para 42. 
8 The Bill was passed by both the Houses in Parliament and received the assent of the President on 30 th December 1967; 

Ibid. 
9 Ujjwal Kumar Singh, Mapping anti-terror legal regimes in India” in edited by Victor V. Ramraj, Michael Hor, et. Al 

eds., Global Anti-Terrorism Law and Policy, p.437, 2nd edn. Cambridge University Press, New York, 2012 



 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 46  

harmony between different groups on grounds of religion, race, place of birth, residence, language, 

etc.”10 had arisen. 

 

ORIGINAL VISION AND EVOLUTION 

The UAPA, in its original form, contained 21 sections divided into 4 chapters. It conferred power upon 

the Central Government the power to declare certain associations as ‘unlawful’, prescribe penalties for 

membership of these associations and provide a remedy to a statutory Tribunal. Consequently, it did 

not contemplate the creation of a Special court at all. It is noteworthy that the UAPA, at the time of its 

inception, did not deal with “terrorist” activities11.   

However, since 1999, a series of United Nations Security Council Reports were issued that required 

all member States to take action against specific terrorists and terrorist organisations, including 

attacking the economic basis for their activities12. In its commitment to abide by these Reports, India 

amended the UAPA from time to time13. 

Before dwelling into these amendments, one must analyse the laws meant for prosecuting terrorists 

and terrorist activities before these amendments were enacted to shed light on the circumstances 

leading to the enactment of the Unlawful Activities Prevention Act (Amendment) Act, 2004 

(“Amendment Act 2004”).  

The Terrorist and Disruptive Activities (Prevention) Act, 1985 

The Terrorist and Disruptive Activities (Prevention) Act, 1985 14  (“TADA 1985”) received 

presidential assent on 23rd May 1985 and came into force the very next day for two years. The objective 

of the TADA 1985 was to curb terrorist activities in Punjab and surrounding states15. 

Two years later, on 23rd May 1987, when the TADA 1985 was due to expire while Parliament was not 

in session, it was felt necessary to prolonge its use. Accordingly, the President promulgated the 

Terrorist and Disruptive Activities (Prevention) Ordinance, 198716 (“Ordinance”).  

On 3rd September 1987, the Ordinance was repealed by the Terrorist and Disruptive Activities 

(Prevention) Act, 1987 (“TADA 1987”)17. This was the first comprehensive central enactment that 

tackled terrorism in India18. The TADA 1987 remained in force for 8 years until 199519.  

The Prevention of Terrorism Act, 2002 

 
10 Ibid; The Unlawful Activities (Prevention) Act, 1967, Act No. 37 of 1967, Statement of Objects and Reasons (India). 
11Ibid., p.444. 
12 A. Beema Dowlath v. State of Tamil Nadu, 2015 SCC OnLine Mad. 396, para 43. 
13 Ibid. 
14 Terrorist and Disruptive Activities (Prevention) Act, 1985, Act No. 31 of 1985, Parliament of India (India). 
15 Terrorist and Disruptive Activities (Prevention) Act, 1985, Act No. 31 of 1985, Parliament of India, Statement of Objects 

and Reasons, (India); “Terrorists had been indulging in wanton killings, arson, looting of properties’ and other heinous 

crimes mostly in Punjab and Chandigarh. Since 10th May, 1985 the terrorists have expanded their activities to other parts 

of the country, ie. Delhi, Haryana, Uttar Pradesh and Rajasthan as a result of which innocent several innocent lives have 

been lost and many suffered serious injuries”. 
16 The Terrorist and Disruptive Activities (Prevention) Ordinance, 1987, Ordinance No. 2 of 1987 (23.05.1987, India). 
17 Terrorist and Disruptive Activities (Prevention) Act, 1987, Act No. 28 of 1987, Parliament of India (India). 
18 Supra Note 9, p.422. 
19 The Supreme Court upheld the constitutional validity of the Act, however, its misuse sparked immense political pressure 

to allow the Act to lapse. Thus, in 1995 the Act was allowed to lapse, but the remnants of the Act are still felt today by the 

number of cases pending under it. 
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The September 2001 terror attack on the World Trade Centre led to a global outcry and need for 

enacting anti-terrorism laws20. India partook in the cause and showed its support by promulgating the 

Prevention of Terrorism Ordinance on October 24, 2001. A few months later, on 13th December 2001, 

the Parliament of India was subject to a terrorist attack. As a reaction, the Law Commission of India’s 

173rd Report suggested the Prevention of Terrorism Bill, 2002 be enacted as a comprehensive anti-

terror legislation21. This led to the enactment of the Prevention of Terrorism Act, 2002 (“POTA”) on 

28th March 200222.  

The enactment of the POTA was in itself eventful with the calling of a Joint Session of the Parliament 

on 26th March 200223. With the resounding criticism of the draconian nature of the POTA reaching its 

peak, it was repealed in 200424. For the first time in modern Indian history, an anti-terror legislation 

was repealed, creating a lacuna that was ultimately filled by the Amendment Act 200425. As the 

Parliament was not in session at the time, the President promulgated the Unlawful Activities 

(Prevention) Ordinance, 2004 on 24th September 2004.26 

The 2004 Amendment Act enlarged the scope of the UAPA, from a law dealing solely with unlawful 

associations to one dealing with both unlawful associations and terrorist activities27. This was done by 

inserting to the UAPA, Chapters IV-VII, to replace the original Chapter IV. Consequently, the 

Preamble was amended to include prevention and punishment of terrorist activities. 

After bringing into force, the 2004 Amendment Act, the Government set up the Second Administrative 

Reforms Commission under Veerappa Moily which submitted its report titled "Combating Terrorism- 

Protecting by Righteousness"28. On the Reports recommendations, the Government introduced two 

new enactments in 2008, the National Investigation Agency Act, 200829, which did not create any new 

offence but created only a separate agency for investigation and a special court for trials and the 

Unlawful Activities (Prevention) Amendment Act, 20083031 (“2008 Amendment Act”). 

The 2008 Amendment Act changed the definition of “terrorist acts” and added to the Preamble, 

references to the Resolution of the United Nations Security Council which required members States to 

take action on terrorism 32 . It further inserted Sections 43A-43F, bringing in archaic provisions 

 
20 United Nations Security Council Resolution 1373/2001, on threats to international peace and security caused by 

terrorist acts, 28 September 2001, S/RES/1373 (2001) available at: 

https://www.unodc.org/pdf/crime/terrorism/res_1373_english.pdf (last accessed on 10.06.2020). 
21  Law Commission of India, Report No. 173, Prevention of Terrorism Bill, March 2000, available at: 

http://www.lawcommissionofindia.nic.in/tada.htm (last accessed on 10.06.2020), 
22 The Prevention of Terrorism Act, 2002, Act No. 15 of 2002, Parliament of India (India). 
23 This was done in accordance of Article 108 (1) of the Constitution of India which states that the President may convene 

a Joint Session, if after a Bill has been passed by one House and transmitted to the other House: (a) the other House rejects 

the Bill; or (b) the Houses have finally disagreed as to the amendment to be made to the Bill; or (c) more than six months 

elapse from the date of reception of the Bill by the other House without the Bill being passed by it. 
24 Prevention of Terrorism (Repeal) Act, 2004, Statement of Objects and Reasons, para 2. 
25 The Unlawful Activities (Prevention) Amendment Act, 2004, Act No. 29 of 2004, Parliament of India (India). 
26 The Unlawful Activities (Prevention) Amendment Ordinance, 2004, Ordinance 2 of 2004 (24.09.2004, India). 
27 A. Beema Dowlath v. State of Tamil Nadu, 2015 SCC OnLine Mad. 396, para 44. 
28 Second Administrative Reforms Commission, Eighth Report, Combating Terrorism- Protecting by Righteousness, June 

2008, available at: https://darpg.gov.in/sites/default/files/combating_terrorism8.pdf (last accessed on 10.06.2020). 
29 The National Investigation Agency Act, 2008. Act No. 34 of 2008, Parliament of India (India).  
30 The Unlawful Activities (Prevention) Amendment Act, 2008, Act No. 35 of 2008, Parliament of India (India). 
31  LiveMint Online, Moily Report vs. Terror Bill, available at: 

https://www.livemint.com/Politics/yA7VgUXlLEJnVo6op0W9JI/Moily-report-vs-terror-bill.html (last accessed on 

10.06.2020). 
32 Zameer Ahmed Latifur Rehman Sheikh v. State of Maharashtra, 2010 (5) SCC 246, para 65; This reference was 

regarding the global action on war on terrorism. 

https://darpg.gov.in/sites/default/files/combating_terrorism8.pdf
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resembling the POTA 33  by extending custody without chargesheet and bail to 180 days 34  and 

introducing reverse burden of proof. 

The Unlawful Activities (Prevention) Amendment Act, 201235 (“2012 Amendment Act”) expanded 

the definition of “terrorist act” to include offences that threaten the country’s economic security, 

including raising funds for terrorist activities and production/distribution of counterfeit currency36. 

Another notable feature of this amendment was the extension of the ban on associations from 2 to 5 

years37. 

It is clear from a reading of the above that there is a distinction under the UAPA regarding the offences 

dealt with by it. It defines and punishes two distinct offences, first, of unlawful associations and 

second, of terrorism. 

It is also important to mention specific State legislations that do not directly address terrorism but have 

been enacted to curb organised crime and militancy. These enactments become important as often, 

cases find suspects charged under both enactments. Some examples are: 

1) Maharashtra Control of Organised Crime Act, 1999 (“MCOCA”)38: It is applicable in the 

States of Maharashtra, and Delhi39; The accused in the Malegaon blast case40 were charged for 

commission of organised crime under MCOCA and terrorist acts under UAPA. 

2) Karnataka Control of Organised Crime Act, 200041: In 2009, it was sought to be amended to 

insert provisions dealing with terrorist offences. It intended to include ‘terrorist act’ under 

organised crime and extend death penalty for such acts42. The Bill was passed by the State but 

did not receive Presidential assent43. 

3) Chhattisgarh Vishesh Jan Suraksha Adhiniyam, 2005 (“CVJSA”)44: In  the Binayak Sen 

case45, the civil rights activist was arrested for alleged links with Maoists. He was charged for 

unlawful activities and membership to unlawful organisations under CVJSA46, membership to 

an unlawful association and terrorist organisation under UAPA47 and conspiracy and sedition 

under the IPC48. 

The Binayek Sen case is also a prime example of cases where the use of both kinds of offences, i.e., 

unlawful activities and terrorist acts, are brought together. The line between two distinct criminal 

 
33 Mark H Gitenstein, Nine Democracies and the Problem of Detention, Surveillance, and Interrogation’, in edited by 

Benjamin Wittes, Legislating the War on Terror: An Agenda for Reform, p. 11-12, Brookings Institution, 2009. 
34 Section 43D(2) of the Unlawful Activities Prevention Act, 1967. 
35 The Unlawful Activities (Prevention) Amendment Act, 2012, Act No. 3 of 2013, Parliament of India (India); The Bill 

was passed by the Parliament on 20th December 2014 and received the assent of the President on 3rd January 2013. 
36 Section 15 of the Unlawful Activities Prevention Act, 1967. 
37 Section 6 of the Unlawful Activities Prevention Act, 1967. 
38 The Maharashtra Control of Organised Crime Act, 1999, Maharashtra Act No.30 of 1999, Maharashtra State Legislature 

(India). 
39 vide the Ministry of Home Affairs Notification No: GSR 6(E) dated 2 January 2002, under section 2 of the Union 

Territories (Laws) Act, 1950. 
40 Sadhwi Pragya Singh Thakur v. National Investigation Agency, (2014) 1 SCC 258. 
41 The Karnataka Control of Organised Crime Act, 2002, Karnataka Act No. 1 of 2002, Karnataka State Legislature (India). 
42  Vikhar Ahmed Sayeed, An Act in Question, Frontline: The Hindu, 25th September 2009, available at:  

http://www.frontline.in/static/html/fl2619/stories/20090925261910500.htm (last accessed 10.06.2020). 
43 M Venkatesha, State awaiting President’s nod on legislations, The New Indian Express Bangalore, 21st  May 2011, 

available at: http://www.newindianexpress.com/states/karnataka/article472642.ece (last accessed on 10.06.2020). 
44 Chhattisgarh Vishesh Jan Suraksha Adhiniyam, 2005 (or Chhattisgarh Special Public Safety Act), Act No. 14 of 2006,  

section 1(2), Chhattisgarh State Legislature (India). 
45 Binayek Sen v. State of Chhattisgarh, 2008 (1) CGLJ 127. 
46 Supra Note 44, sections 8(1), (2), (4), (5).   
47 Sections 10(a)(i), 20, 21, 38, 39 of the Unlawful Activities Prevention Act, 1967.   
48 Sections 120B, 121A, and 124A of the Indian Penal Code, 1860. 

http://www.newindianexpress.com/states/karnataka/article472642.ece
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activities is blurred, in law, if not in fact. Another example is the Kasab case49 , where the accused 

was convicted under IPC for murder50 & criminal conspiracy51; under UAPA for commission of 

terrorist and unlawful activities52 and the Arms Act, 1959, the Explosives Act, 1884, and Explosive 

Substances Act, 1908 for carrying and using arms and explosives. 

 

THE 2019 AMENDMENT ACT 

The year 2019 witnessed enactment of the Unlawful Activities (Prevention) Amendment Act 201953 

(“2019 Amendment Act”). To analyse the 2019 Amendment Act properly, we must first deal with 

distinct issues that arise from it, along with other prevailing issues and their effects. Second, we will 

deal with challenges to the validity of the enactment in light of these issues and why they pose a larger 

legal problem. 

 

1) Individuals notified as a terrorist and a member of a Terrorist Organisation - 

Distinguished. 

The UAPA already covered the liability of a member who would in turn be an individual. Therefore, 

there arises the question as to who is an individual who is already not liable under the UAPA? There 

is a catena of cases that shed light on when the liability of an individual member (under the pre-

amendment UAPA) can arise. It is settled law that, liability of a member of an unlawful association 

arises only if he/she incites imminent violence54. The Supreme Court of India in Arup Bhuyan v. State 

of Assam55 clarified this position, opining that mere membership of a banned organisation cannot 

create liability under the UAPA. Liability is fastened upon proving that he/she resorted to acts of 

violence/incited people to imminent violence, or did an act intended to create disorder/disturbance of 

public peace by resorting to imminent violence. Similarly, in Indra Das v. State of Assam56 the 

Supreme Court held passive membership to be insufficient to attract liability.   

Section 20 of UAPA punishes membership of a terrorist organisation involved in a terrorist act57. It 

presumably differs from Section 10 insofar as it makes mere membership unlawful. However, in Jyoti 

Babasaheb Chorge v. State of Maharashtra58, the Bombay High Court held that passive membership 

is not contemplated under this provision. There must be active membership to fasten liability in acts 

of terrorism, which are performed for carrying out the aims and objects of such organisation through 

violence or other unlawful means59. This distinction is in line with many cases as highlighted above 

 
49 Mohd. Ajmal Amir Kasab v. State of Maharashtra, 2012 (9) SCC 1. 
50 Section 302 of the Indian Penal Code, 1860. 
51 Section 120B of the Indian Penal Code, 1860. 
52 Sections 16 and 13 of the Unlawful Activities Prevention Act, 1967.  
53 Act No.28 of 2019, Parliament of India (India); President Ram Nath Kovind had given assent to the legislation on 

August 8 after the Lok Sabha passed it on July 24 and the Rajya Sabha on August 2. “Central government hereby appoints 

the 14th August, 2019, as the date on which the provisions of the said Act shall come into force”. 
54 The Courts have taken into account multiple cases of foreign courts such as Keyishan v. Board of Regents of New York, 

17 L Ed 2d 629: 385 US 589 (1966) in 2011 (3) SCC 380; Brandenburg v. Ohio, 395 U.S. 444 (1969), Scales v. US, 367 

U.S. 203 (1961); Whitney v. California, 274 U.S. 357 (1927); Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 

123 (1951). 
55 2011 (3) SCC 377. 
56  2011 (3) SCC 380 para 5 to 22. 
57 See also Section 38 of the Unlawful Activities Prevention Act, 1967; Membership of terrorist organisations. 
58 2012 SCC OnLineBom 1460. 
59 Ibid, para 20. 
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including Kedar Nath Singh v. State of Bihar60. The Bombay High Court has also highlighted that 

members of weaker sections of society are often impressed with Maoist philosophies that talk about 

their upliftment; attraction to philosophy cannot be equated with participation in terrorist acts. 

However, this being the ruling of a High Court is not the law of the land. 

It is clear from the above, that implicitly, members/individuals involved in terrorist activities were 

already covered, creating ambiguity around the actual aims and object of the 2019 Amendment Act. 

Further, the 2019 Amendment Act creates no separate or new offence for such individuals. Therefore, 

to put it summarily:  

1) The individual is distinct from a member of terrorist organisations.  

2) He can be notified as a terrorist yet not be liable under penal provisions of the UAPA. 

3) He may not be informed of the grounds of his notification. 

4) The UAPA already covers him if he fulfills the parameters of any penal provisions under it. 

In this backdrop, it is essential to note that the Supreme Court clarified the law in Mohd. Ajmal Amir 

Kasab v. State of Maharashtra61, holding that there is no need to establish that an individual belongs 

to a terrorist organisation when he/she performs a terrorist act. In this case where the accused was 

responsible for the Mumbai Terror Attacks, it was held that it is unnecessary to declare him as a 

member of either a terrorist organisation or an unlawful association as long as he fell within the 

parameters of Section 1562. 

On September 4, 2019, the Central Government notified the first set of individuals under the 2019 

Amendment Act, which comprised of:63  

1) Masood Azhar, Chief, Jaish-e-Mohammed; 

2) Hafiz Muhammad Saeed, Founder, Lashkar-e-Taiba; 

3) Zaki-ur-Rehman-Lakhvi, an accused in the Mumbai Terror attacks; and, 

4) Dawood Ibrahim, a known terrorist financier.  

It is interesting to note that these individuals already fullfill the categories listed above, making them 

liable under the pre-amendment UAPA: Jaish-e-Mohammed is the 6th entry in the 1st Schedule of the 

UAPA and Lashkar-e-Taiba the 5th entry; following the Kasab case, both Dawood Ibrahim and Zaki-

ur-Rehman-Lakhvi would already be covered. 

To shed light on who are possibly deemed to be these individuals, we must consider the statement 

made by the mover of the Bill in Parliament. This is important as the Statement of Object and Reasons 

of the Amendment lends no support in understanding the 2019 Amendment Act’s objective. Home 

Minister, Amit Shah, who introduced the Bill had commented that it was to tackle “…those who 

attempt to plant terrorist literature and terrorist theory in the minds of the young. Sir, guns do not give 

rise to terrorism, the root of terrorism is the propaganda that is done to spread it, the frenzy that is 

spread. And if all such individuals are designated as terrorist, I don’t think any member of parliament 

should have any objection”64  

Now the question arises, what is terrorist literature? What is terrorist theory? Who are urban naxals?  

Who are urban Maoist? Who are anti-nationals? If these definitions do not find place or explanation 

within the Act how can one prosecute? Who is the authority that will decide such subjective standards? 

 
60 AIR 1962 SC 955. 
61 2012 (9) SCC 1. 
62 Redaul Hussain Khan v. National Investigation Agency, 2010 (1) SCC 521 para 82. 
63 Nitika Khaitan, New Act UAPA: Absolute power to state, Frontline: the Hindu, 25th October 2019, available at: 

https://frontline.thehindu.com/cover-story/article29618049.ece (last accessed on 10.06.2020). 
64 Siddharth Varadrajan, Allowing the State to Designate Someone as a ‘Terrorist’ Without Trial is Dangerous, 2nd August 

2019, The Wire, available at: https://thewire.in/rights/uapa-bjp-terrorist-amit-shah-nia (last accessed on 10.06.2020). 
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When do these acts amount to planting terrorist ideologies in young minds? Is this a requisite test that 

will be kept in mind by the Central Government? In 1994, the Supreme Court, in Jamaat-E-Islami 

Hind v. Union of India65 laid down standards of proof that apply in a judicial process of labeling 

unlawful associations. Will these standards apply in respect of individuals is still a question that will 

only be answered with time. These questions need to be kept in mind while understanding the powers 

conferred upon the Central Government while notifying individuals as terrorist. 

 

2) Unfettered powers of the Central Government (Executive) in notifying an individual as a 

terrorist and inherent procedural inequality under the Act 

The powers of the Central Government in identifying an individual as a terrorist need to be assessed 

in conjunction with the procedural inequalities within the UAPA. Section 35, as it stands today, gives 

the absolute power to the Central Government to notify an individual as a terrorist. It does not require 

the Central Government to specify detailed grounds or reasons for such notification. Further, the 

UAPA is silent on the mode of internal inquiry for identifying such individuals. We must keep in mind 

that the line between the offences of unlawful activities and terrorism is often blurred and usually both 

are attracted. With this in mind, we must view the procedure under Sections 4-5 (Unlawful Activity) 

vis-à-vis Section 35-37 (Terrorism). Unlike Section 35, the procedure under Section 4 is an objective 

determination made on the materials placed by both sides and the nature of adjudication is akin to a lis 

between two parties, where it is important to specify grounds together with disclosure of facts on which 

the adjudication is based66. 

The definition of ‘terrorist acts’ under the UAPA67  is wide, prescribing punishment even on the basis 

of the likelihood of an individual causing danger to sovereignty, integrity and unity of India. This is 

similar68 to the definition of Unlawful Activity. Irrespective of this simmilarity, there exist completely 

distinct procedures for the offence of terrorism.  

In case of an Unlawful Activity under Sections 4-5, individuals who are concerned as members are 

given sufficient notice and opportunity to be heard by a ‘Tribunal’, headed by a High Court Judge. 

Under Section 35, the Central government enjoys the absolute power to deem a terrorist organisation 

without notice or fair hearing. Unlike Section 4, there is no pre-decisional hearing under Section 35. 

It is often justified by stating that a notification of a ‘terrorist organisation’ has taken place when it has 

already committed an offence or is likely to commit an offence. The de-notification of an organisation 

can be done under Section 36, which states that the notified organisation may by way of an application 

to the Central Government apply for de-notification. It gives no timeline on when the Central 

Government must either reject or approve such application69. There is a stark difference in procedure 

compared to that under Section 4 of the Act in this regard.  Such a decision of the Central Government 

would not be judicial in nature, and unlike the procedure established by the Unlawful Activities 

(Prevention) Rules, 1968 (“UAPA Rules”) for the Tribunal set up under Section 3, there are no such 

rules for the Central Government, and find no mention under Section 52. Only upon such rejection can 

the individual (already covered by Section 36(2)(b) before the 2019 amendment) forward an appeal 

that shall be heard by a Review Committee set up by the Central Government70. This review is not a 

fair trial as the notified terrorist organisation (including its members) or the individual who is notified 

 
65 1995 SCC (1) 428. 
66 Jamaat-e-Islami Hind v. Union of India, 1995 (1) SCC 428. 
67 Section 15 of the Unlawful Activities Prevention Act, 1967. 
68 SHRUTI BEDI, INDIAN COUNTER TERRORISM LAW, p. 226, LexisNexis India (2016). 
69 Section 36 (1) of the Unlawful Activities Prevention Act, 1967. 
70 Section 36 (4) of the Act, of the Unlawful Activities Prevention Act, 1967. 
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cannot introduce new evidence or introduce witnesses in support of its application71. Post-decisional 

hearings are often considered to be sufficient to meet the parameters of audi alteram partem . It is 

important to highlight a statement made by the Home Minister in Parliament. He stated that a “four-

level scrutiny” has been provided in the 2019 Amendment Act and that no human rights would be 

violated. However, he failed to elaborate what these four levels of scrutiny were. Interestingly, neither 

can they be found from a reading of the UAPA as it stands today72. 

A similar provision existed under the POTA 2002, whereby the Central Government could deem an 

organisation as a terrorist organisation on “belief” it has or was likely to commit a terrorist act and 

provided for an identical de-notification process73 . In Peoples Union for Civil Liberties v. Union of 

India74, the provisions of POTA, 2002 were held to be constitutionally valid as the reasonableness of 

government action has to be justified based on the material on which such opinion is formed75. While 

the POTA was repealed for being draconian and highly misused76, we find simillar provisions in the 

UAPA. Further the POTA, 2002 did not provide for notification of Indviduals as terrorists. 

If one were to outline the major issuesin this regard, the following emerges: 

1) Sections 35-37 confer ungaurded powers upon the Central Government.  

2) The notification issued by the Central Government is not an objective determination. The 

statements by the Home Minister add weight to this claim.  

3) There exists no pre-decisional hearing in the case of a terrorist organisation or 

individual/member.  

4) No opportunity of fair hearing is given to the notified individual. 

5) The Central Government has no specified time period within which the first application has to 

be disposed. 

6) Unlike for Unlawful Activities, there are no rules framed to govern proceedings before the 

Central Government and the Review Committee. These topics do not even find mention in 

Section 52 of the Act. 

7) Even if the Central Government rejects the application promptly and one appears before the 

Review Committee, it is still not a fair trial as one is not allowed to introduce new evidence or 

introduce/examine witnesses. 
 

Constitutional Contentions 

Before we analyse and question the vires of the 2019 Amendment Act, certain facts require 

clarification. First, while evaluating the provisions above, we must not lose sight of the Supreme 

Court’s decision in Peoples Union for Civil Liberties v. Union of India77, and Kartar Singh v. State of 

Punjab78, which upheld the constitutional validity of POTA and TADA, respectively. This needs to be 

borne in mind with the fact that even though the provisions of the UAPA are similar to TADA and 

 
71 Surabhi Chopra, National Security Laws in India: The Unraveling of Constitutional Constraints, OREGON REV. INTL. 

L., Vol. 17, p.18 (2012), available at: https://law.uoregon.edu/images/uploads/entries/Chopra.pdf (last accessed on 

10.06.2020): Supra note 67: Supra note 68.  
72 The Wire Staff, Rajya Sabha Passes UAPA Amendment Bill; Amit Shah Rejects Charges of 'Misuse', 2nd August 2019, 

The Wire, available at: https://thewire.in/government/uapa-amendment-bill-rajya-sabha-passed-amit-shah (last accessed 

on 10.06.2020). 
73 Section 18 & 19 of Prevention of Terrorist Activities Act, 2002. 
74 AIR 2004 SC 456. 
75 Ibid, para 43. 
76 UJJWAL KUMAR SINGH, THE STATE, DEMOCRACY AND ANTI-TERROR LAWS IN INDIA, p. 304, Sage 

publications (2007). 
77 AIR 2004 SC 456. 
78 1994 (3) SCC 569. 
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POTA, neither of these preceeding legislations included an individual other than as a member of an 

organisation. Further, in Kartar Singh, the Court accepted that the provisions of the TADA were 

capable of being misused. Second, the POTA was repealed facing extreme criticism, categorizing its 

provisions as be draconian. Third, there exists an interplay between Articles 21, 19 and 14 of the 

Constitution of India79. Each is not mutually exclusive but they sustain, strengthen and nourish one 

another80.  

 

I. In view of the above, the first challenge is on Proportionality: The doctrine of proportionality is 

entrenched in systems all over the world. In this regard Justice Aharon Barak81, explains the principle 

by providing the following tests82: 

(i) it is designated for a proper purpose; 

(ii) the measures undertaken to effectuate such limitations are rationally connected to the fulfilment of 

that purpose; 

(iii) the measures undertaken are necessary such that there are no alternative measures that may 

similarly achieve that purpose with a lesser degree of limitation exist;  

(iv) there needs to be a proper relation (“proportionality stricto sensu” or “balancing”) between the 

importance of achieving the proper purpose and the social importance of preventing the limitation on 

constitutional rights.  

An enactment would be rendered invalid if it fails to meet any one of these tests. The Supreme Court 

of India first accepted the doctrine of proportionality in Om Kumar v. Union of India83, in view of the 

decision of the Canadian Supreme Court in R. v. Oakes84. Recently, the Supreme Court reaffirmed this 

doctrine in Justice K. Puttaswamy (Retd.) v. Union of India85 (Aadhar case). The majority opinion as 

penned by Justice A.K. Sikri laid down as follows: 

“120. The proportionality …. According to this test, a measure restricting a right must, first, serve a 

legitimate goal (legitimate goal stage); it must, secondly, be a suitable means of furthering this goal 

(suitability or rational connection stage); thirdly, there must not be any less restrictive but equally 

effective alternative (necessity stage); and fourthly, the measure must not have a disproportionate 

impact on the right-holder (balancing stage).”  

This test has also been followed in Modern Dental v. State of Madhya Pradesh86, where Justice Sikri 

accepted Bilchitz’s view in interpreting the proportionality tests, finding the most effective ground 

between the German Test (synonymous to Aharon Barak’s test) and the Canadian Test. 

We must now try and assess every stage of the test to judge whether the 2019 Amendment Act in 

tandem with these principles. 

 
79 Maneka Gandhi v. Union of India, AIR 1978 SC 597. 
80 T.V. Vatheeswaran v. State of Tamil Nadu, AIR 1983 SC 361 (2). 
81 Former Chief Justice of Israel. 
82  AHARON BARAK, PROPORTIONALITY:   CONSTITUTIONAL RIGHTS AND THEIR LIMITATION,  

Cambridge University Press (2012); See also R. v. Oakes, Canadian Supreme Court, (1986) 26 DLR 2001.   
83 2001 (2) SCC 386. 
84 (1986) 26 DLR 2001; The Canadian test is more stringent than the legitimate goal test, which requires that the objective 

must be “of sufficient importance to warrant overriding a constitutionally protected right or freedom”. 
85 2018 SCC OnLine 1642. 
86 2016 (7) SCC 353, para 123. 
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1) Legitimate Goal Test: According to the majority opinion in the Aadhar case any legitimate 

goal will be accepted. In this regard, the Statement of Object and Reasons of the 2019 

Amendment Act states that its purpose is to “provide for more effective prevention of certain 

unlawful activities of individuals and associations, and for dealing with terrorist activities”. 

Therefore, the prima facie the goal is one that it is legitimate enough to curb guaranteed 

freedoms. However, this goal was already being fulfilled before the enactment of the 2019 

Amendment Act. A simple testament of this are the first 4 names notified in the Fourth 

Schedule of the UAPA. Thus, is adding “Individuals” separately and in addition to the 

category of members of sufficient importance to warrant overriding of constitutionally 

protected rights and freedoms? Weighing all the facts mentioned, the answer is in the 

negative. However, on the argument of State security, such a plea may be accepted. 

2) Suitability or Rational Connection Test: The test requires one to adjudge whether the 2019 

Amendment Act is a suitable method for furthering the above-mentioned goals. We must 

question whether adding Individuals who are not covered by the two categories - members 

of Terrorist organisations and Individuals who have committed a “terrorist act”, serves to 

further curb terrorism more than it previously did. The speech made by the mover of the Bill 

in Parliament may be taken into account to understand the true purpose and reason for 

enacting a legislation87. The statements of the Home Minister in Parliament provide that the 

intended purpose for adding such individuals is not to target those who take up arms but 

those who may be presumed to possess literature that according to the Central Government 

may be used to propogate violence against sovereignty and integrity of India. Section 1588 

of the Act may be highlighted to understand activities for which the individual was already 

liable before 2019. It is clear from a reading of Section 15 that a bulk of the activities aimed 

at by the 2019 Amendment Act were already covered. Further, it is settled law that possessing 

literature associated with terrorist organisations is not enough to establish “active 

membership”89  or fasten liability upon individuals. Could possessing literature now be 

enough? If the purpose and object of the 2019 Amendment Act is to curb terrorist activities 

further than what the pre-amendment UAPA already did, then by no means is notifying an 

individual as a terrorist without notice, a suitable means of achieving such a goal. The UAPA 

already covered almost all possibilities of liability of individuals. Thus, the 2019 Amendment 

Act does not achieve the goal of further curbing terrorism, which justifies derogating an 

individual’s rights. 

 
87 K.P. Varghese v. Income Tax Officer, Ernakulam, 1981 AIR 1922. 
88 15. Terrorist act. —Whoever does any act with intent to threaten or likely to threaten the unity, integrity, security or 

sovereignty of India or with intent to strike terror or likely to strike terror in the people or any section of the people in India 

or in any foreign country,— 

(a) by using bombs, dynamite or other explosive substances or inflammable substances or firearms or other lethal weapons 

or poisonous or noxious gases or other chemicals or by any other substances (whether biological radioactive, nuclear or 

otherwise) of a hazardous nature or by any other means of whatever nature to cause or likely to cause— 

(i) death of, or injuries to, any person or persons; or 

(ii) loss of, or damage to, or destruction of, property; or 

(iii) disruption of any supplies or services essential to the life of the community in India or in any foreign country; or 

(iv) damage or destruction of any property in India or in a foreign country used or intended to be used for the defence of 

India or in connection with any other purposes of the Government of India, any State Government or any of their agencies; 

or 

(b) overawes by means of criminal force or the show of criminal force or attempts to do so or causes death of any public 

functionary or attempts to cause death of any public functionary; or 

(c) detains, kidnaps or abducts any person and threatens to kill or injure such person or does any other act in order to 

compel the Government of India, any State Government or the Government of a foreign country or any other person to do 

or abstain from doing any act, commits a terrorist act. 

Explanation. —For the purpose of this section, public functionary means the constitutional authorities and any other 

functionary notified in the Official Gazette by the Central Government as a public functionary. 
89 State of Kerala v. Raneef , 2011 (1) SCC 784; Binayek Sen v. State of Chhattisgarh, 2008 (1) CGLJ 127. 

https://indiankanoon.org/doc/139119682/
https://indiankanoon.org/doc/38214315/
https://indiankanoon.org/doc/194002508/
https://indiankanoon.org/doc/51544885/
https://indiankanoon.org/doc/126768250/
https://indiankanoon.org/doc/22721631/
https://indiankanoon.org/doc/147863479/
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3) Necessity Stage: At this stage we must analyse the alternative methods and assess if any less 

intrusive method exists. A clear alternative method exists in the first half of the UAPA 

through Sections 3-5, which applies to Unlawful Associations and their members. It 

necessitates a pre-decisional hearing before notification and clarifies all relevant timelines 

under which actions need to be taken90. The UAPA Rules further provide proper procedural 

and evidentiary guidelines. Further, for actions that can be taken in the interim, it is clear that 

other provisions of the UAPA apply squarely91. Thus, there exists a less intrusive manner by 

which an individual’s rights may be derogated. The procedure under Sections 3-5 serves the 

same result as is intended by the 2019 Amendment Act. 

4) Balancing Stage: It is clear from the above that the 2019 Amendment Act is ex facie 

disproportionate. It places an undue burden on an individual who may not be informed about 

the reason for his notification. The objective here is not to curb terrorism but to curb terrorist 

activities more comprehensively than before. At this stage, it is clear that while weighing the 

two aspects, there is an imbalance.  
 

II. The second challenge to the Act is on the grounds of vagueness:  

The 2019 Amendment Act, for the first time, provides that an individual can be notified as a Terrorist 

if the Central Government believes that he/she: 

(a) commits or participates in acts of terrorism, or 

(b) prepares for terrorism, or 

(c) promotes/encourages terrorism, or 

(d) is otherwise involved in terrorism. 

The difficulty arises in adjudging what would constitute (b), (c), and (d). In this regard, it is necessary 

to understand what the Legislature and Executive construe them to mean. Courts in India have often 

looked upon and taken into consideration the speeches made by the mover of a Bill in Parliament92. 

During the voting session on the Bill, undefined nebulous terms such as “terrorist literature”, “terrorist 

theory”, and “anti nationals” were used. This understanding of the Executive as to what the provision 

allows one to do is perturbing. It begs the question, as a law-abiding citizen, how does one know 

whether what he/she is reading is “terrorist literature” or whether his/her thoughts qualify him/her as 

an “anti national”. If one is unable to understand what these terms mean, how does one possibly abide 

by them? This is despite the fact that it is settled law that possessing literature associated with terrorist 

organisations is not enough to establish “active membership”93. One of the basic tenets of Articles 14 

and 21 of the Constitution is that the law must explicitly state what conduct is punishable94. In the 

present case, with undefined nebulous terms that have no ordinary meaning, especially where the 

punishment is so severe, the 2019 Amendment Act fail to pass the tests of Articles 14 and 21. In this 

regard, it may be pertinent to highlight a passage from Kartar Singh95: 

 
90 Such timelines find no place in Section 35 of the Act, which puts no definitive timeline on the Central Government to 

decide on the application for de-notification. 
91 If the individual is a member of a terroist organisation or commits a terrorist act, he would be liable under the UAPA. 
92 K.P. Varghese v. Income Tax Officer, Ernakulam, 1981 AIR 1922; see also Loka Shikshana Trust v. CIT; Indian 

Chamber of Commerce v. CIT and 3rd Additional CIT v. Surat Art Silk Cloth Manufacturers Association. 
93 State of Kerala v. Raneef , 2011 (1) SCC 784; Binayek Sen v. State of Chhattisgarh, 2008 (1) CGLJ 127. 
94 Shreya Singhal v. Union of India, AIR 2015 SC 1523; State of Madhya Pradesh v. Baldeo Prasad, 1961 (1) SCR 970; 

K.A. Abbas v. The Union of India & Another,1971 (2) SCR 446; A.K. Roy & Ors. v. Union of India & Ors, 1982 (2) SCR 

272.  
95 1994 (3) SCC 569. 
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“130. It is the basic principle of legal jurisprudence that an enactment is void for vagueness if its 

prohibitions are not clearly defined … It is insisted or emphasized that laws should give the person of 

ordinary intelligence a reasonable opportunity to know what is prohibited, so that he may act 

accordingly. Vague laws may trap the innocent by not providing fair warning. Such a law 

impermissibly delegates basic policy matters to policemen and also judges for resolution on an ad hoc 

and subjective basis, with the attendant dangers of arbitrary and discriminatory application.” 

 

III. The next challenge lies on absolute discretion and unfettered powers of the Central Government 

in notifying individuals as terrorists: In Peoples Union for Civil Liberties. v. Union of India96, the 

Supreme Court of India upheld the constitutional validity of Sections 18-19 of POTA (which read 

similar to Sections 35 and 36 of the UAPA) on the ground that in the “peculiar background of terrorism 

it may be necessary for the Central Government to declare an organisation as a terrorist organisation 

even without hearing that organisation” and that a post-descional-hearing was sufficient to fulfill the 

parameters of audi alteram partem. This however, is not the case with an individual under the 2019 

Amendment Act. In the case of an individual, no exigencies can exist that were not previously covered 

by the UAPA, which would call for such stringent action without a hearing. The Central Government, 

in exercise of powers to make rules under Section 52 has enacted UAPA Rules which govern the 

procedural enquiry and functioning of the Tribunal in Section 3.  However, there are no such rules for 

the Central Government concerning its powers to notify and de-notify terrorist organisations (now 

individual terrorists) nor fixed timelines within which the Government must either accept or reject 

applications for de-notification or any rules for the enquiry taken by the Review Committee. Since the 

2004 Amendment Act established this procedure, no such rules have been drafted or brought into 

effect. 

Courts in India have time and again struck down enactments for granting untrammelled powers sans 

guardrails. In this regard, the decision of the Apex Court in PUCL v. Union of India97 that dealt with 

a challenge to phone-tapping by the Central Bureau of Investigation is important. In this case, the 

Supreme Court held: 

30. …But the substantive law as laid down in Section 5(2) of the Act must have procedural backing so 

that the exercise of power is fair and reasonable. The said procedure itself must be just, fair and 

reasonable…. Thus understood, “procedure” must rule out anything arbitrary, freakish or bizarre. A 

valuable constitutional right can be canalised only by civilised processes. 

* * * 

34. … in the absence of any provision in the statute, it is not possible to provide for prior judicial 

scrutiny as a procedural safeguard. It is for the Central Government to make rules … specifically 

provides that the Central Government may make rules laying down the precautions to be taken for 

preventing the improper interception or disclosure of messages … It is entirely for the Central 

Government to make rules on the subject but till the time it is done the right to privacy of an individual 

has to be safeguarded. In order to rule out arbitrariness in the exercise of power under Section 5(2) 

of the Act and till the time the Central Government lays down just, fair and reasonable procedure 

under Section 7(2)(b) of the Act, it is necessary to lay down procedural safeguards for the exercise of 

power under Section 5(2) of the Act so that the right to privacy of a person is protected.” 

 
96 2004 (9) SCC 580. 
97 1997 (1) SCC 301. 
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Similarly, such untrammelled powers were scrutinised in Pannalal Binjraj v. Union of India98 and 

held to be violative of Article 14.  

It is also undisputed that Articles 14 and 21 apply to procedural issues99. Such untrammelled powers 

have previously been vested in the Central Government and have historically resulted in rampant 

misuse. The poor conviction rate under UAPA reflects the same. According to the National Crime 

Records Bureau, there were 1,144 pending cases under the UAPA in 2014, of which 106 were tried 

and 33 completed. Of the 33 completed, only nine resulted in convictions. The percentage of acquittals 

was 73 percent . In 2015, there were 1,209 pending cases. Trial was completed in 76 cases. Of these, 

11 resulted in convictions and 65 in acquittals. The conviction rate was 14.5 percent. As many as 22 

of 33 cases (67%) under the UAPA ended in acquittal or discharge in 2016100. Use of such powers 

without guidelines was one of the primary reasons why the POTA was criticised and ultimately 

repealed. In light of the above, such extensive powers being granted to the Central Government is 

violative of Articles 14, and 21101. 

 

IV. It is also important to highlight some existing issues with the UAPA: The objective of this paper 

is only to tackle the 2019 Amendment Act; not any other aspects of the UAPA. However, one cannot 

ignore prevailing issues under the UAPA and its effects. The period of detention and the bail procedure 

under UAPA would significantly impact an individual. Under the UAPA, an accused may be detained 

without a chargesheet for 90 days which can be extended to 180 days on the basis of an investigation 

report given by the special prosecutor102. Further, police custody can go up to 30 days, which is 

more than the time period mentioned under the Code of Criminal Procedure, 1973 (“CrPC”).  

According to Section 43D(4), anticipatory bail cannot be granted under UAPA. It also creates a 

strong presumption against bail, which can be denied based on the case diary or report under Section 

173 CrPC. The debate around Section 43D is centred on its addition to the UAPA and its likeness 

to the highly critized provisions of the erstwhile TADA and POTA. Section 43D was inserted by 

the 2008 Amendment Act, in lieu of the Second Administrative Reforms Committee 103 . The 

Committee in its Report did not comment on the effect of these provisions on offences related to 

Unlawful Associations. Even while explaining the 2008 Amendment Bill, P. Chidambaram (the 

mover of the Bill), outlined that the threshold for bail was comparatively lower than POTA. Yet, 

he made no mention of its applicability to Unlawful Associations and their members. The severity 

of punishment is also different between the two parts of the UAPA. Section 12 of UAPA prescribes  

imprisonment upto 1 year along with a fine. In contrast, Section 16, imposes a punishment of death or 

life imprisonment for committing a terrorist act. Recently, similar provisions under the Prevention of 

Money Laundering Act, 2002 were held unconstitutional by the Supreme Court of India104.  

 
98 AIR 1957 SC 397. 
99  Budhan Choudhry v. State of Bihar, 1955 (1) SCR 1045 at 1049. 
100  Rajya Sabha Debates, Session 249, dated 02.07.2019, page 139, available at: 

http://164.100.47.5/Official_Debate_Nhindi/Floor/249/F01.08.2019.pdf  (last accessed on 10.06.2020); Chaitanya 

Mallapur & Devyani Chhetri, Why Arrested Activists Shouldn’t Despair: 67% Unlawful Activities Prevention Act Cases 

Ended In Acquittal/Discharge, 8th September 2018 available at: https://www.indiaspend.com/why-arrested-activists-

shouldnt-despair-67-unlawful-activities-prevention-act-cases-ended-in-acquittaldischarge-99067/ (last accessed on 

10.06.2020) 
101 See generally Rajya Sabha debate on ‘Misuse of Unlawful Activities (Prevention) Act on women, religious minorities 

and tribals’ dated 7th April 2017, available at: https://rsdebate.nic.in/handle/123456789/670715?viewItem=search  (last 

accessed on 10.06.2020). 
102 Section 43D(2) of the Unlawful Activities Prevention Act, 1967.   
103 Second Administrative Reforms Commission, Eighth Report, Combating Terrorism- Protecting by Righteousness, June 

2008, available at: https://darpg.gov.in/sites/default/files/combating_terrorism8.pdf (last accessed on 10.06.2020). 
104 Nikesh Tarachand Shah v. Union of India & Ors., 2017 SCC OnLine SC 1355. 

https://darpg.gov.in/sites/default/files/combating_terrorism8.pdf
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V. The implication of such a notification drastically affects an individual’s right to reputation: A 

person, who is branded a terrorist, even if he is de-notified subsequently, faces a life-long stigma. One 

omission that arises during a reading of the 2019 Amendment Act is that no new penal provision has 

been introduced to punish this “individual” who is a terrorist and yet distinct from a member of a 

terrorist organisation. This also means that the power of notification would exist irrespective of the 

liability of a punishable act under the UAPA. Thus, an individual could be notified as a terrorist and 

yet not be liable under any penal provision of the UAPA. In a catena of cases, the Supreme Court has 

held that an individual’s right to reputation is covered within his right to life and personal liberty 

under Article 21 of the Constitution105. 

 

VI. The 2019 Amendment Act curbs the right to dissent: The Hon’ble Home Minister, Amit Shah 

had commented in Parliament that “…the root of terrorism is the propaganda”106 and all persons who 

spread an ideology that drives others to take up arms shall be liable under the newly introduced 

provisions. Thus, it is clear that action for which an individual may be liable can be merely on speech 

that may or may not incite violence. The UAPA does not define the nebulous terms mentioned by the 

Home Minister107. The liberty to declare any activity that does not align with the ruling party’s 

objective could very well make an individual liable for being notified as a terrorist. The power to label 

an individual as a terrorist or to decide when an individual would become a terrorist is completely left 

with the Central Government. It is noteworthy that many politicians too, voiced this fear in the both 

Houses of Parliament108.  

This goes against the fundamental right to freedom of expression guaranteed under Article 19 (1)(a) 

of the Constitution. It is settled law109 that mere possession of literature is not sufficient to attract 

liability under the UAPA. All examples cited by the Home Minister in Parliament, show that the 

liability of an individual under UAPA is completely left to the Central Government’s understanding. 

Any statement can be used to detain a person, which is against the very purpose of the UAPA as 

originally enacted in 1967. 

 

CONCLUSION 

Since its enactment, the UAPA has been a law surrounded by controversy and criticism. Many have 

claimed that torture and other inhuman actions are carried out by the investigators under the aegis of 

this Act. This claim is not only been made by national bodies but often by international organisations 

too. In a press communiqué on 30th April 2019, Special Rapporteurs to the United Nations called for 

Dr. Prof. GN Saibaba’s immediate release citing that his, “health problems require immediate and 

 
105 Kishore Samrite v. State of U.P, 2013 (2) SCC 398; Umesh Kumar v. State of Andhra Pradesh, 2013 (10) SCC 591; 

Om Prakash Chautala v. Kanwar Bhan, 2014 (5) SCC 417. 
106 Siddharth Varadrajan, Allowing the State to Designate Someone as a ‘Terrorist’ Without Trial is Dangerous, 2nd 

August 2019, The Wire, available at: https://thewire.in/rights/uapa-bjp-terrorist-amit-shah-nia (last accessed on 

10.06.2020). 
107 Ibid. 
108 Press trust of India, Can Lead to Large-Scale Injustice: Opposition Slams UAPA Amendment in RS, 2nd August 2019, 

The Wire, available at: https://thewire.in/government/can-lead-to-large-scale-injustice-opposition-slams-uapa-

amendment-in-rs (last accessed on 10.06.2020); For example, CPI (M)’s Elamaram Kareem argued that this amendment 

is a method to declare dissenting individuals as terrorists. He further added that 2019 Amendment Bill “will lead to large-

scale harassment and injustice,” and that it would give the  NIA an “open license to go to any state and do anything at 

their will and pleasure” without informing state governments. 
109 Arup Bhuyan v. State of Assam, 2011 (3) SCC 377; State of Kerala v. Raneef, 2011 (1) SCC 784; Sri Indira Das v. 

State of Assam, 2011 (3) SCC 380. 
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sustained medical attention and are reaching a point of being life-threatening”110. These concerns 

come amidst the background of India not ratifying the UN Convention against Torture and Other Cruel, 

Inhuman or Degrading Treatment or Punishment111 that provides for absolute prohibition of torture 

and other means of ill-treatment and criminalizing the same. Two writ petitions challenging the 

constitutional vires of the 2019 Amendment Act are currently pending before the Supreme Court of 

India112. On the last date of hearing, notice had been issued to the Union of India in these matters113. 

Both petitions are founded on the argument that the 2019 Amendment Act to the UAPA is violative 

of Articles 14, 19(1)(a) and 21 of the Constitution, which guarantee the rights to equality & life and 

the freedom of speech & expression. Unlike other enactments, the 2019 Amendment Act has not been 

challenged before any High Court in India. Therefore, these two petitions only touch upon a few of 

the aspects enumerated above. It is thus unforeseeable whether the 2019 Amendment Act will stand 

judicial scrutiny. I have my misgivings on certain points, but in my opinion, the 2019 Amendment Act 

fails the test of constitutionality, rendering it ultra vires of our constitutional principles. 

 

 

 
110 The Wire Staff, UN Rapporteurs Urge India Again to Release Ailing Activist-Academic G.N. Saibaba, The Wire, 3rd 

May 2019, available at: https://thewire.in/rights/un-rapporteurs-gn-saibaba-release-health (last accessed on 10.06.2020). 
111 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,10th  December, 1984, 

1465 U.N.T.S. 85. 
112 Akanksha Jain, UAPA Amendment 2019: PIL In SC Challenges Validity Of Power Given To Centre To Declare 

Individuals As Terrorists [Read Petition], Live Law, 17th August 2019, available at: https://www.livelaw.in/top-

stories/uapa-amendment-2019-pil-challenges-validity-centre-declare-individuals-terrorists--147247 (last accessed on 

10.06.2020). 
113 Indian Today Online, available at https://www.indiatoday.in/india/story/supreme-court-notice-to-centre-on-anti-terror-

uapa-law-1596177-2019-09-06 (last accessed on 10.06.2020). 
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ANALYSIS OF EQUITY PRINCIPLE UNDER THE INTERNATIONAL 
ENVIRONMENTAL LAW 

- Shivangi Pandia & Prateek Charan* 

 

ABSTRACT 

Intergenerational equity principle deliberates on the principle of environmental law that provides for 

the preservation of natural resources and the environment for the benefit of future generation. It has 

its roots in the 1972 Stockholm declaration and forms a core tenet of the sustainable development 

regime. The paper is taken with objective to examine and understand the concept of equity principle 

under International Environmental Law. The equity principle states that there must be equitable 

distribution of resources among the generation and within the generation. Going to the geographic 

makeup and availability of resources in different regions to ensure availability of resources among 

all the people this principle must be adhered to. The sustainable approach towards the resource’s 

utilization will not only benefit the future generation, but will also help the earth replenish itself. 

Earth is a shared resource between all the living organisms and the future generations of the same. 

This principle has never been given due regard.  The major questions that arises are to what extent 

the interest of future generations be recognized? The challenges raised in implementation also fell 

prey to the measures adopted by government by placing development as their core area of concern 

rather than environment protection. The paper will shed light on the evolution of principal, the 

concept of intergenerational and intergenerational equity and also present analysis on the need of 

the principle. It also highlights why we need to recognize the rights of future generations and 

recognizes the duty owed by present generation. 

 

INTRODUCTION 

The human generations and every other being on the earth are dependent on Earth’s natural resources 

for their sustenance. Earth is the only resource, we have for all our needs but the harsh reality is, the 

resources are scarce and its ability to improve from the effects of the changes the human beings are 

causing, like, the greenhouse gas effects is limited. The availability of these natural resources to 

everyone is limited due to the enormous and unrestrained utilization by the present generation for their 

own development.  When we were kids, our grandparents and parents used to tell that at their 

childhood days the world was very different, the air was clean, the taste of fruit and vegetables was 

different and there were no issues of global warmings before. When we analyze our childhood and the 

present condition we are living in, we will be able to come to a conclusion that over the time frame, 

human activities have drastically changed the environment. There is an urgent necessity to realize the 

sustainable and justifiable use of resources, for balancing environment sustainability along with saving 

the resources for future generation with meeting the demands of present generation needs. 

Sustainable development is the practice by which, the present generation is supposed to meet its 

development needs without making a compromise to the capability of future generations to meet their 

own needs. Sustainable development is based on the concept of intergenerational and intra-

generational equity. 

Climate change is anthropogenic and is posing a serious threat to humanity. Climate change is linked 

to the future generation as the activities we are doing now are resulting in greenhouse gases, which in 
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the long term are causing climate change, thus again affecting the future generation, with warmer 

climates, frequent forest fires and scarcity of water. Henceforth, there is a need of a platform for 

dialogue and negotiation between the Nations to provide for a roadmap towards mitigating climate 

change and its threats. Not just this negotiation are also needed to be made for deciding on nation’s 

current utilization but also preserving the resources and mitigating climate change. 

There are two needs that are required to be balanced, the environment and development are 

conventionally paradoxical, but mutually are required for subsistence and welfare of mankind.  

 

CHAPTER I  

Environment v. Development  

Environment consists of atmosphere and everything that surrounds us. Just like development is 

imperative to the country, right to clean environment is an undisputable human right of every 

individual. Country needs development for economic prospects, but the care must be taken to ensure 

that environmental damage could be minimized and also the resources are not exploited to the extent 

that they are not available for the future generations. Sustainable development recognizes a policy for 

undertaking developmental measures without affecting the quality of atmosphere. The right to exploit 

environment or extract natural resources is not just restricted to the past and the present generation, 

but also the future generations, as they are also entitled to use the resources for their survival. Hence, 

it is essential that we while exploiting the resources must ensure their availability to the future 

generation. For ensuring the resource availability for the future generations, the present generation 

must make modest utilization of natural resources in a way that it fulfills their needs in the present 

time. Therefore, it is high time that while countries and governments highlight the issue of how much 

an economic development is needed that they must also address the environmental concern. According 

to a report by United Nations Secretary General it was stated that “nearly all human traditions 

recognize that the living are sojourners on earth and temporary Stewards of its own resources.”1 As 

the present generation have also inherited the resources from the past generations much more means 

than just to stay alive, there also lies an intergenerational responsibility on the present generation to 

preserve the earth’s resources for the coming generations, this point was made by Dinah Shelton in 

symposium on “Solidarity: A structural Principle of International Law”.2 

Origin and Development of the Sustainable Development Goals  

The concept of sustainable development finds its roots in ideas of the sustainable forest management 

in Europe.  This was practiced in Europe during the time of 17th and 18th century, John Evelyn 

argued that the practice of sowing and planting of trees is a national duty of every landowner this was 

made in reaction to the growing alertness with respect to the depletion and extinction of timber trees 

in England.3  

• The United Nations General Assembly established in 1945. The UN charter says little about 

obligations of intergenerational equity. Rachel Carson’s “Silent Spring” was published in 1962, 

which drew the attention of the world towards the environmental movement, which highlighted 

the relationship between economic growth and development and environmental degradation.4 

 
1 U.N. Secretary-General, Intergenerational Solidarity and the Needs of Future Generations: Rep. of the Secretary-

General, U.N. Doc. A/68/322 (August 15, 2013). 
2  Otto Spijkers, Intergenerational Equity and the Sustainable Development Goals, MDPI (2018), 

file:///C:/Users/HP/Downloads/sustainability-10-03836%20(2).pdf. 
3 JOHN BLEWITT, UNDERSTANDING SUSTAINABLE DEVELOPMENT, Earthscan (2008). 
4 RACHEL CARSON, SILENT SPRING, Crest Book (1962). 
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Another significant was the article published in 1968 by Garrett Hardin that popularized the term 

“Tragedy of Common”’.5 This focused on the situation wherein the individuals act according to 

their own self-interest as against the public good that results in depletion of natural resources. 

• The concept of sustainable development had found prevalent international endorsement in the 

Maltese proposal at the UN general assembly in 1967.  

• The United Nations Conference on Human Environment held at Stockholm from 5th to 16th of 

June in 1972, is considered a revolving point in the history of the concept of sustainable 

development. The declaration in its principle 2 sheds light on the concept of safeguarding the 

natural resources for the present and future generation. 

• In 1980, International Union for Conservation of Nature published the “World Conservation 

Strategy”, which included one of the first positions to consider the issue of sustainable 

development as a global significance, also it coined the term ‘sustainable development’. Two 

years after this the “United Nations World Charter For Nation” gave five principles of 

conversation by which, human conduct that is resulting in exploitation of nature and its resources 

has to be guided and judged.6  

• In 1987, United Nations World Commission on Environment and Development release the report 

“Our Common Future” commonly also known as a Brundtland report.7 The report consisted of 

the most widely referred to definitions of Sustainable Development –“sustainable development 

is a development that meets the need of present without compromising the ability of future 

generations to meet their own needs, it contains within two concepts- the concept of needs and 

ideals of limitation imposed by state of technology and social organization on the environment 

to be able to meet the present and future needs”.  

• In 1992, UN being inspired by the Brundtland report, the United Nations Conference on 

Environment and Development was held in June 1992 at Rio De Janerio, Brazil endorsed to the 

world the practices of sustainable development. It was also known as “parliament of the planet”. 

The Rio conference reformed the application of the concept of sustainable development as the 

indispensable mode to achievement of development along with preserving the environment.8 

Two important conventions were signed which are:  

− United Nations Convention on Biological Diversity. 

− United Nations Framework Convention on Climate Change.  

The representatives also accepted the three non-binding documents which are; 

− Statement on Forestry. 

− Rio Declaration on Environment and Development. 

− Agenda 21: Program of Action. 

• In 1993, “United Nations Commission on Sustainable Development” was set up on 16th of 

February in percent of article 68 of the UN charter. This commission is a functional commission 

of the “UN Economic and Social Council”. It is given the responsibility of effective follow-up of 

Rio conference along with improving international cooperation and visualizing the 

intergovernmental decision-making ability for addressing and tackling the environmental and 

developmental issues. It also analyses the implementing of agenda 21 at National regional and 

international level. 

 
5  Garrett Hardin, The Tragedy of the Commons, Science 1243-48 (Vol. 162) (1958), 

https://science.sciencemag.org/content/sci/162/3859/1243.full.pdf. 
6 World Conservation Strategy: Living Resource Conservation for Sustainable Development, IUCN (1980). 
7 UN World Commission on Environment and Development, Report of the World Commission on Environment and 

Development: Our Common Future, Oxford University Press (1987), 

https://sustainabledevelopment.un.org/content/documents/5987our-common-future.pdf. 
8 U.N. Conference on Environment and Development, Rio Declaration on Environment and Development, U.N. Doc. 

A/CONF.151/26 (Vol. 1) (Aug. 12, 1992).  
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CHAPTER II 

The Sustainable Development  

Sustainable development highlights the main focus on the need to take efforts to secure environmental 

protection. It seeks to promote the well-being of humans and protecting environment alongside. The 

anthropogenic approach says that to better the human conditions and survival we need to save the 

wildlife and natural resources. It is not a goal itself but is a necessity for ensuring a higher quality of 

life for humans.9 The principle demand a way and process of using natural resources in a way that 

they can be replenished easily, it is a pattern of resource use which aims to preserve the natural 

resources for future generation along with meeting the present need. 

It is structured on two forms of equity. 

• Intergenerational equity 

• Intra generational equity 

Equity Principle  

“The principle states that every generation holds the Earth in common with the members of present 

generation and with other generations (past and future)”. It articulates towards the equitable and fair 

use of these resources. Geographic makeup of natural resources contributes to the necessity and 

deliberation of principle. Principle of equity aims at equitable distribution of gains and losses and also 

recognizes entitlement of everyone to good quality of life. Equity principal under the environmental 

law, it states that not just the past and present group along with the future generations are in title for 

the use of natural resources.10 Looking at the rate at which the resources are depleting there is an 

urgent need to recognize its moral obligation towards the future generation and their rights and take 

up methods to conserve environment.11  

• Who Are Future Generations?  

“The term ‘future generations’ refers to all those generations that do not exist yet”, but are entitled to 

earth and its resources.  The present-day generation denotes to all those people who are alive now and 

using the resources at present living today. The present generation incorporates numerous generations 

including those are present and living today with the generations that have passed away too, but they 

are treated collectively as the present generation. 

• Rights and Obligations 

The equity principle talks about the rights if future generations on the earth, their entitlement to exploit 

natural possessions to fulfil their requirements and for the sake of this, puts obligations and duties on 

the present generation is given the responsibility  to choose a recourse to use the resources in a way 

so as to preserve them for future.12  

 
9 Max Valverde, General Principles Of International Environmental Law, ILSA Journal of International & Comparative 

Law, Vol. 3 (1996). 
10 Dinah Shelton, Intergenerational Equity, Springer (2010), https://link.springer.com/chapter/10.1007/978-3-642-11177-

8_5. 
11  Edith Brown Weiss, Intergenerational Equity, Max Planck Encyclopedia of Public International Law (2013), 

https://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e1421. 
12 E Weiss, Our Rights and Obligations to Future Generations for the Environment 198, The American Journal of 

International Law, Vol. 84 (1990). 
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Intergenerational and Intra Generational Equity  

• Intergenerational Equity 
 

“The international equity entails for the rights and obligations of the present and future generation 

regarding the renewable and nonrenewable resources of Earth.” Government and nations are 

recognizing the value and significance of resources available and the consequences that may happen 

in future if resources will not be available. One of the key objective of intergenerational equity 

principal is the use of resources for development one generation in a way that enhances the opportunity 

of economic sustainability for the forthcoming generation.13 United Nations General Assembly has 

define the term sustainable development as the development which is able to meet the needs of the 

present without compromising with availability of those resources for the future generation’s needs.14 

Sustainable development provides us with man-made wealth along with the wealth of the nature. 

Supporting this, one of the primary objectives of intergenerational equity is to focus on development 

of resources by the present generation in order to enhance the opportunity of economic sustainability 

for the coming generation. 

The principle contains intertemporal consequences in relation to the consumption of resources, it 

inclines to focus on a fair use of natural resources by the human generation in past, present and future. 

It constructs a balance of conservation of resources in existing societies and the future.  The 

intertemporal aspect tries to make an equilibrium between the distributions of resources and their 

recycling to a good extent. This is a concerning issue due to the increasing deprivation of environment. 

The principal lays for “promotion of economic development and it makes a bridge between social and 

economic development with environmental protection”. In the case of Minors Oposa v. Secretary of 

the Department of Environmental and Natural Resources15, (Philippines Supreme Court) it was held 

that the owing to the fact that our resources are limited so it in tales responsibility on the present 

generation to ensure that the present natural resources for the full enjoyment availability of the natural 

ecology for the generations to come. The main object of the principle is that there shall not be 

unnecessary abuse of natural resources so that they vanish in the near future. Our rate of development 

is already increasing, but we must remember that we have only on earth and we have to share it with 

our future generations. Rio Declaration in its principles have highlighted and called for the fact that 

every nation has the right to development and that shall be done in an equitable manner to meet 

developmental and environmental needs of both the present and future generations.16 

• Intra generational Equity 
 

Intra-generational equity is not the same as intergenerational equity as it is dealing with equivalence 

of resources among the same generation in case of utilization of resources are concerned. This principle 

arises due to the variability in availability of natural resources, variability of technology available to 

extract the resources. Since all are not equally capable to extract so there must be some balance and 

harmonious division to ensure everyone gets the resources.17  

Principle provide rights and duties to every single person in the same generation to the use and also 

with a duty of care towards the renewable and nonrenewable resources.18 Industrialization is the key 

 
13 M. Pagell, S. Dobson & I. Gavronski, Sustainable Operations, Scholarpedia, Vol. 5 (2010). 
14 G.A. Res. 42/187, Report of the World Commission on Environment and Development (Dec. 11, 1987). 
15 Minors Oposa v. Secretary of the Department of Environment and Natural Resources (DENR), 33 ILM 173 (1994). 
16 U.N. Conference on Environment and Development, Rio Declaration on Environment and Development, U.N. Doc. 

A/CONF.151/26 (Vol. 1) (Aug. 12, 1992). 
17 S. Islam & A. Jolley, Sustainable Development in Asia: The current state and Policy Options 263-79, Natural Resources 

Forum, Vol. 20 (1996). 
18 R. Rambousky et al., Structural Relaxation and Viscous Flow in Amorphous ZrAlCu Above and Below the Glass 

Transition Temperature 83-88, MSF, Vol. 225-227 (1996). 
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for the development of countries, which require more and more renewable and non-renewable 

resources keeping this in mind the legislature must enact strict environmental laws in relation to the 

implementation of the rules for the doctrine of intra-generational equity. 

In a country like India that is at developing stage, we are in need of more and more both renewable 

and non-renewable resources in order to facilitate our industries and growth. Hence, it is a need of the 

hour for the legislators and the government to make a sound environment policy based on use of 

resources because we have to save them for future generations as well. The problem may arise because 

there may be some resources that are available now, but because of the rate at which they are exploited 

they may perish soon. So when we are dealing this, the nations must make sure that they are distributed 

equally among the present generations.  

The problems which arise in effective implementation of these principles is due to the geographic and 

territorial make up of continents, there are certain regions rich in some and certain nations that are not, 

like there is large amount of oil production in the middle east region while it is lesser in China. And 

since all of us are in need of resources, this principle aims at facilitating and eliminating the resource 

availability problem. 

 

ANALYSIS - NEED FOR THIS PRINCIPLE 

Intergenerational and Intra-generational equity principles are the two most important principles of 

sustainable development. They both aim at proper distribution of sustainable development by 

regulating the use of renewable and non-renewable resources. The Earth is a shared resource and just 

as the present generation are being able to harness it, they must not do so at the cost of future 

generations. But the nations are ignorant of the fact and are reluctant to follow these practices at their 

own countries and are exploiting the resources at a rate for their own industrial development. 

There are two pillars that shape the concept of sustainable development, firstly- our relationship with 

our environment and secondly- our relationship and duty owed towards the future generation. We for 

say may save natural resources for the future generation but what good it would do, if they don’t have 

a healthy environment to live and breathe in. An environment which is polluted, has high levels of gas 

emissions, increasing water level, etc. The present generation must take the developmental measures 

but strictly adhere to the environment protection as well.  

 

CONCLUSION 

The equity principal under international environment law lays down rights and obligations for the 

coming future generation and the present generation respectively. Earth is a common and shared 

resource between the generations. Both intergenerational equity and intergenerational equity require 

sustainability in the use of renewable and nonrenewable resources. Intergenerational equity aims at 

distributing resources among the present and future generations and the principle of intra generational 

equity is aimed at distribution of natural resources equally among the participants of current 

generation. There is lack of proper execution of the principle of sustainable development, the current 

environment and atmosphere are not in god condition. The rate at which exploitation of resources is it 

would be difficult for the future generations to have the resources to fulfill their needs. Therefore, the 

need arises to recognize the rights of future generations, who are also entitled to the use of earth and 

its resources. Government needs to address the complexities of this problem, equity principal talks of 

intergenerational and intra generational rights. Fairness among the generations must be the central idea 

while making policies for use of resources. 
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Only regulating the way how these to be distributed are is not the only solution, the nation must work 

upon the environmental safety and security. For which the recycling or the disposal of the used 

resources has to be done in a proper and efficient manner. We are at the stage where global warming 

has become a recent phenomenon and if we do not take steps now, we will put the future generations 

in a situation where they wouldn’t have any resources left. 
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COVID-19 LOCKDOWN IN INDIA - THE PLIGHT OF THE POOR 

- Sambhav Sharma* & Aradhya Chaturvedi+ 

 

ABSTRACT 

This article attempts to shed light upon the plight of the poor and downtrodden during the lockdown 

imposed in India. It is broadly divided into two folds; First, concerning the action promised by the 

Central government vis-à-vis relief to the poor and various policies that aim at eliminating scenarios 

of destitution, and second, a critical analysis of whether such policies have actually been 

implemented at the ground level and have fructified to benefit those in need. 

As nations around the globe are trying to stop the spread of the Coronavirus, the Indian government 

decided to lock down the entire population on 24 March 2020 based on a four-hour notice. We 

collected data from major news agencies and reports to understand the arduous state of affairs of 

the poor in the country. While the resolutions taken by the Central government aim to ease the 

burden on the downtrodden, the question of whether the same have been discharged and effectuated 

is the primary focus of this article. As per our study, we find gaping holes in the government policies 

and in the provisions for those rendered unemployed owing to the unanticipated and rather 

haphazard lockdown. We witness a lack of foundation where people have been left in the dark, with 

little redressal available. As a result, they have no choice but to desperately search for ways to fend 

for themselves. Based on the study, this article also endeavours to locate the problem areas and 

identify the solutions. 

 

INTRODUCTION 

The onset of the COVID-19 pandemic has witnessed unprecedented hardships for an extensive section 

of the society, causing immense detriment to livelihood and creating a major financial deficit. These 

adversities have fallen primarily upon the economically weak and downtrodden. An apparent obstacle 

being faced by the indigent can be observed with respect to the lockdown imposed by the Central 

government, particularly as most of the poverty-stricken do not possess any means to quarantine 

themselves and practice social distancing. In the times of this global pandemic, governments around 

the world have taken multiple policy decisions to aid and assist their citizens. This article first seeks 

to peruse the policy decisions of the Central and some State governments in India to combat the current 

humanitarian crises at play. 

On 26 March 2020, The Finance Ministry of India announced a relief package of Rs.1.70 lakh crore 

under the Pradhan Mantri Garib Kalyan Yojana1 (“The Scheme”) for the poor and needy to help them 

fight against COVID-19. 

 

PRADHAN MANTRI GARIB KALYAN YOJANA 

 
* Student, Third year, BA. LLB (H), Amity Law School, Delhi (GGSIPU) 
+ Student, Third year, Vivekananda Institute of Professional Studies (GGSIPU) 
1 Ministry of Finance, Finance Minister Announces Rs. 1.70 Lakh Crore Relief Package Under Pradhan Mantri Garib 

Kalyan Yojana for the Poor to Help Them Fight the Battle Against Corona Virus, Press Information Bureau - Government 

of India (Mar. 26, 2020, 5:12 PM), https://pib.gov.in/PressReleaseIframePage.aspx?PRID=1608345. 
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The Scheme is intended to cover 80 crore people, which amounts to roughly two-thirds of the entire 

population of India. It aims at sustaining the poor by providing them with necessary grains and food 

essentials (5kg of rice/wheat and 1kg of preferred pulses each) free of charge, for three months from 

the date of its initiation.2 

Along with food, other necessities are also being promised by the government through welfare 

initiatives such as the Ujjwala Gas Scheme. After the commencement of the national lockdown, the 

Central Government reiterated the provisions of this scheme and promised an unrestricted, free of cost 

supply of LPG cylinders to people below the poverty line for the next three months as an assurance of 

the government’s assistance during such turbulent times.3 

 

DIRECT FINANCIAL ASSISTANCE 

Apart from giving indirect incentives to the poor, the Scheme enables the Central Government to 

actively assist the necessitous by way of Direct Benefit Transfer, which essentially means a transfer 

of funds directly into the beneficiary’s bank account. Official information from the Finance Ministry 

claims that as many as 30 crore beneficiaries have directly been aided through Direct Benefit Transfer 

under the Scheme. The total amount pledged under the policy is Rs.28,256 crore, out of which 

Rs.13,855 crore has been dedicated towards the payment of the first instalment of PM-KISAN Scheme.4 

According to the Scheme, as of 11 April 2020, as many as 6.9 crores out of the intended 8 crore 

‘identified beneficiaries’ have already received Rs.2,000 each directly in their bank accounts.5 

 

DERIVATIVE FINANCIAL ASSISTANCE 

In addition, the Finance Minister declared an increment in the minimum wage under the Mahatma 

Gandhi National Rural Employment Act (MGNREGA) 2005.6 The minimum wage per day guaranteed 

to each worker eligible under the act has been revised from Rs.182 to Rs.202. The Central Government 

intends to spend a total of Rs.5,600 crore for this purpose. It is meant to result in an additional income 

of Rs.2000 and benefit 5 crore families.7 

Further, as a step to minimize the economic hardships faced due to the lockdown, the Employees’ 

Provident Fund (EPF) Rules have been relaxed to cater to the needs of the Indian workforce. The 

Central government has now allowed subscribers of the EPF Scheme to withdraw 75% of their 

Provident Fund balance limited to 3-month wages as a non-refundable advance, which was not open 

 
2 Gulveen Aulakh, PM Garib Kalyan Yojna: India Begins Virus Battle with Rs. 1.70 Lakh Crore Plan, The Economic 

Times (Mar. 26, 2020, 3:35 PM), https://m.economictimes.com/news/economy/policy/pm-garib-kalyan-yojna-india-

begins-virus-battle-with-rs-1-70-lakh-crore-plan/articleshow/74827960.cms. 
3 Kumar Anshuman, Ujjwala Helps Government Reach Out to Poor, The Economic Times (Mar. 30, 2020, 9:55 AM), 

https://m.economictimes.com/news/politics-and-nation/ujjwala-helps-governmentt-reach-out-to-

poor/articleshow/74881722.cms. 
4 Rituraj Tiwari, Modi Govt to Give Rs. 15,000 Crore to Farmers Under PM KISAN Scheme, The Economic Times (Mar. 

26, 2020, 10:17 AM), https://m.economictimes.com/news/economy/agriculture/modi-govt-to-give-rs-15000-crore-to-

farmers-under-pm-kisan-scheme/articleshow/74822249.cms. 
5 Editorial, 30 Cr Poor Gets Rs. 28,256 Cr Financial Assistance Under Pradhan Mantri Garib Kalyan Yojana, The 

Economic Times (Apr. 11, 2020, 6:59 PM), https://m.economictimes.com/news/economy/policy/30-cr-poor-gets-rs-

28256-cr-financial-assistance-under-pradhan-mantri-garib-kalyan-yojana/articleshow/75098194.cms. 
6 The Mahatma Gandhi National Rural Employment Guarantee Act, 2005, No. 42, Acts of Parliament, 2005 (India). 
7 Editorial, Govt Hikes MGNREGA Wages to Help Poor Tide Over Lockdown, Business Standard (Mar. 26, 2020, 3:15 

PM), https://www.business-standard.com/article/news-ani/govt-hikes-mgnrega-wages-to-help-poor-tide-over-lockdown-

120032600797_1.html. 
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to all subscribers earlier. This is aimed at aiding their liquidity during the lockdown period by enabling 

easy cash withdrawal.8 

 

OCCUPATIONAL AID 

The Ministry of Finance announced a provision for security and advancement of the Self-Help women 

groups. It aims to double the collateral-free loans to Rs.20 Lakh. Collateral-free loans are loans granted 

without any security in return. It serves as an advantage to those hit by economic hardships due to the 

pandemic and encourages such groups to apply for loans without hesitation. Such provision has the 

ability to assist 63 Lakh groups and their operations. It is intended to increase money-in-hand to help 

them cover the losses incurred during the lockdown.9 

HEALTH SUPPORT 

Most importantly, the Central government has been keen to recognize the efforts of those fighting 

against the pandemic on the front lines. This includes doctors, nurses, paramedic staff, sanitation and 

ancillary workers. The Finance Ministry has come to their rescue by providing for a substantial Rs.50 

Lakh medical insurance cover for every medical professional exposing themselves to the 

Coronavirus.10 This also includes the medical staff that forms a part of the low-income population. 

CRITICAL ANALYSIS 

Having addressed the policies of the government, we proceed to the second fold of the article, which 

attempts to scrutinize the government’s action and identify the areas of concern against the backdrop 

of the lockdown. 

According to the World Health Organization, the lockdown has merely created a “second window of 

opportunity” for us to reflect upon our actions and take corrective measures. In order to fight the 

pandemic, awareness and education regarding sanitation and healthcare practices are absolutely 

essential.11 

At first glance itself, it seems that there should be more pharmacies equipped to provide medicines and 

the government should keep a tab on illicit practices such as price gouging, where the prices are 

increased for personal gain owing to high demand. Availability of essential medicines and hygiene 

products is of paramount importance. We also require the establishment of effective health centre 

initiatives such as ‘Mohalla Clinics’ in New Delhi, to proliferate throughout the landscape of the 

country so that the spread can be prevented at the earliest and most initial stage. 

The Central and State governments have provided for digital and telephonic support through official 

COVID-19 helpline numbers. However, what fails to come to fruition is people actually reporting 

cases. This can also be credited to a lack of awareness and knowledge among the poor, for whom the 

lockdown means nothing but lost jobs, unfed families and crippling uncertainty. 

 
8  Staff Writer, EPD Rules Changed for Getting Non-Refundable Advance, Live Mint (Mar. 26, 2020, 2:32 PM), 

https://www.livemint.com/news/india/epf-rules-changed-to-enable-easier-withdrawal-11585210950120.html. 
9 Editorial, Collateral-Free Loans for Self-Help Women Groups Doubled to 20 Lakh: Sitharaman, India TV News (Mar. 

26, 2020, 3:01 PM), https://www.indiatvnews.com/business/news-collateral-free-loans-self-help-women-groups-doubled-

to-20-lakh-nirmala-sitharaman-601681. 
10 Editorial, Coronavirus: Doctors, Nurses, Healthcare Workers Receive Rs.50 Lakh Insurance Cover Per Person, Business 

Today (Mar. 26, 2020, 10:51 AM), https://www.businesstoday.in/current/economy-politics/healthcare-workers-sanitation-

workers-paramadeics-doctors-nurses-to-receive-rs-50-lakh-insurance-cover-fm/story/399298.html. 
11 Asian News International, Lockdown Not Enough to Eradicate Covid-19 Pandemic: WHO, India Today (Mar. 26, 2020, 

5:31 AM), https://www.indiatoday.in/world/story/coronavirus-lockdown-not-enough-eradicate-covid-19-pandemic-take-

measures-who-1659772-2020-03-26. 
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It must also be considered that, as a measure to keep the economy running globally, many employment 

activities are being carried out from the comfort of our homes, but this creates a problem in India as a 

large proportion of the population is engaged in the agricultural sector or consists of daily wage 

workers. More importantly, a lot of these workers are seasonal laborers who have to keep moving and 

shifting throughout the year. They have to travel to different regions to work on fields for cultivation 

of crops. These workers now face difficulty in travelling and in addition to them being stranded in the 

current employment zone, there are little to no measures for the cultivation of these crops, which could 

consequently create a shortage of resources in the future.12 

One of the downsides to the lockdown, which hints at lack of planning, is the way it commenced. 

Receiving information that the nation will enter into lockdown in the next few hours might not be as 

frightening to us as it might be to someone who is miles away from home, in an unknown city, with a 

temporary roof over their head at best, let alone those with none. While the government has taken 

decisions to cater to their needs, what it fails to acknowledge is that policies such as access to food and 

medicines might not be the priority for someone who is stranded in an uncharted location and wants 

nothing more than returning home. India witnessed thousands of migrants walking bare-foot in a 

desperate attempt to reunite with their families.13  The sudden halt in transportation services left 

millions displaced and terrified. Expecting someone in such a situation to practice social distancing or 

avail the benefits of the government policies seems rather unfair. 

Further, the State has a paramount duty for nutrition security, the standard of living, and improvement 

of public health under Article 47 of the Constitution of India. The Supreme Court in Municipal Council 

Ratlam v. Shri Vardhichand and Ors.14 ruled that in the exercise of such power, the judiciary must 

focus on the broader principle of access to justice. Keeping this in mind, we need to comprehend the 

idea of justice on a larger scale, such as maintenance of livelihood and health, rather than a myopic 

and narrow vision of justice in terms of mere access to essentials such as food.  

Furthermore, The Supreme Court in Air India Statutory Corporation v. United Labour Union stressed 

the idea of “Social Justice”. As observed, “The concept of ‘Social Justice’ consists of diverse principles 

essential for every citizen. Social Justice is an integral part of justice in the generic sense. It is a 

dynamic device to mitigate the sufferings of the poor, weak and deprived sections of the society. Social 

justice and equality are complementary to each other, and therefore, Rule of Law is a potent instrument 

of social justice to bring about equality". 15  However, such a concept of social justice has, 

unfortunately, been dismissed by the government. While the intention behind the lockdown is to 

eliminate the spread of the virus, the ignorance of its repercussions on the poor has led to a distrust in 

the government. As a result, the sentiment of a failed executive now lurks in the minds of those who 

are left in a state of complete uncertainty and doubt. 

Additionally, transportation is a significant problem in these unprecedented times. The reason for 

migrant workers to travel back to their villages and houses is not born out of discretion. They are forced 

to return due to causes such as loss of jobs and residence, lack of resources to sustain themselves, 

makeshift means of livelihood rendered ineffective due to decrease in income or something as simple 

as an absence of support and a yearning for their community. India being a welfare State must, 

especially in trying times like the present, provide for free transportation facilities in order to ensure 

health and security. Instead, we witness the Indian government charging huge sums from these workers 

 
12 Ranjini Basu, Migrant Agricultural Workers in India and the COVID-19 Lockdown, Focus on the Global South (May 

7, 2020), https://focusweb.org/migrant-agricultural-workers-in-india-and-the-covid-19-lockdown/. 
13 Joanna Slater and Niha Masih, In India, The World’s Biggest Lockdown Has Forced Migrants to Walk Hundreds of 

Miles Home, The Washington Post (Mar. 28, 2020, 5:19 PM), https://www.washingtonpost.com/world/asia_pacific/india-

coronavirus-lockdown-migrant-workers/2020/03/27/a62df166-6f7d-11ea-a156-0048b62cdb51_story.html. 
14 Municipal Council Ratlam v. Shri Vardhichand and Ors. A.I.R. 1980 S.C. 1622 (India). 
15 Air India Statutory Corporation v. United Labour Union A.I.R. 1997 S.C. 645 (India). 
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who, with little to no resources for such services, are being forced to pay for tickets.16 This is not only 

discriminatory but also grossly unjust as they are made to suffer and literally pay for a disaster that 

they are not responsible for. Accordingly, the central government must provide for free and 

unconditional travel to such persons who are nothing short of stranded. 

The trauma to migrants is perceptible in the current situation. Some of them had already resorted to 

illegal ways of travelling as the lockdown began. Authorities reported hundreds of laborers crammed 

in trucks and trains in desperate attempts to return to their homes.17 What is evident here is that an 

unanticipated action by the government led to major hardships by the poor and migrant laborers. We 

witnessed thousands of migrants gather at the Ramlila Ground in Ghaziabad on 18 May 2020. The 

workers were asked to congregate by the authorities in order to register for the three ‘Shramik’ special 

trains intended to transport them to different parts of Uttar Pradesh and Bihar.18 The sight of these 

forlorn workers despairingly trying to register for the trains, grossly violating social distancing norms, 

was simply appalling. So while the government might have taken steps to ensure access, it failed to set 

the foundation for the intended beneficiaries to reap the benefit of such aid, thereby failing to act 

constitutionally. 

Another aspect worth exploring is of those living in slum areas with an inherent lack of personal space. 

In a densely populated country like India, millions live in ghettos, where the idea of 'social distancing' 

is alien. They hardly have roofs over their heads, let alone walls dividing houses. Additionally, these 

are houses with 7-8 members in the family living together, for the lack of a better alternative or 

economic disadvantages. In such situations, it is hard to imagine them following safety norms by 

staying two meters apart. Hypothetically, exposure of one member to the virus in such slums risks the 

lives of the entire community, which results in a domino effect leading to mass spread of infection and 

increase in the number of deaths. What’s appalling is that there are no safeguards to counter such 

predicaments. 

The government has perceptively converted government schools and offices into temporary dwellings 

for the needy for the duration of the lockdown. Specific train compartments and coaches have also 

been transformed into isolation zones in order to serve social distancing norms and segregate 

individuals suspected to have contracted the virus. However, equal access to all is still questionable as 

this isn’t meant to replace living quarters, but to serve as isolation wards only for those infected or 

suspected to be so. 

Another petrifying reality is of those who do not even qualify as wage workers and resort to begging. 

The livelihood of these people literally depends on people stepping onto the roads and sparing some 

change. They are now forced to either change their ways of living or simply perish.19 For them, even 

the provision of pulses is futile as they do not have any means to utilize them. 

Therefore, to sustain the livelihood of these workers, the food distribution scheme needs to be made 

universal by making the Public distribution system accessible to the entire community. While the 

 
16 Yashas, Fact Check: Who is Paying for Migrants’ Train Tickets to Return to Their Homes?, The Logical Indian (May 

10, 2020), https://thelogicalindian.com/fact-check/migrant-workers-tickets-travel-train-central-government-state-

government-21015.  
17 Avishek G Dastidar and Srinath Rao, 300 Migrants Found Crammed in Two Trucks, Thousands in a Railway Train, 

The Indian Express (Mar. 27, 2020, 3:18 PM), https://indianexpress.com/article/india/coronavirus-india-lockdown-

migrants-trucks-train-6333680/. 
18 Editorial, Ghaziabad: Thousands of Migrant Workers Gather at Ramlila Ground to Register for Shramik Trains, The 

Times of India (May 18, 2020, 2:00 PM), https://timesofindia.indiatimes.com/city/ghaziabad/ghaziabad-thousands-of-

migrant-workers-gather-at-ramlila-ground-to-register-for-shramik-trains/articleshow/75801488.cms. 
19 Arshad R. Zargar, India’s Poor Hit Hardest as Coronavirus Spreads and Lockdown is Extended, CBS News (Apr. 14, 

2020, 7:55 PM), https://www.cbsnews.com/news/india-coronavirus-covid19-poor-hit-hardest-lockdown-extended-

narendra-modi-today-2020-04-14/. 
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scheme currently caters only to the ‘enlisted beneficiaries’, it must be amended to enable State 

governments to distribute resources more autonomously and identify the destitute section that is 

particularly being affected the most.20 Further, the governments should urgently consider providing 

cooked food to those who have no means to prepare meals for themselves. 

 

CONCLUSION 

Upon evaluation of all initiatives and government schemes, we observe the utmost importance of the 

uneducated, working and lower strata of the society to be informed and categorically explained, by the 

local level authorities, about the threat posed by the pandemic. This will enable them to gauge the 

gravity of the situation, thereby helping them to comply with the directions of the government. It is 

only then that such initiatives providing aid to these groups of people would effectively bear fruit. 

The downtrodden section of the society is evidently the worst hit by the pandemic, and we require 

more stringent and practical provisions to address the abovementioned concerns. Even though the 

Lockdown might successfully cease the proliferation of the virus, it will be of little benefit if it results 

in a violation of basic rights of the indigent population and their access to justice. It is the need of the 

hour to ensure the protection of the interest of the poor and adopt a more holistic and inclusive approach 

towards fighting the virus. 

Therefore, while the Central and State governments have taken active efforts to assist the population, 

and have attempted to ease the access to essentials during the lockdown by making policy decisions 

that provide for financial, occupational and health assistance, there remain multiple inadequacies that 

need to be addressed urgently. The World Health Organization has lauded the Indian government's 

efforts by stating that the country has responded with determination and urgency and has also 

aggressively implemented the response measures.21 While this is commendable, it does not translate 

into winning the war against the virus unless we resolve the obstacles faced by the needy; for it is only 

when every individual is protected that we can consider all of us safe, and a risk to one is a risk to all. 

 
20 Bornali Bhandari, Welfare Schemes Need Tweaks to Accommodate Covid-19 Impact, The Hindu Business Line (Mar. 

23, 2020), https://www.thehindubusinessline.com/opinion/welfare-schemes-need-tweaks-to-accommodate-covid-19-

impact/article31141579.ece. 
21 Editorial, India Ramps Up Efforts to Contain the Spread of Novel Coronavirus, World Health Organization (Apr. 14, 

2020), https://www.who.int/india/emergencies/novel-coronavirus-2019. 
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REAL ESTATE SECTOR THROUGH THE PRISM OF RERA 

- Akshay Vasantgadkar & Anjali Nair* 

 

ABSTRACT 

The Indian real estate sector has been flourishing since the onset of the 21st century. The rising 

demand for a market ready to embrace change gave all the more reason to attract investments. 

However, the Real estate sector in developing countries like India lacks transparency. There was a 

need for an institution which would provide regulations uniformly, and protect the interests of the 

consumers. Duties of the promoters, builders and buyers were yet to be demarcated. The sector 

required a reform in legislation. The year 2016, brought a wave of change for the sector through the 

implementation of the Real estate (Regulation and Development) Act [RERA]. Since then the 

economic cycles of the sector have been up and running. There has been standardization of business 

practices in the sector.  This Article aims to highlight the journey of the real estate sector in the 

twenty-first century. It will also analyse the state of affairs pre and post RERA in the real estate 

sector the authors have tried to understand the after-effects of the act and the implications the act 

has on the various lacunas faced by the sector. 

 

THE INDIAN REAL ESTATE SECTOR 

India is the second most populous country in the world with a population of around 1.3 billion people. 

If the population projections are to be taken into consideration, India is set to become the most 

populous country in the next decade. Along with the growth in population, India has witnessed a 

tremendous surge in its economy as well. India in the 21st century, has an average GDP (Gross 

Domestic Product) rate of 6% to 7%.1 Between 2014-2018 India was the fastest growing major 

economy in the world. There are ebbs and troughs in the economic cycles, India has gone through 

them as well. Various factors such as the outbreak of COVID-19 pandemic, Policy changes like 

Demonetisation, Global Currency trends, Energy and Oil sector and taxation policies have affected the 

GDP. 

There are various sectors in India which are gaining importance globally. The emergence of various 

sectors such as the Service, Education and Telecom Sector have given a strong economic impetus to 

India. Amongst these sectors, the Real Estate Sector has garnered immense potential and significance 

over the years.2  

Real Estate can be generally defined as a space delimited by man, relative to a fixed geography, 

intended to contain an activity for a specific period of time. 3 The sector consists of sub sectors such 

as Residential: comprising existing houses for resale or sale of new houses, Commercial centres and 

offices, Industrial and manufacturing buildings, vacant lands and farms.  

The sector has seen various ups and down over the last two decades. The government's decision to 

allow Foreign Direct Investment (FDI) witnessed a boom of growth in developmental activities.  Real 

estate sector has direct or indirect association with more than 200 sectors in India, Cement, steel and 

 
* Students, LLM, ILS Law College, Pune 
1 https://dea.gov.in/monthly-economic-report-table 
2 Graeme Newall and Rajeev Kamineni, The Significance and Performance of Real Estate Markets in India, The Journal 

of Real Estate Portfolio Management, Volume 13, Page 161-172, https://www.jstor.org/stable/10.2307/24883076, Last 

seen on 10/07/2020 
3 Grasskamp, 1981  

https://dea.gov.in/monthly-economic-report-table
https://www.jstor.org/stable/10.2307/24883076
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logistics being a few of such sectors. The sector is certainly amongst the top five employment 

generating sectors in India, and contributes an average of 5%-6% to the GDP of India.4 It is also 

estimated that the sector shall contribute to 13% of the county’s GDP. Since 2016 the Real estate sector 

has faced challenging times. Within a short period of time policies such as The Real Estate Regulation 

Act (RERA), Demonetisation and the Goods and Services Tax have impacted the sector tremendously, 

slowing it down. There has been a reduction in FDI as well and the sector is facing a slump. The sector 

is seen recovering as various factors such as Revenue recognition, Lease accounting, sales have started 

to stabilize.5  

 

Real estate in developed countries have reached a saturation point. As the demand and prices start to 

wither in the developed countries, the real estate giants dominating the globe shall look for 

opportunities in developing countries. India as a developing country has a huge potential to attract such 

investments.6 The strong economic fundamentals and demographic dividend of India assures higher 

returns for the investors. If the right measures are implemented the sector shall improve on various 

fronts such as, having an appropriate grievance redressal mechanism, adopting advanced construction 

techniques and increasing transparency.  

 

 CLARION CALL FOR REFORM 

The real estate sector was not regulated on a uniform scale. There were no standard business practices 

in place and transactions were inconsistent. There were a number of construction issues which 

tormented the sector, such as delays in project completion leading to an increase in costs, irregularities 

in the quality and pricing of construction work. Due to these factors there have been instances when 

the developers have cheated property buyers.   

In a questionnaire put forth to the Income Tax commissioners, in a study conducted by The National 

Institute of Public Finance and Policy, New Delhi,  the Commissioners  stated Real estate is amongst 

the most important sectors/activities of having ties with black money generation.7 There are capital 

gains on real estate transactions both land and buildings, income from construction activity which is 

completely or partially suppressed, gross income receipts are tampered with, exaggeration of expenses 

is a rampant practice, undervaluation of assets and the existence of benami properties. Such practices 

have tarnished the sector in a detrimental way.  

There was no certain definition of terms like carpet area, and loadings on built up area. The builders 

enjoyed a monopoly over various issues like deciding the rates or areas and the modes of payment. 

There were instances when buyers were not given a clarity of the projects, were blindsided about 

possession of the property and fraudulent rates were quoted which led to confusion. The buyers also 

faced issues like high interest being charged on delay of payments, multiple bookings for the same 

property, negligent sale of property etc. The developers on the other hand, faced issues like 

impediments in acquiring construction permits, delay in payments by buyers and homeowners and had 

 
4  THE SCENE TODAY, Federation of Indian Chambers for Commerce and Industry,  

http://ficci.in/sector/59/project_docs/real-eastate-profile.pdf, Last seen 0n 15/07/2020. 
5 Indian Real Estate: Demystifying the New Tax and Regulatory Environment,  Federation of Indian Chambers for 

Commerce and Industry, 

http://www.ficci.in/publication.asp?spid=23074, last seen on, 15/07/2020. 
6 Khanna and Palepu, Winning in Emerging Markets: A Road map for Strategy and Execution, Maryland Business Press,  

2010 
7  J.C. Sandesara, Report on Black Money, Economic and Political Weekly, Volume 20, Aug 1985, 

http://www.jstor.com/stable/4374743   

http://ficci.in/sector/59/project_docs/real-eastate-profile.pdf
http://www.ficci.in/publication.asp?spid=23074
http://www.jstor.com/stable/4374743
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to operate in a system which was non-transparent. This lack of transparency made it challenging to 

scientifically document the development of the sector. 8  

Before the advent of The Real Estate Regulation act, the consumers, buyers or developers had scanty 

means of a grievance redressal or minimal legal recourse against the discrepancies that prevailed in 

the real estate sector. The consumers relied on various acts such as The Indian Contract Act 1986, The 

Transfer of Property Act 1882, The Indian Penal Code 1860 and relief was sought under various 

forums such as Consumer Forums and Civil Courts. There was no single regulatory authority which 

existed for regulation of issues faced by this sector.9  

There was a dire need of setting up a mechanism which would enhance the transparency and 

accountability in transactions, augment foreign and domestic investment in the sector, provide for an 

efficient and uniform regulations, establish speedy adjudication of disputes, ease up the system of 

clearance for real estate projects, encourage growth and most importantly empower and safeguard the 

right buyers and developers.  

The Real Estate Regulation Act, is one step taken to ameliorate and alleviate the historically 

unorganised and opaque Real estate sector of India. 

 

ANSWER TO THE CLARION CALL 

The Real estate bill was passed in the Rajya Sabha on 10th March 2016 and the Lok Sabha on 15th 

March 2016. It received the assent of the Hon'ble President on 25th March 2016 and was published in 

the Official gazette on 26th March 2016.  The Real estate (Regulation and Development) Act 2016, 

is an act of Parliament of India. It was enacted with the aim of establishing a real estate regulatory 

authority for regulation and promotion of the real estate sector, to ensure sale of plot, apartment or 

building, or sale of real estate project in an efficient and transparent manner, to protect the interest of 

consumer in real estate sector as well as to establish an adjudicating mechanism for speedy dispute 

release.10 

The act provides for crucial provisions which ease up the tensions in the real estate sector. Following 

are a few key provisions in brief: 

Regulatory Bodies: The state governments are empowered to establish more than one regulatory 

authority which can register real estate projects and maintain a database about the same. The authorities 

are empowered to publish the database on their database, information relating to the profile, track 

records, details of litigations, advertisement and prospectus issued about the project by the promoters 

and developers. They shall also publish details of apartments, plots, garages, registered agents and 

consultants, development plans, the current status of completion of project This is done in order to 

encourage the buyers to make an informed decision. All property brokers will also have to register 

with the authorities in their respective states. The authorities can also give advice to the government 

so as to ensure compliance with the Act. Appellate tribunals shall also be set up to resolve the disputes 

between buyer and developer within 120 days. The Authorities shall also encourage sustainable 

housing which is available at affordable prices.  

RERA for Promoters and Developers: Before the launch of a project, the developers are mandatorily 

required to register with the Authorities, all the commercial and residential real estate projects having 

 
8 Prashant Das, Vivek Sah, Real Estate Development Process in India, Journal of Real Estate Literature, Volume 21, 2013, 

page 271-292,  https://www.jstor.org/stable/10.2307/24885053 Last seen on 12/07/2020   
9 Arun K Misra and Nagendra Goel, Legislation for the Real Estate Sector, Economic and Political weekly, Volume 49,  

June 2014,  page 54-61, http://www.jstor.com/stable/24479680, Last seen on 13/07/2020  
10The Real Estate (Regulation and Development) Act, 2016,  https://up-rera.in/pdf/reraact.pdf, last seen on, 15/07/2020. 

https://www.jstor.org/stable/10.2307/24885053
http://www.jstor.com/stable/24479680
https://up-rera.in/pdf/reraact.pdf
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a plot size of minimum 500 square meters or eight apartments. 70% of the funds collected from the 

buyers for a project are to be deposited in a separate bank account which shall be created solely for the 

purpose of the project. There have been strict regulations imposed on the promoters and developers, 

so that the buyers are ensured that the construction work shall be completed in time. The developers 

earlier had a liability to repair structural defects in the project for 2 years after completion, RERA has 

increased that liability to 5 years.  

Issue of Carpet Area: There was the pending issue of carpet area, RERA clearly defined what carpet 

area is. It is the net usable floor area which includes the area covered by internal partition walls.  

Earlier the buyers had to pay for a super built up area, that is the carpet area plus common amenities 

such as lift shafts, open terrace etc. After RERA the buyers only have to pay for the carpet area i.e. the 

area within the walls.  

Clarity in Payment: The Act has also put a cap on obtaining advance payments. The promoters and 

developers cannot accept more than 10% of the cost of the plot, apartment or the building as advance 

payment. This comes as a relief to the buyer as there have been instances where buyers pay a huge 

down payment and the project is not finished due to various factors such as litigation, clearances, 

bankruptcies etc. Both the parties must enter into an agreement to sale before an application fee is 

incurred from the buyer.  

Punishment: Violation of the orders of the Appellate Tribunal and Regulatory Authorities shall attract 

punishments such as imprisonment up to 3 years for the promoters and developers and up to 1 year for 

agents and buyers.  

View of the Promoters and Developers:  The act is beneficial for the builders as it imposes penalty on 

the buyer for non-payment of dues in the due period specified in the agreement. Section 59 of the Act 

states that the promoter shall be liable to a penalty extending up to ten percent of the cost of the project 

for contravention of the provisions of the act. Some of these provisions make the promoters and 

builders heavily sceptical about the act. 

 

IMPACT OF THE REFORM  

Once an Act is enacted some provisions are beneficial while some turn to be detrimental. But these 

effects can only be seen in due course of time after the statute is enacted. RERA in its 4 years of 

existence, has shown its benefits as well as raised a few concerns.  

The Act catapulted timely delivery of properties. Developers had to abide by the strict regulations 

which ensured that the project runs on the estimated time frame. If the property is delivered to the 

buyer as per the schedule, the developer has to refund the buyer along with interest. The Act prohibited 

change to plans, increasing the accuracy of project details and decreased false furnishing of the project 

details. The mandatory declaration of the carpet area has helped in making the usually unaware buyer, 

more aware about the prevailing area conditions. The act also ensured that the developers get all the 

necessary clearances before marketing and selling properties. The developers earlier used to raise 

money for a project by showcasing pre-launch offers and discounts and then mismanaged the raised 

money for other purposes. In such cases, having a separate bank account for a project, where 

transactions would be recorded has curbed the mismanagement of the funds by the developers. The 

after sale structural deficiency liability has made the developers deliver good quality work, and also 

assures the buyers of a secure future. 

But there were raising concerns as well. The real estate projects that are developing but stuck due to 

clearance, financial issues or developed projects prior to the enactment are not included in the Act, 

making many consumers pushed out of the ambit of this grievance redressal mechanism. Projects 
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which are less than 500 Square meters are not bound to register, making the small developers 

susceptible to fraudulent means. The government agencies are not flawless, there are delays in 

clearance of projects which delays the process of launching, constructing and delivering the properties 

on time. The Act has been enacted under the Concurrent list, while matters pertaining to land and its 

development come under the State list of the Constitution of India. This has caused various issues and 

differences between the states and the centre over the administration and implementation of the Act.  

 

THE AFTERMATH 

According to a report published in July 2020 by the Ministry of Housing and Urban Affairs of India, 

the total number of cases disposed by the regulatory authorities across states are 48,738.11 RERA came 

into effect on 1st May 2017. The number of cases disposed in a short span of 3 years is commendable.  

The states have the discretion of establishing and adjudicating the matters related to RERA. The 

authors have considered six states in India where the RERA machinery has been implemented. The 

results as of July 2020 are as follows:  

Sr. No. State Number of Projects 

Registered 

Number of Cases 

disposed 

1) Uttar Pradesh12 2818 18,509 

2) Haryana13 14  740 9,919 

3) Maharashtra15 25,642 7,891 

4) Madhya Pradesh16 2699 3,332 

5) Karnataka17 3455 2,285 

6) Gujrat18  7214 1,922 

7) Tamil Nadu19 1650 1,120 

8) Odisha20 374 873 

 
11 Implementation Progress Report , Ministry of Housing and Urban Affairs 

,http://mohua.gov.in/upload/uploadfiles/files/RERA_Status_Tracker%20(11-07-2020).pdf, last seen on 15/07/2020. 
12 Uttar Pradesh Real Estate Regulatory Authority, https://www.up-rera.in/index, last seen on 15/07/2020. 
13 https://haryanarera.gov.in/ 
14 Haryana has two regulatory authorities; Gurugram and Panchkula.  
15 Maharashtra Real Estate Regulatory Authority, https://maharera.mahaonline.gov.in/, last seen on 15/07/2020. 
16 Madhya Pradesh Real Estate Regulatory Authority, http://www.rera.mp.gov.in/, last seen on 15/07/2020. 
17 Karnataka Real Estate Regulatory Authority, https://rera.karnataka.gov.in/rerauser/loginPage, last seen on 15/07/2020. 
18 Gujarat Real Estate Regulatory Authority, https://gujrera.gujarat.gov.in/, last seen on 15/07/2020. 
19Tamil Nadu Real Estate Regulatory Authority, https://www.rera.tn.gov.in/, last seen on 15/07/2020. 
20 Odisha Real Estate Regulatory Authority,https://www.rerafiling.com/rera-odisha.php, last seen on 15/07/2020. 

http://mohua.gov.in/upload/uploadfiles/files/RERA_Status_Tracker%20(11-07-2020).pdf
https://www.up-rera.in/index
https://haryanarera.gov.in/
https://maharera.mahaonline.gov.in/
http://www.rera.mp.gov.in/
https://rera.karnataka.gov.in/rerauser/loginPage
https://gujrera.gujarat.gov.in/
https://www.rera.tn.gov.in/
https://www.rerafiling.com/rera-odisha.php
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9) Punjab21 891 811 

10) Chhattisgarh22 1142 753 

 

 

THE DISREGARDED ‘FORCE MAJEURE’ FACTOR 

Unforeseeable and unavoidable circumstances, such as “act of god” preventing the builders from 

fulfilling their contract are not elaborated in the act. The act does not deal with concerns of developers 

such as shortage of labour or issues regarding titles or appropriate clearances. Section 6 of the act 

mentions that the mandatory registration by the promoter may be extended by the authority on a count 

of force majeure. The promoter needs to submit an application regarding the same. Section 6 Explains 

force majeure as war, flood, drought, fire, cyclone or any other calamity caused by nature.  

The year 2020 has seen the outbreak of COVID-19 pandemic23, which has affected projects under the 

act and the real estate sector as a whole. The ministry of Finance of India has considered COVID-19 

as a natural calamity and a force majeure event.24  Various states have taken cognizance of the 

situation and have allowed certain relaxations to existing RERA registered projects. This global crisis 

has led to a number of projects coming to a standstill, massive labour migration, halting the progress 

of the projects, in such times the Force Majeure clause gained substantial importance. In the light of 

the pandemic, it is the need of the hour to come up with measures/legislations/rules which relaxes the 

performance of contracts and enforcements of obligations. Bracing us for further impacts and 

preparing for an efficient and productive future. 

 

 CONCLUSION  

The Real Estate (Regulation and Development) Act 2016 is one of the most substantial reforms 

implemented in the real estate sector of India. The act has helped in bringing transparency to the 

erstwhile opaque sector. It has paved the way for establishment of authorities at the state as well as the 

centre, effectuating a boost in the grievance redressal mechanism. Many of the state authorities have 

been functioning at an optimum level. There were rulings in favour of the buyers which bolstered the 

confidence in RERA. The buyers are protected because of the increased transparency in the system 

and proper management of funds by developers. At the same time,  since the implementation of the 

act the sector has taken a hit, the prices have been on a steady decline, the sales have dropped, the 

projects are struggling to cope up with the rigorous requirements of the Act thus, turning the economic 

cycle of the sector into a negative.  

The act has just started to showcase its effects. Conflicts between the centre and the state need to be 

solved. States should aim at having uniform provisions of the Act so that there is an equal level playing 

field. States need to ensure that a maximum number of projects are registered, with the aim of curbing 

the creation and mismanaged deployment of illegal funds. There should be more accountability when 

the authorities are concerned. There should be timely disposal or disputes and grant of clearances to 

 
21 Punjab Real Estate Regulatory Authority, https://rera.punjab.gov.in/, last seen on 15/07/2020. 
22 Real Estate Regulatory Authority, https://rera.cgstate.gov.in/, last seen on 15/07/2020. 
23 https:///www.who.int/dg/speeches/detail/who-director-general-s-opening-remarks-at-the-media-briefing-on-covid-19---

11-march-2020, last seen on 15/07/2020. 
24  Office Memorandum No.F. 18/4/2020-PPD dated 19th February 2020 titled ‘Force Majeure Clause’, issued by 

Department of Expenditure, Procurement Policy Division, Ministry of Finance, Government of India 

https://rera.punjab.gov.in/
https://rera.cgstate.gov.in/
https://www.who.int/dg/speeches/detail/who-director-general-s-opening-remarks-at-the-media-briefing-on-covid-19---11-march-2020
https://www.who.int/dg/speeches/detail/who-director-general-s-opening-remarks-at-the-media-briefing-on-covid-19---11-march-2020
https://www.who.int/dg/speeches/detail/who-director-general-s-opening-remarks-at-the-media-briefing-on-covid-19---11-march-2020
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avoid litigation. There are still discrepancies when force majeure circumstances are concerned. To 

cope up with the pandemic and post covid world necessary reforms are to be implemented in the act.  

The three years, since the implementation of the act have been full of trials and turbulences. Taking 

into account the circumstances before the enactment of the act, it is safe to say that RERA is here to 

stay. There is undoubtedly a long way to go, but the act has certainly helped ease the multi-fold burden 

the real estate sector carried on a rather prolonged odyssey.   
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REPRODUCTIVE SLAVERY 

- Miriam Solomon* 

 

ABSTRACT 

To truly understand whether surrogacy is necessary or not, it becomes crucial to understand what 

exactly is meant by the term, its variants and its evolution. And that is exactly what the author of this 

paper intends on covering- the very basics of a topic for a right that some deem to be fundamental. 

This article will further entail the different views that are prevalent, alongside the legality of the 

same in different jurisdictions and a minor commentary on the 2019 Bill (almost the same as 2016, 

however with very minor alterations) that is yet to be passed by the Parliament regarding surrogacy 

in India. 

 

INTRODUCTION 

“To become a mother is the most natural phenomenon in the life of a woman.” 

- S. Saghir Ahmad, J1 

According to Oxford dictionary, a surrogate is a woman who bears a child on the behalf of another 

woman. It is derived from the Latin word ‘subrogare’, which means ‘appointed to act in the place of’. 

The fact that in all these cases the entire intention of the child’s conception in the surrogate’s uterus 

was for him to be raised by others is to be appreciated. 

Albeit the fact that the first legal surrogacy in the world was in the late 20th century, the process is one 

that dates back all the way to the Biblical times with the story of Abraham and his infertile wife, Sarah, 

when they had their servant Hagar, to give birth to their children.  

In more modern times, the landmark judgment that brought forward this issue before the Supreme 

Court was in the case of Baby Manji Yamada v. Union of India2. The judgment went on to explain 

various other concepts related to surrogacy around which there seemed to be a cloud of confusion. It 

laid out the two types of surrogacy: 

1. Traditional surrogacy, artificial insemination or straight method - when the surrogate mother is 

the biological mother of the child and is seen generally when the mother’s egg is used. In certain 

instances, the father’s sperm cannot be used as well and instead a donor sperm is used.  

2. Gestational or host surrogacy - when the eggs are from the biological mother and the father’s or 

donor’s sperm is used to fertilize them, which is then placed into the uterus of the surrogate, who 

then becomes birth mother. 

There are several instances wherein the intended parents (those who raise the child after its birth) opt 

for a surrogate pregnancy. These could include circumstances wherein the mother is infertile owing to 

reasons such as having undergone a hysterectomy procedure, a uterine malformation (besides multiple 

others), her unwillingness to undergo pregnancy, the intended parent being a single male or a male 

homosexual couple, etc. 

 
* Student, BBA LLB (H), Fifth year, Symbiosis Law School, Pune 
1 Municipal Corporation of Delhi v. Female Workers, (2000) 3 SCC 224. 
2 (2008) 13 SCC 518. 
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Theoretically (and previously in most jurisdictions), the surrogate could be anyone, varying from 

relatives to strangers; however now the concept has been revised. 

 

EVOLUTION OF SURROGACY IN INDIA 

The exploitation of women all began in 2002 when India legalized commercial surrogacy. With many 

jurisdictions restricting the same, and all those who demanded the service coming to India, lead to 

India turning into the surrogacy capital of the world, with its surrogacy tourism valued at 

approximately $500 million annually by 2012.3 

The Baby Manji 4  case was considered to be the reason for the development of the Assisted 

Reproductive Techniques (Regulation) Bill, 2014, as it pointed out the requirement for a regulatory 

framework. In this, the baby was the desire of a Japanese couple which was fulfilled through a Gujarati 

surrogate mother (the husband sperm was used to fertilize the unknown egg donor). However, during 

the course of the pregnancy, the couple divorced and then refused to accept the surrogate child, together 

as a couple. The husband (genetic father) however wanted the child’s custody but was not permitted 

the same, by the then Indian law which barred single men from it. Furthermore, the Japanese law didn’t 

recognise surrogacy either. At the end of this extended legal battle, the court finally granted custody 

to the baby’s grandmother.  

Subsequently, the 228th Report of the Law Commission of India5 recommended enacting laws that 

prohibited commercial surrogacy and that only allowed ethical altruistic surrogacy to the needy Indian 

couples. Finally, in August 2016, the Government of India approved the Surrogacy (Regulation) Bill, 

2016. The Bill was to regulate surrogacy in India by establishing the National Surrogacy Board at the 

central level, State Surrogacy Boards and Appropriate Authorities in the State and Union Territories. 

It was created to ensure regulation of surrogacy, to prohibit commercial surrogacy and it allows only 

ethical altruistic (selfless concern, without any monetary incentives except for the medical expenses 

incurred during the period) surrogacy to the needy infertile Indian citizen normal couples.6 It was 

brought forward as the Surrogacy (Regulation) Bill, 2019 and passed by the Lok Sabha again in August 

2019 but is yet to be passed by the Rajya Sabha. 

 

ANALYSIS ON THE SURROGACY (REGULATION) BILL, 2019 

Aftermath of Bill 

After the act had been passed by the Union Cabinet in August and subsequently introduced in the Lok 

Sabha in December 2018, it has been observed that the cases of surrogacy in the Calcutta have shot up 

by 50%. This is because women with medical problems or repeated IVF (In Vitro Fertilization) failures 

due to poor implantation are now rushing to clinics to get the job done before it becomes illegal.7  

 
3Anil Malhotra & Ranjit Malhotra, All Aboard for the Fertility Express, Commonwealth Law Bulletin, Volume 38 , Issue 

1, (2012). 
4Baby Manji Yamada v. Union of India, (2008) 13 SCC 518. 
5 Law Commission of India, Need for Legislation to Regulate Assisted Reproductive Technology Clinics as Well as Rights 

and Obligations of Parties to a Surrogacy, Report 228 (2009). 
6Prime Minister India, Government of India, Cabinet Approves Introduction of the "Surrogacy (Regulation) Bill, 2016", 

Aug 24, 2016, https://www.pmindia.gov.in/en/news_updates/cabinet-approves-introduction-of-the-surrogacy-regulation-

bill-2016/. 
7 Priyanka Dasgupta, 50% Rise in Surrogacy Cases since November, Times of India, Mar 7, 2017, 

http://timesofindia.indiatimes.com/city/kolkata/50-rise-in-surrogacy-cases-since-

nov/articleshow/57502350.cms?TOI_browsernotification=true. 
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Flaws 

• The act intends to call for the formation of regulatory and administrative bodies for surrogacy 

centres, which means the Assisted Reproductive Techniques centres will not be covered under this 

ambit and will still get away with the same. 

• The act violates the child’s Right to Information by not inserting a clause that covers his right to 

know his genetic information and that of his surrogate mother upon reaching majority. 

• Other elements such as mandatory health screening and background checks of surrogate mothers 

and commissioning parents, right to privacy, complications arising due to decriminalization of 

Section 377 of the Indian Penal Code, NRIs, POIs and foreigners leaving behind such children, 

etc. have also been ignored in the proposed bill. 

 

DIFFERENT VIEWS 

In Favour of Surrogacy 

• The main contention, of course that is brought forward by the supporters of surrogacy is that it 

provides those who for whatever reason cannot procreate, to do so. This in turn implies that those 

who thought they didn’t stand a chance of living the family life, now have an opportunity of 

having an extended family (with the option of using their genes). 

In the words of the New York State Senator Brad Hoylman (who is a gay father of a daughter)8: 

 

“Becoming a parent should be a joyous occasion, not an illegal act. We need to legalize and 

regulate compensated surrogacy contracts sensibly.” 

 

• Yet another contention that is brought out is that by banning the same, it is in direct violation of 

the rights ensured by the United Nations. It is considered to hamper with the right to enjoyment 

to the benefits subsequent to scientific and technological progresses9. As this includes all the 

development of all Assisted Human Reproductive Technologies that encompasses surrogacy that 

help infertile couples as well as any other individuals who wish to beget children, it can be 

reasonably argued that surrogacy is a gift of scientific technology that can engender a child as 

well.  

 

• According to embryologist Anoop Gupta, by permitting commercial surrogacy it is a win-win 

situation. He claims that since most of the impoverished women (who are generally the 

surrogates), don’t use contraceptives, they impregnate themselves multiple times, which further 

worsens their already pitiful situation. He goes on to hold the view that by giving them 

opportunities to help those who are childless, while getting paid in the process, they help 

themselves with the money, which in turn helps alleviate their poverty and they then become less 

of a burden on the state.10 

 

• From a number of situations is has been observed that nothing good came out of banning 

something. The marginal benefit gained by banning commercial surrogacy, may not be able to 

 
8New York State Senate, Hoylman Announces Committee Passage of Bill To Legalize Surrogacy in New York, May 23, 

2017, https://www.nysenate.gov/newsroom/press-releases/brad-hoylman/hoylman-announces-committee-passage-bill-

legalize-surrogacy-new. 
9Universal Declaration of Human Rights, Article 27 (1948); International Covenant on Economic, Social and Cultural 

Rights. Article 15 (1966). 
10 Julie McCarthy, Why Some of India's Surrogate Moms are Full of Regret, Sept 18, 2016, 

http://www.npr.org/sections/goatsandsoda/2016/09/18/494451674/why-some-of-indias-surrogate-moms-are-full-of-

regret.  

https://www.nysenate.gov/newsroom/press-releases/brad-hoylman/hoylman-announces-committee-passage-bill-legalize-surrogacy-new
https://www.nysenate.gov/newsroom/press-releases/brad-hoylman/hoylman-announces-committee-passage-bill-legalize-surrogacy-new
http://www.npr.org/sections/goatsandsoda/2016/09/18/494451674/why-some-of-indias-surrogate-moms-are-full-of-regret
http://www.npr.org/sections/goatsandsoda/2016/09/18/494451674/why-some-of-indias-surrogate-moms-are-full-of-regret
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justify the greater harm that is caused when these financially weak women resort to other means 

for their money (mainly illegal, punishable or immoral means and acts such as prostitution or 

theft). 

 

• The most notable point however brought out seems to be Leslie Francis when she points out the 

flaw with banning surrogacy, with an apt analogy in the medical field itself.11 According to her, 

surrogacy is the best example of bodily harm undertaken by one for another. What exactly does 

she mean by this? Herein she implies that the surrogate undergoes the pregnancy in its entirety 

for some reason, be it money (whether that is ethical or not will be shortly discussed) or out of 

her good heart. She contends that if it were unethical to perform the duty altruistically, then it 

should be unethical even if paid for the same. She questions the difference in attitude towards 

surrogates and those who donate organs, even though essentially under both, one undergoes 

bodily harm for someone else. She also points out that people applaud those who give birth to a 

child in a loving relationship, but the minute it becomes someone else’s child, it gets spite. 

 

• Yet another comparison was brought out brilliantly by Judith Jarvis when she compares 

pregnancy with dialysis of a kidney.12 She brings out an illustration wherein you are tied to a bed 

in a hospital without your knowledge and when you gain consciousness, you see a famous 

violinist next to you who is in dire need of your kidney (same blood match, which is rare), to 

remove toxins from his system without which he may die. This is required for a period of nine 

months. Even the smallest Samaritan would agree to at least a few days if not the entire period, 

even though it will cause you inconvenience, but not a risky situation (physically). Herein you 

have the right to leave right then and it isn’t morally obligatory for you to do so. When she 

compares it to pregnancy we see that although it is not life-saving (such as in the case of organ 

donations), it has a deep emotional connection for the intended parents and hence should be 

permitted. 

 

• Another view on this issue has been portrayed well by the Bombay High Court, when the Division 

Bench refused to differentiate between a natural mother (who gives birth to her child) and one 

who begets her child through surrogacy. They believed that it would result in insulting 

womanhood and the intention of a woman to bring up a child begotten through surrogacy, when 

she has the very intent to raise the child as her own. To quote a few lines that the judges had on 

the matter: 

 

 “It is said that being a mother is one of the most rewarding jobs on the earth and also one of 

the most challenging. A commissioning mother like the petitioner (a woman who failed to 

conceive post numerous IVF attempts would have the same rights and obligations towards the 

child as the natural mother. Motherhood never ends on the birth of the child.”13  

 

• And the latest perspective taken on the matter is seen when the Sanjay K Agarwal, J. says that 

motherhood means maternity.14 In that respect, the Right to Life15 of the Constitution of India 

includes the right to motherhood and also the right of every child to full development, which 

would then lead the distinction between a natural, biological and a mother who begot her child 

via surrogacy, highly discriminatory and unfair. 

 
11Leslie Francis, Is Surrogacy Ethically Problematic?, The Oxford Handbook of Reproductive Ethics, 391-393 (Aug 2016). 
12Judith Jarvis Thomson, A Defense of Abortion, Philosophy & Public Affairs, 47 Volume 1, no. 1 (Autumn 1971). 
13Dr. Mrs. Hema Vijay Menon v. State of Maharashtra, WP3288.15 1, High Court of Judicature at Bombay (Nagpur 

Bench). 
14Smt. Sadhna Agrawal, W/o Chhatradhari Agrawal v . State of Chhattisgarh & Ors., 2017 SCC OnLine Chh 19. 
15Constitution of India, Article 21 (1950). 
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Against Surrogacy 

“The pregnancy is precious, not the mother.” 16 

- Manasi Mishra 

 

• The major contention that those who are against surrogacy have is that it is point blank 

exploitative of women and babies and seems rather like human trafficking. This is further 

substantiated by a report made by the Centre for Social Research (CSR) in 2014 that concluded 

that 88% of surrogate mothers in Delhi and 76% in Mumbai did not know the terms of the 

contracts that they had just signed themselves into. It had also been concluded that the reason for 

72% (Delhi) and 78% (Mumbai) of the women actually taking up surrogacy in the first place was 

generally for their husbands; in the sense that they had taken it up to help clear a debt, or to help 

a failing business etc.17 This brings to light just how much the women are exploited due to their 

conditions that they are unable to change and take control of. 

 

• Additionally, it is seen that only one out of the fourteen surrogate mothers that Dr. Malene 

Tanderup interviewed, could explain the risks from having multiple embryos placed in their 

uterus, or having a fetal reduction or a C-section (Caesarean).18 It is also to be noted that babies 

born from multiple pregnancies are more likely to be premature, have cerebral palsy or learning 

disabilities, with the mothers having higher risks of high blood pressure, diabetes or post-partum 

bleeding. 19 This is beside many other complications that could arise such as ovarian torsion, 

ovarian cysts, chronic pelvic pain, premature menopause, loss of fertility, in some cases, death, 

increased prevalence of Ovarian Hyper stimulation Syndrome (OHSS), ovarian cancer, etc. 

 

• In a study done in the UK by the Centre for Human Reproductive Sciences, psychologists found 

that the intended, genetic mother had more support from the important people in her life, as 

compared to surrogate mothers in stable relationships, where their partners were more negative 

which can affect long term welfare.20 

 

• In studies of 200 surrogates that were conducted in 2010 and in 2012, it was found that many 

weren't paid what they were promised, deceived about the procedures and worst of all when many 

women are told that their deliveries would be natural childbirth but then often undergo a C-

section. It was also discovered that some couples commission for more than one surrogate to 

boost their chances, with the less viable foetuses later being eliminated through a pill-induced 

miscarriage. Since the surrogate is unaware of this induced abortion, she is made to believe that 

 
16 Julie McCarthy, Why Some of India's Surrogate Moms are Full of Regret, Sept 18, 2016, 

http://www.npr.org/sections/goatsandsoda/2016/09/18/494451674/why-some-of-indias-surrogate-moms-are-full-of-

regret.  
17 Centre for Social Research, Surrogate Motherhood-Ethical or Commercial, 43 (Sept, 2014), 

https://www.csrindia.org/surrogate-motherhood/. 
18Malene Tanderup, Sunita Reddy, Tulsi Patel& Birgitte Bruun Nielsen, Informed Consent in Medical Decision-Making 

in Commercial Gestational Surrogacy: A Mixed Method  Study in New Delhi, India, 465 Acta Obstetricia et 

Gynecologica Scandinavica, Volume 94, Issue 5, (2015). 
19 Frederik Joelving, Surrogate Mothers in India Unaware of Risks, Reuters, Mar 2, 2015, 

http://www.reuters.com/article/us-surrogate-mothers-india-idUSKBN0LY1J720150302. 
20 Stanford University, Surrogate motherhood in India, URL link: 

https://web.stanford.edu/group/womenscourage/Surrogacy/health.html. 

http://www.npr.org/sections/goatsandsoda/2016/09/18/494451674/why-some-of-indias-surrogate-moms-are-full-of-regret
http://www.npr.org/sections/goatsandsoda/2016/09/18/494451674/why-some-of-indias-surrogate-moms-are-full-of-regret
http://www.reuters.com/article/us-surrogate-mothers-india-idUSKBN0LY1J720150302
https://web.stanford.edu/group/womenscourage/Surrogacy/health.html
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it is because of her carelessness that that happened and then aren’t paid anything after ‘losing the 

baby’.21 This in turn can affect her mentally and have repercussions in her life. 

 

• The next biggest concern revolving around this pressing issue is the emotional aspect that exists 

between the surrogate mother and the baby. It can so happen that the pregnant mother has a bond 

with the child, even though it is not her own, and even before it is born. An attachment is created 

between the two through the kicks that the mother gets, and for the baby, hearing the sound of 

the mother, and is often termed as a prenatal bond that can leave the mother mentally distraught. 

Popular illustrations of the same include the case of Hagar as well as Phoebe when she had to 

give up her brother’s children, after being the surrogate (from the sitcom F.R.I.E.N.D.S). 

 

 

DIFFERENT JURISDICTIONS (IN COMPARISON TO INDIA) 

In India, the intended parents are seen as the legal parents and not the surrogate. However, in Thailand 

and UK, surrogates are seen as the legal mother, so if the parents leave the baby with the mother, she 

is legally responsible. This was one of the complicated issues that was debated upon in Baby Gammy’s 

case22, wherein the Australian couple abandoned the twin boy who had Down’s syndrome. It was also 

later discovered that the father was a sex offender. However, in the end they allowed his twin sister to 

be with the parents. With the conclusion of this, the authorities of Thailand have now banned foreigners 

from availing surrogacy as an option in their country.   

Surrogacy contracts aren’t enforced by UK law because it is explicitly against the law in existence 

(even if there exists a signed deal with the surrogate and one has paid for her expenses).23 The courts 

will albeit look into cases with the absence of commercial considerations in granting custody of a 

surrogate child.24 However, the major disadvantage that may arise during such a custodial fight is that 

the father will often have an unfair advantage as the one who supplied the sperm (since in most cases 

a donor’s egg is utilized).25 

Another situation arises if the surrogate has no partner, or they’re unmarried and not in a civil 

partnership, in which the child will then have no legal father or second parent unless the partner 

actively consents. 

Countries like Germany26 (although the Courts recognize children from surrogates outside) and South 

Africa27 outright reject commercial surrogacy under their laws.   

Canada has a similar stance such as India. Under the Assisted Human Reproduction Act, 2004, 

altruistic surrogacy is permitted. In the US and Australia, due to a lack of national level law, it varies 

from state to state (region to region). 

 
21 Julie McCarthy, Why Some of India's Surrogate Moms are Full of Regret, Sept 18, 2016, 

http://www.npr.org/sections/goatsandsoda/2016/09/18/494451674/why-some-of-indias-surrogate-moms-are-full-of-

regret. 
22Farnell & Anor v.Chanbua, [2016] FCWA 17. 
23Human Fertilisation and Embryology Act, Section 36 (1990); Surrogacy Arrangements Act, Section 1-A (1985). 
24Human Fertilisation and Embryology Act, Section 30(7) (1990). 
25Katarina Trimmings & Paul Beaumont, International Surrogacy Arrangements Legal Regulation at the International 

Level, 391 Hart Publishing (2013). 
26German Embryo Protection Act,1990. 
27Children's Act, Article 38 (2005). 

http://www.npr.org/sections/goatsandsoda/2016/09/18/494451674/why-some-of-indias-surrogate-moms-are-full-of-regret
http://www.npr.org/sections/goatsandsoda/2016/09/18/494451674/why-some-of-indias-surrogate-moms-are-full-of-regret
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In terms of being liberal, it seems that only Ukraine28 and Russia29 seem to be the only countries still 

on the list. 

 

CONCLUSION 

Therefore, from the above we see that while infertility is a growing problem in India, surrogacy is not 

the only solution that exists out there. Although one may not have their own genes, essentially the end 

objective is to have a child to raise. To meet this demand, there are many different ways of making a 

family. Adoption and fostering, for instance are underutilised options that can not only give happiness 

to the couple but also provide a home and a future for those children, making it a win-win situation.  

It would seem that out rightly banning the entire process would be counter-effective, whereas leaving 

it unregulated would also have the same effect. And clearly the current regulatory system isn’t up to 

the mark either. If one can actually ensure the safety of all the players involved in this twisted game 

that seems to be just commercialised by those non-parties, to only their benefit, it would be better to 

not have a child at this cost. Considering the fact that in India many women don’t do this for the 

purposes that would work in their favour, it would seem that raising a child, at the expense of probably 

making another woman’s life miserable just isn’t worth it. There’s a reason why the concept isn’t 

getting any more popular. Parents would do anything to protect their children, if it is within their 

capacities. She is someone else’s child.  
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CAPITAL PUNISHMENT IN INDIA 

- Tanya Kukade* 

 

ABSTRACT 

India as a country has always preached about ‘Ahimsa’. This makes many people wonder why India 

is not one of the 140 countries worldwide that are abolitionists of the practice of Capital 

Punishment, also known as Death Penalty. The term death penalty is sometimes used 

interchangeably with capital punishment, though imposition of the penalty is not always followed by 

execution. The debate on validity of death penalty continues to haunt the world’s democracies and its 

validity as a deterrent continues to diminish in light of the low executions worldwide. The researcher 

undertakes to discuss the domestic as well as international perspective on capital punishment, case 

laws setting important precedents in our country, the justifications offered by penologists as well as 

to answer questions relating to the Constitutional validity of capital punishment in India and seeks to 

offer suggestions to better adapt to retained capital punishment provisions in the statutory laws. 

Keywords: Capital punishment, abolition, deterrent, justifications 

 

WHAT DOES CAPITAL PUNISHMENT STAND FOR? 

“An eye for an eye will leave the whole world blind” 

-  Mahatma Gandhi 

India as a country has always preached about ‘Ahimsa’. This makes many people wonder why India 

is not one of the 140 countries worldwide that are abolitionists of the practice of Capital Punishment, 

i.e execution of an offender sentenced to death after conviction in a criminal offence by the court of 

law.1 Capital punishment stands for the most severe form of punishment awarded for serious crimes 

against humanity.2 By common usage in jurisprudence, criminology and penology, capital sentence 

means a sentence of death.3 

The debate regarding its practice isn’t a new one. The abolition of death penalty has been promoted 

ever since the drafting of the Universal Declaration of Human Rights in 1948.4 Various eminent jurists 

such as Bentham and Romilly supported this idea.5 Even in India, in 1931, following the execution of 

Bhagat Singh, Rajguru and Sukhdev, the Congress had demanded for the abolition of the death penalty. 

 

CAPITAL PUNISHMENT - INDIA 

 
* Student, Symbiosis Law School, Pune 
1  Death Penalty 2015: Facts and figures, AMNESTY INTERNATIONAL, (Apr. 06, 2016), 

https://www.amnesty.org/en/latest/news/2016/04/death-penalty-2015-facts-and-figures/. 
2 Capital Punishment in India, Reference Note, Lok Sabha Secretariat, No. 27/RN/Ref./October/2015.  
3 Dr. Subhash C. Gupta, Capital Punishment in India,  2000, p. 1   
4  UN General Assembly, Universal Declaration of Human Rights, (Dec. 10, 1948), 217 A 

(III),https://www.refworld.org/docid/3ae6b3712c.html. 
5 Gayakwad Uday Nanasaheb, Constitutionality of Capital Punishment in India, NATIONAL DIGITAL LIBRARY, 

(2012), 

http://ndl.iitkgp.ac.in/document/MU5weTVONGdRYURuVDRCSmt0NGQvb0xyNlJNaWN2WXlBVWdsWW9zVjcyR

T0. 

http://ndl.iitkgp.ac.in/document/MU5weTVONGdRYURuVDRCSmt0NGQvb0xyNlJNaWN2WXlBVWdsWW9zVjcyRT0
http://ndl.iitkgp.ac.in/document/MU5weTVONGdRYURuVDRCSmt0NGQvb0xyNlJNaWN2WXlBVWdsWW9zVjcyRT0
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After Independence India retained most British legislations, of which the Code of Criminal Procedure, 

1898 (CrPC)6 and Indian Penal Code, 1860 (IPC)7 provide for death penalty in certain cases. India 

retained these provisions in furtherance of their possible retributive effect. Although, death penalty 

may be justified in the manner that when an individual commits heinous offence while being aware of 

its fatal consequences, he must be not be set free without proper retribution. The justification applied 

to this practice is that it is lawful to forfeit the life of a person who has harmed the life of another, thus 

his execution is justified.8  

India initially opposed a United Nation (UN) resolution which called for a moratorium on the death 

penalty, since it is not in conformity with the Indian laws and also stood against each country’s 

sovereign right to establish its own legal system.9  

The process of determining who is given Death Penalty has been supplemented by the Supreme Court 

judgments in Bachan Singh v. State of Punjab10 and Machi Singh v. State of Punjab11. Since the 

Constitution provides for ‘right to life’ as a fundamental right under Article 21 to the citizens of India,12 

no person could be deprived of this right except by following due process of law. Thus, in Bachan 

Singh, the principle “rarest of the rare” was put in place which stated that death penalty should be 

awarded in extremely exceptional circumstances thereby narrowing its ambit. However, the 

subsequent judgment of Machi Singh listed out five categories under which death penalty could be 

awarded. This in turn widened the scope of capital punishment.  

There are multiple sections in the IPC as well as in the CrPC which include death penalty as a form of 

punishment, such as treason, perjury resulting in death of an innocent, dacoity with murder, rape, etc. 

The judge sentencing a convict to death penalty is required to record his reasons in writing explain his 

reasons for not granting any alternate punishment.13 The said sentence of the lower court is to be 

confirmed by the High Court,14 if confirmed it may be appealed to the Supreme Court either by way 

of a suit15 or under Article 136.16 If the said sentence is confirmed by the SC then the convict may 

submit a ‘mercy petition’ to the President of India under Article 72 or 161 of the Constitution.   

The 35th Law Commission Report17 on Capital punishment seeked to retain capital punishment in 

India and posed numerous questions before the committee for deliberation while citing laws of 

countries practicing capital punishment as well as those which have abolished this practice. India has 

experienced tremendous social as well as cultural changes since 1967 and the relevance of capital 

punishment remains to be in question.  

 
6 Code of Criminal Procedure, 1973. 
7 Indian Penal Code, 1860. 
8 David Dressler, Reading in Criminology and Penology, (2nd Ed.), p. 501. 
9  Khushi Agarwal, Capital Punishment in India, IPLEADERS, (May 27, 2019), https://blog.ipleaders.in/capital-

punishment-in-india/. 
10 Bachan Singh v. State of Punjab, AIR 1980 SC 898. 
11 Machhi Singh v. State of Punjab, 1983 AIR 957. 
12 The Constitution of India, 1950, Article 21. 
13 Code of Criminal Procedure, 1973, Section 354. 
14 Code of Criminal Procedure, 1973, Section 366-370. 
15 Code of Criminal Procedure, 1973, Section 379. 
16 The Constitution of India, 1950, Article 136. 
17  Law Commission of India, 35th Report, 1967, Ministry of Law, Government of India, at para 301., 

http://lawcommissionofindia.nic.in/1-50/Report35Vol2.pdf. 

https://blog.ipleaders.in/capital-punishment-in-india/
https://blog.ipleaders.in/capital-punishment-in-india/
http://lawcommissionofindia.nic.in/1-50/Report35Vol2.pdf
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Subsequently the 262nd Report by the Law Commission18 undertook to study the relevance of death 

penalty in India upon reference from the Supreme Court.19 The Report also supports the abolition of 

Capital Punishment in all crimes with the exception of terrorism-related crimes. However, the Report 

does not provide any clear justification as to the prevalence of this exception.  

 

CAPITAL PUNISHMENT IN OTHER COUNTRIES 

In Nigeria, the death penalty is mainly a state issue, as the country has a federal system, where criminal 

laws vary across its 36 states. A mandatory death penalty is prescribed for a wide range of offences in 

various Nigerian states.20 

In South Africa, the death penalty was abolished through a decision of the Constitutional Court, shortly 

after the end of the apartheid regime.21 

All European countries, with the exception of Belarus, have either formally abolished the death penalty 

or maintain moratoriums.22 Like the rest of Europe, France abolished the death penalty despite public 

opinion to the contrary.23 

US has a specific convention which seeked to abolish the death penalty.24 In 2014, the U.S. was the 

only country in its region to carry out executions. Even within the US, for a period of time following 

the case of Furman v. Georgia,25 there was a de facto moratorium on the death penalty for about 4 

years, between 1972 and 1976.26 Although it was reinstated with certain safeguards such as the age 

limit of offender,27 intellectual capacity of offender to be taken into consideration,28 etc. Recent trends 

in US suggest that it is restricted to offences of murder and rape. 

Nepal officially abolished the death penalty in 1990 and did not re-introduce it even in the aftermath 

of the civil war; Sri Lanka, despite a long civil war, has maintained a moratorium on the penalty.29 

 

ANALYSIS OF PENOLOGICAL JUSTIFICATIONS 

Supporters of capital punishment would argue that it is the only punishment that is a proportional and 

adequate response to the suffering of the victim which was intentionally inflicted by the perpetrator. 

However, if we believe in this then why not rape rapists, torture torturers and murder murderers?  This 

response suggests that our rejection of such extreme punishments points the way to a categorical, 

 
18  Law Commission of India, 262nd Report, 2015, Ministry of Law, Government of India (Aug. 2015), 

http://lawcommissionofindia.nic.in/reports/Report262.pdf. 
19 Santosh Kumar Satishbhushan Bariyar v. Maharashtra (2009) 6 SCC 498; Shankar Kisanrao Khade v. Maharashtra 

(2013) 5 SCC 546. 
20  Country profile: Nigeria, as on 19 June 2014, http://www.deathpenaltyworldwide.org/country-search-

post.cfm?country=Nigeria. 
21 Howard French, South Africa's Supreme Court Abolishes Death Penalty, THE NEW YORK TIMES, (Jun. 07, 1995), 

http://www.nytimes.com/1995/06/07/world/south-africa-s-supreme-court-abolishesdeath-penalty.html. 
22 Death Sentences and Executions in 2014, AMNESTY INTERNATIONAL, ACT 50/001/2015, pg. 41. 
23  France and Death Penalty, Abolition in France, http://www.diplomatie.gouv.fr/en/french-foreign-policy/human-

rights/deathpenalty/france-and-death-penalty/. 
24 American Convention on Human Rights 1969. 
25 Furman v Georgia, 408 U.S 238. 
26 Supra at 18  
27 Roper v. Simmons, 543 U.S. 551 (2005). 
28 Atkins v. Virginia, 536 U.S. 304 (2002). 
29 Supra at 18 

http://lawcommissionofindia.nic.in/reports/Report262.pdf
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deontological limitation on the kinds of punishments we are justified in imposing, on either retributive 

or consequential grounds.30 

The SC ruled that courts must lay down a jurisprudential criterion for awarding death penalty in times 

where alternate punishment does not suffice. 31  The alternative being life imprisonment is often 

ignored by the courts in dealing with serious crimes.32 Thus, it is imperative to analyze whether death 

penalty is a deterrent punishment or retributive. Although the taking away of life is against the basic 

fundamentals of our country, the benefits it offers to deter the society in theory can seldom be ignored. 

The effectiveness of capital punishment in India can be scrutinized on the basis of actual executions 

taking place as against the number of reported murders on the rise, thus pointing at the depleting 

relevance given to death penalty as a deterrent in our country.  

The actual execution of death penalty convicts takes years, this not only burden’s the state’s resources 

but subjects the convicts to great turmoil, thus, the same may be avoided by focusing on reformation 

through monitored occupation and rehabilitation. For example the execution of Yakub Memon a 

convict from the 1993 Mumbai bombings and Muhammad Afzal Guru, a convict of the 2001 

Parliament attack were hanged 10 years after their conviction.33 The convicts in the Nirbhaya case 

were to be executed on February 1, 2020 although given the delays and lack of execution of our 

country, yet another order has been stayed until further notice by the Delhi Court.34 Thus, even though 

the Indian courts continue to grant death sentences, the number of executions have continued to remain 

stagnant since the past 5 years. This trend has been observed globally.35 

Thus, the granting of death penalties for murders involving sexual offences by Indian courts36 is a 

phenomenon that cannot be ignored. Given the rise in offences relating to sexual violence even though 

a high number of death sentences were granted in 2019 alone, indicate that there seems to be a lacuna 

in the enforcement of decisions of our courts thus taking away the deterrent effect that the law aims to 

achieve by way of retaining capital punishment within its ambit. The overt acts of the SC judges 

concerning the continued resort to capital punishment seems to mirror the uncertainties and conflicts 

amongst the community itself.37 

What must not be forgotten is the fact that death Penalty is an irrevocable punishment and we must 

not take the value of a person’s life lightly. The legal system is not fault-less. There have been multiple 

instances where the facts have been under deliberation when the penalty is granted or new facts have 

come up resulting in the unwarranted sentencing of an innocent. In a 1994 Supreme Court appeal, the 

 
30 Carol S. Steiker,No, Capital Punishment Is Not Morally Required: Deterrence, Deontology, and the Death 

Penalty, STANFORD LAW REVIEW, Vol. 58, No. 3 (Dec., 2005), pp. 751-789. 
31 Shankar Kisanrao Khade v. State of Maharashtra, (2013) 5 SCC 546. 
32 H.A. Bedau, Deterrence and the Death Penalty: A Reconsideration, 61 Journal of Criminal Law, Criminology, and 

Police Science 539, 542 (1970). 
33  Death Penalties in India: Convictions and Acquittals, THE ECONOMIC TIMES, (Dec. 17, 2019), 

https://economictimes.indiatimes.com/news/politics-and-nation/death-penalties-in-india-convictions-and-acquittals/a-

short-history/slideshow/72834567.cms.  
34 Aneesh Mathur, No hanging tomorrow: Delhi court stays execution of Nirbhaya case convicts, INDIA TODAY, (Jan. 

31, 2020), https://www.indiatoday.in/india/story/nirbhaya-case-convicts-execution-date-patiala-court-verdict-1642038-
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35 Why is India passing more death sentences?, BBC, (Dec. 21, 2019), https://www.bbc.com/news/world-asia-india-

50811366. 
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Court noted sarcastically that the main witness's memory constantly improved. His testimony at the 

trial three years after the incident was observed to be far more detailed than his confessional statement 

recorded a few days after.38 

Furthermore, it cannot be avoided that in India the sentence is not solely defined by the law but instead 

by the skills of the legal representative. However, we mustn’t forget that the entire legal process is a 

costly affair and isn’t something that can be afforded by everyone this essentially puts people with a 

lesser monetary standing at a major disadvantage. Therefore, the law regarding the death penalty needs 

to be deliberated upon keeping in mind the social and economic standing of our country.  

While the judiciary is given certain guidelines according to which it must move forward with the 

sentencing, the executive is provided with no such standard with regards to commutation.39 In the 

same month, different benches of the Supreme Court have treated similar cases differently, with 

mitigating factors taken into account or disregarded arbitrarily.40  

Another observation suggests that hanging is the only mode of executing a death sentence for civilians 

in India. However, the law allows death by shooting in cases related to the armed forces if the court 

martial hearing the case deems it fit.41 

Retribution seems to be the main argument in favour of Capital Punishment. The term rests on the 

bedrock of proportionality. It means punishing someone proportionally for something they did. 

However, this principle of proportionality is put to question due to the fact that a large number of times 

the perpetrators are themselves victims of child abuse or societal deprivation (be it poverty, racism, 

poor healthcare etc.) or face differing circumstances which may have resulted in their acts. In such 

circumstances, it would be incorrect if the law was applied blindly. If their families or societies share 

responsibility - even in some small measure - for the tragic results, then the extreme punishment of 

death should be considered undeserved.42  

Deterrence is another argument commonly voiced in favour of capital punishment. However, if we are 

to say that the government owes a responsibility to the public for private murders due to lack of 

deterrence, it should also be responsible for private murders caused due to the lack of provisions such 

as social security, inadequate poverty relief, lack of education and so on. The quote, "We find that all 

of us, as a society, are to blame, but only the defendant is guilty”43, recognizes the conflict between 

collective responsibility for societal conditions and the imposition of individual criminal responsibility 

for crime44. By this, I do not imply that there aren’t people in the society whose actions aren’t 

sufficiently blameworthy but rather that it is these people that are the most likely to have had their 

volitional capacities impaired due to the society as a whole.  

In today’s world, rehabilitation must be given due importance in the criminal justice system. The belief 

that people are inherently bad and will remain bad is no longer popular. Even the popular theory of 

 
38  India:Time to end the lethal lottery of India’s Death Penalty System, AMNESTY INTERNATIONAL, 

https://www.amnesty.org/en/press-releases/2008/05/india-time-end-lethal-lottery-indiae28099s-death-penalty-system-

20080502/.  
39 Supra at 18 
40  India:Time to end the lethal lottery of India’s Death Penalty System, https://www.amnesty.org/en/press-

releases/2008/05/india-time-end-lethal-lottery-indiae28099s-death-penalty-system-20080502/    
41  Death penalty in India: What law says on who can witness an execution, INDIA TODAY, (Dec. 18. 2019), 

https://www.indiatoday.in/india/story/death-penalty-in-india-what-law-says-on-who-can-witness-an-execution-1629392-

2019-12-18. 
42 Jeffrey H. Reiman, Justice, Civilization, and the Death Penalty: Answering van den Haag, 14Phil.&Pub.Aff. 115, 131-

32 (1985)  
43 Michael Maslin, Cartoon, New Yorker, Feb. 24, 1997, available at http://www.cartoonbank.com (Cartoon). 
44 Carol S. Steiker,No, Capital Punishment Is Not Morally Required: Deterrence, Deontology, and the Death 

Penalty, Stanford Law Review, Vol. 58, No. 3 (Dec., 2005), pp. 751-789 

https://www.indiatoday.in/india/story/death-penalty-in-india-what-law-says-on-who-can-witness-an-execution-1629392-2019-12-18
https://www.indiatoday.in/india/story/death-penalty-in-india-what-law-says-on-who-can-witness-an-execution-1629392-2019-12-18
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deterrence used by people in support of death penalty isn’t applicable as a national study done by the 

United States found that there is no credible evidence that the death penalty has any deterrent effect 

on crime.45 

 

CONCLUSION & SUGGESTIONS 

Capital Punishment depends entirely on the degree of culpability of the criminal act and the 

circumstances surrounding the individual offender.46 

While considering the Constitutional validity of death penalty it must be noted that despite numerous 

deliberations on capital punishment being against the right to life granted by the Constitution, the same 

has not been repealed from the criminal laws. The Report of the Convention on Criminal Law47 held 

in 1982 suggested that provisions relating to death penalty must be retained with great emphasis on its 

application only in the ‘rarest of rare’ cases. Since the absence of such provisions would leave the 

courts in a helpless situation in the face of serious crimes against the society or individuals. This 

approach seems to be best suited for the progressing society of India where the enforcement machinery 

continues to remain inadequate given the rise of population as well as crimes.  

Capital Punishments now form a part of International Treatises as well. There are also various 

safeguards regarding it in International Law. The International instruments surrounding Human rights 

must be given due regards by the Court prior to sentencing individuals to death penalty and countries 

must undertake to instill within48 their domestic laws, greater reformative measures. The UN Human 

Rights Committee stated that mandatory death penalty wrongfully deprives an individual’s right to life 

without giving due consideration to the personal disabilities or circumstances of the convict.49 

The enforcement bodies must work in tandem with the Rule of Law and respect the life of each 

individual and India must take all measures to uphold the protection of Human rights as well as the 

guarantees made in the Constitution of our country. Subsequently, the citizens must be made aware of 

the ongoing criminal cases in which capital punishments are to be awarded in order to instill in their 

minds a fear of committing crime.  

Indian laws must be brought in consonance with the International law standards as laid down by the 

UN Economic and Social Council to make the system fair.50 This would indirectly help save innocent 

lives. 

Courts must pay due regard to the ‘rarest of rare’ precedent and seek to consolidate ample guidelines 

to guide other courts in granting capital punishment to offenders. It must also be ensured that each 

individual approaching the court gets legal representation in defending matters pertaining to or having 

consequences in terms of capital punishment. The Courts as well as the legislature must undertake to 

restrict the number of offences for which such a punishment may be awarded in order to narrow the 

scope of application of such a harsh punishment. Thus, the law needs to be reformed. 

 
45D. Nagin and J. Pepper, Deterrence and the Death Penalty, 2012. 
46 Prof. N.V. Paranjape, Criminology, Penology & Victimology, (Central Law Publications, 17th Ed., 2018), pg. 344- 357. 
47 Report of the Convention of International Congress of Criminal Law, 1982.  
48 Gayakwad Uday Nanasaheb, Constitutionality of Capital Punishment in India, NATIONAL DIGITAL LIBRARY, 

(2012),http://ndl.iitkgp.ac.in/document/MU5weTVONGdRYURuVDRCSmt0NGQvb0xyNlJNaWN2WXlBVWdsWW9z

VjcyRT0. 
49 International Covenant on Civil and Political Rights, 1979, Article 6. 
50 Safeguards Guaranteeing Protection of the Rights of those facing death penalty, adopted by the UN Economic and Social 

Council, 1984, Safeguard 5.  

http://ndl.iitkgp.ac.in/document/MU5weTVONGdRYURuVDRCSmt0NGQvb0xyNlJNaWN2WXlBVWdsWW9zVjcyRT0
http://ndl.iitkgp.ac.in/document/MU5weTVONGdRYURuVDRCSmt0NGQvb0xyNlJNaWN2WXlBVWdsWW9zVjcyRT0
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For those sentences where death penalty was earlier the norm, solitary confinement can be an option. 

This can be supplemented with rigorous imprisonment and no parole policy as is followed by some 

states in the United States51. While talking about life imprisonment it is implied that the entirety of the 

convict’s life with no possible reduction in the sentence unless proven innocent. Along with this we 

must take reformative actions seriously, and provide counselors, psychologists and psychoanalysts.  
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ANALYSIS OF MARITAL RAPE – A WEDLOCK RAVISHMENT 

- M. Shreeraam & M. Yogapriya* 

 

ABSTRACT 

It has already been the 21st century we are in, but even today the question of marital rape is a crime 

or not exists in the minds of people in India. The main reason for the prevalence of such dilemma is 

due to the absence of any provisions relating to the criminalization of husband raping his wife in 

Indian laws. Irrespective of marriage, a woman is still a woman having the right to consent or not 

for the participation in sexual intercourse. But practically, this fact is not usually considered in India 

because of various grounds. It functions as a loophole for criminals in the Indian legal system. In 

this paper, we have focussed on multiple concepts dealing with the role of marital rape in Indian 

society. The needs for criminalization, historical backgrounds, relation to international laws, effects 

and statistics, existing remedies and methods for changes, how it acts an error against Indian 

Constitution etc. 

 

INTRODUCTION 

India is a country known for its culture and traditions. In India, a woman occupies an important at the 

same time a vulnerable position. They are considered as the creator of life and worshipped as the 

Goddess. Irrespective of holding such an important place in society, they undergo unbearable suffering 

within the four walls of their matrimonial home. A married woman is forced to have sexual intercourse 

irrespective of her consent by her husband itself. Marital rape indicates the rape committed by a 

husband over his wife. In general terms, the explanation of rape refers to a man having sexual 

intercourse with a woman without her consent or against her will.1In both cases, the only varying fact 

is marriage. There are provisions in Indian laws for considering rape as an offence but in case of 

spousal rape, it bears no resemblance. The reason held is that the consent is assumed to prevail if they 

are married 2. It is the idea which makes marital rape under controversy. 

Nearly 150 countries (until 2019) across the world have recognised spousal rape as an offence.3 

However, India remains a country which does not consider marital rape as a crime both morally and 

legally. This rejects the fact that ‘spousal rape is also a rape’. There are various justifications made for 

not criminalizing marital rape in India. Due to the lack of laws, a wife has to silently undergo the 

harassment occurring to her by her husband repetitively. This has pernicious effects not only physically 

but also the psychological level of a woman. This absence of laws acts as an error in the developing 

country like India as it fails to protect a wife from a rape committed by her husband. Thus, the 

exemption of marital rape is not applicable in today’s world. 

 

MARITAL RAPE –A BRIEF ANALYSIS 

Whenever we come across the concept of rape, it indicates an unknown person or a stranger sexually 

harassing a woman with lack of consent. But in the case of spousal rapes, it is her husband(a person 

 
*Students, 2nd Year, The Tamilnadu Dr. Ambedkar Law University, Chennai, Tamil Nadu, India. 
1Section 375, Indian Penal Code ,1860 
2Section 375 exception 2, Indian Penal Code ,1860 
3 Marital rape laws by the countries available in https://en.wikipedia.org/wiki/Marital_rape_laws_by_country  last visited 

6/30/20 
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well known and trusted) rapes her .Especially spousal rape is frequently violent and has severe 

traumatic effects on the victim than other rape.4The word rape is derived from the Latin word  ‘rapio’ 

means ‘to seize’, literally means forcible seizure.5Rape or raptus is the punishment of women against 

her will or without her consent or with her consent obtained by force, fear, fraud or the carnal 

knowledge of women by force against her will.6Rape is considered as an offence which vandalizes the 

bodily safety, dignity, mental strength of a woman leading to the destruction of her respect in the 

society. 

Marital rape is not considered as an evil deed in India mainly because of the complicated nature of 

family relationships and marital cultures.  The challenging part of this is that the women are not able 

to understand the act done to them is an offence and even after understanding, they are not ready to 

accept that such an act is being committed by their husband itself. Though being accepted, they are not 

able to report it as they are entirely dependent on their husband. In India, it remains undisclosed under 

the cover of marriage known for its sanctity and purity. 

The approach of marital rape indicates that they consent to have sex already subsists. The husbands 

blindly assume that having sexual intercourse is a part of their nuptials (conjugal) rights. They not only 

undergo vaginal rape but also rape in anal, oral or other body parts.7It is not recognised as an offence 

in India because after marriage, the wife becomes entirely owned by husband and it is not possible to 

seize anything when you have rights over it. By marriage, the husband and wife are one in person 

where the legal rights are suspended and become consolidated into her husband 8. 

Although after marriage they become one, the one, in reality, is the husband.9 Wives were treated as 

the chattels of the husbands.10 Hence the common law treated rape not as a violation of women in 

marriage, but as a property crime of man against man.11The statistics say that 20% of Indian men admit 

to forcing their wives or partners to have sex.12 Marital rape can be classified into three types namely 

battering rape, force only rape and obsessive rape. 13The law protected a father’s interest in his 

daughters' virginity and a husband’s interest in his wife’s fidelity. 

 

HISTORICAL BACKGROUND OF NUPTIAL RAPE 

Throughout the history, it has been considered as the right of men to have sex with his wife whenever 

he wants irrespective of her consent, health, emotions etc.  in almost all the countries in the world. 

They are abused for physical pleasure by their husbands. They act as a toy to be played by men 

according to their likes and wishes. They undergo such cruel happening multiple times. Every night 

and night, the poor soul shrinks inside the four walls. The so-called wives are used to satisfy the lustful 

desires and motives of their husbands as a doll. 

 
4 To Have and to hold: The Marital rape Exemption and the fourteenth amendment ,99(6) Harvard law review, (1986) 

,1261 para 2 
5 Indian Penal code, 1860, P.S.A. Pillai, chapter 40, page 811, Section 375 to 377 para 1 
6 Ibid. 
7 Indian Penal Code ,1860, s 375 
8 To Have and to hold: The Marital rape Exemption and the fourteenth amendment ,99(6) Harvard law review, (1986) 

,1256 
9 ibid 
10 ibid 
11 Ibid para 3 
12 Marital rape and violence against women in India available at 

https://en.wikipedia.org/wiki/Violence_against_women_in_India 
13Pradeepkumarpandey  on marital rape : needs for legal recognition 

https://www.researchgate.net/publication/272290152_Marital_Rape_in_India_-_Needs_Legal_Recognitionlast visited at 

25 December 2019 

https://www.researchgate.net/publication/272290152_Marital_Rape_in_India_-_Needs_Legal_Recognition
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The pure flower of marriage has become deflowered. The husbands are authorized with a right to rape 

his wife as an exemption. This evil history flows back down to the period of 17thcentury  where, Chief 

Justice, Sir Mathew Hale held that "The husband cannot be guilty of a rape committed by himself upon 

his lawful wife, for by their mutual consent and contract the wife hath given up herself in this kind 

unto her husband, which she cannot retract".14 He introduced the concept of unexpressed consent 

within a marriage where the wife entirely the right over her body to her legally wedded husband which 

cannot be reversed till the end. Since the women are simply treated as an object for pleasure, she has 

no right to decline her husband’s needs. 

In the case of Kirchberg v. Feenstra, (1981) a United States Supreme Court case in which the Court 

gave sole control of the marital property to the husband, unconstitutional15. In certain countries, their 

culture depicts a woman to satisfy all the needs of her husband. She has been mainly used for 

reproduction and to please the sexual requirements of man. Virginity of a woman has been considered 

as an asset of her father or her husband but not hers. 

Article 27 of the fourth Geneva Convention held that ‘Women shall be especially protected against 

any attack on their honour, in particular against rape, enforced prostitution, or any form of indecent 

assault.’16Bertrand Russell  in his book Marriage and Morals (1929)  held that "Marriage is for 

woman the commonest mode of livelihood, and the total amount of undesired sex endured by women 

is probably greater in marriage than in prostitution."17 

 

THE CONCEPT OF SPOUSAL RAPE IN INDIA 

Despite having a lot of changes and innovations in the legislative and judicial part of Indian framework, 

one (marital rape) of the most brutal, heinous, inhuman activity still occurs in almost all matrimonial 

houses in India. It acts like a savage against women in the country Regardless of having a lot of 

protection laws for women, this evil act still happens in the country which is not even accepted as an 

unlawful act since it occurs within the private space of the couple. According to section 375 of Indian 

Penal Code,1860, “A man is said to commit "rape"18 if he-— 

a.   penetrates his penis, to any extent, into the vagina, mouth, urethra or anus of a woman or makes 

her to do so with him or any other person; or 

b.   inserts, to any extent, any object or a part of the body, not being the penis, into the vagina, the 

urethra or anus of a woman or makes her to do so with him or any other person; or 

c.   manipulates any part of the body of a woman so as to cause penetration into the vagina, urethra, 

anus or any of body of such woman or makes her to do so with him or any other person; or 

d.   applies his mouth to the vagina, anus, urethra of a woman or makes her to do so with him or 

any other person, under the circumstances falling under any of the following seven 

descriptions: —  

 
14  Sir Mathew Hale , History of the Pleas of the Crown   available at   https://en.wikipedia.org/wiki/Marital_rape  last 

visited 7/6/20 
15https://en.wikipedia.org/wiki/Marital_rape  last visited 7/6/20 
16Treaties , State parties and Commentaries , Convention (IV) relative to the Protection of Civilian Persons in Time of 

War. Geneva, 1949. Section 1: Provisions common to the territories of the parties to the conflict and to occupied 

territories available at https://ihl-

databases.icrc.org/ihl/b0d5f4c1f4b8102041256739003e6366/ffcb180d4e99cb26c12563cd0051bbd9  
17https://en.wikipedia.org/wiki/Marital_rape  last visited 7/6/20 
18 Indian Penal Code ,1860, s 375, as amended by the Criminal Law Amendment Act ,2013 

https://en.wikipedia.org/wiki/Kirchberg_v._Feenstra
https://en.wikipedia.org/wiki/Supreme_Court_of_the_United_States
https://en.wikipedia.org/wiki/Bertrand_Russell
https://en.wikipedia.org/wiki/Marriage_and_Morals
https://en.wikipedia.org/wiki/Prostitution
https://en.wikipedia.org/wiki/History_of_the_Pleas_of_the_Crown
https://en.wikipedia.org/wiki/Marital_rape
https://en.wikipedia.org/wiki/Marital_rape
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=AE2D398352C5B028C12563CD002D6B5C
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=AE2D398352C5B028C12563CD002D6B5C
https://en.wikipedia.org/wiki/Marital_rape
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First. —Against her will. 

Secondly. —Without her consent. 

Third/y.—With her consent, when her consent has been obtained by putting her or any person in whom 

she is interested, in fear of death or of hurt. 

Fourth/y.—With her consent, when the man knows that he is not her husband and that her consent is 

given because she believes that he is another man to whom she is or believes herself to be lawfully 

married. 

Fifth/y.—With her consent when, at the time of giving such consent, by reason of unsoundness of mind 

or intoxication or the administration by him personally or through another of any stupefying or 

unwholesome Substance, she is unable to understand the nature and consequences of that to which she 

gives consent. 

Sixthly. —With or without her consent, when she is under eighteen years of age. 

Seventhly. —When she is unable to communicate consent. 

Explanation I.—For the purposes of this section, "vagina" shall also include labia majora. 

Explanation 2. —Consent means an unequivocal voluntary agreement when the woman by words, 

gestures or any form of verbal or non-verbal communication, communicates willingness to participate 

in the specific sexual act: 

Provided that a woman who does not physically resist to the act of penetration shall not by the reason 

only of that fact, be regarded as consenting to the sexual activity. 

Exception I.—A medical procedure or intervention shall not constitute rape. 

Exception 2. —Sexual intercourse or sexual acts by a man with his own wife, the wife not being under 

fifteen years of age, is not rape.”19 

Exception 2 of this section mainly serves as a ‘spousal rape omitting clause’. The Indian legal system 

itself grants permission for a husband to rape his wife without considering it as a crime. The law 

permits the man to take complete advantage of his wife’s body irrespective of her consent. It permits 

him not only to rape his wife’s physic degrading her till the core but also her emotions, mentality, trust, 

self-dignity, respect, love etc. making the relationship under chaos, discomfort and disbelief. This 

exception clause acts as a guardian to the wrongdoer and not to the casualty. However, sexual 

intercourse with his wife, whose marriage with him is a void, as he is already married and has a living 

spouse and aware of the fact of the first marriage, amounts to rape.20 

After marriage though being impliedly accepted to have sexual intercourse with the husband, it doesn’t 

amount to being raped by him. As per this section, it is evident that the law voluntarily eliminated 

marital rape as an unlawful act as it aims at protecting and maintain the safeguards for marriage 

institution. It also aims at preserving the marriage institution by ruling out the possibility of false, 

fabricated and motivated complaints of rape by a wife over her husband and the pragmatic procedural 

difficulties that might arise in such legal proceedings.21But the question arises whether it only harms 

marriage, why not divorce, judicial separation, adultery etc. From this, it is clear that Section 375 of 

IPC needs to be ALTERED.  

 
19 Indian Penal Code ,1860, s 375 
20 Indian Penal code, P.S.A. PILLAI page 823para 2, lexis Nexis ,13th edition  
21 Indian Penal code, P.S.A. PILLAI page 822 para 3 



 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 101  

‘As Section 376 in The Indian Penal Code 

‘Whoever, except in the cases provided for by sub-section (2), commits rape shall be punished with 

imprisonment of either description for a term which shall not be less than seven years but which may 

be for life or for a term which may extend to ten years and shall also be liable to fine unless the women 

raped is his wife and is not under twelve years of age, in which cases, he shall be punished with 

imprisonment of either description for a term which may extend to two years or with fine or with 

both.’22 

This section clearly states that, If the maritally raped wife is under 12 years of age, the punishment is 

not less than 7 years and may extend to 10 years of life and fine.23if between 12 to 15 years of age,2 

years imprisonment and fine or both.24And above 15 years not punishable25. 

‘Intercourse by a man with his wife during separation. —  

Whoever has sexual intercourse with his wife, who is living separately from him under a decree of 

separation or any custom or usage without her consent shall be punished with imprisonment of either 

description for a term which may extend to two years and shall also be liable to fine.’26 

In section 375 it is been held that the consent for sex is implied, but here in 376B, it is not possible 

since the couple is already under judicial separation and the consent for sexual intercourse is denied. 

Similarly, under this exception 2, the age of 15 years is under controversy. In the case, Independent 

thought v. Union of India 27 The court held that exception 2 of section 375 of IPC creates an 

unnecessary and artificial distinction between a married girl child and an unmarried girl child and has 

no rational nexus with any unclear objective sought to be achieved. 28  The SC held that the sexual 

intercourse between a man and his wife who is between 15 and 18 years of age is rape.29 Hence the 

exception goes as, not under the age of 15 is rape but under 18 is rape.30 Though the Domestic Violence 

act 2005 has been passed, it doesn’t recognize spousal rape as an offence but as domestic violence.31 

42nd Law Commission Report,1971 

The punishment for statutory rape by the husband is the same when the wife is under 12 years of age 

but if between 12 to 15 years of age, it is mild. The commission recommended to take this offence out 

of the ambit of s 375 and make it as a separate section.32 

172nd Law Commission Report,2000 

In the views of Sakshi v. Union of India and others33, the sexual assault on part of the physic should 

be treated as rape and recommended the deletion of section 376A (as well as Exception to section 

375).34A wholly new section, called it the offence of `unlawful sexual contact'(376E) to be inserted35. 

 
22 Indian Penal code ,1860, s 376 
23 ibid 
24 ibid 
25Indian Penal Code ,1860, s 375 
26 Indian Penal code ,1860, s 376A substituted by Criminal Amendment Act ,2013 
27 AIR 2017 SC 4904 
28 Constitutional law of India, Dr J N Pandey, page 302, para 2 
29 ibid 
30 ibid 
31 The Protection of Women from domestic violence Act ,2005 Section 3 
32 http://lawcommissionofindia.nic.in/1-50/index1-50.html para16.115 
33 2004(5) SCC 518 
34  172 Law commission report available, march 2000, at http://www.bareactslive.com/LCR/LC172.HTM# 
35 ibid 

http://lawcommissionofindia.nic.in/1-50/index1-50.html
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MARITAL RAPE - AS AGAINST INDIAN CONSTITUTION 

The supreme law of India, the Constitution, works as the heart of the country. Every law passed in the 

country should be in accordance with the provisions of the constitution, otherwise it is considered as 

unlawful. However, the exemption of nuptial rape works against the Provisions of the Constitution. In 

the case of RIT Foundation v. Union of India36 the petitioners pleaded that the exemption of marital 

rape violates various Articles like 14,15,19,21, etc. 

Right to life and personal liberty 

The nuptial rape violates the basic rights of a human embedded in Article 21. It works against the 

rights of sexual privacy, self-discrimination, good health, etc. The right to life is well explained in 

Munn v. Illinois37, where life means something more than mere animal existence. 

Right to sexual privacy  

As per article 21 of the Indian Constitution, it is the right of the individual to have the right to sexual 

privacy. But this exclusion of spousal rape violates the sexual privacy of a woman (basically wife). In 

the case of State of Maharashtra v. Madhukar Narayanan38, the SC held that every woman is bestowed 

with the right to refuse for sexual intercourse with anyone or everyone.39 

Right to live with human dignity 

Every human needs a basic set of dignity to live with. The SC has considered ‘rape as a deathless 

shame and the gravest crime against human dignity’ 40. Losing her (wife) dignity to her husband after 

being raped by him, it will feel hard and suffocated to live with him again. By criminalizing spousal 

rape as an offence, it helps to protect the dignity of a woman.  

Right to good health 

Being raped by husband multiple times, a woman undergoes a lot of pain and bodily damages 

repeatedly. She suffers from many physical damages like STD’s, HIV, and many chronic syndromes. 

It makes her psychologically weakened resulting in unwanted stress and fear to violate the right to live 

with good health. 

Right to bodily self-determination 

The right to make choices is the most integral right of a human. The right to make decisions relating 

to one’s own body is one of the most important rights. Consent to sex occupies an inevitable part in 

this arena. Whereas, the marital rape exemption exists as an error to this freedom. Marriage doesn’t 

mean consent to sex.41 

Equality before the law and equal protection of the law 

Though section 375 grants protection for women in terms of rape, it differs in case of married women 

as mentioned earlier. Irrespective of a woman being married or not, they should have the same right to 

consent to sexual intercourse with any person. The priority given to a married woman is less compared 

 
36Writ petition (civil) 284 of 2015 available at http://lawyerscollective.org 
37 94 US 113 (1877) 
38 AIR 1991 SC 207  
39 Indian Penal Code, P.S.A. Pillai page 819 para 3 
40BodhisattwaGautam v. SubhraChakraborty AIR 1996 SC 922 
41 http://m.economictimes.com>articleshow 
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to unmarried women and children. This exemption, however, acts as a violation of Article14 of the 

Indian Constitution.  

 

INTERNATIONAL RELATIONS 

In this section, we would see an overview of how various countries consider the concept of marital 

rape, as we have seen the anti-rape movements started in the late 20th century and the need for 

consensual sex even between the married couple was established, in response to this 150 countries did 

criminalise the act of marital rape, still some countries have not criminalised it and some countries like 

India, have explicitly excluded marital rape as an offence. So, to get a clear view on how the countries 

have considered the concept of marital rape, all countries could be classified into 4 categories such as 

Criminalised, non-criminalised, explicitly criminalised and explicitly non-criminalised.42 

Criminalised – Countries like Cambodia, Germany, Finland criminalised marital rape, even though 

no separate laws are criminalising marital rape as the common penal code of rape itself applies to all 

as the laws do not make any distinction between rape by the husband or by any other person. 

Non criminalised – Some countries have not criminalised marital rape, even though there are no 

exclusive laws for not penalising such offence. As they behold the customs and tradition making it a 

customary belief that a woman after marriage is a property of man and marriage itself implies consent 

for sex. As in cases of some Muslim countries, the law states that the wife has to obey her husband, 

defer to her husband’s inclination of sexual desire  

Explicitly criminalised – Countries in this category have made separate provision for penalising 

marital rape and marking it as a separate offence than that of common rape. Countries like Argentina, 

Brazil, Australia etc. have separate laws making spousal rape a punishable offence, and also some 

countries have reversed the previous clause of “marital exemption” from the definition of rape and 

have explicitly included the act of spousal rape as a crime. 

Explicitly non-criminalised – There are some countries where such act of marital is been explicitly 

excluded and not considered a criminal offence. India is one among those countries where there is an 

explicit exception clause 2 of section 375 of IPC stating “Sexual intercourse or sexual acts by a man 

with his own wife, the wife not being under fifteen years of age, is not rape” this is the case of many 

other countries where they explicitly exclude marital rape and defend that when a girl is married to 

man, the marriage itself is consent for sexual intercourse with their husband. Another example is in 

the case of Ethiopia the code says that rape as a criminal offence only outside wedlock.  

Even though many countries have made marital rape a criminal offence still women are afraid to stand 

against their husband, this fear and dependency over their husband are omnipresent irrespective of the 

laws prevailing in their country. Most countries defend themselves by saying that it’s a custom of their 

land that once married the women is a property of men, and also, she must fulfil the need of her husband 

irrespective of her consent. 

 

ALTERNATIVE REMEDIES PRESENTLY AVAILABLE 

In this section, we will see what are the alternative solutions available if a woman is forced to have 

sexual intercourse and also an analysis of whether such remedies are adequate. The most used 

provision for such an act is Section 498A of the IPC, which deals with cruelty against wife by her 

husband or relatives of her husband. However, this provision falls short of the expectation and not 

sufficient to criminalise marital rape as the section deals with cruelty to wife and rape does not 

 
42https://en.wikipedia.org/wiki/Marital_rape_laws_by_country 

https://en.wikipedia.org/wiki/Marital_rape_laws_by_country
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completely fall under the definition of cruelty as mentioned in the section 498A of IPC. As it says “any 

wilful conduct which is of such a nature as is likely to drive the woman to commit suicide or to cause 

grave injury or danger to life, limb or health (whether mental or physical) of the woman; or”43 So with 

this explanation clause we can see that the act of forced sexual intercourse must result in the death or 

grave injury to herself, so if such consequences do not follow the event of forced sex then such act 

doesn’t amount to cruelty and the perpetrators cannot be penalised under this section. Also, this is 

subject to the mental condition of the woman, such as endurance and courage to withstand such an act, 

as some might lack these and might have lost their lives and some might be bold enough to face such 

an act of cruelty, but both of them have faced the same act of cruelty but the law supports the first 

victim, who died as a result of such cruelty. Also in the case of  BommaIlaiah v. State of Andhra 

Pradesh44, the husband used to have forced sexual intercourse with his wife and inserted a stick and 

his fingers in her vagina causing severe pains and bleeding which made the victim unconscious, but 

the husband was not penalised under this section as the act failed to meet all the said conditions. 

Concerning this case, there is a clear need for a separate law for penalising the act of marital rape.  

Secondly, as according to Justice Deepak Gupta, said that “Section 198(6) of the Code of Criminal 

Procedure,1973, will apply to cases of rape of “wives” below 18 years and cognizance can be taken 

only in accordance with the provisions of section 198(6) of the Code”45 So this might seem to a viable 

solution for penalising the perpetrators, but unfortunately it’s not. The section states that “No Court 

shall take cognizance of an offence under section 376 of the Indian Penal Code, where such offence 

consists of sexual intercourse a man with his own wife, the wife being under fifteen years of age if 

more than one year has elapsed from the date of the commission of the offence”. 46As according to 

this section if suppose the wife doesn’t report the crime of rape by her husband within a year, then the 

court shall not take cognizance of such offence. This is against the right of the victim, who might not 

be felt comfortable in reporting or might not have the knowledge that such an act was an offence 

committed by her husband to her. So, this provision also fails to provide an appropriate remedy. 

Thirdly, some provisions of the Indian Evidence Act, 1872 was considered to provide a remedy to a 

wife who has lost her life subject to cruelty from her husband or the relatives of her husband. But the 

provision of this act also falls short to penalise the act of marital rape by a husband. As section 113A 

of the Indian Evidence Act, 1872 explains about the abetment of suicide of a married woman by her 

husband or relatives of her husband, as this section seems to be an appropriate remedy but it also has 

its loopholes as this section can only be invoked if the women kill herself. Secondly, such suicide must 

have been committed within seven years of marriage. As the section cannot be invoked if a woman 

dies after completion of seven years of their matrimonial relationship. So, this gives the husband an 

advantage, as if suppose he forces his wife to have sexual intercourse with him against her consent and 

due to such non-consensual sex, she commits suicide but all this happens after seven years, then such 

suicide is not considered to be abetted by the husband. 

Fourthly, the POCSO Act, 2012. Section 5 (n) of the said Act states that “ whoever being a relative of 

the child through blood or adoption or marriage or guardianship or in foster care or having a domestic 

relationship with a parent of the child or who is living in the same or shared a household with the child, 

commits penetrative sexual assault on such child”,47 this provision, however, criminalises the act of 

marital rape for minor wife, as the husband of a minor wife can be punished under this provision as a 

crime of penetrative assault, even though not rape, and the punishment of such an act is as same as the 

 
43 Explanation clause (a) of Section 498A of IPC 
44 2003 CrLJ 2439 
45 Dr. J.N. Pandey, Constitution of India, Central Law Agency, 56th edition 
46 Section 198 (6), Code of Criminal Procedure. 
47 Protection of Children from Sexual Offences Act, 2012, Section 5 clause (n) 
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punishment for rape of woman, provided under section 376 of IPC. But there is no provision penalising 

the act of marital rape to women elder than 18 years, who doesn’t fall under the scope of this act. 

Finally, some provision did penalise the perpetrators for their acts against their wives but some still 

have managed to escape as they were safeguarded by the exception clause (2) of Section 375 of IPC. 

As the husband in the case of Emperor vs. ShahuMehrab48 was convicted under section 304A Indian 

Penal Code for causing the death of his child-wife by rash or negligent act of sexual intercourse with 

her. Then in the case of Queen-Empress vs. HareeMythee49, the court observed that in case of married 

women, the law of rape does not apply between husband and wife after the age of 15; even if the wife 

is over the age of 15, the husband has no right to disregard her physical safety, for instance, if the 

circumstances are such that intercourse is likely to cause death. Also, the husband was proven guilty 

under section 338 of the Indian Penal Code, for rupturing the vagina of his eleven-year-old wife, 

causing haemorrhage leading to her death.50 

As we have seen that even though in some cases the alternative remedy was useful in penalising the 

offenders of marital rape, but still there is a severe need of a separate legal provision criminalising the 

act of marital rape. 

WHY NOT MEN? 

Thus far we have discussed marital rape as a crime against women or a crime committed by men. Is 

rape only committed to women? Does the laws are one-sided and against the doctrine of equality before 

the law? These questions now arise a new confusion in ourselves. Actually, in reality, men are also 

affected and “Men are also raped, they have also been victims” since only a handful of men come out 

and express that they have been victimised by some female perpetrators, which also includes their 

wives. So, the term spousal rape would be more appropriate. The same definition of rape applies to 

men too, they are also forced to have sexual intercourse against their will, and to be even more specific 

they are being “forced to erection” and also “forced to penetrate”. All these are done under fear of 

blackmail, the threat of ending the relationship, warnings of spreading rumours and verbal abuse51. 

The Lancaster University in the UK has conducted an exclusive study on this issue. The study has 

revealed that the participants of the survey have been reported of victimisation by female perpetrators, 

in most of the cases their female partners or ex-partners. The study was only done with a limited 

number of people who were ready to come forward and acknowledge their victimisation. The study 

also revealed that majority of the perpetrators were very known to the victims as they were the 

acquaintance or a friend and just over half were in or had been in, a relationship with the perpetrator. 

Dr Siobhan Weare from Lancaster University Law School, who led the research project said that “The 

'hidden-hidden' nature of this crime and the 'complex' gender dynamics involved means that huge 

numbers of survey participants were highly unlikely – not because this isn't happening to men – but 

because many are made to feel too ashamed or feel too distressed to report it.” Also, the study revealed 

that men also undergo many psychological problems such as “depression, PTSD, suicidal ideation and 

attempts, feelings of guilt, shame, and self-blame; difficulties in forming relationships; and sexual 

issues/ dysfunction.” Majority of the participants did not report these incidents on the fear of not being 

believed, shame and also fear against gender expectations and masculinity.  

The report also gave some number regarding the strategy of force used upon the victims. As 22.2 % 

were forced to penetrate by Telling lies, threats to end a relationship, warnings of rumour-spreading 

 
48AIR 1917 Sind 42. 
49 (1891) ILR 18 Cal. 49 
50https://www.galgotiasuniversity.edu.in/pdfs/issue2.pdf  
51 https://medicalxpress.com/news/2017-07-hidden-men-sex-women-revealed.html 

https://www.galgotiasuniversity.edu.in/pdfs/issue2.pdf
https://medicalxpress.com/news/2017-07-hidden-men-sex-women-revealed.html
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and verbal abuse, 14.4 % were due to use of force, such as pinning down with bodyweight or having 

a weapon, and administration of drugs non-consensually accounted for 1.3%. (52)(53) 

So, we have to overcome the stereotypes and acknowledge men too have been raped and give a helping 

hand to the people who are suffering from such victimisation and who might be undergoing mental 

breakdown from such acts. And we need to reform our laws that are biased against men. 

 

SUGGESTIONS 

As we have come to the end, the crime of marital rape or spousal rape must be penalised. Such 

penalisation would not just get over with removal of the exception clause 2 in section 375 of IPC, as 

said in the J.S. Verma report. There must be an explanation clause which clearly states that Marriage 

cannot be used defence for raping a woman. And there must be not presumed consent for sexual 

intercourse due to their marital bond. Then the punishment must also be the same as said in section 

376 of IPC, as there must be no distinction made between rape committed by a husband or a stranger.54 

Also, there is a need that everyone comes out the stereotypes and consider that women are not property 

and once married to man, it doesn’t mean she is obliged to fulfil all his desires. 

 

CONCLUSION 

To conclude, we say that the act of marital rape is evil against society and also against the constitution, 

as we have seen the various instances where it violates the constitution. As the exception clause 2 in 

section 375 of IPC, as extensively used as a loophole by the offenders also the concept of culture and 

tradition has been used as a defence to make a woman as a property of man after her marriage and 

making her follow orders of her husband and also accept to sexual intercourse without her consent. 

Also, we have analysed the position of marital rape in the international arena. And also, how the 

eminent legal minds consider such an act and their views on criminalising the act and how the 

alternative remedies available are ineffective and instances where they fall short. Also, we have seen 

that this forced sexual intercourse is not only a threat to a woman but also man, as there have been 

male victims who are forced to penetrate by some female perpetrators. So, this act of forced sexual 

intercourse with the spouse is an imminent threat to the society and therefore as we have suggested 

there is a need for penalising such an act exclusively. 

 
52https://www.lancaster.ac.uk/news/study-calls-for-legal-reform-on-hidden-crime-few-male-victims-will-talk-about 
53 http://wp.lancs.ac.uk/forced-to-penetrate-cases/files/2019/07/BA-FTP-executive-summary-2019.pdf 
54  RaveenaRaoKallakuru&PradyumnaSoni, CRIMINALISATION OF MARITAL RAPE IN INDIA: 

UNDERSTANDING ITS CONSTITUTIONAL, CULTURAL AND LEGAL IMPACT, 2018 

https://www.lancaster.ac.uk/news/study-calls-for-legal-reform-on-hidden-crime-few-male-victims-will-talk-about
http://wp.lancs.ac.uk/forced-to-penetrate-cases/files/2019/07/BA-FTP-executive-summary-2019.pdf
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POLICE CUSTODIAL DEATH: UNFOLDING THE REALITY OF THE 
GROWING ABUSE TO HUMAN RIGHTS IN INDIA 

- Shireen Sultana* 

 

ABSTRACT 

The incidence of Police Brutality and Custodial Death, continues unabated. Our Constitution has 

enshrined fundamental rights to guarantee certain basic rights and liberties to our citizens and 

several institutes are making it a praiseworthy effort to assure the reach and exercise of such rights 

by the common man. In case of Judicial Custody, the accused is sent to jail where for the purpose of 

investigation the police require the permission of jail authority. So, the deaths that occur in the jail 

while in Judicial Custody are called custodial deaths. These deaths happen due to the third degree 

torture enforced by the police on the suspect or accused mostly for the purpose of investigation of a 

case which ends with severe brutality. The gross Human Rights violation is done in daylight in many 

police custodies since ages and now it seems like a public secret that lies in the society. It is one of 

the worst crimes in then civilized society, governed by the rule of law and possess a serious threat to 

an orderly civilized society. These deaths should be dealt with proper perspective from eyes of 

human rights so that we can see a definite change in the present public perception and establish 

proper administration in the manner. 

Keywords: Police Brutality, Human Rights, Custodial Violence, Constitution of India, Torture, 

Prison, Prisoners, Rights, Torture Bill. 

 

INTRODUCTION 

Human Rights can be defined as those rights which are inherent in our nature without which we cannot 

live as human beings. 

India being one of the largest democracies in the world always paid high respect to human rights. The 

concept of these rights are firstly included under the Constitution of India 1  and later on by the 

recognition of the Indian Government through acceptance of the International Covenant on Economic 

Social and Cultural Rights shows its commitment, both at the national and international level in respect 

of human rights.  

Custodial Torture is a worldwide phenomenon inflicted upon individuals regardless of sex, age or 

health. This is the worst form of human rights violation and an alarming problem in India. Brutal 

Atrocities perpetuated by the police, jail authorities, armed forces and other law enforcing agencies on 

the suspected or the accused persons and prisoners are menacingly on the increase day by day. 

Custodial Tortures are just not confined to violent people like terrorists, dacoits, hardened criminals 

but also on economically poor and socially deprived sections of our society. These people are generally 

members of the Scheduled Castes and Scheduled Tribes, Tribal Women, Migrant Workers, Street 

Hawkers, Beggars and others. 

 
* Student, BA LLB (H), Heritage Law College 
1 INDIA CONST. part III 
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According to the ‘India: Annual Report on Torture 2019’ about, 1,606 of the deaths happened in 

judicial custody and 125 in police custody. A total of 1,731 people died in custody in India during 

2019.2 

The term ‘TORTURE’ here usually denotes intense suffering, physical, mental and psychological, 

aimed at forcing someone to do or say something against his or her own will. It means breaking down 

a person physically as well as psychologically under severe pressure. The irony here is that such actions 

are never termed as ‘torture’ for obvious reasons but rather termed or categorized under ‘sustained 

interrogation’, ‘questioning’ or ‘examining’. Whatever maybe the name, Brutalisation is always the 

end result. 

The regularity of such cases of custodial violence and death have reached the courts and one reason  

that has been observed for increasing brutality on the suspected or the arrested persons is that the police 

or the concerned authorities believe that they have an implied right of imposing physical or mental 

pressure or rather torturing them under the hideous banner of interrogation. 

In Kamla Devi V. NCT of Delhi,3 the Delhi High Court has said “When a person dies in police custody 

and the dead body bears telltale marks of violence or the circumstances are such that indicate a foul 

play, the court acting under Article 226 of the Constitution will be justified in granting monetary relief 

to the relatives of the victim.  

 

CUSTODIAL TORTURE: AN EXCUSE FOR INCREASE IN CRIME 

What is more reprehensible and distressing is the move to legitimize and justify custodial torture than 

the mental and physical abuse induced on the accused or the suspected. It has become a systematic and 

a state-controlled phenomenon. There are many senior police officers, politicians and bureaucrats that 

justify the torture as a method to curb the increase in crime. The police officers in general have always 

been condemned to inflict upon the third degree torture on any individual but in reality there are various 

police officers who use the method of third degree torture on a daily basis and justify it as an implied 

authority they have over any human rights the accused or the suspect have.4 

There are grounds on which custodial torture is justified and some of them are follows: 

➢ The police force is facing the problem of inadequate strength compared to the increase in crime. 

Their task is overwhelming which goes far beyond the duties of enforcing the law and controlling 

crimes. They hardly find adequate time for proper investigation and detection of crime. So, the 

adoption of third degree method becomes inevitable.  

➢ Some police officers believe that the hardened criminals only understand the language of strict 

actions and violence. The method of third degree torture is the only way to get the truth out or 

any information which might be valuable for the case from them. 

➢ There is no harm in using violence against the terrorists, dacoits and hardened criminals as they 

use the same or more violence against the society. 

➢ Some police officers believe that human rights or any rights that these criminals possess for 

themselves should not be respected as they did not respect the rights of the other innocent people 

in the society against whom they committed crime. 

➢ The legal procedure is very complicated and sometimes it goes in the favour of the criminals due 

to lack of evidence or any such circumstance. Thus, the police being under heavy legal loads and 

 
2 The team hindu, Five custodial deaths in India daily, says report, TH, June 27, 2020 
3 Kamala Devi V. NCT of Delhi, (1997) 2000 Cri. L J 4867, 2004, (India) 
4 Sankar Sen, Torture in Custody, The Statesman, July 8, 2020 
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to establish every crime and evidence in the court beyond any doubt, it leads them to solving the 

case by any means.  

➢ There is no such modern facility for the scientific investigation and detection of the crime in most 

of the police stations. So, the police officers rely on third degree methods. 

➢ People want the police to prevent and control the crime but are unwilling to cooperate. They 

seldom give information and act as a witness against the hardened criminals under fear or any 

coercion. So, the police has to elicit information about the crime from the criminal concerned 

which is seldom voluntary.  

➢ Very often the public themselves want the police officers to give thrashing to the so called goons, 

pick-pocketing thieves and under such public pressure, the police officers use the method of 

severe violence on them.  

➢ There are some cases which turn out to catch the attention of nationwide people at once and in 

such cases there is pressure from the government, media and other superior authorities on the 

investigating police officers. Under such pressure the police officers tend to use the third degree 

methods to get the quick result at the risk of magisterial enquiry, transfer, dismissal from the 

service and even criminal prosecution.  

The display of this inconsistent attitude towards custodial torture leads to dangerous consequences and 

tendency of its institutionalization. Not only it is being justified as lesser or necessary evil for the so-

called larger social good but it seems to assume that any means of torture can easily overpower or 

conquer upon the basic human rights of an individual just because that very individual is a hardened 

criminal, a suspect or an accused. This dangerous tendency is to be averted and custodial torture should 

be eliminated completely. It cannot justify brutality which also victimizes and terrorizes millions of 

innocents.  

 

ADMINISTRATIVE AND JUDICIAL ACTION IN POLICE CUSTODIAL DEATH 

Since all are equal in the eye of law, everyone is liable to punishment without distinction of rank, caste 

and creed.5 Similarly policemen are also liable for any offence, committed during the course of their 

duty. Therefore, administrative and judicial actions are taken against police in cases of custodial death 

and if found guilty, they are punished like other ordinary people. 

There are series of cases that took place in India showing how inhuman, police officers can be and 

what boundaries of brutality they crossed.  

Suggalal Vaish, a 52 year old man, was tortured by Bargawan Police on September 26, 2017 at 

Singrauli’s Nehru Hospital and it was established that a foreign body was inserted in his anal canal 

causing internal injuries to his intestines.6  

Naeem Ahmad was subjected to third degree torture by  UP Police for refusing to bring water to 

them.7 

A 12-year-old boy was tortured and beaten up on the charge of theft. The accused cops put petrol on 

the private parts of the boy and confined him in a room for an hour. This incident happened in Bathinda, 

Punjab. 

 
5 INDIA CONST. art 14 
6 Anuraag Singh, Madhya Pradesh: Man tortured in custody battling for life in hospital, TNIE, Sep 29, 2017 
7 Balijeet Kaur, India’s Silent Acceptance Of Torture Has Made It a ‘Public Secret’, EPW, Vol 53, Issue No.36,  Sep 8, 

2018 
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Section 176 (1), Criminal Procedure Code 1973,8 specifically creates the liability of the magistrate to 

look into the cases of police custodial death in order to find the cause of the death and punish the guilty. 

Recently in the case of P Jeyaraj and his son Benicks were from the Tuticorin District and both the 

father and son were arrested for violating the lockdown norms and that lead the police officers to 

mercilessly beat them up and sodomise them in the custody. They both died in a hospital at Kovilpatti 

on June 23, 2020. The CB-CID has arrested five police officers and charged them for Murder. This 

case had triggered the national outrage and brought the Tamil Nadu Police under massive scrutiny.9  

Similarly, In the case of Dalip Singh V. State of Haryana,10 the Supreme Court held two constables 

along with the sub-inspector of Kurukshethra district, Haryana guilty of causing death of the accused 

by beating and convicted them under Section 304 (II) of the Indian Penal Code, 1860.11 

In the case of D.K. Basu V. State of West Bengal,12 an Executive Chairman of the Legal Aid Services, 

West Bengal, a non-political organization on August 26,1986 addressed a letter to the Supreme Court 

of India calling his attention to certain news published in the Telegraph Newspaper about deaths in 

police custody. He requested that the letter should be treated as a Writ Petition within the Public 

Interest Litigation. The court observed and stated that any form of torture or cruel, inhuman or 

degrading treatments fall within the ambit of Article 21 of the Constitution of India, whether it occurs 

during investigation, interrogation or otherwise. The rights guaranteed by Article 21 cannot be denied 

to under trials, convicts, detenus and other prisoners in custody.  

In the case of Nilabati Behra V. State of Orissa,13 one of the letter of Nilabati Behra was treated by 

the court as writ petition under Article 32 of the Constitution of India, wherein she had  claimed 

compensation for death of her son Suman Behra in police custody in the district of Sundergarh, Orissa. 

The court while awarding Rs.1,50,000 as compensation to the deceased’s mother also made it clear 

that there can be no question of availability of defence of sovereign immunity in case of constitutional 

remedy. It further said that the court has very wide powers under Article 32 of the Constitution which 

enables it to  award compensation in such cases where this is the only mode of redress available for 

contravention of fundamental rights.  

In the case of Rahul Shah V. State of Punjab,14 the court said that in exercise of its jurisdiction under 

Article 32, it can pass an order for payment of money in the nature of compensation consequential 

upon deprivation of fundamental right to life and liberty of the petitioner. 

In the case of SAHELI V. Commissioner of Police,15 the Supreme Court made it clear that the state is 

liable for the tortious act committed by its agency. It was Writ Petition filed under Article 32 of the 

Constitution by the Women Civil Rights Organisation known as (SAHELI) on behalf of the deceased’s 

mother for recovery of compensation for the death of her child  caused in custody of Anand Prabhat 

Police Station in Delhi. The court held the state liable for the tortious act conducted by the state agency 

and also awarded Rs.75,000 to the mother. 

Therefore, we see that Judicial Actions are taken on the police officers who commit such brutal acts 

and compensation is an adequate relief in cases of Police Custodial Death. 

It can be claimed by filing a Writ Petition under Article 32 or 226 of the Constitution, besides the civil 

 
8 CODE OF CRIMINAL PROCEDURE, § 176(1) (1973)  
9 Dravida Thambi, Jairaj-Benix custodial deaths: Murder case filed against cops; sub-inspector arrested, The Free Press, 

July 2, 2020  
10 Dalip Singh V. State of Haryana, A.I.R. 1993 S.C. 2302 
11 Indian Penal Code, 1860, § 304(II) (1860) 
12 D.K.Basu V. State of West Bengal (1997) 1 SCC 416 
13 Nilabati Behra V. State of Orissa (1993) 2 SCC 373 
14 Rahul Shah V. State of Punjab, A.I.R. 1983 S.C. 1086 
15 SAHELI V. Commissioner of Police, (1990) 1 S.C.C. 422 
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remedy under the law of torts. The state is not allowed to escape from its duty of paying the 

compensation in such cases on the plea of Sovereign Immunity. 

 

RIGHTS OF THE ACCUSED AND SUSPECTED PERSONS UNDER THE INDIAN LAW 

The Indian Law provides certain rights to the prisoners, suspects, accused persons while in the custody. 

These rights are so fundamental that no one can lawfully violate them. Certain fundamental rights 

enumerated in Part III of the Constitution are also available to them. These rights are mainly contained 

in articles 19, 20, 21, 22, 23, 32 and 226 of the Constitution. Besides these Constitutional rights they 

enjoy certain other legal rights under the Indian Penal Code, Criminal Procedure of Code and Indian 

Evidence Act, 1861. Various Police and prison acts and manuals also carry rules and regulations 

against custodial torture.  

The rights given are explained below: 

1. Right to Life  

One of the most basic and fundamental right of the prisoners, suspects accused persons is the right to 

life. It is the basic of all human rights, to live. If there will be no right to life, there will be no point in 

having other rights. Right to Life is conferred by Article 21 of the Constitution of India.16  

The term Article 21 also received wider interpretation. In Kharak Singh,17 the Supreme Court held 

that the term ‘life’ in Article 21 meant not merely the continuance of one’s animal existence but a right 

to the possession of each organ of the body. It includes the inhibition against the deprivation of any of 

the limbs and faculties of life. The provision further prohibits the mutilation of the body by the 

amputation of an arm or leg or pulling out of an eye or destruction of any other organ of the body. 

The Supreme Court in Francis Coralie,18 went further to say that ‘life’ under Article 21 cannot be 

restricted to mere animal existence. It means something more than just physical survival. The right to 

life in the opinion of the court means the right to live with human dignity. It also includes the basic 

necessities of the life such as adequate nutrition, clothing, shelter and facilities for reading, writing and 

expressing oneself, etc.  

The Indian Penal Code lays down that the third degree treatment or torture which causes hurt to any 

person while in custody is an offence punishable with 10  years of imprisonment. Death due to torture 

in police custody is murder under Indian Penal Code for which the maximum punishment is death 

penalty. Section 29 of the Police Act, 186119 also lays down that torture in custody is a punishable 

offence.  

2. Right against self-incrimination 

One of the motives of torture is to extract confession from the suspect for the crime the person is 

alleged to have committed. The person is put under several pressure so that person breaks down and 

confesses anything related to the case. However the person has the right to refuse to answer all self-

incriminatory questions. The presumption of innocence until proved guilty according to the law is the 

right of the suspect or accused person. The Indian Constitution also confers this right to the suspect or 

the accused person under Article 20(3).20 

No person accused of any offence shall be compelled to be a witness against the person itself.  

 
16 INDIA CONST. art 21 
17 Kharak Singh v. State of U.P., A.I.R 1978 S.C. 1259 
18 Francis Coralie Mullin. v. The Administrator, Union Territory of Delhi, A.I.R. 1981 S.C. 746 
19 The Police Act,1861, Sec. 29, Acts Of Parliament,1861,(India) 
20 INDIA CONST. art. 20(3) 
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The court speaking through Krishna Iyer J. laid down a few propositions intended to act as concrete 

guidelines to provide protection to an accused person in police custody. It upheld the right against self-

incrimination and the right to silence of the accused. It also observed that if there is any mode of 

pressure whether it be mental or  physical, direct or indirect but sufficiently substantial, applied by 

the police in obtaining information from the accused, it becomes compelled testimony violative of the 

right against self-incrimination.  

3. Right to be informed of ground for arrest 

Under the Indian Constitution, the arrested person whether be with or without warrant, has the right to 

be informed of the ground of his arrest and the arresting authority is bound to communicate at its 

earliest, the grounds of such arrest being caused to the concerned person. This right is laid down under 

Article 22(1)21 of the Constitution which says, “No person is arrested shall be detained in custody 

without being informed, as soon as may be, of grounds of such arrest”. 

The Supreme Court in many cases has also observed that it is not necessary for the arresting authority 

to furnish the accused with all the details of the offence but sufficient particulars must be furnished for 

the arrested person to understand the grounds of arrest or the actions being taken against the person. 

 This right also gives the arrested person an opportunity to apply for bail or file a writ petition for the 

release or to prepare for defence in time. 

4. Right to consult a Legal Practitioner  

Article 22(1) of the Constitution of India also confers on the arrested person the right to consult a legal 

practitioner of his or her own choice and to defended by the person.  

This right begins as soon as the person is taken into custody in relation to criminal or quasi-criminal 

proceedings. 

 But, in the Indian Constitution, there is no specific provision which provides the right to free legal 

aid service to the accused person. In Janardhan Reddy,22 the Supreme Court observed that the Article 

22(1) of the Constitution does not provide the accused person the right to service of a legal practitioner 

at the state cost. There is a directive principle of state policy contained in Article 39-A23 which 

requires the state to provide free legal aid by suitable legislation or schemes so that the opportunities 

for securing justice will not be denied to a citizen on account of one’s economic disabilities.  

Inspite of all Constitutional provisions it is seen that the police officers usually does not let the accused 

to refer a lawyer unless the court intervenes on the person’s behalf.  

5. Right to be produced before magistrate within 24 hours of arrest 

This is also a very valuable right of the arrested person constitutionally guaranteed under Article 22(2) 

of the Constitution of India. 

Section 5724 along with the Section 16725 of the Criminal Procedure of Code 1973 also require the 

police to produce the suspect or accused person before the nearest magistrate within 24 hours. The 

magistrate can either order release on bail or remand to the police custody to facilitate the further 

investigation of the case. The maximum period for the police remand length is 15 days. 

 
21 INDIA CONST. art. 22(1) 
22 Janardhan Reddy v. State of Hyderabad, A.I R. 1951 S.C. 227 
23 INDIA CONST. art 39A 
24 CODE OF CRIMINAL PROCEDURE, § 57 (1973) 
25 CODE OF CRIMINAL PROCEDURE, § 167 (1973) 
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Detention beyond 24 hours without being produced in front of the magistrate is illegal. If the arrested 

person has spent more than 24 hours in the custody without being presented in front of the magistrate, 

the person is entitled to be released forthwith. 

The purpose of this provision is to get the legality of the arrest and the detention judicially examined 

without unnecessary delay and to put a limit on the police power to arrest.  

It is the discretion of the magistrate, exercising the accused person’s judicial mind to either release the 

accused person on bail or remand him to police custody.  

6. Bar against handcuffing  

The suspected or the accused are handcuffed and are made to parade to on the road by the police while 

taking them to court or jail. This can inflict upon grievous harassment and embarrassment for the 

person. A person is considered to be innocent until proved guilty. But, through such actions a person 

feels humiliated and more punished even before the court decided the accused guilty. 

The Supreme Court examined the validity of handcuffing in the light of the personal liberty In Prem 

Shankar Shukla Case,26 where it was observed that Handcuffing is prima facie inhuman and therefore 

unreasonable and is harsh to do. 

It has been observed that the nature of the accusation of the accused is not the criteria for handcuffing. 

The basis of handcuffing should be clear and present for the danger of escape and breaking out of 

police control. 

The court also dealt with the question as to who would decide whether an accused should be 

handcuffed or not. It was then held that, undoubtedly the matter lies within the jurisdiction of escorting 

authority. The authority should inform the court the reason for handcuffing and for the continuance of 

handcuffing it should get an approval from the court and if the court does not grant an approval, the 

handcuffs should be removed at once. 

 

VULNERABLE SECTIONS: WOMEN PRISONERS ARE THE WORST VICTIMS 

When the inmate of the custody happen to be the women, the vulnerable section of the society, they 

face additional and unspeakable mode of torture like pressing cigarettes on their delicate parts, 

inserting iron rods or stick  along with chili powder in their private body parts, torturing their children 

in the presence of their mother’s, etc. They are subjected to molestation and rape not only by the 

custodial staff but also by the male inmates of the jails. The police men did not even spare the minor 

girls from torture as it is evident by the Mathura Rape Case.27 On March 26, 1972, a young tribal girl, 

was raped by two policemen on the compound of Desaiganj Police Station in Gadchiroli district in 

Maharashtra. 

 Though such cases do take place on  a daily basis but women prisoner’s are given many rights and 

they cannot be debarred from their basic freedom and rights guaranteed by The Constitution of India.  

The problems that are endowed on Women Prisoners are-  

Shortage of Women Prisons 

In India, there is shortage of women prisons which clearly means that there are more number of women 

prisoners than the jails to keep them. Overcrowding itself is a big problem. The data of Tihar Jail as 

on April 30,2012 tells that the capacity of the women jail is of 400 but the total number of women 

 
26 Prem Shanker Shukla v. Delhi Administration, A.I.R. 1980 S.C. 1535 
27 Kamini Jaiswal, Mathura Rape Case, The Sunday Indian, Oct 12, 2008 



 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 114  

prisoners who are staying inside is 516.28 In a National Seminar on Prison Reforms on April 15, 2011 

in New Delhi, the Director General said that overcrowding is one of the main reasons prevailing for 

the unhygienic conditions inside the jail. The strength of the under trial women is also problem that 

they are facing and they also face custodial torture. According to the National Crime Records Bureau’s 

(NCRB) prison statistics, 34 deaths of female inmates were reported in a single year, out of which 5 

were suicidal in nature.29 These numbers are self-explanatory about the condition of women prisoners 

in the jail.  

Lack of Necessities 

Women prisoners do not have proper accommodation or recreation. Basic facilities are lacking for 

women and their children. Women prisoners are also scared of the prison staffs. The most basic thing 

should be teaching the prison staffs about the human rights that these female jail inmates have. Most 

of the women prisoners have children growing up with them. These children have to go through such 

a childhood where they can be easily traumatized. Children who stay with their mothers are denied 

basic pre-education school system.  

Moreover, the medical facility in the prison is not satisfactory, but poor. The inadequacy of the medical 

facilities inside the prison often result in the death of prisoners.  

Torture in custody 

Sexual assault to the women in prisoners is also a major problem which the female inmates face. There 

are horror stories about the torture in the custody. Asian Centre for Human Rights (ACHR) stated that 

custodial rape remains one of the worst forms of torture perpetrated on women by law enforcement 

personnel and a number of custodial rapes of women take place at regular intervals.30 

 Many women who have served their tenure at jail have told after coming outside that they were ill- 

treated inside in every way. They said that they were told to strip naked in front of the wardens and 

were abused both physically and verbally. 

 A Tihar Jail women prisoner who was facing trial in cases of cheating and forgery, accused the jail 

warden of torturing her by beating her up for an hour in front of the deputy superintendent and the 

other jail staffs who remained silent.  

A case from Tamil Nadu of Ms.Saradha who was bought to Special Prison in Women was undressed 

totally and dragged nude till they reached the entrance of her cell.31 

Inaccessibility of Legal Services 

Women prisoners do not get satisfactory legal aid services.32 Final Annual Report 2008-2009 of 

National Human Rights Commission provides that in most of the jails in India, there is need to 

strengthen the legal aid system so that the qualified lawyers are provided to all those who cannot afford 

their services. 

Unawareness about the law and procedure amongst the women prisoners is also a major problem. 

According to “Progress of the World’s Women” a report by the Assistant Secretary General of United 

Nation Women, uneducated women have lack of awareness about the judicial system and their rights. 

 
28 Dhrubo Jyoti & Roshni Nair, Tales from Former Inmates: What life is like in a Women’s Jail in India,HT,Jul 26,2017 
29 IANS, Death in prison increased by 5.49% in 2017 against 2015, THE HANS INDL, Oct 23, 2019 
30  India: Woman brutally tortured and raped by police while in custody in West Bengal, HRDI, Jul. 10, 

https://www.hrdi.in/india-woman-brutally-tortured-and-raped-by-police-while-in-custody-in-west-bengal/ 
31 R Kumudha, Custody of Women Prisoners in India, 5, IJAR. 136, 136-38 (2015) 
32  Rohit Soni, Analysis of Position of Legal Aid to Prisoners In India, Latest Laws, Jul 10,  

https://www.latestlaws.com/articles/analysis-of-position-of-legal-aid-to-prisoners-in-india-by-rohit-soni/ 

https://www.hrdi.in/india-woman-brutally-tortured-and-raped-by-police-while-in-custody-in-west-bengal/
https://www.latestlaws.com/articles/analysis-of-position-of-legal-aid-to-prisoners-in-india-by-rohit-soni/
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Women, due to their ignorance, are not even getting the benefit of provision to Section 437 of Code 

of Criminal Procedure,33 according to which they may be released on bail even in non-bailable cases. 

Bail, in non-bailable offences, is not a matter of right of the accused person. Section 437 of the Code 

of Criminal Procedure envisages the provision as regards bail in case of non-bailable offences, which 

may or may not be granted depending on the discretion of the court. But this provision exempts women, 

and empowers court to grant bail to a woman irrespective of the gravity of the crime.  

 

THE PREVENTION OF TORTURE BILL, 2017 

India had earlier introduced the Prevention of Torture Bill,2010 in the Lok Sabha on April 26,2010.34 

While Lok Sabha passed the bill, Rajya Sabha referred it to a Select Committee. The said committee 

had proposed to amend the bill to make it more torture convention. The bill then lapsed and then there 

was no urgency seen to revise the bill. 

According to the 273rd report, the law commission had provided a draft for the Prevention of Torture 

Bill,2017.35 The key features are as follows: 

➢ The bill makes provisions for punishment which can include life term as well to officials for any 

kind of torture or inhuman treatment. 

➢ The bill makes provisions for the compensation to victims. The court is to decide the 

compensation amount after taking every fact of the case. 

➢ The court will bear in mind the socio-economic background of the victim and ensure that the 

compensation helps the victim to bear the expense on medical and various other treatments.    

Highlights of the Bill 

➢ The Prevention of Torture Bill, 2017 seeks to provide for punishment for torture committed by 

government officials.  

➢ The Bill defines torture as “grievous hurt”, or danger to life, limb and health. 

➢ The Bill dilutes existing laws by imposing a time limit of six months and requiring prior 

government sanction for trying those accused of torture. Existing laws do not have such 

requirements. 

➢ For compensation of victims, court should decide upon the compensation after seeing individual 

cases, such as the nature, extent, purpose, manner of injury and the mental agony caused to the 

victim. 

➢ The states should own the responsibility for the injuries caused by its agents on citizens, and that 

the principle of sovereign immunity cannot override the rights assured by the Constitution of 

India. 

➢ Effective mechanism to protect the victims of torture, the complainants and the witnesses against 

possible threats, violence or ill-treatment.   

➢ Stringent punishment to curb the menace of custodial torture, including lifetime imprisonment 

and fine. 

➢ The provision of a medical examination should be further specified as this forms the most crucial 

evidence in custodial violence cases. 

 

 
33 CODE OF CRIMINAL PROCEDURE, § 437 (1973) 
34 Ardiana P.Bartow, Law Commission Report On Prevention Of Torture Bill 2017, Law and Legal Policies, Jul 10, 

https://l89mohan.wordpress.com/2017/11/18/law-commission-report-on-prevention-of-torture-bill-2017/ 
35  Sabrang Team, Prevention of Torture Bill- the forgotten law, SABRANG, Jul 10 

https://www.sabrangindia.in/article/prevention-torture-bill-forgotten-law 

https://l89mohan.wordpress.com/2017/11/18/law-commission-report-on-prevention-of-torture-bill-2017/
https://www.sabrangindia.in/article/prevention-torture-bill-forgotten-law
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CONCLUSION 

Our country has witnessed a strange discourse on torture. It seems that there is a silent acceptance of 

torture in the society. No doubt that stern actions are always taken against the police officers 

committing such crimes but police custodial death has also shown an upward rise in numbers in past 

few years. This clearly proves that the judicial actions or the stringent laws have not made a major 

effect on the police administration. The reason behind this can also be the unlimited powers that the 

police enjoy and consider implied authority over every human being. Bring custodians of law, they are 

themselves in possession of police records. Hence, it is very difficult to establish their guilt in the cases 

of police custodial death. It also seen that they make an escape through many loopholes that exist. 

 The established, Human Right Commission, is quite encouraging and may yield fruitful results 

regarding human rights in the country. It has been empowered with the right to make and register 

complaints and make recommendations to the government against the guilty person. But it is still 

doubtful if the commission can stop the police from misusing their powers. There should be specific 

amendments made and more strict laws to curtail custodial deaths. The custodians who are entrusted 

to protect human lives cannot turn into murderers instead.  

 

SUGGESTIONS 

➢ The power of the police regarding arrest without warrant in the case cognizable offence merely 

on the ground of suspicion should be restricted. For this purpose, Section 41 of Cr PC should be 

amended accordingly. 

➢ At the time of arrest, the accused should be necessarily be examined medically at the instance of 

the police. Failure of the accused to make the request for such medical examination should not 

exonerate the police from any liability. 

➢ That due to the advancement in technology and communication all over the country, the period 

of 24 hours under Section 57 of the Code, should be substantially reduced. For this purpose, the 

aforesaid section should be amended accordingly. 

➢ That the provision for the compensation given to the deceased’s family as a relief should be made 

better and the process of them getting entitled to the compensation should be made faster. 

➢ In order to establish liability of the police in cases of custodial death, the presumption of guilt 

should be raised against them. If any death takes place in the custody, the burden of proof should 

lie on them to disprove that it did not happen in the custody. 

➢ There should be more training and education in respect of human rights. 

➢ There should be more of an inclusion of scientific aid in investigation.  

➢ In the case of pregnant women prisoners, they should be granted bail and in case the children are 

dependent on the women prisoners, their mercy application should be considered sympathetically 

and released accordingly.  

➢ Fast track courts should be established to reduce the burden of under trial prisoners over jails. 

 

If these suggestions are included within the aforesaid enactments, it would not only provide an 

effective control on the growing problem of custodial death but also develop the confidence of people 

in the democratic system of the country and more belief and trust on the Police Administration.  
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ACCOUNTABILITY OF THE RIGHTS OF DISABLED PERSONS IN 
CRPC 

- Manvi Jain* 

 

ABSTRACT 

The purpose of the Criminal Justice System is to deliver justice for all, by convicting and punishing 

the guilty and helping them to stop offending, while protecting the innocent.1 The Code of Criminal 

Procedure is procedural in nature. It enumerates the lawful procedures that need to be followed in 

the Criminal Justice System (CJS). The CJS consists of Police, Judiciary, Public prosecutors and 

Correctional Institutions. They play a major role in protecting and safeguarding the human rights of 

the citizens of a country. The Code provides the machinery for the punishment of offenders under 

substantive criminal law.2 It has recognized and protected the rights of the persons with disabilities 

to some extent. This paper aims to analyze provisions in the Code that accounts for the rights of 

persons with disabilities. It is the police station or the lower courts which forms a link between a 

layman and the adjudicatory bodies. Both of these agencies are governed by the Code of Criminal 

Procedure, it is of the greatest importance that the provisions in the Code itself should be made in 

such a way that it facilitates strong representation of the disabled persons. 

The paper is divided into three parts. The first part talks about the why it is important to have 

provisions for the disabled in the Code. The second part aims to highlight the extent to which the 

existing provisions account for the rights of the disabled persons. Additionally, this part also talks 

about the underlying problems faced by the disabled persons. The last part of the paper aims to 

bring in light certain recommendations in order to deal with the problems highlighted in the 

previous parts. 

 

IMPORTANCE OF PROVISIONS FOR THE DISABLED IN THE CODE 

This part of the paper aims towards bringing to light the importance of provisions for the disabled in 

Code. India ratified the United Nations Conventions on the Rights of persons with Disabilities 

(UNCRPD) in 2007.3 Being a signatory to the Convention, it is an obligation for India to comply with 

the provisions in the said Convention. The same is sought to be accomplished through the Rights of 

Persons with Disabilities, 2016 (‘RPD’).  

UNRCPD aims to achieve inclusivity of disabled people with equal access to the legal system and 

adequate representation. The same is mentioned in Article 3 of the convention.4 It is the duty of the 

State to adopt all appropriate legislative, administrative and other measures for the implementation of 

 
* Student, BBA LLB (H), OP Jindal Global University 
1 Working together to cut crime and deliver justice, (November, 2007), 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/243156/7247.pdf 
2 Mayank Shekhar, Introduction to the Code of Criminal Procedure and Important Definitions, Legal Bites: Law and 

Beyond, (October, 2016), https://www.legalbites.in/law-notes-criminal-procedure-introduction-code-criminal-procedure/ 
3 Sanjay Kumar, Rights of persons with Disabilities (RPWD) bill provides for penalties for offences committed against 

persons with disabilities. Press Information Bureau (December 3, 2016), 

https://pib.gov.in/newsite/PrintRelease.aspx?relid=154862 
4  Convention on the Rights of Persons with Disabilities, Department of Economic and Social Affairs. (Article 3) 

https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities.html 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/243156/7247.pdf
https://www.legalbites.in/law-notes-criminal-procedure-introduction-code-criminal-procedure/
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the rights recognized in the present Convention.5 It is the duty of the state to protect disabled persons 

from any kind of exploitation. In the case of Javed Abidi v. Union of India,6 the Supreme Court of 

India recognized the obligation of the State to adhere to principles of non-discrimination and equality 

for the protection of disabled persons based on international obligations. The Court also held that it is 

the responsibility of the State to protect this vulnerable section of society from exploitation and provide 

them with education, medical care, etc. In order to comply with such responsibilities, the Judiciary is 

bound to interfere in cases which involve the disabled in order to protect them from any discomfort or 

injustice. However, rather than solely depending on writ jurisdiction for all cases and overtaxing the 

High Courts with the same, the law must guarantee prevention or a least lessen the vulnerability of the 

disabled.  

 

EXISTING PROVISIONS IN THE CODE 

Article 13 of the UNCRPD provides the State parties to adopt certain measures in order to ensure 

access to justice for persons with disability. In light of this, the following part discusses the existing 

sections in the Code which accommodate the needs of persons with disabilities.  

A. Complainant as a Person with Disabilities 

The Code protects the interest of mentally or physically disabled persons as a complainant. Section 

154 of the Code is about filing of a complaint. The same section provides that if any disabled person, 

against whom offences like sexual harassment, rape, etc. takes place then the police officer is required 

to go at the residence of such complainant. A disabled person shall not be summoned to come at the 

police station. However, even though this part of the section is drafted keeping in mind the interests of 

disabled person, it fails to completely do so. This is because it only covers offences like outraging the 

modesty of women or rape; the section is silent to providing assistance at the time of filing of FIR 

related to other crimes by this vulnerable group of people in the society.  

For the purpose of taking complaints by children, Under the POCSO Act, 2012, the police, Magistrate, 

and Special Court can take the assistance of a special educator or person familiar with the manner of 

communication of the child with physical or mental disability, or a qualified and experienced expert 

to record the child’s statement or evidence.7 These statements are considered in court in lieu of 

examination in chief and the complainant might be cross examined on the basis of such statements as 

well. Despite of these provisions, still many courts are not able to follow this procedure because of the 

lack of required hearing and visual equipment. Similar provisions must be included in the Code that 

accommodates people from all age groups to have access to special educators for the recording of their 

statements and evidences. Along with this, it should be a compulsion for the courts to have the required 

hearing and visual equipment. Having a well-equipped court room will ensure that the statements of 

disabled persons are given as much importance as of any other person. This will also ensure that all 

the evidences related to the case are considered during the trial and nothing is left because of the 

impairment of any person.  

In cases where special educators are used to record statements, they are not always considered reliable. 

In a case, a sixteen year old girl with 60% mental retardation, a special court in Maharashtra refused 

to accept her statement which had been recorded with assistance from the head master with twenty two 

 
5   Convention on the Rights of Persons with Disabilities, Department of Economic and Social Affairs. (Article 4) 

https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities/article-4-general-

obligations.html 
6 Javed Abidi v, Union of India (1991) 1 SCC 467 para 1. 
7 Protection of Children from Sexual Offences Act, 2012, No. 32, Sections 26(3) and 38(2), Acts of Parliament, (2012) 

(India). 
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years’ experience of working in a school for mentally disabled.8 In a different case, the testimony of 

a seventeen-year-old girl with 80% mental disability was considered unreliable by the Special Court 

in Maharashtra9 because she had not mentioned details of the abuse to the police and there were no 

injuries on her body or genitals. Such problems can arise under any law and with a person of any age 

group; it is not just limited to the POCSO Act or to children specifically. Therefore, considering these 

problems that occur during the trial, there should be provisions that instruct the courts to take such 

evidences into consideration in order to give equal opportunity to the disabled to put forward their 

statements. This will also enable them to get justice for all the wrongs against them.  

B. Alleged Offender as a person with disabilities  

Understanding of the allegations made against a person is extremely important for the accused to 

defend himself in court. Section 164 of the Code enables any Judicial Magistrate to record confessions 

or statements that are made to him during investigation irrespective of their jurisdiction before the trial 

starts. This section further requires that to facilitate the statements given by a person who is mentally 

or physically disabled either temporarily or permanently against whom the offence has been 

committed, the Magistrate is required to have a special educator to record such statements. Video 

recording of such statements is also mandatory under the same section.  Further, the courts have to 

take necessary measures in order to make the charges against the accused understandable to him. This 

should be done in whatever way the accused is able to understand, in case of persons with disability, 

the charges are explained to them usually with the help of special educators or close family members.10 

Hence, the courts in such cases are required to facilitate for such interpreters. In order to facilitate the 

availability of special educators as and when required, it is a requirement for the police stations to tie 

up with organizations that deals with disabled persons. Since people from such organizations deal with 

the disabled on a daily basis, it makes it easier for them to understand their language. This will help 

overcome the communication barrier between the two. The Code also provides measure to facilitate 

free legal aid for economically disabled persons as per Section 304 of the Code. 

Section 54 of the Code requires the identification of the person who is arrested by the police officer. 

The same procedure is followed with people of mental and physical disabilities as well but with an 

addition of a Judicial Magistrate under whose supervision the process is carried out.11 The Judicial 

Magistrate ensures that such a person is comfortable with the method of identification used by them12. 

These additional measures are taken in case of mentally and physically disabled people in order to 

protect them from exploitation or inconvenience of any kind. It is suggested that these videos should 

not be played in open court in order to protect the disabled from any further exploitation. Hence, a 

private court should be set up for such matters.  

C. Release of persons with disabilities 

The Code in certain cases also allows the courts to release the accused if the person accused is of 

unsound mind. In Veena Sethi v. State of Bihar13, it was observed by the court that people with mental 

disability under trials rot in jail for years. According to section 328 and section 329 of the Code, the 

courts are allowed to the release any accused who is mentally disabled if the court does not have any 

prima facie case against such person. Where a prime facie case is identified by the court, the trial of 

such an accused should be postponed until the psychiatrist allows.  

From the above discussion, it can be concluded that the Code, to a large extent accommodates the 

interests of the persons with disabilities in the existing sections. However, these accommodations fall 

 
8 State v. Mohd. Ayub, Spl. (POCSO) AIR 1952 All 215. 
9 State v. Mangesh, Special Case (Under POCSO Act) AIR 2015 MH 126.  
10 Code of Criminal Procedure, Section 164 
11 Ins. by Act 13 of 2013, sec. 12 (w.r.e.f. 3-2-2013). 
12 Ibid. 
13 Veena Sethi v. State of Bihar, 1982 (2) SCC. 583.  
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woefully short of the standards laid down in the UNRCPD and adopted by RPD. This is mainly because 

of the shortsightedness of the provisions which brings the aforesaid shortcomings along with it. Due 

to this reason, people with disabilities have often been denied fair trial or equal treatment. The reason 

is the barriers that they face in accessing the judicial system. These barriers limits the contribution by 

the disabled to the administer justice as well as to use the judicial system for their own self.  

In 2009 in Rajasthan, a rape victim was unable to identify the accused persons during test identification 

parade as she had hearing and speech impairment. She was declared of unsound mind by the concerned 

Magistrate without an assessment of her disability, and her statement was found by the court to be 

inconclusive.14 Article 39(A) aims that the operation of the legal system promotes justice, on a basis 

of equal opportunity, and shall, in particular, provide free legal aid, by suitable legislation or schemes 

or in any other way, to ensure that opportunities for securing justice are not denied to any citizen by 

reason of economic or other disabilities.15 The ability to access justice is of utmost importance to 

enjoy all other human rights. The occurrences of such incidents, mentioned above are not in conformity 

with the Constitution of India and at the same time are very disheartening. Hence, the necessity of 

certain provision arises to ensure that a disabled is tried fairly as an accused as well as victim. In the 

absence of a systematic structure, such people are victimized twice, first by perpetrator and then by 

the justice system that fails to protect their rights.  

It is time that the government takes a step forward and makes certain amendments to the existing 

provisions in the Code. This should be done to ensure that the persons with disabilities do not suffer 

from lack of representation in the judiciary system.  

 

CONCLUSION 

As Bagenstos stated, “The response to disability is neither medical treatment nor charity and 

welfare”.16 The requirement is of proper legislation that forbids oppression against the disabled and 

also understands the needs of such people. The police station or the courts are the first point of contact 

with the justice system for a person after suffering from any discrimination or exploitation or violence. 

They play a major role in the representation of these people and hence, increasing the standard of these 

places by making them accessible to persons with every kind of disability becomes significant. The 

existing provisions of the Code give relief to the disabled but only to a very limited extent. For instance, 

section 154 is limited only to offences like rape or outraging the modesty of women. What it fails to 

recognize is the possibility of other crimes against disabled persons like that of robbery or murder. 

Hence, amendments should be made in such a way that this section enables the disabled to file 

complaint for any and every crime. To facilitate the process of filing FIR by the disabled persons, 

every police station must have a sign language expert for a smooth process. These sign language 

experts or the interpreters must also be available in the courts for a better communication between the 

court and the disabled persons. The infrastructure of the courts should be well equipped with hearing 

and visual aids so that the statements by the disabled are also considered and valued.  The access to 

these interpreters is for procedural convenience and should be given as a matter of right to the disabled 

persons. Hence, the cost of these should be borne by the state if required. According to RPD17, it is the 

duty of the State to protect the disabled persons from any kind of violence, exploitation or abuse.  

 
14  Kavitha Shanmugam, Lending a Helping Hand, THE TELEGRAPH, Mar. 13, 2013, http: 

//www.telegraphindia.com/1130313/jsp /opinion/story-16666158.jsp 
15  Extracts from the Constitution of India especially relevant to Social Justice and Empowerment. 

http://socialjustice.nic.in/writereaddata/UploadFile/1.pdf 
16 Samuel R. Bagenstos, Subordination, Stigma, and disability, 86 VA. L. Rev. 397, 427 (2000) 
17  Protection from abuse, violence and exploitation, India Code (Section 7) https://indiacode.nic.in/show-

data?actid=AC_CEN_25_54_00002_201649_1517807328299&sectionId=12068&sectionno=7&orderno=7. 
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The current provisions are a very narrow understanding of the issues that these people face. Several 

other issues like mental pressure which is caused due to the fear of harassment by other people are also 

faced. To deal with this, India can take cognizance of steps taken by other jurisdictions and include in 

its own legal system. These measures include that of United Kingdom which has introduced a 

supporter; his role is to reduce the witness’s anxiety and stress when giving evidence.18 In Spain, non 

– governmental organizations are allowed to act on behalf of persons with disability who are under 

trial.19 Such provisions, if included in the Code will ensure that no disabled person goes through any 

mental pressure in any circumstance. 

There are a lot of disabled persons who live alone and do not have their family around. Such people 

need more legal assistance from the State in order to get justice. Keeping this in mind, necessary 

measures like tying up with organizations to provide for the accommodation of such people should be 

taken by the police to keep such victims at safe places. However, the Code nowhere mentions about 

how the disabled victims should be rescued and where should they be accommodated. Such a provision 

is very necessary to protect such people from further violence and abuse. Owing to lack of awareness, 

disabled persons are not well informed about their rights and the protection that the State gives them. 

Such victims should also be informed about their rights by the police officer himself so that they can 

access their legal rights and get a fair chance to get justice. Lastly, Article 13 of the Convention says 

that in order to ensure access to justice for persons with disabilities, the State parties shall promote 

appropriate training for those working in the field of administration of justice, including police and 

prison staff. In correspondence to this Article, the Code shall include a provision that mandates the 

training for everyone in the field of justice. The inclusion of the above-mentioned suggestions in the 

Code would ensure that justice is served to the disabled without any compromise on their mental or 

physical health.  

 
18 Great Britain, Office for disability issues, U.K. Initial Report on the UN Convention on the Rights of Persons with 

Disabilities (Office for Disability Issues, May 2011) 
19 Department of Economic and Social Affairs, Note by the Secretariat Compilation of Legislative measures undertaken 

in the implementation of the convention on the rights of persons with disabilities: 2011 Update, fourth session of the 

conference of State parties to the convention on the rights of persons with disabilities (New York, 7-9 September 2011) 

www.un.org/disabilities/documents/COP/crpd_csp_2011_crp.5.doc. 
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RIGHTS OF MIGRANTS, REFUGEES AND INTERNALLY 
DISPLACED PEOPLE: ANALYSING THE INTERNATIONAL 

HUMANITARIAN LAW WITH SPECIAL EMPHASIS ON COVID -19 

- Akash Krishnan, Kushagra Gahoi & Manpreet Chaudhary* 

 

ABSTRACT 

According to the Guiding Principles on Internal Displacement, 1998, Internally displaced persons 

(IDPs) are "Persons or groups of persons who have been forced or obliged to flee or to leave their 

homes or places of habitual residence, in particular as a result of or to avoid the effects of armed 

conflict, situations of generalized violence, violations of human rights or natural or human-made 

disasters, and who have not crossed an internationally recognized State border"1 

Human rights form the base of human existence thus, are of great importance. After a long period of 

struggle, they are at this point well-established under The Universal Declaration of Human Rights 

charter and The Human Rights Convention document. These documents provide civil, political, 

economic, social, and cultural rights to every individual either a refugee, migrant, or full-fledged 

citizen. 

Due to the recent outbreak of COVID -19 pandemic, many people have been forced to leave their 

houses due to non-availability of shelter, job, food, etc. The COVID -19 being a pandemic has not 

been included as reason to displace people internally. This pandemic has forced majorly the migrant 

workers to leave their workplace, and making it difficult for them to return to their natives.2 This 

tough situation requires immediate actions by the national government to ensure that IDP’s are 

taken care of by making arrangements of shelter camps, food, testing facilities and ensuring social 

distancing while arranging all those. 

Keywords: Human Rights, Internally Displaced People, Migration, Refugees 

 

INTRODUCTION 

Historically, early human migration includes the world's population, that is, migration to regions of 

the world where there was previously no human habitation, during the Upper Paleolithic. From the 

Neolithic, most migrations (except the remote regions like the Arctic or Pacific) were mainly fighters, 

comprises conquest or Landnahme by expanding populations. Colonialism involves the expansion of 

sedentary populations in previously only sparsely established territories or territories without 

permanent settlements. In the current scenario, migration has taken the form of migration within and 

betwixt existing sovereign states, either controlled (legal immigration) or uncontrolled and in breach 

of immigration laws (illegal immigration).       

When it comes to Internally Displaced People legal status has not yet been provided to them, the 

threshold to include various kinds of internally displaced people according to guiding principles on 

internally displaced people is: That their movement is not involuntary. Further, as they move within 

 
* Students, BBA LLB (H), Fourth year, ICFAI Law School, Hyderabad 
1 Guiding Principles on Internal Displacement, 38 International Review of the Red Cross 545-556 (1998). 
2 Donald Kaberuka et al., COVID-19 makes addressing internal displacement even more urgent Aljazeera.com (2020), 

https://www.aljazeera.com/indepth/opinion/covid-19-addressing-internal-displacement-urgent-200525080109674.html 

(last visited Jul 12, 2020). 
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the boundaries of the nation, it also includes other habitual residents of the country who have been 

displaced, for example, a stateless person. 

The IDP also includes families who have been forced to leave away their houses due to armed attacks, 

bombardments when their government is responsible for displacing them. Residents of the poor 

neighbourhood who are forced to move away from their neighbourhood due to the impact of weather, 

geophysical or technological hazards in their neighbourhood. For example, Families who have been 

forced to leave their houses due to construction of a dam and other infrastructure projects by the 

government, Families who leave due to fear of harassment by local crime gangs, Families forced to 

leave due to climate change, other natural disasters etc.   

IDPs are entitled to all the rights and freedoms which normal citizens are entitled under international 

and national laws. According to the data released by the United Nations High Commission for 

Refugees that at the end of 2019 there were 45.7 million people who were internally displaced due to 

generalized violence or human rights violations according to Internal Displacement Monitoring Centre 

(IDMC).3 

   

RIGHTS OF REFUGEES AND MIGRANTS UNDER INTERNATIONAL LAW 

Human rights form the base of human existence thus, are of great importance. After a long period of 

struggle, they are at this point well-established under The Universal Declaration of Human Rights 

charter and The Human Rights Convention document. These documents provide civil, political, 

economic, social, and cultural rights to every individual either a refugee, migrant, or full-fledged 

citizen. 

The article enumerated under the Universal Declaration of Human Rights applies to every living being 

from the day of his birth to death. The people among the territory of various nations especially the 

refugees and migrants are protected under these articles and various other Conventions. Some of the 

important rights available to the Refugees and Migrants are given below- 

1) Right to freedom from torture or inhumane treatment: Article 5 of the Universal Declaration of 

Human Rights states that ‘No one shall be subjected to torture or cruel, inhuman or degrading treatment 

or punishment.’4  This implies that to achieve the purposes of the Convention, the refugees and 

migrants must be protected from the inhumane treatment.  

2) Right to freedom of opinion and expression: Article 2 of UDHR5 states that everyone has the right 

to freedom of opinion and expression and no distinction be made based on race, color, sex, national or 

social region, birth, place. Further, there must not be any distinction based on the political, 

jurisdictional, or international status of the country or territory to which a person belongs. 

3)  Right to freedom of thought, conscience and religion: Article 18 of UDHR states that everyone 

has the right to freedom of thought, conscience, and religion which includes changing his/her religion 

or belief, manifest his/her religion in teaching, worship, etc.6 No person even if he or she is a migrant 

or has a refugee status be forced to change his religion. 

 
3 United Refugees, Internally Displaced People UNHCR (2020), https://www.unhcr.org/internally-displaced-people.html 

(last visited Jul 12, 2020). 
4 The Universal declaration of Human Rights, (11-07-20, 22:37), https://www.un.org/en/universal-declaration-human-

rights/index.html 
5 The Universal declaration of Human Rights 
6 UDHR Charter 
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4) Freedom from Discrimination: Article 7 of UDHR17 states that ‘All are equal before the law and 

are entitled without any discrimination to equal protection of the law.’ This means that everyone is 

equal in the eyes of law and all persons should not be treated without any discrimination.8 Here, the 

discrimination in the case of refugees and migrants does not include those opportunities which are 

available only to the citizens but discrimination in matters of basic necessities like food, safety, right 

against exploitation, and shelter. 

 

RIGHTS AND OBLIGATIONS OF COUNTRIES MAKING DETENTION 

The refugees and migrants have certain rights under International Law. To protect these rights, the 

states are also obligated. The State has an obligation to oversee whether the rights provided to all the 

people within their territory and under their jurisdiction is being exercised or are just for the namesake. 

Some specific rights are also offered to both migrants and refugees during the detention and are 

mentioned by the International Organisation for Migration (IOM).9 

According to the International Migration Law Unit10, the obligations of the states are discussed below- 

1. Right to be informed upon entry in the territory and while in detention: the asylum seekers or 

immigrants must be informed, in the language he/she understands, the reason behind the refusal to 

enter the border or for their removal from the territory. The state authorities are under the obligation 

to disclose the grounds of detention. 

2. Right to communicate with the outside world: The persons detained should be given access to 

communicate with the outside world through electronic mail, fax, and telephone. It is the obligation of 

the state to provide the lawyer or any representative and relatives both in the country of destination 

and country of origin.   

3. Obligation to establish a maximum period of detention in national legislation: The maximum period 

of detention must be established by the law to avoid any kind of harassment and exploitation. After 

the expiry of the detention period, the detained person must be released automatically and the State 

must provide for periodic reviews of detention. 

4. Right to humane detention conditions and obligation to respect the inherent dignity of every human 

person: As stated by Article 10 of ICCPR11, all persons must be treated with respect and the dignity 

of the individual must be valued. It is the obligation of the State, not to treat a person inhumanly and 

to take positive measures. In case, the State fails to take any such measure then, the State will be held 

responsible for the violation of Article 7 of ICCPR which prohibits torture and cruel, inhumane, and 

degrading treatments. 

5. Obligation to allow monitoring of reception centre: The State must establish a monitoring system 

to overlook all detention facilities. The media should be granted access to such centers to ensure 

transparency and accountability, without encroaching on detainee’s right to privacy. 

6. Prohibition to detain vulnerable individuals: The decision of detaining an individual or extending 

the period of detention of the person depends on characteristics and circumstances like physical and 

mental health, history of torture, age, family, pregnancy, etc.  The vulnerable individuals which 

include the victims of trafficking, torture, sexual violence should not be detained. Under any 

 
2 The Universal Declaration of Human Rights  
8 The Universal declaration of Human Rights, (12-07-20, 12:50), https://www.un.org/en/universal-declaration-human-

rights/index.html 
9 IOM UN Migration, https://www.iom.int/ 
10 APPENDIX – B, International Standards on Immigration Detention and Non-Custodial Measures- November 2011  
11 International Covenant on Civil and Political Rights (ICCPR) 
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circumstances, if such people are detained then proper care must be taken with health care and skilled 

professional support.12 

 

AGENCIES MONITORING REFUGEE AND IMMIGRANT UNRESTS 

A surfeit of agencies works toward ensuring that the right to seek asylum and refuge, of those who 

face persecution, holds good and monitor immigrant and refugee movements to guard those who seek 

to enforce those rights.13 

The U.N. High Commission for Refugees 

The UNHCR is an organ of the U.N. Organization, established in 1950, which works for the protection 

of refugees, forcibly displaced communities and assist in their repatriation. The UNHCR won two 

Nobel Prizes for its work in 1954 and 1981.it was founded as a subsidiary of the General Assembly 

and had primarily replaced the International Refugee Organization since it fell out of favor, post the 

World War II.14 

The U.N. Relief and Works Agency for Palestine Refugees in the Near East 

The UNRWA is a specialized subsidiary of the U.N. which exclusively works for the welfare and 

voluntary repatriation of Palestinian refugees, to mitigate the disastrous aftereffects of the Palestinian 

war of 1948.15 

The U.N. International Organization for Migration 

The UN IOM, set up in 1951, is an organization that works towards the humane and just treatment of 

migrants. With a roster of 173 members comprising of governmental, inter-governmental, and non-

governmental bodies, the organisation aims at attaining well facilitated and developmental migration, 

ultimately ensuring Freedom of Movement for the displaced.16 

Organisation for Economic Co-operation and Development 

OECD is a global economic organisation with an intergovernmental framework spanning across 37 

member nations. Founded in 1948, initially as Organization for European Economic Co-operation, 

OECD works for many objectives such as emigrational economics, integration of politics and 

economies, monitoring of emigrational factions, etc. 

Human Rights Watch 

Human Rights Watch is a non-governmental organisation that advocates for research and protection 

of Human Rights. The organisation is mainly known for pressuring governmental and non-

governmental bodies to relent on using abusive and inhumane behaviour concerning immigrants or 

refugees. HRW won a Nobel Peace Prize in 1997, as a founding member of the International Campaign 

to Ban Landmines.17 

 
12 THE RESPONSIBILITIES AND OBLIGATIONS OF MIGRANTS TOWARDS HOST COUNTRIES- The Global 

Compact Thematic Paper (12-07-20, 22:49), https://www.iom.int/sites/default/files/our_work/ODG/GCM/IOM-Thematic-

Paper-Responsibilities-and-obligations-of-migrants.pdf 
13  IMMIGRANTS AND REFUGEES, INTERGOVERNMENTAL ORGANISATION (IOGs) (10-07-2020, 12:28) 

https://guides.libraries.psu.edu/c.php?g=623034&p=4380195   
14 UNHCR the U.N. Refugee Agency, THE HIGH COMMISSION (11-07-20, 12:23)  https://www.unhcr.org/en-in/the-

high-commissioner.html  
15  IOM UN MIGRATION, (09-07-2020, 22:09), https://www.iom.int/about-iom  
16 OECD, Better Policies for Better Lives, (10-07-20, 09:10), https://www.oecd.org/about/  
17 HUMAN RIGHTS WATCH, (09-07-20, 23:01), https://www.hrw.org/about/about-us  

https://guides.libraries.psu.edu/c.php?g=623034&p=4380195
https://www.unhcr.org/en-in/the-high-commissioner.html
https://www.unhcr.org/en-in/the-high-commissioner.html
https://www.iom.int/about-iom
https://www.oecd.org/about/
https://www.hrw.org/about/about-us


 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 126  

Amnesty International 

Amnesty International or A.I. is a non-governmental organisation, headquartered in UK.AI works to 

enforce the rights in the U.N. Declaration of Human Rights, comprising of eight million members 

worldwide. It aims at promoting tranquility concerning the procurement of Human Rights and works 

towards disarmament of abusive campaigns preaching hostility against refugee groups.18 

 

NEED FOR PROTECTION OF IDP UNDER INTERNATIONAL LAWS 

Some many international laws and conventions protect the refugees, the most prominent one being the 

1951 Refugee Convention of the UNHCR which lays down the definition of a refugee as well as the 

rights given to them and the country providing asylum. One of the prerequisites to qualify for a refugee 

is for that person to cross international borders, but what about those persons that are displaced within 

the country and do not cross international borders, this is when Internally Displaced Persons come into 

the picture. 

Internally Displaced Persons usually get displaced forcibly or flee voluntarily due to armed conflicts, 

violence, and violation of human rights, disasters (both natural and man-made) in their area of 

residence. A leading example could be the current COVID-19 situation wherein people are getting 

displaced due to various reasons. Displaced people are at a high risk of getting attacked physically as 

well as sexually. A majority of Internally Displaced Persons usually are constituted by women and 

children who are at a greater risk of being exploited.  

These people often fall victims to various forms of abuse and trafficking. As these people have lost 

their homes, land, livelihood, family and social networks, a range of their fundamental rights get 

violated. As they have lost all these, they should be provided basic shelter, food and heath-aid at the 

least for their survival. Furthermore, they should be provided with employment, education and other 

necessary factors that aid a livelihood.19 

UNHCR has set up Guiding Principles on Internal Displacement. It has also published a manual for 

law and policymakers for the protection of Internally Displaced Persons in 2008. The Global Protection 

Cluster, a group of non-governmental organisations under the UNHRC has also published a handbook 

for the Protection of Internally Displaced Persons in 2010. Though these are some welcome measures, 

more measures need to be taken to protect these persons as all of these are only directory in nature and 

not mandatory.   

The international community plays a huge role in assisting these people by various means. At the 

international level, all the organisations need to come forwards and work with the countries to protect 

Internally Displaced Persons. 

 

HOW ARE IDP DIFFERENT FROM MIGRANTS AND REFUGEES  

Internally displaced persons are the ones who have been forced to leave their home to escape violence, 

conflict, human right violations, and natural disasters, unlike refugees who cross borders to find safety. 

IDPs leave home but stay in their own country. There are over 40 million IDPs worldwide. They are 

often out of reach for humanitarian aid and assistance. However, there is no legal definition of 

internally displaced persons. IDP are under the jurisdiction of their government.  

 
18 We are a diverse and democratic movement of people who share fundamental global values – dignity, freedom, justice, equality 

for all (09-07-2020, 20:30), https://amnesty.org.in/about-us/who-we-are/  
19  United Refugees, Refworld | Handbook for the Protection of Internally Displaced Persons Refworld (2020), 

https://www.refworld.org/docid/4790cbc02.html (last visited Jul 12, 2020). 

https://amnesty.org.in/about-us/who-we-are/
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Millions of people leave their homes all around the world in search of a better future for their family. 

Some are migrants. Some are refugees. 

Someone who has been forced to flee his home to escape violence, prosecution and conflicts are called 

a refugee. They have a right to be protected by the country. They can't be sent back home because their 

life or freedom would be at risk. Asylum seekers are the ones who want international protection from 

the danger in their own country. Every asylum seeker will not be granted refugee status. 

On the other hand, a migrant is someone who chooses to move by himself and many of them move 

back to their home after a few years. Some of them move to find better opportunities and some of them 

move for education. Migrants are not forced to leave their home. Immigrants are those who willingly 

leave their country and granted permission to live in another country. Their reasons can be economic 

growth or better education. 

 

INTERNATIONAL LAW RELATING TO IDP’S 

The International law in relation of Internally displaced people does not have a universal, legally 

binding instrument when referred to The Refugee Convention 1951 20  which had specifically 

addressed the issue of these people. Even though there is no as such binding legislation for them these 

people are protected by the International human rights law and domestic law and, in case of any armed 

conflict, they are in the shelter of the International humanitarian law (IHL). 

The UN Guiding Principles on Internal displacement have brought support from the international 

community and various countries have also incorporated them in their domestic law. Many rules 

present in this guiding principle have been taken up from the International human rights law and 

International humanitarian law.  

Under the ambit of International humanitarian law, these people are protected from and during the 

displacement as civilians with the application that none of them took part directly for the hostility 

caused. The law plays an important role to prevent the displacement at the first place expect when the 

reasons include military interjection and security of the civilians is a concern. There are various 

provisions in the International humanitarian law governing the conduct of these hostilities, which is 

important for the protection of the civilian population and whose violence often triggers displacement.  

While there have been enormous advances since the drafting of these principals 1996, some gaps were 

not filled yet as the fact that non-state actors are not bound by the UN Convention and International 

humanitarian law and the option of derogation from human rights that were identified then are still 

apparent.  

 

RECENT DEVELOPMENTS 

The Guiding principles regarding the protection of such people have been strengthened by the recent 

developments in the legal field. The International Covenant on Civil and Political Rights and the 

International Covenant on Economic, Social and Cultural Rights have been widely accepted and 

ratified by more than 160 countries.  

In case of an armed conflict, unlawful deportation or transfer is considered to be a crime against 

humanity, if it is directed against a civilian population, even in case of unarmed conflict is considered 

to be a war crime, owing to the adoption of the Rome Statute of the International Criminal Court.  

 
20   United Refugees, The 1951 Refugee Convention UNHCR (2020), https://www.unhcr.org/1951-refugee-

convention.html (last visited Jul 12, 2020). 
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CASE LAWS 

The detention of migrants and refugees is not always unreasonable and unlawful. The following case 

laws show that the detention can be unlawful as well as lawful, based on the acts of the person seeking 

asylum or refugee.  

Alam v. Denmark21 

The facts of the case were, a Pakistani national Alam, a permanent resident of Denmark, living with 

her children, and married in 2015. She was in touch with her relatives in Pakistan and followed the 

Pakistani culture. She was convicted of murder, arson, and aggravated robbery in 2013 and was 

awarded imprisonment for 16 years and expulsion from Denmark for the same. She filed a petition 

against her expulsion from Denmark citing the reasons that she will be separated from her husband 

and children.  

The European Court of human rights unanimously declared that the punishment does not seem to be 

misappropriated, in light of the serious offences committed by her against the state22. 

In S.K. v. Russia23, SK was a Syrian national who was detained by the Russian authorities and was to 

be deported to his home country. SK filed a suit claiming that his detention and deportation will violate 

Article 2 (right to life) and Article 3 (prohibition of ill-treatment) of the European Convention on 

Human Rights. These grounds were based on the non-humanitarian situation prevailing in Syria. The 

court on 14 May 2017 held that the detention and removal of the appellant will violate Articles 2 and 

3, in addition to article 5 § 1 of right to liberty and article 5 § 4 which deals with the right to have the 

lawfulness of detention decided speedily by a court. It was further observed by the court that it would 

be appropriate to release SK without any delay.24 

In Ahmad v. The United Kingdom25, the European Court of human rights on 2 March 2017 dismissed 

the appeal pertaining to quash the order of the secretary of state for the deportation of Ahmed and 

relief for his unlawful detention during the period of 2008 and 2011. The court held that there was no 

violation of article 5 (1) (f) - right to liberty and security of the European Convention on Human Rights 

as a complaint by Mr. Ahmed. 

Ahmed filed an application seeking asylum in UK which was denied but he was permitted to reside in 

the UK till 2004. During this period, he was convicted for 10 crimes and was again convicted in 2007 

for a public order offence and his failure to surrender. Keeping this in mind, he was served a notice 

from the secretary of state regarding his deportation to his country and he was detained for the same 

by the concerned authorities.26 

In Bistieva and others v. Poland27, Zita Bistieva and her three minor children applied for refugee status 

in the country of Poland but were detained to be removed back to Russia for a period of nearly 6 

 
21 application number 33809/15 
22  Press Release issued by the registrar of Court, ECHR 228 (2017), https://hudoc.echr.coe.int/eng-

press#{%22itemid%22:[%22003-5769882-7335482%22]} 
23 application number 52722/15 
24 Case of S.K. v. Russia (10-07-20, 20:01), https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-171101%22]} 
25 Application number 59727/13 
26 Newsletter on migration and refugees - March 2017, (09-07-2020, 16:34), https://www.coe.int/en/web/portal/-/recent-

ecthr-case-law-on-expulsion-and-detention?inheritRedirect=true 
27 application number 75157/14 

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-171101%22]}
https://www.coe.int/en/web/portal/-/recent-ecthr-case-law-on-expulsion-and-detention?inheritRedirect=true
https://www.coe.int/en/web/portal/-/recent-ecthr-case-law-on-expulsion-and-detention?inheritRedirect=true
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months. They filed an application claiming that their administrative detention had been in breach of 

article 5 § 1 and article 5 § 4 and article 828 of the European convention on human rights.  

The court on 10th July 2018 held, the complaint under article 5 § 1 and 4 of the convention inadmissible 

under article 35 §§ 1 and 4 of the convention and for non-Exhaustion of domestic remedies. However, 

a complaint under article 8 of the convention was declared to be admissible.29 

 

RESPONSE TO COVID-19 

UN Agencies and NGOs have led from the front and laid down guidelines and measures that need to 

be followed for the protection of these people. The UN Human Rights Officials have mandated that 

emergency responses to the coronavirus must be proportionate, necessary and non‑discriminatory. 

Keeping in mind the needs of the people in the wake of the pandemic, the UNHCR has warned the 

states against any actions which deny these people an opportunity to seek international protection.  

The Inter-Agency Standing Committee has launched a joint effort program with a budget of USD 6.7 

Bn to complement the actions of other institutions such as the International Red Cross. This is focused 

to address the needs of the IDP and protect them from any violence or discrimination. Moreover, the 

IASC guidelines have to be followed by camps and camp-like settings. Recognising the monetary 

needs, 171 countries have introduced hundreds of social protection measures, which are inclusive of 

IDP to ensure that forcibly displaced people have a means of income. 

Examples 

● The government of Burkina Faso has launched a protective strategy against the pandemic which 

integrates displaced people as well. 

● The government of Jordan has launched and extended an extensive healthcare program to cater to 

the Covid-19 affected families, inclusive of vaccinations and secondary benefits for the refugees. 

● The UN wing catering to the needs of Palestinian refugees has tackled the pandemic situation by 

determining 8 priority areas and focusing their efforts in these areas. 

 

IMPLICATION OF INTERNATIONAL HUMANITARIAN LAW  

IDPs as part protected by a compass of laws as well as International humanitarian law, Refugee law, 

International human rights law, and in fact, the national law of the state concerned. War has not stopped 

because of the pandemic disease COVID 19 and our work protecting and assisting victims of conflict 

during this period is essential: we should not only step up in this fight against the virus but also try and 

provide relief and protection to those people and communities for whom this is just an addition in their 

long list of threats.30 

It is pivotal that IHL is respected to respond adequately to the needs of communities, health 

professionals and authorities during this time. These provisions include: medical personnel, transport, 

 
28 Guide on Article 8 of the European Convention on Human Rights Right to respect for private and family life, home and 

correspondence, (12-07-2020, 11:06) https://www.echr.coe.int/Documents/Guide_Art_8_ENG.pdf 
29 Case of Bistieva and ors. v. Poland, (12-07-2020, 10:32) https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-

182210%22]} 
30 COVID-19: How IHL provides crucial safeguards during pandemics, International Committee of the Red Cross (2020), 

https://www.icrc.org/en/document/covid-19-how-ihl-provides-crucial-safeguards-during-pandemics (last visited Jul 12, 

2020). 

https://theintercept.com/2020/03/26/burkina-faso-africa-coronavirus/
https://www.unhcr.org/refugeebrief/the-refugee-brief-26-march-2020/
https://www.unrwa.org/sites/default/files/unrwa_covid-19_preparedness_and_response_plan_10_march_2020.pdf
https://www.echr.coe.int/Documents/Guide_Art_8_ENG.pdf
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-182210%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-182210%22]}
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water, Humanitarian relief, detainees, IDPs, refugees, migrants, asylum seekers; children and 

education and other respective measures.  

International humanitarian law (IHL) is the key legal framework that provides crucial safeguards to 

people affected by armed conflicts.  It protects persons who are not participating in the hostilities and 

restricts the means and methods of welfare. Populations in armed conflict, weakened by years of 

fighting, destruction, erosion of basic services, and displacement, are particularly vulnerable to the 

spread of COVID 19 within the current pandemic. Many of them rely on humanitarian relief for their 

survival: displaced persons, detainees, and populations underneath or bring to an end from basic 

services. IHL protects those people and it believes that these protections offer crucial safeguards that 

must continue to be respected during this COVID 19 time. 

The impact of international humanitarian law on Internally displaced persons, migrants, asylum 

seekers and refugees are particularly exposed to outbreaks of COVID 19, given their frequently harsh 

living conditions and restricted access to basic services as well as health care. Displaced civilians are 

entitled to shelter, hygiene, health, safety and nutrition. People facing outbreaks of COVID 19 in camps 

may aim to move to safety, leading local populations and/or authorities to react forcefully to contain 

them, including by turning the camps into isolated detention centers. IHL protects all civilians against 

the consequence of armed hostilities and arbitrary deprivation of liberty and provides for their access 

to health care without discrimination. 

 

CONCLUSION 

This challenging and unprecedented time requires swift and immediate actions to be taken to redress 

the problems faced by the IDP’s. While a lot has been done to raise awareness of the plight of IDPs, 

we have no cause for complacency. Most displacement which had occurred in the last few decades 

could have been prevented in the first place if the parties respected the laws of war. Those obliged to 

flee would suffer less if the parties respected the displaced as civilians of their own rather treating them 

as outsiders. Sadly, not much has improved in this area. Humanitarian action can bring some relief but 

it is up to the parties to conflicts to respect and protect civilians.  

The donations have been flowing in continuously and even monetary institutions such as IMF and 

World Bank have increased their lending capacities for low-income and emerging countries to USD 

100 & 160 Bn respectively. But the fact of the matter remains that the number of people dependent on 

assistance for healthcare is so high that the healthcare institutions need financial help even more. Thus, 

there is a need to build capacity to support these systems through grants and concessions.  

International humanitarian law plays a crucial role for all people living in this world. As for Internally 

displaced people in the period of COVID 19 where people are struggling with in their countries 

boundaries with staying in camps without proper health care, no food water and basic service and for 

this pandemic they especially need hygiene places which were not available to them. In that period 

IHL gives its implications and provides them with some basic needs and helps them out with such 

conflict. 
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REHABILITATION AND COMPENSATION TO THE VICTIMS OF 
POLICE ATROCITIES: A SOCIO-LEGAL STUDY 

- Koyel Roy* & Debarjun Dey+ 

 

ABSTRACT 

This exploration work entitled "Recovery and Compensation to the Victims of Police Atrocities: A 

Socio Legal Study" is focused on the deliberate perspective on giving pay and restore the casualties 

of maltreatment of intensity. This exploration of work is partitioned into five sections. From the very 

introduction of the issue wild around the world, 'Police outrages', the examination break down the 

correct previously gave to the casualties of police barbarities, at all levels and move towards the 

remuneration and recovery strategy which could be there for the survivors of police monstrosities, 

while contacting and talking about the Human Rights Groups and other gathering's investment in 

keeping the Human Rights alive and to stop its infringement through Police office. The 'Police 

Atrocities incorporate unpredictable Lathi charge by them on crowd, counterfeit captures, 

counterfeit experiences, custodial brutality, custodial, demise, custodial assault and attack of ladies, 

different sorts of provocations while managing the standard guilty party, arrestees and now and 

again inconsiderate conduct and cruel treatment with blameless residents too. Notwithstanding this 

police power is additionally enjoy illicit acts and make numerous questionable and discretionary 

strides, especially while playing out the capacity of keeping up lawfulness. These and different kinds 

of human-rights infringement are day by day events by police power, and this urges a man of 

standard reasonability to think as far as extraordinary changes in police framework. The 

examination will incorporate scarcely any recommendations as watched, while investigate was there 

for insurance against the police brutality, the pay and techniques for recovery. 

 

INTRODUCTION 

Police abominations are far reaching in India and the provincial arrangement of police laws is to be 

accused for this. Police change in this way turns into a need, however with the exception of specific 

conditions, Police changes have consistently been a "distraction" for the policy makers. Police Reform 

intends to change the Police framework to such an extent that it is in consonance with the majority rule 

set-up of India, is increasingly powerful in managing wrongdoing counteraction and keeping up 

lawfulness, is progressively responsible and regarded human rights, and is liberated from undesirable 

impact (for example de-politicized). Police have a huge swath of optional forces which police regularly 

time abuse. The lead of the police is additionally not good with various occurrences of police 

monstrosities. The way of life of exemption in the police division isn't a fortuitous event however it's 

a deliberate because of the current frontier laws which despite everything are in power. There is no 

responsibility fixed for the police and the insusceptibility given under area 197 of CrPC. Further 

consumes any affectation of responsibility by police and there is a necessity of getting sanctions from 

the legislature for beginning a preliminaries against the police work force. Responsibility implies a 

commitment or eagerness to acknowledge obligation to represent one's activities, and this is by all 

accounts missing from the Indian Police System in view of which the Police outrages increment. The 

National Human Rights Commission has expressed that 60 percent of the considerable number of 

captures made by the police are either unjustified or pointless and that 75 percent of the considerable 

number of objections of human rights infringement got are against the police. There was no genuine 
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idea given to the police changes before the inconvenience of crisis in India by the Congress 

Government. Notwithstanding, having seen the police torment and other police barbarities direct, the 

following Janta Government set up the National Police Commission (NPC) in 1977 for getting ready 

proposals to de-politicize the police power and launch the procedure of Police changes. Be that as it 

may, after the thrashing of the Janta Government in the ensuing political decision, the reports and NPC 

were set aside for later. There are various methods of ensuring the privileges of casualties of police 

abominations. The parliament, the official (who is at last dependent upon the power) and a free, 

unbiased legal executive are working toward this path and attempting to accomplish the destinations 

of Rule of law and Justice by different ways. In any case, every one of these endeavors are not 

adequate; here is a need to reconsider on these developing issues. Casualties of Police barbarities need 

social insurance by method of pay and recovery, as a mechanical apparatus. The instrument of 

remuneration and recovery is a particular purpose of conversation in this work with required 

recommendation. I will be taking a gander at the International, Regional and National system and 

approaches in profound for the 'Privileges of Victims of Police Atrocities' just method of assurance 

and to appreciate the privilege to existence with human pride. 

Types of Police Atrocities 

In modern democratic societies, the police are vested with authority of using legitimate and situational 

justified force against the public. Albert Reiss has aptly said that, “at law police in modern democracy 

posses a virtual monopoly of legitimate use of force against civilians and the police use of force is to 

examine an activity at the core of politics and society.” In other words by law, the police have the right 

to use legitimate force if necessary to make an arrest, maintain order, or keep the peace. Just how much 

force is appropriate under various circumstances can be debatable. When an officer uses excessive 

force, or violates the law in general, is known as the case of police atrocities. From the earliest starting 

point of the idea of police monstrosities in the just nations numerous sorts of outrages have been remain 

the methodologies by this amazing establishment. The police have drilled all these for the sake of 

essential activity for the support of lawfulness in the state. Here analyst is attempting to represent a 

portion of the occurrences of the barbarities or misuse of police power. 

These are as follows: 

1. Torture by the police 

2.  Illegal arrest 

3. Custodial rapes 

4. Lock up or custodial deaths 

5. Mal treatment of prisoners 

6. Unlawful detention 

7. Profane and abusive language 

8. Field stops and searches 

9. Use of physical force 

The 'Police Atrocities incorporate unpredictable Lathi charge by them on crowd, counterfeit captures, 

counterfeit experiences, custodial brutality, custodial, demise, custodial assault and attack of ladies, 

different sorts of provocations while managing the standard guilty party, arrestees and now and again 

inconsiderate conduct and cruel treatment with blameless residents too. Notwithstanding this police 

power is additionally enjoy illicit acts and make numerous questionable and discretionary strides, 

especially while playing out the capacity of keeping up lawfulness. These and different kinds of 

human-rights infringement are day by day events by police power, and this urges a man of standard 

reasonability to think as far as extraordinary changes in police framework. 

Objectivity 
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The general objective of this study aims to provide all police officials with information on how to serve 

its public and also how to avoid brutalities and their consequences. The specific objectives are:  

   1. To investigate the impacts of police brutality on the organization, the government and the society 

as a whole.  

   2. To determine the harm of victim of police brutality.  

   3. To highlight areas within the police force such a development of employees that needs to be 

improved and assessed to avoid such brutalities in future. 

Hypothesis 

This research paper depends on the theory that will cover a portion of the forces and obligations of 

cops. It will likewise address the foundation of Establishment of Police Force. This paper will likewise 

discuss the forces and obligations of a Police Officer and privileges of a denounced individual, it will 

likewise take a gander at the issues prompting rebelliousness with the law by Police Officers and what 

measures to be taken to take care of the issues 

Research Questions 

1. Does Indian Police resort to different atrocities? 

2. Is police atrocity a necessary evil? 

3. Are there any laws against police brua1ity in India? 

4. Are existing laws and police regulations in India sufficient? 

5. What is the public opinion about police atrocity? 

6. Is there a need for a comprehensive legislation relating to police atrocity? 

Research Methodology 

A Research work cannot be accomplished without adopting a proper method of methodology. In this 

research paper analytical and doctrinal method of research is followed. Analytical method is followed 

in terms of analysing and scrutinizing the present scenario. The date for this work has been collected 

from various statutory provisions, journals, seminar papers, newspapers, reporters, magazines and web 

sites. By analysing the secondary data, a conclusion has been established. 

Statement of The Problem  

In a nation like India the residents anticipate that police should accomplish their work in an expert way 

and furthermore be responsible to their activities. They expect cops to secure them and their properties 

and furthermore maintain the law of the nation. These cops have powers contributed to them and are 

administered by certain enactment to play out their obligations and people in general are additionally 

must be treated in an honorable way as far as the rights given by the constitution. Cop as individuals 

from open themselves work under extraordinary circumstances, for example, individuals from open 

request policing who manage open brutality and fights as they are utilized to viciousness and at 

whatever point moved toward they may likewise utilize the power which may bring about death of 

residents, for example, political violence's. Autonomy directorate grumblings insights uncovers 

number of residents who endured because of these brutalities, albeit the greater part of them were not 

secured by the media yet its influence the network so that they lose trust in the police. 

Significance of The Research 

Police mercilessness influences everybody, for example, the administration, police, association and 

the general population, and this proposed examination is planned for forestalling future brutalities and 

improve police-society working relationship. The examination will profit official as these brutalities 

regularly have outcomes and might demolish the future vocation. The general public will likewise 
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profit as they rely upon police for their security and be brutalized accordingly. The association will 

likewise profit as it will at last understand the earnestness of this brutalities and furthermore to manage 

guilty parties to set a guide to other cops and again to guarantee that their individuals are all around 

prepared and outfitted to manage people in general in a tranquil way. There are no sources in the 

present archive. This examination will likewise profit future specialists and ideally brings new turns 

of events. 

Literature Review 

Considering this body of literature, researches were conducted by different authors nationally and 

internationally to address issue of police brutality and its effects to society. Before going further with 

this topic police brutality, the term police brutality is defined as follows: 

• Thompson (2004) defined Police brutality as any instance in which a police officer using 

unnecessary excessive force to or while interacting with members of public while performing his 

or her duties. 

• A Verma, The Indian police: A critical evaluation last visited on 4th May 2020. 

• CR Epp, the legal complex in the struggle to control police brutality in India last visited on 3rd May 

• Constitution Law of India – Narendra Kumar 

 

CONSTITUTIONAL AND LEGAL RIGHTS OF THE VICTIMS OF POLICE ATROCITIES 

 

Rights of the Victims of Police Atrocities under Indian Constitution 

In the whole process of criminal administration of justice, the offender remains the prime figure and 

the victim is completely forgotten. Nobody cares to see as to what happens to the victim after the 

committal of offence on him Rather the victim is faced with interrogation, delays, adjournments, court 

appearances, harassment at the hands of people, police and lawyers, loss of earnings, wastage of time 

and frustration, etc. Not much authentic empirical surveys have been made to study the fate of victims 

of criminal offences. It is just few decades’ back that the criminologists/ sociologists realized to 

concentrate their thought to a procedure to help and insure that the victim is compensated. So for as 

the idea of compensation to victims has been confined mostly in criminal cases. Recently, the Supreme 

Court of India in some cases has granted compensation to the victims of state excesses also by invoking 

Article 32 of the Constitution. No system can develop properly until it aligns itself with the socio 

economic evolution of the masses whose destinies it is meant to guide and control Recognizing the 

importance being given o the concept of compensation to victims, the Supreme court has granted 

compensation/ exemplary costs to those persons whose right was violated by the state and its 

administration especially, the Police force. Though the idea of compensation to the victims is implicit 

in both the concepts yet exemplary costs are essential in the nature of punitive damages. Exemplary 

costs serve as a measure of punishment to the state and at the time a measure of damages to the victim 

for the wrong done to him by the state1. 

Protection under Different Statutes 

So for as legal reaction is concerned, our Supreme court splendidly, just because, considered the 

subject of conceding money related pay to an individual whose crucial right to life and individual 

freedom was encroached by the police in Khetri v. Territory of Bihar (AIR 1981 SC 928) the court 

forced a risk upon the state to pay remuneration to the casualty for infringement of his own freedom 

under Article 21. The issue of remuneration to the casualty of state overabundances was again brought 

 
1  https://www.files.ethz.ch/isn/151470/IAVA-IB3-A-Heavy-Hand.pdf (last accessed on 15th May,2020) 

https://www.files.ethz.ch/isn/151470/IAVA-IB3-A-Heavy-Hand.pdf
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up in Sant Bir v. Province of Bihar (AIR 1982 SC 1470) where the casualty was a criminal maniac. 

Accordingly, in both these cases the Apex Court communicated its anxiety about the award of any pay 

to the survivors of state overabundances, however neglected to really allow the equivalent. Presently 

this is the thing that has come to be called 'Casualty logy Jurisprudence'. Again a significant 

advancement come in this field as Rudal Shah v. Province of Bihar (AIR 1983 SC 1086) where the 

Supreme Court conceded financial pay adding up to Rs 35,000 to a common resident against the 

rebellious demonstration of Bihar government which held him under unlawful confinement for over 

14 years after his absolution This was the primary legal worry to "fix the harm" done by the officials 

of the state to the defrauded residents. The court additionally gave subordinate calms like recovery, 

repayment of costs which the candidate may cause for clinical treatment and remuneration for the 

unlawful imprisonment, in this manner tolerating these mitigates under Article 32, for the powerful 

implementation of the crucial right under Article 21. In any case, legal alert is that such remuneration 

is to be granted by the court just in situations where the realities are repulsive, silly and bizarre showing 

away from with respect to the specialists. In one more unreported instance of Orason v. Territory of 

Bihar, the preeminent court granted Rs. 15,000 as remuneration to an under preliminary who was kept 

in the crazy person shelter for a long time after he had been affirmed as fit for release. There is another 

case to Government's disorder and political agitation. Bhim Singh v. Province of J and K (1985 .4 SCC. 

677) is such another case of the administration’s oppression. Here the casualty was an individual from 

the authoritative Assembly. He was kept by the Police exclusively with the goal to keep him from 

going to the meeting of the House on the appeal documented by his better half under Article 32, the 

Supreme Court belittled the job of police and creatively veered off from the standard that the writ of 

habeas corpus is a medicinal and not corrective and granted pay adding up to Rs. 50,000 for his 

unlawful detainment. In an open intrigue suit case, the Apex court granted between time remuneration 

under Article 32. In, Peoples' Union for Democratic Rights v. province of Bihar (AIR 1987 SC 355), 

the court while giving course to the legislature of Bihar, advanced a working rule for grant of 

remuneration to the survivors of police abominations if there should arise an occurrence of death, Rs. 

20,000 and for each instance of injury, Rs. 5000 will be paid, without bias to any simply guarantee for 

remuneration, this rule was exposed to numerous reactions as it neglected to recognize a minor and 

significant physical issue, be that as it may, it was a stride ahead in the matter of pay to casualties. 

Incomparable Court in A.S. Mittal v. Province of U.P. (AIR 1989 SC 1570) further widened the extent 

of Article 32, by giving a total of Rs. 12,500 to every one of the casualties of eye medical procedure, 

coming about into irreversible harm to their eyes, and this entirety was notwithstanding the total of Rs. 

5000 previously paid by method of interval alleviation. In another writ appeal under Article 32 of the 

constitution Saheli, a Women's Resource community through Ms. Nalini Bhanot v. Official of Police 

Delhi. (AIR 1990 SC 513), the Supreme Court granted pay adding up to Rs. 75,000 to the mother of 

the casualty for the demise of a multi year old youngster on account of beating and ambush by Police 

official. This is one more case identifying with the oppression of the Police specialists, who alongside 

the proprietor of house, received unlawful strategies for getting the ousting of the home from the 

inhabitants. For this situation Kamlesh Kumari, the occupant, was thrashed and attacked by S.H.O. of 

Police, and Naresh, child of Kamlesh, was brought to such terrible condition that brought about his 

demise. The Supreme Court, depending upon the prior cases identifying with the risk, guided the Delhi 

Administration to pay remuneration to Kamlesh Kumari, a whole of Rs. 75,000 inside a time of about 

a month from the date of Judgment. On the off chance that we study the above instances of pay, we 

may presume that the Apex Judiciary introduced significant advancement growing powerfully the 

extent of Article 32 of the constitution, which is additionally one of the basic rights giving solutions 

for its first central rights given to the Indian populace. In M.C. Mehta v. Association of India (AIR 1987 

SC 1986) our Supreme Court had another chance to illuminate the compass of Article 32 by holding 

that this Article doesn't simply present force on it to give writs headings yet it likewise enables it to 

manufacture new cures and style new methodologies. The court saw that its capacity under Article 32 

is "not just injunctive in ambit that is, forestalling the encroachment of an essential right, yet it is 
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additionally healing in scope and gives help against penetrate of key right previously dedicated. It has 

the ability to grant remuneration in proper cases. It implies pay can't be granted in all cases. It must be 

granted where the encroachment is gross and its extent is, for example, to stun the still, small voice of 

the court. Along these lines the translation of Article 32 of the Constitution as to offer pay to the 

casualty if there should be an occurrence of state  overabundances/handedness/disorder (here in this 

proposition it implies Police-arranged rebellion and a wide range of cases portraying brutalities by 

Police power) has given another measurement to law of Victim logy in India. In all above expressed 

cases our Supreme Court allowed pay/model costs just in instances of outrageous need, where the 

encroachment is gross and patent, undeniable and glaring. No broad measuring stick has, nonetheless, 

been set down to gauge such hardships. 

Quantum of Punishment in Appeal from Disciplinary Proceedings 

The police can be held at risk for abusing laws and rules through inside instruments of medicinal 

activity, for example, those built up under the Police Act, 1871 or any of different laws directing them. 

The Police Act, 1871 for instance sets down offenses and procedures, for example, Segment 7 of the 

Act which manages the "Arrangement, excusal, and so on of substandard officials" or Section 29 that 

manages "Punishments for disregard of obligation and so forth". Such procedures for the most part 

happen through inward disciplinary specialists that gather proof and pass restricting requests. These 

requests can be spoken to the High Court and the Supreme Court. The restricted inquiry that is 

applicable to this notice is the degree to which the courts can meddle with the discipline forced by such 

disciplinary procedures. On account of a departmental request under Prevention of Corruption Act, 

1947 on illicit collection of advantages, it was held by a three appointed authority seat of the Supreme 

Court in B.C. Chaturvedi v. Association of India that "disciplinary specialists are actuality discovering 

specialists and have elite capacity to consider the proof so as to keep up discipline...The High 

Court/Tribunal, while practicing the intensity of legal survey, can't regularly substitute its own decision 

on punishment and force some other punishment." Relying upon this case, in 2009 a division seat of 

the Supreme Court in Ramanuj Pandey v. the State of M.P. and Ors, interfered with the discipline 

conceded by the disciplinary expert on the rule of proportionality. For this situation, the appealing 

party cop while releasing his obligations, caught one Laxmi Narain and enrolled him under Lunacy 

Act with no adequate explanation, making provocation him. As needs be, the discipline of excusal of 

the appealing party forced by the disciplinary authority was subbed with one of obligatory retirement 

from the date of excusal from administrations. Accordingly, it is the disciplinary position which will 

choose the quantum of discipline for the unfortunate behavior and the higher courts can meddle just in 

uncommon situations where the quantum of discipline is unbalanced to the offense submitted2. 

 

ROLE OF HUMAN RIGHTS GROUPS IN PROTECTING THE VICTIMS OF POLICE 

ATROCITIES 

 

Protection to such Victims by Human Rights Commission 

• The police will accommodate the assurance of open wellbeing and the privileges everything 

being equal.  

• The police will be a free organ of the Executive and will be dependent upon the course of the courts 

and limited by their requests.  

 
2  https://www.researchgate.net/publication/303401114_Effects_of_Police_Brutality_on_Society (last accessed on 20th 

May,2020) 

https://www.researchgate.net/publication/303401114_Effects_of_Police_Brutality_on_Society
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• Each law requirement organization will be illustrative of and responsive and responsible to the 

network all in all.  

• All police authorities are a piece of, and have an obligation to serve, the network.  

• Individuals from the police will practice their capacities, forces and obligations as fair hirelings of 

the overall population and the Government of the day.  

• No individual from the police may partake legitimately in political exercises.  

• No individual from the police might be requested or compelled to practice their capacities or 

controls or send police assets to advance or subvert any ideological group or intrigue gathering, or 

any individual from such a gathering or gathering.  

• The police have the obligation to maintain the privileges of and manage the cost of security to 

every ideological group, people and associations similarly without dread or favour.  

• In the activity of their privileges and opportunities, everybody will be subject just to such 

confinements as are controlled by law.  

• Constraints on the activity of rights and opportunities will be just those important to make sure 

about acknowledgment and regard for the privileges of others, and for meeting the only necessities 

of profound quality, open request and the general government assistance in a majority rule society.  

• Everybody has the privilege to participate in the legislature of their nation, legitimately or through 

unreservedly picked delegates.  

• The desire of the individuals will be communicated in occasional and real decisions which will be 

by all inclusive and equivalent testimonial.  

• Everybody has the options to opportunity of assessment, articulation, get together and affiliation. 

In numerous regards, the human rights commissions have gone about as a check. The issue, be that as 

it may, is that an organization like the NHRC in a nation of India's size turns out to be excessively 

remote from the scene to be powerful as a rule. Countless police monstrosities are submitted in modest 

communities and towns of India, where individuals don't know about the Commission's presence or of 

its techniques. It will require some investment, a few corrections in law, true and effective endeavors 

by the commissions to satisfy their sanction and colossal weight from people in general to make the 

human rights commissions in India adequately solid, autonomous and dynamic to guarantee the 

responsibility of state foundations and assurance of residents against infringement of their privileges. 

Protection to Victims accorded by other Human Rights Groups 

NGO exercises identifying with the police are extensively of two sorts: (1) those worried about 

infringement of human rights submitted by cops and (2) those worried about changes in the working 

of the police association. The previous gathering of exercises incorporates bringing police barbarities 

out in the open and putting pressures on the administration to make a move against the police. Police 

or government response to NGO charges is normally that of disavowal. The administration is 

commonly hesitant to uncover police maltreatment of intensity as it could be utilized against them by 

the restriction. In any case, where the documentation of human rights infringement is true and bolstered 

by obvious proof, the administration is compelled to make a move. In any case, reporting human rights 

infringement submitted by police staff represents a significant test to the NGOs. The errand is very 

overwhelming not just in view of the scary idea of the work yet additionally due to absence of skill. 

The NGO's absence of ability makes it hard for them to advocate effectively for solid elective designs 

for rebuilding the police or suggest programs for activity inside the current system. For instance, during 

the public viciousness in Gujarat, the police didn't enlist the objections of a significant number of the 

casualties of collective savagery who had a place with minority ethnic gatherings. A considerable lot 

of these casualties were denied remuneration just as access to criminal equity. While an enormous 

number of NGOs were anxious to support the people in question, they couldn't do much in light of 

their own numbness of law, the police and court techniques. One issue looked by NGOs upholding for 

police changes is the non-accessibility of data about government's arrangements and projects 
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concerning the police. The police are extremely hesitant to impart data to pariahs, especially the NGOs. 

This hamper crafted by the NGOs, particularly with respect to police changes. 

 

 

REHABILITATION AND COMPENSATION TO THE VICTIMS OF POLICE 

ATROCITIES. 

 

Emergence of New Era of Compensatory Jurisprudence by the Supreme Court 

In the entire procedure of criminal organization of equity, the guilty party remains the prime figure 

and the casualty is totally overlooked. No one wants to see regarding what befalls the casualty after 

the committal of offense on him Rather the casualty is confronted with cross examination, delays, 

suspensions, court appearances, provocation on account of individuals, police and legal counselors, 

loss of profit, wastage of time and dissatisfaction, and so on. Very little credible exact studies have 

been made to contemplate the destiny of survivors of criminal offenses. It is only barely any decades' 

back that the criminologists/sociologists acknowledged to focus their idea to a method to help and 

guarantee that the casualty is redressed. So as the possibility of pay to casualties has been restricted 

for the most part in criminal cases. As of late, the Supreme Court of India now and again has conceded 

remuneration to the survivors of state abundances likewise by conjuring Article 32 of the Constitution. 

No framework can grow appropriately until it adjusts itself to the financial advancement of the majority 

whose fates it is intended to guide and control Recognizing the significance being given o the idea of 

remuneration to casualties, the Supreme court has allowed pay/commendable expenses to those people 

whose privilege was damaged by the state and its organization particularly, the Police power. In spite 

of the possibility of paying to the casualties is understood in both the ideas yet excellent expenses are 

basic in the idea of reformatory harms. Praiseworthy costs fill in as a proportion of discipline to the 

state and at the time a proportion of harms to the casualty for an inappropriate done to him by the state. 

Open law obligation regarding police powers discovers its source in the Constitution of India and 

regulatory law. For infringement of basic rights expressed in Part III of the Constitution, for example, 

right to life and freedom, security against self-assertive captures and unlawful confinement, assurance 

from separation and inconsistent treatment and so on, the courts have over and again held the police 

subject under open law and have forced monetary risk on the State as pay for the damage caused. A 

progression of Supreme Court decisions starting from the mid 1980's laid the central standards for 

holding the State obligated for police wrongdoing and maltreatment of intensity, making monetary 

remuneration a huge solution for such infringement of basic rights. The point of reference can be 

followed to the pivotal 1983 instance of Rudul Sah v. Province of Bihar, a three adjudicator seat of the 

Supreme Court under writ purview, passed a request for pay for the infringement of Article 21 and 

Article 22 of the Indian Constitution. For this situation, the solicitor was unlawfully kept in jail for a 

long time significantly after his absolution. On finding that his detainment was entirely unjustified, he 

requested pay for the unlawful confinement. Albeit a conventional cure through a common suit was 

accessible to the solicitor for guaranteeing remuneration, the Supreme Court held that it wouldn't do 

equity simply by passing a request for discharge from unlawful confinement and in actuality had the 

ability to guide the State Government to pay. It requested an aggregate of Rs 30,000 to be paid by the 

State inside about fourteen days of the request. 

The Role of Media to Sensitize the Community against Police Atrocities 

The media has assumed a significant job in moulding Indian culture both in the pre just as the post-

freedom period. The print medium, which incorporated the papers and other opportunity related 

writing contributed in a major manner to the opportunity battle. Opportunity came, and the nation up 

close and personal with a large group of financial equity issues. The principle job for the media under 



 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 139  

these conditions was that of illuminating and instructing for the rights to the different gatherings of the 

general public.  

One of the most cautious guard dogs over the police workings in this nation is the media. The media 

in India appreciates a wide proportion of opportunity. It has colossal reach and force. Mechanical 

advances saw during the most recent couple of decades have changed the universe of interchanges and 

opened outskirts, which were up to this point obscure to the media or past its span. Any infringement 

of human rights happening anyplace in the nation can be known to the remainder of the nation in the 

blink of an eye, gave the media takes it up. The media has indicated extraordinary enthusiasm for 

giving an account of human rights infringement submitted by cops. It is a model cited here "what 

occurred in Gujarat" during public uproars a year ago (2002) was known to the remainder of India and 

the world essentially through the endeavors of the media. Notwithstanding, the known occurrences of 

police wrongdoing or maltreatment of intensity are far not exactly those that happen however are not 

known. The media's inclusion now and then is lacking and specific. There are different sorts of cases 

which show the job of media in the projects of recovery and remuneration. Quick development in the 

organization of equity framework is because of the job of media case of Bihar state in the 

administration of Babu Nitish Kumar is significant for the security of open. Subsequently the 

accomplishment of fast development in equity conveyance framework and recovery and pay are the 

majors accomplishing endeavours of media3. 

 

CONCLUSION AND SUGGESTIONS 

Giving a suspicion that all is well and good to the standard residents and taking care of their complaints 

is reliant on the foundation of a police power, which is productive, genuine and expert deeply. The 

way that such a police power doesn't exist in India is validated by the discoveries of the different 

commissions and advisory groups, the grumblings got by the human rights commissions, the narratives 

revealed by the press and the encounters of the ordinary citizens in the city. The requirement for police 

changes is plainly obvious and critical. There are two headings in which police changes must be sought 

after at the same time. One is to set up legal institutional courses of action, which would guarantee that 

the intensity of administration of the state government over the police power is restricted to ensure that 

police execution is in severe understanding with law. At the end of the day,the police capacity to build 

up rule of law and not the standard of governmental issues. This would require protecting them from 

outside ill-conceived control and giving them useful self-sufficiency. When the police are given 

utilitarian autonomy, they should be considered responsible for the wrongs they do. The current 

components of responsibility must be fortified and improved. Furthermore, new components, working 

autonomously to screen the working of the police and to ask into open objections against the police, 

must be set up. The exhibition of the police as an association and the conduct of police work force as 

people both need consistent observing. The other course is to think regarding doing everything that 

could possibly be done to fortify and improve the policing under the current set up. Other than 

redesigning the enlistment, preparing and administration principles, the working and everyday 

environments of lower police faculty need huge improvement-an activity that should begin with raising 

the status of constabulary.  To see better the states of the survivors of police monstrosities and the 

effect of pay and recovery arrangements, different relapse investigations were utilized to consider the 

wonder. The outcomes demonstrate a potential structure blemish in our police framework. This 

examination speaks to the subjective endeavors through some subjective meetings, in the field of the 

measures or keeps an eye on the unbridled forces of the police and for sure to recognize the effect of 

remuneration and restoration arrangements on casualties just as the specialists. The observational 

investigation is exploratory in nature and discoveries are provisional. In synopsis, the examination has 

 
3 file:///C:/Users/asoke%20kr%20ghosh/Downloads/Roy_Sudipto_Brutality_in.pdf (last accessed on 22nd May,2020) 

file:///C:/Users/asoke%20kr%20ghosh/Downloads/Roy_Sudipto_Brutality_in.pdf
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found there are police barbarities spread in the general public as in police headquarters, in correctional 

facilities and on streets even. The fundamental thought process of the investigation was to make these 

casualties mindful of the arrangements of their restoration and pay. 

Suggestions 

Therefore, the following guidelines may be provided to develop a comprehensive system of victim 

compensation: 

1. A complete legitimate code for casualty remuneration is a desperate need. The opportunity has 

arrived for the assembly to quit contracting its obligation. Subsequently an, exhaustive legitimate 

code ought to be sanctioned, accommodating reasonable treatment, help and satisfactory 

remuneration to casualty, in its increasingly unselfish structures obtained. 

2. It ought to be made required for the state to pay remuneration to the casualties of wrongdoing of 

the private criminal wrongs as well as for criminal acts executed by its organizations. This 

obligatory obligation of state picks up significance from two perspectives, to be specific as a 

government assistance state focused on the established objective of social equity and furthermore 

for its inability to ensure to life, freedom and security of its residents. 

3. Measures ought to be taken to decrease bother to casualties, secure their protection, any place 

fundamental and guarantee their wellbeing. 

4. Special arrangement ought to be made for instalment of pay to the ladies survivors of wrongdoing 

especially in the situations where the ladies are the casualties of deplorable and brutal violations 

like assault and so forth. 

5. The existing arrangements identifying with instalment of remuneration under segment 357 

Criminal Procedure Code needs pressing change in two regards. To be specific (1) Payment of 

remuneration ought to be made obligatory. (2) An extraordinary arrangement accommodating 

compensatory to the survivors of maltreatment of intensity ought to be joined in the area. 

6. In cases including maltreatment of intensity by the specialists especially infringing upon crucial 

rights the remuneration payable to the casualties ought to be extraordinary than in different cases. 

7. The most significant proposal is the prerequisite to set up an Action Oriented Program which 

incorporates all the above given recommendation after a survey and to fabricate the limit of all the 

concerned organizations and their specialists. 

 
BIBLIOGRAPHY 

Primary Sources 

List of cases: 

1. Khetri v. Territory of Bihar (AIR 1981 SC 928) 

2. Sant Bir v. Province of Bihar (AIR 1982 SC 1470) 

3. Rudal Shah v. Province of Bihar (AIR 1983 SC 1086) 

4. Orason v. Territory of Bihar 

5. Bhim Singh v. Province of J and K (1985 .4 SCC. 677) 

6. Peoples' Union for Democratic Rights v. province of Bihar (AIR 1987 SC 355) 

7. A.S. Mittal v. Province of U.P. (AIR 1989 SC 1570) 

8. Ms. Nalini Bhanot v. Official of Police Delhi. (AIR 1990 SC 513) 

9. M.C. Mehta v. Association of India (AIR 1987 SC 1986) 

10. B.C. Chaturvedi v. Association of India 

11. Ramanuj Pandey v. the State of M.P. and Ors 

12. Rudul Sah v. Province of Bihar 

13. Menaka Gandhi v. Union of India (AIR 1978 SC 597) 



 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 141  

Acts: 

1. Protection of Human Rights Act, 1993 

2. Indian Police Act, 1861 

3. Indian Evidence Act, 1872 

4. Indian Penal Code 

5. The Code of Criminal Procedure Act, 1973 

 

Secondary Sources 

Books: 

1. Constitution Law of India – Narendra Kumar 

2. Constitution Law of India – H.M. Seervai 

3. Perspective on Human Rights – Vijay K. Gupta 

4. Bail Law and Procedures – Janak Raj Jai  

5. Human Rights in India – B.P. Singh Sehgal 

Reporters and Journals: 

1. Journal of Indian Law Institute 

2. All India Reporter (AIR) 

3. Supreme Court Cases (SCC) 

Web references: 

1.  https://www.files.ethz.ch/isn/151470/IAVA-IB3-A-Heavy-Hand.pdf (last accessed on 15th 

May, 2020) 

2. https://www.researchgate.net/publication/303401114_Effects_of_Police_Brutality_on_Societ

y (last accessed on 20th May, 2020) 

3. file:///C:/Users/asoke%20kr%20ghosh/Downloads/Roy_Sudipto_Brutality_in.pdf (last 

accessed on 22nd May, 2020) 

 

https://www.files.ethz.ch/isn/151470/IAVA-IB3-A-Heavy-Hand.pdf
https://www.researchgate.net/publication/303401114_Effects_of_Police_Brutality_on_Society
https://www.researchgate.net/publication/303401114_Effects_of_Police_Brutality_on_Society
file:///C:/Users/asoke%20kr%20ghosh/Downloads/Roy_Sudipto_Brutality_in.pdf


 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 142  

RELEVANCE OF CAPITAL PUNISHMENT IN THE CURRENT 
SOCIETY 

- Nihal Raj* 

 

ABSTRACT 

Capital Punishment has become the most controversial topic over the past few years. There are 

many arguments that support the practice of Capital Punishment and there are arguments that are 

against it. Capital Punishment is regarded as a legal authority to kill an offender for violating a law. 

The first established death penalty laws date as far back as the Eighteenth Century B.C. for 25 

different crimes in Britain. This practice has been criticized over the past few years in India 

considering the legal and moral principles of the society. 

 

The main purpose of this paper is to bring out the relevance of capital punishment in the current 

society. This paper highlights those points which supports Capital Punishment and explains how the 

positives outweigh the negatives of this procedure. Through the medium of this paper the aim is to 

reflect the importance and the impact of Capital Punishment in the society. This article has left the 

concept of the necessity of capital punishment in the society for future research. 

 

Key Words: Capital Punishment, Moral, Legal Authority, Principles 

 

 

INTRODUCTION 

 

Capital Punishment must be given in the rarest of rare cases, in the sense for the heinous crime 

committed by a person. The Prisoners, who have committed such crimes and are serving imprisonment 

for 14 years, will be losing 14 years of their life and post that period they will not be accepted in the 

society as they will be branded as a criminal for the rest of their life. Our system must adopt a rigid 

and severe alternative when it comes to controlling the crime rate in the country, and in order to deter 

people from committing crimes in future, the system must come up with a severe punishment.  

 

Capital Punishment can act as an approach to liberate these inmates from their suffering and giving 

them the option to give up this depressing life. A criminal who has committed crime that is really 

unpardonable needs to be eliminated immediately as their existence in the society is not only likely to 

destroy the balance in the society but also encourage several criminals to commit the same crime over 

and over again. The citizens of the society must be responsible and accountable for the development 

of their society and the country at large. 

 
RATIONALITY AND EMOTIONS 

Capital Punishment is quite subjective in the moral dimension of the society. The process of executing 

criminals as a punishment has given rise to various ethical concerns from different strata of the society. 

Many of these ethical principles have termed this process to be retributive in nature. According to 

scholars, the rationality of these proceedings should take over the emotions and morality of people, 

especially in criminal cases. Emotions cannot act as a hurdle between creating stability in the 

functioning of the system. In Punishment and Culture, Phillip Smith a professor of Sociology and co-
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Director of the Yale Centre for Cultural Sociology, wrote, “Punishment is a deeply meaningful activity 

that still needs to be interpreted if it is to be understood”.1  

The Indian Courts do not consider the emotional aspect of the society when sentencing a criminal for 

an offence committed. When it comes to punishing the sinners the question of philosophy, law, religion 

or psychology does not come into picture. Capital Punishment is the most severe punishment, and the 

punishment of this sort is more in need of justification. Capital Punishment is used as a resort to punish 

the savage offenders. The illegality of these proceedings cannot be justified merely on emotional or 

moral grounds.  

The concept of capital punishment is a debate between rationality and emotions. Emotions and 

rationality are two inseparable concepts, and according neuroscience when there is a conflict between 

these two concepts, it is the emotion that triumphs.  

Capital Punishment is a very pivotal topic, as this can revolutionise the way states machinery functions 

and concepts like rationality and emotions cannot hinder the functioning of a procedure that is likely 

to change the face of the system. 

 

RETRIBUTIVE PRACTICE 

There are several theories of punishment and they can be simply divided into categories: Utilitarian 

and Retributive. The Utilitarian theory seeks to punish the offenders to discourage them from repeating 

the same offence in the future; on the other hand Retributive theory is followed with the intention to 

punish the criminals who deserve to be punished. 

The procedure of capital punishment is termed as a retributive practice that is done in bad faith by the 

judiciary. The retributive aspect of capital punishment acts as a justification for the supporters of death 

penalty. Identifying capital punishment to be a retributive process not only hinders the rational 

objective of this procedure but it also hurts the emotions revolving around this practice. When it comes 

to a heinous crime, the society tends to respond with an outrage and in a retributive manner. The 

process of capital punishment does not function on an ‘Eye for an Eye’ principle; rather it seeks to 

eliminate the vermin from the society. The different meanings given to retribution probably account 

for disagreements over its influence on death penalty opinions and help explain why the acceptability 

of retribution as a justification for capital punishment is contested.2 

According to the influential Prussian German philosopher Immanuel, the justification of punishment 

is completely retributive. Kant acknowledged that retribution carries a message to the public of moral 

disapproval of criminals and their acts, and therefore conveys a de facto general deterrent effect. The 

theory proposed by Kant has an aim to prevent the society from going down the lane and pass a 

message to the society, that everyone will be treated equally and no one will be told apart, and that the 

punishment for heinous crimes committed by anyone for that matter is liable for death sentence.3  

Retribution is a theory demanding that criminals be punished in proportion to the harm they have 

inflicted on their victims, thus death would be a proportional punishment for someone who has taken 

the life of another with full mens rea.  

 
1 Smith, P, Punishment and Culture( University of Chicago Press 2008). 
2Bohm, R. M,. “Retribution and capital punishment: Toward a better understanding of death penalty opinion”. JCJ, 227-

236 (1992). 
3Walsh, A., & Hatch, V.L.. “Capital Punishment, Retribution, and Emotion: An Evolutionary Perspective”. New Criminal 

Law Review: IIJ, 21(2), 267-290 (2018). 
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We are all citizens of a society and in one way or the other we are responsible and accountable to the 

society. Societies are not made up of bricks or infrastructure it is made up of people living in the 

society. Since we are a part of the society and this nation, we should be accountable to this society, 

everyone in the society should be treated equally, and there is certain decorum and discipline needed 

to live in a society and anyone who tries to hinder or break the decorum of the society has to face the 

consequences.  

In a central tenet of evolutionary theory that anyone with an intention to steal resources or the basic 

needs from any citizen of the society is a severe threat to the entire society and all social groups, such 

actions of an offender generate feelings of anger, outrage, and a desire to punish. Victims feel angry 

when treated unfairly and this gives rise to moral outrage. Without moral outrage there would be no 

motivation to cleanse the society of such suckers and cheats. 

 

EMOTIONAL PURVIEW OF CAPITAL PUNISHMENT 

In a capital case for heinous crime committed by a person and especially when there is jury involved, 

there are a lot of emotional reactions that has to be taken into consideration. The judge may instruct 

the jury to set their emotions aside and decide the defendant’s fate by a rational deliberation of the law 

and the facts before them. A jury has the duty to take into consideration all the facts and evidences 

presented before them and decide the fate of the defendant, which in cases of heinous crimes is a very 

difficult to decision to be given by the jury collectively.  

The moral and emotional judgements despite not holding much of a significance in the court of law, 

but they tend to render the most effective judgements given their long evolutionary history. 

Considering the quantum of heinous crimes committed in the society the moral judgements translate 

that sometimes revenge is more human than justice.  

According to Rob Canton a Professor in Community and Criminal Justice at De Montfort University, 

social emotions may come into play in jury deliberations in death penalty cases. He goes on to explain 

that retribution nature of this practice tends to restore the balance in the society, offenders are 

subconsciously viewed as traitors and enemies of the group “not one of us”, which serves to neutralise 

our feelings of care and compassion for them.4 

Criminals and offenders having an intention to hinder the peace of the society must not be treated with 

compassion. An offender after committing an offence if viewed with a humanitarian perspective is 

likely to encourage that person to commit further crimes in the future. An offender committing a 

heinous crime cannot be considered a part of the society as they disrespected the authority and have 

broken down the social contract, such offenders are often treated as dirt in the society and they need 

an act of cleansing as early as possible to prevent them from polluting the society.  

According to the Mahabharata, Lord Krishna explains that the war was necessary for a new world to 

emerge. The battle between the Pandavas and Kauravas is nothing but a fight between justice and 

injustice, good and evil. The war will play a pivotal role in wiping out the vermin that is the Kauravas, 

this not only makes them pay for the sins but also liberates them from all the sins they have committed. 

Lord Krishna goes on to explain that when a woman is being molested or harassed or when actions 

hinder a woman’s self-respect, the person or group of persons responsible for the incident should face 

the consequences in order to meet their end.  

 
4 Walsh, A., & Hatch, V.L.. “Capital Punishment, Retribution, and Emotion: An Evolutionary Perspective”. New Criminal 

Law Review: IIJ, 21(2), 267-290 (2018). 
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One such case is the Nirbhaya case in Delhi, where the word Nirbhaya is the pseudonym used for the 

rape victim of the infamous 16 December 2012 Delhi gang rape incident. Nirbhaya was not just 

sexually violated; her body was mutilated beyond human imagination. There was a lot of outrage in 

the society, and the society demanded the culprits to be hanged. The Supreme Court gave its judgement 

and the culprits were given Capital Punishment and the minor was tried in Juvenile Justice Board 

where he put in remand home for 3 years. 

The crime that took place in Delhi is not just heinous but it’s demonic in nature. The report of National 

Crime Records Bureau’s “Crime in India 2016” report reveals that 94.6 percent cases, the perpetrators 

were none other than the victim’s relatives including brothers, fathers, grandfathers, sons or 

acquaintances. The report showed that in the year 2016, a total of 38,947 cases of rape were registered 

in the country under Protection of Children from Sexual Offences Act (POCSO) as well as Section 

376 and other related section of the Indian Penal Code. 

 

 

The above graph 5  speaks about the conviction rate of such cognisable offences. Rape is an 

unpardonable offence which takes few minutes to commit but to convict the culprits in the court of 

law it takes months. Criminals who commit rape or any such unpardonable offence should not be given 

a second chance in the court of law; instead an immediate imposition of Capital Punishment should 

take place in such rarest of rare cases.  

In capital cases the humanity concept may intervene from making moral idealistic judgement, however 

by punishing such filth of the society we are giving the society another hope for humanity, as the 

society will hope to live in peace and harmony. Capital Punishment should not be viewed as a practice 

that is against the concept of humanity on the contrary it should be viewed as a practice that is likely 

to retain the belief on humanity among the citizens of the society after eliminating such offenders from 

the society. 

 

LOCAL DEMOCRACY AND THE RETENTION OF DEATH PENALTY IN THE UNITED 

STATES 

 
5 National Crime Records Bureau, India, available at: https://www.thequint.com/news/india/india-rape-data-106-rapes-

per-day-4-in-10-victims-minors (Last Modified 16th April, 2018) 
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Of all the Western Democracies that retain the practice of the death penalty, United State is one among 

them. The government of the United States have retained the practice of death penalty to counter the 

violent crime rates in the country. This measure should be adopted by other democracies and especially 

in the largest democratic country like India. This can only be possible if there is a lot of public support 

for this practice. Abolitionists can argue that stopping the use of the death penalty will help a 

democratic country if it removes a practice that undermines basic human rights, which a democratic 

country are meant to uphold and protect. In a country like India the abolition of this practice is 

generally pursued through political or juridical channels, a common concern is that political elites push 

ahead with abolition, despite popular opinion remaining in favour of the death penalty.6 

Despite the abolitionist favour the abolition of death penalty, questions are raised by the public that 

support this practice to adopt the measure to retain this practice as it is done by other democratic 

countries that are much superior to that of India. If a democracy in the very meaning is translated as a 

government for the people, of the people and by the people, why is that their word and will is not given 

significance in this aspect of the system? At the heart of any coherent theory of democracy is some 

conception of majority rule, yet in nations such as Taiwan and South Korea where governments have 

pushed for abolition, large public majorities continued to support capital punishment.7 

In a democratic country like India it is the people that form the government by electing their 

representative to take decisions on their behalf keeping in mind the interest of the public. The same 

leaders who were elected by the public are restricting a practice that is believed to hinder the rights of 

the people, without knowing people’s will and intention. Over the last few years several such heinous 

crimes have been committed, and yet men, women and children are continuing to be victims of such 

demonic incidents.   

In the times of rulers and kings, this practice was used to punish any person who has committed any 

capital violation; however since then this practice has lost its significance in the society.  

 

FUTURE DANGEROUSNESS 

One of the most important factors that jurors consider in capital cases is the defendant's risk of future 

criminal behaviour or future dangerousness. Expert testimony concerning future dangerousness is 

routinely introduced by the state during the penalty phase of death penalty trials and in several states 

an assessment of violence risk is required in order for jurors to impose a death sentence.8 

Research conducted by the Capital Jury Project suggests that jurors spend a significant amount of time 

during deliberation discussing the defendant's risk of future dangerousness, which they often infer to 

be high from a lack of remorse, the defendant's questionable mental capacities, and the perceived 

brutality of the crime.9 

In some jurisdictions, lack of future dangerousness can be introduced as a statutory mitigator in capital 

trials.10 

 
6 Hobson. C, In The Politics of the Death Penalty in Countries in Transition (pp. 41-58). Routledge (2013). 
7 Johnson, D.T., & Zimring, F.E.,The Next Frontier 213. Oxford University Press (2008). 
8 Cunningham, M. D., & Reidy, T. J., “Violence risk assessment at federal capital sentencing: Individualization, 

generalization, relevance, and scientific standards”. Criminal Justice and Behaviour, 29(5), 512-537 (2002). 
9 Gordon, N., & Greene, E., “Nature, nurture, and capital punishment: How evidence of a genetic–environment interaction, 

future dangerousness, and deliberation affect sentencing decisions”. Behavioral sciences & the law, 36(1), 65-83 (2018). 
10 Dorland, M., & Krauss, D., “The danger of dangerousness in capital sentencing: exacerbating the problem of arbitrary 

and capricious decision-making”. Law & Psychol. Rev., 29, 63 (2005). 
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In Bachan Singh v. State of Punjab11, the accused was sentenced to life imprisonment for murdering 

his wife, later on after murdering the family members of the deceased for whom he was sentenced to 

death. The Supreme Court listed “future dangerousness” of the accused as one of the factors the court 

must consider when awarding the death sentence. The onus is on the State to prove the same. Also in 

the case of Gurdev Singh v. State of Punjab,12 it was held that a case where the brutality of the crime 

is taken into consideration it rules out the possibility of reform or rehabilitation. In Bachan Singh v. 

State of Punjab the Supreme Court of India noted certain mitigating factors that may form the basis of 

such “special reasons”, one of these factors being “the probability that the accused would not commit 

criminal acts of violence as would constitute a continuing threat to society”.13 

In practice, it was found that the issue of future dangerousness is the most important question to be 

answered for a defendant seeking to avoid execution.14 

In Deepak Rai v. State of Bihar,15 in this case the accused was held guilty for conspiring and murdering 

the family of the deceased. The Supreme Court reiterated that the “law prescribes for the future with 

yesterday’s tools.” In this case despite not having any past criminal antecedents, their satisfactory 

conduct in jail and perfectly fit for rehabilitation the court sentenced the appellants to death.  

The main idea behind this notion of future dangerousness is to prevent more adverse consequences in 

future. The ethical aspect of this concept is debatable but it is likely to prevent another similar incident 

to occur, in response to which we need stringent laws in place deter such crimes in future. Along with 

future dangerousness one thing also must be taken into consideration and that is the brutality of the 

murder.  

In Mofil Khan v. State of Jharkhand,16 Ajitsingh Gujral v. State of Maharashtra,17 Mohd Mannan v. 

State of Bihar18 and Holirom Bordolai v. State of Assam19 are some of the cases where the brutality 

of the crime was taken into consideration and death penalty was awarded.  

In giving a death sentence not only do they consider any criminal antecedents, but also the mental 

condition of the accused. Criminal Antecedents provide a brief record of all the criminal acts 

committed by the accused which makes it simpler for the judge to decide that a particular can be a 

threat and a menace to the society. However, in the precedents stated above it is clearly observed that 

just by not having any criminal antecedents, the accused is not left scot free.  

It is because a judge also looks into the facts of the case to decide whether a particular act was a 

premeditated one or not, if yes there is a very high possibility the accused would commit the same act 

again when the circumstances demands for it. Also if not a premeditated one but an act that has been 

committed in a gruesome manner by the accused in all his senses has no right to live considering the 

brutality of the crime.  

In the Nirbhaya case the victim was no way associated with the culprits; however the victim faced a 

very gruesome death at the hands of the culprits. In such sensitive cases thinking of reforming or 

 
11 AIR. 1980 S.C. 898 
12 AIR 1585, 1964 SCR (7) 587 
13 Mehta, M. H, “Is There Such a Thing as “Future Dangerousness”? Examining Capital Sentencing Jurisprudence in India 

After Anil Anthony”. New Criminal Law Review: IIJ, 22(2), 200-222 (2019). 
14 Eric F. Citron, “Sudden Death: A Legislative History of Future Dangerousness and the Texas Death Penalty”, 25(1) 

Yale L. & Pol’y Rev. 143, 151, 155 (2006). 
15 (2013) 10 SCC 421. 
16 (2015) 1 SCC 67. 
17 (2011) 1 SCC 67. 
18 (2011) 5 SCC 317. 
19 (2005) 3 SCC 793. 
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rehabilitation of the culprits not only does it contradict the meaning of justice but also it’s a gross 

miscarriage of justice of the victim’s family.  

The juries in Texas courts have relied upon three kinds of evidence in reaching conclusions of future 

dangerousness. The first is anamnestic, using the defendant’s prior criminal history as evidence of their 

propensity for criminality. The second is actuarial, using the heinousness of the immediate offence to 

predict future violent potential. The third is psychiatric or expert clinical testimony regarding the 

defendant’s propensity to commit violent crimes in the future,20 and according to Section 45 of 

Evidence Act such expert opinion is admissible in the court of law.  

Hence it is very essential to distinguish between any case and a rarest of the rare case, in order to 

analyse the facts in detail taking into consideration the minute details and after interpretation of each 

and every detail to come to the conclusion that given the facts of the case and the act committed the 

accused can be sentenced to death.  

 

ULTIMATE APPROACHES TOWARDS UNDERSTANDING DEATH PENALTY 

ATTITUDES 

Capital Punishment as a practice is accepted with divergent attitudes that are backed up with proximate 

explanations. Capital Punishment at national level has been examined in relation to political stability, 

tolerance for deviant behaviour and social freedom. However, it can also be examined using an 

evolutionary lens, which explains that under many circumstances people endorse to death penalty.  

When viewed through an evolutionary lens we get to know that by endorsing this psychological 

mechanism benefits the domain of resources in our country. Our ancestors faced fluctuations in the 

availability of resources. In an experiment conducted by Griskevicius and others,21 it was found that 

by manipulating resource scarcity affected individual’s financial decision making. Perceptions of 

scarcity have also influenced food choice, moral behaviour and economic redistribution.22  

In order to avoid these circumstances of scarcity of resources, we observe a slight inclination for certain 

punishment strategies specifically capital punishment. The study performed by Boehm in 2012, 

indicates that elimination focused punishments should be reserved for wrongdoers who pose the most 

serious of threats. According to Boehm, elimination focused punishments are utilised when there is 

group agreement that certain individuals must be purged from the group lest the survival of the entire 

group is threatened.23  

When resources are abundant, investing in the rehabilitation and reintegration of transgressors may 

prevent the loss of a potentially valuable member to the group. Resource scarcity and the potential 

costs of keeping serious criminal offenders within the group may be prohibitively large. Therefore, 

people tend to favour elimination focused punishments when resources are scarce.  

 

DISCUSSIONS & DELIBERATIONS 

 
20 James W. Marquart, S Ekland-Olson, JR Sorensen, “Gazing into the Crystal Ball: Can Jurors Accurately Predict 

Dangerousness in Capital Cases? 23(3) Law & Soc’y Rev. 449, 454-57 (1989). 
21 Griskevicius, V., Ackerman, J. M., Cantú, S. M., Delton, A. W., Robertson, T. E., Simpson, J. A., ... & Tybur, J. M., 

“When the economy falters, do people spend or save? Responses to resource scarcity depend on childhood 

environments”. Psychological science, 24(2), 197-205 (2013). 
22 Williams, K. E., Votruba, A. M., Neuberg, S. L., & Saks, M. J,. “Capital and punishment: Resource scarcity increases 

endorsement of the death penalty”. Evolution and Human Behavior, 40(1), 65-73 (2019). 
23 Boehm, C. “Costs and Benefits in hunter-gatherer punishment”. Behavioural and Brain Sciences 35(1), 19-20. 
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In the arguments made below their respective sub headings the main agenda of this article is to throw 

light upon the relevance of Capital Punishment in the scenario of the current society. Capital 

Punishment may seem as a very inhuman practice and as a procedure that violates human rights; 

however it is very important to consider the facts of a particular case in various circumstances. Capital 

Punishment might not be accepted by the society or the government considering many emotional 

parameters associated with this issue, however it is very important to wake up and smell the hummus 

as real life scenarios in the society has crossed the bar of compassion and human emotions. In the real 

world rationality should always prevail over the emotions in order to set an example in the society. No 

society or a country for that matter has ever made progress without a proper discipline set in place and 

without a proper authority to enforce such disciplinary conduct among the people of the society. In 

order to accept this practice one must understand the objective of this practice as to what significance 

it has in the current society.  

Psychological and Philosophical theorists would see this practice as a means to get revenge, that is 

where they are mistaken, Capital Punishment does not operate on a Tit for Tat principle on the contrary 

it tries to set an example in the society, thereby preventing another tragedy to take place in the lines of 

the same cruel incident. Capital Punishment must be imposed in such a way that it must deter the rest 

of the people in the society from going down this path. As the citizens of the society we are responsible 

and accountable not only for our society but for our nation as well. In a country like India this practice 

is very much needed considering the intensity of the crimes committed. Capital Punishment is 

portrayed as a practice that must be treated as an ultimate punishment for the heinous of crimes 

committed in the country. It must be treated as the last resort, if no other punishment deems to be fit 

for a particular criminal case. Cases like Nirbhaya and many more cases that have been registered and 

not to mention the cases that have not been registered, such criminal acts that have shocked the nation 

to its core must be dealt with Capital Punishment.  

The National Crime Records Bureau 2013 annual report states that 24,923 rape case were reported in 

2012 and in 2017 there is an increase in the number of rape cases being reported by 3.03% and at the 

same time there has been a decrease in the conviction rate, the reported rape cases in Delhi have 

increased from 757 to 780. These numbers reflect the need of capital punishment to be brought in 

practice. Capital Punishment can be used as a way to tackle these numbers and reduce the percentage 

of the amount rape incidents or for that matter any other heinous crimes taking place in the current 

society.  

 

CONCLUSION 

Capital Punishment is a tool that can be used to create a sense of discipline in this country, and set an 

example to other democratic countries that our nation believes in the concept of development with a 

sense of discipline. The argument advanced is that there should be a system of pure rationality, and 

there should be an urgency to punish those who violate the social contract that is ingrained into all the 

humans, that serves as a normative state’s right to punish and do justice. In order for it to be effective 

the rationally endorsed moral systems must be compatible with our evolved emotional systems. Capital 

Punishment is the notion of amending a wrong. Emotions also play a crucial role when it comes to the 

imposition of capital punishment, intense emotions such as anger, disgust and sympathy play strongly 

into our processing of a heinous murder, and these emotions have evolved to such an extent that it 

holds the society together. Although this practice is imposed with an intention to bring a sense of 

discipline in the society, the necessity of the death penalty is still under debate, we should acknowledge 

that to understand punishment, we must understand the role of emotions in the decision-making 

process. Our mind will try to balance the pros and cons of this practice however this practice must not 

be neglected, if implicated in a very judicious way, it can be the perfect tool to create a path for 
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progress. This practice cannot be labelled as irrational and set aside. Egregious harm done to others, 

especially murder and rape, this practice goes on to say that this behaviour cannot be tolerated. 

With respect to humanity, Capital Punishment is not an animalistic approach to punish the criminals. 

It is just a step that we need to take to ensure our country progresses in the direction of order, system, 

peace and harmony.  
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THE ROLE OF THE JUDICIARY IN THE SURVIVAL OF 
DEMOCRACY 

- Subiyah Hafeez Siddiqui* & Arifa Hafeez Siddiqui+ 

 

ABSTRACT 

Independence of judiciary is the norm of constitutionalism. It is the litmus of a healthy democracy 

which ensures checks and balances on the absolutism of the executive. Instances from the glorious 

past of the Supreme Court of India show the zeal and courage with which the Judiciary protected 

and upheld the democracy through turbulent times. Taking a cursory look at the similar situations in 

other democracies reinstate the belief that independence of judiciary is indeed paramount and its 

role in the protection of democracy is immense. Lately in the Indian socio-political scenario 

inactivity on the part of higher judiciary and executive interference has been observed, making one 

wonder if the Judiciary is still independent after all? This article analyses the impact of independent 

judiciary on the protection of independent right. 

 

Separation of power between the three organs of the government is a prerequisite for a flourishing 

democracy. French enlightenment political philosopher, Montesquieu is accredited with the theory of 

Separation of powers between the legislature, the executive and the judiciary. He propounded that the 

judiciary must be completely independent of the “clash of interests in the State”1. It subsequently found 

prominence in the constitutions of democratic nations.   

Independence of judiciary is the sine qua non of the democratic republic untethered from external 

control of all sorts. The Supreme Court is the interpreter of the Constitution and custodian of the 

fundamental rights. Article 142 of the Indian constitution sanctions any law made by the legislators to 

be declared void on the ground of arbitrariness. Through judicial review under article 323, Supreme 

Court ensures the people of India, freedom from the unjust arbitrary laws by declaring them ultra vires 

the constitution. The conclusive power of the Supreme Court to decide the fortuity of the impugned 

law can be effectively employed when judiciary is free from the control of the executive and the 

legislators. Article 50 of the Indian constitution directs the State to “take steps to separate the judiciary 

from the executive in the public services of the State” 4  ensuring independence of judiciary. 

Theoretically, the constitutional provisions seem to further the cause, reality rather varies. 

Independence of judiciary is the norm of constitutionalism.  

 

APPOINTMENT AND REMOVAL OF THE JUDGES 

The Judges of the Supreme Court are appointed by the President in consultation with the Chief Justice 

of India and collegium5 consisting of such other judges of the Supreme Court as the President may 

 
* Student, Rajiv Gandhi National University of Law, Punjab 
+ Student, Dr. Ram Manohar Lohiya National Law University, Lucknow 
1  M.J.C. Vile, Montesquieu and the Separation of Powers, ONLINE LIBRARY OF LIBERTY, (Jul 14, 2020), 

https://oll.libertyfund.org/pages/montesquieu-and-the-separation-of-powers.  
2 INDIA CONST. art. 14. 
3 id. art. 32. 
4 id. art. 50. 
5 In Re: Special Reference No. 1 of 1998, AIR 1999 SC 1.  

https://oll.libertyfund.org/pages/montesquieu-and-the-separation-of-powers
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deem fit6. The Judicial leg of the government is involved in the appointment of the judges but not in 

their removal. The judges of the Supreme Court could only be removed by the President “supported 

by a majority of not less than two-thirds of the members of the house present and voting on the grounds 

of proved misbehavior or incapacity”7. Once the resolution has been passed by both the Houses, the 

President has little discretion. He passes the order for the removal of the judge. As per the norm of the 

State, appointment of the judges is done on the basis of seniority.8 This norm has been flouted by the 

government when the senior-most candidate seems to be a threat to their political ideology. In 1977 

during the turbulent times of emergency, the Indira government flouted the norm and superseded 

Justice M. H. Beg over Justice Hans Raj Khanna as the Chief Justice of India. The then government 

was displeased with Justice Khanna’s dissent upholding the fundamental right to life and liberty during 

the time of emergency contrary to the government’s submission9. 

Attempts have been made by the founding fathers to separate the three limbs of the government. 

Ascribing the power of appointment and removal of the Supreme Court and the High Court Judges to 

the legislature, weakens the independence of judiciary aspired by the constituent assembly. 

In 2018, Justice K. M. Joseph, the then Chief Justice of Uttarakhand High Court was finally elevated 

to the position of the Supreme Court judge. His elevation was recommended by the collegium but the 

government was not keen on accepting it. This comes as a result of dissatisfaction of the government 

with Justice Joseph after his 2016 Uttarakhand High Court decision to quash president’s rule in 

Uttarakhand10.  

This dependence of the judiciary on the executive hinders the separation of power. Thus, there has 

been a considerable decline in the independence of judiciary for the past few years. It has affected the 

public at large. In the past few years, arbitrary laws have been passed by the Parliament. The validity 

of these impugned laws has been upheld by the Apex Court.  

 

ABROGATION OF ARTICLE 370 - ATTACK ON FEDERALISM  

On 6 august, 2019 through a Constitutional Order11, Indian government abrogated Article 37012. 

Article 370 ascribed special status to the state of Jammu and Kashmir. Princely state of Jammu and 

Kashmir was accessioned to the dominion of India on 27 October, 1947. The Instrument of Accession 

stated that nothing in the instrument deemed to commit the state of Jammu and Kashmir “to acceptance 

of any future constitution of India”13. Article 370 of the Indian constitution was drafted with the intent 

to preserve the autonomy of the state of Jammu and Kashmir. Article 370 stated that “the President 

may, by public notification, declare that this article shall cease to be operative or shall be operative 

only with such exceptions and modifications and from such date as he may specify: Provided that the 

 
6 INDIA CONST. art. 124. 
7 id. art. 124(4). 
8 Number of times the senior most judge was not appointed the CJI, SUPREME COURT OBSERVER, (Jul 14, 2020),  

https://www.scobserver.in/court-by-numbers?court_by_number_id=number-of-times-the-senior-most-judge-was-not-

appointed-the-cji. 
9 ADM, Jabalpur v. Shivakant Shukla, (1976) 2 SCC 521.  
10 Harish Chandra Singh Rawat v. Union of India and Anr., AIR 2016 (NOC 575) 277. 
11 Declaration Under Article 370(3) of The Constitution, C.O. 273, 2019, Ministry of Law and Justice, Government of 

India, 2019, (Jul 14, 2020), http://egazette.nic.in/WriteReadData/2019/210243.pdf. 
12 INDIA CONST. ART. 370. 
13 Instrument of Accession, 1947, Legal Document No 113, (Jul14, 2020), http://www.jammu-

kashmir.com/documents/instrument_of_accession.html. 

https://www.scobserver.in/court-by-numbers?court_by_number_id=number-of-times-the-senior-most-judge-was-not-appointed-the-cji
https://www.scobserver.in/court-by-numbers?court_by_number_id=number-of-times-the-senior-most-judge-was-not-appointed-the-cji
http://egazette.nic.in/WriteReadData/2019/210243.pdf
http://www.jammu-kashmir.com/documents/instrument_of_accession.html
http://www.jammu-kashmir.com/documents/instrument_of_accession.html
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recommendation of the Constituent Assembly of the State referred to in clause (2) shall be necessary 

before the President issues such a notification.”14 

Constitutional Order15, 1954 was passed for the application of some of the provisions of the Indian 

constitution to the state of Jammu and Kashmir. Constituent Assembly of the state was also dissolved. 

Thus, rendering special status of the state of Jammu and Kashmir and Article 370 permanent. 

Abrogation of article 370 was made possible by amending the provisions of Article 367 16 . 

Constitutional order dated August 5, 2019 added 4th clause to Article 367. It stated that while 

interpreting Article 370 the government of the State of Jammu and Kashmir shall be construed as 

including “the Governor of Jammu and Kashmir acting on the advice of his Council of Ministers”17. 

Further the order stated that the Constituent Assembly of the State referred to in article 370 (2) shall 

be read as the Legislative Assembly of the State. Thus, the Governor of the state was equated with the 

erstwhile constituent assembly of the state. And acting on the advice of the said Governor, who is 

essentially a representative of the President,18 Article 370 was amended legally. A bill reorganizing 

the state of Jammu and Kashmir into union territories of Jammu and Kashmir and Ladakh was later 

passed.19 

Agitated with such an attack on the autonomy of the State, the people of Jammu and Kashmir protested. 

Petitions challenging the constitutional validity of the abrogation were filed in the Supreme Court. An 

order to stay the reorganization of the state of was pleaded. Supreme Court, however, rejected it. The 

state was reorganized into two union territories.  

Parliament neglected the will of the people of the state while striking at the autonomy of the state. To 

curb the voices against the abrogation, central government imposed media blackout. Internet was shut 

down in the state for 145 days to maintain law and order. Eminent leaders including Omar Abdullah 

and Mehbooba Mufti among other protestors were detained. Absolute mayhem of fundamental right 

to free speech and peaceful demonstration reflects the doom of democracy. The custodian of 

fundamental rights, the Supreme Court kept mum. In January 2020, six months following the executive 

extremism, the Supreme Court passed order asking the government to review the restrictions 20 . 

However, question regarding the constitutionality is still pending before the apex court.  Lack of 

sensitivity and urgency with which Kashmir issue should have been dealt with reflects judiciary’s 

declining morals. Supreme Court’s silence and inactivity in this position is alarming. Draconian orders 

violating fundamental rights and grossly violating human rights were implemented in the state. The 

Supreme Court in turn turned a blind eye.  

Abrogation seems to be aimed at weakening the federalism of the country. Ours is a quasi-federal state, 

federal in structure but unitary in spirit. Federalism is a part of basic structure as per the guidelines laid 

down in the landmark Keshavnanda Bharti case21. Striking at the federal structure through the aid of 

amendment is against the constitutional spirit. It is also a violation of the Instrument of Accord. The 

Supreme Court owes a duty to the people of the country to safeguard the Constitution.  

 

 
14 INDIA CONST. ART. 370(3). 
15 The Constitution (Application to Jammu And Kashmir) Order, C.O. 48, Ministry of Law, Government of India, 1954, 

(Jul 14, 2020), https://www.india.gov.in/sites/upload_files/npi/files/coi_appendix.pdf. 
16 INDIA CONST. art. 367. 
17 The Constitution (Application to Jammu And Kashmir) Order, C.O. 272 , Ministry of Law and Justice, Government of 

India, 2019, (Jul 14, 2020), http://egazette.nic.in/WriteReadData/2019/210049.pdf.  
18 INDIA CONST. art. 155. 
19 The Jammu And Kashmir Reorganisation Act, No. 34, Acts of Parliament, 2019. 
20 Anuradha Bhasin v. Union of India and Ors., (2020) 3 SCC 637. 
21 Kesavananda Bharati v. State of Kerala AIR 1973 SC 1461. 

https://www.india.gov.in/sites/upload_files/npi/files/coi_appendix.pdf
http://egazette.nic.in/WriteReadData/2019/210049.pdf
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ATTACK ON SECULARISM AND THE MAYHEM IN DELHI 

Following the Jammu and Kashmir upheaval the government passed the infamous Citizenship 

Amendment Act, 2019. A proviso was added by 2019 amendment which stated:  

“…any person belonging to Hindu, Sikh, Buddhist, Jain, Parsi or Christian community from 

Afghanistan, Bangladesh or Pakistan, who entered into India on or before the 31st day of December, 

2014 … shall not be treated as illegal migrant for the purposes of this Act.”22 

The vague and arbitrary nature of the amendment, excluding other persecuted religious minorities from 

the other geographical neighbors from acquiring Indian citizenship and making religion a basis for 

acquiring citizenship is against the spirit of the constitution. It violates right to equality before law 

guaranteed under article 14 of the constitution. It also violates the secular structure of the constitution. 

Citizenship Amendment Bill, 2019 was passed by both the houses and eventually assented to by the 

President. On 12 December, 2019 Citizenship Amendment Bill assumed the status of an Act.  

Protest erupted in Assam against the menacing effects of Citizenship Amendment Act (CAA), 2019 

coupled with National Register of Citizens (NRC). Movement gained momentum and protests reached 

New Delhi. Students of Jamia Millia Islamia employing their fundamental right of peaceful protest 

under article 19(1)(b) demonstrated against the discriminatory Act. Police forcefully entered the JMI 

campus to culminate the protest. It resulted in stone pelting from both sides. Police lathi-charged, used 

tear gas on students, entered reading area, started destroying property and detained protesters23 . 

Terrorizing the students peacefully protesting by the police was severely criticized by everyone. 

Students all over the country protested. Similar incidents were repeated in Aligarh Muslim University 

and Jawaharlal Nehru University where protesting students were violated.  

Supreme Court, however, treated the issue with the similar neglect with which it treated the Jammu 

and Kashmir issue. Petitions were filed in the Supreme Court to take immediate action against the 

barbaric overuse of power by the Delhi police. Stay of the discriminatory CAA was also pleaded. 

Supreme Court refused to entertain pleas against the police action in Jamia Milla Islamia and Aligarh 

Muslim University protests. Supreme Courts asked petitioners to approach respective High Courts to 

establish facts. It restricted High Courts from deciding the validity of CAA. It also rejected the plea to 

form committee to look into the matters of police brutality. Supreme Court held “it might not be 

feasible to appoint a Single Committee to go into matters in different States…High Courts after hearing 

the parties, if found appropriate will cause interference to be made by considering appointing 

appropriate Committees.”24 

Throughout the span of 3 months from December, 2019 to February, 2020 protests all over the country 

were held. To curb the voices against the government and overuse of power by the executive, central 

government imposed various restrictions all over the country. Internet access was blocked in parts of 

Delhi, Assam and Uttar Pradesh. Section 14425 was imposed in parts of Uttar Pradesh, Delhi, Mumbai 

and Bengaluru. Eminent historian Ramchandra Guha, Tehseen Poonawalla, Umar Khalid and 

Yogendra Yadav among others were detained for protesting peacefully.  Flagrant violation of 

fundamental and human rights was condoned by the apex court when it refused to entertain plea against 

police brutality.  

High Courts, however displayed character and upheld the fundamental rights of the citizens. The lower 

judiciary managed to preserve the democratic spirit of the constitution and pulled the country from the 

 
22 The Citizenship (Amendment) Act, No. 47, Acts of Parliament, 2019, §2. 
23  Siddharth Ravi, Police Enter Jamia Millia Campus, March Students Out, THE HINDU, (Jul 14, 2020), 

https://www.thehindu.com/news/cities/Delhi/police-enter-jamia-millia-campus-march-students-out/article30315160.ece. 
24 Alumni Association Jamia Millia Islamia University and Ors. v. Union of India and Ors., W.P.(C) No. 1494, 2019. 
25 The Indian Penal Code, No. 45, Act of Parliament, 1860, § 144. 

https://www.thehindu.com/news/cities/Delhi/police-enter-jamia-millia-campus-march-students-out/article30315160.ece
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abyss of lawlessness. Allahabad High Court held the recovery of Rs. 2.22 lakhs from people accused 

of damaging property during CAA protest as unlawful. High Court called it “undemocratic functioning 

of government agencies” and directed the Uttar Pradesh government to remove hoardings of people 

accused of damaging state public property26. The High Court described the act of naming and shaming 

of accused as “nothing but an unwarranted interference in the privacy of people” and hence violates 

article 21 of the Constitution.  

Bombay High Court upheld the fundamental right of assembling peaceful to protest. The Court 

expressed “that such persons cannot be called as traitors, anti-nationals only because they want to 

oppose one law. It will be act of protest and only against the government for the reason of CAA”27. 

Guwahati High Court asked the government to restore the internet services. Court justified the 

suspension of internet services when the situation was violent but the continuation of suspension when 

the situation has subsided and people are protesting peacefully was criticized. Court held “when the 

period of acute public emergency which had necessitated suspension of mobile internet services have 

largely diminished, we would answer by observing that it is about time to make an interim direction 

for restoration of mobile internet services of all Mobile Service Providers.”28 

In February 2020, a majority leader in a rally spoke against the CAA protestors. Next day, the pro-

CAA protestors crashed a CAA protest. Subsequently, protestors clashed with police forces. The clash 

turned into a communal outrage and violence erupted in North-East Delhi. Property was destroyed and 

people were killed. Delhi Police did not take any constructive effort to neutralize the situation and 

maintain normalcy. Inactivity of Delhi Police was heavily criticized.  

Petitions were filed by activists in the High Court demanding the arrest of violence perpetrators. The 

High Court bench comprising of Justices S. Muralidhar and Talwant Singh heard the plea and after 

listening to the hate speeches of the pro-CAA leaders inciting violence asked Delhi police to file FIRs.  

Justice Muralidhar asked the police “Why aren’t you registering it for these speeches. Don’t you want 

to even acknowledge the presence of a crime?” He further added that delay in registering FIR is 

crucial29. Following the censure by Justice S. Muralidhar, he was transferred to Punjab and Haryana 

High Court overnight. When the judiciary tries to enforce the rule of law, the executive remove them 

and strip them of their powers, thus making sure the highest positions in the judiciary are filled by 

conformists.  

The former Chief Justice of India Ranjan Gogoi delivered major judgments in 2019 favouring the 

political ideology of the government of India including Ayodhaya Ram Janm Bhoomi dispute and 

Rafael deal dispute. Four months after his retirement, he was nominated by the President to the Rajya 

Sabha. Independence of judiciary was questioned and he was criticized for quid pro quo agreement 

with the government 30 . This reinforces the assumption in the minds of the citizens that the 

independence of judiciary is getting muffled. He was also accused of sexual harassment by a female 

cleric of the Supreme Court. He flouted the basic principles of natural justice when he headed the 

committee to probe the sexual harassment charges against him.  

 
26 In Re: Banners Placed On Road Side In The City Of Lucknow, PIL No. 532 of 2020. 
27 Iftekhar Zakee Sheikh v. State of Maharashtra, 2020 SCC OnLine Bom 244. 
28 Banashree Gogoi v. Union of India and Ors., 2019 SCC OnLine Gau 5584. 
29 N. D. Jayaprakash, Delhi Riots 2020: A Chronicle of Double Standards, and an Unending Witch-Hunt, THE WIRE, 

(Jul 14, 2020), https://thewire.in/communalism/delhi-riots-2020-double-standards. 
30 Apoorva Mandhani, This is The Justification Ex-CJI Ranjan Gogoi is Giving For Accepting Rajya Sabha Seat, THE 

PRINT, (Jul 14, 2020), https://theprint.in/india/this-is-the-justification-ex-cji-ranjan-gogoi-is-giving-for-accepting-rajya-

sabha-seat/384643/. 

https://thewire.in/communalism/delhi-riots-2020-double-standards
https://theprint.in/india/this-is-the-justification-ex-cji-ranjan-gogoi-is-giving-for-accepting-rajya-sabha-seat/384643/
https://theprint.in/india/this-is-the-justification-ex-cji-ranjan-gogoi-is-giving-for-accepting-rajya-sabha-seat/384643/
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Mere legislative reforms do not ensure free judiciary. Judicial Activism and integrity of the judges is 

paramount. The Supreme Court of India was the third pillar of democracy in the past, famous for its 

judicial activism to uphold the spirit of constitution envisioned by the constituent assembly.  

The landmark judgment of Keshavnanda Bharti v. State of Kerela31 curtailing the absolute power of 

the parliament to amend constitution upheld the supremacy of the constitution. Thirteen judge 

constitutional bench headed by Chief Justice Sikhri passed the judgment upholding the power of the 

parliament to amend the constitution as long as it does not amend the basic structure of the constitution. 

The basic structure is based on the dignity and freedom of the people. It further, curtailed the power 

of the parliament to amend the fundamental right if it affects the basic structure of the constitution. 

Basic structure includes: 

“Supremacy of the Constitution, Republican and Democratic form of Government, Secular character 

of the Constitution, Separation of powers between the Legislature, the executive and the judiciary and 

Federal character of the Constitution.”32 

Judicial Activism by Justice P. N. Bhagwati led to the introduction of the concept of PIL in the Indian 

Judicial atmosphere. It diluted the concept of locus standi for the emancipation of aggrieved. It 

empowered NGOs and other activists to initiate a case before the Supreme Court and the High Courts. 

Supreme Court admitted plea of activist Kapila Hingorani on behalf of Hussainara Khatoon33 who has 

been detained in prison in Bihar without being presented to the magistrate. Justice P. N. Bhagwati 

admitted the case and recognized the right to speedy trial of prisoners.  

 

INDEPENDENCE OF JUDICIARY IN OTHER DEMOCRACIES 

In 2007 President Musharraf declared emergency in Pakistan. Following which judges of higher 

judiciary were asked to take an oath on the Provisional Constitutional Order which would abdicate 

judges of all the other previous oaths. Few judges complied while others refused. The judges who 

refused to take the oath were removed from services. Discontent with the dismissal of Judges Lawyers 

community called a nation-wide strike against the declaration of emergency and mandatory oath on 

the Provisional Constitutional Order. Situation escalated and the United States interfered34. Following 

further deliberations general elections were held in February, 2008. After two years in 2009 judiciary 

was restored to its pre-emergency position following the success of the lawyers’ movement. The judges 

removed during the emergency were restored into the judicial system. Independence of judiciary was 

thus reinforced with the aid of the demonstrations.  

Germany 

Hitler secured majority in Reichstag in January, 1933. Following the Reichstag fire in February, 1933 

Hitler declared a four-year emergency. Civil liberties were suspended and Reichstag Fire Decree was 

passed suspending the Weimer Constitution 35 . Furthermore, Enabling Act was passed which 

authorized Hitler and his government to pass laws without the consent of the parliament. By April, 

1933 civil service law was passed. It enabled Nazi government to legally dismiss all the civil servants 

including bureaucrats, doctors, judges who did not comply with the Nazi laws. Courts were stripped 

 
31 Kesavananda Bharati, supra note 20.  
32 id. 
33 Hussainara Khatoon and Ors. v. State of Bihar, AIR 1979 SC 1369. 
34 Independence Of The Judiciary In Pakistan, INTERNATIONAL ASSOCIATION OF DEMOCRATIC LAWYERS, 

(Jul 14, 2020), https://iadllaw.org/campaigns/independence-of-the-judiciary-in-pakistan/. 
35  Law, Justice, And The Holocaust, HOLOCAUST ENCYCLOPEDIA, (Jul 14, 2020), 

https://encyclopedia.ushmm.org/content/en/article/law-justice-and-the-holocaust. 

https://iadllaw.org/campaigns/independence-of-the-judiciary-in-pakistan/
https://encyclopedia.ushmm.org/content/en/article/law-justice-and-the-holocaust
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of their power legally to function36. Independence of judiciary became nonexistent. Dictatorship was 

established legally through the legislative system. Constitution was amended by the legislators to strip 

off its essence. Indian courts need to be wary of such amendments. Amendment affecting the federal 

structure is against the spirit of our constitution and rule of law and needs to be checked.  

Sri Lanka 

Independence of judiciary ensures that politics ought not to trump democratic framework. In 2018, Sri 

Lanka witnessed an upheaval in its democratic setup when President Maithripala Sirisena appointed 

former president and Member of Parliament Mahinda Rajapaksa as Prime Minister without formally 

dismissing the incumbent Prime Minister Ranil Wickremesinghe. Wickremesinghe and his party 

refused to accept his removal and Rajpaksa’s appointment citing it as unconstitutional and illegal. 

Sirisena did not pay heed and resumed forming Cabinet of Ministers with Rajapaksa. On failing in his 

endeavor, he dissolved the Parliament despite Wickremesinghe’s majority. A seven-judge bench of 

the Supreme Court declared dissolution of the Parliament unconstitutional. Court held that it violated 

the article 12(1)37 of the constitution. Judgment was purely based on the democratic values enshrined 

in the Sri Lankan Constitution and held that the President cannot dissolve the Parliament unless it has 

completed four and a half year out of its five-year life38. With this judgment the independent judiciary 

extracted the sinking democracy from political abyss. 

 

CONCLUSION 

Independence of judiciary is a norm of constitutionalism which ensures rule of law to prevail in a 

democracy. In India judiciary is credited with the huge responsibility of being the final interpreter of 

the constitution. Indian judiciary has sailed through turbulent times in the past when serious attempts 

were made to muzzle it. The judiciary has made strides with exemplary judicial activism and has 

fearlessly and often singlehandedly protected democracy in India. The constitution of India was framed 

with this noble objective to ensure that absolutism and arbitrariness of the executive would be kept in 

place by the judiciary. However, in the present the sheer ineptness of the higher judiciary to attend to 

the matters of national importance and its inadequacy to prevent the attacks on the Constitution makes 

the executivisation of judiciary apparent.  

 

 
36 id.  
37 SRI LANKA CONST. art. 12(1). 
38  R.K. Radhakrishnan, Supreme Court Steps In To Save Democracy In Sri Lanka, FRONTLINE, (Jul 14, 2020), 

https://frontline.thehindu.com/dispatches/article25743014.ece. 

https://frontline.thehindu.com/dispatches/article25743014.ece
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UNETHICAL AND ILLEGAL METHODS OF ABORTION - HISTORY 
OF UNSAFE PRACTICES IN INDIA 

- Swati Koul* 

 

ABSTRACT 

Unsafe and Illegal Abortions contribute as to being one of the biggest sources of violation of Human 

Rights of Women and Children throughout the world. Not having access safe methods of Abortions 

leads to high cases of deaths and severe immobility. In India it is assessed that 15.6 million 

premature births occur consistently. A critical extent of these are relied upon to be perilous. Unsafe 

fetus removal is the third biggest reason for maternal mortality prompting encompassing 10 ladies 

every day and thousands additionally confronting morbidities. There is a need to reinforce access to 

abortion benefits and forestalling passing and inabilities looked by women. The constantly growing 

enormous scope concentrate on incited fetus removal in India was led in 2002 as a feature of the 

Abortion Assessment Project. The examinations as a major aspect of this undertaking evaluated 6.4 

million premature births every year in India. Thus, even though the mere act of fetus removal might 

not be unethical, the illegal ways in which it is practiced makes it extremely harmful and should be 

prohibited. 

 

INTRODUCTION 

Mifepristone and misoprostol mixed together or misoprostol alone are the drugs commonly used to 

prompt fetus removal and to oversee fragmented fetus removal or intrauterine fetal de                                           

ath (IUFD). These prescriptions are progressively accessible all around the world, and they are on the 

World Health Organization (WHO) List of Essential Medicines. Mifepristone is a lethal to progestin 

which ties to progesterone receptors, hindering the activity of progesterone and subsequently meddling 

with the continuation of pregnancy. Treatment regimens involve an underlying portion of mifepristone 

followed by providing of an engineered prostaglandin sample, misoprostol, which prompts cervical 

mellowing and enlargement and improves uterine compressions, which helps in ousting the results of 

origination.  

There are various Laws that govern and debate about the ethical legality of the act of abortion and also 

govern and regulate the practice through restrictions of time periods and cases. There is however no 

check towards safe and healthy accessibility of abortion methods in the lower levels of the strata. 

Therefore, this leads to women, or people who can get pregnant, into choosing illegal and unsafe 

methods to remove the fetus. Moreover, due to lack of education and discussion on this topic, many 

women in India also resort towards taking at-home remedies, often harmful, in order to abort the fetus. 

The need for a medical practitioner’s approval as well as the sole authority over the decision of aborting 

not being with the mother, leads to them not approaching the government provided facilities in order 

to ensure the fetus removal. 

 

ETHICAL DILEMA OF ABORTION 

All people who can get pregnant, including ladies, young ladies furthermore, those with differing 

sexual orientation personalities, and who look for clinical fetus removal care ought to be furnished 
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with the entirety of the fundamental data to settle on an educated choice to guarantee the advancement 

regarding their wellbeing and human rights, including sex and sexual orientation fairness and non-

segregation. With this data, people can choose openly furthermore, mindfully the number, dispersing 

and timing of their kids. It is the privilege of each individual, paying little heed to conjugal status, to 

appreciate the advantages of logical advancement and its applications. Human services suppliers, 

wellbeing administrators, strategy creators and other partners need exceptional, proof-based 

suggestions to advise clinical approaches and practices, to empower improved medicinal services 

results and to give data that is precise as well as straightforward. Development of clinical premature 

birth and new contemplates identified with the planning, interim and courses of organization of clinical 

premature birth drugs, required an audit of the proof also, the advancement of new proposals along 

with updates to World Health Organization in addition to the suggestions provided in 2012. 

Standard and fundamental ways toward improving the execution to and nature of premature birth care 

incorporate the privilege of access to important proof based wellbeing data, with the goal that people 

who can become pregnant can have command over and choose openly and mindfully on issues 

identified with their sexuality and propagation (counting their sexual and regenerative wellbeing) 

liberated from intimidation, separation and brutality. These standards likewise incorporate the 

arrangement of extra administrations, for the all-encompassing consideration of the patient. 

Definition of abortion 

1: the termination of a pregnancy after, accompanied by, resulting in, or closely followed by the 

death of the embryo or fetus: such as 

a: spontaneous expulsion of a human fetus during the first 12 weeks of gestation— 

compare MISCARRIAGE 

b: induced expulsion of a human fetus 

Therefore, Abortion can happen suddenly as a premature delivery, or be artificially performed 

through substance, surgical or different methods. Usually, "premature birth" alludes to an induced 

procedure anytime in the pregnancy; medicinally, it is characterized as an unsuccessful  labor or 

actuated end before twenty weeks development, which is viewed as nonviable.  

In ‘Institutional Issues Involving Ethics and Justices – Vol. II by K. Ravi Srinivas’ it is referred that 

the lack of safe abortion and various rights related to it acts as a means of underdevelopment among 

Women as a subaltern group. It mentions the 1994 Cairo conference as being landmark in changing 

the world view on abortion and redefining reproductive health.  

Elizabeth S. Maguire, President, IPAS, a worldwide non-legislative association devoted to ensuring 

ladies' wellbeing and propelling their conceptive rights, in the International Conference on Population 

and Development held in 1994 said that, while fetus removal was lawful in specific situations in 

everything except a couple of nations, time and again it was inaccessible, bringing about dangerous 

premature births. The information and innovation to wipe out dangerous premature births was 

accessible, yet politically deficient. In instances of hazardous premature birth, bringing about 68,000 

deaths and a huge number of wounds yearly, it was dispensed with, ‘the Millennium Development 

Goal’ of lessening maternal mortality by 75 percent in the following decade, however it could not be 

met. She said it must be guaranteed that wellbeing frameworks grasped World Health Organization 

(WHO) direction; that they prepared suppliers; and that they made accessible improved advances for 

initiated premature birth as permitted by law. Those endeavors required both political responsibility 

and assets. 

Moreover, ‘Human Rights in the Constitutional Law of United States by Michael J. Perry, Emory 

University School of Law’ debated upon the principal question about the Normative ground of human 

https://www.merriam-webster.com/dictionary/embryo
https://www.merriam-webster.com/dictionary/fetus
https://www.merriam-webster.com/dictionary/gestation
https://www.merriam-webster.com/dictionary/miscarriage
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rights (NGHR): In the NGHR – as indicated by which governments are to act towards every single 

person in a feeling of fraternity – does "every single" individual mean every person, even unborn 

people? Regardless, in the NGHR, "every single" person is generally comprehended to mean people 

who are born completely. Toward the start of the period of worldwide human rights, the Universal 

Declaration of Human Rights (1948) expressed, in Article 1 - that every person is brought into the 

world free, furthermore, equivalent in nobility and rights. They are blessed with reason and still, small 

voice and should act towards each other in a feeling of fellowship. After forty years – well after 

abortion had risen as an enormously questionable issue in the United States and other countries – the 

drafters of the Convention on the Rights of the Child, which was embraced by the UN General 

Assembly in 1989 and entered into power in 1990, certainly affirmed that "every" person implies 

people totally brought into the world people when they specifically declined to utilize language that 

would host expected gatherings to the Convention to boycott abortion. 

 

WORLD HEALTH ORGANIZATION REPORT – PREVENTION OF UNSAFE ABORTION 

The data provided in the report showcased the following - 

• There were 35 prompted premature births for every 1000 ladies matured between 15–44 years. 

• 25% of all pregnancies finished in a prompted fetus removal. 

• The pace of premature births was higher in creating locales than in created areas. 

• Around 25 million perilous premature births were assessed to have occurred worldwide every 

year, practically all in creating nations 

• Among these, 8 million were completed at all sheltered or hazardous conditions. 

• Over half of all assessed risky premature births all around were in Asia. 

• 3 out of 4 premature births that happened in Africa and Latin America were risky. 

• The danger of biting the dust from a dangerous fetus removal was the most noteworthy in Africa. 

• Each year between 4.7% – 13.2% of maternal passings can be ascribed to dangerous fetus removal. 

• Around 7 million ladies are admitted to clinics consistently in creating nations, because of risky 

fetus removal. 

• The yearly expense of rewarding significant complexities from dangerous fetus removal is 

assessed at US$ 553 million. 

• Safe premature birth must be given or bolstered by a prepared individual utilizing WHO suggested 

strategies fitting for the pregnancy span. 

• Almost each premature birth passing and inability could be forestalled through sexuality training, 

utilization of powerful contraception, arrangement of sheltered, lawful initiated fetus removal, and 

convenient consideration for complexities. 

The report questioned the standards and the fundamental way toward improving the nature of abortion 

care incorporate the privilege of access to important proof based wellbeing data, with the goal that 

people who can become pregnant can have command over and choose openly and mindfully on issues 

identified with their sexuality and propagation (counting their sexual and regenerative wellbeing) 

liberated from intimidation, separation and brutality. These standards likewise incorporate the 

arrangement of extra administrations, for the all-encompassing consideration of the patient. Give data 

is an essential part of any clinical consideration and ought to Continuously be given to people thinking 
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about fetus removal. At the very least, this ought to incorporate the accessible alternatives for fetus 

removal strategies. 

People with a spontaneous, confounded or undesirable pregnancy may decide to have a clinical 

abortion. Clinical fetus removal alludes to the consecutive utilization of mifepristone followed by 

misoprostol or, in settings where mifepristone isn't accessible, the utilization of misoprostol alone, to 

initiate fetus removal, as an option in contrast to careful administration of abortion. An empowering 

administrative and strategy condition is required to guarantee that each person who can get pregnant 

and who is legitimately qualified has prepared access to safe abortion care. Laws and guidelines on 

abortion ought to secure wellbeing and human rights. 

 

BEFORE 1971 (INDIAN PENAL CODE, 1860) 

Prior to 1971, fetus removal was condemned under Section 312 of the Indian Penal Code, 1860, 

depicting it as purposefully "causing unnatural birth cycle". Aside from in situations where premature 

birth was completed to spare the life of the lady, it was a culpable offense and condemned 

ladies/suppliers, with whoever willfully made a lady with kid lose confronting three years in jail and 

additionally a fine, and the lady profiting of the administration confronting seven years in jail or 

potentially a fine.  

It was during the 1960s, when fetus removal was lawful in 15 nations, that consultations on a lawful 

structure for incited premature birth in India was started. The alarmingly expanded number of 

premature births occurring put the Ministry of Health and Family Welfare (MoHFW) on alert. To 

address this, the Government of India instated a Committee in 1964 drove by Shantilal Shah to concoct 

recommendations to draft the premature birth law for India. The suggestions of this Committee were 

acknowledged in 1970 and presented in the Parliament as the Medical Termination of Pregnancy Bill. 

This bill was passed in 1971 as the Medical Termination of Pregnancy, Act. 

 

SHAH COUNCIL KEY FEATURES 

• The Shah Committee was named by the Government of India in 1964.  

• The Committee did a far-reaching audit of the socio-social, legitimate and clinical parts of 

premature birth.  

• The Committee in 1966 prescribed authorizing fetus removal in its report to forestall wastage of 

ladies' wellbeing and lives on both merciful and clinical grounds.  

• According to the report, in a populace of 500 million, the quantity of premature births every year 

will be 6.5 million – 2.6 million regular and 3.9 million initiated. 

The Medical Termination of Pregnancy Act, 1971  

The Medical Termination of Pregnancy (MTP) Act, 1971 gives the lawful structure to making CAC 

administrations available in the Indian market. End of pregnancy is allowed for a wide scope of 

conditions as long as 20 weeks of incubation as nitty gritty beneath:  

• When continuation of pregnancy is a hazard to the life of a pregnant lady or could make grave 

injury her physical or emotional wellness;  

• When there is considerable hazard that the kid, whenever conceived, would be genuinely 

incapacitated because of physical or mental irregularities;  
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• When pregnancy is caused because of assault (ventured to make grave injury the emotional well-

being of the lady);  

• When pregnancy is caused because of disappointment of contraceptives utilized by a wedded lady 

or her significant other (attempted to establish grave injury to emotional wellness of the lady).  
 

The MTP Act determines – (I) who can end a pregnancy; (ii) till when a pregnancy can be ended; and 

(iii) where can a pregnancy be ended. The MTP Rules and Regulations, 2003 detail preparing and 

confirmation prerequisites for a supplier and office; and give revealing and documentation necessities 

to sheltered and legitimate end of pregnancy. who can end a pregnancy?  

According to the MTP Act, pregnancy can be ended distinctly by an enrolled clinical expert (RMP) 

who meets the accompanying prerequisites:  

(I) has a perceived clinical capability under the Indian Medical Council Act  

(II) their name is entered in the State Medical Register  

(III) who has such understanding or preparing in gynecology and obstetrics according to the MTP Rules 

 

MTP ACT & AMENDMENTS 

The Medical Termination of Pregnancy (MTP) Act 1971, was changed in 2002 to encourage better 

execution and increment access for ladies particularly in the private wellbeing division.  

1. The changes to the MTP Act in 2002 decentralized the procedure of endorsement of a private spot 

to offer premature birth administrations to the area level. The District level board of trustees is enabled 

to favor a private spot to offer MTP benefits so as to expand the quantity of suppliers offering CAC 

benefits in the legitimate ambit.  

2. The word 'neurotic' was subbed with the words 'intellectually sick individual'. This adjustment in 

language was initiated to lay accentuation that "intellectually sick individual" signifies an individual 

who is deprived for treatment by reason of any psychological issue other than mental hindrance.  

3. For guaranteeing consistence and wellbeing of ladies, stricter punishments were presented for 

MTPs being directed in unapproved locales or by undeveloped clinical suppliers by the Act.  

MTP Rules, 2003  

The MTP Rules encourage better execution and increment access for ladies particularly in the private 

wellbeing division.  

• Composition and residency of District Level Committee: The MTP rules 2003, characterize 

creation of the council expressing that one individual from the advisory group ought to be a 

Gynecologist/Surgeon/Anesthetist and different individuals ought to be from the nearby clinical 

calling, non-government associations, and Panchayati Raj Institution of the region and one individual 

from the Committee ought to be a lady.  

• Approved place for giving clinical end of pregnancies: The MTP Rules 2003, give explicit rules 

relating to hardware, offices, medications, and referral linkages to higher offices required by an 

endorsed place for giving quality CAC and post fetus removal administrations.  

• Inspection of private spot: The MTP Rules 2003 express that an endorsed can be reviewed by the 

Chief Medical Officer (CMO), as frequently as might be essential so as to confirm whether end of 

pregnancies is being done in that under sheltered and sterile conditions.  
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• Cancellation or suspension of an endorsement of endorsement for a private spot: according to the 

MTP Rules 2003, if the CMO of the District is fulfilled that the offices determined in rule 5 are not 

being appropriately kept up in that and the end of pregnancy at such spot can't be made under sheltered 

and sterile conditions, she/he will make a report of the reality to the Committee giving the detail of the 

inadequacy or imperfections found at the spot. The advisory group may, whenever fulfilled, can 

suspend or, drop the endorsement of the spot given that the board of trustees gives the proprietor of 

the spot an opportunity of portrayal before the declaration gave under standard 5 is dropped. 

MTP (Amendment) Bill, 2020 

On 29th of January 2020, the Union Cabinet endorsed the Medical Termination of Pregnancy 

(Amendment) Bill, 2020, to revise the Medical Termination of Pregnancy Act, 1971. The bill requires 

further presenting in the meeting of the Parliament to get updated into an Act.  

The proposed amendments present the following recommendations:  

• For termination of pregnancy as long as 20 weeks of growth the assessment of one enlisted medical 

professional will be required, and for termination of pregnancy of 20-24 weeks of development 

assessment of two enrolled medical experts will be required.  

• Extending the upper development limit from 20 to 24 weeks for extraordinary classes of ladies 

which incorporates survivors of assault, survivors of inbreeding and other defenseless ladies (like 

differently abled ladies, minors) and so on.  

• Upper incubation limit not to apply in instances of significant fetal variations from the norm 

analyzed by Medical Board. The structure, capacities and different subtleties of Medical Board to be 

recommended in this way in Rules under the Act.  

• Name and different specifics of a lady whose pregnancy has been ended will not be uncovered but 

to an individual approved in any law until further notice in power.  

The Medical Termination of Pregnancy (Amendment) Bill, 2020 is for extending access of ladies to 

sheltered and legitimate abortion benefits on helpful, eugenic, compassionate or social grounds. The 

proposed amendments to build upper incubation limit for termination of pregnancy for ladies in 

exceptional classification expect to reinforce access to thorough abortion care, under exacting 

conditions, without trading off help and nature of safe abortion. The amendment is because of a few 

petitions got by the courts looking for authorization for prematurely ending pregnancies at a gestational 

age past the present reasonable cutoff on grounds of fetal variations from the norm or pregnancies 

because of sexual savagery looked by ladies. Further, the Ministry of Health and Family Welfare 

proposed amendments after broad discussion with different health experts and head of ministries. 

 

RECOMMENDATIONS AND CONCLUSION 

1. Extending supplier base: In request to expand the accessibility of sheltered and lawful fetus 

removal administrations, it has been prescribed to build the base of legitimate MTP suppliers by 

remembering clinical experts with four-year college education for Ayurveda, Siddha, Unani or 

Homeopathy. These classes of Indian System of Medicines (ISM) specialists have Obstetrician and 

Gynecology (ObGyn) preparing and fetus removal benefits as a major aspect of their undergrad 

educational program. It has additionally been prescribed to incorporate medical attendants with a 

three and a large portion of year's degree and enrolled with the Nursing Council of India, into the 

base of legitimate suppliers for fetus removal administrations. What's more, it has additionally 

been suggested that Auxiliary Nurse Midwives (ANM) posted at high case load administration 

conveyance focuses be incorporated as lawful suppliers of MMA as it were. These suggestions are 
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upheld by two Indian investigations that close premature birth care can securely and viably be 

given by attendants and AYUSH professionals.  

 

2. Arrangements to build as far as possible for premature births: It is prescribed to expand as far as 

possible for looking for premature births on grounds of fetal variation from the norm past 20 weeks. 

This would bring about making premature birth accessible whenever during the pregnancy, if the 

baby is determined to have extreme fetal variations from the norm. What's more, further to the 

above proposals, it is additionally proposed to incorporate expanding as far as possible for safe 

fetus removal administrations for defenseless classes of ladies expected to incorporate overcomers 

of assault and interbreeding, single ladies (unmarried/separated/bereaved) and other helpless 

(ladies with handicaps) to 24 weeks. The alterations to the MTP Rules would characterize the 

subtleties for the equivalent.  

 

3. Expanding access to lawful premature birth administrations for ladies: The Act in its present 

structure forces some operational obstructions that limit ladies' entrance to protected and legitimate 

fetus removal administrations. The changes proposed were as follows:  

 

• Reducing the state of necessity of the assessment of two medicinal services suppliers for second 

trimester pregnancies to one social insurance supplier just, as this is viewed as a deterrent in access 

to safe fetus removal benefits by ladies in circumstances where two suppliers are not accessible: 

In 1971 when the MTP Act was passed around four decades prior dilatation and curettage (D&C) 

was the main accessible innovation for end of pregnancies. D&C now is an obsolete intrusive 

clinical methodology that requires the utilization of a metal curette for expelling results of 

origination. The arrangements in the MTP Act for assessment of two clinical suppliers or outsider 

approval for guaranteeing ladies' wellbeing should be decreased considering more up to date and 

more secure mechanical headways that make fetus removal a safe out-understanding clinical 

system. The WHO 2012 direction on Safe fetus removal: specialized and arrangement direction 

for wellbeing frameworks likewise suggests lessening outsider approval. The WHO 2012 direction 

characterizes a lady looking for a premature birth as a "self-governing grown-up", which implies 

that "intellectually skilled grown-ups don't require the approval of any outsider", expressing that 

human services suppliers should not force an outsider approval.  

 

• Extending the sign of contraception to incorporate unmarried ladies: according to the 

arrangements of the MTP Act, prophylactic disappointment is the main condition that applies to 

wedded ladies. The proposition for revision incorporates making preventative disappointment 

appropriate for all ladies and their accomplices likewise with different explanations behind end of 

pregnancy under the MTP Act. 
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ARTICLE 17 AND MANUAL SCAVENGING 

- Aparna Tripathy* 

                                                             

ABSTRACT 

The Constitution of India, also known as the supreme law of the land in India, provides for “the right 

to abolition of untouchability”1 under fundamental rights, in Part III. Article 17 reads as, 

“Untouchability" is abolished and its practice in any form is forbidden.2 The enforcement of any 

disability arising out of "Untouchability" shall be an offence punishable in accordance with law3, 

which means that the constitution of India forbids the practice of untouchability as a part of the 

basic fundamental right of human existence. And even though such practices have been abolished by 

the Constitution, we can still see traces of it through practices such as manual scavenging. In this 

research paper the question, whether manual scavenging is a violation of Article 17 and ways to 

deal with the issue of manual scavenging, is dealt with. 

 

RESEARCH QUESTION AND RESEARCH OBJECTIVE 

The research questions which are being answered are: 

i. What is Manual Scavenging? 

ii. What are the Legislations against it? 

iii. What are the problems faced during implementation of such legislations? 

iv. What are the solutions to the implementation issues? 

And the research objective is to find the reasons behind the prevalence of the practice of manual 

scavenging and to find an outlook to eradicate the same. 

 

INTRODUCTION 

Manual Scavenging is the practice which is seen primarily in the states of Uttar Pradesh, Madhya 

Pradesh, and Maharashtra etc.; which involves cleaning of human excreta from Public Street and dry 

latrines. This practice is generally performed in rural areas by the people belonging to the lower castes, 

generally the ‘Dalits’. Even though an act known as the Prohibition of Employment as Manual 

Scavengers and their Rehabilitation Act, 20134  has been passed in India, this issue still seems to be 

predominant in many areas of India and is therefore an issue which calls for the need to be examined 

thoroughly and resolved as a large number of people are a subject to danger and discrimination under 

such practice. Manual Scavenging is one of the contributors of the untouchability that still prevails in 

India even after being declared abolished under Article 17 of the Indian Constitution. Therefore, there 

arises a need to work towards this direction and to discover any potential remedy to this issue and the 

same shall be discussed in this research paper. 

 

 
* Student, BBA LLB (H), First year, Symbiosis Law School, Pune 
1 Constitution of India, 1950. 
2 Constitution of India, 1950. 
3 The Prohibition of Employment as Manual Scavengers and their Rehabilitation Act 2013 
4 the Prohibition of Employment as Manual Scavengers and their Rehabilitation Act, 2013 
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MANUAL SCAVANGING 

The international labour organization describes the practice of manual scavenging to include removal 

of human excreta from public streets or dry latrines as well as cleaning of septic tanks, guttars and 

sewers. It is the term used to describe the process of removing untreated human waste by hands or 

shovels, from pit latrines. It has been prohibited by law in India since 1993 as it was an inhuman caste-

based practice. It has also proved to be very dangerous as the “scavengers” are often provided with 

little to no protective equipment. It is majorly a caste-based occupation with woman forming a major 

portion of these “scavengers”. The state of Maharashtra is known to have maximum cases of manual 

scavenging, almost equal to 64,000 cases on its own; it is followed by Uttar Pradesh, Madhya Pradesh, 

Tripura and Karnataka. As seen in the census of 2011, about 794,000 cases of manual scavenging were 

discovered all over India. 

     

DEVELOPMENT OF LAWS ON MANUAL SCAVENGING 

Gobichettypalyam municipality became the first local body to ban manual scavenging in the 1950s 

under the leadership of G.S. Laxman Iyer5. Under subject 6 of the state subject i.e.; sanitation, Delhi 

became the first state to ban manual scavenging in the year 2013 and in doing so district magistrates 

are responsible for ensuring the implementation of the ban6.Even though many a states have tried to 

implement laws for the abolition of any such discrimination as due to such practices, these practices 

still stand strong, not just violating all the state and national acts, but also international conventions7 . 

ILO Convention 

The International Labour Organization came up with a convention in the year 19588, where they tried 

to stress on the issue of discrimination based on employment. This convention was based on the 

declaration of Philadelphia where it was held that “all human beings, irrespective of race, creed or sex, 

have the right to pursue both their material well-being and their spiritual development in conditions of 

freedom and dignity, of economic security and equal opportunity”9. India was also a party to this 

convention and it has been seen that various Acts and decrees have been passed by the Indian 

parliament with respect to the ban on manual scavenging, keeping this convention in the vision. 

The Employment of Manual Scavengers and Construction of Dry Latrines (Prohibition) Act, 

1993 

This Act was drafted after six states requested the centre to formulate legislation for the 

implementation of a strict ban on manual scavenging. It was only after such request that the ministry 

of urban affairs under the Narsimha Rao government introduced this act to the country’s legislation in 

the year 1993. This legislation had provisions for punishments to be provided in case of employing 

manual scavengers or constructing dry latrines. The punishment extended to imprisonment of up to 

one year and/or fine of up to Rs. 200010.  

 
5 Crusaders against caste oppression and untouchability; The Hindu 
6 Delhi first to ban manual Scavenging; Hindustan Times 
7 C111 - Discrimination (Employment and Occupation) Convention, 1958 (No. 111) 
6  C111 - Discrimination (Employment and Occupation) Convention, 1958 (No. 111) 
9  C111 - Discrimination (Employment and Occupation) Convention, 1958 (No. 111) 
10 The employment of Manual Scavengers and construction of Dry latrines(prohibition) Act, 1993 



 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 167  

The Prohibition of Employment as Manual Scavengers and their Rehabilitation Act 2013 or 

M.S. Act 2013 

The latest addition to the collect of legislations relating to banning of manual scavenging is the 

prohibition of employment as manual scavengers and their rehabilitation Act, 2013. This act was 

issued by the ministry of social justice and empowerment. The primary objective of this act was to 

eliminate unsanitary latrines, prohibit the employment of manual scavengers and the hazardous manual 

cleaning of sewer and septic tanks, and to maintain a survey of manual scavengers and their 

rehabilitation11. This Act was formulated as a huge step towards implementation of the ban against 

manual scavenging. 

 

         DISCRIMINATION OF MANUAL SCAVENGERS                

The discrimination against this section of the society has been prevalent since a long time in the 

country. Often described as the “dirtier” section of the society, this minority has faced situations and 

circumstances whose plight can be unimaginable in the eyes of the general public. The discrimination 

against this proportion of the population has been highlighted in many cases, by the Supreme Court, 

High courts and other subordinate courts of India, some of which are analyzed as follows: 

Safai Karamchari Andolan v. Union of India12 

In this case the Supreme Court of India held that Manual Scavenging in India was an inhuman, 

undignified and degrading profession13. The supreme Court held that The Prohibition of Employment 

as Manual Scavengers and their Rehabilitation Act 2013 recognizes Article 17 of the constitution to 

be a right guaranteed to the Manual Scavengers by the constitution as their basic fundamental right. P. 

Sathasivam CJ, said that “the official statistics of the Ministry of Social Justice and Empowerment for 

the year 2002-2003 put the figure of identified manual scavengers at 6, 76,009. Of these, over 95 

percent are Dalits, compelled to undertake this denigrating task. “The Supreme Court also referred to 

several international covenants and instruments, to which India is a signatory, that seeks to guarantee 

a dignified human life in respect of his profession and other walks of life e.g., Universal Declaration 

of Human Rights (UDHR), Convention on Elimination of Racial Discrimination (CERD) and the 

Convention for Elimination of all Forms of Discrimination Against Women (CEDAW).”14 

It was also in this case that the Supreme Court Stressed on the need for all the state governments to 

implement the Act15 in their respective states for the protection of the right under Article 17 of the 

constitution in order to protect the Manual Scavengers from any such discrimination. 

Delhi Jal Board v. National Campaign for Dignity & Rights of Sewerage& Allied Workers16 

In this case the Supreme Court acknowledged and highlighted the plight of the suppressed sections of 

the society especially the manual scavengers who risk their lives by cleaning sewers without any proper 

protective equipment and have been denied the right against being discriminated for decades together. 

The supreme Court stated that, “The workers are suffering from high mortality and morbidity due to 

exposure at workplace. 33 workers had died in last 2 years due to accidents while working on the 

blocked sewer lines 59% of the workers enter underground sewer manholes more than 10 times a 

month and half of them have to work more than 8hours a day 41workers have reported syncope, and 

 
11 The Prohibition of Employment as Manual Scavengers and their Rehabilitation Act 2013 
12 2014 (4) SCALE 165 
13 2014 (4) SCALE 165 
14 2014 (4) SCALE 165 
15 2014 (4) SCALE 165 
16 2011 (8) SCC 568 
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other 24reported temporary loss of consciousness. A little over 1/3 of the workers had been immunized 

against tetanus while none of them had been vaccinated against hepatitis B. Approximately 46 % of 

workers across all age group were found to be underweight according to Body Mass Index (BMI) 

calculation .All daily wagers were getting a wage of approximately 2950 rupees per months without 

any other benefit irrespective of service period.”17 

The Supreme Court while hearing this case criticized the central and the state government for not 

paying enough attention to these workers who due to sheer poverty get employed in such miserable 

working conditions and then face circumstances such as discrimination and the fear of loss of life under 

all circumstances. The Supreme Court also directed the government to take direction and actions for 

the same. 

 

CHALLENGES FACED DURING IMPLEMENTATION 

One of the major challenges faced during the implementation of laws relating to manual scavenging 

and manual scavengers is predominantly the failure of the governmental mechanism to detect the 

illegal employment of manual scavengers in the rural regions. According to the National Advisory 

Council, “almost no one has been punished under this law.” 18 , this was said in the context of 

punishments being given on the context of the acts passed by the parliament.  

Another cause behind the failure of implementation lies in the fact that the people who try to escape 

the vicious cycle of manual scavenging are faced with venom from the society that they belong to. 

Manual scavenging has become such a part of the society that it becomes impossible to remove oneself 

from it without any consequences. Even the government fails to provide adequate support to such 

people who willingly want to come out of such employment. 

Due to caste supremacy being prevalent in the society, a lot of criminal cases do not get registered, 

when it comes to the crimes being committed against the supposedly inferior caste of the society i.e.; 

Dalits. It has been seen that the police don’t register complains of such crimes especially when the 

perpetrator belongs to the predominant caste19. This results in the failure to have a strict check on the 

abolition of such practices. 

The people who indulge themselves in such employment are the people who belong to the most 

deprived section of the society and therefore don’t really have any other alternative form of 

employment; therefore, it becomes impossible for them to give up the only source of employment that 

provides them with their necessities. These people also face a significant amount of restriction from 

entering certain local boundaries20 and therefore lack even other general forms of employment that 

the people who are at the same economic stake as them possess. 

 

LITERATURE ANALYSIS 

 
17 2011 (8) SCC 568 
18 Standing Committee on Social Justice and Empowerment, 32nd Report on The Prohibition of Employment as Manual 

Scavengers and Their Rehabilitation Bill 2012, (March 2013). 
19 Standing Committee on Social Justice and Empowerment, 32nd Report on The Prohibition of Employment as Manual 

Scavengers and Their Rehabilitation Bill 2012, (March 2013). 
20  Cleaning Human Waste “Manual Scavenging,” Caste, and Discrimination in India, Report by Human Rights Watch 

(HRW) at 42, Aug. 2014 
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Manual Scavenging- A case of Denied Rights 

In this article the author has described the atrocities faced by the people who are employed under such 

conditions. The author has tried to highlight the discrimination that the society subjects such people 

to. The author has also tried to present the various reforms those were made by the Indian Government 

through various acts and has tried to explain their failure in implementation. 

Right to Dignity, not for Manual Scavengers: The neglected state of rights of     scavengers in 

India 

This Article written by Swapnil Tripathi tries to stress majorly on the violation of rights under such 

atrocious employment. Not only does this article talk about right to abolition of untouchability but also 

tries to correlate right to life and other fundamental rights to the topic of manual scavenging. It also 

envisages the various reforms that can be taken to eradicate such practices from the society at large. 

India's female scavengers enslaved by caste, gender discrimination 

This Article talks about the gender ratio that predominantly exists in this vicious sector of employment. 

The Author Rina Chandran tries to explain how woman form a major portion of manual scavengers 

and how they face more difficult circumstances while dealing with those situations. She tries to give 

an in-depth analysis of the atrocities faced by such women and the little to no sympathy shown towards 

them by the society that they live in. In this article a very prominent aspect of this evil has been 

highlighted, which is the oppression among the oppressed. The women face a darker fate while being 

a part of a community which is subjected to this vicious predicament. This article calls attention to the 

fact that in order for the upliftment of this oppressed class to be effective work needs to be done to 

uplift the further oppressed among them. 

 

CRITICAL ANALYSIS 

When all the information provided above is analyzed, it can be seen that there is a pattern behind the 

non-implementation of this highly significant ban and that turns out to be the inadequacy of the steps 

taken for the implementation of the Acts formulated. As the government has failed to work on the 

implementation of the formulated act the whole structure of discrimination has prevailed due to the 

lack of detection. Therefore, the solution to the violation of Article 17 of the constitution when it comes 

to the heinous practice of manual scavenging lies in the fact that adequate measures be taken for proper 

execution of the action plan set.  

The Author suggests that if this issue at hand was to be treated in the most efficient way, then it 

becomes necessary for the government to work towards the spreading of awareness regarding the 

illegality and danger of the practice and providing concrete ways for the victims to be successfully 

being removed from this vicious cycle. 

It also becomes important to generate alternative employment opportunities of the victims so as to 

improve their economic conditions and to stabilize their status in the society. 

 

CONCLUSION AND RECOMMENDATION 

In conclusion it can be said that Manual Scavenging is one of the worst forms of discrimination that 

exists in the society and it is necessary for the society to be eradicated of it. Even though an act known 

as the Prohibition of Employment as Manual Scavengers and their Rehabilitation Act, 201321  has 

 
21 the Prohibition of Employment as Manual Scavengers and their Rehabilitation Act, 2013 
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been passed in India, this issue still seems to be predominant in many areas of India and is therefore 

an issue which calls for the need to be examined thoroughly and resolved as a large number of people 

are a subject to danger and discrimination under such practice. Manual Scavenging is one of the 

contributors of the untouchability that still prevails in India even after being declared abolished under 

Article 17 of the Indian Constitution.   

A lot of steps should be taken by the legislature not only for the formulation of schemes in order to 

protect the basic fundamental rights of the people who are being denied their rights while being 

employed under such circumstances but also for their proper implementation so as to obtain optimum 

results. Work should be done towards providing alternative employments for the social and economic 

upliftment of these Manual Scavengers and awareness should be spread for the general public so that 

they understand their plight and circumstances. In order to protect the society from such atrocities it 

becomes very important for the society to get rid of such practices, hence in the name of the basic 

fundamental right against abolition of untouchability provided under Article 17 of the Indian 

constitution, there should be an absolute Abolition of Manual Scavenging.   It is only then that the 

country and the legal system would achieve its essence of Justice, Equality and Good Conscience.   
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CASTE DISCRIMINATION & VIOLATION OF HUMAN RIGHTS 

- Arti Chauhan*& Gaurav Kumar Arya+ 

 

ABSTRACT 

The Discrimination of Caste System affects the Civil, Political, Economic, Social, and Cultural 

Rights of every individual who were not to born in the Rich family. The Caste system is Basically a 

custom which use in way back since the Constitution were not made but in the Modern time when the 

constitution is being frame in the Rational Manner to give justice to every individual there must be 

lack Injustice. In the past time the Caste where sees as the Polluted person of the society which can 

affect the other by only touching other which known as Untouchability. In India as well as in other 

Country like US being discriminated on the caste and skin colors where by people also participated 

in movement to show the society that human being is the main things aspect the Caste. However 

there are various Extensive tools were given by the Universal Human Declaration of Human Rights 

which gives the Lower caste benefit of things to ought justice from various Courts as even by the CJI 

but India fail to provide elimination of Case Discrimination and ensure full enjoyment of 

Fundamental Rights and Equality before law which were Guaranteed by Article 1 of UDHR. There 

are various causes of Reasons by which Discrimination spread like Virus Moreover India being 

facing all the time as Caste Marriage, Political conspiracy, Diasporas etc. 

Keywords: Untouchability, Discrimination, Right to Equality, Injustice, Causes of Discrimination 

 

INTRODUCTION 

Caste Discrimination is basically a Custom which was created by the Human form Since Past Decades 

and it’s spread to the World Wide by the Representative of the Salvation by which some of them follow 

in today’s life as well, which affect the Civil, Political, Economic, Social, and Cultural Rights of every 

individual who were not to born in the Rich family, Powerful Family or being follower of others. Caste 

System divides the Varieties of the People on which the least Low caste seen as “Impure” or “Pollute 

for the Other Caste”.  

Caste is descent-based and hereditary in nature. It is a characteristic determined by one's birth into a 

particular caste, irrespective of the faith practiced by the individual. Caste denotes a system of rigid 

social stratification into ranked groups defined by descent and occupation. Under various caste systems 

throughout the world, caste divisions also dominate in housing, marriage, and general social 

interaction-divisions that are reinforced through the practice and threat of social ostracism, economic 

boycotts, and even physical violence. Among the communities discussed in this report are the Dalits or 

so-called untouchables of South Asia-including Nepal, Bangladesh, India, Sri Lanka, and Pakistan-

the Buraku people of Japan, the Osu of Nigeria's Igbo people, and certain groups 

in Senegal and Mauritania. The prominence of caste as a social and economic indicator for the 

widespread South Asian diaspora is also discussed. These communities share many features; features 

that have allowed even the most appalling practices to escape international scrutiny. In many cases, 

caste systems coexist with otherwise democratic structures. In countries such as India and Nigeria, 

 
* Student, B.A.LLB. (Hons.), School of Law, Galgotias University.  
+ Student, B.A.LLB. (Hons.), School of Law, Galgotias University. 
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governments have also enacted progressive legislation to combat abuses against lower-caste 

communities.1 

 

BREIF HISTORY OF CASTE SYSTEM 

Traditional scholarship has described this more than 2,000-year-old system within the context of the 

four principal varnas, or large caste categories. In order of precedence these are the Brahmins (priests 

and teachers), the Kshatriyas (rulers and soldiers), the Vaisyas (merchants and traders), and 

the Shudras (laborers and artisans). A fifth category falls outside the varna system and consists of those 

known as "untouchables" or Dalits; they are often assigned tasks too ritually polluting to merit 

inclusion within the traditional varna system. Almost identical structures are also visible in Nepal. 

Despite its constitutional abolition in 1950, the practice of "untouchability"-the imposition of social 

disabilities on persons by reason of birth into a particular caste- remains very much a part of rural India. 

Representing over one-sixth of India's population-or some 160 million people-Dalits endure near 

complete social ostracization. "Untouchables" may not cross the line dividing their part of the village 

from that occupied by higher castes. They may not use the same wells, visit the same temples, or drink 

from the same cups in tea stalls. Dalit children are frequently made to sit at the back of classrooms. In 

what has been called India's "hidden apartheid," entire villages in many Indian states remain 

completely segregated by caste.2In many villages, the state administration installs electricity, sanitation 

facilities, and water pumps in the upper-caste section, but neglects to do the same in the neighboring 

which are Dalit area.  

Nevertheless, the caste system continues to survive in modern India. There are over 160 million Dalits 

in India, not counting the tens of millions of Dalits who have already converted to other religions such 

as Buddhism and Christianity to escape their caste faiths. During the eighties and nineties caste 

discrimination became a much-debated issue on the political arena following a report published by a 

government commission that mapped out and defined current “backward” castes and ethnic groups in 

India3. The report also stated a set of recommendations to be implemented by the authorities including 

several reservation laws for public and educational seats. Reservation laws had already been 

incorporated in the forties, with states endorsing their own types of discrimination preventive policies, 

but the report renewed the debate and created a much needed political and social awareness. The 

outcomes are disputed but there is nonetheless an increased presence of Dalits in the higher spheres of 

power in India today than any time before. The debate also saw the creation of numerous local and 

national political parties claiming to be representing the Scheduled Castes and Tribes, some becoming 

very successful. Two examples of high positioned Dalits are the current Chief Minister of Uttar 

Pradesh Kumari Mayawati who won the state elections in 2007 for the fourth time; and M. Narayanan, 

President of India 1997-2002.4 

 

DISCRIMINATION 

“All human beings are free and equal in dignity and rights” as stated in Article 1 of the Universal 

Declaration of Human Rights.5Caste-affected communities are denied a life in dignity and equality. 

 
1Caste Discrimination, theUnited Nations World Conference against Racism, Racial Discrimination, Xenophobia and 

Related Intolerance, Sept. (2001).  
2 Ibid. 
3 The Indian constitution refers to Dalits as Scheduled Castes (SCs) and ethnic minorities as Scheduled Tribes (STs), and 

together they comprise more than 24 % of India’s population. 

 http://www.censusindia.gov.in/Census_Data_2001/ India_at_Glance/scst.aspx 
4Christian Bjarnason, Caste based Discrimination and New Perception of India, Dec. 30 (2008). 
5 UDHR, General Assembly 217A (1948). 
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According to the United Nations Sub-Commission study on discrimination based on work and 

descent6, a number of human rights violations occur in relation to caste discrimination including 

violations of: 

• The right to physical security and life and the right to be free from violence 

• The right to equal political participation and access to justice  

• The right to own land 

• The right to equal access to public and social services  

• The right to freedom of religion  

• The right to marriage on free will  

• The right to education and cultural identity  

• The right to equal opportunity and free choice of employment and equal, just and favorable 

conditions of work  

• The right to be free from forced or bonded labour 

• The right to be free from cruel, inhumane or degrading treatment  

• The right to health, adequate food, water, sanitation, clothing and housing. 
 

However, all the Right are Violated from the different sources of Crimes which specified under; 

Caste and Marriage 

In India, falling in love with the wrong person can be deadly. 22-year-old V. Shankar, a young Dalit 

man, learned this fact at the cost of his life. The couple, Kausalya and Shankar, were both studying 

engineering at a college. They married in July 2015 against the wishes of Kausalya’s parents. Just after 

the wedding, they lodged a complaint at the local police station stating that they feared for their lives. 

Eight months later, Shankar was murdered on a crowded road in full public view. His murderers were 

a gang of men including his wife’s father. According to the police, the victim was murdered for 

marrying a woman from a higher Hindu caste. Lives of countless Indian young men and young women 

have been destroyed because they have dared to love across divides defined by caste and community. 

The caste system is among the world’s oldest forms of social stratification. It divides people belonging 

to the Hindu religion into four main categories, which are further divided into about 3,000 castes and 

25,000 sub-castes, each based on their specific occupation. The Dalits or so-called “untouchables” 

were the lowest rung of this caste system. After India’s independence, in the new constitution of 1949, 

the caste system was officially abolished, but it still marks social life. 

To date, Dalits face discrimination when it comes to opportunities and social interactions. Considering 

the importance that Indian society places on marriages, inter-caste marriages are always difficult. But 

if one of the parties involved is Dalit, the consequences can be as violent as an “honour killing”. This 

act refers to the murder of a person by a family member motivated by a belief that the victim had 

brought “shame” to the family.7 

Caste and Labor 

Most agricultural bondedlaborers interviewed for this report were paid between Rs. 15 and Rs. 25 

(US$0.38 to $0.63), or two to three kilograms of rice, per day, well below the minimum wage 

prescribed in their state. Women were consistently paid less than men. Many laborers owed debts to 

their employers or other moneylenders. Under the Bonded Labour System (Abolition) Act, 1976, 

payment of less than minimum wage for the purposes of working off a debt amounts to bondage. The 

 
6 Caste Discrimination & Human Rights, IDSN Organization.  

https://idsn.org/wpcontent/uploads/user_folder/pdf/New_files/IDSN/Caste_discrimination_and_human_rights_brief_fina

l.pdf 
7RoliMahajan Killed by the In-Laws, Development and cooperation, Oct. 10(2018).  

https://idsn.org/wp-content/uploads/user_folder/pdf/New_files/IDSN/Caste_discrimination_and_human_rights_brief_final.pdf
https://idsn.org/wp-content/uploads/user_folder/pdf/New_files/IDSN/Caste_discrimination_and_human_rights_brief_final.pdf
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act’s definition of the “bonded labour system” includes “any system of forced, or partly forced labour 

under which a debtor enters, or has, or is presumed to have, entered, into an agreement with the creditor 

to the effect that by reason of his birth in any particular caste or community, he would render, by 

himself or through any member of his family, or any person dependent on him, labour or service to the 

creditor, or for the benefit of the creditor, for a specified period or for an unspecified period, either 

without wages or for nominal wages.8 

According to the Act, the bonded labour system is a system of forced labour in which a debtor, either 

for a loan, advance or any other economic consideration (or hereditary, customary, social or caste 

obligation), agrees to render service for no wages or for only a nominal wage. The system also includes 

situations where the debtors are prevented from selling labour or the product of labour to anyone else 

or where their free movement is severely obstructed. The Indian Supreme Court has clarified that 

forced labour need not only involve physical or legal compulsion, it is also found in situations where 

a person agrees to work for nominal wages, i.e. wages below the statutory minimum wage or the 

prevalent wages, due to economic hardship. Thus, the Supreme Court has given a definition of what 

constitutes ‘force’ that is even broader than that in the International Labour Organization (ILO) 

definition of forced labour. Involuntariness is an important constituent of forced labour in the ILO 

definition, but under the Indian Act, bonded labour results from an agreement between a debtor and 

her/his creditor, wherein the bonded labourer seems to ‘agree’ to the conditions of bonded labour. This 

agreement on the part of a bonded labourer, though indicating that he/she is freely entering into the 

agreement, does not mean it is not forced labour.9 

Political Representation and Political Rights 

This deliberately provocative piece asks what these convictions signal – whether lower-caste 

politicians are more likely to be corrupt, or more likely to be caught, compared to upper-caste 

politicians whose social position allows them to go scot-free with impunity for equal or more serious 

crimes. Ashis Nandy, the well-known political psychologist, unleashed a virtual tornado a few years 

back by claiming that it is the former – that SC-ST politicians are more likely to be corrupt – and 

suggested that this fact makes the polity more democratic. Both these opinions are based on casual 

empiricism on the part of their authors. Given that the only instances of publicly-known corruption of 

politicians would be those that result in convictions, the question of whether lower caste politicians 

are more corrupt, or get convicted more often, will remain up in the air. The widespread mainstream 

imagination will most likely confirm its prior belief that they are more corrupt and bemoan another 

instance of the worsening of public culture due to the rise of lower castes in politics. 

In the corruption the India always tolerates the caste behind it to eradicate the Representative of the 

Lower Caste by which the Upper Caste as usual rules the District or the State. This is not to suggest 

that mainstream opinion will wake up one day and realize that its preconceptions about SC politicians 

being more corrupt lack empirical validity and offer mea culpa. The point simply is that the belief 

about greater lower caste culpability in acquiring disproportionate assets is more likely a myth than a 

reality. This is analogous to the myth about the decline in “merit” or “efficiency” as a result of 

affirmative action, which persists despite lack of empirical evidence, because it feeds neatly into the 

public antipathy towards any policy of compensatory discrimination.10 

Physical and Economic Retaliation 

 
8 Broken People Caste violence against India Untouchables, Human Right Watch, March (1999). 
9 Kiran Kamal Prasad, Bonded Labour is a must in context of India, Anti Trafficking review, (2015).  
10 Ashwini Deshpande, Link Between castes and political corruption are not based on concrete evidence, The Wire, Jan. 

10 (2018).  



 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 175  

As the United States faces a reckoning over its enduring racial caste system, a critical new front for 

civil rights was opened against the original system of caste discrimination that began in South Asia. In 

June, California’s Department of Fair Employment and Housing launched a lawsuit against Cisco for 

caste discrimination toward an Indian American engineer, who claims he was harassed by two co-

workers and faced retaliation after complaining to the company. Though the case is still pending and 

Cisco says it intends to “defend itself,” the lawsuit is a watershed moment for caste-oppressed 

Americans like me. It is the first time in U.S. history that caste is at the core of a discrimination case 

and an important recognition that caste discrimination continues here and around the world. 

In 2016, Equality Labs conducted the first survey on caste discrimination in the United States, helmed 

by Dr. Maari Zwick Maitreyi and myself. Surveying more than 1,500 respondents, we uncovered a 

problem that was much larger than we expected: One in four Dalits surveyed reported facing physical 

and verbal assault, one in three faced educational discrimination, and two in three workplace 

discrimination.11 

Caste and The South Asian Diaspora 

In School Survey the data, we see that 40% of Dalit students report facing discrimination in educational 

institutions in the diaspora. In contrast, only up to 3% of respondents who were “upper” Caste report 

the same. Parents report that their children are treated differently in school by other South Asian 

students and their parents. Children growing up Dalit, Christian, Sikh, or Muslim, feel alienated by 

South Asian culture in white America that homogenizes all South Asian identities as belonging to an 

“upper” Caste Indian and Hindu culture. In Workplace One of the most striking findings of this report 

is the exceptionally high rate of discrimination reported by those of Caste-oppressed background in 

places of employment. 67% of Dalits surveyed in the diaspora reported being treated unfairly at their 

workplace because of their Caste. 12% of Shudras also report the same. To show this in contrast with 

other protected classes of people, data from national surveys report that approximately 40% of women 

experience discrimination in the workplace based on gender.12 

Approximately 40% of Dalits and 14% of Shudra respondents reported that they were made to feel 

unwelcome at their place of worship because of their Caste. This data extended over a spectrum of 

religions including Hindu temples, Sikh gurudwaras, 42 churches, and mosques. A key issue of 

contention in mixed-race, mixed-Caste and South Asian spaces is the seemingly innocuous issue of 

food preference. While most Americans who are vegetarian or vegan understand their food preferences 

to be an individual choice, influenced by personal, environmental, or animal welfare concerns, 

vegetarianism in South Asian communities is quite different. It is deeply linked to Caste mandates and 

religious dictates. It can be a hot button religious and political issue.13 

 

ECONOMIC, SOCIAL AND CULTURAL RIGHTS 

Preamble 

The States Parties to the present Covenant, 

Considering that, in accordance with the principles proclaimed in the Charter of the United Nations, 

recognition of the inherent dignity and of the equal and inalienable rights of all members of the human 

family is the foundation of freedom, justice and peace in the world, 

 
11 Thenmozhi Soundarajan, A new Law suit shines a light on caste discrimination in the U.S and around the world, The 

Washington Post, July 14, 2020, 5:30PM. 
12Maari Zwick-Maitreyi, Thenmozhi Soundararajan, and Natasha Dar, Caste in the United States, Equality Labs, (2018).  
13 Id. 
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Recognizing that these rights derive from the inherent dignity of the human person, 

Recognizing that, in accordance with the Universal Declaration of Human Rights, the ideal of free 

human beings enjoying freedom from fear and want can only be achieved if conditions are created 

whereby everyone may enjoy his economic, social and cultural rights, as well as his civil and political 

rights, 

Considering the obligation of States under the Charter of the United Nations to promote universal 

respect for, and observance of, human rights and freedoms, 

Realizing that the individual, having duties to other individuals and to the community to which he 

belongs, is under a responsibility to strive for the promotion and observance of the rights recognized 

in the present Covenant,14 

In the Social, Cultural and Economic Rights there are Two Parts of Article which provide every 

Citizens of Countries with the preferable Rights and if it is violated then have the Right to Suit under 

ICJ Court with the Similar Jurisdiction Article 32 (2) of the Statute of the International Court. 

However, first there is State liability under UN Convention to resolve all the Economic, Social and 

Culture violation.  

 

DISCRIMINATION IN INDIA & IN U.S 

United States 

There are parallels in the resurgence of the Dalit-Bahujan movement in India and the Black Lives 

Matter movement in the US. The Black Lives Matter movement that was born in 2013 after the 

acquittal of George Zimmerman in the fatal shooting of Trayvon Martin, a black teenager, in Florida. 

#BlackLivesMatter started trending internationally and social media platforms saw renewed vigour in 

discussions on sensitive subjects like racial discrimination. The movement gained further momentum 

in 2014 when the first Black Lives Matter march was organized to protest the cold-blooded killing of 

two black men, Michael Brown in Ferguson, Missouri and Eric Garner is New York.15 

The BLM movement grew from strength to strength, often running into controversy. For instance, the 

Toronto chapter of BLM held up the Gay Pride Parade for about half an hour in 2016 demanding gun 

totting police personnel are asked to leave the parade. This incident has sparked spirited debates about 

intersectionality and privilege, subjects that many people are still touchy about even today. However, 

the manner in which the question of inclusion was raised, eventually led to the inclusion of the colors 

black and brown in the ‘Rainbow Flag to represent Black and Indigenous People of Color (BIPOC). 

That said, the survey stands as a preliminary, impressionistic picture of casteism operating in the 

United States. A recurrent theme in the findings is the shunning of a people once called “untouchables” 

at workplaces, schools, romantic relationships and houses of worship. Two-thirds of the Dalit 

respondents, for example, said they had experienced “caste discrimination” where they had worked —

perpetrated by other people of south Asian descent. Not surprisingly, just over half the Dalits reported 

they were doing what African-Americans would call “passing”, hiding their caste identity. Caste bias 

has survived in America, despite the country’s egalitarian creed, because immigrant communities of 

all kinds can and do retain some of their traditional practices. Civil rights laws do not explicitly ban 

discrimination based on caste. It was not seen as an issue in America when those laws were written. 

 
14 International Covenant on Economic, Social and Cultural Rights, Adopted and opened for signature, ratification and 

accession by General Assembly resolution 2200A (XXI), Dec. 16, (1966). 
15 CJP Team, Caste Discrimination and Related law, CJP: Defending human rights in the courts and beyond, Jan 27 (2018). 

https://cjp.org.in/caste-discrimination-and-related-laws-in-india/ 

https://cjp.org.in/caste-discrimination-and-related-laws-in-india/
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Examples described the effects of a “hostile environment” at workplaces or schools, which would be 

covered under civil rights laws. And physical assaults mentioned in the report could be classified as 

“hate crimes”.16 

India  

Meanwhile in India, the Ambedkarites and the Left, who were beginning to come together on college 

campuses were triggered into forming a strategic partnership after Rohith Vemula’s death, an act 

dubbed as institutional murder by the burgeoning student movement in India. Rohith Vemula, while 

he was still alive, represented an amalgamation of the Left and Ambedkarite ideology. In fact, it was 

his denunciation of the death penalty in Yakub Memon’s case that earned him the wrath of right-wing 

extremists who dubbed him anti-national and even physically assaulted him. After his death, the 

trifecta of dissenters from the Student Movement, the Dalit Movement and the Left, felt compelled to 

combine forces against the ruling dispensation and chants of ‘Jai Bhim – Lal Salaam’ became even 

more common on college campuses.17 

This is must needed as not only are atrocities and violence against Dalit rising but the brutality of the 

crimes is also getting worse. For example, in October 2015, the burning to death of two small Dalit 

children, asleep in their house in Faridabad, grabbed international headlines. The children were 

reportedly victims of a dispute between Dalits and members of the dominant caste. This horrific 

incident is unfortunately by no means unique. Also, in October 2015, a young Dalit boy died while in 

police custody, police torture is blamed. His crime, allegedly stealing two pigeons from dominant 

castes. A Dalit family including three small children were also stripped and put in jail for allegedly 

encroaching on the land of dominant castes. These are again not lone incidents of police negligence in 

India but every day tales of the utter disregard for justice when it comes to Dalits in India. Very often 

Dalit women are seen to bear the brunt of violence as they are used as a way to punish Dalit 

communities. At the same time, they are very vulnerable due to multiple discrimination on the basis 

of caste & gender.18 

When Sardar Singh Jatav set out walking on a muggy night in early September to talk with the men 

who employed his son, he found them already waiting for him in the road. But they were not in the 

mood for discussion. The higher-caste men greeted Mr. Sardar with a punch to the face. Then they 

broke his arm. Then they pinned him down. Mr. Sardar shrieked for help. Nobody came. One higher-

caste man stuffed a rag in his mouth. Another gleefully pulled out a razor. He grabbed Mr. Sardar’s 

scalp and began to lift and cut, lift and cut, carving off nearly every inch of skin.19 

 

INDIA LEGAL FRAMEWORK 

Constitution  

To irradiate the Caste Discrimination the Constitution which were view as the Mother of the all the 

Laws has created many of the Article under which every individual can filled a Suit under the PIL by 

which the judiciary will follow the Procedural established by the Law. But somehow there is lack of 

democracy to every individual of the India. However Constitution has done their own part to secure 

all the things One of Such Example is the Preamble of the Constitution we are the people of 

 
16 Kenneth J. Cooper, Indian has imported casteism to the US & Black, The Print, March 27, 2018, 2:59PM.  
17 Id. 
18 Caste discrimination in India, IDSN, (2016) 

http://idsn.org/wp-content/uploads/2016/09/IDSN-briefing-note-India-2016.pdf 
19 Jeffrey Gettlemen and Suhasini Raj, Tell everyone we scalped you “How caste still rule in India, The New York Times, 

Nov. 17 (2018).  

http://idsn.org/wp-content/uploads/2016/09/IDSN-briefing-note-India-2016.pdf
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India, having solemnly resolved to constitute India into a SOVEREIGN SOCIALIST SECULAR 

DEMOCRATIC REPUBLIC and to secure to all its citizens: Justice, social, economic and 

political; Liberty of thought, expression, belief, faith and worship; Equality of status and of 

opportunity; and to promote among them all Fraternity assuring the dignity of the individual and the 

unity and integrity of the Nation. 

Indian Penal Code  

India’s legal framework, The Indian Penal Code (IPC), provides various provisions specifically 

adopted to prevent forms of caste discrimination and other violations of minority rights, both on 

national and state level. Instead of a foundational rights’ framework for the protection of every citizen 

in India, the Penal Code provides various Acts to prevent specific types of behaviour, such as The 

Bonded Labour System (Abolition) Act (1976) and The Employment of Manual Scavengers and 

Construction of Dry Latrines (Prohibition) Act (1993). For example, The Prevention of Atrocities Act 

(1989) list” unlawful” behaviours against Scheduled Castes and Tribes (by defining atrocities such as 

intimidation, sexual abuse, denial of access to water et cetera). Both the Constitution and The Indian 

Penal Code provides almost a watertight package of individual rights for the Indian population and the 

problem caste-based discrimination does not lie in an insufficient legal framework – rather it is a 

question of implementation.20 

Lack of International Obligations  

In recent years, again, there has been a spate of brutal attacks on them in different parts of the country. 

For instance, in Una, Gujarat, cow vigilantes attacked a group of Dalit men for merely performing 

what caste society regards as their caste-prescribed duty; elsewhere, the Yogi Adityanath government 

of Uttar Pradesh booked Chandrasekhar Ravan, a Dalit leader, under the National Security Act – a 

draconian preventive detention law – when the Allahabad high court had already pronounced the 

charges against him to be politically motivated. 

In a report on minority issues submitted last year, the United Nations Human Rights Council’s 

(UNHRC) special rapporteur noted that there had ben a significant increase in crimes against Dalits. 

Worryingly, the report also pointed to state complicity in institutionalizing the practice of manual 

scavenging, which continues to kill Dalit sanitation workers and is rampant in India despite laws to 

the contrary. Clearly, the Indian state has failed to ensure the demise of caste-based discrimination. 

This provides a compelling reason to evaluate if recognition of caste-based discriminations as racial 

discrimination by India and the consequent international scrutiny this will attract may have some 

tangible effect.21 

 

IMPACT OF FILM IN SOCIETY 

While the novel and film are effective in portraying messages against caste-based discrimination in 

India, the film’s impact is more significant. Recently, film like Article 15 film about the indignities 

endorsed by the caste-system in modern day India does not play it cool. Inspired by the real-life Badaun 

killings — and a stirring tribute to Alan Parker’s 1988 procedural thriller Mississippi Burning, 

policemen hushing up the murder and gang rape of three 15-year-old girls because they belong to a 

lowered caste.22More importantly, the film is able to reach all members of society including the Dalit 

population which experiences extremely high illiteracy rates as a result from lack of available 

education& Resources, “Many people especially those who are deprived, exploited, and poor in society 

 
20Bjarnason, Supra, 4. 
21 Adbullah Nasir & Priya Anuragini, Indian must not shield itself from International Scrutiny on caste discrimination, 

The Wire, Dec. 26(2017).  
22 Raja Sen, Article 15 Review, Hindustan times, May 25, 2020, 08:36 PM.  
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seek to find solutions for many of their needs that spring from their uncomfortable situation in society, 

and cinema is an easily accessible source to which they turn for relief if not solutions” 

Comparative aspects and connections made to the film are more effective than the novel because the 

presence of visual emotions, facial expressions and setting which provide the viewer with a stronger 

personal connection. For example, a scene in Slumdog Millionaire (2008) captures the emotion and 

shock of Jamil after he witnessed his mother being murdered during a raid on the slum he lived in 

(00:18:12). During the scene, the director purposely slowed down the frames per minute to create a 

tension in which the viewer witnesses the exact moment Jamil’s mother cried out telling her sons to 

run just before being hit over the head. While this was occurring, the film jumped to a shot of Jamil’s 

face where it shows him standing motionless while trying to comprehend what is occurring. This brief 

pause is where the viewer establishes a connection of sorrow for Jamil as they are fixated on the 

traumatizing expression exhibited. Regardless of how well a novel may describe a scene, it does not 

compare the connection a person develops when they place a face to the story.23 

 

CONCLUSION 

The caste system in India continues to influence society regardless of the policies in place abolishing 

it. Predominantly, Dalits and other lower caste members are subjected to numerous human rights 

violations that affect every aspect of their life. There must be a Yearly Survey committee which 

operated the schedule of the plane to eject the odd discrimination in the society by use of various 

embodied government bodies, the State must ensure all liabilities given to the people & have to be 

provided to give justice. There must be Influence and encourage NGO’s which help the Dalits if there 

Right were Violated by the Higher Caste authority like Bureaucratic and MLA’S because mostly 

reported state that only higher authority have the power to tempering with the Evidence, one of the 

Example was Unnao Rape case of 2017, where the Dalit Scoot at the last breath and the Indian 

Judiciary well not aware of the all the circumstance in the meantime. The Caste Discrimination is one 

of the major issues in India which can give Bad Revolution to the Youth of the Society; there must be 

Resolution for all circumstance which was happened in the Sphere of Case Discrimination.  

 
23 Alex Voglewede, Caste: Violation of Dalit human rights, Jan. 5 (2019).  
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CRIME AGAINST WOMAN IN CYBER WORLD 

- Swastika Nandy* & Sourav Mohan Chatterjee+ 

 

ABSTRACT 

New inventions have always been a part of the evolving society. The use of internet since its 

inception have been a boon to the society but with passage of time and its continuous use have 

resulted to certain drawbacks as well. Internet usage on one hand have its positive impact and on the 

other hand in the recent times it has given a pathway to grave cyber crimes. 

In this paper we will focus mainly on the cyber crimes in specific to the women across the globe 

which includes stalking, unethical hacking, cyber bullying, forced watching of pornography etc. 

Crime against woman is one of the most widely prevalent crime which is increasing at a very rapid 

rate across the globe. Crime against women is an increasing problem which includes crime against 

women in the cyber world. In an era of technology where youth is widely exposed to the use of 

technology, the crime rates in the virtual world are also increasing at an equivalent rate. In India, 

people are not much aware about cybercrimes. There are many types of cyber-crime. In this paper 

we mainly put emphasis on cyber crimes in India. In India women had always been looked down 

upon and there had been an absence of properly recognised laws. In this paper, we have discussed 

and made possible suggestions that are required to be relied upon and what are the changes that is 

to be made in the legal system to effectively restraint the rising spirit of cyber criminals. 

Keywords: Cyber Stalking, Defamatory, Scandal, VAWG Strategies, Cybercriminals, unethical 

hacking. 

 

INTRODUCTION 

Cyber world, which we say is the virtual world is an extension of the real world, also have crimes 

which involves the use of technology and such crimes that involves the use on technology especially 

computer and internet is termed as cyber crimes. Cybercrimes includes information about individuals, 

corporations or even government. Such crimes are not done by any physical body instead these are 

attacks which are done on the information available on the internet i.e. on the personal or corporate 

virtual body1. 

Cyber crimes are increasing at a rapid rate as the access to internet had been made available to even 

kids who have very little knowledge about the pros and corns of the usage of the internet2. Now a days 

even kids are exposed to the use of internet as because of the recent pandemic situation the education 

has been completely digitalized and such exposures are indeed turning out to be harmful as students at 

a very tender age are exposed to platforms apart from the educational software. Thus, resulting into 

taps and further sextortion and cyber bullying.  

The easy reach of the internet, the rapid spread of mobile information, and the widespread use of social 

media coupled with the existing situation of violence against women has led to emergence of cyber 

Violence Against Women and Girls (VAWG) strategy as a growing global problem with potentially 

 
* Advocate; Graduation completed from KIIT University (2013-18) 
+ Advocate; Graduation completed from ICFAI University (2012-17) 
1https://www.britannica.com/topic/cybercrime 24.06.2020; 10:11a.m. 
2Cyber crime against women by Rajat Mishra -  NLU, Odisha https://ssrn.com/abstract=2486125  

https://ssrn.com/abstract=2486125
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significant economic and societal issues. VAWG strategy is a programme backed by funding which 

supports victims, works on how to prevent others to fall as prey and also work for providing justice to 

the victims3. Every one of the other women will experience a form of violence in her lifetime, and 

despite the relatively new and growing phenomenon of interment connectivity. It is estimated that one 

in ten women have already experienced a form of cyber violence at the age of 15 years. Access to the 

internet is becoming a necessity to economic well-being and also helps into economic development in 

the country. It is important to secure that this digital public space is safe and empowers safe access for 

everyone including woman and girls. 

There is different form of cyber VAWG including but not limited to cyber stalking, non –consensual 

pornography (or “revenge porn) gender-based slurs and harassment, unsolicited pornography, 

“extortion” rape and death threats, and electronically enabled trafficking. The potential for violence in 

the cyber-sphere to manifest psychically should also not be discounted. However further research into 

the experience of victims of cyber VAWG is needed to better understand its impact. 

 

CYBER STALKING 

Cyber stalking is use of internet and reaching out or following the activities of unknown people by 

means of email, text or online messages or through social media. The internet stalking involves 

repeated incidents, which may or may not individually be innocuous acts, but combined threatens the 

victim’s sense of safety and cause distress, fear or alarm. Cyberstalking is a criminal offence as it 

results to harassment, defamation, slander etc. And frighten the individual4. 

Cyberstalking is criminalised and punishable under the Indian Penal Code, Indian Penal Code 

(Amendment) Act, 2013 and The Information Technology Act, 2000. Section 354D of the Indian Penal 

Code (Amendment) Act, 2013 states that whosoever follows a person or attempts to contact repeatedly, 

despite disinterest of the other person and tries to harass the person by use of internet and various other 

online resources or platforms and causes disturbance to the mental health to the victim is said to 

commit cyberstalking. 

Section 499, 354A, 354C, 503, 509, of the Indian Penal Code, 1860 simultaneously with the above 

mentioned provision deals with defamation, punishment for sexual harassment; punishment for 

capturing image of women involved in private activities without her consent; punishment for criminal 

intimidation i.e. causing threat to cause injury to a person; reputation; punishment for outraging the 

modesty of women or committing any offence which is derogatory5. 

Section 66E, 67, 67A, 67B of the Information Technology Act, 2000 also highlights on issues and 

statutory measures surrounding cyberstalking and other cyber offences. Section 72 of the Information 

Technology Act, 2008 deals with cyberstalking6.  

In the landmark judgement that involves cyber-stalking states that Ritu Kohli Case was India’s first 

reported case on cyber stalking, in this case Mrs. Ritu Kohli complained to police against a person, 

who was using her identity to chat over the Internet, in Delhi for a continuous period of four days. Mrs. 

Kohli further complained that the person was chatting, using her name and giving her address and was 

talking obscene language. The same person also shared her contact details over chat as a result of 

which she received calls at odd hours. She received almost 40 phone calls after which she again lodged 

a complaint and eventually the IP address was traced and the offender was arrested. Subsequently a 

 
3https://www.gov.uk/government/news/government-sets-out-key-measures-to-tackle-violence-against-women-and-girls  
4Definitions from oxford Dictionary 
5Blog.ipleaders.in/cyber-stalking/ 
6http://docs.manupatra.in/newsline/articles/Upload/455C1055-C2B6-4839-82AC-5AB08CBA7489.pdf  
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case was registered under section 509, of Indian Penal Code, 1860 and thereafter he was released on 

bail7.  

Acts can include; 

Sending emails, text messages (SMS) or instant messages that are offensive or threatening: Recording 

videos without the consent of the person and then uploading them or using those videos to blackmail 

the victim. Hacking of social-media profiles and tampering of photographs and personal data. 

Posting offensive comments about the victim on the internet, virtual assault and threat to rape via social 

media. In Sweden a cyber crime was reported, where the victim who was raped, was streamed online 

using the ‘Facebook live’ function8. Sharing intimate photos or videos of the victim on the internet or 

the mobile phone. 

 

CYBER HARASSMENT 

Cyber harassment also known as cyber-bulling, is an unethical act of interfering into the personal space 

of an individual through online tools, which includes accessing to someone’s e-mail ID without their 

prior consent, unethical hacking, posting defamatory statements or sharing obscene images on social 

media accounts, causing threat through threat messages over the internet etc., which causes an adverse 

effect to the social image of an individual and at the same time can be used as a tool for instigating a 

person to take drastic steps like suicide or blackmailing an individual9. 

Cyber harassment can take many forms, but for the purpose of the paper, it can include: 

• Unwanted sexually explicit emails, text (or online) messages. 

• Offensive or inappropriate advances on social networking websites or internet chat rooms; 

• Hate speech, meaning language that denigrates, insults threatens or targets an individual based 

on her identity (gender and targets an individual based on her identity gender and other traits 

(such as sexual orientation or disability10) 

• Cyber-harassment also includes hacking of someone’s online accounts and sharing obscene 

images, meant to exploit them. 

• Sextortion, where mostly through phishing e-mails, women are targeted to deposit some amount 

of money into the account of the cyber criminals or else they are threatened that their photographs 

would be taken from social media accounts and use such images by editing them into obscene 

one. Such a way is adapted to blackmail women to get money from them. 

In 2004 DPS (Delhi Public School)11 student filmed a sexually explicit video clip of his classmate in 

a compromising position on his cell phone forwarded the video via MMS to his friends. The clip was 

then put up on Bazee.com and widely circulated12. 

Case of the state of Tamil Nadu V. Suhas Katti13is notable for the fact that the conviction was achieved 

successfully within a relatively quick time of 7 months from the filling of the FIR. 

 
7Cyber crime against women by Rajat Mishra -  NLU, Odisha https://ssrn.com/abstract=2486125. 
8https://newsable.asianetnews.com/technology/sweden-gang-rape-live-streamed-on-facebook. 
9https://www.dvrcv.org.au/help-advice/cyber-stalking-and-harassment. 
10 Principle of cybercrime , book by Jonathan clough, Clause 3, Para-1, Page no-208 
11  https://en.wikipedia.org/wiki/DPS_MMS_scandal 
12Avnish Bajaj v. State, (2005) 3 CompLJ 364 Del; https://indiancaselaws.wordpress.com/2013/10/20/avnish-bajaj-vs-

state-dps-mms-scandal-case/ 
13 wikipedia.org/wiki/Suhas_Katti_v.Tamil Nadu# References. 
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Case allied to posting of obscene, defamatory and annoying message about a divorcee woman in the 

yahoo message group. Additional chief metropolitan magistrate delivered the judgment on 5.11.04 as 

following: 

The accused is found guilty. 

 

NON-CONSENSUAL PORNOGRAPHY 

Non-consensual pornography also knowing as cyber exploitation or ‘revenge porn’, involves the online 

distribution of sexually graphic photographs or video without the consent of the individual in the 

images. The perpetrator is habitually an ex-partner who obtains imagery or videos in the line of a 

former relationship, and aims to in public embarrass and shamed the victim, in retaliation for ending a 

relationship. However, perpetrators are not always partners or ex-partners and the motive may not 

necessarily be revenge. Images can also be obtained by hacking into the victim’s computer social 

media accounts or phone, and can aim to inflict real damage on the target’s real-world’ (such as getting 

them fired from their job). 

Noida MMS Scandal 14 

In February 2009, an MBA student in Noida circulated video clip of his 23 years old girlfriend doing 

striptease for him to his classmates using the girl’s e-mail id. 

When the girl refused to marry him, the boy who had access to the girl’s mail id, circulated that MMS 

clip to fellow students. 

Police registered a case of criminal intimidation following a complaint filed by the girl’s family in 

order to guard women both online and offline. 

1. Police responses should be formulated in recognition of the fact that cyber VAWG is a form of 

VAWG STRATEGIES for addressing cyber VAWG, must also include the voices of women 

who are victims of the phenomenon 

2. In the immediate future definition of cybercrime on the migration and affairs website should be 

updated to include form of cyber VAWG or at the minimum, should include misogyny in the 

third party of its definition 

3. There should be more awareness of the cyber law among the general public. 

4. There should be more adequate legal provision to maintain internet usages filed and records. 

 

Convicting cybercriminals is necessary for effective legal enforcement of cyber laws as they may pose 

a direct threat at a user’s reputation, finance, physical integrity, data and privacy and also because 

cybercrime has economic consequences and indirectly promotes traditional violent crimes, terrorism 

and money laundering scams. Spreading awareness of excellent practices on the internet such as 

installation of antivirus, installation of firewalls, practicing safe shopping and clicking, avoiding 

discloser of sensitive information, system updating and strong passwords can effectively assist in 

reducing number of cybercrimes and even add evidentiary value to assist in convicting 

cybercriminals15. Also, people need to make aware of legal enforcement procedure and infrastructure 

in place in their countries to report the cybercrimes and effectively prosecute cybercrime cases. In 

India, not many people are aware of the office of Adjudication Authority that is empowered under the 

IT Act, 2000 to try cases of cyber contraventions and pass orders imposing penalties by way of 

 
14 https://timesofindia.indiatimes.com/city/delhi/Noida-MMS-case-B-school-suspends-accused-

student/articleshow/4191988.cms 
15 Computer crime, law and policy in 21st century, book by- Josh Ua Hill and Nancy Marion, Page no 78 para-4 

https://timesofindia.indiatimes.com/city/delhi/Noida-MMS-case-B-school-suspends-accused-student/articleshow/4191988.cms
https://timesofindia.indiatimes.com/city/delhi/Noida-MMS-case-B-school-suspends-accused-student/articleshow/4191988.cms
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damages and compensation.  Better awareness can be imparted through specialised licensed courses, 

organizing seminars, workshops, through print and electronic media, mass campaigns, and 

involvement of Industry specialists, cyber lawyers, and forensic associations amongst other means for 

spreading cyber education. International Organisations should be involved in seminars and workshops 

conducted by members of Judiciary, Police and legal experts and Industry Associations so that cyber 

laws are discussed from an international perspective and Policy makers learn about new technical, 

policy and legal measures (substantive & procedural) being adopted in other jurisdiction to harmonise 

cyber laws and its enforcement.  

 

CYBER CRIME DURING COVID-19 

Covid-19, as well all know is a pandemic and had its impact all over the globe and have affected the 

regular lifestyles of every individual. During this pandemic we had faced several challenges in our day 

to day life similarly this time had also been utilized by mafias in the cyber world to bring about evil 

out of the good. 

This pandemic has given the caged- criminals opportunities to target a particular section of the society 

(mainly women) and harass them online. 

The National Commission for women, Delhi (NCW) has submitted a report with a daily newspaper 

where it clearly states that the number of cases reported for cyber crimes against women have increased 

drastically ever since the imposing of nationwide lockdown. The caged cyber criminals had been 

targeting women and have been sending them continuous threat e-mails containing threats of sextortion 

through means like morphed images to extract money from them. Women had also been targeted 

through phishing e-mails as well as increased reliance on information available at the social 

networking site16. 

 

SUGGESTIONS AND CONCLUSION 

With the rise of Covid-19 in the recent times, and even before these cyber crimes against women had 

been a worldwide issue and a major area of concern. Going with the recent statistics, the crimes in the 

cyber space has drastically increased by 86%17. Cyber crimes have become an increasing threat to the 

individuals, especially women, as they are treated vulnerably in India. In the technologically advanced 

time, our personal data stored in the software or otherwise are at high risk. Taking into account the 

above-mentioned scenario, we, in this paper propose few possible suggestions which might help in 

reducing the number of victims who are victimized by cyber criminals. The following are the proposed 

ways which can be taken into consideration: 

• With changing time technology is updating, therefore to keep our data safe and secure we need 

to keep our data protected by using password as well as other protection such as fingerprint 

recognition, eye retina scanner etc. 

• Proper awareness programs must be organised to make people aware of how to identify that a 

particular material over internet is actually a cause of threat and react accordingly. 

• Proper e-mail security solutions and phishing stimulation must be implemented. 

 
16www.ndtv.com/india-news/significant-increase-in-cyber-crimes-against-women-during-lockdown-experts-2222352  
17orbes.com/sites/ronakdesai/2020/05/14/cybercrime-in-india-surges-amidst-coronavirus-lockdown/#67407bac392e. 
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• Changing of passwords at a regular interval is necessary to avoid hacking18. 

Various form of cyber–crimes are experienced by Indian women who use the internet in the 

contemporary context. Neither the IPC provision nor the provision of the IT Act fully reflects the 

ground realities that women experiences. In many situations, such as morphing E-mail, spoofing and 

trolling, IPC provision is applied by extrapolation and interpretation for the want of more specific 

provision of law. Although the IT act contains a chapter on offence, including computer-related 

offence, the provisions deal mainly with economic and financial issues: there is no specific provision 

on cyber-crimes against women even though they are rampant and are widely reported. The leading 

step toward providing lawful remedies for women is to ensure that the online experience of harassment 

/threat/intimidation/violence caused to women is accurately translated into the written law through 

amendments to the two major statutes. 

Lastly developing confidence –building mechanisms with victims and potential victims is crucial, in 

order to encourage crime reporting.  

 
18https://www.thesslstore.com/blog/how-to-prevent-cybercrime-9-helpful-tips/  
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A CONSTITUTIONAL STUDY BETWEEN ARTICLE 301 & ARTICLE 
19(1)(G) 

- Carishma Bhargava* 

 

INTRODUCTION 

The constitution makers were fully conscious of the need for maintaining economic unity and progress 

of federal polity while drafting the relevant Article19 (1)(g) and Articles 301 of part XIII. Both Articles 

are not a declaration of a mere platitude or the expression of a pious hope of a declaratory character. It 

embodies and enshrines a principle of paramount importance that economic unity will provide the 

main sustaining force for stability and the progress of the political and cultural unity of the country.  

 Article 19(1)(g) and Article 301 are two facets of same thing-the freedom of trade. Article 19(1)(g) 

and Article 301 of the constitution have been framed in order to secure two different objects 

respectively to secure freedom of right to carry on trade and business or profession and ensuring 

freedom of ‘trade, and commerce and intercourse in India. When Article 19(1)(g) guarantees or Article 

301 declares the freedom of trade they describe human activities in a specific aspect. They distinguish 

attributes which the act of transaction may wear and make the freedom, which they confer, depend 

upon those attributes. The freedom secured by the two Articles implies that no unreasonable restrain 

or burden shall be placed upon these articles.  

 

THE SCOPE AND CONTENT OF ARTICLE19 (1)(G) AND 301 

Article19 (1)(G) 

Article 19 (1) (g), a fundamental right confers on the citizens the right to carry any profession or carry 

on any occupation trade or business. The guarantee under Article 19(1)(g) extends to practice any 

profession, or to carry on any occupation, trade, or business.   

The object of using four analogous words in Article 19(l)(g) is to make the guaranteed right as 

comprehensive as possible to include all the avenues and modes through which a man may earn his 

livelihood. Article 19(1)(g), a fundamental right, confers on the citizens the right to practice any 

profession or carry on any occupation, trade, or business. The guarantee takes into its fold consist of 

any activity carried on by a citizen of India to earn his living. The activity must of course be justifiable 

and not include anti-social like gambling, trafficking in women and the like Profession.  

Immoral activities cannot be regarded as "Trade" or "Business". There are certain activities which can 

under no circumstance be regarded as trade or business or commerce.1  

Article 301 

The scope and content of Article 301 depends on the interpretations of three expressions used therein, 

viz., 'trade, commerce and intercourse ‘free’ and 'throughout the territory of India'. The word trade 

means buying or selling of the goods while the term commerce includes all forms of transportation by 

land air or by water. The term intercourse means the movement of goods from one place to another. 

Intercourse will cover all those activities which might not be included in the ambit of trade and 

commerce.  

 
* Student, BA LLB (H), O.P. Jindal Global University 
1 Cooverjee B. Bharucha v.  Excise Commissioner, Ajmer AIR 1954 SC 220; 1954 SCR. 763.  
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Part XIII of Indian constitution along with freedom of trade and commerce, also deals with intra-State 

trade and commerce. Article 301 applies not only to inter-State trade, commerce, and intercourse but 

also to intra-State trade, commerce, and intercourse. Article 301 states that subject to the other 

provisions of Part-XIII, trade, commerce, and intercourse throughout India shall be free.  

Article 301 is based on section 92 of the Australian Constitution which has been held to compromise 

rights of individuals In District Collector, Hyderabad v. Ibrahim2 The Supreme Court held that art. 

301 guarantees freedom in abstract and not on the individuals form.   

The wide amplitude of the freedom granted by Article 301 is expressly limited by Articles 302 to 305 

of constitution of India. Article 302 to 305 authorizes the parliament and state legislature to regulate 

trade and commerce.   

 

SIMILARITIES BETWEEN ARTICLE 19(1)(G) AND ARTICLE 301 

There are few harmonizing concepts between two constitutional provisions these are   

Freedom Clause 

Article 19(1)(g) and Article 301 both constitutional provisions deals with freedom of trade, commerce 

and right to trade, business. In both these provisions freedom is defined.  

In Atiabari case the court held that whatever else it (Article 301) may or may not include, it certainly 

includes movement of trade which is of the very essence of all trade and is its integral part. Court 

further declared that the movement or the transport of the trade must be free.3   

In District Collector of Hyderabad v. M/s. Ibrahim and Co. 4 The apex court held that when a citizen 

comes to Court with the allegation that his fundamental right to carry on business or trade is affected 

adversely by a provision which does not legally exist. No doubt the restrictions contemplated by Art. 

304 (b) may be of a character different from those on an individual citizen's rights to trade, but it cannot 

be denied that their impact on individual rights is often very direct. The stage for considering the 

reasonableness of a direct or indirect restriction of a fundamental right arises only where, the restriction 

is otherwise valid.  

Again in S. Ahmad v. State of Mysore 4 the apex court held that as movement is an integral part of 

trade and commerce as well as movement aspect also prevails under Article 19(l)(g). Hence individual 

affected by the violation of the freedom guaranteed under Article 301 could also complain at the same 

time of infringement of their right guaranteed under Article 19(l)(g) provided a breach of the former 

involves a violation of the latter also.   

A statute banning export of any commodity outside the State or fixing quota on exports or 

requisitioning of any commodity declared as essential article can be challenged under both the Articles 

provided the aggrieved party is a citizen.  

In Hari Chand Sarda v. Mizo District Council 6 the highest appellate authority held that there can be 

no concept as 'trade in rest' and movement is an integral part of every trading activity. A citizen 

tradesman can either approach the Court under Article 226 or the Supreme Court under Article 32 for 

complaining the enforcement of legislation. This adversely effects and infringes his freedom of trade, 

commerce, and intercourse throughout the territory of India  

 
2 AIR 1970 SC 1275.  
3 Atiabari Tea Co. v.  State of Assam, AIR 1961 SC 232, 247. 4 AIR 1970 S.C. 1275.  
4 AIR 1975 SC 1443. 6 AIR 1967 SC 829.  
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Reasonable Restrictions in Public Interest 

The fundamental right to carry on trade or business guaranteed under Article 19(1)(g) or the freedom 

of inter-State trade, commerce, and intercourse under Article 301 of the Constitution, has its own 

limitations. The liberty of an individual to do as he pleases is not absolute. It must yield to the common 

good. Absolute or unrestricted individual rights do not and cannot exist in any modern State. There is 

no protection of the rights themselves unless there is a measure of control and regulation of the rights 

of each individual in the interests of all. Whenever such a conflict comes before the Court, it is its duty 

to harmonize the exercise of the competing rights.   

The Court must balance the individual's rights of freedom of trade under  

Article 19(1)(g) and the freedom of inter-State trade and commerce under Article 301 as against the 

national interest. Such a limitation is inherent in the exercise of those rights.5  

There cannot be any liberty absolute in nature and uncontrolled in operation so as to confer a right 

wholly free from any restraint. Had there been no restraints, the rights and freedoms may tend to 

become the synonyms of anarchy and disorder.   

Article 19(l)(g) is a fundamental right which confers on citizens to practice any profession or to carry 

on any occupation, trade, or business. This freedom is not absolute and may be restricted by the State 

under Article 19(6).  

The word reasonable implies intelligent care and deliberation. Reasonable restriction means that the 

limitation imposed upon a person in enjoyment of the right should not be arbitrary or of an excessive 

nature, beyond what is required in the interest of the public.  

Supportive in Indian Economy 

Constitution of India is an organic document.  It is construed in such manner that it lives and adapts 

itself to the exigency of the situation, in a growing and evolving society, economically, politically, and 

socially.  Both the parts of Indian constitution namely Article 19(1)(g) and Article 301 are constructed 

in such a way that it may be and thus help in welding the whole country into one single economic unit 

so that it may be advantageous to the common people and enhance the economic prosperity of the 

country.   

A restriction on trade and commerce can be challenged under both these constitutional provisions. The 

freedoms as guaranteed under these provisions allows to enjoy the freedom to the fullest possible 

extent without putting shackles of rules and regulations that are arbitrary and violative of freedom 

clause, putting check and restrictions in the enjoyment of such freedoms.  

In State of Bombay v. Chamarbaugwala 6  the five Coram of judges held that “When  

Art. 19 (1) (g) guarantees or Art. 301 declares the freedom of trade they describe human activities in a 

specific aspect. They single out attributes which the act of transaction may wear and make the freedom, 

which they confer, depend upon those attributes. The freedom secured by the two Articles implies that 

no unreasonable restrain or burden shall be placed upon an act falling under that description because 

it is trade or commerce or intercourse”.   

 

DIFFERENCES BETWEEN ARTICLE 19(1)(G) AND ARTICLE 301 

 
5 Bishambhar Dayal Chandra Mohan v. State of U.P. AIR 1982 SC 33: (1982) 1 SCR 1137.  
6 AIR 1957 SC 699.  para 44  
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At the first instance, it must be stated that there appear to be similarities between Article 301 and 

Article 19(1)(g) of the Constitution. It has been said, is that Article 301 could be invoked only when 

an individual, is prevented from sending his goods across the state, or from one point to another in the 

same state, while Article 19(1)(g) can be invoked when the complaint is with regard to the right of an 

individual to carry on business unrelated to, or irrespective of, the movement of goods, i.e., while Art. 

301 contemplate the right of trade in motion, Article 19(1)(g) secures the right at rest.   

In Saghir Ahmed v. State of Uttar Pradesh, 7 the five judge coram held that while distinguishing 

Article 301 from Article 19 (1) (g) observed that Article 301 is concerned with the passage of 

commodities or persons either within or outside the State frontiers but not directly with individuals 

carrying on the commerce or trade, while on other hand the right of individuals is dealt with under 

Article 19 (1) (g) and the two Articles have been framed in order to secure two different objects.  

Origin 

The constitution makers desired to promote free flow of trade and commerce in India as they fully 

conscious of the fact that in a federal country economic unity and integration of the country can be 

obtained through political and cultural unity. And that the country should function as one single 

economic unit without barriers on internal trade.   

For the protection of the integrity of the nation the constitutional makers thought it to better to provide 

specific protection and freedom to the trade, business, and occupation.   

The origin of Article 19(1)(g) is only from constitution of India. To avoid hindrances that obstacles 

the free flow of Trade and Commerce, and to prevent commercial rivalries and jealousies among the 

units, the framers of the Constitution of India thought it absolutely necessary to incorporate a free trade 

clause which would ensure the economic unity within the country.  

The remedy was sought to be achieved by providing the Necessary provisions relating to freedom to 

carry on trade and commerce in article 19 (1) (g) of the Constitution.   

Whereas Article 301 can be traced from section 297 of the Government of India Act, 1935, the content 

of freedom provided for by Article 301 is larger than the freedom contemplated by section 297 of the 

Government of India Act, 1935.  

The sources of Article 301 can be reflected in Section 92 of the Australian constitution which declares 

that   trade, commerce, and intercourse among the States shall be absolutely free. The clause applies 

only to inter-State and not to intra-State commerce, and restricts both the States and the Centre from 

interfering with trade and commerce. Contents  

In Indian constitution Article 19(1) (g) guarantees to all citizens the right to practice any profession, 

or to carry on any occupation, trade, or business.  Article 19(1)(g) uses four expressions, viz., 

profession, occupation, trade, and business. Their fields may overlap but each of these expressions has 

a content of its own distinct from the others.8   

On the other hand, Article 301 reflects the benign thought of the constitutional framers regarding 

economic unity of the nation declares that Freedom of Trade, Commerce, and Intercourse, Subject to 

the other provisions of this Part, trade, commerce, and intercourse throughout the territory of India, 

shall be free.   

Article 301 

 
7 AIR 1954 All. 257.  
8 Unni Krishnan, J.P. v. State of A.P.,(1993)S.C.C. 645: AIR 1993 SC 2178.    
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The 'movement' aspect of commerce is of great importance. And that one of the leading purposes 

essential for Article 301 is to keep inter-State movement of goods and persons free and unhampered. 
9   

A statute dealing with licensing, marketing regulations, price control can be challenged under Article 

19(l)(g) but not under Article 301.  

Scope and Criteria 

Article 19(1)(g) does not contain the words “throughout the territory of India”, which occurs in Article 

301.In this sense Article 19(1)(g) may be relevant for international trade also. Article may not be 

constructed to apply to international trade.   

Article 19(1)(g) is a fundamental right which talks of freedom of trade or business. It confirms a 

fundamental right only on citizens, While Article 301 only confers a judicial right. The freedom 

guaranteed under Article 301 is not a fundamental right and hence it cannot be enforced by a petition 

under Article 32.  

In Ram Chandra Palai v. State of Orissa 12 It was held that that the petitioner under Article 32 could 

not rely upon the guarantee of freedom of inter-State or interstate trade, embodied in Article 301 of 

the Constitution, because, it is not a fundamental right conferred by Part III of the Constitution which 

can be enforced by a petition under Article 32 of constitution of India.   

If the person challenging the statute is a corporation, company (whether a national or an international 

company) it can invoke Article 301 only and not Article 19(l)(g) which is secured for the citizens only.  

Article 19(1)(g) entitles the citizens of India to practice any profession or carry on any occupation, 

trade, or business subject to reasonable restrictions in public interest. Article 301 covers much 

interference with trade and commerce which may not ordinarily come within Art. 19(1)(g).  

Article 301 is a mandatory provision and a law contravening the same is ultra-virus, but it is not a 

fundamental right and hence is not enforceable under Article 32. But if the right under Article 19(1)(g) 

is also infringed, then Article 32 petition may lie.  

Freedom of trade and commerce is a wider concept than that of an individual's freedom to trade 

guaranteed by Article 19(1)(g). Article 301 is in abstract form covering the whole area than Article 

19(1)(g). 10 Article 19(1) (g) can be taken advantage by the citizens whereas the freedom of trade 

commerce and intercourse enshrined under art. 301 can be invoked by a corporation and even by State 

on complaints of discrimination brought about by Art. 303.  

Article 19(l)(g) protects the primary right of the individual whereas Article 301 imposes limitation on 

the legislative power of the government against creating any sort of geographical barrier.  

Relationship with The Concept of Federalism 

Article 19(1)(g) is primary intended to restrict legislative and executive actions, but has no direct 

relevance to the concept of federalism.   

Article 301 having a direct nexus with concept of federalism applies not only to inter-State trade, 

commerce, and intercourse but also to intra-State trade, commerce, and intercourse.     

Reasonable Restrictions 

 
9 Atiabari Tea Co. v.  State of Assam, AIR 1961 SC 232, 247.  12 1956 SCR 28: AIR 1956 SC 298.  
10 State of Bombay v. Chamarbaugwalia, AIR 1958 SC 699.  
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Though Article 19(1)(g) is a fundamental right, yet it is subjected to reasonable restriction enumerated 

in Article 19(6) of Indian constitution.  On the other hand, Article 301 is made subjected to reasonable 

restriction under Article 302-307 of Indian constitution.     

The restriction imposed under Article 19(6) must be reasonable and in the interest of general public. 

But restrictions imposed by a State under Article 304(b) in addition to its being reasonable, it must 

also pass through the procedure laid down in the proviso to Article 304(b). It is called as an additional 

safeguard that has been provided in the form of the proviso to Article 304(b).  

In case of Article 301, whether the impugned legislation is reasonable or not will be judged by the 

Court by taking into consideration whether regional factors are in the interest of health, safety, and 

welfare of the public, either demanded by the exigencies of a particular time or circumstance. While 

dealing with Article 301 the court has to consider that either regional interest in a particular period 

outweighs the national interest or not.  

It is the duty of the Court to judge reasonableness of the restriction imposed on the right guaranteed 

under Article 19(l)(g), and to find out whether there is a proper balance between the freedom 

guaranteed under Article 19(l)(g) and Article 19(6)  

Litigant Parties in Case of Violation 

Under Article 301-307, disputes can arise between the union and state, or between states, thereby 

attracting Article 131 of the constitution. In contrast, in cases under Article19(1)(g), the controversy 

will be normally litigated between the government and a citizen.  

In Article 19(1)(g) the litigant parties may only be citizens, whereas under Article 301 the litigant 

parties may be citizens as well as a non-citizen and also can be a corporate personality.  Art.301 may 

be invoked by a corporation and even by a state on complaints of discrimination or preference which 

are outlawed by Article 303.  

In Motilal v. State of U.P.11 the apex court held that A difference between Article 19(1)(g) and 301, it 

that a person can knock the doors of court only on a complaint that an individual is prevented to carry 

on trade, business, or profession. On the other hand, Article 301 could be invoked only when an 

individual is prevented to send his goods across the State, or from one point to another in the same 

State. Article 301 considered only when the right of trade is in movement, Art. 19(l)(g) secures the 

right at rest  

In Emergency Situation 

In Emergency Article 19(1) (g) is suspended and so the courts may take recourse to Article 301 to 

adjudge the validity of restriction on trade and commerce. Article 301 can be applied to judge the 

constitutionality of a legislation alleged to have infringed the freedom of trade and commerce. On the 

issue of the proclamation of emergency the State is, for the duration of the emergency, competent to 

enact legislation or take executive action by virtue of the provisions of Article 358, notwithstanding 

that it impairs the freedoms guaranteed by Article 19 of the Constitution.  

On the issue of the proclamation of emergency the State is, for the duration of the emergency, 

competent to enact legislation, notwithstanding that it impairs the freedoms guaranteed by Article 19 

of the Constitution. The State is also competent to take executive action, which the State would, but 

for the provisions contained in Article, 19 of the Constitution, be competent to take. Anyone could not 

challenge the validity of any law enacted by the State Legislature so long as the proclamation of 

emergency was in operation on the ground that it impaired the freedoms guaranteed by Article 19. 

 
11 AIR 1951 All 257.  
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They could not also challenge any executive action which, but for the provisions contained in Article 

19, the State was competent to take.  

 In District Collector of Hyderabad v. M/s. Ibrahim and Co 12 the respondents are dealers in sugar 

and other commodities. According to Andhra Pradesh Sugar Dealers Licensing Order, 1963, it was 

declared that Under that order no person may carry on business as a dealer except under and in 

accordance with the terms and conditions of a license issued by the specified authority. In spite of 

getting license, under sub-rule (2) of Rule 125 of the Defense of India Rules, 1962, the respondents 

were provided for placing restrictions on sale, or agreement to sell or delivery by the producers, for 

controlling the production, sale grading, packing, making delivery, distribution etc. But the apex court 

held that Executive action by State which is invalid otherwise than on ground of infringement of article 

19 is not protected from challenge by Article 358. A vital constitutional provision cannot be so 

construed as to make a mockery of the declared guarantee under Article 19(1)(g).   

Justice B.K. Mukherjee, in Saghir Ahmed v. State of Uttar Pradesh13 While distinguishing Article 301 

from Article 19 (1) (g) observed: “Article 301 provides safeguards for carrying out trade as a whole as 

distinguished from the right to individuals to carry it on. In other words, this Article is concerned with 

the passage of commodities or persons either within or outside the State frontiers but not directly with 

individuals carrying on the commerce or trade. The right of individuals is dealt with under Article 19 

(1) (g) and the two  

Articles have been framed in order to secure two different objects.”  

 

CO-RELATIONSHIP BETWEEN ARTICLE 301 AND 19(1) (G) 

Article 19 (1) (g) and Article 301 do not conflict with one another, nor Presence of one require the 

courts to damage the interpretation of the other. There appears no anomaly, no inconsistency so as to 

necessitate to strain the meaning of one provision or to modify the language of one by the language of 

the other. Both the provisions are not conflicting provisions but are complementary of each other. They 

are facets of the freedom of trade.  

The Apex court in State of Bombay v. Chamarbaugwala 14 observed, "Article 19 (1) (g) and 301, it 

is pointed out, are two aspect of the same thing, the freedom of trade. Article 19 (l)(g) looks at the 

matter from the point of view of the individual citizens and protects their individual right to carry on 

their trade or business. Article 301 looks at the matter from the point of view of the country's trade and 

commerce as a whole, as distinct from the individual interests of the citizens and it relates to trade, 

commerce or intercourse both with and within the State."  

Two Aspect of Freedom of Trade 

The main purpose of economic philosophy underlying the Constitution is the establishment of a 

welfare State and an economic system that is rooted in the desire of the individuals. In Indian 

constitution the two Articles are framed with a purpose to preserve and secure the freedom of trade 

within the country and to protect the integrity of the nation.  

The constitutional makers devoted a part namely part XIII for the purpose of protection and freedom 

to the trade, commerce, and intercourse among states whereas Article 19(1)(g) guarantees the freedom 

to carry on trade and commerce in Indian constitution.   

 
12 AIR 1970 SC 1275.  
13 AIR 1954 SC 728, 742.  
14 AIR 1957 SC 699.  
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Both the constitutional provisions have one object that is freedom of trade and commerce in India. 

Freedom of profession, occupation, trade, and   business is a precious right and vital for the 

realization of human rights. The underlying idea in making trade, commerce, and intercourse with, as 

well as within, the States free undoubtedly was to emphasis the unity of India and to guarantee that no 

barriers might be set up to break up the national unity.  

Complementary and Supplementary To Each Other 

Article 19(1)(g) and 301 of the Indian constitution are the backbone of the Indian economy.  They 

are not the conflicting provisions. Freedom of trade and commerce is an absolute necessity in any 

federal system to avoid economic isolation and state protectionism. There is no element of conflict or 

contradiction between Article 19(1)(g) which provides freedom of trade, business, occupation and 

profession and Article 301which assures freedom of inter-state as well as intra-state trade, commerce, 

and intercourse.  

It is not material that where one provision secures the individual right of citizens to carry on their trade 

or business, other looks at the matter from the point of view of the country's trade and commerce as a 

whole. But the main object of both the constitutional provision is to make safe the right to trade.  

Both the Articles help to promote free flow of trade and commerce in India, in constituting the one 

single economic unit without barriers on internal trade.  

 

NEED OF THE HOUR 

Free movement and exchange of goods throughout the territory of the country and right to practice any 

profession, or to carry on any occupation, trade or business is essential for the economic unity of the 

nation on which the progress of the country is sustain. This has become more important after the 

globalization of the economy. Therefore, in all federation an attempt is made through constitutional 

provisions to create and preserve a national economic fabric to remove and prevent local barriers to 

economic activity. Along with to remove the impediments in the way of inter-state trade and commerce 

it is also objected to make the country as one single economic entity.  

 

CONCLUSION 

Both the parts of Indian constitution namely Article 19(1)(g) and Article 301 are constructed in such 

a way that it may be and thus help in connect the whole country into one single economic unit so that 

it may be advantageous  and profitable to the common people and boost the economic affluence of 

the country.   

It is always better, and necessary too that the freedoms as guaranteed under the Constitution should be 

allowed to be enjoyed by the citizens to the fullest possible extent without putting shackles of avoidable 

cobweb of rules and regulations putting check and restrictions in the enjoyment of such freedoms.  
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2020 PANDEMIC: RISK TO INDIAN ECONOMY AND ITS LEGAL 
IMPLICATIONS 

- Anshdha Sharma* 

 

ABSTRACT 

COVID- 19 disease is presently spread all over and declared as pandemic by WHO. This pandemic 

has largely impacted almost all the countries in the year of 2020. The major impact is seen in the 

economy of the nations. Different sectors of economy are hit hard, whereas automotive industry and 

food manufacturing industry has huge contribution in the economy of India. The manufacturing as 

well as the supply by the mentioned industries faced problems. The paper talks about the kind of 

problems faced, the losses incurred by the industries and how the nation comes up with different 

legal implications to deal with the economy loss. 

 

INTRODUCTION 

Coronavirus disease is severe pneumonia which has called pandemic all over the world. This disease 

makes it very important to maintain social distancing in order to avoid spreading it more. This is the 

reason why countries, including India declared lockdown all over the country. In my research paper I 

will be discussing how exactly the lockdown declared in India is impacting the economy. To keep in 

brief, I have imposed focus on two major sectors i.e. Automotive Industry and Food Manufacturing 

Industry. Further I covered different legal actions taken by or country in order to deal with the 

economic slowdown. According to me it is extremely important to study the mentioned aspects so that 

an individual, association or government can take firm actions to eliminate the factors effecting 

economic slowdown. This will help in balancing the health of the country as well as economy of the 

country. The main objective is to have brief understanding about the mentioned two industries.  While 

performing the research work the author found that in many articles and interviews, former governor 

Raghuram Rajan had declared that presently the economy is facing the worst slowdown than ever. He 

says that the Country is hit even worse than during independence and 2008 crisis. He mentioned That 

during 2008 crisis, the country had the option of availing the labours and the human resource who, 

uplifted the economy again however, the present scenario is not the same. However, the research 

question behind the paper is to how meet does the government and laws are changing too meet the 

need of the economy in order to reach deep research, various research methodologies were adopted. 

Thus, to reach the answer of the question mentioned above the research paper involves extensive 

research and analysis. The author has gone through various newsletters like businessline and economic 

times, some articles published and the government notifications. The links of all the resources are 

given in the footnotes.  

In order to meet the objective of the research paper and answer to the research question we shall know 

what exactly COVID-19 is and how it originated in the world.  

 

WHAT EXACTLY IS COVID 19? 

Coronavirus disease also known as COVID-19 is pneumonia which causes mild to moderate 

respiratory illness. It majorly affects frequently aged and those going through cardiovascular disease, 

 
* Student, Amity Law School, Noida  
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diabetes, chronic respiratory disease, and cancer. The best of preventing the spread of the disease is by 

washing hands with soap, sanitizing the hands frequently and ensuring not to touch  

Droplets of saliva or discharge from the nose of an infected spreads the diesease.1 This disease was 

first reported on 31 December 2019 and declared as Public Health Emergency of International Concern 

on 11 February 2020.2 COVID-19 pandemic, was declared as the pandemic on March 11, 2020, by 

the World Health Organization.3 Pandemic is generally classified as epidemics first, which means the 

rapid spread of a disease across a particular region or regions. The main reason behind the pandemic 

is that most people do not have immunity to the new virus. 

This coronavirus disease declared as the pandemic began in China, before making its way around the 

world in a matter of some months. COVID-19 is nothing less than the other past pandemics such as 

Spanish Flu in 1918, black death from 1342 to 1353, Russian flu in 1817, HIV in 1920, Hong Kong 

flu in 1968, swine flu in 2009- 2010, etc. However as per the facts, Spanish Flu was most deadly among 

all.  

Brief about Spanish Flu  

Spanish Flu of 1918 was the deadliest pandemic in history. This virus infected at least one- third of the 

world’s population, causing around 20 to 50 million deaths. The first case was found in Spain but it 

was not originated from Spain. However, it is also called French Flu as it is believed that Spanish Flu 

was started from France. 

The Spanish flue however did not cause much of the economic loss as in present Pandemic of COVID- 

19 is doing. The main reason behind this is, the economies of countries are not centralized. This means, 

almost all the countries are dependant on each other for resources. For e.g, India is dependant on Crude 

oil, gold, silver, electronic products, etc.  

At present, the countries are not only dependant on the above-mentioned resources but also human 

resources, thus leaving a heavy impact on certain sectors of India. The same goes for the manufacturing 

industry. Big disturbance is caused in the manufacturing industry due to the lockdown and even though 

there had been some relaxations given by the government for the same, the manufacturing industry 

still faces different kinds of problems.  

Manufacturing industries convert the raw material into finished goods. Moreover, other sectors of 

industry like services and retail sectors of the economy. For e.g only if a car is manufactured, only then 

it will be provided in the car showrooms, and until and unless it is not delivered to the final consumers, 

no services will be available for the same. Thus, in this paper I am going to discuss two major 

manufacturing industries i.e Automotive Industry and Food manufacturing industry. 4 

 

HOW THE AUTOMOTIVE INDUSTRY IS HIT BY THE PANDEMIC? 

As the name suggests, this industry is related to automobiles. This industry had been one of the world’s 

largest economic sectors in India as many companies are dealing in the design, manufacturing, 

marketing and selling of vehicles.  India became the four largest auto market in 2018 and the 7th 

largest manufacturer of commercial vehicles in 2018. The automobile industry also increased to 14.50 

 
1 https://www.who.int/health-topics/coronavirus#tab=tab_1 
2 https://www.who.int/emergencies/diseases/novel-coronavirus-2019/events-as-they-happen 
3 https://time.com/5791661/who-coronavirus-pandemic-declaration/ 
4 https://www.cdc.gov/flu/pandemic-resources/1918-pandemic-h1n1.html 

https://www.livescience.com/coronavirus-pandemic-who.html
https://www.who.int/health-topics/coronavirus#tab=tab_1
https://www.who.int/emergencies/diseases/novel-coronavirus-2019/events-as-they-happen
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percent during the Financial Year 2019. In addition to that several policies of India also contributed to 

the growth of the industry. 5 

Some of the greatest initiatives of the government were the following like Under Union Budget 2019-

20, the government proclaimed to make available additional income tax deduction of Rs 1.5 lakh (US$ 

2,146) on the interest paid on the loans taken to purchase Electronic Vehicles and the government 

emphasised on developing India as a global manufacturing center and an Research and Development 

hub. Under NATRiP, the Government of India is planning to set upResearch and Development hub or 

centers at a total cost of US$ 388.5 million to enable the major factories to be on par with global 

standards. 11 cities in India were shortlisted for the introduction of electric vehicles (EVs) in their 

public transport systems under the FAME (Faster Adoption and Manufacturing of (Hybrid) and 

Electric Vehicles in India) scheme. This was selected by The Ministry of Heavy Industries, and in 

February 2019, the Government of India permitted or approved the FAME-II scheme with a fund 

requirement of Rs 10,000 crore for Financial Year 20-226 

This industry is dependant on various factors such as availability of skilled labor at low cost, proper 

Research and Development centres, and steel production at low cost. Thus, such factors resulted in 

providing great opportunities for investment along with direct and indirect employment to skilled and 

unskilled labor. 

However due to the ongoing pandemic caused by COVID 19, all these essentials factors are adversely 

affected. Due to the contingent nature of the disease, the government of India focused more on safety 

the public and gave less preference to the monetary benefits caused resulting from the efforts of the 

labor and employees. As it believed in “JAAN HAI TOH JAHAAN HAI”. Thus, with the motive of 

coping with the COVID 19 Pandemic many manufacturing industries of the automobile industry were 

stopped.   

Many companies suspended their manufacturing for e.g on Wednesday, April 15 Suzuki Motorcycles 

suspended production at its Kherki Dhaula, Gurgaon plant as per the directives issued by the Haryana 

Government. The production remained suspended till further notice issued by the two-wheel 

manufacturer and work from home advisory was given to its employees. 

Surajpur plant (Uttar Pradesh) and Faridabad plant (Haryana) suspended their operations from April 

12 and March 23 respectively. Chennai Plant suspended their operations from March 24 and from 

March 23 2020 Honda Cars India also announced suspending production at its Greater Noida and 

Tapukara plants. 

Maruti Suzuki stopped their operations temporarily at its production facilities in Haryana- Gurugram 

and Manesar along with Research and Development center in Rohtak along with Mahindra and 

Mahindra announced a temporary suspension of manufacturing operations at its Nagpur, Chakan and 

Chakan and Kandivali plants till March 31, 2020. Hero MotoCorp did the same in all its facilities 

across the globe and its Global Parts Centre in Rajasthan with immediate effect, till March 31, 2020. 

Fiat Chrysler Automobiles (FCA) stopped their production and temporary closure of its plant at 

Ranjangaon, Maharashtra, with immediate effect too, citing the rising number of COVID-19 cases in 

the state. 

FCA has mentioned that the closure will result in no job losses and that all employees will continue to 

receive pay during the period of closure.7 

 
5 https://www.ibef.org/industry/india-automobiles.aspx 
6 https://www.ibef.org/industry/india-automobiles.aspx 
7 https://www.autocarindia.com/industry/how-coronavirus-has-hit-the-global-auto-industry-a-timeline-416615# 

https://www.ibef.org/industry/india-automobiles.aspx
https://www.ibef.org/industry/india-automobiles.aspx
https://www.autocarindia.com/industry/how-coronavirus-has-hit-the-global-auto-industry-a-timeline-416615
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Last year in the m month of April Maruti Suzuki sold around 1,31,385 units, however, April month of 

the year 2020 brought zero sales to the company. This happened for the first time in the history of 

Maruti Suzuki.8 

Due to the vast disclosure of the production level of automobile industry suffered high losses around 

Rs. 50,000 crores to the $120 billion in the domestic automobile industry. 9 Looking at the massive 

losses of the automobile industry, Industry body Society of Indian Automobile Manufacturers had 

estimated around Rs.1300 crore per day lost due to the shutdown.10 Due to such high dropping of 

profits in the automotive industry The Ministry of Commerce had written to the Ministry of Home 

Affairs to expand the scope of activities allowed within the lockdown to improve the economic activity. 

It majorly focused on proposing big industries such as automotive manufacturing operations within 20 

to 25 percent.11 

Though The Ministry of Commerce initiated listing of the lockdown for the automobile sectors still 

there were many obstacles, for e.g In a letter dated 14 April, Chennai-based project i.e. Renault Nissan 

planned to resume vehicle and powertrain production in June 2020, that means at least a month after 

the lifting of the lockdown. The company, however, plans to resume production of components for 

exports and after-sales in the month of May. Several automakers, including Renault Nissan 

Automotive India Pvt. Ltd, FCA India Automobiles Pvt. Ltd and Isuzu Motors India Pvt. Ltd preferred 

to wait a little longer before they reopen their plants.  12 Also, in one of the interviews, Mr. Puneet 

Gupta, associate director at market research firm IHS Markit, mentioned that rolling out the vehicles 

from factories, especially those who have a marginal share in the Indian market will be a great 

challenge.13 

Now after going through detailed studies we can see that the main reason why many of the automobile 

manufacturing units did not prefer opening the factories on an immediate basis could be: 

 1. Lack of labour 

As we know that there had been a great impact of the pandemic on humankind, the laborers and their 

families suffered the most. Many laborers had gone back to their hometowns and villages with the 

immediate effect and the remaining feared catching the Coronavirus disease. The remaining proportion 

who were willing to work could not meet the requirement of production at the same level as it was 

before.  

2. Lack of funds 

Due to high economic destruction in almost all the sectors, people could not afford anymore to buy 

automobiles. Not only that, even the venture capitalist and investors are not willing to invest as the 

future market is unpredictable and mostly having high chances of suffering losses. 

3. Lack of supply of raw material 

 
8https://www.thehindubusinessline.com/companies/auto-companies-report-zero-sales-in-april/article31483432.ece 
9 https://www.businesstoday.in/sectors/auto/21-day-lockdown-auto-industry-stares-at-a-rs-50000-crore-production-

loss/story/399179.html 
10 https://www.businesstoday.in/sectors/auto/21-day-lockdown-auto-industry-stares-at-a-rs-50000-crore-production-

loss/story/399179.html  
11 https://www.autocarindia.com/industry/auto-manufacture-not-included-in-new-list-of-activities-allowed-during-

lockdown-416916 
12  https://www.livemint.com/companies/news/automakers-unlikely-to-resume-production-immediately-after-lockdown-

is-lifted-11587038294456.html 
13  https://www.livemint.com/companies/news/automakers-unlikely-to-resume-production-immediately-after-lockdown-

is-lifted-11587038294456.html 

 

https://www.businesstoday.in/sectors/auto/21-day-lockdown-auto-industry-stares-at-a-rs-50000-crore-production-loss/story/399179.html
https://www.businesstoday.in/sectors/auto/21-day-lockdown-auto-industry-stares-at-a-rs-50000-crore-production-loss/story/399179.html
https://www.businesstoday.in/sectors/auto/21-day-lockdown-auto-industry-stares-at-a-rs-50000-crore-production-loss/story/399179.html
https://www.businesstoday.in/sectors/auto/21-day-lockdown-auto-industry-stares-at-a-rs-50000-crore-production-loss/story/399179.html
https://www.livemint.com/companies/news/automakers-unlikely-to-resume-production-immediately-after-lockdown-is-lifted-11587038294456.html
https://www.livemint.com/companies/news/automakers-unlikely-to-resume-production-immediately-after-lockdown-is-lifted-11587038294456.html
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All the industries and interconnected with each other. This is the main reason that the raw materials 

for the automobile industries are not fully supplied to the manufacturer leading to not able to complete 

the required target. 

4. No demand in the market. 

Lockdown in the countries has led to massive destruction on the income, thus people are very carefully 

spending their income leading to restrictive expenditure in the economy. As automobiles do not come 

under essential goods, there is no demand for cars in the market. 

 

HOW THE FOOD MANUFACTURING INDUSTRY IMPACTED BY THE PANDEMIC? 

Earlier most families made their meals at home. However, with time the population has become more 

urban and less rural. This directly increased food industry growth. There are many types of food 

industries such as packaged staples, prepared convenience foods, animal processing, specialty foods.14 

Indian food industry reached huge growth and an increasing contribution to the world food trade every 

year. The Indian food industry is placed fifth in terms of production, consumption, and export in 

comparison to the other countries in the world. This becomes the obvious reason why the government 

through the Ministry of Food Processing Industries stand in the need of making efforts to uplift 

investment in the business. It contributes around 8.80 and 8.39 percent of Gross Value Added in 

Manufacturing and Agriculture respectively. However, it was expected to increase 3 times in 2020 in 

the absence of an unfortunate situation caused by COVID-19.  

The manufacturing industry also contributed to the growth of online food ordering business in India 

Some of the major contribution taken by the government to increase food manufacturing production 

are: 

● Focus on supply chain infrastructure and 100% Foreign Direct Investment 

● Government providing dairy processing infra fund worth Rs. 8000 crores in Union Budget  

● 100 percent FDI in food product e-commerce t 

● investment of Rs. 482 crores to strengthen the food testing infrastructure in India as per the 

plan of The Food Safety and Standards Authority of India  

● proclamation of a scheme for Human Resource Development (HRD) in the food processing 

sector by The Ministry of Food Processing Industries. The scheme has the following four 

components: 

● Providing infrastructure facilities for degree/diploma courses in the food processing sector 

● Entrepreneurship Development Programme (EDP) 

● Food Processing Training Centres (FPTC) 

● Training at recognized institutions at State/National level15 

As mentioned above, it was expected in 2018 that there will be a rise in the food manufacturing industry 

by 3 times but during the COVID-19 outbreak, a huge negative impact on the food industry. Though 

 
14 https://bizfluent.com/about-5341352-food-manufacturing.html 
15 https://www.ibef.org/industry/indian-food-industry.aspx 

https://www.ibef.org/industry/indian-food-industry.aspx
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according to the WHO coronavirus cannot be transmitted through food or packaging of food. 16 Not 

only that, but there had also been no evidence found which support the transmission of COVID-19 

from imported goods. 17 

When the government issues guidelines during the second phase of nationwide lockdown it allowed 

some of the industries to run to meet the required needs of the country. This also included 

manufacturing, wholesale, or resale of food products too. Food processing industries in rural areas i.e. 

outside the limits of the municipal corporation and municipalities were allowed. 18 

Initially, when Honorable Prime Minister, Narendra Modi declared the lockdown, he also mentioned 

that the essential goods and services will be provided to the public. However, he did not make clear 

about the food manufacturing business like Coca Cola, Nestle, Britannia, Pepsico, Mondelez. Thus, 

later these companies wrote a letter to the government and the request of permitting these companies 

to provide essential goods was done through 3 trade associates i.e FICCI, USISPF, and All India food 

Processor.19 

Impact of COVID 19  

The COVID-19 is a global pandemic of an unprecedented scale. Many pandemics occurred in the past 

through the impact of those pandemics that were not seen so prominent in the food manufacturing 

industry as seen now. The main reason for this is that today countries do not have centralized 

economies and instead deal in sharing the resources. This is the main reason why the Food and 

Beverage industry is facing such a huge impact due to the breakdown. 

Earlier the primary factor for the grow before COVID-19 was increasing in the number of on the go 

consumers and adoption to have ready to eat food. However due to impact on each state of its value 

chain including the industrial level, raw material supply, trade and logistics and uncertain consumer 

demand at foodservice outlets, production, distribution, and inventory is being affected20 

In India, though all the required measures were taken to continue restriction on the movement of people 

and vehicular traffic, a high risk of loss is being suffered by the farm economy. This is the peak Rabi 

season and crops like wheat, gram, lentil, and mustard are at the harvestable stage. This is the period 

when the farmers each the mandis to sell their productivity and earn money. 21 

There had been severe disturbance or obstruction to the supply of perishable fruits and vegetables, 

dairy products, fish, etc. Also due to lack of labor and raw material required in the production process, 

food retailers and foodservice outlets will certainly experience more challenges. There is an irregular 

footfall of consumers and stockpiling of food and beverage product is seen.22 

One of the major reasons for the fall in demand for food and beverage products is the huge impact of 

restaurants and hotels. Only 20% of the typical sales of restaurants is seen via takeout and delivery 

mechanism, which possess risk in itself too. However, many restaurants are themselves preferring to 

shut down till the situation gets better. 23 

 
16 https://www.who.int/news-room/q-a-detail/q-a-coronaviruses 
17 https://www.qualityassurancemag.com/article/impacts-of-covid-19-on-the-food-industry/ 
18 https://www.indiatoday.in/india/story/lockdown-2-0-rules-what-open-what-banned-full-list-of-new-guidelines-

1667153-2020-04-15#coronaviruslockdownbannedactivities 
19  https://www.foodnavigator-asia.com/Article/2020/03/30/India-s-COVID-19-lockdown-Coca-Cola-Nestle-and-more-

MNCs-call-for-F-B-manufacturing-to-be-made-essential-service 
20 https://www.ifpri.org/blog/addressing-covid-19-impacts-agriculture-food-security-and-livelihoods-india 
21 https://www.ifpri.org/blog/addressing-covid-19-impacts-agriculture-food-security-and-livelihoods-india 
22  https://www.ft.com/content/5c8cbc60-aec0-4f3d-b0e2-a5e44f0c6f74Impact on Manufacturing, Retail, and other 

Service Provider Industries 
23 https://www.ifpri.org/blog/addressing-covid-19-impacts-agriculture-food-security-and-livelihoods-india 

https://www.who.int/news-room/q-a-detail/q-a-coronaviruses
https://www.indiatoday.in/india/story/lockdown-2-0-rules-what-open-what-banned-full-list-of-new-guidelines-1667153-2020-04-15#coronaviruslockdownbannedactivities
https://www.indiatoday.in/india/story/lockdown-2-0-rules-what-open-what-banned-full-list-of-new-guidelines-1667153-2020-04-15#coronaviruslockdownbannedactivities
https://www.ifpri.org/blog/addressing-covid-19-impacts-agriculture-food-security-and-livelihoods-india
https://www.ifpri.org/blog/addressing-covid-19-impacts-agriculture-food-security-and-livelihoods-india
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The most critical challenge for the government is to provide food products like fruits, vegetables, and 

other essential cereals to the consumers, both in urban areas and rural areas. Thus, that had been the 

main reason why state governments have allowed free movement of essential items across the states. 

But due to rumors, the poultry sector is heavily impacted.  

Many businessmen owning poultry farms are severing huge losses as compared to other sectors of the 

economy. 24 Our country is also home to a large number of startups in the food industry and the 

pandemic can even affect to the extend of survival of such startups.25 The food processing Units 

mainly small ones were facing these 3 problems: 

Firstly, the financial costs of interest on loans, working capital, and return on investments for 

shareholders have a significant impact on the viability of food processing enterprises. This puts smaller 

players, particularly new entrepreneurs and MSMEs, at a disadvantage because of the higher cost of 

capital for a given output capacity of the enterprise. The financial costs like interest of loans, working 

capital, and return of investment for shareholders. Secondly, the issue of raw material procurement 

and quality assumes significance for food processing enterprises. Even though India is a leading 

producer of many of the agricultural products, the levels of value addition are still suboptimal as 

compared to other countries. A key structural issue faced by the sector is the dominance of traders or 

middlemen who control the supply-demand equilibrium of the agricultural produce from the farm gate 

to the factory floor. Thirdly, the challenges in supporting the infrastructure ecosystem meant for 

facilitating the food processing sector are a major structural bottleneck for this sector. These include 

the cost of warehousing and cold storages, both of which are highly capital-intensive ventures. 

 

LEGAL IMPLICATIONS TO DEAL WITH THE PANDEMIC 

 To deal with the crisis caused to the economies as well as humankind, most of the states like China, 

the US, Italy have come up with their laws and policies. Just like them, India came up with its laws 

and policies too. However according to the GHS index, among other countries, India is underprepared 

to detect, prevent, and respond to the pandemics. The major reason given for the same was a weak 

legal framework towards the public health emergencies, and also the duties and rights of corporates 

and citizens. India does not carry one comprehensive law that lays down the comprehensive protocol 

during any such public health emergency. There are 124 regulations that deals with such perils caused 

due to biological, chemical or nuclear hazards 

However Epidemic Disease Act, 1897 plays a vital role to prevent the spread of COVID-19. Along 

with the Epidemic act, Indian Penal code, 1869, and Disaster management Act 2005 are also being 

executed by the government. These 3 essential acts are discussed below:  

1. Epidemic Diseases Act, 1897 (the Act) 26 

This act was passed in 1897. It was bought up tp tackle the bubonic plague which was spread in 

Bombay at that time. This act is the shortest legislation in India. It comprises of only 4 sections. The 

first section explains the title and to what extent it is viable. The second talks about the powers to the 

state and central government to take special measures. The third section talks about the penalties for 

violating the regulations under section 188 of the Indian Penal Code, and the last section gives 

protection to the implementing officers acting under this act.  

 
24  https://smefutures.com/covid-19-rumours-fake-news-slaughter-poultry-industry-rs-22500-crore-lost-5-crore-jobs-at-

stake/ 
25http://www.fnbnews.com/Top-News/impact-of-covid19-on-prepared-and-packaged-foods-and-beverages-55782 
26 https://www.prsindia.org/billtrack/epidemic-diseases-amendment-ordinance-2020 

http://www.fnbnews.com/Top-News/impact-of-covid19-on-prepared-and-packaged-foods-and-beverages-55782
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2. Disaster management act, 200527 

All the manmade and natural disorders which may result in the loss of life or human suffering is 

managed by the Disaster Management Act, 2005. To strengthen the disaster-resilient, the National 

Disaster Management Plan, 2019 was bought too. 

3. Indian Penal Code, 186928 

The nation is under quarantine, which means, without any valid reason the h=public is not allowed to 

step out of their house. To implement the quarantine properly, support of the Indian Penal Code, 1869 

is taken. Disobedience to the quarantine rule is punishable under Section 271 of the act, with 

imprisonment of a term described, which may extend to 6 months, or fine or both. Section 269 and 

270 deals with the failure to take requisite precautions despite being aware and under Section 269 deals 

with those people who knowingly spread the disease. 

The above acts help in maintaining law and order whereas there were huge changes in laws and new 

notifications had arrived from the central and state government to deal with the economic crisis of the 

pandemic in 3 lockdowns. The main notifications to people by the government were the lockdowns. 

There were 3 lockdowns (till 18 May) and each lockdown played different role for the economy. 

The first 3-week nationwide lockdown was announced on 25 March 2020 by the honorable Prime 

Minister Narendra Modi. “Social distancing is the only way to break the cycle of infection,” he said. 

During lockdown the essential commodities like food, water, etc are to be provided.   

The first lockdown is also called “1.0 lockdown”. 

In the second lockdown, i.e 2.0 lockdown, the government continued the lockdown resuming from 

April 15, however, the government ensured that the engines of the economy start. This included 

agriculture, factories, and the transport of goods.29 This was the time when the food manufacturing 

industries felt a great relief, as now there was some way to source of revenue to them. However, it was 

not still so easy as before the pandemic. One of the main reasons to the same was, a decrease in the 

supply of food ingredients to the restaurants and hotels, which are completely shut during the 

lockdown. They are not included in the exception. Thus, a huge decline in the food supply was seen. 

The ration of normal citizens buying ready-made food had incredibly fallen too, as such type of food 

was generally used by the working employees who had no time to cook food. 30 

Later on, after the 2.0 lockdown tenure finished, Central Government decided to bring 3.0 lockdown, 

which came into effect on 25 March, due to increasing cases of COVID-19. This lockdown divided 

India into three zones, I.e Red Zone, Orange Zone, and Green Zone. Red Zone was most affected by 

COVID-19, Orange Zone was less infected than Red Zone and Green Zone was least infected. 

Accordingly, more relaxations were provided to least infected places and less to most infected places. 

However, there were other notifications issued by the government too. Given below I will discuss 

regarding those notifications  

As we know that in starting of the first lockdown, people thought there will be scarcity of resources 

such as food due to which may people did kumpsum purchase of food. This made the government feel 

the need of providing essential stuff to the citizens. In this direction, control rooms have been set up 

bu the Department of Promotion of Industry and Internal Trade in order to monitor the real time status 

of transportation and delivery of goods and manufacturing in order to reduce the obstacles faced by 

 
27 https://ndma.gov.in/en/disaster.html 
28 https://indiacode.nic.in/bitstream/123456789/4219/1/THE-INDIAN-PENAL-CODE-1860.pdf 
29 https://economictimes.indiatimes.com/news/politics-and-nation/lockdown-2-0focus-on-both-life-

livelihood/articleshow/75112379.cms?from=mdr 
30 https://economictimes.indiatimes.com/news/politics-and-nation/india-will-be-under-complete-lockdown-starting-

midnight-narendra-modi/articleshow/74796908.cms?from=mdr 
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stockholders during lockdown from 25 March 2020 to 12 April 2020. 31Also, due to a high effect on 

the business by the novel coronavirus pandemic, Department of Commerce, Ministry of Commerce 

and Industry gave several relaxations and extensions in the deadlines in respect to compliances. For 

e.g Extension of Foreign Trade Policy beyond 31st march 2020, Extending the date of filing annual 

claims under Service Export from India Scheme, The last date of filing rebate of state and Central 

Taxes extended to 31st December 2020 etc. this helped the automotive industry to some extend as the 

liability of paying the taxes had decreased but due to lack of demand from consumers and lack of 

labours and supply of raw material there was a very hug gap between how manufacturing of automotive 

industry should had been and how exactly it was.Such sschemes at least helped the small and big 

business from cutting down more of their profits as while paying taxes to the government, there is a 

fall in their revenue. 32   Talking about the food manufacturing industry Union Food Processing 

Industries Minister Smt. Harsimrat Kaur established Grievance Redressal Cell to ensure resolving of 

problems faced by the food processors. To provide food commodities to people, things that come under 

the definition of food are covered under the Food Safety and Standards Act, 2006. Edible things like 

fruits and vegetables. Wheat flour, other cereal pulses, sugar salt, tea coffee. Eggs, meat. fish. oil 

masala, and other food ingredients like packed product fuel like diesel, fuel, coal etc. which are 

necessary to run efficient availability of food products are to be provided properly. The above-

mentioned stuff was supposed to made available to the public, thus such products to some extend 

maintained operational running or functioning of the food manufacturing industries.  

Not only the above-mentioned products but also besides meeting the need of food, Insurance claims 

were launched under All India Agri Transport Call Centre worth Rs.2424 Crores too, in order to ensure 

the food manufacturing industries as well as the automotive industries feel safe and sound. The main 

reason behind the same is that availability of food products is not only dependant on the manufacturing 

industries, but also on the insurance companies for their smooth running, proper operational activities. 

Along with availing the insurance, agriculture sector was also a very prominent sector to be taken care 

of as, the supply of raw material to produce packaged food products or even non packaged food 

products were dependant on the farmers and their availability. 

Other steps taken by the Department of Agriculture, corporation and farmer welfare were, exempting 

agencies engage in procurement of agriculture products, Mandis, shops of seeds, fertilizers, and 

Pesticides., Custom Hiring Centre related to farmers' machinery, cold storage and warehousing 

services, etc. 

This helped the farmers to produces to the grains from their farms efficiently and further supply it to 

the food manufacturing industries, to ensure no hindrance in the supply of raw material.33  Typical 

sales of restaurants is seen via takeout and delivery mechanism, which possess risk in itself too. 

However, many restaurants are themselves preferring to shut down till the situation gets better. 34  

This began one of the major reasons behind fall in demand of food products. The most critical 

challenge for the government is to provide food grains, fruits, vegetables, and other essential items to 

the consumers, both in urban and rural areas. Thus, that had been the main reason why state 

governments have allowed free movement of essential items across the states. But due to rumors, the 

poultry sector is heavily impacted.  

 
31 https://pib.gov.in/PressReleasePage.aspx?PRID=1608240 
32 https://pib.gov.in/PressReleasePage.aspx?PRID=1613365 
33 Thttps://pib.gov.in/PressReleseDetailm.aspx?PRID=1614807   
34 https://www.ifpri.org/blog/addressing-covid-19-impacts-agriculture-food-security-and-livelihoods-india 

https://www.ifpri.org/blog/addressing-covid-19-impacts-agriculture-food-security-and-livelihoods-india
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Many businessmen owning poultry farms are severing huge losses as compared to other sectors of the 

economy.35Our country is also home to a large number of startups in the food industry and the 

pandemic can even affect to the extend of survival of such startups.36 

Thus, we can see that covid -19 pandemic made the government bring many new regimes, however 

the impact of these laws was not much beautiful.  

 

CONCLUSION 

The pandemic has adversely affected the whole economy. The effect had been bad not only in India 

but also in other developed and developing nations. The main reason for the same is, the world is 

mostly dependant on physical interaction to get their work done and the pandemic has bought a very 

high need to maintain social distance.  

As per the research data mentioned above, we can find that the pandemic had bought a negative effect 

on both the industry. The only difference if compared is that, one is more adversely affected than the 

other. However, the contribution of the food manufacturing industry, as well as the automotive 

industry, had been high for decades. The main reason behind this is that, post the pandemic people no 

only urged to meet their needs but also their wants.  

Earlier before the pandemic hit the world, the high population of India carried their private vehicles. 

The ratio was such a screen that one person could afford more than one car. Reason for the same could, 

high source of income, or easily availed loans or black money turning into white.  

The pandemic bought a big full stop in all these important factors. Due to sudden downfall in the 

economy, banks cannot afford to give loans to the final consumers to buy cars and neither to the 

manufacturing factories which are indulged in assembling and producing cars. The second main reason 

is that, all the businesses are dependant on each other. If one businessman will gain profit from his 

own business, only than hs purchasing power will increase, to which when he will spend, it will become 

income to the other business. However, because there is a high downfall in almost all the businesses 

and jobs, no one is willing to buy or invest in the car manufacturing industry. The third reason is the 

high downfall in black money. Black money is seen generated only when there is a transaction of 

money from one party to another, but the pandemic is a big hindrance to the money transactions 

nowadays. Noone is will to spend money for no reason.  

The other reason behind the fall in the automotive industry is the transfer of migrant laborers from the 

manufacturing towns to their native’s places. India is highly dependant on labors but the pandemic has 

affected the laborers in the worst manner. The help provided by the government is not sufficient to a 

gap between what is needed and what is given.  

However, laborers are not only needed in the automotive industry but are very important in the food 

industry too. The major contribution to the food industry is labor. Be it the supply from the farmer or 

the working of factories, everyone is dependant on labor.  

However, the smooth running of the food industry is extremely important as it is the need of the people. 

Be it a rich person or poor, animal or human being food is essential for every living being on this earth. 

That is why we can analyze in our research that the government took prominent steps in providing 

food to people. According to me, just because it is the need of the people, this industry was a better 

 
35  https://smefutures.com/covid-19-rumours-fake-news-slaughter-poultry-industry-rs-22500-crore-lost-5-crore-jobs-at-

stake/ 
36 http://www.fnbnews.com/Top-News/impact-of-covid19-on-prepared-and-packaged-foods-and-beverages-55782 

http://www.fnbnews.com/Top-News/impact-of-covid19-on-prepared-and-packaged-foods-and-beverages-55782
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condition than the automotive industry. Still there were hindrances seen in the supply of the food to 

the people due to lack of laborers in the market.  

Initially, the migrant workers were not taken care of in the places where they were working, which 

made them travel back to their native homes and villages even when they had no mode of 

transportation. Many migrant workers were seen just walking on the road to reach their homes. That 

is the main reason I feel, that if the migrant laborers were taken care of initially, perhaps the hindrances 

faces by the industries could have decreased.  
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BUILDING COMPLEMENTARY RELATIONSHIP BETWEEN LAW 
AND LITERATURE TO REDEFINE WOMAN’S AGENCY 

- Anupreeta Chatterjee* 

 

ABSTRACT 

Morality is what constitutes the common ground for both literature and law along with narrative. 

Law holds the constitutional morality whereas literature sanitises social moralities. But, the 

juxtaposition of constitutional morality and social morality itself seems to be contradictory if we 

define it in terms of woman’s agency. But they are also complementing each other simultaneously as 

they are both responsible for reflecting social reality. They are commentators and replica of social 

thinking. Thus, building a complementary relationship between law and literature becomes essential. 

As far as woman’s agency is considered, this relationship would help women to regain their voices 

and take a recursive action by using laws which were once used in literature for building a story. 

This intersection would lead to rise in new consciousness and make both the fields responsible for 

creating active narratives of woman’s agency. Reader’s response generated by the literature not 

only sensitizes people but it also leads to affirmative actions in terms using laws to bring about a 

social transformation. This paper would focus on building the complementary relationship between 

law and literature for bringing equity in the context of redefining woman’s agency from both legal 

and literary perspective. In this context, this paper would focus on short stories written by women 

which raises the consciousness and leads to introspection. It is interesting to seek such an 

understanding pertaining to reader’s response which is not just psychological but it becomes social 

when it generates action and redefines agency in particular. Thus, this paper would attempt to look 

at literary texts from legal narrative which makes this exercise unique. 

Keywords: Law & Literature, Woman’s Agency, Social Morality, Narrative Analysis, Psychoanalysis 

 

RELATION BETWEEN LAW AND LITERATURE 

The subject of law and literature emerged in 1970s and this course is subjected to scrutiny but this 

unionisation has been appreciated by lawyers, students, literary critics and ordinary readers. 

Relationship and the degree to which the two areas should influence one another is still considered as 

debatable. Perhaps, the distinction between constitutional morality and social morality leads to this 

contradiction wherein law focuses on upholding constitutional morality and literature portrays social 

morality but supposedly, we fail to understand that social realities are not just shaping literature but 

they are also shaping our laws. Many critics and legal scholars have agreed that both law and literature 

are based on language but their content and context might vary which is leading to further debates. But 

associative narratives are what constitutes their commonality. It is difficult to define associative here 

but I would like to explore this concept of associative narratives while deciphering the fragments of 

literary texts which contain legal recursive action. Often, narratives impact our psyche and literature 

helps to bridge the gap between what exists within and what constitutes the outside world. Scope of 

truth is limited in both legal and literary terms. Perspectives and interpretations define what truth is, in 

both the fields. But legal logic is equally semantic which is quite under-represented. The short stories 

chosen for this paper would try to balance both legal logic and literary contemplation. Now-a-days, 
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we critique too much to understand the truth and criticism might lead to transformative action but 

mostly, criticism often generates restlessness among both the critic and the critiqued which leads to 

separation of reality and individuality without leading to concrete outcomes. Therefore, it is essential 

to bridge the gap between the individual and others to reconfigure truth. We fail to understand that we 

are the part of same system and energy networking. The mind which creates, reads and understands 

literature is the mind which interprets and creates laws. Even if their situatedness seems different 

according to the context but it is the mind which articulates the context. Herein, it is also important to 

reflect how we are justifying the context either in literary texts or in legal texts. But we cannot justify 

by nullifying the significance of literature over law or vice-versa. Rather, it would be helpful to bring 

how these fields can collate together to bring a change in the conscious level of an individual and in 

the community. Community should be the space for consciousness raising; it should avoid mirroring 

hierarchies by creating a space where we become Buddha and indulge in reciprocative actions of 

retrospection and introspection. Instead of criticism, we need to first introspect our actions and 

retrospect accordingly. It is necessary to question because if we do not question, we are supporting the 

same system which we are trying to criticise but mere criticism would not produce concrete outcomes 

but taking actions accordingly and in integrity with self and others by considering others as a part of 

the self. The biases in law or literature are reflecting upon the deconfiguration of self from others and 

this deconstruction further leads to subjugation of women as women have been considered as ‘other’ 

in this patriarchal system. Therefore, it is essential to integrate self and others to build a community 

which questions its own customs without retribution.  

In this paper, I would try to reflect on associated-ness of law and literature so as to bring out concrete 

outcomes in the social dimensions pertaining to rebuilding community on the basis of consciousness. 

It sounds like utopia but it might be one of the practical solutions to enhance woman’s agency for I 

believe that to increase space for accommodating women’s voices we need to build consciousness 

among community members because a woman’s expression is not considered as an active 

reciprocation. Their expressions are treated as passive. Therefore, it is important to emphasis on how 

women perceive law through literature and use literature as one of the tools to raise consciousness 

among themselves to use law for justifying their self. Self-regulation of expressions in law and 

literature leads to partial treatment of voices. Thus, disjuncture between self and others leads 

adjudicated predicaments in narratives of law and literature. To minimize this disjuncture, we should 

be open to accommodate others within self. Thus, I would use Erich Fromm’s psychoanalysis from 

Zen Buddhist perspective to fill the gap between the self and others. To understand the link between 

law and literature, I would use associative narratives as the core method which would reconstruct the 

relation between self and others. The concept of associative narratives is focusing on conception of 

complete aliveness and the synthesis of subjectivity and objectivity. This method of associated 

narrative is derived from Zen which tries to see the object without distortions as it is which leads to 

highest objectivity but I would not look into the association of law and literature by completely 

neglecting their differences. Therefore, I would use Zen to mitigate differences between them but while 

associating them with women’s agency, I would deconstruct the language of selected literary texts. 

For this paper, I have chosen two short stories as sample from the anthology ‘Muffled Moans 

Unleashed’. 

To reinterpret law and literature via using associative narratives might help us to understand their 

commonality in a way which creates a balance in the existing social system. A society must be balanced 

in order to enlighten its individuals. Fromm (1970) mentioned that full awakening to reality is 

associated with attaining productive orientation wherein ‘there are no veils which separates me from 

the ‘not me’’. Hence, the object is not an object any more, it does not stand against me but it is with 

me. The conception of productive association from feminist perspective would dilute the hierarchies 

which are trying to repress women’s expressions and these subjections lead women not to exercise 



 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 207  

their agency. If I redefine agency from the Zen point of view then, it is about channelizing the energy 

within one self to facilitate interaction with the self to understand the representation of self. Therefore, 

it is important to understand the link between the self and integration of energies with self. This 

interaction is closer to natural laws which remains forbidden but this is the truth which led to 

collaborations at multifarious levels and one such collaboration is between law and literature.   

 

RELEVANCE OF COLLATING LITERATURE AND LAW 

Posner has argued that law is one of the common subjects of literature which leads to creation of deeper 

association within these two fields. Law is often treated as a metaphor in literature rather than ‘an 

object of interest in itself even if the author is lawyer or a law buff’ (Posner, pp.41). Ellis (1974) 

claimed that thinking legal novel or play and solving broader issues of legality, governance and justice 

is quite complex in itself as literature is the creation of imagination and law is about social reality. 

Rather, reflecting on issues of morality is not limited to audience from legal professionals. Literature 

might focus on such issues and lead to awakening of consciousness but often, the literature on relation 

of law and literature ignores this associative narrative between law and literature. Posner believes that 

law is dramatic in nature and leads to conflicts but law tries to manage the conflicts by providing 

authors with metaphors and the literary texts often convert legal trials into ‘ready-made dramatic 

technique’ which can lead again lead to generation of awareness among people from different sections. 

Often, laws are made to address social discrepancies but people are not aware of such laws. Therefore, 

literary texts can be treated as sources of generating understanding of certain laws which people can 

use. Literature has mass-appeal and it can help women to exercise their conscience to use law as a tool 

to relieve themselves from violence. Atwood (1985) emphasized on novels like The Just and the Unjust 

by James Gould Cozzen and stated that it was accurately written novel about law that readers might 

get an idea that the author is a lawyer but Cozzen did not undergo any legal training. Hereby, 

understanding the law lead to creation of masterpiece along with addressing issues of morality. The 

debates between constitutional morality and political self are taken into consideration while writing 

such a novel. The relation between law and literature creates a balance in the society by representing 

and locating self within the system of networking of energies which could be integrated with self.  

Smart (1995) pointed out that we need to be able to think of a culture without gender for eradicating 

discrimination and differentiation. Therefore, I wanted to apply Zen philosophy to dismantle culture 

of differentiation. When we differentiate, we often tend to forget to appreciate the true nature of our 

object. Henceforth, it is important to question if we are seeing women as women or we are perceiving 

how a woman should be. According to Fromm (1970), Zen philosophy would perceive the object as it 

is rather than perceiving how it should be. Smart also treats law as a unity rather than problematizing 

it with its internal divisions (Price, 2015, pp.97). Fromm’s framework of psychoanalysis also reflects 

on unifying the self and other as a singular energy to bring the transformation within which is equally 

important for creating laws. Otherwise, laws would create referential differences. Second wave 

feminism raised the issue of having anti-woman domestic laws wherein the radical feminists coined 

terms that were never used in public domain, raising the consciousness of public. If I perceive these 

laws from a perspective of Zen feminist, I would challenge the society which has rarely focused on 

spiritual enlightenment of its individuals leading to creation of laws which are conflictual in their 

essence: law as the tool for resolving conflicts is itself conflictual in nature. Fromm has rightly 

commented that over-emphasis on criticism victimizes the principle which holds natural laws as 

accountable. Often, principle of non-accreditation of human nature is violated because we tend to 

believe that there is a particular truth about human nature but there is no definition of human nature. It 

is completely dependent on situations and mechanisms of survival. Thus, Literature is a depiction of 

human minds trying to survive in different situations. Sometimes, it is intimidating to emphasize on 
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relative truths because people are often, focusing on finding the certainty of one truth. Positivism and 

objectivism lead to creation of hyperbole which people underestimate. The inward proximity lacks 

vision and we create laws according to the society which existed only because we believed that it 

existed. Literature replicated the organisation which we named as society and there are nominal rules 

to be followed to be the member of this civilized society which lead to creation of mandates which we 

call as laws. The significance of the literature presented above is only relevant to social dimensions 

whereas if we do not seek to look for answers within, we would not be able to solve problems of the 

society. Each individual is society and each individual is responsible for creating a society which fixes 

its gaze on Enlightenment. Neutrality does not mean fixating gaze on one particular issue but it is one 

of the ways to understand both the sides of the coin. However, feminists have critiqued neutrality with 

reference to positivism but I would like to argue that neutrality, as deciphered in Zen philosophy is 

about creating a balanced view of the object without attaching mere signifiers as attaching signifiers 

leads to creation of stereotypes which leads to perpetuation of inequalities.  

Through this study, I want to emphasize on creating an affirmative link between law and literature 

based on Fromm’s framework of psychoanalysis which would lead to demolition of conventional 

ideologies of ‘othering’. It is important to reflect upon who the other is because it is the self which 

recognises its world from egoist perspective. Othering is simply a connoted perception which we tend 

to deny. The conception of othering leads to deficit in exercising agency with reference to gender. 

Thus, this study has the primary objective to crusade beyond binaries to redefine woman’s agency. 

Agency is not materialistic but it is about recognizing oneself via channelizing the energy within 

without considering othering as the point of reference. It is important to critically engage with othering 

as process of mind which creates doctrines of subordination in order to satisfy its ego and survival 

instincts.  

 

ANALYSING LITERATURE WITH REFERENCE TO LAW 

I used two short stories to see how literature by women creates consciousness among women to fight 

against injustice meted out to them via using legal recourse. I would use narrative analysis to 

deconstruct the language of the stories.  

In the first story written by Anupama Dalmia, ‘The Vicious Circle’, Meena complains against her 

husband for sexually assaulting the 11-year-old daughter of her housemaid under POCSO Act. 

Meena’s husband Sundar wake Meera up and states: 

‘Meena get up! You fell unconscious and then police came home to arrest me. They have a warrant. 

They say that I have sexually abused Radha and they are talking about POCSO Act. That bitch of 

a girl had the audacity to complain against me. You come and tell the police that they cannot arrest 

me like that.’ 

In this narrative, Sundar is trying to pressurize Meera to confess that he has not done anything wrong 

and is equally frustrated to know that Radha has complained against him. He also tries to subjugate 

Meera and Radha to establish his masochism which is toxic. Therefore, attaching a signifier like ‘that 

bitch’ reduced a woman to a male gaze which is capable to disintegrate herself by conceptualizing the 

other. In this story, the process of othering happens at two levels: on the basis of gender and on the 

basis of class. Sundar believed that sexually abusing a girl of housemaid would not lead to any kind of 

action against him as it is normal. The process of othering normalizes the violence which is responsible 

for disintegration of self. Therefore, it is important to question who a woman is rather than perceiving 
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who a man should be.  As Fromm has commented that the reality should be understood as it is rather 

than perceiving how it should look like.  

In the same narrative, when police states: 

‘Your wife, Meena and your housemaid’s 11-year old daughter, Radha, are the ones who came 

and filed a FIR against you, Mr. Sundar.’ 

Depicts that woman require both an in-built agency and a support system to challenge misogynists like 

Sundar who often think that women do not have their opinions. Here, law acts as the support system 

but internal conflicts must be resolved in order to fight paradoxes of gender and class. The disintegrated 

self must integrate with energies surrounding them to use law. Here, without getting enough support 

from Meena, Radha could not have stood against Sundar. The story itself is the reflection of how 

women can use their agency to address social issues. Therefore, literature creates a space in mind 

which could help us to think and take actions accordingly. If the reader is not knowing about the 

POCSO act then this story would help readers to get an idea about it and would also help in raising the 

consciousness of the readers about child sexual abuse along side its legal recourse. Thus, we can see 

how literature and law can serve together to create a balanced society which is emphasizing on 

embracing enlightenment.  

In the second story, written by Avijit Sarkar ‘Beyond Suspicion’, a seven-year old child Chrissy has 

been raped by a known neighbour, Tommy. The story reflects the trauma undergone by the child along 

with her parents who were anxious that their daughter is crying since a few days without taking proper 

diet. Even her doctor gets concerned after examining her, claiming that she has been penetrated several 

times. Leela, Chrissy’s mother called State Child Protection Authorities to take some suggestive action 

to save her daughter from getting into depression along with her father.  Even in this story, a child 

was used for sexually satisfying a man’s desire. Literature creates the conflicts as mentioned by Posner 

but law tries to resolve these conflicts. Violence against women and children is rampant and it is often 

difficult to restore self when othering leads to complete alienation from what is normally experienced. 

In case of a child, the othering leads to victimization if they are not counselled properly. This story 

depicts that women are unable to exercise their agency if they lack support system and a child only has 

his/her parents as its primary support but in absence of support from them, he/she would not be able 

to cope up. Therefore, it is equally important for parents to take right actions at the right time so that 

the child is enough capable to come out of the trauma which suppresses their desires as a child. It is 

also important to address why we commit crimes. Most of the crimes we commit are completely based 

out of our needs and desires. Therefore, Fromm has argued that we must have control over senses by 

submitting ourselves to enlightenment thought instead of focusing too much on materialism. For the 

concept of Zen undauntingly focuses on refusing to live a material-oriented life which leads to 

demarcation of self and others. This disjuncture has often led to construction of binaries and asymmetry 

in our existence. Therefore, Fromm stated that our key objective of life must be centred around 

understating situations without adjudicating them.  

 

CONCLUSION 

The stories revealed that authors often choose to depict reality in a fragmented manner. Literature is 

about producing fragmented realities which is produced from mirroring the society constituted by our 

minds. Everything which exists in mind has relevance and significance. The pictures we perceive lead 

to deconstruction of what is reality but the pictures in our minds are nor replicating the reality. They 

are the perfect images which have tried to perceive without thinking much. The act of thinking and 
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non-thinking lead to disintegration of self and the self-developed a conflictual relationship with itself. 

Until and unless, we are embracing consciousness, we would not gain the capacity to understand the 

nature of truth as Fromm has suggested that truth can only be perceived if there is no separation 

between me and not me. Therefore, literature and law might be different disciplines but the associative 

narratives bind them together to create a holistic view in reader’s minds which is not just providing 

insights to readers but it is also helping them to exercise their agency. Their associative narrative 

creates a significance space for progressive dialogues which can help women to reorganize their self 

to interact with energies and integrate them with their own self. Literature helps us to think and law 

helps us to act but it always essential to think before we act. Over- emphasizing on the act of thinking 

also leads to dilemmas. Therefore, our thoughts must be channelized towards becoming the Buddha.  

Although, I could not discuss woman’s agency in particular but literature by women is itself an 

example of agency exercised by women for women. The concept of associative narrative is what 

constitutes a narrative which is looking beyond binaries and mitigating the differences we have created 

in our minds. There is ample scope to take up this concept for understanding the nature of the human 

nature because there is no absolute human nature. We change according to situations and needs. 

Therefore, Zen philosophy could help us to locate our disintegrated self and protect us from the process 

of othering which has led to discrimination and differentiation. It is essential to realize that even if we 

are different, we are same because our existence is optimized by our interaction with energies which 

can become a part of the self. 

 

REFERENCES 

1. Fromm, E. (1970). Psychoanalysis and Zen Buddhism. New York: Open Road. 

2. Posner, R. A. (2009). Law and Literature: Third edition. Harvard. 

3. Price, L. S. (2015). Feminist Jurisprudence. In Feminist frameworks: Building theory on 

violence against women (pp. 96–98). Delhi: Aakar Publications. 

4. Dalmia, A. (2019). The vicious cycle. In Muffled Moans Unleashed (pp. 55–58). New Delhi, 

Delhi: Authorspress. 

5. Sarkar, A. (2019). Beyond Suspicion. In Muffled Moans Unleashed (pp. 59–67). Authorspress: 

New Delhi. 

 



 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 211  

CONSUMER PROTECTION LAWS: E-COMMERCIAL 
TRANSACTIONS AND PRODUCT LIABILITY 

- Jitesh Kadian* & Rashi Paliwal+ 

 

ABSTRACT 

Electronic commerce, or e-commerce, is defined as the "production, distribution, marketing, sale or 

delivery of goods and services by electronic means". It has helped businesses establish a wider 

market presence by providing cheaper and more efficient distribution channels for their products or 

services. It is one of the fastest growing sectors globally. As the global economy is moving towards 

digitization, technology is being adopted throughout in various ways and there is less of Human 

Involvement. India is developing rapidly and is not far behind in acknowledging these developments. 

People all over the country, are having access to the e-commerce field as Consumers, Business men 

etc. Every action on the digital platform, produces information in the form of data. Accessing and 

processing this data, provides benefits to the technology companies by improving their business 

models and maximizing their profits. This data can also be exploited and cause a major threat to the 

privacy of users, rights of the micro and small-scale industries, security of countries across etc. 

The main Objective of this paper is to bring out the consequence of E-commercial Transactions on 

Consumer Behavior and as to various Regulations to regulate these transactions between Traders 

and Consumers. The researcher herein is trying to set up an argument to prove the need for a better 

legislation in India to regulate the impact of E-commerce on Consumer Behavior. The researcher 

has gone through various articles in order to prove the same. The articles reviewed have brought out 

a good understanding to the topic, and looks at the various potential areas of research. The 

researcher has used these articles to form a conclusive idea of the formation of this paper. The 

domain of Consumer Protection with respect to E-Commerce laws is relatively a modern field of 

research and thus not much literature on the topic, but the researcher has gathered all relevant 

articles in order to make this research effectual. The researcher aims to formulate this research in 

order to understand the necessity as well as elements that help in the formation of better legislation 

with reference to Consumer Protection Laws in India with respect to E-Commerce Marketplaces. 

 

INTRODUCTION 

Electronic commerce or e-commerce is characterized as the "production, distribution, marketing, sale 

or delivery of merchandise and ventures by electronic methods". An online business exchange can be 

between endeavours, family units, people, governments and other open or private associations. It has 

helped organizations set up a more extensive market nearness by giving less expensive and 

progressively effective conveyance channels for their items or administrations. Additionally, it has 

achieved upgrades in the Quality of the lives of shoppers all through. It tends to be characterized into 

four kinds, in view of the gatherings engaged with the exchange; B2B (Business to Business), B2C 

(Business to Consumer), C2B (Consumer to Business), C2C (Consumer to Consumer). 

B2B (Business to Business): Under B2B model one business sells to another business. Organizations 

working with one another, for example, producers offering to distributors, wholesalers offering to 

retailers are the instances of B2B web-based business model. Valuing under this model depends on 
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the amount of request and is regularly debatable. Chinese E-Commerce Giant Alibaba is the case of 

B2B model. 

B2C (Business to Consumers): This is the standard form of E-Commerce. In this model, the business 

sells items and services legitimately to customers over the web. They show their items or services on 

their Websites or Apps and the buyers can arrange the item or administration legitimately on their 

Websites or Apps. In the event that an individual is purchasing a couple of shoes by placing an order 

to Flipkart is a case of B2C model. 

C2B (Consumer to Business): Consumer to Business E-Commerce model includes purchasers offering 

items or services to business. In C2B shoppers make worth and business expands that worth. For 

instance, when a purchaser composes, surveys or when a buyer gives a helpful thought for new item 

advancement than shopper is making an incentive for the business if the business receives that 

information sources. In C2B purchasers can offer items and administrations to organizations and the 

organization pay the customers. The C2B model at work in sites or web gatherings in which the creator 

offers a connection back to an online business in this manner encouraging the acquisition of an item, 

for which the creator may get subsidiary incomes from a fruitful deal. 

C2C (Consumers to Consumers): C2C is a plan of action that encourages the exchange of items or 

administrations between clients. C2C gives a creative method to enable clients to communicate with 

one another. C2C includes the electronically encouraged exchanges between customers through some 

outsider. A typical model is an online sale, wherein a customer posts a thing available to be purchased 

and another shopper offers to buy it, the outsider for the most part charge a level expense or 

commission. The destinations are just delegates, only there to coordinate buyers. 

India is substantial part of the global digital development programme. As the global economy is 

moving towards digitization, technology is being adopted throughout in various ways and there is less 

of Human Involvement. India is developing rapidly and is not far behind in acknowledging these 

developments. People all over the country, are having access to the e-commerce field as Consumers, 

Business men etc. The Indian e-commerce market is expected to grow to US $48.5billion as of 2018. 

This growth has been triggered by increasing internet and smartphone incursion throughout the 

country. The ongoing digital transformation in the country is expected to increase India’s total Internet 

user base to 829 million by 2021 from 560.01 million as of September 2018.  India’s Internet 

economy is expected to double from US$125 billion as of 2017 to US$250 billion by 2020, majorly 

backed by E-commerce. India’s E-commerce revenue is expected to jump from US $39 billion in 

2017 to US$120 billion in 2020, growing at an annual rate of 51 per cent, the highest in the world.1  

Despite the fact that there is a fast development in this part, India is still at a Nascent stage as far as 

managing E-business exchanges. There hasn't been much significance given to buyers in the event of 

any injuries caused to them by these E- business retailers. Very nearly 8 out of 10 customers experience 

the disasters brought about by E-trade sites and don't have a remedy. One of the serious issues that 

buyers experience is mishandling of individual information (data). Each activity on the E-commercial 

platform, produces data as information, getting to and handling of this information, gives advantages 

to the innovation organizations by improving their plans of action and amplifying their benefits. This 

information can be gotten into by the E-commercial sites and consequently can be abused and cause 

danger to the protection of clients. The other serious issue with respect to E-business exchanges is the 

Jurisdictional viewpoint, as in where do the consumer's way to deal with so as to look for redressal 

from these E-commercial Websites. 

The concept of equating 'consumers' and 'citizens' by Ralph Nadar is a principle enough to clarify the 

requirement for consumer protection. The market is anything but an extremely protected spot and with 
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data asymmetry and absence of mastery, one can without much of a stretch get tricked upon. The 

consumer law is regularly developing and along these lines, the idea of rules made by the legislators 

ought to be comprehensive in nature. The more up to date strategies of exchange and trade of 

merchandise or administrations carry with them, more up to date kinds of acts of neglect and 

subsequently fresher risk. To safe watchman, the purchaser, the law should be more grounded than 

any time in recent memory and be state-of-the-art to the situation of the world. 

 

IDEA OF CONSUMERISM 

The consumer is the one who uses economic goods and so diminishes or destroys their utilities; 

opposed to producer.2 Consumerism is characterized as the security of the interests of the purchasers 

of products and ventures against inadequate or perilous products, and so forth. It prompts the 

development of the market from the guideline of admonition emptor to proviso venditor. The ascent 

of Consumerism can be found in age old writings like Kautaliya's Arthashastra and the Manusmriti.3 

These writings show proof of different disciplines based on there being conning as far as utilization of 

loads and measures or corruption. The most piece of history, however, in India as well as everywhere 

throughout the world can be appropriately called the dim periods of caveat emptor wherein, the 

shopper was in charge of every one of that was insufficient or flaw in a decent or item. The entire 

thought of industrialism possibly advanced after the World War II when the administrations really 

began contemplating the natives of their nations. 

The ascent of patriotism and harmony after World War II can be held as motivations to different 

welfare programs that have in the long run developed to turn into our fundamental laws and represent 

the advantage of the individuals. All free and autonomous nations around then began accommodating 

different plans to support their residents and shield them from acts of neglect present in the general 

public around then. This was likewise when a lot of organizations attempted and tried their items on 

the overall population which additionally prompted the shopper being influenced now and again. There 

was a circumstance of abuse of intensity by venders and the customers where the ones getting 

differently affected by it. 

Subsequently, there can be seen a full move in the thoughts of the administrations and the laws set up 

with a change in time. Consumerism can be resolved as an exceptionally solid power and consequently 

the extent of buyer rights in future and the obligation of dealers with the fresher zones of market 

emerging are a subject of extraordinary discussion and substance from strategy making perspective. 

The ascent of laws inclined towards justice to customers was moderate yet noticeable towards the later 

half of the twentieth century. The laws really moved the risk in insufficiency from the buyer to the 

seller. The popular Hot Water Boiling case4, for example, Priest v. Last was a milestone judgment in 

the move where the court just because saw customer rights as a thing of grave significance and the 

instance of was chosen in the support of the shopper. Laws after United States president John F 

Kennedy's discourse in 1962 turned an entirely different leaf in the territory of a consumer's well-

disposed rights. The ascent of such laws prompted a progressive change in the basic development 

process. Donoghue v. Stevenson5 additionally offered to ascend to the possibility of the standard of 

'Strict Liability' and the consumer wound up more grounded than any time in recent memory. The 

seller needed to at long last give an explanation behind the lack and consequently, there was a solid 

 
2 Henry Campbell Black, M. A., Black's Law Dictionary (4th edition, West Publication Co., St. Paul, Minn., 1968) 
3 Prasad, A. R., Historical Evolution of Consumer Protection and Law in India, Vol. 11, No. 3, Journal of Texas Consumer 

Law, str. 132-136 (2008) 
4 Priest Vs Last, 1903(2) KB 148 
5 Donoghue v Stevenson,1932 UKHL 100 
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move in the duty of inadequacy. 

The International Consumer development in this manner offered ascend to laws everywhere 

throughout the world, that thus prompted rights to the purchaser and hence, the more seasoned 

arrangement of the merchant predominance was disposed of. The rules of the United Nations involved 

to the accomplishment of the 

standard of industrialism and the development, that got purchasers the rights they were consistently 

intended to have. This can likewise be viewed as proof of the development of the world's 

administration towards one with freedom and opportunity to residents as its need. 

The new laws post this revolution and immediate increase in importance of consumer protection were 

liberal and accommodated the reason for consumerism. The safeguarding of consumer interests was 

the motivation of the world at that point. Post John F Kennedy's discourse, the individuals of the world 

comprehended commercialization better and thus this move can be seen on a more noteworthy rise.6 

Most nations executed customer rights into their law-making body post-1962. This was the change the 

customer development was searching for, a world with commercialization as a power extremely solid. 

Thus, the customer was never again defenceless or frail and the reason had been met. 

 

HISTORY OF CONSUMERISM IN INDIA 

India is a nation of limitlessly different societies and an exceptionally astounding history. India has 

had various changes in the rulers in the history before the British dominated and after which India got 

the opportunity to turn into a free nation with a self-government framework in 1947. Texts as old as 

the Manusmriti show proof of the discipline to venders on conning with shoppers. Rulers in the history 

gave different laws in this field which can even now be viewed as the structure on which the present 

law stands. The new laws have streamed down from the more established laws with change at whatever 

point there was a requirement for one. The different demonstrations that were passed by the English 

rulers during their rule can likewise be believed to impact the laws in the Indian state (for example The 

Indian Penal Code, 1860 and The Contract Act, 1872). 

The English system's method for working prompted the advancement of Indian Laws in a fairly 

deliberate way. The laws post-freedom, being in the period of a 'superior world' after World War II, 

were more resident centered and subsequently were for the most part communist in nature. Being the 

biggest Democratic Republic in all of the world, India set aside some effort to really begin being 

creation as Dr B.R. Ambedkar, the dad of the Indian Constitution had thought. More current laws after 

the autonomy in 1947 (for example The Drugs (control) Act, 1954, Prevention of Food Adulteration 

Act, 1954, The Monopoly and Restrictive Trade Practices Act, 1969) were buyer centered however 

managed just particular plans of the entire issue of Consumer Rights. After J. F. Kennedy's discourse 

in 1962 and the minimum increment in the measure of significance given to purchasers, India thought 

of its own Consumer Protection Act in 1968.7 This was India's endeavour at protecting its natives 

from the acts of neglect and have laws explicitly managing industrialism. 

 

CONSUMER PROTECTION IN E-COMMERCIAL PLATFORMS 

The Internet has turned into a need of the modern world and is as essential to most as much as 

nourishment or a rooftop over one's head. The promotion of the Internet has prompted the happening 

 
6 Matthew Hilton, Social Activism in an Age of Consumption: The Organized Consumer Movement, Vol. 32, No. 2 (May, 

2007), Social History, pp. 121-143 
7 Supra note 3 
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to load of new patterns which the law doesn't cover. The E-trade market is one of such territories which 

aren't generally secured under law nor is there a firm meaning of the equivalent in the law. The E-

commerce hold advertises being referred to is characterized as the clearance of merchandise and 

ventures by means of the vehicle of the Internet. Being a moderately new term, relatively few laws 

thusly characterize the term or give a firm definition. It is a point of real worry as it goes about as a 

noteworthy lacuna in the present law with there being nonattendance of a generous law to really work 

on it and ensure the interests of the shoppers. 

The E-trade market is an exceptionally utilized stage nowadays and, in this way, the law needs to cover 

it so as to protect the natives. Their necessities to basically be a noteworthy change in the law covering 

the different minor and inconspicuous territories so as to make it just to the natives. The Law needs to 

recognize the more up to date showcase frameworks, the governing body needs to offer reference to 

every new term and the compass of law should be expanded. The Consumer Protection Act, 1986 is a 

decent method for shielding the privileges of the purchasers however it isn't able enough to manage 

the new procedures. The present laws, for example, The Consumer Protection Act, 1986, The 

Information Technology Act 2000 and the Contract Act, 1872 give us a concise reference to this issue, 

when perused together yet there is no selective arrangement in any law in India which talks however 

E-retail rehearses and the Consumer's advantages. 

Subsequently, there can be seen a requirement for a newer law for this situation basically. The new 

law would need to adapt up to the consistently advancing web and interests of the purchaser while 

utilizing it. The law would need to explicitly characterize the terms in order to help in elucidation of 

the law in a superior and methodical law. The fundamental embodiment of the law for Consumer 

Protection is to ensure the interests of the purchaser and to help encourage the risk of the merchant 

according to the guideline of caveat venditor. This law would henceforth be a solid resolution and give 

all-round assurance of the customer. The prediction of the future of a law is a difficult task but seeing 

the basic essence of the law and the phenomena prevalent in society, one can do so. The Power of 

Consumerism is thought of as a spent power yet there is still a ton of degree in this field with a delicate 

and regularly advancing segment of the general public being its zone of concern.8  

Consumerism isn't just about assurance of the customers yet in addition different factors and market 

slants that should be taken a gander at. Industrialism is still in its beginning periods and there is a great 

deal of development before it can really be satisfying its motivation of customer security in a somewhat 

impeccable manner. With more up to date patterns coming in consistently, the elucidation of this rule 

should be somewhat comprehensive and not thorough and the legislators need to utilize a tone that 

invites change and thus the law is regularly advancing. The Consumer Rights may just be 6 in number 

yet their translation can have a great deal of effect in making a decision about a similar circumstance 

with an alternate perspective. 

Such laws need to be accommodating in order to prevail for a longer time rather than becoming 

outdated rapidly. The entire thought being the regularly developing nature of these issues prompting a 

requirement for more current and more current viewpoints to be incorporated into the law. Purchaser 

laws have an exceptionally long approach before they really become idiot proof and lacunae free. 

Thus, the 

Consumer Protection Laws in India as well as universally are in an exceptionally youthful stage and 

the liberalness and the communist way to deal with laws in the general public demonstrates a splendid 

future for these laws. 

The power of Consumerism is an extremely solid one and it should be regarded so as to do equity to 

 
8 Gordon Borrie Is the Consumer Movement a Spent Force, Vol. 130, No. 5308 (MARCH 1982), Journal of the Royal 

Society of Arts, pp. 211- 220 
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manage of law. The law needs to investigate the subtleties of the circumstance and be watchful in order 

to have the option to be reasonable for everybody. The eventual fate of consumerism has a wide degree 

and the officials have a great deal on their plate while making laws that help sort out this piece of the 

general public. 

 

CONCLUSION 

The concept of ‘Product Liability’ is newly brought out by the legislature under the Consumer 

Protection Act, 2019. It is defined as "product liability" means the responsibility of a product 

manufacturer or product seller, of any product or service, to compensate for any harm caused to a 

consumer by such defective product manufactured or sold or by deficiency in services relating thereto;9 

the definition of product seller also includes those who sell, distribute and package as well. The current 

Act, clearly lays down provisions on Product liability, Section 86 of the Act holds those product sellers 

liable who are not product manufacturers, and on interpretation of the statute it clearly includes E-

commercial Platforms as well. The standard form contract between the E-commercial platforms and 

the consumers must also include Dispute Resolution Mechanism, in order to settle the disputes in a 

hassle-free manner, without causing issues for either party. The Consumer Protection Act, 2019 also 

includes the provisions for Mediation between party, which makes it consumer friendly. 

 

 

 
9 The Consumer Protection Act, 2019 
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PSYCHOLOGICAL IMPACT OF MOB LYNCHING 

- Priyansh Kohli* 

 

ABSTRACT 

Incidents of mob lynching in India are on a rise on another level. The behavior an individual mob 

displays on conducting a lynching is absolutely abnormal in nature. Also, if a side view is given this 

behavior of the mobs can be considered as antisocial in nature. This behavior of the mob in general 

or individual person of such mob in specific is seen due to the influence of the Group's ideas, 

thoughts. 

In this research paper my focus would be on studying the reasons that why mobs are created and 

what all the psychological impacts on the victims which happens due to the outcome of the acts of 

Mob. Also, in this research paper light would be thrown on the initiates the government has taken 

through legislative or any other measures to curb the practice of mob lynching and to help the 

victims of such hate crimes. 

 

INTRODUCTION 

“Mob Lynching” originally covers two words i.e., Mob any Lynch. Where Mob means large 

group/crowd of people who have gathered specifically with the intention of causing trouble or 

violence. On the other hand lynching is that violence which is practiced by the mob to cause trouble.1 

“In one or another manner lynching is a method to administer justice without any sort of trial it means 

that no proper process of law is involved in lynching.” Merriam Webster describes Mob Lynching as 

“Putting to death by mob action without legal approval”. 

Lynching has its roots from 19th century America where white mobs lynched black americans if they 

cross any fixed historically embedded limitation. Another reason for doing so was to instill a sense of 

fear amongst the black Americans.2  Talking about India, cow (hindu animal), muslims (minority 

group of India) occupy the larger reason for the happening of the lynching because the mob involved 

in this vigilante violence is either trying to protect the cow by pretending as “gau rakshaks” or are anti-

muslims.3  However as we are moving more towards the development mob lynching in India has also 

taken various forms and is performed for variety of reasons in different parts of the country. 

A Mob lynching on the other hand cannot always be considered as a physical harm or killing. For mob 

lynching to be successful there must be following factors: (a) attackers, (b) spectators, and (c) victims. 

First of all a victim is publically humiliated and the executors are of a believe that they are above the 

law and government and as a result there is no sense of fear of punishment among such executors. 

For controlling the mob violence the mind of every person involved in such violence including that of 

the spectators need to be studied. The mob gets the idea of attacking from a group which is ready to 

attack the individuals through intimidation and humiliation. And such mobs are the result of rumors 

which are spread through communication platforms like whats app.4” 

 
* Student, BA LLB (H), School of Law, UPES, Dehradun 
1 https://www.thefreedictionary.com/Mob+lynching [Last Date accessed: 11/04/2020] 
2 https://www.naacp.org/history-of-lynchings/ [Last Date accessed: 11/04/2020] 
3  https://www.thehindu.com/data/tracking-mob-violence-in-two-charts/article24321028.ece [Last Date accessed: 

11/04/2020] 
4 https://thewire.in/science/neuroscience-lynching-autoimmune-hate [Last Date accessed: 11/04/2020]  

https://www.thefreedictionary.com/Mob+lynching
https://www.naacp.org/history-of-lynchings/
https://www.thehindu.com/data/tracking-mob-violence-in-two-charts/article24321028.ece
https://thewire.in/science/neuroscience-lynching-autoimmune-hate
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Research Areas 

“As the level of hate crimes in India is rising at an alarming level the Mob Lynching as a separate topic 

becomes a ground for debate and conducting research. There are some of the identified research areas 

which will be focused in this research paper they are as under mention:” 

a) Psychological impact on the victims and the psychology involved for conducting mob violence 

b) Role of the government for having failed in punishing the killers for what they are 

c) Reasons of the commission of such mob violence in the community 

d) Actions/Ideas to solve the rising issue of the hate crimes in the country.” 

e) Help provided to the survivors of such heinous acts. 

 

THE PHENOMENON 

As earlier said that a mob lynching cannot become successful on its own or only by the act of certain 

group of people. Instead there is psychology involved behind such act of crime and this chapter will 

be discussing about the psychology and the role which each of the following plays in any act of mob 

violence: 

1. Victims 

2. Perpetrators 

3. Instigators 

4. Spectators 
 

Victims 

It is not the matter of consideration that whether the victim is dead or has survived the mob attack, in 

the end victim can always be seen on the ground and begging for the mercy without even having the 

knowledge of what wrong has been committed by him. The victim’s brain with all the fear prevents 

him from running away from the attack. When the victim is being beaten up and dragged then the 

mentally and physically traumatized brain fails to recognize who exactly is present in the lynching. In 

some instances, particularly with young men, the psychological scarring deters the victim against 

passivity and forces her to find out survival tactics. They understand the results of powerlessness and 

seek to defy their fate, often by engaging with fringe groups to guard what they think threatens their 

identity and masculinity.5” 

It all depends on the belief system an individual has. It is done by people who feel they have an 

authority to the extent that they can shun responsibilities. With this, the defence mechanism that ‘I am 

the representative of the entire community’ comes into play. It’s an idea that an individual is not killing 

another individual, but they are doing it on behalf of the entire community, which means to them that 

they are not alone in taking the life of a person.6 

Perpetrators 

Perpetrators are those persons who are hired to accomplish a lynching but are not the one at the position 

of leader. They always act in a group. This group of individuals has trust, recognition, power and 

anonymity for its members. They have strong affective connection because of synchronization of 

vocalization, expressions among the mob. Psychologists states that when the people of such group 

attacks anyone, at that point of time all the perpetrators’ mind in a common direction gets coupled viz. 

to kill or cause serious harm by ignoring all the other factors. Post the attack also they do not have any 

 
5 https://thewire.in/science/neuroscience-lynching-autoimmune-hate [Last Date accessed: 11/04/2020] 
6 https://www.newsclick.in/psychology-of-lynch-mob-india [Last Date accessed: 11/04/2020] 

https://thewire.in/science/neuroscience-lynching-autoimmune-hate
https://www.newsclick.in/psychology-of-lynch-mob-india
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kind of guilt because the validation of act through a sense of righteousness gives the perpetrators pride 

and helps in avoiding any kind of post guilt.7 

Instigators 

Instigators are the one who helps the perpetrators. They take part in the process of attack either directly 

by providing the means to conduct such attack or indirectly by spreading anti-victim sentiments so as 

to encourage perpetrators. Social media platform in majority of cases of WhatsApp is used to spread 

fake news stories which are against the minorities which are of course the photographs of some 

unrelated events which are altered so as to make them appear real. In majority of the cases, to spread 

the aggression there must be at least one instigator and such instigator is always present at the time of 

attack and it may be the part of such crowd or even may avoid from engaging in the act. However, 

they may attack by shouting provocative slogans against the victim. 

Spectators 

Spectators are those persons who witness lynching without being actually involved. At most of the 

time spectators are more than instigator or perpetrator. Spectators might not support the lynching but 

they are also scared enough to stop it merely because they don’t want themselves to become the target 

of the mob. But the spectator is that part of the public which easily gets influenced by the fake stories 

of the mob against victim who is not an accused in the eyes of law and they motivate the mob to punish 

such victims by their attacks.8 

 

REASONS FOR THE SPREAD OF HATE CRIMES 

Mob Violence is an unwanted social factor which is spreading in our society like a weed which has its 

root at a particular source however there are various reasons through which it can be spread, some of 

the basic reasons causing the spread of hate crimes in the society are as follows: 

1. Social Media Kills 

2. Increase in the number of Gau Rakshaks in the society 

3. No action by the Political people 

4. False news of child kidnappers” 
 

Social Media Kills 

As we all know that we are living in the era which cannot be imagined without mobile phones in it or 

more specifically to say that life cannot be imagined without technology and social media involved. 

Talking about the social media it not only consumes the precious time of an individual but these days 

it is acting as a major source for the spread of hate crimes in the society and corrupting the mind of the 

public at large. The fact that more than 20 crore Indians use whats app and most of them have their 

accounts on facebook as well, but the same social media may turn anti-social when at the hands of 

rumour spreaders which leads to lynching.” 

It is not a difficult task to spread rumors through a social media as a platform. The content holder just 

needs to pass the content through its contacts that will further pass on this content to the other persons 

and this will ultimately make the source successful in spreading the rumor on particular context. As 

the rumor is available and easily accessible to the general public through social media, it creates a 

sense of revenge among the general public and believing the justice system of the country to be slow, 

the general public on getting the opportunity forms a mob and takes the law in their hand to punishes 

 
7 ibid 
8 Supra Note: 5  
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the person who is just believed to have done something wrong and at times this punishment becomes 

so harsh that it results in the death of such person.9” 

Cases: In a case from Dhule district of Maharashtra 5 people were killed by the villagers of the district 

on the basis of rumour which was spread on the social media that a group of child kidnapper gang is 

active in that particular area.10  

In another case from Ahmedabad, Gujarat a 40-year-old woman died on being assaulted by the mob 

of around 30 people just on the basis of rumours on the social media of child kidnapping. In much 

other similar kind of cases, the victims were assaulted on mere suspicion and no evidence of child 

lifting was found later.11” 

Increase in the number of Gau Rakshak’s in the society 

Gau Rakshaks are basically those persons who save the cows from being slaughtered. Gau Rakshak’s 

are denominated by the term Cow Vigilante. As in the year of 2017 a ban was imposed by the 

government which restricted the sale and purchase of cattle particularly for the purpose of slaughter 

which provided a way for the cow vigilante to rise in the society. However, this particular ban was 

lifted by the Supreme Court but this resulted in large number of attacks on the people of muslim 

community because they were falsely accused of being the beef eater. 

Most of the mob attacks were done by the Hindus that too just on the basis of learning and not on the 

basis of fact.12”  

There are many instances of these mob attacks across the entire India and among all those incidences; 

Dadri of 2015 is the most highlighted incident. Dadri is small town in Uttar Pradesh. On September 

28, 2015, villagers in Bisahra village close to Dadri, accused Mohammed Akhlaq of stealing and 

slaughtering a calf for Eid, which was three days ago. Later on the day a mob gathered at the house of 

Akhlaq and dragged Akhlaq and his son out of their house and attacked them brutally. And the reason 

which the mob gave was that when they raided Akhlaq’s fridge they found some left-over meat curry 

and without any prove mob believed that Akhlaq killed a cow. Akhlaq died as the result of assault and 

his son Danish was severely injured. There are many other ways to say that the violence of Dadri was 

not only one example as this was just the beginning of the mob violences because mob lynchings were 

now supported by the leaders who are politicians of the country. One Mahesh Sharma (Union Minister) 

described lynching as an accident. After a year one of the accused from the dadri incident died and he 

was given a fair funeral as his body was covered with Indian Flag as such a funeral is given the national 

heroes and also all the accused of the Dadri incident were given free tickets out of jail.13” 

No Action by the Political people 

It is the fact that no strict action has been taken from the side of the political parties whenever any mob 

attack has taken place on the contrary, they always witnessed such attacks as a sculptor. The basis of 

the Indian Political system is itself based on aggression and violence so what else could be expected 

 
9  https://www.indiatoday.in/india/story/16-lynchings-in-2-months-is-social-media-the-new-serial-killer-1275182-2018-

07-02  [Last Date accessed: 11/04/2020] 
10  https://www.indiatoday.in/india/story/lynched-maharashtra-dhule-district-suspicion-child-lifters-1274629-2018-07-01 

[Last Date accessed: 11/04/2020] 
11 IndiaSpend. (2018, July 9). Child-lifting rumours caused 69 mob attacks, 33 deaths in last 18 months. Retrieved October 

10, 2019, from https://www.business-standard.com/article/current-affairs/69-mob-attacks-on-child-lifting-rumours-since-

jan-17-only-one-before-that-118070900081_1.html. 
12  https://www.civilserviceindia.com/current-affairs/articles/rising-mob-violence-in-india.html [Last Date accessed: 

11/04/2020] 
13  https://scroll.in/article/912533/the-modi-years-what-has-fuelled-rising-mob-violence-in-india [Last Date accessed: 

11/04/2020] 

https://www.indiatoday.in/india/story/16-lynchings-in-2-months-is-social-media-the-new-serial-killer-1275182-2018-07-02
https://www.indiatoday.in/india/story/16-lynchings-in-2-months-is-social-media-the-new-serial-killer-1275182-2018-07-02
https://www.indiatoday.in/india/story/lynched-maharashtra-dhule-district-suspicion-child-lifters-1274629-2018-07-01
https://www.civilserviceindia.com/current-affairs/articles/rising-mob-violence-in-india.html
https://scroll.in/article/912533/the-modi-years-what-has-fuelled-rising-mob-violence-in-india
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from the political parties. Instead of stopping the public (the mob) from committing hate crimes we 

can find many of the politicians holding a stage and giving hate speech to the general public regarding 

various issues whether it is of cow slaughtering or any other matter in issue, these type of hate speeches 

gives the motivation to the general public to solve any matter with extra-judicial component i.e., by 

themselves punishing the accused without getting any material facts of the case and this results in the 

mob lynching or the hate crimes within the society.14 

In one of the instances the senior Indian Politicians (Yogi Adityanath’s) speech was censored as it was 

considered as a Hate speech by the Election Commission when the election campaign begins. 

Adityanath said the main opposition Congress party and other political opponents “had faith in Ali,” 

Prophet Mohammed’s son-in-law and a revered figure for Indian Muslims, while the BJP had faith in 

Hanuman, the monkey god revered by Hindus.15” 

There are some instances where it is clear that the authorities (which are without any doubt being 

controlled by the political parties/leaders) with the intention did not record any case against the accused 

indulged in the hate crime. In one of the instance from Rajasthan’s Alwar district one Phelu Khan was 

lynched by the mob claiming to be the gau-rakshaks because they thought that he has smuggled cow. 

Moreover, the police made a charge sheet against the deceased of the cow smuggling and the mob 

involved in the hate crime were acquitted eventually.16” 

In one of the incidences a 50-year-old man, accused of child lifting, was killed by a mob in the Dhanbad 

district of Jharkhand. Just three days before this incident, on Tuesday, six people – three from 

Jharkhand and three from Uttar Pradesh – were mercilessly beaten by separate mobs on the suspicion 

of being child-lifters in Jharkhand’s Koderma district.17” 

On the same day, an unidentified man in his 40s was thrashed by yet another mob in Ramgarh district 

on the suspicion of child lifting. The man succumbed to his injuries while being taken to a hospital in 

Ranchi. However, the irony in all these events was that just a month ago when all these incidents took 

place Jharkhand’s chief minister Raghubar Das had asserted that “mob lynching or other crimes and 

anarchy won’t be tolerated” in the state.18” 

Fake news of Child Kidnappers 

The major reason for the spread of the hate crime within the society is social media as already 

discussed. Social media acts as agent in carrying the false news from the main source to the various 

groups of the society. The major part which is being carried by the social media involves the false 

information of child kidnapping. Moreover, the majority of the hate crimes in India are due to the false 

information of the child kidnapper in a particular area.19” 

There are some of the instances where the mob attacked certain persons believing them to be the child 

kidnapper. In 2017 a mentally sick woman from West Bengal was beaten to death by the mob when a 

girl went missing from that area because there were rumours that a child kidnapper gang prominent in 

that area.20” 

 
14 Supra Note: 12 
15  https://wwlw.bloomberg.com/news/articles/2019-04-15/senior-politicians-censured-for-hate-speech-as-india-polls-

begin [Last Date accessed: 11/04/2020] 
16 https://thewire.in/communalism/mob-cow-lynching-vigilante [Last Date accessed: 11/04/2020] 
17 ibid 
18 Supra Note: 16 
19 Supra Note: 12 
20 https://www.huffingtonpost.in/2017/06/29/mentally-ill-woman-lynched-in-west-bengal-on-suspicion-of-

being_a_23007410/ [Last Date accessed: 11/04/2020]  

https://wwlw.bloomberg.com/news/articles/2019-04-15/senior-politicians-censured-for-hate-speech-as-india-polls-begin
https://wwlw.bloomberg.com/news/articles/2019-04-15/senior-politicians-censured-for-hate-speech-as-india-polls-begin
https://thewire.in/communalism/mob-cow-lynching-vigilante
https://www.huffingtonpost.in/2017/06/29/mentally-ill-woman-lynched-in-west-bengal-on-suspicion-of-being_a_23007410/
https://www.huffingtonpost.in/2017/06/29/mentally-ill-woman-lynched-in-west-bengal-on-suspicion-of-being_a_23007410/
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A similar incident was reported from Assam in 2018 where 2 young men were beaten to death by a 

mob as they were suspected to be the child lifters.21” 

In Andhra Pradesh many mob lynching incidents were reported of the Hindi speaking people because 

there were rumours of the social media that a child lifter gang from Bihar and Jharkhand is prominent 

in the area.22” 

 

LIFE OF VICTIMS POST MOB LYNCHING 

A person is declared as an accused or culprit only by the judicial body. However, a group of particular 

people in this society commonly known as “mob” are of common beliefs that they are above the law 

and any government and they have also the power to declare any person as an accused. Such person 

who is declared as an accused in actual becomes the victim of such mob because the mob can go to 

any extent in search of a fake justice by punishing such person (victim). Initially in India mob lynching 

originated in the shadow of cow protection, where the cow vigilantes in the name of cow protection 

attacked many persons by spreading fake rumors which ultimately makes such person a victim.  

Many a times the victims of a mob attack fails to survive the attack as the mob attacks them with the 

intention of killing but there are times when luckily such victims are able to breathe in this world which 

is totally against them. Most of the time the victims after this attack doesn’t want to survive but with 

the hope of getting justice and to punish the offenders, victims survive.  

With mental traumatized mind the real fight for the victim starts after the attack as there are various 

factors which make the victim question himself that why he survived the attack? Some of the factors 

are being discussed under this chapter: 

1. Mental disturbance and biased justice 

2. Socially out casted 

3. Economically not stable 

 

Mental Disturbance and biased justice 

Surviving a mob attack is never easy for a victim but once he survives such attack it totally disturbs 

the mental peace of such victim in many ways. At the very beginning the victim has a traumatized 

mind of what has happened with him because the incident took place only because of false rumors 

spread over social media about such victim. Even after one attack the victim continues to get threats 

to his life or of someone close to him. There are many other factors which really disturb the mental 

peace of the victim such as he fears to normally enter into the society by having a thought of being 

judged. 

All of the above mentioned can be explained through an incident of Hairlanji where “four members of 

a Dalit family were murdered in khairlanji a village of fewer than 200 families in Bhandara district of 

Maharashtra.  Surekha age 40 and her daughter Priyanka Age 17 were stripped, battered, paraded 

naked, raped several times and killed by a Hindu mob led by men of kunbi caste guarded by the entire 

village. Surekha's son Roshan age 21 and Sudhir age 19 were also tortured and murdered for trying to 

save their mother and sister. Only surekha's husband survived, watching the lynching and rape hiding 

behind a bush. The love survivor of the family fought for his family in the court but he didn't have the 

 
21  https://www.indiatoday.in/india/story/16-lynchings-in-2-months-is-social-media-the-new-serial-killer-1275182-2018-

07-02 [Last Date accessed: 11/04/2020] 
22  https://www.business-standard.com/article/current-affairs/69-mob-attacks-on-child-lifting-rumours-since-jan-17-only-

one-before-that-118070900081_1.html [Last Date accessed: 11/04/2020] 

https://www.indiatoday.in/india/story/16-lynchings-in-2-months-is-social-media-the-new-serial-killer-1275182-2018-07-02
https://www.indiatoday.in/india/story/16-lynchings-in-2-months-is-social-media-the-new-serial-killer-1275182-2018-07-02
https://www.business-standard.com/article/current-affairs/69-mob-attacks-on-child-lifting-rumours-since-jan-17-only-one-before-that-118070900081_1.html
https://www.business-standard.com/article/current-affairs/69-mob-attacks-on-child-lifting-rumours-since-jan-17-only-one-before-that-118070900081_1.html
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justice he wanted as the entire village was involved and only a few were arrested still the case remain 

pending. Last year on 20 Jan he died due to heart attack.23 

This incidence is fair enough to explain the mental trauma a survivor of a mob attack has to face.    

Socially Out-casted 

When a survivor wishes to continue his lifestyle by trying hard after such incidences then is the time 

his eyes are wide opened by acknowledging the fact that the incident which happened was the outcome 

of false information about him in the entire society. And now the whole society wants him killed. Still 

if the victim tries hard to survive the other surrounding factors won’t let him do so either by making 

him unemployed or by neighbors breaking any type of contact with the victim or his family or by any 

kind of means and treating such victim as he if he from some other planet.  

This factor shows that the mob got successful not only by attacking the victim at the time of lynch but 

also by attacking his image in the entire society post lynch. 

Economically not stable 

Since after getting his reputation spoiled in the society the victim does not remain at the same economic 

position as he was earlier. Many of such incidences of the mob attack are against the victims who 

belong to the lower strata of the society. So it becomes very much difficult for such people to stand 

again where they were before the incidence. Not only the lynching becomes a hell for the survivors 

but also the life after lynching is equally not in support of them.   

They lose their jobs and services which they used to receive as they are booked for a case for which 

they are not even responsible and the offenders who all are responsible are free bird to make more such 

victims in the society. These all contributes to the fact that the victim no longer remains economically 

stable.  

 

LEGAL RESPONSE 

Due to the rise in the hate crimes within the Indian society it becomes important for the Supreme Court 

of India to intervene in the matter of mob lynching and to guide the central and the state authorities in 

framing legislation to fight against the act of hate crimes and to preserve the rights of the innocent who 

have to face the cruelty of the mob. The issue of rising incidents of mob lynching and cow vigilantism 

was brought up to the Supreme Court by the PIL filed by congress activist Tehsin Poonaval. And while 

going through this PIL Supreme court forwarded various guidelines to curb the problem of hate crime 

within the society.24” 

Case: Tehsin S. Poonavala vs. Union of India25” 

In the following case Supreme Court of India issued various guidelines whether it is punitive, remedial 

or deterrent for the cases of mob lynching and guided the parliament to frame law for the same. The 

guidelines framed by the apex court asked states for the appointment of a senior police officer in each 

district and various roles were designated to such police officer such as:” 

a. Senior Police officer shall take the measures to prevent the incidents of mob lynching. 

 
23 https://www.researchgate.net/publication/332037960_Impact_of_Mob_lynching_phenomenon_on_human [Last Date 

accessed: 11/04/2020]  
24  https://economictimes.indiatimes.com/news/politics-and-nation/mob-lynching-government-sets-up-4-member-

committee-to-suggest-legal-framework/articleshow/65106290.cms?from=mdr [Last Date accessed: 11/04/2020] 
25 Writ Petition 754 of 2016 

https://economictimes.indiatimes.com/news/politics-and-nation/mob-lynching-government-sets-up-4-member-committee-to-suggest-legal-framework/articleshow/65106290.cms?from=mdr
https://economictimes.indiatimes.com/news/politics-and-nation/mob-lynching-government-sets-up-4-member-committee-to-suggest-legal-framework/articleshow/65106290.cms?from=mdr
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b. Such Police officer is required to identify such village or sub-division or the district where any 

incident of mob lynching has been reported in the recent past. 

c. Preparation of Victim compensation scheme for the mob lynching incidents. 

d. If there is any internal dispute than such senior Police officer shall consult with the DGP for 

making strategies to control the issue of mob violence in that particular area. 

e. Such police officer shall have the duty to disperse the mob/crowd which in his opinion has either 

the tendency to cause violence in the shadow of vigilantism or which can spread the message of 

the violence through the social media platforms. If the above mentioned dispersal is not followed 

by the people in the mob or any of the above mentioned instructions are violated by the mob than 

such Police officer shall register an FIR according to the relevant provisions of law. 

f. Such Police officer shall ensure on his level best that the family members of the victim do not 

face any kind of harassment.26” 

In this particular case the Supreme Court also laid down the guidelines regarding the trial of the cases, 

the court said that case of the mob violence shall be tried in the fast track courts designated for the 

very purpose in each district. The maximum duration for the trial to conclude shall be within 6 months. 

Upon conviction of the accused the trial court shall award a maximum punishment so that it sets as an 

example for the others. If any act of negligence is reported from the side of the police officer or any 

other administrative authority than such act shall be considered as deliberate act of negligence and the 

responsible shall be punished for the same.27”  

The need for framing a separate law for the mob violence also became important for the Supreme 

Court because most of the victims of these attacks are dalits and muslims who are either indulged in 

transportation work or slaughtering cattle and are economically backward. The vigilante groups 

basically torture these people and since they are out of means and unaware of their rights so many of 

these matters remain unreported. Moreover, there is no statistical data available on the hate crimes in 

India from any government organization, by creating a specific law for the same can also help in 

analyzing the progress or the failure in every district of the entire country on mob attacks as the case 

may be. These were the important reasons that Supreme Court laid down separate guidelines and asked 

the parliament for creating a separate law for the mob attacks/violence in the country.28”  

After the order of Supreme Court in the case of Tehsin S. Poonaval as discussed above certain state 

legislations passed a separate bill for the prevention of Mob Violence within the perimeter of their 

individual states. Some of the individual state legislations are as follows:” 

Legislation of Manipur on Mob Lynching29” 

As per the orders of the Supreme Court in the case of Tehsin S. Poonaval, Manipur become the first 

state in the country to make a law against the Mob lynching or had made anti lynching law in the state 

after a video of a muslim youth with a degree of MBA was lynched and it surfaced over the social 

media. Manipur had made a very strict ruling to fight with the problem of the hate crimes within the 

state and to maintain peace and harmony. Being the first state to pass the anti-lynching it made various 

guidelines some of which are as follows:” 

a. As per the orders of the Supreme Court State of Manipur appointed Nodal Officers in every 

district and along with the nodal officers who will ensure that peace is maintained special courts 

have also been created where the matters of mob lynching can be tried and the provision for the 

punishment has been duly ensured. 

 
26 https://www.lawnn.com/tehseen-s-poonawalla-v-union-of-india/ [Last Date accessed: 11/04/2020] 
27 https://indiankanoon.org/doc/71965246/ [Last Date accessed: 11/04/2020] 
28 https://www.hrw.org/report/2019/02/18/violent-cow-protection-india/vigilante-groups-attack-minorities [Last Date 

accessed: 11/04/2020]  
29 https://www.thehindu.com/opinion/lead/manipur-shows-the-way/article26007016.ece [Last accessed: 11/04/2020] 

https://indiankanoon.org/doc/71965246/
https://www.hrw.org/report/2019/02/18/violent-cow-protection-india/vigilante-groups-attack-minorities
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b. The law of anti-lynching by Manipur defines Mob lynching as: “any act or series of acts of 

violence or aiding, abetting such act/acts thereof, whether spontaneous or planned, by a mob on 

the grounds of religion, race, caste, sex, place of birth, language, dietary practices, sexual 

orientation, political affiliation, ethnicity or any other related grounds”. 

c. The Manipur law on anti-lynching mainly focuses on the hate crimes which are committed by a 

mob but this necessity becomes drawback because it ignores the hate crimes which are committed 

by the individual person out of rage and hate. Hence at this point of time the need for improvement 

in the law arises i.e., it should not be limited to a particular hate crime by prescribed group of 

people/mob as there are many other crimes committed as a reason of hate but remains unnoticed 

because it does not fulfill the criteria of prescribed persons to commit a hate crime. 

d. The Manipur is the first ever state in the country to prescribe punishments for the assigned 

officials if they do not perform their duties as asked. If the police officer appointed under the anti-

lynching does not perform the duty of preventing the mob violence and that too without any 

reasonable cause such police officer shall be punished with imprisonment of 1 year extended up 

to 3 years and with a fine which may extend to Rupees 50000. 

e. Manipur State prescribed Section-153A of Indian Penal Code to deal with the offence of hate 

crime however, in general charging any accused under this particular section requires prior 

approval of the respective State Government due to which many of the governments become bias 

in saving the accused from such offences and the procedure becomes lengthy and ineffective, but 

the state of Manipur removed this requirement of taking prior permission making the charging 

under Section 153A of IPC convenient and much effective. 

f. Manipur state also ensured that there should be no hostile environment for the victims of the hate 

crime where they are humiliated or are expelled from the public services (such as education, 

public transport, health or threats). 

g. Last but not the least the state also ensured that a proper Death compensation scheme and Relief 

camps for the victims are established because all the states punish the offender but no step is 

taken to support the survivor.” 

“ 

 

CONCLUSION 

The Basic reason for the spread of mob violence is the rumours which are spread through the various 

social media platforms. Some of the major instances of lynching within India are Anti-sikh riots; Anti-

muslim riots and many other riots which were all due to rumours. Lynching is nothing but a tool for 

suppressing the minority class of the country such as lower caste people; muslims and particularly 

against those persons who are economically backward. As International study states that the origin of 

Mob violence was mainly because the law enforcement agencies failed to control the mob through 

strict rules and regulations and in many cases authorities themselves supported the mob in 

accomplishing the lynching of a victim.” 

Incidents of mob lynching were always there in India but most of these were reported post 2014. Since 

there is no particular regarding this growing issue, hence there is no proper government statistical data 

on this. Many cases remained unreported as most of the victims are economically weak and less 

educated.”  

However, as the Supreme Court heard the PIL in the case of Tehsin S. Poonavala vs. Union of India, 

it passed various guidelines that the parliament should pass separate legislations for controlling the 

incidences of mob violence and to maintain the peace within the society. After the guidelines by 

Supreme Court were passed, certain individual states including Manipur, Rajasthan, West Bengal and 
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Uttar Pradesh passed separate legislations to fight with the crimes of lynching which is corrupting the 

society and minds of the people.” 

There are some suggestions which are suggested and can be applied so as to limit the problem of 

lynching within the country. Suggestions are as follows:” 

Need to Revise and Strengthen Legislative Measures 

Since no separate act or statue or law in India punishes the crimes motivated by racism or religious 

discrimination, the first step is to acknowledge the lack of such laws and to work towards penalizing 

such offences to prevent and eliminate them. The 267th Law Commission Report also holds for a 

discourse regarding the same for a need to revise and strengthen the existing antidiscrimination 

legislation so as to meet universal standards on equality across all groups, communities, men and 

women.   All acts showing clear violation of such laws must be vehemently condemned.” 

Creation of Redressal Forums for Victims of such crimes 

There is no separate forum to help in victim compensation for people who suffered through such acts 

of the offenders. An act of racism is perpetrated against a whole group of people, not just the victim 

of any specific incident. And an act of racism causes the whole community harm, be that community 

the workplace, the community service, the neighborhood or the city. In assessing appropriate remedies 

each aspect of the community must be included, as well as the individual victim.   Special attention 

should be given to protecting citizens involved in domestic work and trafficked people from 

discrimination and violence, as well as to combating hate against them.” 

Inclusion in Numbers 

The National Crime Records Bureau amongst many other official and unofficial surveys do not include 

hate crime as a separate graph in their statistical analysis, which leads to grave error in calculation and 

quantification of such crimes. Hence depriving us of an actual idea of how widespread this problem 

is. The states must be urged to collect, compile, analyze, and publish reliable data at the National forum 

to help assess the situation and nature of such problem and the effected individuals and groups.” 

Action by Ministries 

Even though numerous ministries like that of Minority Affairs, and Minority Parliamentarians exist, 

there of work in towards elimination or even recognition of hate crimes is appalling.  They should be 

enabled to raise issues racism and religion, and the intersection of these rights, in the parliament and 

other platforms.” 

Implementation of Policies 

It’s evident through numbers that barely any breakthrough has been achievable, despite the existing 

laws prevalent in the country to combat hate crime. The state should be urged to create and implement 

creative, enforceable policies vales to promote high-quality and diverse, free from police force free 

from racism, racial discrimination, xenophobia and related intolerance, and recruit actively, all groups, 

into public employment, including the police force and other agencies within the criminal justice 

system.” 

Conforming to International Frameworks 

Although India is signatory to many conventions that make it obligatory to create provisions for 

punishing such acts, we see a clear lack of stride in this direction, we believe because of its mere 

persuasive value against its coercive one. If laws and statue could be created in accordance to such 

standards we could battle is problem in leaps and bounds. Examples of Countries like England and 

Canada which have created the human rights code, and separate independent tribunals to look after 
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such issues, tell us that some judicial and legislative action towards this direction could severely reduce 

the increasing statistics of hate crime.” 

Education and awareness 

With spread of ideas of equality and secularism, these acts and legal measure would also propagate 

the awareness required to disseminate all ideas of racial or religious superiority or hatred.” 

The sufferings and evils caused upon the victims of such tragedies is profoundly regretted. We do 

acknowledge the States have taken some initiative to curb this menace and to compensate the same; 

but now is the time for a greater and graver measure to be taken. Strategies to achieve full and effective 

equality in a state need to be implemented to ascertain the final goal of a democratic and secular nation 

that India aims to be.” 
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JUDICIAL CONTROL OVER ADMINISTRATIVE ACTION THROUGH 
WRIT OF HABEAS CORPUS 

- Anoop Kumar & Ranjana* 

 

ABSTRACT 

Public administration exercises a large volume of power to meet the citizens need in modern 

democratic welfare state. They have a number of chances to become arbitrary or master of the 

citizens. So it is very necessary to control them. The existing control systems are legislative, 

executive and judicial. In modern times the administrative process as a by-product of intensive form 

of government cuts across the traditional forms of governmental powers and combines into one all 

the powers which were traditionally exercised by three different organs of the state. The executive 

performs variegated functions, viz. to investigate, to prosecute, to prepare and to adopt schemes, to 

issue and cancel licences, etc. (administrative); to adjudicate on disputes, to impose fine and penalty, 

etc. (Judicial); to make rules, regulations and bye laws, to fix prices etc. (Legislative). In this paper 

the authors deal with the judicial control through habeas corpus over administrative action. 

Keywords: writs, judicial control, administrative action, habeas corpus. 

 

INTRODUCTION 

Public administration exercises a large volume of power to meet the citizens need in modern 

democratic welfare state. Today administration is not concerned with only pure administrative function 

but also involved with a large number of quasi-legislative and quasi-judicial functions. For this respect 

they have a number of chances to become arbitrary or master of the citizens. So it is very necessary to 

control them. 

The existing control systems are legislative, executive and judicial. 

In modern times the administrative process as a by product of intensive form of government cuts across 

the traditional forms of governmental powers and combines into one all the powers which were 

traditionally exercised by three different organs of the state. In Halsbery's Laws of England also it is 

stated that howsoever the term the Executive' or 'the Administration' is employed, there is no 

implication that the functions of the executive are confined exclusively to those of an executive or 

administrative character. Today, the executive performs variegated functions, viz. to investigate, to 

prosecute, to prepare and to adopt schemes, to issue and cancel licences, etc. (administrative); to 

adjudicate on disputes, to impose fine and penalty, etc. (Judicial); to make rules, regulations and bye 

laws, to fix prices etc. (Legislative). Schwartz rightly states that rulemaking (quasi-legislative) and 

adjudication (quasi-judicial) have become the chief weapons in the administrative armoury. 

Thus, speaking generally, an administrative action can be classified into four categories: 

1. Rule - making action or quasi-legislative action; 

2. Rule decision action or quasi-judicial action; 

3. Rule-application action or administrative action; and 

 
* Authors are Advocates, practicing at District Court, Bareilly  
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4. Ministerial action. 

 

SCOPE OF JUDICIAL CONTROL OVER ADMINISTRATIVE ACTION 

In the context of ever-expanding activities of government and discretionary powers vested in the 

various administrative agencies and public officials, the need to protect and safeguard the citizen's 

rights assumes significance and priority. In developing societies where the state is playing an important 

role in development, judiciary has a special responsibility to ensure social justice to the underprivileged 

sections of the community. 

However, it must be admitted that the courts can not interfere in the administrative activities on their 

own accord even if such activities are arbitrary. They act only when their intervention is sought. 

Judicial intervention is restrictive in nature and limited in its scope. Generally judicial intervention in 

administrative activities is confined to the following cases: 

a) Lack of Jurisdiction: If any public official or administrative agency acts without or beyond his/her 

or its authority or jurisdiction the courts can declare such acts as ultra vires. For instance, according to 

administrative rules and procedures, in all organizations, the competent authority is identified for 

taking decisions and actions. If any authority or person other than the competent authority takes action, 

the court's intervention can be sought under the provisions of lack of jurisdiction. 

b) Error of Law: This category of cases arises when the official misconstrues the law and imposes 

upon the citizen obligations, which are absent in law. This is called misfeasance in legal terminology. 

The courts are empowered to set right such cases. 

c) Error of Fact: This category of cases is a result of error in discovering cases and actions taken on 

basis of wrong assumptions. Any citizen adversely affected by error of judgment of public official can 

approach courts for redressal. 

d) Error of Procedure: "Due procedure" is the basis of governmental action in a democracy. 

Responsible government means a government by procedure. Procedure in administration ensures 

accountability, openness and justice. Public officials must act in accordance with the procedure laid 

down by law in the performance of the administrative activities. If the prescribed procedure is not 

followed the intervention of the courts can be sought and legality of administrative actions can be 

questioned. 

e) Abuse of authority: If a public official exercises his/her authority vindictively to harm a person or 

use authority for personal gain, court's intervention can be sought. In legal terms, it is called 

malfeasance. The courts can intervene to correct the malfeasance of administrative acts. 

 

REMEDIES AVAILABLE AGAINST THE ADMINISTRATIVE ACTION 

The administrative law provides for the measures to control the administrative action by any outside 

agency, strong enough to prevent injustice to the individuals, leaving adequate freedom to the 

administration to carry on effective government. Lord Denning has rightly observed that “properly 

exercised the new powers of the executive lead to the Welfare State, but abused they lead to the 

Totalitarian State”1. Ubi jus ibi remedium (where there is a right there is a remedy) has been adopted 

as the fundamental concept in the English and Indian legal systems. Rights and remedy are two sides 

of the same coin and can not be disassociated with from each other.  

 
1 Freedom under the Law, 1949, p. 126. 
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The remedies available to an individual aggrieved by administrative action may be classified as 

follows: 

a) Prerogative remedies; 

b) Constitutional remedies; 

c) Statutory remedies; 

d) Equitable remedies; 

e) Common law remedies; 

f) Parliamentary remedies; 

g) Conseil d’ Etat; 

h) Ombudsman; and 

i) Self-help. 

 

JUDICIAL CONTROL THROUGH WRITS 

The prerogative remedies against the administrative actions are available in the nature of the 

“prerogative writs”. Though, it’s not feasible to chalk out a scientific definition of writ, but as the name 

suggests, it is a writ specially associated with the King.  

Tracing back to its historical origin, in England, the high prerogative writs played a very important 

role in upholding the rights and liberties of the subjects and in providing effective safeguards against 

arbitrary exercise of power by public authorities.  

Constitutional Provisions in India. 

Under the provisions of the Regulating Act, 1773, three Supreme Courts were established at Calcutta, 

Madras and Bombay by issuing a Royal Charter and they were vested with powers to issue the high 

prerogative writs. The said power was also conferred on High Courts established under the Indian High 

Courts Act, 1861 and since then, the High Courts exercise the power to issue the prerogative writs to 

protect the rights of individuals.  

The founding fathers of the Indian Constitution have inserted some specific provisions in the 

Constitution, that empower the Supreme Court and High Courts to issue writs in the nature of habeas 

corpus, mandamus, prohibition, quo warranto and certiorari for the enforcement of Fundamental 

Rights (Articles 32 and 226) and also for other purposes (Article 226).   

 

WRIT OF HABEAS CORPUS 

It is one of the most ancient writs known in the Common Law of England. The phrase ‘habeas corpus’ 

means ‘have the body’. This is a writ in nature of the order given to the person, who has detained 

another person to bring the body of the latter before the court to let the court know on what ground he 

has been confined and to set him free if there is no legal justification for the imprisonment2. Through 

this writ, the courts direct the person or authority who has illegally detained another person to bring 

 
2 State of Bihar v. Kameshwa, AIR 1965 SC 575 (577). 
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the body of the prisoner before the court so that the court may decide the validity, jurisdiction or 

justification for such detention. 

Object 

The writ of habeas corpus provides a prompt and effective remedy against illegal restraints. The prime 

object of this writ is to provide a swift judicial review of the illegal detention. Lord Wright states “the 

incalculable value of habeas corpus is that it enables the immediate determination of the right of the 

appellant’s freedom”3. ‘If the court comes to the conclusion that there is no illegal justification for the 

imprisonment of the person concerned, the court will pass an order to set him liberty forthwith’4. In R 

v. Home Secy., ex p Greene5, the court held that “the question for a habeas corpus is whether the 

subject is lawfully detained. If he is, the writ can not issue, if he is not, it must issue.” 

In Suneil Btra v. State of Maharastra6, the Supreme Court widened the scope of the writ by giving 

relief against the inhuman and cruel treatment with the prisoners in jail.  

History 

In England, this writ is of Common Law origin. In India, this writ came into being with the 

establishment of Supreme Court in Calcutta, Bombay, Madras under the Regulating Act, 1773. With 

the abolition of the Supreme Courts and establishments of the High Courts, this power has been 

conferred on High Courts. Under the Indian Constitution, the Supreme Court (under Article 32) and 

all the High Courts (under Article 226) have been conferred the power to issue the writ of habeas 

corpus. 

Who may apply? 

There is no hard and fast rule for making an application for this writ. Any one can apply for this writ 

under Article 32 before the Supreme Court and under Article 226 before the High Court. The person, 

who has been illegally detained, can make the application this writ7. But if the detained person, himself 

is not in the condition to make an application, the other persons having interests in him, like wife8, 

father9 or even a friend, can make application on his behalf. He should, however, not be a total 

stranger10. An advocate should get a power of attorney from the prisoner, if he acts as advocate11. Even 

a public-spirited person can approach the court for this writ. The Supreme Court has treated a telegram 

or a letter as a petition for this writ12. Habeas Corpus is an exception to the rule that only the aggrieved 

person can make the petition for a writ.  

Against whom Habeas Corpus lies? 

It may lie against any person or authority, who has illegally detained or arrested the prisoner. The writ 

would be issued to the person who has the physical custody of the prisoner or whose behalf the writ is 

sought13. It would also be issued to the person, who has the constructive custody of the prisoner14. 

 
3 Greene v. Home Secy., (1942) AC 284 (302): (1941) 3 All ER 388. 
4 Ghulam Sarwar v. Union of India, AIR 1967 SC 1335. 
5 (1941) 3 All ER 104 (105).  
6 AIR 1983 SC 378. 
7 Charanjit Lal v. Union of India, AIR 1951 SC 41: 1950 SCR 869. 
8 Emperor v. Vimlabai, AIR 1946 PC 123. 
9 Sundarajan v. Union of India, AIR 1970 Del 29. 
10 Ibid. 
11 Vidya Verma v. Shive Narain, (1955) 2 SCR 983. 
12 Sunil Batra v. Delhi Admin., AIR 1980 SC 1579. 
13 R. v. Earl of Crème, (1910) 2 KB 567. 
14 Bernardo v. Ford, (1982) AC 326.  
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Procedure 

The application for the writ of habeas corpus must be accompanied by an affidavit stating the facts 

and circumstances leading to the making of such an application. If the court is satisfied that there is 

prima facie case for granting the prayer, it will issue a rule nisi calling upon the detaining authority to 

show cause as to why the rule nisi should not be made absolute. On the day of presenting the show 

cause, the court will consider the merits of the case and will pass an appropriate order. If the court is 

satisfied that the detention was not justified, it will issue the writ and direct the detaining authority to 

set the prisoner at large, forthwith. But if the court is of opinion that the detention was justified, it will 

discharge the rule nisi. If there is no return to the rule nisi, the prisoner is entitled to be released 

forthwith15. 

Delay in applying for the writ of habeas corpus does not disentitle the petitioner for the relief. Right 

of personal liberty, being one of the fundamental rights guaranteed under Part – III of the Constitution, 

can not be waived and a petition for the writ of habeas corpus can not be dismissed on mere ground 

of delay. 

Duty of the State 

The duty imposed upon the State in the Habeas Corpus petition, where a Rule Nisi has been issued, is 

to satisfy the Court that the detention of the petitioner was legal and in conformity of the mandatory 

provisions of the Act, as well as in accordance with the requirements of Art. 22(5). If the State fails to 

justify the inordinate delay in the representation of the detenue, or fails to explain the reason behind 

non-compliance with the Act, the detention must be held illegal16.   

Production of the Detenue 

The writ of habeas corpus has the object of release of the detained person. The production of the 

detained person is ancillary to the main object of the writ. It is merely the means of achieving the end, 

which is to secure the liberty of the detenue. The production of the body of the before the Supreme 

Court, under Art. 32 is not an essential element of the jurisdiction of the Supreme Court to deal with 

the application. This point was discussed in the landmark case of Kanu Sanyal v. District Magistrate, 

Darjeeling17. 

Refusal to obey the order of habeas corpus 

The writ of habeas corpus has to be obeyed by the person or the authority to whom it is addressed. To 

refuse to do so amounts to contempt of court18. Any willful interference with the power of the high 

courts in their habeas corpus jurisdiction also amounts to contempt19. 

Res Judicata 

In England, under the Common Law successive applications for a writ of habeas corpus were 

maintainable. The detenue can present the application to each judge consecutively. In India, Allahabad 

High Court rules forbid the second application and the Rules of Bombay and Nagpur High Courts take 

a contra view. Art.32 of the Constitution, being itself a fundamental right, the remedy can not be denied 

on the mere ground that the there was prior unsuccessful application on the same facts under Art.226. 

The principle enunciated in A. K. Gopalan v. State of M.P20, that where appli8cations under Ar. 226 

 
15 State of Bihar v. Kameshwar, AIR 1965 SC 575: (1963) 2 SCR 183. 
16 Niranjan Singh v. State of Madhya Pradesh, AIR 1972 SC 2215.  
17 AIR 1973 SC 2684. 
18 Mohd. Ikram v. State of U.P., AIR 1964 SC 1625. 
19 State v. Somnath, AIR 1953 Ori 33. 
20 AIR 1954 SC 362. 



 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 233  

have been dismissed, and no appeal filed therefore, a direct approach under Art. 32 ought not to be 

encouraged for very good reason, can not be strictly applied to the cases of infringement of 

fundamental right.  

 

PREVENTIVE DETENTION 

Preventive detention means detention of a person without trial. The order of preventive detention is 

issued by an executive authority in subjective satisfaction. Thus, preventive detention involves serious 

encroachment upon the personal liberty. Because of the prevalence of preventive detention in India, 

petitions of habeas corpus often come before courts to challenge the preventive detention order.  

Whenever the petition for the writ of habeas corpus comes before the court, it has almost invariably 

issued a rule nisi to the detaining authority to justify the detention. The detaining authority is thereafter 

burdened with the duty to justify the detention. The authority has to present all the material evidences 

that reveal that the detention was according to the provisions of law21.  

 

LIMITATIONS OF JUDICIAL CONTROL 

The effectiveness of judicial control over administration is limited by many factors. Some of these 

limitations are: 

1. Unmanageable volume of work: the judiciary is not able to cope up with the volume of work. In a 

year the courts are able to deal with only a fraction of cases brought before it. Thousands of cases 

have been pending in Supreme Court, High Courts and Lower Courts for years together for want 

of time. There is an increase in the cases of litigation without a commensurate expansion of judicial 

mechanism. The old adage of 'justice delayed is justice denied’ still holds good. This excessive 

delay in the delivery of justice discourages many to approach the court. The feeling of helplessness 

results in denial of justice to many. 

2. Post-mortem nature of judicial control: In most of the cases the judicial intervention comes only 

after enough damage is done by the administrative actions. Even if the courts set right the wrong 

done, there is no mechanism to redress the trouble the citizen has undergone in the process. 

3. Prohibitive Costs: the judicial process is costly and only rich can afford it. There is some truth in 

the criticism of pro-rich bias of judicial system in India. As a result, only rich are able to seek the 

protection of courts from the administrative abuses. The poor are, in most cases, the helpless 

victims of the administrative arbitrariness and judicial inaction. As V.R. Krishna Iyer pointed 'the 

portals of justice are not accessible to the poor'. 

4. Cumbersome procedure: Many legal procedures are beyond the comprehension of common man. 

The procedural tyranny frightens many from approaching the courts. Even though the procedures 

have a positive dimension of ensuring fair play, too much of it negatives the whole process. 

5. Statutory limitations: the courts may be statutorily prevented from exercising jurisdiction in certain 

spheres. There are several administrative acts, which cannot be reviewed by courts. 

6. Specialised nature of administrative actions: The highly technical nature of some administrative 

actions act as a further limitation on judicial control. The judges, who are only legal experts, may 

 
21 Ichhu Devi v. Union of India, AIR 1975 SC 1983. 
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not be able to sufficiently appreciate the technical implications of administrative actions. As a 

result, their judgments may not be authentic. 

7. Lack of awareness: In developing societies, most of the people who are poor and illiterate are not 

aware of judicial remedies and the role of the courts. As a result they may not even approach the 

court to redress their grievances. The courts which can intervene only when it is sought may be 

helpless in this situation. The general deprivation of people also results in deprivation of justice to 

them. 

8. Erosion of autonomy of judiciary: There is executive interference in the working of judiciary. The 

quality of judiciary mostly depends on the quality of the judges. The Law Commission made many 

recommendations to ensure the judicial standards of the bench. The suggestion to create Judicial 

Commission with responsibility for judicial appointments deserves serious consideration. In recent 

years, there are many allegations of corruption against judges. This undermines the prestige and 

the effectiveness of the judiciary. 

Many steps have been initiated to overcome some of the limitations mentioned above. In the 

succeeding paragraphs, we shall discuss some of these measures, in particular, Public Interest 

Litigation, Legal Aid and Nyaya Panchayats.  

 

CONCLUSION 

In a democracy, the primary objective of judicial system is to ensure citizen's rights. The judicial 

system in India is based on the principles of independence of judiciary from executive and the single 

unified system of judiciary. The main purpose of judicial control over administration is to ensure the 

legality of administrative actions. The judiciary has an important role to play in the application of rule 

of law. 

The state has several times tried to impinge upon the right to life and liberty of the individual. To do 

away with such situations, the writ of habeas corpus is applied. 
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ORIGINAL JURISDICTION OF SUPREME COURT 

- Samarth Agarwal* 

 

INTRODUCTION 

‘The seat of Justice is the Seat of God’ 

- Mahavir Tyagi 

Jurisdiction plays a very important role in determining the admissibility of a case. Any judgement 

passed by a court without having jurisdiction over that matter is considered to a corum non judice 

(in presence of a person, not a judge) and null and void. 

The Supreme Court or the apex court in India is not only a federal court like the American Supreme 

Court but also the final court of appeal like the British House of Lords. It is also the final interpreter 

and guardian of the constitution and guarantor of the fundamental rights of citizens. SC of India is a 

federal court and the highest court of appeal within the country apart from being the guardian of 

fundamental rights of citizens and the Constitution. It has been conferred with very extensive 

jurisdiction and vast powers by the Constitution. One of the fundamental and important jurisdictions 

of the Supreme Court is its ‘Original Jurisdiction’, which is contained in Article 1311 and Article 322 

of the Indian Constitution.  

Article 131 comes into play and enables the SC to exercise its original jurisdiction whenever there is 

a federal dispute i.e. dispute between the Centre and one or more states or a dispute between two or 

more states, whereas, Article 32 enables the SC to exercise its original jurisdiction whenever there is 

an infringement of fundamental rights of the people. 

However, during the first decade of working of the Constitution, the original jurisdiction of the SC 

under Article 131 was not invoked, and the federal disputes were resolved by the parties either through 

mutual agreement or negotiations, than by adjudication.   

This research paper primarily deals with the original jurisdiction of the SC granted under Article 131 

of the Constitution of India and throws some light on the original jurisdiction under Article 32. It deals 

with the scope, historical background, evolution, relevant cases and interpretation of Article 131. It 

also studies the original jurisdiction in various countries. The project concludes with a critical analysis 

of the topic. 

 

ORIGINAL JURISDICTION AND RELEVANT CONSTITUTIONAL PROVISIONS: 

MEANING AND SCOPE 

Under common law legal systems, original jurisdiction of a court refers to the power of the court to 

hear a case for the first time, as opposed to appellate jurisdiction, where a higher court has the power 

to review a lower court's decision. Original jurisdiction of the Supreme Court of India refers to the 

right of the Supreme court to hear a case for the first time. It has the exclusive right to hear all cases 

that deal with disputes between states, or between states and the union government. It also has original 

jurisdiction over the cases related to infringement of fundamental rights of the people. 

 
* Student, BA LLB (H), National Law University, Jodhpur 
1 Article 131, The Constitution of India, 1950. 
2 Article 32, The Constitution of India, 1950. 



 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 236  

Article 131 of the Indian Constitution deals with the original jurisdiction of the Supreme Court to the 

exclusion of any other court, in any dispute between the Government of India and one or more States 

or between two or more states. In short, the original jurisdiction of the Supreme Court deals with the 

disputes between different components of the federation. These disputes can be taken up by the 

Supreme Court only when there is a question on law or fact depending upon the extent of the legal 

right involved.3 

The jurisdiction that the Supreme court has under article 131 is not only original but exclusive in spirit 

which means that no other court has the power to entertain any such suit. It is important to note that 

the Supreme Court in its original jurisdiction is not entitled to entertain any suit brought where any 

one of the parties or both the parties are not units of federation. Thus, the jurisdiction of the Supreme 

Court under Article 131 is narrow in three ways- a) by limitations on nature of suits, b) by restrictions 

on the types of parties to the suits and c) by constitutionally specified exclusions.4 Article 131 is 

considered to be very significant for Indian Federalism because it helps in resolving the Inter-state 

boundary issues, providing for a centre-state disputes resolution system, practicing spirit of 

cooperative-federalism, establishing the Supreme court as a federal court, in return, ensuring the spirit 

of fraternity amongst the people and lastly, ensuring that the state governments have adequate time to 

focus on governance by providing quick solutions to their issues.  

Although Article 131 deals with resolving disputes between centre and state, however, if there is a 

separate law available to deal with the federal disputes (e.g. Article 2625 of Indian Constitution for 

water disputes), such disputes will not be entertained under article 131. To enhance the efficiency and 

effectiveness of the SC of India, the Parliament may enhance the jurisdiction of the Supreme Court in 

civil cases. However, it should be noted that the Parliament can increase but cannot curtail the 

jurisdiction and powers of the Supreme Court vide Article 1386. 

In addition to Article 131, the Constitution of India grants original jurisdiction to the Supreme Court 

on all cases involving the enforcement of fundamental rights of citizens vide Article 32. The 

jurisdiction of the Supreme Court to entertain an application under Article 32 for the issue of a 

constitutional writ for the enforcement of Fundamental Rights, is also treated as “original jurisdiction” 

of the Supreme Court. The aggrieved party has the right to directly move to the Supreme Court by 

presenting a petition, instead of coming through a High Court by way of appeal.7 

Article 32 of the Constitution gives an extensive original jurisdiction to the Supreme Court with 

regards to the enforcement of Fundamental Rights. It is empowered to issue directions, orders or writs, 

including writs in the nature of habeas corpus, mandamus, prohibition, quo warranto and certiorari to 

enforce them. The Constitution not only guarantees certain Fundamental Rights but through Article 32 

it also guarantees the right to move to the highest Court in the land directly by appropriate proceedings, 

for enforcement of the Fundamental Rights. It has been held by the Supreme Court that this right 

cannot be taken away even by amending the Constitution, as it is a basic feature of the Constitution.8 

 

 
3 V.N Shukla, Constitution of India 514-519 (EBC, Lucknow, 12th edition 2013). 
4  Raeesa Vakil, The jurisdiction of the Supreme court India, 

https://www.academia.edu/9736568/The_Jurisdiction_of_the_Indian_Supreme_Court_An_Overview. 
5 Article 262, The Constitution of India, 1950. 
6 Article 138, The Constitution of India, 1950. 
7 DD Basu, INTRODUCTION TO THE CONSTITUTION OF INDIA 298-300 (19th Edition, 2008). 
8 Dr. Naresh, Article 32: Scope and Applicability, 8 IJRESS. 520, 520-521 (2018). 

https://www.academia.edu/9736568/The_Jurisdiction_of_the_Indian_Supreme_Court_An_Overview
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IDEA BEHIND INCORPORATING THE PROVISIONS OF ORIGINAL JURISDICTION IN 

THE INDIAN CONSTITUTION 

The vision of the members of the constituent assembly was to consider judiciary as an arm of the social 

revolution, which would uphold equality among all Indians.9 This equality was not available to them 

during the colonial period as the British feared that social change would endanger their rule in India. 

Post-Independence, the Indians wanted to alter the judicial system because during the colonial period, 

despite the presence of Indians in government, they did not play an active role in deciding upon the 

laws. The constituent assembly wanted to alter the laws formulated under the colonial rule because 

these rules were primarily made to cater to the needs of colonial power. The primary goal of the 

constituent assembly was to provide for a strong judicial system in the independent India which could 

ensure equality among all Indians and uphold the laws of the independent India. Hence, they strongly 

recommended provision of a strong and independent judicial system in the independent India and they 

devoted more hours of debate to this subject than to almost any other aspect of the provision.10 

One of the primary questions that the members of the constituent assembly had to answer was to 

whether the jurisdiction of the Supreme Court be confined to the ‘federal’ issues, as had been the case 

under the 1935 Act, or should it have original and appellate jurisdiction in a wide variety of civil and 

criminal matters. 

The first important reference in respect of the Supreme Court of India appears in the Nehru Report, 

which envisaged a federal constitution for an independent nation and proposed several important 

additions to the existing judicial system. The Nehru report was prepared by an eight-member 

committee headed by Mr Motilal Nehru in 1928. One of its primary recommendations was that the 

hierarchy of the courts should be maintained and at the apex of the Judiciary, there should be a Supreme 

Court with original jurisdiction in all ‘federal’ matters and matters related to the interpretation of the 

constitution, that is, the power of judicial review. 

The Joint Parliamentary Committee of the constituent assembly also recommended that the original 

jurisdiction of the Federal Court should extend to the disputes involving interpretation of the 

constitution, disputes among the states and between them and the federal government, and disputes 

concerning the interpretation of the laws enacted by the federal legislature. 

One of the first acts of the Constituent Assembly was to appoint an Ad-hoc Committee on framing the 

draft provisions for establishing the Supreme Court. The Committee consisted of Shri S. 

Varadachariar, Shri Alladi Krishnaswami Ayyar, Shri B. L. Mitter, Shri K. M. Munshi and Shri B. N. 

Rau.  The Committee recommended that the apex court should have original and exclusive 

jurisdiction in disputes between the Union and a state or between states. It also recommended that it 

would be a mistake to give the Supreme Court exclusive jurisdiction over issues pertaining to the 

fundamental rights. As the apex court could not possibly handle all the cases, this would in effect deny 

many persons the right of redress.11  

The Ad-hoc Committee submitted its report to the Union Constitution Committee on May 21, 1947. 

The Union Constitution Committee made some changes in the recommendations of the Ad-hoc 

committee. Further, some changes were also made by the Assembly in its first and second reading 

stages, however, the recommendations regarding the jurisdiction and powers of the Supreme Court 

were hardly touched upon.12  

 
9 Granville Austin, The Indian Constitution: Cornerstone of a Nation 204-205 (1999). 
10 supra note 9. 
11 supra note 9. 
12 K.P. Singh, The Jurisdiction of the Supreme Court of India (Evolution of provisions relating to it in the    Constituent 

Assembly of India), 25 IJPS 193, 193-198 (1964). 
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Following the general recommendations of the Ad-hoc Committee, the Draft Constitution laid down 

the Supreme Court’s jurisdiction in detail. The Court’s original jurisdiction extended to ‘federal’ 

matters involving the central government and the states – a proposition so commonly accepted that the 

Assembly never really debated it. The members of the Assembly had established the Supreme Court 

and had given it wide original jurisdiction in ‘federal’ matters. Thus, the members of the Constituent 

Assembly envisaged the Judiciary as a bastion of rights and justice. The question was how to render 

the fortress impregnable to sapping by private interests. The Assembly had been careful to keep the 

Judiciary out of politics.  

According to Ambedkar, the greatest apostle in the Assembly, the Indian judicial system should be 

such as … ‘one single integrated judiciary having jurisdiction and providing remedies in all cases 

arising under the constitutional law, the civil law, or the criminal law. For him, such a judicial system, 

plus uniformity of law, were ‘essential to maintain the unity of the country.’13  

 

EVOLUTION OF ORIGINAL JURISDICTION OF THE SUPREME COURT 

India has inherited a well-constructed and smoothly functioning judicial system from the British. The 

idea of original jurisdiction under article 131 of the Indian constitution has also been taken from a pre-

existing statute.14 

Till passing of the Government of India Act, 1935, India was administered as a unitary state. The Act 

of 1935 created for the first time a Federation in India, under which the Provinces were allotted a 

demarcated sphere of legislative activity. This necessitated the constitution of a Federal Court to decide 

the disputes arising between the units and to interpret the Constitution. Thus, a federal court was 

established by sec 200 of the Act of 1935.15 

The original jurisdiction of the Supreme Court, which in-essence was suggested by the Joint 

Committee, was laid down in Section 20416 of the Government of India Act, 1935.17 

Clause (a) of the proviso to Section 204 defined the categories of disputes which might be raised before 

the Federal Court, while clause (b) permitted the parties to provide for the exclusion of such 

jurisdiction in the agreement where the dispute arose. Sub-clause (I) of clause (a) was limited to the 

interpretation of the Government of India Act, 1935 or order in Council or to the extent of legislative 

are executive authority vested in the Federation. Under sub-clause (ii) the dispute had to be in relation 

to the administration in a state of law of the Federal Legislature or otherwise concerned with some 

matters relating to the legislative competence of the said legislature. Under sub- clause (iii) of the 

above section, the dispute could only be under an agreement between the state and the Federation or 

Province subject to the conditions specified therein.  

The description of suits in section 204 of the Government of India Act, 1935 makes it clear that the 

framers of that Act, had made Federal Court a tribunal for the determination of disputes between the 

constituent units of the federation and laid down the exact nature of the disputes which the Federal 

Court had jurisdiction to decide.18  

 
13 supra note 9. 
14 supra note 9. 
15 supra note 12. 
16 Section 204, Government of India Act, 1935. 
17 supra note 9. 
18 Autar Krishan Kaul, ARTICLE 131 OF THE INDIAN CONSTITUTION: SOME OBSERVATIONS, 13 JILI     121, 

121-126 (1971).   
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Reviewing the functioning of the Federal Court, it can be observed that only one case was dealt with 

within the original jurisdiction of the Act of 1935 i.e. United Province v Governor General of Council. 

This case was filed under section 204 of the Government of India Act, 1935. In this case, the plaintiff 

filed a case to recover a certain sum of money from the defendant as it had wrongly credited to the 

cantonment fund. The defendant argued that the suit was not maintainable as only a Province could 

file a case against the Government of India and that it was not within the original and exclusive 

jurisdiction of the Federal court.  The court, in this case, agreed otherwise and said that in this 

particular case there was an issue which dealt with the legal right of the provinces, thus, this case was 

maintainable under section 204 of the Act.19 Justice Sulaiman said in this case, “ the mere fact that 

under the previous Act the provincial governments were subordinate administrations under the control 

of the central government and could only have a representation to the Governor General in Council or 

the Secretary of the State, would not be sufficient in itself for holding that the former could not possibly 

possess any legal right at all against the Central Government even in respect of rights conferred upon 

them by the provisions of the Act or the rules made under”. 

The drafting of the Judicial provisions was not merely a matter of copying, for under the 1935 Act the 

power of the courts was limited, on constitutional issues strictly so. The assembly members had to ask 

themselves which of the provisions should be retained, and, if retained, how they should be modified 

and how the jurisdiction and powers of the courts should be widened to meet the needs of an 

independent state.  

However, Article 131 of the Indian Constitution is slightly different from Sec 204 of the Act of 1935, 

as Article 131 does not delineate and define the nature of the disputes which the Supreme Court might 

be called upon to decide as legal rights. Rather the Supreme Court used a loose term that such 'legal 

rights' should arise in the context of constitution and the Federation it sets up. Article 131 of the Indian 

Constitution has not been much tried and there are only three reported decisions.20 Under section 204 

of the Government of India Act 1935, it was construed that the Provinces could go to the federal Court 

to fight for their legal rights but could not go if it was against the Central Government.21Although, 

Article 131 of the Indian Constitution is primarily based on its predecessor - section 204 of the GOI 

Act, 1935, the proviso (excluding the Court’s jurisdiction in respect to certain treaties, etc.) also creates 

a distinction between the two statutes. 

 

DECODING ARTICLE 131 OF THE INDIAN CONSTITUTION 

On closely examining the article dealing with the original jurisdiction of the Supreme Court i.e. 

Article 131 of the Indian Constitution, it emerges that there are various terms that needs to be 

interpreted properly. 

Who are the parties to the dispute? 

Under the original jurisdiction of Supreme Court, the Supreme Court has been bestowed with the 

powers of resolving disputes between two or more parties. The question that arises is who the parties 

to the dispute can be. The answer to this question was given by Justice Bhagwati in the case of State 

of Karnataka v. Union of India22. He said that “… The Article is a necessary concomitant of a federal 

or a quasi-federal form of Government and is attracted only when the parties to the dispute are the 

 
19 supra note 3. 
20 supra note 9. 
21 Pranitha Pai, Analysis of Article 131 of the Indian Constitution Along with the Legal Rights of the State and its 

Legislative History, Legal Service India, http://www.legalservicesindia.com/article/2438/Article-131-of-the-Indian-

Constitution.html. 
22 State of Karnataka Vs. Union of India, AIR 1978 SC 68. 

http://www.legalservicesindia.com/article/2438/Article-131-of-the-Indian-Constitution.html
http://www.legalservicesindia.com/article/2438/Article-131-of-the-Indian-Constitution.html


 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 240  

Government of India or one or more States arranged on either side.” Thus, the apex court cannot 

entertain a suit brought by private individuals under Article 131.23   

Scope of the Expression “State” 

Article 131 also talks about State disputes and thus, it is important to know the ambit of “State” under 

this section. Article 1224 of the Indian constitution deals with what all are included in a state and it 

states that a “State” includes the Government and Parliament of India and the Government and the 

Legislature of each of the States and all local or other authorities within the territory of India or under 

the control of the Government of India. The term “other authorities” was interpreted by the Supreme 

Court in Ajay Hasia v Khalid Mujib25. Some guidelines as given below were laid by the apex court to 

identify any entity to be considered as a state: - 

1. If the entire share capital of the body is held by the government, it goes a long way towards 

indicating that the body is an instrumentality of the government. 

2. Where the financial assistance given by the government is so large as to meet the almost entire 

expenditure of the body, it may indicate that the body is impregnated with governmental 

character. 

3. It is a relevant factor - if the body enjoys monopoly status which is conferred or protected by 

the state. 

4. The existence of deep and pervasive State control may afford an indication that the body is a 

state instrumentality. 

5. If the functions performed by the body are of public importance and closely related to 

governmental functions, it is a relevant factor to treat the body as an instrumentality of the 

government. 

The term “other authorities” used in Article 12 includes instrumentalities or agencies of the 

government, every type of public authority, a board, a university, the chief justice of the high court, a 

public corporation and a government undertaking.”26   

However, the word “State” used in Article 131 does not have the same meaning as that in Article 12 

of the Indian constitution. It was held in the case of State of Bihar vs. Union of India27 that the word 

“State” does not include private citizen, company or a government department even if it had filed a 

complaint along with any State Government.28   

Thus, the ambit of article 131 is not wide as the disputes that arise between the departments of the 

Union government and that of the State government, do not fall within the meaning of the word 

“State”.29  

Scope of the term “Legal Right” 

Article 131 of the Indian Constitution has been given a very wide scope as it deals with both, question 

of law and question of fact on which the existence of a legal right depends. It is important to understand 

what a legal right is. According to Salmond, “ a legal right is an interest recognised and protected by 

the rule of legal justice – an interest the violation of which would be a legal wrong done to him whose 

interest it is, and respect for which is a legal duty.30  

 
23 M.P. Jain, Indian Constitutional Law, (226), (Lexis Nexis Butterworths Wadhwa, Nagpur, 6 th edition, 2010). 
24 Article 12, The Constitution of India, 1950. 
25 Ajay Hasia v Khalid Mujib, 1981 AIR 487, 1981 SCR (2) 79. 
26 supra note 3. 
27 State of Bihar v Union of India AIR 1959 Pat 438. 
28  supra note 3. 
29 Dr. K.C. Joshi, The Constitutional Law of India, (463), (Central Law Publications, Allahabad, 2nd edition, 2013). 
30 supra note 3. 
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Thus, for any suit to be entertained by the Supreme Court under Article 131 of the Constitution, it is 

important to keep in mind that the controversy which is arising or the question which is asked is based 

on the legal rights of someone (Only State Government or Central Government) as the issues based on 

non-legal rights are not maintainable.31  

It was held in the case of State of Rajasthan v Union of India32 that the Supreme Court has got the 

power to give any kind of relief if it is necessary to enforce the legal right of any state on dispute, if 

such legal right has been established by the Government of the State. Again, in State of Karnataka v 

Union of India, Justice Bhagwati emphasised on the point that all the cases which are under this section 

should only talk about the legal rights of either of the parties and any kind of non-legal aspect will not 

be entertained. Thus, the Supreme Court acts as an interpreter and a platform to determine the rights 

of the Federation, units of the Federation and the disputes based on the legal rights of either of the 

parties.33  

Exclusion of one class of disputes from the original jurisdiction of the Supreme Court 

It can be observed that one class of disputes, although federal in nature, is excluded from the scope of 

the original jurisdiction of the Supreme Court, namely, a dispute arising out of any treaty, agreement, 

covenant, engagement; ‘sanad’ or other similar instrument which, having been entered into or executed 

before the commencement of this Constitution continues in operation after such commencement or 

which provides that the said jurisdiction shall not extend to such a dispute. But these disputes may be 

referred by the President to the Supreme Court for its advisory opinion. 

Exclusion of certain provisions mentioned in the Constitution from the original jurisdiction of 

the Supreme Court 

Certain provisions mentioned in the Constitution are excluded from the original jurisdiction of the 

Supreme Court.34 

a) Disputes specified in the Proviso to Articles 131 and 363(1). 

b) Complaints as to interference with inter-state water supplies, referred to the statutory tribunal 

mentioned in article 262, if Parliament so legislates. 

c) Matters referred to the Finance Commission (Article 280). 

d) Adjustment of certain expenses as between the Union and the States under Articles 257(4), 

258(3). 

e) Adjustment of certain expenses as between the Union and the States (Article 290). 

 

CASE PERTAINING TO ORIGINAL JURISDICTION OF THE SUPREME COURT 

Article 131 of the Indian Constitution has not been much tried and there are only a few reported 

decisions. It was in 1950-51 that the Supreme Court had an opportunity of entertaining a suit between 

erstwhile State of Seriakella and the Union of India but the Court dismissed the suit for want of 

jurisdiction as the erstwhile state had no locus standi after the Independence Act of 1947.35 The 

relevant cases regarding the Original Jurisdiction of Supreme Court under Article 131 of the 

Constitution are described below: 

 
31 supra note 21. 
32 State of Rajasthan v. Union of India AIR 1977 SC 1361. 
33 supra note 18. 
34 supra note 7. 
35 State of Seriakella v. Union of India, 1951 S.C.R 474. 
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State of West Bengal v Union of India36                                                                                       

This was the first suit which was brought before the Supreme Court of India. In 1961, State of West 

Bengal applied for a declaration that parliament was not competent to make laws pertaining to 

acquisition of land and rights in or over land which were vested in a state, and that the act related to 

coal bearing areas enacted by the parliament in 1957 was ultra-vires. The court decided on many 

questions of constitutional importance. CJ. Sinha said that our constitution does not recognize the 

sovereignty of states and the sovereignty rests with the Union of India. Thus, the states are not able to 

challenge the legislative competence of the Union of India.        

State of Rajasthan v Union of India37                                                                                    

In 1977 (after 19 months of the Emergency), a peculiar situation arose. In the country, one party was 

voted to power (through Parliamentary election) by an overwhelming majority. At the same time, in 

nine States, another party was already in power. The Central Government was of the view, that in these 

States, the Government should seek a fresh mandate from the electorate. A letter to that effect was 

addressed by the Home Minister to the Chief Ministers of the States. Apprehending that the letter 

would be followed by the issue of a Presidential Proclamation under article 356 of the Constitution, 

the States moved the Supreme Court, questioning the validity of such a Proclamation in the 

circumstances of the case. The question that arose was that whether “state” in Article 131(a) also 

includes within its purview “state government”. The Supreme Court held that it had jurisdiction to 

entertain the proceeding. In the end, however, the court decided that the apprehended Proclamation 

would be valid [Incidentally, the judgment also contains a detailed discussion of the scope of judicial 

review, regarding Presidential action under article 356]. 

State of Karnataka v Union of India38                                                                                 

In this case, the Central Government had issued a notification under section 3 of the Commissions of 

Inquiry Act, 1952, to inquire into the conduct of certain Ministers of the State Government of 

Karnataka (including the Chief Minister). The State Government challenged the legality of this 

notification, mainly raising a constitutional issue connected with federalism. The principal point raised 

was, that the scheme of the Constitution was that the State Cabinet was collectively responsible to the 

State Legislative Assembly as stated in article 16439. The Constitution did not contemplate a parallel 

overseeing of the State Cabinet (or its members) by the Centre. In the end, the contention of the State 

Government failed. But the jurisdiction of the Supreme Court (under article 131) to go into the above 

question was upheld. The point that is relevant for the present purpose, is the fact that by a majority 

judgment, the proceeding was held to be maintainable and it was specifically held, that in this context, 

the supposed distinction between the State (an abstract entity) and the State Government (its concrete 

representative), was immaterial.  

State of Bihar v. Union of India40 

The state of Bihar filed a suit in the Supreme Court under Article 131 against the union of India as the 

owner of railways and the Hindustan Steel ltd., a government company, claiming damages for a short 

supply of iron and steel ordered by the state in connection with the Project. It was held that suit did not 

lie under Article 131 because its phraseology excludes the idea of a private citizen, a firm or a 

corporation the court held that the dispute between the state of Bihar and the Hindustan Steel Ltd. A 

registered company under the companies act, 1956, did not fall within the original jurisdiction. Also 

 
36 West Bengal v. Union of India A.I.R. 1963 S.C. 1241. 
37 supra note 32. 
38 supra note 22. 
39 Article 164, The Constitution of India, 1950. 
40 supra notes 27. 
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held that judgement under article 131 is declaratory which means that the supreme court can declare 

the rights of the parties in dispute short of enforcement 41 

 

ORIGINAL JURISDICTION OF APEX COURT IN SOME MAJOR COUNTRIES AROUND 

THE GLOBE 

After getting a hint of what is the original jurisdiction of the apex court in India, it becomes inevitable 

to see what the legal provision is regarding the same in some of the major countries around the globe. 

United States 

A few but important categories of cases can be taken directly to the U.S. Supreme Court under its 

original jurisdiction. As originally defined in Article III, Section II of the Constitution establishes the 

jurisdiction (legal ability to hear a case) of the Supreme Court. The Supreme Court has original 

jurisdiction over four categories of cases, meaning parties involved in these types of cases can take 

them directly to the Supreme Court, thus bypassing the usually lengthy appeals court process. The 

categories of cases falling under the Supreme Court’s original jurisdiction are: 

• Controversies between two or more states. 

• All actions or proceedings to which ambassadors, other public ministers, consuls, or vice 

consuls of foreign states are parties. 

• All controversies between the United States and a state; and 

• All actions or proceedings by a state against the citizens of another state or against aliens. 

In the United States, courts having original jurisdiction are referred to as trial courts. In certain types 

of cases, the U.S. Supreme Court has original jurisdiction concurrently with lower courts. The original 

jurisdiction of the U.S. Supreme Court is governed by Article III, Section 2 of the United States 

Constitution and Title 28 of the United States Code, section 125142.[7] 

The United States Constitution defines Original Jurisdiction thus: 

In all cases affecting ambassadors, other public ministers and consuls, and those in which a state shall 

be party, the Supreme Court shall have original jurisdiction. In all the other cases before mentioned, 

the Supreme Court shall have appellate jurisdiction, both as to law and fact, with such exceptions, and 

under such regulations as the Congress shall make.  

France 

The lowest court of France has original jurisdiction over most civil matters except areas of specialist 

exclusive jurisdiction, those being mainly land estates, business and consumer matters, social security, 

and labour. All criminal matters may pass summarily through the lowest criminal court, the tribunal 

de police, but each court has both original and limited jurisdiction over a certain separate level of 

offense. The French Court of Audit has original jurisdiction to audit and adjudicate accounts made by 

public, management, and government accountants. The Court also has authority to audit persons acting 

but not certified as a public accountant. If an account is found to be correct, then the Court issues a 

quietus to discharge the accountant. If, however, the account is found to be in error, then a debt order 

 
41 supra note 23. 
42 Massachusetts v. Missouri, 308 U.S. 1 (1939). 

 

https://www.legalbites.in/ambit-of-article-131-original-jurisdiction-supreme-court-india/#_ftn7
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is issued against the defaulter. Either order is subject to appeal in the Court or final appeal at the French 

Supreme Court. 

Audits focus on: 

• Government accounting, budgets, and funds 

• Public corporations 

• National and public institutions, social security organizations, subsidiaries and sub-

subsidiaries of public corporations 

• Government-funded organizations 

• Publicly funded organizations 

Brazil                                                                                                                                     

Brazil is a civil law country and its legal system, which has its origin in Roman law, was implemented 

by the Portuguese during the colonization period. The Federal Supreme Court is the highest court in 

Brazil and is entrusted with the responsibility of safeguarding the Constitution, as well as functioning 

as a court of review. The Federal Supreme Court also has original jurisdiction to try and decide direct 

actions of unconstitutionality of a federal or state law or normative act, or declaratory actions of 

constitutionality of a federal law or normative act, which somewhat resemble the issuance of advisory 

opinions—a situation not allowed in the Supreme Court of the United States. Brazil does not follow 

the doctrine of stare decisis and, only after the amendment of the Brazilian Constitution in 2004, did 

the Supreme Court start issuing, in special situations, binding decisions. Brazil is a federative republic 

formed by the indissoluble union of the states, municipalities, and the Federal District. The legislative, 

executive, and judicial branches compose the Brazilian government. 

Mexico                                                                                                                             

Section 2 of Article III states that in cases in which a state is a party, the Supreme Court will have 

original jurisdiction, meaning that the trial will take place before the court. Original jurisdiction of the 

Supreme Court was to be used only in appropriate cases based upon the seriousness of the case and 

whether another forum was available with jurisdiction over the parties and where the issues could be 

litigated. By using its discretion and limiting the instances where original jurisdiction was granted, the 

Court could devote its time and resources to its appellate cases.43 

 

DECODING ARTICLE 32 OF THE INDIAN CONSTITUTION 

The fundamental rights had their roots deep in the struggle for independence and were included in the 

Constitution in the hope and expectation that one day the flower of true liberty would bloom in 

India.44Article 32 of the Indian Constitution which talks about the Right to Constitutional Remedies 

has been rightly stated as the ‘heart and soul of the Indian Constitution’. The right to approach the 

Apex Court, by appropriate proceedings for the purpose of enforcement of the rights, is guaranteed 

under this Article. To enforce these rights, the SC issues various writs – habeas corpus, prohibition, 

mandamus, certiorari and quo warranto.45 

In the case of Romesh Thappar v. State of Madras46, the Supreme Court ruled that such a petitioner 

can come straight to the Supreme Court without going to the High Court first thus indicating that the 

SC has original jurisdiction in this regard. The Court stated that unlike Art. 226, Art. 32 confers a 

 
43 Arizona v. New Mexico, 425 U.S. 794 (1976). 
44 supra note 9. 
45 supra note 8. 
46 1950 AIR 124, 1950 SCR 594. 
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Fundamental Right on the individual and imposes an obligation on the Supreme Court which it must 

discharge when a person complains of infringement of a Fundamental Right. In Swadeshi Suraksha 

Samiti v. Union of India47, the demand was raised by the complainant to issue a prohibition order, 

restraining respondents in proceeding with the project & quashing the impugned environmental 

clearance. It was stated that to invoke original writ jurisdiction of the SC, it is not necessary that the 

fundamental right must have been infringed instead a threat to the same would be enough. 

Article 32 of the Constitution gives an extensive original jurisdiction to the Supreme Court about 

enforcement of Fundamental Rights. However, the writ jurisdiction of the Supreme Court is not 

exclusive. The High Courts are also empowered to issue writs for the enforcement of the Fundamental 

Rights. Therefore, the original jurisdiction of SC regarding the federal disputes, is different from its 

original jurisdiction regarding the disputes related to the fundamental rights. 

 

CRITICAL ANALYSIS OF ORIGINAL JURISDICTION OF THE SUPREME COURT 

The Constitution of India contemplates a variety of  mechanisms for the settlement of inter-State 

disputes – taking the word “dispute” in a wide and comprehensive sense, so as to cover not only 

disputes that come up before the judiciary, but also disputes for whose resolution an extra-judicial 

machinery is contemplated by the Constitution.48  

Article 131 and Article 32 of the Constitution of India deals with the Original Jurisdiction of the 

Supreme Court. Article 131 deals with the federal disputes that may arise between Centre and one or 

more states or between two or more states. The Supreme Court not only has original jurisdiction but 

also exclusive jurisdiction over the federal disputes. Article 131 was inserted to protect the quasi 

federal nature of Indian Constitution which is the basic structure. The original jurisdiction of SC 

extends to only those matters of federal dispute where there is a question of law or question of fact 

involved. At the same time, it is important to note that the disputes having an exclusive political 

dimension are out of the scope of Article 131. It was also held in State of Bihar v. Union of India that 

pure political questions are out of the scope of this Article. Article 32 of the Constitution of India deals 

with disputes regarding infringement of Fundamental rights of the citizens of India. The Supreme 

Court has an original but non-exclusive jurisdiction under Article 32. The High Courts in India are 

also given the authority to deal with matters under this Article. 

Article 131 and Article 32 of the Indian Constitution are very important as it gives special power to 

SC. These constitute the backbone of the Indian federal system and safeguards the fundamental rights 

of the citizens. 

Article 131 which gives original and exclusive jurisdiction to the Supreme Court with matters 

pertaining to federal dispute is a very important provision and gives judiciary the power to ensure the 

proper functioning of the Executive and the Legislature. This article ensures the supremacy of 

constitution and existence of judiciary as an independent institution under the constitution. It also 

prevents the centre to dominate over the states’ functioning and vice-a-versa. It also discourages 

political disputes and allows the SC to entertain those cases only where there is a question of law or 

question of fact involved. No other court has been given the power to adjudicate upon matters related 

to federal disputes. The High Courts have not been given authority to exercise jurisdiction over federal 

disputes as these disputes should be resolved by the apex court of the country. Resolving of federal 

disputes is utmost important as they resist the smooth and proper administration of the country and 

 
47 1984 AIR 802, 1984 SCR (2) 67. 
48 P.M. Bakshi, Constitutional Mechanisms For Settlement of Inter- State Disputes, 833, 833-853 (2001). 
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hamper its growth. Thus, it is very important that the conflict is resolved properly and in a less time-

consuming manner. Hence, only the apex court has been given this power. 

Similarly, Article 32 is a significant provision of the Constitution of India and provides remedies 

against the infringement of fundamental rights of the people. It is an important provision which gives 

original but non-exclusive powers to SC to adjudicate upon matters pertaining to infringement of the 

fundamental rights. The jurisdiction of SC has been limited under this article only to fundamental 

rights as otherwise the no. of cases in SC will increase drastically. The High Courts have been given 

greater ambit of jurisdiction under Article 32. It is better to file a suit regarding infringement of 

fundamental rights in HC than SC as it enables the people to file an appeal in SC if they are not satisfied 

with the decision of HC. 

The provision of original jurisdiction to supreme court by the constitution needs to be applied very 

judiciously. It is incumbent on the apex court to examine the issues related to federal disputes in a very 

transparent, fair and unbiased manner, without any political influence. Any such dispute must be 

adjudicated in the larger interest of the country and Indian constitution. At the same time, it must be 

ensured by the judicial system as well as the legislative and executive that the apex court shouldn’t 

misuse the provisions of these articles and refrain from judicial activism.   

 

CONCLUSION 

Supreme Court of India has played and is still playing an important role in the evolution of the 

Constitution. Supreme Court has been given various types of jurisdictions like Original, Appellate, 

Exclusive jurisdiction etc. The Original Jurisdiction of the SC has been talked about in Article 32 and 

Article 131 of the Constitution of India. Under Article 131, The spirit of the Constitution demands the 

Supreme Court’s jurisdiction to be exclusive in matters of federal dispute. The ambit and scope under 

Article 131 and 32 of the Constitution of India is adequate and there is no need to tinker with it. If the 

original jurisdiction of the Supreme Court is enhanced, it will become difficult for it to deal with all 

the disputes and the people will also not be able to get justice.  The no. of cases pertaining to Article 

131 have been few. The recent usage of this Article was in a case filed by the Kerala Government 

against the Citizenship Amendment Act or the CAA.  

The members of the Constituent Assembly were conscious in enabling the Supreme Court to keep a 

check on the other two organs of the democracy i.e. Executive and Legislative and at the same time it 

made sure that the people of India are allowed to raise their voice and fight against any form of 

infringement of their Fundamental Rights. 
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RTI AMENDMENTS: POWER TO POWERLESS ACT? 

- Abhinesh Soni* 

 

ABSTRACT 

Right to information is one of most successful rights legislature has given to people in the last two 

decades empowering people and in further increasing transparency and accountability of 

government and to further involve people in the decision making process. The present paper 

analyses the importance of Right to information and has viewed its successful implementation and 

positive results in exposing countries biggest scams and corrupt practices. The paper specifically 

talks about the 2019 amendment and how these changes will impact the RTI Act and raises the 

important question whether these changes will make the Act less powerful or amendment has 

maintained the status quo. The paper also talks about the constitutionality of these changes and 

whether these changes will obstruct the independence of the initial Act. The paper has looked into 

important decision given by the apex court at various stages affirming the right to information as a 

constitutional right and thus in that view article addresses how far the present amendment justifies 

with those decisions. The article thus looks into both the views resulting from this amendment. 

 

RTI AMENDMENTS: POWER TO POWERLESS ACT 

“In our democracy, the Freedom of Information Act (FOIA), which encourages accountability through 

transparency, is the most prominent expression of a profound national commitment to ensuring an 

open government. At the heart of that commitment is the idea that accountability is in the interest of 

the government (emphasis mine)”  

-Barack Obama 

Introduction 

Right to information Act of 2005 (RTI Act) was one most successful instrument and law that 

empowered the ordinary citizens of our country and allowing more transparency and responsibility in 

the decision-making process. It empowered the people of our country to question the government 

authorities and its machinery. This act further aims to improve the accountability of the elected 

representative and other public servants also acts as a deterrent factor against public authorities and 

also further strengthen the doctrine of checks and balance. The reason for success of RTI is attributed 

to the independence that is accorded to the act and its functionaries. However, the government has 

made some crucial changes in the recent amendment act of 2019 and these changes mainly related 

with Information Commission both at Centre and State. 

Enforcement of the Act 

The Act follows 3 tier process for the disclosure of information assured under the Act. The public 

official entitles some of their officers as Public Information officers. For retrieving the information 

first request shall be with Central/State assistant public information officer and Central/State Public 

Information officer, assigned by the Public Authorities. The information to RTI applicant is supposed 

to be disclosed by these officers within thirty days since the request made. Subsequent appeals on the 

decision are made to an Appellate Authority and appeal against appellate authority lies with State 

Information Commission or Central Information Commission. These commission comprises of Chief 
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Information Commissioner and also has up to ten information commissioners.1(11 members) They are 

appointed by panel and as per original act are appointed for a term of 5 years and also the salary as per 

original act is equivalent to the  rank of chief election commissioner and election commissioners 

respectively.2 The recent amendment has significantly brought changes to tenure salary and provision 

for the appointed of information commissioners both at the Centre and State. Before understanding let 

us run through the success of RTI Act 2005. 

Success of RTI Act 

In the past few years since the RTI Act has come to inception and has contributed in uncovering some 

of the major scams in the country.  

The recent data shows that over 25000 cases are filed annually with the Commission annually which 

has risen from 15000 in last 5 years and with successful filing of online application, serving of notices 

and decision being delivered online the RTI application can asserted as on most successful acts of 

empowering the common citizen.3 Increasing application underline the fact that the act has received 

favourable response from the people. 

Successful application of RTI 

• Exposure of Adarsh Scam: In this scam what was supposed to 6 storey building for Kargil war 

veteran was turned into out to be 31 storey Adarsh Building and house was allocated to politicians, 

bureaucrats and relatives. The scam got wide media coverage after RTI application was filed by 

Santosh Daundkar and by Mr. Simpreet Singh who work for NAPM. On the basis of the NAPM's 

complaint, the Defence authorities initiated action and the Department of Environment issued a 

show cause notice to the Society. Mr Daundkar and Simpreet Singh released the letters addressed 

to Mr. Chavan to Journalist wherein it was alleged he had agreed to transfer 40 percent of flats to 

civilians.4 

• 2G Scam: In the 2G scam it was alleged that top minister colluded to underquote certain companies 

which resulted in huge loss for the government. The massive scam was brought into light by RTI 

filed by Subhash Chandra Agarwal. 

• Commonwealth Scam: RTI filed by non-profit organization revealed that Delhi government 

misappropriated fund kept for Dalit community to CWG games. The non-profit body – Housing 

and Land Rights Network – also established that most of the averted funds were spend on facilities 

that occurred only on paper, signifying further corruption and money laundering.5 

• Demonetisation without RBI approval: RTI filed by Venkatesh Nayak did reveal that RBI didn’t 

agreed with notion and justification of government declaring Demonetisation a move that would 

curb the circulation of black money.6 

 
1 Roshni Sinha,Explainer: The Right to Information (Amendment) Bill, 2019The PRS Blog (July 19 2019) available at 

https://www.prsindia.org/theprsblog/explainer-right-information-amendment-bill-2019.  
2  Prabhash K. Dutta, What makes RTI Amendment Bill so controversial? Indian Today (Jul 23 2019) available at 

https://www.indiatoday.in/news-analysis/story/what-makes-rti-amendment-bill-so-controversial-1572596-2019-07-23. 
3  Yashovardhan Azad and M Sridhar Acharyulu, RTI: A bill that may kill a right, Hindustan times (July 22. 2019) 

available at https://www.hindustantimes.com/analysis/rti-a-bill-that-may-kill-a-right/story-

EkYRO9yihrPgOoexQJaCGJ.html  
4 Deepalakshmi K., Adarsh scam: The story of a posh high-rise with not-so-posh occupants, The Hindu (Apr 25, 2016) 

available at : https://www.thehindu.com/news/national/adarsh-scam-backgrounder/article14264528.ece (Last accessed 

May 27, 2020). 
5  Planned Dispossession - Forced Evictions and the 2010 Commonwealth Games in New Delhi, (Feb 2011) 

http://www.hic-gs.org/document.php?pid=3829. 
6 Venkatesh Nayak, RBI COMPELLED TO DISCLOSE DEMONETISATION MEETING MINUTES AFTER CIC'S 

PENALTY SHOW CAUSE NOTICE UNDER RTI ACT, Commonwealth Human Right imitative, available at 

https://www.humanrightsinitiative.org/blog/rbi-compelled-to-disclose-demonetisation-meeting-minutes-after-cics-

penalty-show-cause-notice-under-rti-act  

https://www.prsindia.org/theprsblog/14809
https://www.prsindia.org/theprsblog
https://www.thehindu.com/news/national/adarsh-scam-backgrounder/article14264528.ece
https://www.humanrightsinitiative.org/blog/rbi-compelled-to-disclose-demonetisation-meeting-minutes-after-cics-penalty-show-cause-notice-under-rti-act
https://www.humanrightsinitiative.org/blog/rbi-compelled-to-disclose-demonetisation-meeting-minutes-after-cics-penalty-show-cause-notice-under-rti-act
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• 23,000 loan fraud cases in past 5 years: Responding to an RTI, the Reserve Bank of India (RBI) 

had informed that 23,000 cases of fraud have been reported by various banks in the past five years, 

which involved Rs 1 lakh crore.7 

In the recent development under this law Supreme court upholds 2010 Delhi High Court verdict, holds 

office of the Chief Justice of India is a public authority and falls within the ambit of RTI.8 

 

RTI (AMENDMENT) ACT 2019 

The amendment bill was passed in Lok Sabha (218 voting in favour and 79 opposing it) and Rajya 

Sabha on 22nd July and 24th July respectively. The amendment act seeks to change Section 13,16 and 

27 of the original Act. 

Section 13 relates Chief Information commissioner and Section 16 deals with State Information 

Commissioner. The term of Chief Information Commissioner, State-level Chief Information and 

Information Commissioner at five years (or until the age of 65 years whichever is earlier). It clarifies 

that salaries allowance and other perks of Chief Information officer would be equivalent to that of 

Chief Election Commissioner and salary of the State Chief Information Commissioner (SCIC) and the 

Information Commissioners (ICs) was equivalent to the salary of the Election Commissioners and at 

the state level  State Information Commissioner (SIC) the salary was equivalent Chief Secretary to 

the state.9 

The Amendment Act says that appointment for such term, the salary, allowance and other terms in the 

service shall be such as that would be prescribed by the Central Government.10Also in changes done 

it allow the central government to regulate through rules, the terms and conditions of the appointments 

of Commissioner in the state which in the original act as per Section 27 was in the hands of the State.11 

 

The Right to Information Rules 201912 

Rules 3 and 12 reduces the tenure of Centre and State Commissioner to 3years from 5 years. 

Rule 5 and 14 of rules prescribe salaries of Central and State Information commissioner. 

Rule 21 of the RTI Rules, 2019 confers the Central Government with absolute power to make binding 

decisions on the “conditions of service” of Information Commissioners of the CIC and SIC not 

expressly covered under the rules. 

Rule 23 The final interpreter of all the rules grants to it excessive power over governing the salaries, 

allowances and service conditions of Information Commissioners would be central government. 

 

 
7 RTI success stories: 7 times the Act helped uncover scams, anomalies, Money Control (Jul 30, 2019 09:30 PM) available 

at https://www.moneycontrol.com/news/trends/rti-success-stories-7-times-the-act-helped-uncover-scams-anomalies-

4266141.html. 
8 2019 SCC OnLine SC 1459. 
9 Simran Tandon and Anshu Singh King, Stubb & Kasiva, The Toothless Monster, RTI Amendment Bill, 2019, Mondaq, 

(Aug 15 2019) https://www.mondaq.com/india/white-collar-crime-anti-corruption-fraud/836770/the-toothless-monster-

rti-amendment-bill-2019#_ftn1. 
10 The Right to Information (Amendment) Bill, 2019 introduced in Lok Sabha, Government of India 

Ministry of Personnel, Public Grievances & Pensions (Jul 19 2019). 

https://pib.gov.in/Pressreleaseshare.aspx?PRID=1579510 
11  TIMESOFINDIA.COM, RTI Amendment Bill: Explained, (July 23 2019) available at 

http://timesofindia.indiatimes.com/articleshow/70341996.cms?utm_source=contentofinterest&utm_medium=text&utm_c

ampaign=cppst 
12 The Right to Information (Term of Office, Salaries, Allowances and Other Terms and Conditions of Service of Chief 

Information Commissioner, Information Commissioners in the Central Information Commission, State Chief Information 

Commissioner and State Information Commissioners in the State Information Commission) Rules, 2019, 

http://egazette.nic.in/WriteReadData/2019/213438.pdf. 
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Sources: Right to Information Act, 2005; Right to Information (Amendment) Bill, 2019; PRS. 

 

ANALYSIS OF THESE CHANGES 

Constitutionality of Right to information 

The root of the 2019 amendment Act lies with the interpretation of right to information act. The right 

to information is a statutory right given with enacted of Right to Information Act 2005. However, 

before the enacted of the Act the apex court has through a series of judgment have tried to expand the 

scope freedom of speech and expression and include in its ambit right to information and thus making 

it a constitutional right. Supreme court in case of Bennett Coleman and Co. v. UOI13 held that the 

freedom of speech in its ambit include  right to read and get informed. Following this also it is 

 
13 AIR 1973 SC 106. 

Provision RTI Act, 2005 RTI (Amendment) Bill, 2019 

Term 

The Chief Information Commissioner (CIC) and 

Information Commissioners (ICs) (at the central 

and state level) will hold office for a term of five 

years. 

The Bill removes this provision and 

states that the central government 

will notify the term of office for the 

CIC and the ICs. 

Quantum 

of Salary 

The salary of the CIC and ICs (at the central 

level) will be equivalent to the salary paid to the 

Chief Election Commissioner and Election 

Commissioners, respectively. 

Similarly, the salary of the CIC and ICs (at the 

state level) will be equivalent to the salary paid 

to the Election Commissioners and the Chief 

Secretary to the state government, respectively. 

The Bill removes these provisions 

and states that the salaries, 

allowances, and other terms and 

conditions of service of the central 

and state CIC and ICs will be 

determined by the central 

government. 

 

Deductions 

in Salary 

The Act states that at the time of the appointment 

of the CIC and ICs (at the central and state level), 

if they are receiving pension or any other 

retirement benefits for previous government 

service, their salaries will be reduced by an 

amount equal to the pension. 

Previous government service includes service 

under: (i) the central government, (ii) state 

government, (iii) corporation established under a 

central or state law, and (iv) company owned or 

controlled by the central or state government. 

The Bill removes these provisions. 
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responsibility of public authorities that they disclose about public acts and everything that is done in a 

public way however the court allowed some information to be excluded as and when secrecy is to be 

claimed.14 It  was only in case of S.P Gupta v. Union India15 wherein right to know matured and 

court held that “disclosure of information with regard to functioning of government must be a rule and 

secrecy shall be an exception to it”. The court furthered interpreted the concept of right to know and 

gave it wider interpretation in case of Essar Oil Pvt. Ltd v. Halar Utkarsha Samiti16 and held that there 

is strong link between Article 21 and right to know specially when secret government decision can 

affect the life and livelihood. The government realizing the importance of right to information law 

finally introduced and enacted Right to Information Act (RTI) 2005 and thus empowering people. 

However even though it being a statutory right, Supreme Court in numerous judgment has still held it 

as part of constitutional right. 

In the case of Chief Commissioner v. State of Manipur17 the apex court held that right to information 

is an intrinsic part of free speech and expression. Again, in most recent case, Anjali Bhadrwaj & Ors 

v. UOI18 court further held that right to information is a right that flows from fundamental right to free 

speech and expression under Article 19(1)(a) and also right to life under article 21 of the constitution. 

Understanding the supreme court interpretation legislature intended to protect this right by providing 

autonomy to information commission and equating its status to the constitutional machinery. In light 

of these changes amendment needs to understood from a constitutional perspective. 

Constitutionality of the Amendment 2019 

 The said act can be termed as unconstitutional on the following grounds: - 

• Manifest Arbitrary Power 

The amending act would be violating article 14 if centre government is allowed to control the terms 

and tenure and salary of central information commission and likewise in the state as in the case of S.G 

Jaisinghani v UOI19 the court elucidated that if the executive are bestowed with arbitrary power  that 

will be against rule of law. “The rule of law from this point of view means that decisions should be 

made by the application of known principles and rules and, in general, such decisions should be 

predictable and the citizen should know where he is. If a decision is taken without any principle or 

without any rule it is unpredictable and such a decision is the antithesis of a decision taken in 

accordance with the rule of law.” The government justified the Act and asserted that act does not give 

arbitrary powers to Centre and it is only amending section 13 and Section 16 and i.e. it is only changing 

tenure and salary. The government is also laid down new rules after the amendment act specifying the 

salary and terms. 20  Also the Act has not amended the procedure for appointment of Central 

Information Commission as per section 1221 whereby chief commissioner is appointed by President 

on consultation by the Prime minister, leader of opposition and a cabinet minister likewise also 

government has not amended section 1522  state information commission where commissioner is 

appointed by Governor on the recommendation of State Chief Minister leader of opposition in 

 
14 State of Up v Raj Narain (1975) 4 SCC 428 
15 (1981) Supp SCC 87. 
16 SLP (C) NO.1008. 
17 (2011) 15 SCC 1. 
18 2019 SCC Online SC 205 
19 (1967) 2 SCR 703. 
20 The Right to Information (Term of Office, Salaries, Allowances and Other Terms and Conditions of Service of Chief 

Information Commissioner, Information Commissioners in the Central Information Commission, State Chief Information 

Commissioner and State Information Commissioners in the State Information Commission) Rules, 2019, 

http://egazette.nic.in/WriteReadData/2019/213438.pdf. 
21 Section 12 of Right to Information Act 2005. 
22 Section 15 of Right to Information Act 2005. 
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Legislative assembly and cabinet minister nominated by CM. Also removal of such officer is under 

the President and has not been amended.  

• Amendment obstructs or frustrates the object.? (Autonomy of the Act) 

Amendment tends moderate changes in the terms and salary and thus whether these changes frustrate 

the autonomy of the commissioner initially intended to achieve under the Act. As in case of K.B Nagur 

M.D. vs. UOI23 held that statutory and constitutional independence is imperative to the functioning of 

statutory bodies. Also when salaries, allowances and service are controlled by the executive it strikes 

the independence of adjudicatory bodies24 Also the court in Anjali Bhardwaj v. UOI  has stated role 

of information commissioners  and independence of such commissioners lies at the core of RTI Act.25 

But again whether the autonomy of the Act is constrained to Information commissioner as in reply to 

both house the Hon’ble Minister Jitendra Singh (Minister of State, Prime Minister`s Office) held 

autonomy of the act is not violated or disturbed as the main crux of the act and other section have not  

being amended he referred to Section 426 of RTI Act which says it shall be constant endeavour of 

Public Authorities to  provide information on suo moto. Verdict passed by commissioner is open to 

be challenged in High court. Also other provision of the Act specially relating power function of 

Commission and Appeal under chapter V of the act are not altered thus autonomy of the act is still 

intact while reading the other provision as whole and not isolating to concerned sections.   

Important points in the Amendment 

Salary 

Regarding salary of these officer’s government through its Amendment Act tried to clarify that 

equating salary of Central and State Information commission with that of Election Commission is 

completely different. It furthered by adding that Election Commission of India is a constitutional body 

established by clause (1) of article 324 and is responsible for conduct and all election to Parliament 

and to Legislative Body of different states whereas, the Central Information Commission and State 

Information Commission are statutory bodies incorporated with Right To Information Act 2005, and 

thus mandate of the two acts is different and hence their status and service conditions need to 

rationalised accordingly.27Justification provided by the government largely contradicts with other 

statutory acts such Central Vigilance Commission Act 2003 in which Section 5(7) of the Act28 

“equates the salary and allowances of the Central Vigilance Commissioner with that drawn by the 

Chairperson of the Union Public Service Commission established under Article 315 of the 

Constitution.” Likewise, National Human Right Commissioner under the Act of The Protection of 

Human Rights Act, 199329 is entitled to draw salary equivalent to CJI of India and its members are 

entitled to receive allowance in manner of Judges of Supreme Court. 30These are also statutory acts 

and its chairperson and members draws their salary equivalent to constitutional bodies. 

Federal Structure in jeopardy 

 
23 (2012) 4 SCC 483. 
24 (1997) 3 SCC 261 
25 (2019) SCC Online SC 205 
26 Section 4 of Right to Information Act 2005. 
27 The Right to Information (Amendment) Bill, 2019 introduced in Lok Sabha, Ministry of Personnel, Public Grievances 

& Pensions, GOI, PIB (Jul 19 2019). 
28 THE Central Vigilance Commission Act 2003, No. 45 Acts of Parliament (2003).  
29 The Protection of Human Rights Act, 1993, No.10 Acts of Parliament (1994). 
30 Venkatesh Nayak, RTI AMENDMENT BILL 2019: GOVERNMENT IS TRYING TO FIX SOMETHING THAT 

AIN'T BROKE? CHRI, (Jul 22 2019) available at https://www.humanrightsinitiative.org/blog/rti-amendment-bill-

government-is-trying-to-fix-something-that-aint-broke. 
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Amending section 16 further weakens the federal structure as decision pertaining to appointment of 

Commissioners of State are under Central now.31 Government responded That Union list contained 

97 subjects on which Parliament has the exclusive right of making law and also on matter no listed in 

list II or List III and as RTI is not listed in both of two the Central government can make right for state. 

 

CONCLUSION 

Information to the citizen by representative is an inalienable right in a democratic country. People are 

main part in a democratic form of government and thus it is mandatory for them to know the decision-

making process and other important functions undertaken by the government.  RTI further engrained 

the transparency and accountability in the decision-making process of our country. With government 

ensuring that the amendment will not impact the autonomy of the act as it has not interfered with 

functioning of authorities but have only amended the terms and salary while the essence of act still 

remain as powerful as it was but the judicial precedent has time and time again urged the importance 

of independence of executory freedom as sine quo non for achieving the desired object of the act thus 

it becomes essential to see how this changed version of the act function particularly scrutinising the 

functioning of commission officers.  

The act has had a crusading impact in uncovering some of the biggest scam this country has seen, the 

act has brought a sea change in transparency and accountability and this act was most powerful tool 

given to people in last 2 decades it is to be observed whether altering the said section would really 

affect the soul of the act.   

 
31 Nikil Dey & Aruna Roy, The tremor of unwelcome amendments to the RTI Act, The Hindu (July 22,2019) available at 

(https://www.thehindu.com/opinion/lead/the-tremor-of-unwelcome-amendments/article28628537.ece.) 
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SPOUSAL RAPE - AN UNTOLD EVIL 

- Deva Dharshani. S* & Aparajitha. S+ 

 

ABSTRACT 

The forcible groping of a married woman is possible even in this 21st century. Sexual violence is a 

stark of appalling sexual behavior, which includes a class of unwanted behaviors from touching to 

rape. Rape per se is a crime against women. It is a form of cogent sexual intercourse without his/her 

consent. Marital Rape is a kind of one such atrocious act. The concept of marital rape has been 

overlooked for years because men have the thought that they can handle their wives as they wish and 

women should confer the husband’s sexual demand without any restraint. Marital rape is the 

repugnant form of male chauvinism in the Indian society, it is entombed behind the blanket of 

marriage.  In light of this, the idea that a wife has to have sexual intercourse with her husband 

irrespective of consent is unacceptable in a civilized society. In this patriarchal society, it is 

considered by many that consent to marriage also includes consent to sex whenever wanted. Though 

mere criminalization of marital rape is not enough for eradicating women’s experience of sexual 

violence in a marriage, it is surely a step towards achieving it. The concept of “rape is rape 

irrespective of the relationship between the victim and the perpetrator” should be recognized. Many 

women continue to experience untold discrimination within their safest four-wall boundary. Hence 

only progressive legislative measures can change this masculine force of the sexual act, protecting 

the bodily self- determination. 

 

INTRODUCTION 

Rape is a word for outrageous violation. It may be initiated by one or more persons against another 

person without consent. Rape is considered a criminal offense in India, and made punishable under the 

sections of the Indian Penal Code. Like every other statute, IPC also has its limitations. Likewise, 

section 375 has a drawback. This section explicitly allows a man to rape his adult wife (above 15 years 

of age). Such kind of rape is termed as Marital Rape. Here the consent and will of the spouse become 

immaterial. The IPC does not penalize marital rape (i.e.,) no provision considers marital rape as an 

offense. A man when accused of marital rape claims his conjugal rights. Marital rape is so complicated 

because of its nature of marital relationship where half of the women don’t even know that they are 

victims of such a thing. This is the reason why marital rape is one of the most under-reported violent 

crimes. Even women who are victims do not come out and approach authorities because of their 

financial dependence on their husbands. According to The National Family Health Survey 4, among 

married women who were victims of sexual violence, over 83% reported their current husbands as the 

perpetrators. India is one of the 36 countries where marital rape is still not considered an offense. The 

victims of marital rape have to take recourse to the Protection of Women from Domestic Violence Act 

(PWDVA), 2005. Marital rape is a serious problem that millions of women suffer on a day to day 

basis. Marital rape should be the worst as the perpetrator is someone the woman trusts to be safe with. 

This article pours the information regarding Marital Rape. 

 

RAPE AND MARITAL RAPE 
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 Rape is the 4th most prevalent crime against women in India. Rape means forcing a person by another 

to have sexual intercourse with them. It is contemplated as a violent crime and is made punishable 

under the Indian Penal Code. The word “rape” is derived from the term rapio which means “to seize”. 

Thus, Rape is forcible seizure or ravishment of a woman without her consent. It is the non-consensual 

sexual intercourse that involves coercion. The Supreme Court depicts rape as “deathless shame, and 

the gravest crime against human dignity”.1 Rape is expounded as an offense under section 375 of the 

Indian Penal Code, 1860, and it is made punishable under section 376 of the Indian Penal Code, 1860. 

A man is said to commit rape when he has sexual intercourse with a woman: 

1. Against her will 

2. Without her consent 

3. With her consent, when consent is obtained by putting her or another person in whom she is 

interested in fear of death or hurt. 

4. With her consent, when the man knows he is not the husband and her consent is given because 

she believes that she is lawfully wedded to that man. 

5. With her consent, when such consent was given because of unsoundness of mind or 

intoxication  

6. With or without consent when she is under 16 years of age.2 

The Punishment for rape as defined in section 376 of IPC is imprisonment which shall not be less than 

7 years but may extend up to 10 years. The law also caters to capital punishment in grave cases. Section 

375 is implemented with an exception, which says that sexual intercourse by a man with his wife is 

not an offense provided that the wife is not under the age of 15.  

Marital rape is one kind of rape that is predominant in India. When the word Rape is mentioned, it is 

the normal tendency of anyone to think of a person who is a stranger or a malicious person and does 

not think about rape in the context of marriage. Marital Rape can be categorized as undesired sexual 

intercourse by the use of force when the wife doesn't give her consent. It is an alleged form of domestic 

violence and a licensed sexual abuse. 

Not only sexual abuse, but women also face a affluence of other kinds of abuses from their husbands 

like physical abuse where the perpetrator often use physical force to injure women; emotional abuse 

which includes harassments, treats, verbal abuses like name-calling, degradation and blaming, stalking 

and isolation; financial abuse which is one of the powerful tools to the husband which includes things 

like threatening not to provide support financially, restricting women from going to work, etc. 

There have been plenty of enactments passed in India concerning domestic violence and abuses. 

Myriad laws were enacted against dowry, cruelty, female infanticide, etc..,. But the biggest crime 

where a husband forces his wife to enter into a sexual relationship, it is not considered a crime yet. In 

2005, the Protection of Women from Domestic Violence Act was passed. This act too did not consider 

marital rape a crime, though it considered it as a form of domestic violence3.  

The difference between rape and marital rape can be seen easily. Marital rape is one form of the crime 

rape. In marital rape, instead of living with the frightening memory of having been raped, the victim 

lives with the rapist which is far worst. The perpetrator in rape is someone who is a stranger or a 

malicious person but the perpetrator in marital rape is the husband himself. In Marital rape, many don’t 

 
1  Bodhisattva Gautama v. Shubhra Chakraborty   AIR 1996 SC 922. 
2 Indian Penal Code 1860, s 375  
3 The Protection of Women from Domestic Violence Act 2005, ss 3(1) (ii). 
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even know that they are victims of such kind of rape. But there is one binding similarity for both rape 

and marital rape, which involves forcing oneself against a woman and outraging her modes 

 

DOMESTIC VIOLENCE AND MARITAL RAPE 

Protection of Women from Domestic Violence Act 2005 (PWDVA), the origin of this act lies under 

Article 15(2) of the Constitution of India, which empowers the right to equality of women. This act 

clearly states that “States can make special provisions for women and children” throughout their life 

including before pre-birth to old age (i.e.) from battering during pregnancy till forced homelessness 

women face untold violence. 

According to Section 3 of the Domestic violence act of 2005, “any act, omission, or commission or 

conduct of the respondent shall constitute domestic violence in case it: 

1. Harms, injures or endangers the health, safety, life, limb or well-being, whether mental or 

physical, of the aggrieved persons to tends to do so and include causing physical abuse, sexual 

abuse, verbal and emotional, economical abuse, 

2. Harasses, harms, injures or endangers the aggrieved persons to coerce her or any other person 

related to her to meet any unlawful demand for any dowry or other property or valuable security, 

3. Affects threatening the aggrieved person or any person related to her by any conduct mentioned 

in clause (1) or (2) 

4. Otherwise injury or causes harm, whether physical or mental, to the aggrieved person.4  

Violence that is committed to the woman by her married partner or his relatives is the major cause of 

Domestic violence. Domestic violence in Indian law captures a woman's experience of abuse not only 

physically but also in many other forms. This act states Domestic violence as a Human Rights 

Violation, it recognizes the right to residence of women, a violence-free home to live.  

According to a National Family and Health Survey in 2005, the total lifetime prevalence of Domestic 

Violence was 33.5% to 8.5% for sexual violence among women aged 18 - 49. Women, going through 

domestic violence have reported sleeping problems, depression, anxiety attacks, low self-esteem, lack 

of trust in others, anger, sensitivity to rejection, diminished physical and mental health, inability to 

work, etc. 

Domestic violence often happens in India as a result of Dowry demand. Dowry payments are another 

manifestation of the patriarchal structure in India, it is a cultural practice where the women/women’s 

family provides money, goods, or property to the bridegroom family on their demand during the 

marriage. Dowry death in India is not limited to any specific religion; it’s found among Hindu, Sikhs, 

and others.     

Domestic Violence was often not handled as a legitimate crime or complaint, but more of a private or 

family matter but now, this trend has changed. 

● Section 498A and 304B were added to the IPC, creating separate offenses in respect of acts of 

Cruelty to a woman by a husband and his relatives and dowry death respectively. 

● Similarly, Section 174 CrPC, was amended making inquiries by executive magistrate 

mandatory in cases of suicide or suspicious deaths of a woman within seven years of marriage. 

 
4 The Protection of Women from Domestic Violence Act 2005, s 3. 
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● Section 113B was added to the Indian Evidence Act, 1872 wherein it was provided that if it was 

shown that soon before the death of the women she was subjected to cruelty or harassment by 

a person in connection with the demand of dowry, then it shall be presumed that such person 

who harassed the women had caused the death of the women. 

“Women are the only exploited group in history to have been idealized [sic] as powerless” 

          -Karl Marx 

Nearly 40% of married women have experienced physical, sexual, or emotional violence by their 

spouses. The sexual violence which happens within the four walls of a matrimonial home is considered 

to be a private family matter and it’s excluded from scrutiny by public institutions like a court. In 2011, 

a survey in India revealed that one in five men have forced their wives to have sex.5 Women are unable 

to report these rapes because the law does not acknowledge it as a crime. A study found that there is a 

direct link between Alcoholism and Sexual abuse, one- fifth of the women surveyed said their husbands 

were often drunk while forcing sex.6 Arguably marital rape is no less an offense than Murder, Culpable 

Homicide or rape per se, it degrades the dignity of women and reduces her to a chattel to be used for 

man’s pleasure and comfort. It reduces a human being to a corpse, living under the constant fear of 

hurt and injury. The law which is considered as the savior of the victimized and vulnerable is 

inadequate to protect married women who suffer the consequences of marital rape. Under IPC section- 

375 a provision for rape states that - “sexual intercourse or sexual acts by a man with his wife, the wife 

not being under 15 years of age is not a rape”. Once the age crosses 15 there is no Criminal Law 

protection given to the wife, in direct contravention of human rights law. How the consent to marry in 

itself encompasses consent to engage in sexual activities? Why not every ‘non-consensual’ sexual act 

is considered as Rape? These are the questions that are yet to be answered by the government.  

Marital Rape- A Silent Violence 

Under Indian law Marital Rape is not a crime, except during the period of marital separation of the 

partners. Section 375 of The Indian Penal Code considers the forced sex in marriages as a crime only 

when the wife is below 15 years of age. The victims of Marital Rape have to take recourse to the 

“Protection of women from Domestic Violence Act 2005”. The PWDVA, outlaws Marital Rape.  

● While the objective of criminal law is to punish the offenders, a civil law is directed towards 

providing relief to the victims, in this case, the women who face violence at home - PWDVA is 

a Civil Law. 

● Since PWDVA is a civil law it's meant for protection orders not meant to penalize or punish. 

It's a law in response to the needs of women.  

● It mainly recognizes the right to residence of the women, recognizes the right of the women to 

live in a violence-free home, and that she should not be facing violence. 

Domestic violence is perpetrated by both men and women. However, most commonly, the victims are 

women in our nation. Even in the US it has been reported that 85% of all violent crimes are experienced 

by women, compared to 3% crime experienced by men. Thus, domestic violence in the Indian context 

mainly refers to domestic violence against WOMEN. Sexual Assault is the main form of Domestic 

violence that every woman faces nowadays; it mainly includes Reproductive Coercion, Marital Rape, 

etc..,. 

In our society, many women are violently treated by their intimate partner while they suffer in silence. 

Their private sphere cases are the main reason for which there is a need for law. Husband and wife 

 
5 The International Men and Gender Equality Survey, 2011.  
6 Mihika Basu, ’Marital Rape is an ugly reality’  (Mumbai 30 April 2013) 
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relation come under this private sphere, the cases happening under this sphere are unaccounted. 

According to the United Nations Population Fund Report, around two-third of married women are 

victims of domestic violence. The first and foremost reason is the lack of comprehensive and thorough 

premarital counseling intending couples to manage their marital relationship. 

The “DOCTRINE OF COVERTURE” renders the irrelevant consent of a husband over his wife. The 

US was the first to use the concept of marital ‘contract’ as a defense for Marital Rape. There is ‘right’ 

of a husband to have sex and if his wife refuses, it acts as grounds for divorce. The main problem lies 

in the failure to recognize that non-consensual sex perpetrated by a husband is also a rape and women 

have absolute autonomy over her body and her life, this is why still rape within marriage is not a 

legalized crime in India. The term rape is rape and consent mean consent. Then why there is 

discrimination against married and unmarried women? 

 

MARITAL RELATION- A CRADLE OF VIOLENCE 

The peculiarity of Indian law is the adoption of the principle of primacy and supremacy of the 

husband’s right over that of the wife, even when she is well below the legal age of marriage.7 The 

legal corollary of not treating forcible intercourse with a minor wife (age 15 - 18 years) as rape would 

surely not consider such intercourse with an adult wife as marital rape at all.  

 In recent years Marital Rape has become a subject of fierce debate within India with the new 

legislation put in place in 2013, where the government failed to address several specific issues in Indian 

society related to sexual violence. This is how Marital Rape was first addressed in India. India’s 

Criminal Law (Amendment) Act from 2013, especially excluded this form of abuse, stating: ’Sexual 

intercourse or sexual acts by a man with his wife not being under fifteen years of age is not a rape’, 

instead under Protection of Women from Domestic Violence Act passed in 2005, Marital rape victims 

are offered only civil remedies of their cases. 

“It is considered that the concept of marital rape, as understood intentionally, can’t be suitably applied 

in the Indian context due to various factor like the educational level/  literacy, poverty,  social customs 

and values, religious beliefs, mindset of the society to treat the marriage as sacramental”- Haribhai 

Parathibhai Chaudhary, Ministry of Home Affairs, said in a written statement. 

In this modern India, people are punished for crimes committed in the streets but the women are not 

safe from crime inside their own house which gets unnoticed by anyone. The exception of the Indian 

Penal Code itself allows a husband to act with impunity, his marital rights of non-consensual or 

undesired intercourse with his wife.8 This interrogates that a broader debate of Sex and Sexuality has 

its root in culturally and socially determined gender roles. There is a fear of retaliation and humiliation, 

and family honor and reputation are often prioritized over justice. As a result, cases go unreported, and 

long court processes are avoided. Diana Russell found that one in every seven married women reported 

being raped by the husbands.9 Thus, Diana Finkkelhor, and KrestiYllo have commented that “The 

Marriage license is a raping license”.10 

 
7  The Hindu Marriage Act,1955,  S  5(iii) [ prescribes 18 years 21 years as the legal age for females and males 

respectively] 
8 KI Vibhute, ‘rape within marriage in India: Revised’ (Indian Bar Review,2000)  Vol 27, P.167 
9 Diana E. H. Russell, ‘Rape in Marriage’ (1990). She interviewed 900 randomly selected women, out of which 600 were 

married, where 14% of married women experienced rape by their husband. 
10 Ibid  [See also, Mother of a Convicted wife rapist commented-“ I don't think this should be a crime, because after all, 

this is what men get married for”] 
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Wife Rape is the consequence of two primary problems created by males- Violence and Predatory 

sexuality. 11  Wife rape is a manifestation of male sexuality, which is oriented to conquest and 

domination, to proving masculinity defined in terms of power superiority, competitiveness, control, 

and aggression. The acceptance of any spousal exemption from rape indicates an acceptance of archaic 

understanding that wives are the ‘sexual property’ of their husband and marriage contract is an 

entitlement to coerced sex. A real man is supposed to get what he wants, particularly with his wife and 

even more particularly, in his sexual relationship with her.12 

Many countries around the world criminalized marital rape in 20th century, with all 50 states in the US 

considers the rape of spouse as a crime by 1990s, but still through the viewpoint of  ‘reinforcing 

inequalities of perceived cultural belief’ India lag behind its constitutional responsibility of  

“renouncing practices derogatory to the dignity of women”.  

 

LEGAL PROVISIONS AND ITS EFFECTIVENESS 

Explicit provision for marital rape in India is still a dream. A heinous crime as marital rape did not get 

recognized as an offense yet. The IPC does not have sufficient provisions, instead it indirectly approves 

it. The section for rape has an exception which says that sexual intercourse by a man with his wife is 

no offense unless the wife is under the age of 15. A contradiction here is that the same law provides a 

legal age of consent for marriage as 18 while protecting from sexual abuse to only those up to the age 

of 15. In India, Marital rape exists de facto but not de jure. Only 2 groups of women are secured under 

the rape legislation i.e., those under 15 years of age and those who are separated from their husbands. 

Once the age crosses 15, there is no legal protection provided to the wife. 

According to the IPC, the husband can be criminally prosecuted for the offense of marital rape in the 

following instances: 

● When the wife is between 12 to 15 years of age- punishable with imprisonment up to 2 years 

or fine or both13 

● When the wife is below 12 years of age- punishable with imprisonment for not less than 7 

years but may extend up to 10 years and shall also be liable to fine.14 

● Rape of a judicially separated wife- punishable with imprisonment up to 2 years and fine.15 

Under the Protection of Women from Domestic Violence Act, a woman who has undergone marital 

rape can go to court and obtain judicial separation from the husband. This is just a partial measure and 

a lot is needed to be done by the government for punishing marital rape. So far, women had to take 

recourse only to section 498-A of IPC, which deals with cruelty, to protect themselves against perverse 

sexual conduct by the husband. But, Marital Rape as a kind of rape and punishment for the same is yet 

to be made in India.  

42nd Law Commission Report- 1971 

The Law Commission of India in its 42nd report told that marital rape must be excluded from the ambit 

of Section 375. They stated that the prosecutions for this offense are very rare and also that it would 

 
11 Radhika Coomaraswamy, (1994). Preliminary Report Submitted by UN Special Rapporteur on violence against women, 

it causes and consequences. 
12 Ann Wolbert Burgess and Lynda Lytle Holmstrom, ‘Rape: Victims of crisis’, 197[1974] quoted in Dianne Herman,” 

The Rape Culture” in Women-A Feminist Perspective, (ed.by JoFreeman, 3rd edn., 20(1982) at 20.) 
13 Indian Penal Code 1860, s 376(i) 
14 Indian Penal Code 1860, s 376(i) 
15 Indian Penal Code 1860, s 376 A. 
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be desirable to take this offense altogether out of the ambit of section 375. The National Commission 

for Women and many other women’s organizations have been demanding to delete the exception 

clause in section 375 of IPC. The task force set up by the Women and Child Department of the 

Government of India took a wider debate on this issue. The main mandate of the force was to review 

all existing legislation and schemes about women. The task force gave 4 recommendations on the rape 

law under the IPC.  One of the significant recommendations was about the definition of rape. It 

recommended that the proposed definition of “sexual assault” as given by the law commission could 

be adopted in place of the definition of rape under Sec 375 of IPC. However, like the law commission, 

the task force also did not include marital rape in the new definition. 

172nd Law Commission Report-2000 

The 172nd Law Commission report was passed in March 2000 and it made certain recommendations 

for the substantial change in the rape law. Some of it is as follows: 

⮚ The replacement of the word Rape with the term “Sexual Assault”. 

⮚ Sexual assault on any part of the body must be construed as rape.16  

⮚ Rape laws should be made gender- neutral. 

⮚ A new offence should be created as Sec 376E with the title “unlawful sexual conduct”. 

⮚ Section 509 of IPC was also recommended to be amended, providing higher punishment when 

the offense in the said section is committed with sexual intent. 

⮚ The explanation (2) of sec 375 should be deleted. Forced sexual intercourse by the husband must 

be treated as equally as an offense just as any physical violence of a husband over their wife is 

treated. Likewise, the reasoning given in sec 376A was also recommended to be deleted.  

Notwithstanding any recommendations given by the in its 172nd report, nothing has been done to date 

by the government. It is very well clear that the available legislations are just a piecemeal and there is 

much more to be done yet by the government to prevent such a heinous crime. Thus, it is visible that 

the law which is considered as the savior of the victimized is inadequate and insufficient to protect 

those who suffer from the ill of marital rape. 

 

CONSTITUTIONAL DISCORD 

During the framework of IPC in the 1860s, the independent legality of a married woman was not taken 

into contemplation. Rather women were considered as the bondman, as a legal entity many rights 

possessed by her now were not attested before. Indian constitution provides equal rights to all people, 

but the Indian Criminal Law contra distinguished female victims who have been sexually assaulted by 

their husbands.   

The exemption of marital rape was carved out from ‘Victoria Patriarchal Norm’, which did not endorse 

men and women as equal, and blended the identities of husband and wife under the ‘Doctrine of 

Coverture’. But now, Indian law confers separate independent identity for men and women and they 

show a gracious response for the protection of women including 'Protection of women's act’ and 

‘Prevention of Sexual Harassment of Women at Workplace act’.17 Though everyone is aware of the 

 
16 In Light of Sakshi v Union of India and others, [ 2004] (5) SCC 518. 
17 Protection of Women from Domestic Violence Act, 2005, No. 43, Acts of Parliament, 2005 (India); Sexual Harassment 

of Women at Workplace (Prevention, Prohibition and Redressal) Act, 2013, No. 14, Acts of Parliament, 2013 (India).  
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subject-matter and the affliction faced, but why the Indian Constitution doesn’t take any fathomed step 

towards marital rape? 

The First step towards marital rape was taken up by The Verma Committee, a three-member panel was 

appointed to reinforce sexual assault in India after a brutal rape in 2012. This committee advocated 

that marital rape should be made a misdemeanor, a key call of women’s activists. Under Section 375 

of IPC, there exists an exception of unaccommodated sexual intercourse by a husband upon his wife. 

But the Supreme Court criminalized the coerced sexual contact with a wife between fifteen years and 

eighteen years of age 18(minor wife). But when a woman is married and not less than fifteen years of 

age, then sexual intercourse by her husband is not a rape. 

Article 14 of the Constitution 

“The State shall not deny to any person equality before the law or the equal protection of the law within 

the territory of India”19 - Article 14 of the Indian Constitution assures it to all citizens. All the Indian 

laws which were sanctioned during the 19th century were deeply manipulated by English and Victorian 

frame. Exception 2 of Section 375 of IPC infringes Article 14- Right to equality, it victimizes married 

women by declining them protection from Rape, sexual intimidation. This exception makes clear that 

married women are only victimized for their marital status rather unmarried women are being shielded 

from the same act. This disparity among the married and unmarried women infringes Article 14 of the 

Constitution; this is beyond the rational relation to the underlying scope of the statute. 

Exception 2 hinders the purpose of Section 375: Protect women and convict those who hire in the 

vicious activity of rape. Exempting a husband from punishment is entirely anomalous to the objective 

of Article 14 of the Constitution. But modestly, the ramification of rape is the same whether a woman 

is married or unmarried. Moreover, married women find it more defamatory and contemptuous at 

home, on the ground that they are legally and financially bound up with their husbands. Supreme Court 

in Budhan Choudhry v. State of Bihar20 held that any assortment under Article 14 of the Indian 

Constitution is subject to reasonableness test that can be passed only if the assortment has some rational 

nexus to the object that the act seeks to overpower. But exception 2 of Article 375 emboldens husbands 

to brutally enter into sexual violence with their wives, as they perceive that they are not going to be 

chastened by law.  

Because no rational nexus can be realized between the assortment created by the Exception and the 

underlying objective of the act, it doesn't fulfil the test of rightness and infringes Article 14 of the 

Indian Constitution. 

Article 21 of the Constitution 

“No person shall be denied of his life and personal liberty except according to the procedure established 

by law” - Article 21 of The Constitution.  Rights canonized in Article 21 are; 

● Health 

● Privacy 

● Dignity 

● Education 

● Safe environment 

● Safe living conditions 

 
18 Independent Thought v. Union of India,[2013] 382 SCC (2017) (India) 
19 The Indian Constitution, Article 14 
20 AIR (1955) SC (191) (India) 
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 The Supreme Court held that “Sexual violence apart from being a dehumanizing act is an unlawful 

intrusion to the right of privacy and sanctity of a female”.21 The same judgment upholds that non-

consensual sexual intimacy amounts to carnal violence. Later on, in the Suchitra Srivastava V. 

Chhattisgarh Administration, the Supreme Court offset the “Right to make choices relevant to sexual 

activities with rights to personal liberty, privacy, dignity, bodily integrity under Article 21 of The 

Indian Constitution”.22 The Supreme Court most recently perceived the importance of ‘right to make 

choices regarding intimate relations’ and explicitly recognized it in Article 21 of The Constitution. In 

Justice K. S. Puttaswamy (Retd) V. Union of India, the Supreme Court recognized the right to privacy 

as a ‘Fundamental Right’ of all citizens that includes “decisional privacy by an ability to make intimate 

preferences primarily consisting of sexual or procreative nature and decisions in respect of intimate 

partners”.23 Violation of Fundamental Rights also includes involuntary sexual cohabitation.24 All 

these verdicts do not differentiate the rights of married and unmarried women and there is no diverse 

ruling stating that the individual's privacy is futile by marital association. 

Further Exception 2 of Section 375 violates: 

Right to live with human dignity 

The term rape is not merely an offense against a single human, but it’s a crime against the entire human 

community. Rape is less of a sexual offense than an act of assault aimed at degrading and humiliating 

women.25 Thus, marital exemption is an obstacle to a woman's right to live with human dignity. A 

Law that validates the right of a husband to have forcible sexual intercourse against her will and 

without her consent goes against the very essence of Right to Life under Article 21 of the Constitution. 

Right to sexual privacy 

Any form of violent sexual intercourse violates the Right to Privacy, but the doctrine of marital 

exemption violates the women's right to privacy coercing her to enter into an unwilling sexual 

relationship. In the case of the State of Maharashtra v. Madhukar Narayan relays that every woman is 

entitled to sexual privacy, it wasn’t open to any and every person to violate her privacy as and when 

he desired- or pleased.26 By licensing rape within marriage, a marital exemption violates the right of 

privacy under Article 21 of the Constitution. 

Right to bodily self-determination 

Consent to sex is one of the most profound and personal choices of every woman. It’s a form of self-

determination and a law taking away that through a doctrine is unconstitutional. Thus, marital 

exemption deprives a self-determination right of a married woman under Article 21 of the Constitution. 

As mentioned above, it's clear that “Right to life” in Article 21 is not a right to exist. Courts have 

repeatedly held that the “Right to life” encompasses a right to live with human dignity.27 Yet, the 

existence of exception 2 of section 375 of IPC fails to protect a married woman from the acts of forced 

sexual contact of her husband. 

  

 
21 The State of Karnataka v. Krishnappa, [2000]4 SCC75 (India) 
22 14 SCR 989 (India) (2008) 
23 AIR 2017 SC 4161 (India) 
24 Govind v. State of MP, AIR (1975) SC 1378 (India); Kharak Singh v. State of U.P, (1963) AIR SC 1295, As “Right to 

abstain” from sexual intercourse is a long-recognized principle Indian Constitution jurisprudence.  
25 Bodhisattwa Gautam v. Shubhra Chakraborty, AIR 1196 SC 922. 
26 AIR 1991 SC 207. 
27 C. E. S. C. Ltd. v. Subhash Chandra, [1992] 1 SCC 441 (India) 
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SUGGESTIONS 

Prevention of partner abuse can be done at two levels. At the personal level, eradication of sexual 

violence requires a change in the behavior of men to treat women as equal partners in relationships. 

This change can be brought only when courts, state, and other legislative bodies hold men responsible 

for their behavior and work towards the empowerment of all people regardless of gender. At the 

community level, prevention can be achieved through Education- an education which would highlight 

equality between the sexes and problem-solving skills for resolving interpersonal disagreements.   

The upcoming younger generations must be made conscious of this gruesome act so that they develop 

a positive attitude towards women and their rights. Its high time women need to come out of the social 

taboos and develop a very pragmatic temper. The NGOs and women committees should be more 

engaged in activities that make the legislature realize the need of passing specific laws to combat 

marital rape. Recommendations that have been already made on this issue must be looked into and 

tried to be implemented. Society should be supportive to the victims of marital rape and act as an 

encouraging organ for the victim to build confidence and strength to face the world and fight for her 

right and dignity. The existing laws must be revised; amended and required new laws must be adopted.  

The judiciary should be trained and sensitized to treat women especially on such delicate issues with 

empathy rather than sympathy. Recognition is the first step of the solution. Only when marital rape is 

acknowledged as a long-standing issue, one can confidently fight against it. Referring to marital rape 

as an “act against the institution of marriage” is an attempt to belittle the crime and dodge 

responsibility. By not having fulfilled her husband’s desire the fear may be compounded by her 

feelings. This undeniably stated that 'A woman in India can protect her life and dignity but not her 

body within the marital contract.  

Thus by excluding marital rape from the ambit of rape under section 375 of IPC it's not emphasized as 

“rape” even in the technical sense. Husband's contrived sexual intercourse with his wife should be 

considered as an offense, just as any physical violence by a husband against the wife. 

 

CONCLUSION 

One of the main objectives of matrimonial laws is to preserve marriages and the confidence in the 

institution. But this cannot be ensured at the cost of violation of fundamental and human rights of 

women. Among many other problems, marital rape is very crucial as it is not yet recognized as a crime 

in our Indian legal system. Given the serious effects, there is an urgent need for the criminalization of 

the offense of marital rape. All wives, not only the child brides need to be legally protected from the 

rape happening within marriages. The Indian society is burdened with discriminatory norms and 

customs. In such a society, the major change needed is the outlook and perspective of the citizens. 

Marital rape not only shatters the sexual life of a married woman it also reflects the conscious process 

of intimidation and assertion of the superiority of men over the married women. The term marriage 

prevails between an intimate relationship and the inappropriate inference of ongoing assent to sexual 

intercourse", this notion is disparate. Even in this 21st Century, the marital contract makes women a 

sexual property for their husbands. Many kinds of defense technology brought into existence by the 

state for its security, still women live in fear for their life and dignity within their state of family. The 

subsequent liberation of women from fear and subjugation will remain an unfulfilled dream until the 

change occurs in deep routed gender discrimination that runs into the society. 
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THE CULTURAL SHIFT FROM DEEP-ROOTED TOXIC 
MASCULINITY TO POSITIVE MASCULINITY IN INDIA 

- Shreya Tiwari* & Utsav Utkrisht+ 

 

ABSTRACT 

Merriam Webster defines masculinity as: The quality or nature of the male sex.1 The term was first 

used in this meaning in 1613. “Masculinity, the asymmetrical pendant to more critically investigated 

femininity, is a vexed term, variously inflicted and multiply defined, not limited to a straightforward 

description of maleness.”2 

In this article, we follow the critical social research methodology with an object to abolish Toxic 

masculinity, to enforce positive masculinity and deal with the answer to following questions: Is it 

hard for us to assess the extent to which Indians are outraged by masculine violence? Are we 

secretly endorsing it? There’s a need of transformative programmes mainly used as social and 

behavioural change strategies to target young men, encouraging them to reflect established 

masculine behaviour, deconstructing forms of patriarchy have adverse effects. 

In 2013, the International Centre for Research on Women did study on perceptions of masculinity in 

India; result was greatest proportion of rigidly masculine men was in the youngest age group (18-

24).3 

To make India truly non-toxic masculinity and free from its adverse effect, programmes like ‘Consent 

Classes’ in Kenya4, which proved to be effective in curbing harassment, rape against women by 

teaching importance of consent. 

It is important to represent multivalent ways of thinking about the psychological, economic, legal, 

and medical imperatives that enforce it. To effectively challenge gender inequalities, we need to get 

men involved, not only to make it easier for the girls, but for the sake of men themselves. 

 

INTRODUCTION 

Masculinity ideology is a set of descriptive, prescriptive, and proscriptive of cognitions about and 

actions of boys and men 5 . Even though there have been differences in conventional masculine 

ideologies that have held over large segments of the populace, including: anti-femininity (the 

appearance of weakness), risk-taking, and violence. 

Toxic Masculinity is a cultural concept of manliness that glorifies stoicism, strength, virility, and 

dominance, and that is socially maladaptive and harmful to mental health that leads to  The pervasive 

 
* Student, BBA LLB (H), Third year, ICFAI Law School, Dehradun 
+ Student, BA LLB (H), Third year, ICFAI Law School, Dehradun 
1  “Masculinity.” The Merriam-Webster.com Dictionary, Merriam-Webster Inc., https://www.merriam-

webster.com/dictionary/masculinity. Accessed 7 December 2019. 
2 Maurice Berger, Brian Wallis, And Simon Watson, Constructing Masculinity Issue 11 of Discussions in contemporary 

culture, ISSN 1047-6806 Perspectives on Gender 
3 Nanda Priya, Gautam Abhishek, Verma Ravi, Khanna Aarushi, Khan Nizamuddin, Brahme Dhanashri, Boyle Shobhana 

and Kumar Sanjay (2014). “Study on Masculinity, Intimate Partner Violence and Son Preference in India”. New Delhi, 

International Center for Research on Women. 
4 Benjamin Omondi Mboya,Msc Biometry: I56/74373/2014 
5 Levant & Richmond, 2007; Pleck, Sonenstein, & Ku, 1994 
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idea of male-female interactions as competition or pursuit of dominance, not cooperation, the 

expectation that “Real Men” are strong, and that showing emotion is incompatible with being strong. 

Anger is either categorized as the exception to the rule, or it is not considered as an emotion. The 

thought that there is a feminine interests and actions, a real man would preserve, and that is disapproved 

as a man's masculinity regardless of his other actions such as interest in one's personal looks, fashion, 

being emotional, cosmetics, dressing up, expressing emotion, crying, romantic styles, cute animal 

videos, appreciating "frivolous" things such as sugary "girly" drinks, rom-com flicks, understanding 

women, being sympathetic, being silly, giddy or even being compared with a female. 

 

INDIAN SOCIETY TO TOXIC MASCULINITY 

A cross-sectional study, comprising a pre-survey qualitative phase, a survey and post-survey 

qualitative phase, was conducted among young married women and men aged 15–29 years in 20 

villages of Puri district in the state of Orissa, India. Some statements that have been said by the 

localities show their mind-set towards women and their misconception about masculinity. Some 

statements which described real man and real woman according to them were like: 

➢ If one always obeys her, he will be called his wife’s pet. 

➢ If one is unable to earn and procreate, his existence as a man is fruitless. 

➢ Boys should experience it (sex) before marriage so as to satisfy your spouse on the first night. 

➢ But Young women on the other hand are invariably expected to be virgin until marriage as their 

chastity is associated with family prestige in the community.  

➢ Involvement in sex before marriage is sin for a girl; this will bring misfortune for the marital 

family. 

➢ Until you give birth to a child, you cannot be a real woman. 

➢ You are born as girls, do not to mix with boys, do not roam outside, learn domestic chores, 

after all you have to do all those things after marriage. 

➢ If a girl is seen frequently roaming around alone or with friends, it shows the irresponsibility 

of her parents. 

➢ Boys are like brass pot; it would shine back as it was like before after cleaning. Girls are like 

clay pot; blackness remains forever once used. 

➢ No girl will say ‘yes’ for sex at the beginning. You have to start, ignoring her unwillingness. 

➢ He (husband) often needs sex and forcefully does it even after my denial and threats me to send 

to my natal family, what can I do, after all I am married to him. 

➢ The more sexual partners you have, the more praise you get from friends. 

➢ Satisfying (physically) many partners proves the masculinity of a man. 

 

TOXIC MASCULINITY AND RAPE CULTURE 

Gender socialization, or the “learning of gender,” is that we learn how to act based on our assigned sex 

through the culture we’re exposed to and the world we live in, and as a result we gain a sense of 

ourselves somewhere along a spectrum of masculine, feminine, or androgynous, our everyday actions 

and interpretations of others’ behaviours create and reinforce gender expectations. 

A rape culture is a culture in which female experiences continuous threats of sexual violence, ranging 

from inappropriate comments to rape. In a rape culture, physical and mental threats against women are 

normalized.  

In society, heterosexuality is central to portrayals of masculinity and there is threat of being perceived 

as LGBTQ+, most of the time being called homosexual has nothing to do with the sexual orientation 



 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 266  

of a man, but actually shows that the behaviour they showed is being perceived as non-masculine and 

synonymous with weakness and submissiveness and the target of jokes. The easiest way to prove that 

you’re not gay or not inferior is to take a sexually dominant role over a woman. 

The assault is an act of retaliation, an expression of dominance and a replication of their manhood; it 

is a misconception that people who sexually assault others are doing it out of pure sexual desire, when 

in fact it is about domination over an individual and taking it away from the victim. If there is a male 

rape victim that implies he was not strong enough to successfully fight against the wrongdoer and puts 

him in the same submissive position that they’re taught in their society will be termed as feminine and 

face unnatural trolling or bullying. 

Being masculine isn’t a negative trait, but the expectations and enforcements that lead to act as “tough” 

as possible can be linked to many negative phenomena, including body image issues, the suppression 

of emotions, and violence against women. 

Toxic masculinity therefore leads to a rape cultured society where the victimization of women and 

empowerment of men is stated cohesive and accepted worldwide. 

Domestic Violence from Female Perspective  

About 3 out of every 5 Indian women agrees that beating wife by husband is justified, the main reason 

of this thought that came out is wife neglects house or their children, followed by, wife goes out without 

taking permission from her husband, wife disrespects her in-laws and wife being suspected by husband 

as unfaithful. Some women agree with natal family not giving money or other items as a reason 

justified for wife beating.6 

 

TOXIC MASCULINITY AFFECTING ITS SOURCE- MEN 

Boys and men comprise two-thirds of those who die by suicide worldwide, but are 12% less likely 

than women to seek for therapy during times of emotional breakdown. 

Rigid gender norms about what it means to be a man have caged men in a way that is detrimental to 

their mental wellbeing. Businessman Raj Nayak says there is a need to “enable conversations among 

boys about mental health and masculinity,” while Supreme Court advocate Karuna Nundy says “toxic 

masculinity is brutalising our men and boys — and in turn, girls and women”. 

From early childhood men are constantly conditioned to repress their emotions due to which they have 

a tendency to minimise their symptoms of depression, perpetuating the belief that women tend to be 

far more inclined to depression. However study suggests depression are more influenced by gender 

norms than genetics or physiology.  

Things should cleared out in society that one is not a less of a man if he seeks help when he feels 

distressed or when he expresses his emotions. They should be taken in confidence that gender norms 

can confine you and put you in a box. They don’t allow you to expand your mind to the idea of equality 

and teach you to be unfair and insensitive and sometimes even abusive. 

We also see there is an unreasonable expectation of psychological strength among boys in reporting 

incidents of sexual abuse. Around 53% of sexual abuse incidents in India each year are crimes against 

boys, but boys are 89% less likely than girls to reach out for psychiatric support after they have been 

victims of sexual violence. 

 
6 Domestic violence in India: An empirical analysis by H Sahoo, MR Pradhan - New Delhi 
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LAW RELATED TO GENDER EQUALITY AND TOXIC MASCULINITY 

Only six countries in the world give women and men equal legal work rights, Belgium, Denmark, 

France, Latvia, Luxembourg or Sweden.7 A decade ago none of the above country gave men and 

women equal legal rights, indicating they all reformed over the years.  

Following is a report8 that includes examples of discriminatory laws around the world that affect 

women. 

➢ In Democratic Republic of the Congo, a law states that the husband is the head of the 

household, and the wife must obey her husband. 

➢ In Yemen, wives are required to obey, and refrain from leaving their home unless given 

permission from their husbands.  

➢ In Chile, husbands are responsible for the spouses’ joint property in Chile, as well as property 

belonging to the wife. 

➢ In Nigeria husbands are permitted to punish their wives using physical force for the purposes 

of correcting them, so long as the physical force doesn’t result in “grievous hurt. 

➢ In India, unless the wife is under 15 years old, non-consensual sexual acts between a man and 

his wife cannot be considered rape. 

International Law 

Women’s rights are protected by international human rights treaties, particularly the Convention on 

the Elimination of All Forms of Discrimination against Women (CEDAW). This states the principles 

of non-discrimination on the basis of sex (art. 2) and of affirmative action (art. 4). The principle of 

non-discrimination is stated in the CEDAW applying not only to state-enacted laws and regulations, 

but also to the behaviour of private individuals [arts. 2(e), 5 and 10(c)], and including effects also.  

The principle of non-discrimination on the basis of gender is also affirmed in the Universal Declaration 

of Human Rights (UDHR) (arts. 2 and 7), in the International Covenant on Economic, Social and 

Cultural Rights (ICESCR) [arts. 2(2) and 3], and in the International Covenant on Civil and Political 

Right (ICCPR) [arts. 2(1), 3 and 14], as well as in regional human rights treaties such as the European 

Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) (art. 14), the 

American Convention on Human Rights (ACHR) (art. 1), and the African Charter on Human and 

Peoples’ Rights (ACHPR) (art. 2). In the African regional human rights system, a Protocol on the 

Rights of Women in Africa was implemented in 2003 and put into effect in November 2005. The 

Protocol matches the African Charter by reasserting the principle of non-discrimination (art. 2) and by 

asserting a range of cultural, economic, civil, political and social rights. An Arab Charter on Human 

Rights, on the non-discrimination principle, has been adopted. Moreover, related conventions are 

found in several international environmental treaties (e.g. Convention to Combat Desertification, arts. 

5 and 10) and in ILO Conventions (e.g. the Equal Remuneration Convention 1951 and the 

Discrimination (Employment and Occupation) Convention 1958. 

Indian Law 

Despite the broad explanation provided by the Constitution especially of equality in article 14, 15 and 

16, the interpretations of these provisions have renounced the patriarchal and conservative nature of 

the Indian society. Though there have been some progressive interpretation of these provisions, the 

 
7 https://wbl.worldbank.org/ 
8 Women, Business and the Law 2019: A Decade of Reform 

https://wbl.worldbank.org/
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approach of the Court has mostly been a protectionist one, upholding patriarchal notions of female 

sexuality, and the role of females in society. 

In the difference approach, difference is through male perspective, male becomes the standard against 

which female difference is measured. This approach, in a bid to check differences, establishes the 

already established inequalities more eminently.  

The role of the familial ideology in constructing and continuing this difference is immense. By 

highlighting this difference, both in front of law and in family structures, women are placed at a 

disadvantage. People should be made aware that sexual difference is natural and gender difference is 

a social construct which is being carried out for years but now this difference is increasing with itself 

a range of socio-economic and political inequalities, which have to be checked. 

 

DIFFERENCE IN SEX-ROLE 

Sex-role strain is a psychological situation in which gender role demands have negative consequences 

on the individual. The negative effects of gender role strain are mental and physical health problems 

for the individual. Boys and men experience gender role strain when they deviate from gender role 

norms of masculinity, try to meet or fail to meet norms of masculinity, experience gap between real 

and ideal concepts based on gender role stereotypes and experience personal restrictions, or violations 

from others. 

Early in childhood women and men are socialized with regard to temperament, role and status. Women 

are socialized to be more sensitive and perceptive in their relationships with other people like they are 

more dependent on these relationships and are passive. Men are socialized into being aggressive, 

outgoing, and more confident and are trained to control and manipulate the external environment. This 

socialization of gender roles takes place within the family. Family itself is looked upon as a natural 

institution arising out of biological necessity. There are many kinds of families in our society at this 

point of time. Whatever the family structure, the outstanding feature of these is that it is based on 

sexual inequality. It is the eldest male who has control over the property, assets, management of family 

affairs. It is within this kind of family structure that a woman is socialized to accept a role and status, 

which is inferior to the male members. Her own identity is through the family as a daughter, wife and 

mother. The society and religion reinforce this and it appears that the law coerces her to accept this 

status. She is not recognized as a citizen with right to her own individuality. And she faces subtle 

denigration in daily life to the extent that she despises herself and other women. It is nothing but 

oppression of women. The various theories of oppression are exploitation, discrimination, situational, 

treatment of women as separate class, patriarchy, marginalisation, powerlessness, cultural domination. 

India is one of the world’s oppressive societies, where women have been subjected to exploitation, 

oppression and discrimination. The focus on women’s issues and the concern for their development 

has gained considerable importance in the past decade. Despite the central place assigned to women 

in national policies and strategies of development, women still remain differentiated and discriminated 

in every sense such as educationally, economically, politically and socially. Gender inequality has 

proved to be primary and far more stable than any other form of inequality, others are secondary in 

nature. It is paradoxical that the secondary inequalities such as racial, regional discrimination had 

gained social recognition far earlier, while inequality based on gender was marginalized and was 

invisible for decades. 

Role division was the means by which the entire social system was divided into male and female 

category. In the process of structural elaboration, social roles, which were linked to production, 

governance in which public power was concentrated, became exclusively within the domain of men. 
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The reproductive capacity of woman was exploited to tie her down to the roles within the walls of 

house and withdraw her from social participation. The family with its male as authoritarian or 

dominated personality structure was defined as the proper place for women and the institution of 

marriage legitimized it. Social pressures kept women conforming to the traditional role expected of 

them, a role that dictated obedience, shyness, feel of inferiority while men occupied the instrumental 

role of rationality, dominance and power. The unequal gender relationship is pervasive from marriage, 

society and family to work and politics in all of which the position and respect of woman is indelibly 

printed. Patriarchal structure was culturally designed and gender behaviour is socially constructed. Sex 

- roles are not just the scientific description of the roles related to each other but are cultural, traditional 

and societal directives. The social control of women is not carried out through rigid authoritarian 

system of force nor is women visibly subjected to coercion, but are subtly but completely ingrained in 

our every act as society, community, family or individuals. 

The questions like, if women and men are different, then how can they be treated equally? But if they 

are treated differently, then what becomes of the principle of non-discrimination on the basis of sex? 

Have led to Three very different approaches to the question of gender difference have been developed; 

protectionist, sameness and corrective. In the first approach, women are understood as different from 

men-more specifically, as weaker, subordinate and in need of protection.  

In this approach, any legislation that treats women differently than men can be justified on the basis 

that women and men are different and that women need to be protected. Any differential treatment of 

women is virtually deemed to be intended to protect and thus benefit women. This approach tends to 

essentialise difference, that is to say, to take the existence of gender difference as the natural and 

inevitable. There is no interrogation of the basis of the difference, or consideration of the impact of the 

differential treatment on women. In the name of protecting women, this approach often serves to 

reinforce their subordinate status. 

The second approach is an equal treatment or sameness, approach. In this approach, women are 

understood as the same as men; that is to say, for the purpose of law they are the same and must be 

treated the same. In this approach, any legislation that treats women differently than men is seen to 

violate the equality guarantees. This sameness approach has been used to strike down provisions that 

treat women and men differently. It has, however, also been used to preclude and analysis of the 

potentially disparate impact of gender neutral legislation. According to the sameness approach, it is 

sufficient that women and men be treated formally equally. Any recognition of gender difference in 

the past has been perceived as a tool for justifying discrimination against women. 

In the third approach, women are understood as a historically disadvantaged group and as such, in need 

of compensatory or corrective treatment. Within this approach, gender difference is often seen as 

relevant and as requiring recognition in law. It is argued that a failure to take difference into account 

will only serve to reinforce and perpetuate the difference and the underlying inequalities. In this 

approach, rule or practices that threat women differently from men can be upheld, if such rules or 

practices are designed to improve the position of women. If, however, the legislation or practice is 

based on stereotype or an assumption that women are different, weaker or in need of protection, it 

would not be upheld. 

 

CONSENT- A VITAL BUT IGNORED PROCESS 

“Consent” in liberal theory refers to the independence and free will of competent individuals who are 

free from coercion and any type of pressure. Any standard of consent that seeks to  categorize non-

consensual sex as “rape” meaningfully must affirm the subjective experiences of all the rape victims, 

taking into consideration that “consent” conceptualized as tacit acceptance or non-resistance is not a 
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potent enough instrumentality to protect the free will and choice of women. Women’s subjective 

experiences of rape are repeatedly weakened by the “objective” law against rape. In the trial process, 

for example, the defence inordinately focuses on the victim’s state-of-mind to demonstrate that women 

are mistaken about their own experiences and not capable of objectively knowing the nature of what 

happened to them. It has been seen that rape defendants use tactics such as, distressing cross-

examination to humiliate the survivor before a patriarchal judge. Defendants play on a deeply 

embedded cultural narrative to sow self-doubt in the rape survivor, compelling her as well as the 

adjudicators to mistake socially normalized male dominance and submission to it as romance and 

identify assault as seduction. Rape law’s formal definition of consent actively ignores the social factors 

at work. It frames the modality by which a woman participates in sex, not as an active, equal partner, 

but as a passive, responsive object in a primarily male performance of sex with her body in this 

conception, sex is inherently an act that the women “consents” to rather than engages in. 

According to a June 2018 poll of women’s rights experts by the Thomson Reuters Foundation, out of 

193 United Nations (UN) member states, India was the most dangerous country in the world for 

women, based on markers of economic resources, healthcare, cultural or traditional practices, non-

sexual violence, sexual violence and harassment, and human trafficking (including sex slavery and 

domestic servitude), in addition to customary practices for instance forced marriage, stoning, and 

female infanticide.9 

In 2018, the UN’s Gender Inequality Index, which measures gender inequality based on latest statistics 

of reproductive health, empowerment, and labour market participation, ranked India a dismal 127 out 

of 160 countries. 10  Moreover, the National Crime Records Bureau (NCRB) statistics and the 

government’s own survey data provide compelling evidence demonstrating that less than 1 percent of 

sexual violence by husbands is reported to the police.11 

Per the 2011 census, almost 80 per cent of India’s population follows Hinduism12. The Manusmriti, an 

influential ancient Hindu text prescribing codes of conduct, relates the habit of lying and sinfulness to 

women as just one symptom of their weakness, impurity, and inferiority. 

In a reductionist sense, this takes us back to the traditional model of rape and leads down rape to a sex 

crime that is born out of the male urge and female provocativeness rather than a patriarchal male desire 

to express entitlement, dominance over the female body. Evaluations of victims based on appearance 

are informed by rape culture, including the lingering influence, which oozes into the trial processes. 

This makes rape a unique crime: the victim, more than the accused, is placed in the dock and judged 

severely. The defence, aided by definitions contained in rape law, discounts her testimony by painting 

women’s sexual responses as inherently ambiguous. Apart from that, defence attorneys, courts, and 

society use both pre-rape and post-rape behaviours as fertile grounds to discredit the victim. With 

respect to pre rape behaviour, cautious victims who try to discharge the unfair responsibility of 

preventing rapes are perceived more positively than those who were “careless.” In terms of post-rape 

behaviours, emotionally charged victims are easier to believe and identify with than the restrained 

ones. 

In light of a culture that is immersed in patriarchal discourses surrounding rape, engaging in legal 

reform of the definition of “acceptable sex” in order to bring about cultural shifts and protect potential 

victims seems like a futile endeavour but ultimately constitutes an essential step in bringing about 

greater change. Some scholars and activists have an opinion that statutory reform is sometimes very 

 
9 Belinda Goldsmith & Meka Beresford, “India Most Dangerous Country for Women with Sexual Violence Rife—Global 

Poll,” 
10 United Nations Development Programme, “Human Development Report, 2018 Statistical Update.” 
11 Aashish Gupta, “Reporting and Incidence of Violence Against Women in India,” Rice Institute (25 Sept. 2014) 
12 “2011 Census Data,” Office of the Registrar General & Census Commissioner, India (2011) 
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marginal and inadequate, and cannot normatively shift the cultural treatment of victims overnight, they 

nonetheless do acknowledge it as an effective step. Accordingly, they argue that, to effectively protect 

women, legal reforms must deconstruct the oppressive meanings that have been institutionally 

constructed. Similarly, my suggestion for an affirmative standard of consent is aimed at extending the 

language of rape law and goes beyond the alteration of technical rules to encompass rape survivors’ 

lived experiences, including their harrowing experiences of patriarchal scrutiny during the trial 

process. 

To declare a permissive sexual act as lawful, it is important to ascertain that the permission must not 

be given due to the fear of authority or domination or power differential between the person in action 

and the woman, which assumes far more importance in extremely gendered and unequal societies like 

India. 

The Committee on the Elimination of all Forms of Discrimination Against Women (CEDAW)—a UN 

oversight and monitoring body on women’s rights—similarly endorsed a definition that requires proof 

of steps taken to ascertain the rape survivor’s assent in Vertido v. The Philippines13, the reasoning that 

the affirmative standard minimizes further victimization of the survivor in rape trials. The standard 

minimizes women’s victimization by shifting the burden to the defence to prove that steps were taken 

to obtain consent, obligating men to be absolutely sure that their partner consents to the intended sexual 

activity instead of indoctrinating women into continuously attempting to self-police and ensure sure 

that they do not appear to be “asking for it.” The legally-driven cultural shift that this Article calls for 

is not without precedent. In National Legal Services Authority (NALSA) v. Union of India14, the 

Supreme Court of India cited the Yogyakarta Principles on the application of International Human 

Rights Law to emphasize the social perceptions of gender characteristics and the obligation of states 

to discard “prejudicial or discriminatory attitudes or behaviours related to the idea of the inferiority or 

the superiority of any sexual orientation or gender identity or gender expression.”15 

Under an affirmative standard of consent, the man is mandated to seek consent at each point of the 

sexual encounter to ensure by words or actions, an express agreement prior to engagement in sexual 

contact, thereby increasing the sexual responsibility of men.163 This allows the focus to rightfully 

shift from the conduct of the prosecuting witness signifying non-consent to the efforts made by the 

accused to seek consent. 

The question at the heart of rape law reform efforts is what standard to use in drawing the distinction 

between sex that is acceptable and sex that is criminal. 

Transitional Programmes across the Globe 

➢ Nicaragua – empowering girls by educating boys 

The situation in Nicaragua is high rates of violence against women and of young girls getting pregnant. 

But there is no sex education in schools. 

The programme named as Plan International is educating young minds in tackling sexist and traditional 

attitudes which can disempower women. Their change programme works with teenage boys in schools 

in Nicaragua for 18 months, and motivates empathy and to respect girls. 

➢ Romania – consent classes for people with learning difficulties 

 
13 Vertido v. The Philippines, Communication No. 18/20081, 15-17 (CEDAW, 2010) (CEDAWissued the determination 

and clarified guidelines in response to a Filipino national who reported that she was a victim of discrimination against 

women within the meaning of Article 1 of the Convention on the Elimination of All Forms of Discrimination Against 

Women and stated that the Philippines, a party to the Convention, violated her rights under the same). 
14 5 S.C.C. 438 (Supreme Court of India, 2014) 
15 Principle 2(F), Yogyakarta Principles 2006 
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In Romania society view people with learning difficulties as asexual and this leads to abuse. Around 

90% of people with intellectual disability are estimated to experience sexual abuse. 

Local communities have aligned with the IPPF, to aid in protection of young people with intellectual 

disabilities and to empower them comprehend their sexuality. The ‘Keep Me Safe Programme’ focuses 

on consent, boundaries and sexuality. Carmen Surianu, director of the programme in Romania, says 

that they teach consent by forming a human circle and inviting anyone into the centre and explain that 

this is your own private space and that people should ask your permission to come closer. 

➢ Kenya – consent classes 

According to statistics, 1 in 4 girls in Nairobi has been the victim of rape. Many of the boys said it was 

justifiable to rape girls, who go on dates, wear miniskirts or are out alone late at night. 

Classes hosted by ‘No Means No Worldwide’ on consent in Nairobi, Kenya, have been setting up 

classes for the young people of Nairobi to teach consent and respect for women in schools, and these 

classes is working to eliminate sexual violence against both women, girls and boys by teaching boys 

to respect women. These classes also teach positive masculinity and taking a stand for girls. 

 

CONCLUSION 

Toxic Masculinity is not which suddenly popped out in this millennial century but it is the most 

embedded and silent moral killers of society which is harming physically and mentally to men, women 

and transgender, but country like India which is so much into the cultural, traditional beliefs and norms 

that they believe these activities and norms blindly overshadowing any wrongdoings against any sect 

or gender of people. These norms and actions not only harm the sufferer but also the executor who 

unknowingly harm their mental state but also harm their closed ones physically, socially and mentally. 

Women are the most suffered sect due to this toxicity of masculinity resulting sexual abuse, violence, 

rape, harassment and discrimination at home as well as at workplace, all these due to traditionally 

believed norms and beliefs that is being implanted in men from their childhood, the belief that they are 

always superior to female counterpart, physically and mentally. Men are not only one which is being 

implanted with these sorts of beliefs but women are also taught that they can’t win a race of life or 

work against any men. These sorts of norms and actions in young minds get embedded for life which 

results in aggressive action against women and against him.  

Article 16 of Indian Constitution states “Equality of opportunity in matters of public employment 

1. There shall be equality of opportunity for all citizens in matters relating to employment or 

appointment to any office under the State 

2.  No citizen shall, on grounds only of religion, race, caste, sex, descent, place of birth, 

residence or any of them, be ineligible for, or discriminated against in respect or, any 

employment or office under the State 

But still in India there is discrimination against women at workplace as they are considered to be 

inferior to men due to traditional believes and spineless norms. India having one of the most populated 

young minds in the world needs to structure the young minds with proper norms and beliefs which 

allow men to respect women, value the consent of women, respects their emotions, explore their own 

emotions and express them to the world in a wise and without any fear of society. God has given every 

gender a basic set of emotions and has no terms and conditions applied to express them freely and 

wilfully and in return respect the expression of emotions from the opposite party. Young minds and 

the illiterate society need to be nurtured by classes which are being implemented in regular curriculum 

in many different countries like Kenya. Some NGO’s are doing works in these tracks but are not being 

backed by government. Government should check the rate of rape and sexual abuse in the country 
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which is one of the most in the whole world by not just empowering women or girls or by strict laws 

but also by teaching boys and men proper norms to respect girls and taking consent of women every 

time there is any mutual activity. In every primary to higher school of rural, urban or any interior part 

of country should have consent classes added into their academic curriculum on daily basis with 

practical approach and with positive or negative result after every session of classes. India needs to 

check and nurture the budding minds of today’s youngsters for better future. 
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THE VENEZUELAN EXODUS: AN ANALYSIS 

- Vishnu Sudarshan P* & Ishani Bhattacharjee+ 

 

ABSTRACT 

In an era where the Middle Eastern Political Crisis’ have been publicized in mainstream media, one 

country in the Latin American Region to a large extent has been ignored. The Venezuelan Crisis is a 

product of political instability, poverty and economic downfall which has led to the Situation to be a 

Humanitarian Crisis. This situation owes its inception to the political climate in the region whose 

stability gets worse by the day. By acquiring more international debt and with an unstable political 

climate, this state is unfortunately stuck in a viscous cycle. The economic problem however moves on 

to a larger premise of humanitarian issues. The economic situation has rendered the people of the 

land completely unable to afford even the bare necessities. The poverty and unemployment rates 

have skyrocketed with over 85% of the poverty below the poverty line. Moreover, the currency rates 

implemented by the President of Venezuela continue, to this day to have an adverse effect on the 

nation’s economic stability. Although it might seem that there is no recourse to the Venezuelan 

Crisis, implementing a democratic discourse and acquiring aid from other countries are certain to 

work. The situation as it stands is at a critical stage due to the rapid transition from a Democratic 

country to an Authoritarian country. A country which was once termed as the best example of a 

Democracy is now in shambles. In essence, this Article seeks to point out the causes, illegalities that 

have resulted out of the Venezuelan Exodus and provide for solutions to solve the discrepancies in 

the National and International Realm. 

Keywords: Venezuela, Human Rights, Maduro, Hyperinflation. 

 

INTRODUCTION 

The Venezuelan economic crisis is seen to be one of the worst economic crisis’ in the modern era. 

Worse GDP drop rates than the Great Depression in the USA with an inflation rate of over a million 

percent. This situation owes its inception to the political climate in the region whose stability gets 

worse by the day. By acquiring more international debt and with an unstable political climate, this state 

is unfortunately stuck in a viscous cycle. The economic problem however moves on to a larger premise 

of humanitarian issues. The economic situation has rendered the people of the land completely unable 

to afford even the bare necessities. The poverty and unemployment rates have skyrocketed with over 

85% of the poverty below the poverty line. Moreover, the currency rates implemented by the President 

of Venezuela continue, to this day to have an adverse effect on the nation’s economic stability. These 

Conditions have sparked months of protest against the countries president, Nicolas Maduro and for 

good reason. The country has become considerably worse after his election as president in 2013. A 

simple poll shows that 80% of the Venezuelan population wants Maduro removed from office but 

instead the opposite happened. Maduro has staged and consolidated his power bringing the country 

into an authoritarian rule. This paper aims to analyse the crisis and provide for holistic solutions to the 

same.  
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THE CRISIS EXPLAINED 

Venezuela was at one point the richest countries in Latin America possessing one of the largest oil 

reserves in the world. The functioning of its democracy were praised worldwide, a 1973 newspaper 

from the New York Times even quoted “In Venezuela, good times are going”. However, times have 

changed, the country has the highest inflation rate in the world going over a million percent, to put that 

in perspective, India’s inflation rate is 6.2%. This makes the accessibility to food and shelter almost 

impossible. The consumer price index was over 2100 and the GDP has fallen over 35% over the course 

of a few years. This is a sharper drop that the one seen in the great depression of the United States. 

Moreover, the criminal rates especially in terms of murder has shot up and surpassed some of the most 

dangerous cities in the world at 91 murders per 100000 people. These Conditions have sparked months 

of protest against the country’s president, Nicolas Maduro, and for good reason. The country has 

become considerably worse after his election as president in 20131. A simple poll shows that 80% of 

the Venezuelan population wants Maduro removed from office, instead the opposite happened. 

Maduro has staged and consolidated his power bringing the country into an authoritarian rule.  

Maduro’s political ambition became prevalent in the month of December 2015, two years after he 

became president, a coalition of opposite parties called the Democratic Unity Roundtable (MUD), won 

a two thirds majority in the National Assemble, putting Maduro’s rule at risk. To counter this, Maduro 

had forced out several Supreme Court Justices and filled the position with people who shared his 

ideology. In the month of March 2016, the court had ruled to strip the opposition led National 

Assembly of its powers rendering their opinions absolutely useless and sparked a massive protest 

against the country. This basically led to a situation where Maduro cannot be challenged on any move 

that he would make. However, the damage was done and protests continued and left over a 100 dead 

and thousands injured. Despite the violence and public outcry2 Maduro had struck down the national 

assembly, stripped it off its powers and formulated the National Constituent Assembly in the month 

of July 2017. This constituent assembly had the power to rewrite the constitution of Venezuela and 

bring him one step closer to a complete totalitarian system. When the day of the vote came, the people 

of Venezuela did not vote for the formulation of the committees itself but rather just forced it and 

elected its members. However, this was not a case in the year 1999 when the Former President of 

Venezuela, Hugo Chavez had aspired to formulate a National Constituent Assembly He instead asked 

the people to approve of the assembly itself to begin with. Many critiques of Maduro would agree that 

unlike Maduro, Chavez was a rather people-oriented leader. In the 1980s he had burst onto televisions 

in the country, he stood for ending corruption and ensuring an egalitarian society in the State of 

Venezuela. His message resonated with the countries poor classes which helped bring him to power. 

The key moment in his rule was when he had made oil revenue surge in the year 2004; this revenue 

was utilized for social welfare and programmes for the poor. He subsidized food, invested in the 

education system and improved the health care facilities in Venezuela. Another massive moment in 

his tenure was when the poverty rates had reduced by over a half in the interim of half a decade. 

However, the problem with sustaining an economy that uses a majority of its revenue on social welfare 

scheme is that the GDP would fall. The GDP was over 22% lesser than to begin with before he had 

passed away. Maduro was Hugo Chavez’s handpicked successor. As soon as Maduro had taken the 

office, oil prices had plummeted down the ground and the economy was in shackles.  

Food and medicines that were at one point readily available due to subsidies are now not within the 

reach by the majority of the people of Venezuela. Higher rates of unemployment place the country in 

 
1Alarcón, B., Álvarez, A.E., Hidalgo, M. Latin America’s New Turbulence: Can Democracy Win in Venezuela?’ 27 JOD 

20, 34(2016). 
2 Buxton, J. Defusing Venezuela’, Seton Hall Journal of Diplomacy and International Relations, 28 JOD 10, 24(2018). 
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a vicious cycle3. Maduro has rigged the economy of the State to retain himself in power; this however 

is not beneficial to the poor. In fact, he has exploited a complex currency system placed by Former 

President Hugo Chavez4. Maduro has set the currency exchange rate to 10 Bolivairs to one Dollar, 

however this access is not granted to every person. It is only granted to a selected group of people who 

constitute the Countries elite. The other 82% of the population however acquire dollars at the black-

market rate that is 12,163 Bolivairs for a Dollar5. The military in Venezuela has complete control over 

the food supply and it is seen that they are profiting out of this difference in currency. They are 

acquiring food at the normal set rate from different countries and are selling them at the black-market 

rate to the people of Venezuela6.  

The deteriorating human rights issue in Venezuela has raised questions about the State of Venezuela, 

which is in a dire economic and political crisis under the Totalitarian rule of current President Nicolás 

Maduro. Before the political situation incepted in January 2019, Venezuelans were already, facing a 

cumbersome lack of food and medicine, and lack of access to social services7. Political instability and 

the repercussions of hyperinflation coupled with a drastic loss of income and poverty have contributed 

to the issue. President Maduro ignoring the situation has declined to accept international humanitarian 

assistance. As the issue in the State progresses to deteriorate in Standard of living rates and political 

stability, a larger magnitude of people are leaving the State and this puts the surrounding Countries 

with the herculean task of providing the refugees with adequate facilities. One of the countries that has 

participated in providing for the refugees is Columbia. The spread of older and eradicated diseases, 

such as measles and smallpox, is also a concern with the majority remaining in the Latin American 

region. Although the United Nations Human Rights Committee (UNHRC) has stated that most 

internally and externally displaced Venezuelans are not defined as refugees, a large magnitude of the 

people are in need of humanitarian help, international protection, and opportunities to rejuvenate their 

once financially stable status. 

The International Organization for Migration (IOM) and the UNHCR had approximated that towards 

end of 2019, the number of Venezuelan refugees reached over 5.3 million. While a large magnitude of 

Venezuelan migrants has fled to Colombia, the rest of the population have fled to Peru, Ecuador, Chile, 

the southern Caribbean and the surrounding areas. This is especially deteriorating as Colombia is 

coping with its own political situations and other pressures. The border between Venezuela and 

Columbia extends to over 1378 Kilometres and there are 7 official crossing points in the same, while 

the others are unofficial. There are hundreds of unofficial crossing points on the border, which makes 

it impossible to track all transitions. Host countries have been willing to register some Venezuelan 

migrants and by October 2018 had granted 960,000 Venezuelan arrivals alternative legal forms of stay. 

The Government of Venezuela has made it difficult for the Venezuelan population to obtain a passport 

and therefore the legal status outside the country remains ambiguous8.  Governments, humanitarian 

organizations (national and international) are responding to the needs of displaced Venezuelans and 

host communities in the region. Services provided vary by country and include support for reception 

centers and options for shelter; emergency relief items, such as emergency food assistance, safe 

drinking water, and hygiene supplies; legal assistance with asylum applications and other matters; 

protection from violence and exploitation; and the creation of temporary work programs and education 

opportunities. The World Health Organization (WHO) is constantly helping the Government in buying 

 
3 Corrales, J, The Authoritarian Resurgence: Autocratic Legalism in Venezuela 26 JOD 12, 37-51 (2015). 
4 Id., 
5 Corrales, J.,Hidalgo, M, The Quality of the Venezuelan Democracy under Hugo Chávez 89-118 (2013). 
6 Crahan, M. E., Castro Mariño, S.M., Cuba-US Relations: Normalization and its challenges,1 NYLAS 10, 26 (2016). 
7 Ellner, S, Toward a ‘Multipolar World’: Using Oil Diplomacy to Sever Venezuela’s Dependence 40 NACLA  12, 15-

22 (2007). 
8 Hoffmann, Bureaucratic socialism in reform mode: the changing politics of Cuba’s post-Fidel era, 37 TWQ 1700, 1730-

1744 (2016). 
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medications for the fatal diseases that have popped up in the region. In keeping with international 

humanitarian standards, U.S. humanitarian assistance is generally provided on the basis of need and 

according to principles of universality, impartiality, and independence9. Humanitarian organizations 

have expressed concern not just about the many logistical and security problems in delivering 

assistance to Venezuela, but also the prospect of humanitarian assistance being used as a tool in a 

political contest. The Maduro regime has so far blocked relief supplies from entering Venezuela via 

Cúcuta10. 

 

ACCOUNTABILITY OF THE STATE OF VENEZUELA AT THE NATIONAL AND 

INTERNATIONAL LEVEL 

With respect to all Laws of Human Rights, both applicable to a Country through Customary 

International Law, or the kind consented to through international or regional human rights instruments, 

The States are bound to follow11. States as a whole have positive and negative obligations; negative 

obligations to not impede with enjoyment of rights (e.g. Right to Life), and positive obligations to 

ensure that there is no impedance by others in the rights12. The positive obligations to ensure the 

protection of people includes the requirement to criminalize acts that constitute gross human rights 

violations in order to ensure that perpetrators are held to account13. A specific feature of the duty to 

protect is the obligation to investigate, prosecute and punish all acts that amount to gross violations of 

human rights. Principle 19 of the UN Updated Set of Principles for the Protection of Human Rights 

through Action to Combat Impunity in this regard provides that: “States shall undertake prompt, 

thorough, independent and impartial investigations of violations of human rights and international 

humanitarian law and take appropriate measures in respect of the perpetrators, particularly in the 

area of criminal justice, by ensuring that those responsible for serious crimes under international law 

are prosecuted, tried and duly punished”. In the transitional judicial paradigm, it is imperative to 

understand that, while truth commissions or similar mechanisms are an important aspect of the right 

to truth as a way to compensate victims must be used in combination with the investigation of facts 

undertaken with a view to prosecuting those responsible for gross violations of human rights14. 

Ensuring the accountability of perpetrators of gross human rights violations also forms key elements 

of the right of victims to effective remedies and reparation. In the case of extrajudicial killings, for 

example, the Human Rights Committee has explained that the duty to investigate, prosecute and punish 

arises from the obligation of States parties to the International Covenant on Civil and Political Rights 

(ICCPR) to provide an effective remedy to victims of human rights violations, set out in Article 2(3) 

of the ICCPR, when read in conjunction with the right to life under Article 6. Reparation includes the 

right to satisfaction and guarantees of non-repetition. In the context of accountability, satisfaction 

incorporates two key elements: ‘justice’ through prompt, thorough, independent and impartial 

investigations that lead to judicial and administrative sanctions against perpetrators; and truth, 

involving the verification and full and public disclosure of facts. Further elements of the right of 

victims to effective remedies and reparation are considered in part 3.3 of this report15. The issue of 

responsibility for gross human right infringements and the war against impunity faces numerous issues, 

both in legal terms and as to State practices and policies. The Venezuelan Constitution expresses that 

 
9 Engstrom, The Inter-American Human Rights System: Impact Beyond Compliance 23 (2018). 
10 Id., 
11 Jones, Societies Under Siege: Exploring how international economic sanctions (do not) work 923 (2015). 
12 Id., 
13 LeoGrande, A Policy Long Past Its Expiration Date: US Economic Sanctions Against Cuba, Social Research 82 AIQ, 

939, 966 (2015). 
14 Mesa-Lago, The Emerging Non-State Sector in Cuba’s Economy, 52 LARR 150, 156 (2017). 
15 Id., 
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gross human rights infringements and crimes against humanity may not be subject to pardon, have no 

legal time limit (As per their Statute of Limitations) and are inside the purview of the ordinary courts. 

In any case, not all acts including gross human rights infringement are within the scope of their law; 

there are inadequacies in their definitions; and the purview of military courts reaches out to gross 

human rights infringements committed by members of the military. While a lack of political will to 

hold the wrongdoers to account has sustained for many years, recent changes in the position of the 

Attorney General of the Republic and the Office of Public Prosecutions may signal a move away from 

impunity in the country16. 

In any case, a portion of these offenses are not as per the meanings of these wrongdoings under 

International Law. For instance, with respects to torture (set out in Article 17 Special Law to Prevent 

and Punish Torture and other Cruel, Inhuman or Degrading Treatment), The Committee against 

Torture has concluded that the shortcomings in the criminalization of torture are “open real or potential 

loopholes for impunity” By way of further example, the crime of enforced disappearance (Article 180-

A of the Criminal Code) presents serious problems. In cases attributable to State agents, the crime of 

enforced disappearance is limited to situations of illegal deprivation of liberty and does not include as 

perpetrators persons or groups of persons acting with “the authorization, support, or acquiescence of 

the State”. The Inter-American Court of Human Rights has concluded the crime of enforced 

disappearance, as set out in the Criminal Code, does not reflect the criteria established by the Inter 

American Convention on Forced Disappearance of Persons. Moreover, several violations under 

international law are not referenced in Venezuelan law. Despite the fact that the Constitution alludes 

to crimes against humanity and Venezuela is a Member of the Rome Statute, these violations are not 

indicated in their national law. The nation's criminal law doesn't make reference to genocide, despite 

the fact that Venezuela endorsed the Convention on the Prevention and Punishment of the Crime of 

Genocide in 196017. Forced enrollment and utilization of children by the military isn't completely 

culpable under Venezuelan criminal law, despite the fact that Venezuela is involved with the Optional 

Protocol to the Convention on the Rights of the Child on the contribution of children in armed conflict, 

and despite the fact that the Constitution denies forced enrollment of either children or adults it is only 

viewed as a wrongdoing when committed by an illegal armed groups18. 

 

POSSIBLE SOLUTIONS TO A SEEMINGLY NEVER-ENDING PROBLEM 

Although it might seem that there is no recourse to the Venezuelan Crisis, implementing a democratic 

discourse and acquiring aid from other countries are certain to work. The situation as it stands is at a 

critical stage due to the rapid transition from a Democratic country to an Authoritarian country. A 

country which was once termed as the best example of a Democracy is now in shambles. Through the 

course of this Chapter, we analyse the possible solutions which might help the country to revive from 

itself. 

Dr. Jennifer McCoy, Distinguished University Professor of Political Science at Georgia State 

University, discussed that a potential outcome for the situation in Venezuela; could be a negotiated 

solution19. Although, for it be a success, there has to be a democratic dialogue between the Government 

and the people itself. This would especially work in a country like Venezuela, whose people to this 

day has a restricted opinion on the Governments function. An instance of this working is when the 

 
16 Id., 
17 Posner, The Twilight of Human Rights Law, 240 (2014).  
18 Id., 
19 GSR, Solving The Economic & Security Crisis in Venezuela, (Jul. 8, 2020), 

 https://globalsecurityreview.com/solving-the-economic-security-crisis-in-venezuela/ 
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United Kingdom had held a referendum for BREXIT20. The settlement should be not arbitrary, should 

be free from the influence of the President and the military, it should be for the betterment of the 

country and its people. A negotiated settlement would thus address the following problems; firstly, 

food and medical shortage which is a basic human Right; The UNHRC had in a report mentioned, 

“The right to adequate food is realized when every man, woman and child, alone or in community with 

others, has physical and economic access at all times to adequate food or means for its procurement” 
21; Secondly, Providing economic support to revive the falling economy; and Thirdly, there should be 

a restriction on the Venezuelan Capital Control Schemes and the two currency models which caused a 

situation of Hyperinflation. Hyperinflation is a very difficult hole out of which to climb. Very few 

economies ever experience it, and it’s hard to stop it without massively cutting government spending22. 

Furthermore, The State of Venezuela had withdrawn itself from the IMF23, and the World Bank24 and 

heavily relied upon China for loans in exchange for oil as collateral; however, this is inherently 

unsustainable for a country whose economy is heavily dependent on Oil as a source of income. In 

order to revive they need the help of the aforesaid institutions; instead of relying upon china and Russia 

which consequentially had an effect on the Venezuelan economy. The only way to break this chain is 

by letting the currency to float. This will put an end to the chronic balance of payment crises and 

mostly corruption that is prevalent. There are many policies which can be adopted to improve the 

current economic condition in Venezuela. The government will have to take strict measures to bring 

down the inflation. 

Furthermore, the most effective way to stop Venezuela from swallowing itself in debt is through the 

pressure from the international community; however, that has not been effective as of yet25. Although, 

the National Assembly leader Juan Guaido has declared himself interim president and dozens of 

countries in the Americas and Europe have recognised him as Venezuela's legitimate leader; Maduro 

has rejected the international community’s plea to step aside or call new, free and fair elections. 

Maduro isn’t stepping down from his role as President is due to his immense influence over the 

Country’s military, through the same he has created a Military regime that are incredibly loyal to him26. 

This is effectively why the United states will only initiate a dialogue with Venezuela when Maduro is 

removed from his post. The United States had in an attempt however, called for the protection of Press 

Freedom as well as the Freedom of Assembly, but this provoked the Venezuelan Government and they 

retaliated by expelling 3 U.S. diplomats. This as a repercussion deteriorated the relations between the 

United States and Venezuela27. International support is needed to encourage dialogue between the 

 
20 BBC, Brexit: All you need to know about the UK leaving the EU, (Jul. 10, 2020), https://www.bbc.com/news/uk-

politics-32810887 
21  UNHRC, The Right to Adequate Food, (Jul. 8, 2020), 

https://www.ohchr.org/Documents/Publications/FactSheet34en.pdf 
22 The Conversation, What caused hyperinflation in Venezuela: a rare blend of public ineptitude and private enterprise, 

(Jul. 10, 2020) https://theconversation.com/what-caused-hyperinflation-in-venezuela-a-rare-blend-of-public-ineptitude-

and-private-enterprise-102483 
23 Bloomberg, IMF Won’t Lend to Venezuela Because Maduro Lacks Recognition, (Jul. 10, 2020), 

https://www.bloomberg.com/news/articles/2020-03-17/venezuela-requests-5-billion-from-imf-to-fight-coronavirus. 
24  Reuters, Venezuela leadership issue still blocking IMF, World Bank aid, (Jul. 10, 2020) 

https://www.reuters.com/article/us-imf-worldbank-venezuela/venezuela-leadership-issue-still-blocking-imf-world-bank-

aid-idUSKCN1RN1TH 
25 Aljazeera, Can the international community solve Venezuela's crisis?, (Jul. 8, 2020), 

https://www.aljazeera.com/programmes/insidestory/2019/02/international-community-solve-venezuela-crisis-

190208180029890.html 
26 Fortune, 4 steps to fix Venezuela, (Jul. 8, 2020), https://fortune.com/2016/02/20/venezuela-oil-bolivar/ 
27Brookings, Toward a Peaceful Solution for Venezuela’s Crisis, (Jul. 8, 2020), 

https://www.brookings.edu/blog/up-front/2014/02/20/toward-a-peaceful-solution-for-venezuelas-crisis/ 
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government and the aggrieved, it should be aimed at reducing violence, fixing the economy and 

ascertaining the people their basic Human Rights.  

 

CONCLUSION 

Venezuela being a former solid example of what a democracy should look like has now entered into 

the crevices of a fully authoritarian rule. The political and the economic climate have made the State 

into one of the most dangerous places to be in. Drawing an example from the Kosovan, Yemeni and 

Sudani crises, the State needs a revamp of its electoral policies and economic schemes. Drawing funds 

from international organizations put into the system without the intervention of the government itself, 

could possibly enable the State to sustain itself considering the political crisis surrounding it. 

Moreover, the humanitarian aspect of the State needs further consideration in the international 

community. The poverty and unemployment rates have destroyed the economy and any help the State 

can accrue should be taken. Moreover, a rejuvenation of the prior National Constituent Assembly 

should be made. The need of the hour is to bring back the nations former glory by revising the 

economic, political and legal aspects of the State. 
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VIRTUAL COURTS: CULTIVATING SEEDS OF DIGITISATION 

- Sahil Khan & Nancy Kesarwani* 

 

ABSTRACT 

The world has witnessed the outbreak of technological advancements since the 21st Century, from 

the creation of the World Wide Web (www), to the digitalization of every aspect of human life. Other 

than the basic necessities of human expression under the fundamental rights of Article 19, the same 

has been amended to provide the provision for access to the Internet as one of the key highlights of 

ensuring freedom of speech and expression. Law and justice is an essential aspect of social, 

economic, political and every dimension of human life. The legal developments are an outcome of 

social interactions of the public in order to cater to the eminent needs. Since the adoption of 

technology worldwide, state governments have adapted virtual processes to facilitate the public in 

terms of state/governmental formalities. At present, most of the sectors of the government have been 

processing data and information through the transmission over digital technologies, including the 

administrative orders. Apart from the accessibility of FIRs, case details and judgements over the 

Internet, the states have initiated the litigation proceedings over the Internet as well in the pretext of 

the Coronavirus Outbreak. The fast-track transition of traditional courts into virtual courts seems to 

fit the agenda to most needful, however, the lack of technical knowledge among the legal profession 

undoubtedly poses complications, short and long term both. 

 

LAYING THE BEDROCKS FOR DIGITIZATION OF COURTS 

Virtual Court is a concept aimed at eliminating the presence of litigant or lawyer in the court and 

adjudication of the case online. The scope of virtual courts enables the parties/lawyers to process their 

court proceedings, such as filing, payment of court fee, document presentation, etc, digitally over a 

designated server/website. This development aims at providing the reach to the courts while staying at 

home, rather than performing the formalities by visits to courts.  The earliest ideas of virtual courts 

were derived from the principle of ‘Open Justice’, involving legal processes characterized by openness 

and transparency. The Covid-19 outbreak throughout the world has profoundly affected mankind, 

halting almost every aspect of human interaction with the world. All businesses worldwide have been 

extremely affected due to the pandemic.  The communicability of the disease from human to human 

with almost no alternatives to prevent, except avoiding the gathering of the people, has taken down the 

foundations of many states in the world.  

The Hon’ble Supreme Court of India, following up the principle of Open Justice, laid down Naresh 

Shridhar Mirajkar & Ors. v. State of Maharashtra and Ors., that: 

“… Public trial in open court is undoubtedly essential for the healthy, objective and fair 

administration of justice. Trial held subject to the public scrutiny and gaze naturally acts as a check 

against judicial caprice or vagaries and serves as a powerful instrument for creating confidence of 

the public in the fairness, objectivity, and impartiality of the administration of justice.”1 

To avoid gathering to people in the busy days of courts, as well as prevent the further spread of the 

disease, the Supreme Court of India has laid down the principles for all subordinate courts to 

accommodate digital technologies such as the use of Video-Conferencing tools, to process the trials as 

 
* Students, BA LLB (H), Galgotias University, Greater Noida, Uttar Pradesh 
1 1967 AIR, 1 1966 SCR (3) 744. 
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well as fulfil judicial duties. The High Courts as well, have been given direction to ensure availability 

of technological devices to the District courts as well, to ensure a smooth running of cases over the 

digital arena. The steps towards digitalization coincided with the ‘Open justice’ theory to ensure to the 

public a much more transparent judiciary.  

In the backdrop of the world’s largest democracy, India has embarked upon the developments to ensure 

independent and fair justice to all, managing necessary adjustments to suit the public morality. Indian 

judiciary initiated the digitalization amidst the pandemic by establishing the first virtual E-court at the 

High Court of Judicature at Hyderabad, inaugurated by the Chairperson of the Supreme Court e-

Committee, Justice Madan B Lokur. Since the passage of the revolution of digital courts, various courts 

have ensured a connection to the National Judicial Data Grid (NJDG). The grid is a systematic 

mechanism that is used to generate reports over the management of the cases online, giving a boost to 

the transparency of the judiciary. The NJDG has fostered a real-time tracking of cases and enabled it 

to act as a mechanism for transcription of evidence.  

Initiated earlier than the notion of Virtual courts, the judiciary embarked upon the trends of E-Courts 

MMP (Mission Mode Project), initially proposed to implement ICT in Indian judiciary over the span 

of 5 years strategically. The MMP aims to develop, deliver, install, and implement automated decision-

making and decision-support systems in 700 courts across Delhi, Bombay, Kolkata and Chennai; 900 

courts across 29 State/ Union Territory capitals; and 13,000 district and subordinate courts across the 

Nation.2  

 

AN EDGE OVER COURTROOMS 

Ensuring a constant flow of justice, the decision makers of Indian legal fraternity opted for Virtual 

courts as a reaction to the ultimate suspension of justice delivery system at times of the coronavirus 

pandemic. Litigants advocating technological advancements present the status of extensive in-court 

proceedings are a waste of economic resources such as money, and also the time and paper. However, 

general advantages that were fostered upon while the decision of virtual courts took pace, offer 

sustainability of virtual courts over the traditional court-based proceedings.  

1. Digital transition over paper 

The Indian courts are burdened with over 2 lakh cases that have immense paperworks attached, littering 

the courts with an uncontrollable stack of case files. With the virtual proceedings of the cases, the 

human contact is reduced, enabling the use of editor tools like MS Office and Adobe to create files 

digitally and transmit orders over the internet, totally in the digital form. Further, the courts provide an 

online filling of forms and necessary formalities reducing the burden of maintaining separate files.  

2. National Data Grid 

The introduction of a national Grid has enabled the courts to keep track of all the cases, in respect of 

the pending cases, filing stages, disposal of cases as well as the subject matter of all the cases being 

uploaded over the Web to be accessible with ease. This reduces the lag between the proceedings on 

lack of documents/references to precedents and the time taken to search them among the piles of 

unorganised storage.  

3. Increased transparency in adjudication  

 
2 Mission Mode Project, Ministry of Electronics & IT, India. 
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The world’s largest democracy is much debatable on account of the enormous elements of corruption 

and the dark-side of the court formalities. The virtual representation eliminates the human 

involvement, thus ensuring a much more transparent record of court legalities fostering efficient and 

fair delivery of justice.  

4. Greater accessibility  

‘Justice shall not merely be done; it must also be visible.’ Following the legal principle, the virtual 

courts provide to the common man the facilities of home-based payments of fees (E-Challan), 

overview of the case as to the status and orders, providing greater accessibility to people residing in 

far- off places, while the transportation has also been restricted on account of the lockdown.  

5. Status of under-trial prisoners 

The courts all over India are over-burdened with the amount of pending cases, resolution in reduced 

efficiency to deliver timely justice. In such pretext, the trials of prisoners under custody beyond the 

time frames could be easily monitored and declared the status of their prima-facie cases, thus, ensuring 

no lags in the active functions of the courts in disposing the pending cases with a convergent focus. 

6. E-Witness Examination in the trials 

The Supreme Court of India, in consideration of active cases, have relied upon the virtual screening 

processes, including the E-Witness Examination. However, the infrastructure required for the same 

have only been limited to the Apex court, thus is not uniformly exercised.  

The framework of virtual courts has been designed to meet the requirements of justice delivery in the 

times of world crisis, accompanied with efficient procedure. However, technological developments in 

Judiciary may offer merits upon the Judiciary in India, however, the technological gap is a demerit in 

the huge population of India, which restricts the flow of data and information on lack of technological 

infrastructure. The paralegal staff does not possess sufficient knowledge and workforce to ensure every 

court record to be put over the Internet in the form of digital media.   

 

VIRTUAL COURTS - A GLITCH? 

The revolution to upgrade the legal fraternity with optimum use of technology to direct justice to the 

society, the concept of virtual courts appears to be lucrative. However, on account of the present 

resources in hand, it is not obscure to understand that the revolution is much likely to pose an imminent 

technological gap among the legal professionals. On account of recent achievements in the fields of 

technological know-how as compared to the developed nations, India faces an existing dilemma which 

draws the line between the advancements in technology and the lack of technical knowledge. A great 

proportion of the advocates and other associated members of legal experts have been recently exposed 

to the technologies of the world. Conducting the most important tasks of litigation on the virtual 

platform without prior knowledge of the same, would create differences in execution of the duties as 

the virtual platform sometimes runs into unusual errors leaving the user clueless to resolve the same.  

Indian courts have had extensive history of profound precedents and judgements, while handling a 

huge number of disputes. The judiciary is headed at the Supreme Court of India, subordinated by 24 

High Courts and 600 District Courts. To equip each of the judicial institutions with digital technologies 

to proceed with the directions of the Supreme Court of India to hold virtual proceedings, it would 

require large investments of capital to establish the required tools. At the times of the pandemic, when 

the world economy is at the blink of decline, deploying the resources for virtual setup of judiciary from 

the funds for public maintenance would impact the Indian economy at large. 
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Even though, the provisions for virtual proceedings have been incorporated in the disposal of extreme 

cases which are urgent in nature of their delivery of judgements. However, switching of the entire 

judiciary towards establishment of virtual courts would deteriorate the authenticity of the witnesses, 

procurement of evidence, and other significant documents. The paper prints of documents offer a more 

reliant and authentic source of evidence than the digital media, as the same is open to misappropriation.  

Furthermore, while the virtual courts grant transparency and confidentiality by reducing the attendance 

only to the litigants and the judges during the proceedings, the same can be manipulated on account of 

breaches of security and privacy of the data, as maintenance of a secured database is debatable in a 

world full of technological prodigy, wherein new threats continue to emerge with each passing day.  

 

A POSSIBLE ALTERNATE 

The society is dynamic, with the quality of adaptations and adjustments to the complications faced 

from time to time. In the present hour of the need, when most of the commercial activities have halted 

with no alternatives, the economies worldwide have been put at a risk of decline. In order to sustain in 

the era of mass unemployment and business disruption, it is very much evident that corporations and 

business stakeholders have adopted the ‘work from home’ technique to ensure the continuance of the 

commercial activity. The pandemic has greatly impacted the socialisation of human beings with each 

other, as well as pushed them to innovate ideas and techniques to cope up with the circumstances.  

Much of the official duties of the governments worldwide have been initiated on home-based execution 

of activities. The transition to virtual courts is one of the strategies opted by the Judiciary in India to 

cater to the needs of justice and public order via video-conferencing tools and devices from virtual 

courtrooms. A large faction of policymakers, bureaucrats and legal professionals have been 

encouraged to shift to digital means and have been advocating the enhanced and widespread adaptation 

of technologies to carry out the essential tasks, even post the pandemic as a normal course of action. 

They have supported the claims of the far-flung litigants who face immense difficulties in 

transportation and reaching out to the courts of justice, which based on public morality, should have 

been in close accessibility to all.   

Critics to the view of Virtual Courts express their deprivation of technical skills to argue the restoration 

of the normal course of judiciary post the pandemic. They rest their beliefs on account of the mass 

uneducation and unavailability of digital devices that support video-conferencing and the Internet. 

Centralising the fundamental principles of justice, they advocate on the idea of open courts that have 

roots in the foundations of Judiciary. They possess firm opinions that the shift into the virtual litigations 

would marr the mere objectives of justice and accessibility to courts,as have been institutionalised in 

the Constitution of India.  

Highlighting the provisions under Article 145(4) of the Constitution of India, they derive out that “no 

judgment shall be delivered by the Supreme Court other than in open court.” It further, provides that 

no report shall be made under Article 143 other than in accordance with an opinion also delivered in 

open court. Section 327 of the Criminal Procedure Code and Section 153-B of Civil Procedure Code 

also mandates open court hearings in all criminal and civil cases.3 

Further, the criticism revolves around the scope of sinister interests, wherein the attendance only to 

the judges and the litigants invokes the idea of public justice and may lead to arbitrary decisions and 

would offend the principles of justice. They refer to the judgements delivered by the Supreme Court 

 
3 Senior Advocate Arijit Prasad, “Virtual Court- Can they replace Open Court Hearings?”. Lawstreetindia.  
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of India, relating to the live stream of proceedings, in the case of Swapnil Tripathi v. Supreme Court 

of India held that “access to justice can never be complete without the litigant being able to see, hear 

and understand the course of proceedings first hand.” 4  The Court also acknowledged that the 

principle of open court hearings would have to be adhered when Rules for live streaming of court 

proceedings are made. 

In light of advancements and the criticisms towards the adoption of Virtual courts as a substitute for 

the normal course of action of Courts is highly debatable. The ambiguities in the notion of an open 

court poses doubts on the status of virtual courtrooms. On one hand, the accessibility of journalists 

during the proceedings is in question with regards to the openness of the litigation procedures to the 

public. On the other hand, most perceive Open justice as the accessibility to the institutions of Courts 

to appeal their respite in any court of law as easily as possible.  

In one the key conferences held by the NALSAR University, involving the speaker as Justice DY 

Chandrachud, Chairman of E-Committee of Supreme Court, he clearly expressed the principle of 

‘Open Courts’ and how the principle was the backbone of our legal system and shall never be replaced 

by the virtual courts. 

Determining the status of virtual courts as a substitute requires much consideration to the technological 

innovations involved in the administration of justice. Furthermore, the implementation of guidelines 

pertaining to such transitions must be implemented in a progressive and structured manner. 

Consonance to the principles of justice must be adhered to, while enforcing the virtual exercise of 

courts, at the same time while ensuring conformity to the majesty of courts. 

Prospects for the legacy 

The technology at hand offers comprehensive solutions to the contemporary restrictions put upon the 

judiciary. To deal with the impositions, web technology plays a crucial role in bridging the gap between 

human isolation and the delivery of justice. The greater exploitation of the technology and digital 

media has been initiated by the courtrooms, creating a litigant-friendly environment, enabling the users 

to surf through the databases with ease. Strategic adoption of digital execution of courtrooms in the 

long term requires establishment of a set of standards that must be adhered over web technological 

usage in order to meet the compatibility of database management and access to the same. As far as the 

apparatus is important to equip the traditional open curt halls with the virtual dimension, so is the call 

for a digital awareness for legitimate and effortless use of high-end technologies.  

The 21st Century has opened up vast dimensions of technological developments and the accessibility 

to the same. However, the key loopholes exist within the implementation procedures. As the reports 

suggest, most subordinate courts have not been successful in updating their databases with the NJDG, 

restricting the network of a nation-wide database of courts and similar records.  

However, ince the Jio revolution and mass distribution of smartphones across the nation, it shall not 

be absurd to state that virtual courtrooms are the future of the traditional courts, given some 

prerequisites to be adhered to, in order for a smoother functioning with the most involvement of the 

public.   

 

 

 

 
4 (2018) 10 SCC 628. 
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CONCLUSION 

“It is citizen-centric. It is an effort of the Indian judiciary to tell our citizens that we realise that time 

has value, that courts are not just places where citizens come just to be granted an adjournment.”5  

In the backdrop of the pandemic, the judiciary has been an outcome of adaptations and upgrades that 

have ensured all-season availability of judicial remedies to the exploited mass. Present;y, the evolution 

of virtual courts is the necessity to sustain the judicial system in India and elsewhere, however, it is 

blunt to avoid the shortcomings that may emerge on lack of the familiarity with the electronic 

execution. It is highly to be acknowledged that the government in all due course has been formulating 

remedial measures to facilitate the public with the utmost faith in the system. However, it all seems 

more pragmatic than the actual implementation of the guidelines which seek urgency to be 

supplemented with the policies that encourage comprehensive setting up of Virtual courts. 

The paramount attribute to a successful digitization of Courts is the well-defined infrastructure. The 

idea is a citizen-centric mechanism that surpassed the physical boundaries in the path of achieving 

greater accessibility to justice. A user- friendly interface available to the common public is the need of 

the hour, and the objective underway. Introduction of training modules and activities shall be 

considered to pave the way for a committed judiciary based beyond physical foundations.  

As for the legacy of the future courts, the technology at hand is the key to achieve greater liberation of 

the tools for the common mass. Undoubtedly, the concept of digitization is to accompany mankind for 

future generations. All that is required is a realistic approach in defining the best-fit arena of public 

facilities and the modes to channelise them, for the good of all. 

 

 
5 Justice DY Chandrachud. 
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LABOUR LAWS: EXAMINING THROUGH THE GLASS DOORS OF 
INTERNATIONAL AND INDIAN STANDARDS 

- Anshu Singh* 

 

ABSTRACT 

“Generally, Labour Legislations are constructively fortified with the goal of revitalizing the socio-

economic fabric of the country through their malleable yet firm provisions, which hypothetically 

works its way through harmonizing the relationship between employer and employee.” 

- Henrietta Newton Martin 

Conflict is intrinsic to labour relations and also forms the basic structure of labour law. The 

transnational solution for labour conflicts has an extremely important role to play in this globalized 

era, to national frameworks, for the most part in the present setting of globalization and trans-

nationalization, of modern relations. For this reason, the International Labor Organization (ILO), 

an organization of transnational work clashes guideline and a directing substance of center work. 

Industrial harmony is an integral part of progress, especially in developing countries. This is needed 

to maintain a suitable work-life balance and vital to the survival of the economies. There cannot be 

any unilateral imposition by the employer or the union on the employee. This will in turn disregard 

the cordial industrial relations. 

International Labour Organizations aims at solving the above-mentioned disputes. They have tried 

setting out some minimum standards that need to be abided by most of the organizations around the 

globe for better experience at the workplace. The member states need to adopt the guidelines 

mentioned by ILO for better sustainability in the long run. 

This paper is aimed at highlighting the definition of International Labour Law, the various sources 

from where it has come into existence, the International Labour Standard- its creation and the 

Australian ratification. Lastly, the paper discusses about the Indian Labour laws and how they aim 

at protecting the livelihood of people. 

Keywords: Labour laws, conventions, ratifications, ILO NORMLEX, decent and productive work. 

 

INTRODUCTION 

Labour law, the fluctuated collection of law applied to such issues as business, compensation, states 

of work, trade union, and industrial relations. In its most complete sense, the term incorporates social 

security and disability insurance also. In contrast to the laws of contract, tort, or property, the 

components of labour law are to some degree less homogeneous than the principles administering a 

specific legitimate relationship. Notwithstanding the individual authoritative connections becoming 

out of the customary business circumstance, labour law manages the legal prerequisites and aggregate 

connections that are progressively significant in large scale manufacturing societies, the legitimate 

connections between organized financial interests and the state, and the different rights and 

commitments identified with certain kinds of social administrations.1 

 
* Student, Amity Law School, Amity University Kolkata. 
1  Introduction to International Labour Standards, last accessed on 01.07.2020 at 10:00 AM 

https://www.ilo.org/global/standards/introduction-to-international-labour-standards/lang--

https://www.ilo.org/global/standards/introduction-to-international-labour-standards/lang--en/index.htm#:~:text=Since%201919%2C%20the%20International%20Labour,%2C%20equity%2C%20security%20and%20dignity.
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DEFINITION OF INTERNATIONAL LABOUR LAW 

From the time we have entered into the realm of civilization, we have felt the utmost necessity of doing 

some work which will fetch us livelihood and will help us improve the standard of living. The word 

‘labour’ in its generic term means the physical work or effort that is put on an individual. But, if we 

peek into the pages of history, then it can be observed that doing work did not mean something to be 

“paid for”.2 

International Labour law is that branch of law which deals with international rules and regulating 

governing issues concerning work. The law covers both the substantive and procedural portion. The 

substantive aspect deals with the rule of law established at the international level and the procedural 

aspect deals with the adoption and implementation at the national level.3 

 

SOURCES OF INTERNATIONAL LABOUR LAW 

The mother organisation which governs the labour law internationally is ‘International Labour 

Organization’. This institution governs and enforces the laws relating to labour put on by a certain 

individual. International Labour Organization is a particular office of the United Nations with the 

command to advance social equity and globally perceived human and work rights. Its primary points 

are to advance rights at work, empower not too bad business openings, improve social insurance and 

fortify exchange on business related issues.4  

The labour standards set up by the ILO form the basis of the structure of international labor law. The 

below pointers will explain few important things briefly: 

The targets of the ILO are contained in the Preamble to the ILO Constitution, and the Annex to the 

Constitution, entitled Declaration concerning the points and reasons for the International Labor 

Organization (the 'Revelation of Philadelphia'). These targets structure the reason for the arrangement 

of the worldwide work gauges.5  

ILO Declaration on Fundamental Principles and Rights at Work- this declaration is authoritative on all 

Member States and submits them to regard and advance standards and rights in four classes, regardless 

of whether they have sanctioned the pertinent Conventions. These four classifications are: opportunity 

of affiliation and the powerful acknowledgment of the privilege to aggregate dealing, the disposal of 

constrained or mandatory work, the cancelation of kid work and the end of segregation in regard of 

business and occupation (Article 2).6 

 

VARIOUS OTHER SOURCES OUTSIDE THE DECLARATION OF ILO 

 
en/index.htm#:~:text=Since%201919%2C%20the%20International%20Labour,%2C%20equity%2C%20security%20and

%20dignity.,   
2 Labour, Meaning, Kinds and Importance, By Saqib Shaikh, last accessed on 01.07.2020 at 10:30 AM,  

https://www.economicsdiscussion.net/labour/labour-meaning-kinds-and-importance-economics/13749 
3  Public International Law, International Labour Law, last accessed on 01.07.2020 at 10:45 AM, 

https://unimelb.libguides.com/internationallaw/labour_law 
4  Labour Law (International), International Labour Standards, Last accessed on 01.07.2020 at 12:00 PM, 

https://www.ilo.org/inform/online-information-resources/research-guides/labour-law/lang--en/index.htm 
5 Ibid. 
6 Ibid. 

https://www.ilo.org/global/standards/introduction-to-international-labour-standards/lang--en/index.htm#:~:text=Since%201919%2C%20the%20International%20Labour,%2C%20equity%2C%20security%20and%20dignity.
https://www.ilo.org/global/standards/introduction-to-international-labour-standards/lang--en/index.htm#:~:text=Since%201919%2C%20the%20International%20Labour,%2C%20equity%2C%20security%20and%20dignity.
https://www.economicsdiscussion.net/labour/labour-meaning-kinds-and-importance-economics/13749
https://unimelb.libguides.com/internationallaw/labour_law
https://www.ilo.org/inform/online-information-resources/research-guides/labour-law/lang--en/index.htm
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Treaties established other than the ILO framework and certain principles of standard global law 

additionally structure some portion of worldwide labour law.7  

Various UN Human Rights Conventions suffices International Labour Law. Huge numbers of the 

rights and commitments presented by UN Treaties incorporate some that are proposed to be practiced 

explicitly with regards to work, for example, the rights to approach pay and to join and structure 

worker's organizations. Likewise, UN instruments give rights that are proposed to be practiced for the 

most part, yet in addition influence the work relationship. For instance, instruments that assurance free 

affiliation necessitates that singular labourers ought to reserve the option to frame and join worker's 

guilds.8  

The Proclamation by the UN Human Rights, Treaties and Pacts that form part of international labor 

law include: 

1. The Universal Declaration of Human Rights 1948 (Article 23 states the right to work, to equal pay 

and the right to form and join trade unions).  

2. The International Convention on the Elimination of All Forms of Racial Discrimination, 1965  

3. The International Covenant on Civil and Political Rights, 19669  

4. The International Covenant on Economic, Social and Cultural Rights, 1966  

5. The Convention on the Elimination of All Forms of Discrimination Against Women, 1979  

6. The Convention on the Rights of the Child, 1989. 

 

INTERNATIONAL LABOUR STANDARDS 

International Labour Standards are an extensive set of legal regulations that establish basic principles 

and rights at work, with an objective of escalating the global working conditions. 

The Conventions and Recommendations of the ILO form the basis of International Labour Standards. 

Conventions are basically less formal than a treaty and are defined as legally binding International 

Agreement that may be ratified by the Member States who are signatories to the agreement. 

Recommendations are suggestions or proposals for carrying out the best course of action. For instance, 

it can be seen that a convention can be put to the use of laying basic principles for the implementation 

by the ratifying countries, whereas recommendation suffices the convention by putting up more 

intricate guidelines on the process of application. Recommendations can be applied on an autonomous 

basis as well i.e., it can stand independently.10  

The International Labour Standards were set up to promote the equality between women and men 

while they are at work. The main objective is to provide them with decent and productive work with 

 
7 Public International Law, International Labour Law, Other Sources of International Labour Law, Last accessed on 

01.07.2020 at 13:10 PM, 

https://unimelb.libguides.com/internationallaw/labour_law#:~:text=OTHER%20SOURCES%20OF%20INTERNATION

AL%20LABOUR,Conventions%20create%20international%20labor%20law. 
8  ILO, International Lanour Organisation, Last Accessed on 01.07.2020 at 17:30 PM, 

https://www.un.org/youthenvoy/2013/08/ilo-international-labour-organization/  
9 The University of Melbourne, Public International Law: International Labour Law, last accessed on 01.07.2020 at 18:30 

PM, http://unimelb.libguides.com/internationallaw/labour_law#:~:text=International%20labour%20standards%20are 

%20a,form%20the%20international%20labor%20standards. 
10 International Labour Organisation, Last Accessed on 02.07.2020 at 11:00 AM, 

https://www.britannica.com/topic/International-Labour-Organization 

https://unimelb.libguides.com/internationallaw/labour_law#:~:text=OTHER%20SOURCES%20OF%20INTERNATIONAL%20LABOUR,Conventions%20create%20international%20labor%20law.
https://unimelb.libguides.com/internationallaw/labour_law#:~:text=OTHER%20SOURCES%20OF%20INTERNATIONAL%20LABOUR,Conventions%20create%20international%20labor%20law.
https://www.un.org/youthenvoy/2013/08/ilo-international-labour-organization/
https://www.britannica.com/topic/International-Labour-Organization
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proper conditions of freedom, equity, security and dignity. In the present globalized economy, 

worldwide labour guidelines are a basic segment in the universal structure for guaranteeing that the 

development of the worldwide economy gives advantages to all. 

“Labour is not a commodity”. Labour is intrinsic to a person’s dignity, well-being and development. 

Economic development is a facet which is necessary for the improvement of lives of human beings. 

At the United Nations General Assembly in September 2015, better than average work and the four 

mainstays of the Decent Work Agenda – business creation, social assurance, rights at work and social 

exchange – turned into the focal components of the new Sustainable Development Agenda 2030.11 

 

CREATION 

There is always an element of ‘Concern’ behind creation of any ‘standards’. Likewise, the International 

Labour Standards were established for ensuring safe working conditions while the people are at work.12 

As an initial step, the Governing Body consents to put an issue on the plan of a future International 

Labor Conference. The International Labor Organization readies a report that investigations the law 

and practice of part States concerning the issue in question. The report is imparted to Member States 

and to labourers and member associations for remarks and is then submitted to the International Labour 

Conference for a first discussion. A subsequent report is then arranged by the Office with a draft 

instrument, which is likewise sent for remarks and submitted for conversation at the accompanying 

meeting of the Conference, where the draft instrument is talked about, altered as important and 

proposed for selection. This "twofold conversation" technique gives Conference members adequate 

chance to analyze the draft instrument and offer remarks on it. Ratification is a process whereby a State 

accepts the Convention and Protocol as a legal instrument. An embraced Convention or Protocol 

ordinarily comes into power a year in the wake of being confirmed by two part States. When it has 

sanctioned a Convention or Protocol, a nation is dependent upon the ILO ordinary administrative 

framework, which is answerable for guaranteeing that the instrument is applied.13  

The ILO NORMLEX International Standards and Instruments14 database contains all Conventions, 

Protocols to Conventions, and Recommendations.  

The ILO's Governing Body has distinguished eight shows as 'key', covering subjects that are 

considered as central standards and rights at work. The eight crucial shows are: 

1. Opportunity of Association and Protection of the Right to Organize Convention, 1948.  

2. Option to Organize and Collective Bargaining Convention, 1949.  

3. Constrained Labour Convention, 1930.  

4. Cancelation of Forced Labor Convention, 1957.  

5. Least Age Convention, 1973.  

6. Most exceedingly awful Forms of Child Labor Convention, 1999.  

7. Equivalent Remuneration Convention, 1951.  

8. Separation (Employment and Occupation) Convention, 1958.  

 
11  Labour Law and Sustainable Development, Last accessed on 02.07.2020 at 12:10 PM, 

https://www.britannica.com/topic/International-Labour-Organization 
12  International Labour Standards, Last Accessed on 02.07.2020 at 14:00 PM, https://www.ioe-emp.org/en/policy-

priorities/international-labour-

standards/#:~:text=ILO%20International%20Labour%20Standards%20(ILS,principles%20and%20rights%20at%20work

. 
13 Ibid. 
14 NORMELX, Last Accessed on 02.07.2020 at 16:25 PM, 

https://www.google.com/search?q=ILO+NORMLEX+International+Standards+and+Instruments&oq=ILO+NORMLEX

+International+Standards+and+Instruments&aqs=chrome..69i57j33.648j0j7&sourceid=chrome&ie=UTF-8 

https://www.britannica.com/topic/International-Labour-Organization
https://www.ioe-emp.org/en/policy-priorities/international-labour-standards/#:~:text=ILO%20International%20Labour%20Standards%20(ILS,principles%20and%20rights%20at%20work.
https://www.ioe-emp.org/en/policy-priorities/international-labour-standards/#:~:text=ILO%20International%20Labour%20Standards%20(ILS,principles%20and%20rights%20at%20work.
https://www.ioe-emp.org/en/policy-priorities/international-labour-standards/#:~:text=ILO%20International%20Labour%20Standards%20(ILS,principles%20and%20rights%20at%20work.
https://www.ioe-emp.org/en/policy-priorities/international-labour-standards/#:~:text=ILO%20International%20Labour%20Standards%20(ILS,principles%20and%20rights%20at%20work.
https://www.google.com/search?q=ILO+NORMLEX+International+Standards+and+Instruments&oq=ILO+NORMLEX+International+Standards+and+Instruments&aqs=chrome..69i57j33.648j0j7&sourceid=chrome&ie=UTF-8
https://www.google.com/search?q=ILO+NORMLEX+International+Standards+and+Instruments&oq=ILO+NORMLEX+International+Standards+and+Instruments&aqs=chrome..69i57j33.648j0j7&sourceid=chrome&ie=UTF-8


 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 291  

 

Under Australian law15, ratification of a treaty doesn't give it restricting power domestically - a 

settlement just turns out to be a piece of Australian law as an 'immediate wellspring of individual rights 

and commitments' the point at which it is consolidated into local enactment (Minister for Immigration 

and Ethnic Affairs v Ah Hin Teoh (1995)183 CLR 273 [25]). 

Of the 7 major ILO Conventions confirmed by Australia, just one has been unequivocally consolidated 

into Australian local enactment: The Discrimination (Employment and Occupation) Convention, 1958 

has been executed by the Australian Human Rights Commission Act 1986 (Cth) as Schedule 1.  

In any case, when Australia is involved with an arrangement however has not executed this locally by 

enactment, there is an assumption that while instituting enactment, Parliament, by all appearances, 

plans to offer impact to Australia's commitments under global law (High Court of Australia - Mason 

CJ and Deane J in Teoh (1995) 183 CLR 273 [26]). 

Notwithstanding this legal understanding of Australian rules, one of the unequivocal objects of 

Australia's essential resolution overseeing modern relations, the Fair Work Act 2009 (Cth), is to 

'consider Australia's global work commitments' (s 3(a)). 

 

LABOUR LAWS IN INDIA 

The labour laws in India fundamentally flow from the Constitution, specific legislations in relation to 

the subject matter both at the central and state level along with judicial pronouncements along with 

administrative rulings and regulations.16 The pertinence of a particular legislation is mostly contingent 

inter alia on the nature of the industry; the number of breadwinner employed; stipend payable to the 

employee, regime of employment amongst others.17 Of the numerous legislations that exist both at 

the central and state level, the crucial ones have been summarised below. 

A. Employees State Insurance Act, 1948  

The ESI Act make provisions for the sake of the employees in case of sickness, maternity and 

employment injury.18  

Features of the Act 

1. The ESI Act covers  

• Factories;  

• Other classes of establishments (industrial, commercial agricultural) as may be informed by 

the suitable government.  

2. Employees drawing wages up to a certain extent in institution covered by the ESI Act are 

needed to be insured, with a commitment on the employer to make certain contributions in 

relation thereto.  

 
15 Employement in Australia, Last accessed on 02.07.2020 at 19:00 PM, https://iclg.com/practice-areas/employment-and-

labour-laws-and-

regulations/australia#:~:text=All%20employees%20in%20Australia%20are,additional%2012%20months%20of%20leav

e. 
16 Indian Labour Laws, Last Accessed on 03.07.2020 at 14:20 PM, https://en.wikipedia.org/wiki/Indian_labour_law 
17 Labour Laws in India, Last Accessed on 03.07.2020 at 17:20 PM, https://www.jagranjosh.com/general-knowledge/list-

of-major-labour-laws-in-india-1588921260-

1#:~:text=Minimum%20Wages%20Act%2C%201948%2C%20Factories,and%20unorganised%20sectors%20in%20Indi

a. 
18 Employees’ State Insurance At, 1948, Last Accessed on 04.07.2020 at 9:40 AM, https://blog.ipleaders.in/employees-

state-insurance-act-1948/ 

https://iclg.com/practice-areas/employment-and-labour-laws-and-regulations/australia#:~:text=All%20employees%20in%20Australia%20are,additional%2012%20months%20of%20leave.
https://iclg.com/practice-areas/employment-and-labour-laws-and-regulations/australia#:~:text=All%20employees%20in%20Australia%20are,additional%2012%20months%20of%20leave.
https://iclg.com/practice-areas/employment-and-labour-laws-and-regulations/australia#:~:text=All%20employees%20in%20Australia%20are,additional%2012%20months%20of%20leave.
https://iclg.com/practice-areas/employment-and-labour-laws-and-regulations/australia#:~:text=All%20employees%20in%20Australia%20are,additional%2012%20months%20of%20leave.
https://en.wikipedia.org/wiki/Indian_labour_law
https://www.jagranjosh.com/general-knowledge/list-of-major-labour-laws-in-india-1588921260-1#:~:text=Minimum%20Wages%20Act%2C%201948%2C%20Factories,and%20unorganised%20sectors%20in%20India.
https://www.jagranjosh.com/general-knowledge/list-of-major-labour-laws-in-india-1588921260-1#:~:text=Minimum%20Wages%20Act%2C%201948%2C%20Factories,and%20unorganised%20sectors%20in%20India.
https://www.jagranjosh.com/general-knowledge/list-of-major-labour-laws-in-india-1588921260-1#:~:text=Minimum%20Wages%20Act%2C%201948%2C%20Factories,and%20unorganised%20sectors%20in%20India.
https://www.jagranjosh.com/general-knowledge/list-of-major-labour-laws-in-india-1588921260-1#:~:text=Minimum%20Wages%20Act%2C%201948%2C%20Factories,and%20unorganised%20sectors%20in%20India.
https://blog.ipleaders.in/employees-state-insurance-act-1948/
https://blog.ipleaders.in/employees-state-insurance-act-1948/
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3. In addition, the employer is also needed to register himself under the ESI Act and keep 

prescribed records and registers along with filing of forms with the concerned authorities. 

 

B. The Payment of Gratuity Act, 1961  

The Payment of gratuity Act furnishes for payment of gratuity to employees employed in factories, 

shops and institutions or establishments who have put in uninterrupted service of 5 years, in the event 

of their superannuation, retirement, resignation, death or disablement.19  

Features of the Act 

1. Covers every shop or establishment in which at least ten or more persons are employed.  

2. The regulation of ‘5-year continuous service’ is however moderated in case of death or disablement 

of an employee. 

3. Gratuity is generally calculated at the rate of 15 days’ wages for every concluded year of service 

with the employer.  

4. Under this Act, an employer is compelled for a maximum gratuity pay out of Rs. 350,000 for an 

employee.  

5. The POG Act also stipulates the employer to obtain and keep an insurance policy for the employer’s 

duty towards payment of gratuity. 

C. The Employees Provident Fund and Miscellaneous Provisions Act, 1952  

The legislation furnishes the institution of compulsory Provident Fund, Pension Fund and Deposit 

Linked Insurance Funds for the interest of eligible employees in factories and establishments as may 

be mentioned.20  

Features of the Act 

1. Covers every establishment or institution employing twenty or more persons.  

2. A liability is put down on the employer and employee to make precise contributions to the funds 

specified above after obtaining the required registrations.  

3. There is also a need to keep prescribed records and registers and filing of forms with the concerned 

authorities. 

D. The Maternity Benefits Act, 1961  

The Maternity Benefits Act manages the employment of women in prescribed establishments for a 

certain period of time before and after child-birth and to come up with maternity benefit and other 

benefits.21  

 
19 Payment of Gratuity Act, 1961, Last Accessed on 04.07.2020 at 11:30 AM, https://blog.ipleaders.in/payment-gratuity-

act-

1972/#:~:text=The%20Payment%20of%20Gratuity%20Act%2C1972%20was%20enacted%20with%20sole,e.g.%2Cold

%20age%20retirement%20amount%2C 
20  Employee Provident Fund and Miscellaneous Provisions Act, 1952, Last Accessed on 04.07.2020 at 13:00 PM, 

https://blog.ipleaders.in/payment-gratuity-act-

1972/#:~:text=The%20Payment%20of%20Gratuity%20Act%2C1972%20was%20enacted%20with%20sole,e.g.%2Cold

%20age%20retirement%20amount%2C 
21  Maternity Benefit Act, 1961, Last Accessed on 04.07.2020 at 15:20 PM, 

http://www.whatishumanresource.com/Maternity-Benefit-Act-

1961#:~:text=The%20Maternity%20Benefit%20Act%2C%201961%2C%20protects%20the%20employment%20of%20

women,all%20establishments%2C%20including%20private%20sector. 

https://blog.ipleaders.in/payment-gratuity-act-1972/#:~:text=The%20Payment%20of%20Gratuity%20Act%2C1972%20was%20enacted%20with%20sole,e.g.%2Cold%20age%20retirement%20amount%2C
https://blog.ipleaders.in/payment-gratuity-act-1972/#:~:text=The%20Payment%20of%20Gratuity%20Act%2C1972%20was%20enacted%20with%20sole,e.g.%2Cold%20age%20retirement%20amount%2C
https://blog.ipleaders.in/payment-gratuity-act-1972/#:~:text=The%20Payment%20of%20Gratuity%20Act%2C1972%20was%20enacted%20with%20sole,e.g.%2Cold%20age%20retirement%20amount%2C
https://blog.ipleaders.in/payment-gratuity-act-1972/#:~:text=The%20Payment%20of%20Gratuity%20Act%2C1972%20was%20enacted%20with%20sole,e.g.%2Cold%20age%20retirement%20amount%2C
https://blog.ipleaders.in/payment-gratuity-act-1972/#:~:text=The%20Payment%20of%20Gratuity%20Act%2C1972%20was%20enacted%20with%20sole,e.g.%2Cold%20age%20retirement%20amount%2C
https://blog.ipleaders.in/payment-gratuity-act-1972/#:~:text=The%20Payment%20of%20Gratuity%20Act%2C1972%20was%20enacted%20with%20sole,e.g.%2Cold%20age%20retirement%20amount%2C
https://blog.ipleaders.in/payment-gratuity-act-1972/#:~:text=The%20Payment%20of%20Gratuity%20Act%2C1972%20was%20enacted%20with%20sole,e.g.%2Cold%20age%20retirement%20amount%2C
http://www.whatishumanresource.com/Maternity-Benefit-Act-1961#:~:text=The%20Maternity%20Benefit%20Act%2C%201961%2C%20protects%20the%20employment%20of%20women,all%20establishments%2C%20including%20private%20sector.
http://www.whatishumanresource.com/Maternity-Benefit-Act-1961#:~:text=The%20Maternity%20Benefit%20Act%2C%201961%2C%20protects%20the%20employment%20of%20women,all%20establishments%2C%20including%20private%20sector.
http://www.whatishumanresource.com/Maternity-Benefit-Act-1961#:~:text=The%20Maternity%20Benefit%20Act%2C%201961%2C%20protects%20the%20employment%20of%20women,all%20establishments%2C%20including%20private%20sector.
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Features of the Act 

1. Covers every shop or establishment in which at least ten or more persons are employed.  

2. It lays down paid leave of 12 weeks, payment of maternity benefits and legislates prohibitions on 

dismissal, reduction of wages paid to pregnant women, etc. 

E. The Industrial Employment (Standing Orders) Act, 1946  

The Standing Orders Act requires with definite precision the conditions of employment of 

breadwinners employed and to make them known to such workmen.22  

Features of the Act 

1. Needs employers in industrial establishments, which employ 100 or more workmen or employees.  

2. The Standing Orders Act needs every employer to which the Standing Orders Act covers to validate 

and register the draft standing order proposed by him in a definite and prescribed manner.  

3. However until the draft standing orders are validated, the prescribed standing orders given in the 

Standing Orders Act must be adhered to. 

F. The Industrial Disputes Act, 1947  

This enactment Contains provisions regarding lockouts, retrenchment, investigation and settlement of 

industrial disputes and unfair or discriminatory labour practices.23 

Features of the Act 

1. Covers all commercial and industrial establishments.  

2. This act is not applicable to workers recruited in a managerial or administrative capacity.  

3. This act is Not applicable to workers who are hired in a supervisory capacity, drawing wages 

exceeding ten thousand rupees per month. 

G. Factories Act, 1948  

Factories Act incorporates provisions for ensuring the wellbeing of the workers employed in factories 

in terms of health, safety, working hours, benefits, leave, overtime pay and so on.24  

Feature of the Act 

1. This act has its applicability to premises that are involved in manufacturing process and 

employing at least twenty or more workers. 

 

H. Child Labour (Prohibition and Regulation) Act, 1986  

This legislation prohibits the engagement and involvement of children in various occupations and to 

prohibit the involvement of adolescents in hazardous occupations.25  

 
22  The Industrial Employment (Standing Orders) ACT, 1946 in India, Last Accessed on 04.07.2020 at 18:00 PM, 

https://blog.ipleaders.in/industrial-employment-standing-orders-act-1946/ 
23  The Industrial Disputes Act, 1947, Last Accessed on 04.07.2020 at 20:41 PM, 

http://www.whatishumanresource.com/the-industrial-disputes-act-

1947#:~:text=The%20Industrial%20Dispute%20Act%20of%201947%2C%20came%20into%20force%20on,first%20da

y%20of%20April%2C%201947.&text=The%20objective%20of%20the%20Industrial%20Disputes%20Act%20is%20to

%20secure,of%20industrial%20disputes%20by%20negotiations. 
24 Factories Act,1947, Last Accessed on 05.07.2020 at 9:40 AM,  http://www.legalserviceindia.com/legal/article-149-

the-factories-act-1948.html#:~:text=The%20main%20objectives%20of%20the,1. 
25  The Child Labour (Prohibition and Regulation) Act, 1986, Last Accessed on 05.07.2020 at 17:30 PM, 

https://blog.ipleaders.in/child-labour-prohibition-regulation-act-1986/ 

https://blog.ipleaders.in/industrial-employment-standing-orders-act-1946/
http://www.whatishumanresource.com/the-industrial-disputes-act-1947#:~:text=The%20Industrial%20Dispute%20Act%20of%201947%2C%20came%20into%20force%20on,first%20day%20of%20April%2C%201947.&text=The%20objective%20of%20the%20Industrial%20Disputes%20Act%20is%20to%20secure,of%20industrial%20disputes%20by%20negotiations.
http://www.whatishumanresource.com/the-industrial-disputes-act-1947#:~:text=The%20Industrial%20Dispute%20Act%20of%201947%2C%20came%20into%20force%20on,first%20day%20of%20April%2C%201947.&text=The%20objective%20of%20the%20Industrial%20Disputes%20Act%20is%20to%20secure,of%20industrial%20disputes%20by%20negotiations.
http://www.whatishumanresource.com/the-industrial-disputes-act-1947#:~:text=The%20Industrial%20Dispute%20Act%20of%201947%2C%20came%20into%20force%20on,first%20day%20of%20April%2C%201947.&text=The%20objective%20of%20the%20Industrial%20Disputes%20Act%20is%20to%20secure,of%20industrial%20disputes%20by%20negotiations.
http://www.whatishumanresource.com/the-industrial-disputes-act-1947#:~:text=The%20Industrial%20Dispute%20Act%20of%201947%2C%20came%20into%20force%20on,first%20day%20of%20April%2C%201947.&text=The%20objective%20of%20the%20Industrial%20Disputes%20Act%20is%20to%20secure,of%20industrial%20disputes%20by%20negotiations.
http://www.legalserviceindia.com/legal/article-149-the-factories-act-1948.html#:~:text=The%20main%20objectives%20of%20the,1.
http://www.legalserviceindia.com/legal/article-149-the-factories-act-1948.html#:~:text=The%20main%20objectives%20of%20the,1.
https://blog.ipleaders.in/child-labour-prohibition-regulation-act-1986/
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Features of the Act 

1. This enactment covers all establishment including a shop, commercial establishment, workshop, 

farm, residential hotel or restaurant, theatre or other place of public leisure or entertainment.  

2. Lays down a list of industries/undertakings where employment of children and adolescents is strictly 

prohibited. 

I. The Minimum Wages Act, 1948  

Under the Minimum Wages Act, the State and Central Governments have the authority to notify the 

minimum wages payable to the employees.26 

 Features of the Act 

1. Under the Minimum Wages Act, every employer is directed to pay not less than the minimum wages 

to all employees engaged to do any kind of work whether skilled, unskilled, manual or clerical in any 

employment listed in the schedule to the Minimum Wages Act, in respect of which minimum rates of 

wages have been secured or revised under the Minimum Wages Act.  

2. Minimum wages are determined on the basis of factors including the industry, location and nature 

of work performed. 

J. The Payment of Wages Act, 1936  

The Payment of Wages Act has been legislated to control the payment of wages in a specific form at 

regular intervals without unauthorized deductions and to secure a speedy and effective remedy to 

employees against illegal deductions and unjustified hindrance caused in paying wages.27  

Features of the Act 

 1. This enactment applies to all the persons employed in a factory, industrial or other establishment, 

either directly or indirectly, through a sub-contractor and lays down the imposition of fines and 

deductions and lays down wage periods.  

2. The Payment of Wages Act has its applicability in factories and industrial or other establishments 

where the monthly wages payable are less than 6,500 per month or any other higher sum as the Central 

Government may by notification prescribe. 

K. The Equal Remuneration Act, 1976  

The Equal Remuneration Act lays down the payment of equal remuneration to men and women 

workers for almost same or similar nature of work and elimination of discrimination on the basis of 

sex, against women in the proceeding of employment and for matters connected therewith or incidental 

thereto.28 

Features of the Act 

1. Under the Equal Remuneration Act, there shall be no discrimination in recruitment and service 

conditions, except in cases where employment of women is prohibited or restricted by law.  

 
26 Minimum Wages Act, 1948, Last Accessed on 06.07.2020  at 18:00 PM, https://www.lawnn.com/minimum-wages-

act-1948/ 
27 Payment of Wages Act, 1936, Last Accessed on 07.07.2020 at 16:30 PM, http://www.whatishumanresource.com/the-

payment-of-wages-act-1936 
28 The Equal Remuneration Act, 1976, Last Accessed on 08.07.2020 at 14:00 PM, https://taxguru.in/corporate-law/outline-

equal-remuneration-act-

1976.html#:~:text=Equal%20Remuneration%20Act%2C%201976%20provides,laws%20or%20rules%20or%20regulatio

ns%3F 

https://www.lawnn.com/minimum-wages-act-1948/
https://www.lawnn.com/minimum-wages-act-1948/
http://www.whatishumanresource.com/the-payment-of-wages-act-1936
http://www.whatishumanresource.com/the-payment-of-wages-act-1936
https://taxguru.in/corporate-law/outline-equal-remuneration-act-1976.html#:~:text=Equal%20Remuneration%20Act%2C%201976%20provides,laws%20or%20rules%20or%20regulations%3F
https://taxguru.in/corporate-law/outline-equal-remuneration-act-1976.html#:~:text=Equal%20Remuneration%20Act%2C%201976%20provides,laws%20or%20rules%20or%20regulations%3F
https://taxguru.in/corporate-law/outline-equal-remuneration-act-1976.html#:~:text=Equal%20Remuneration%20Act%2C%201976%20provides,laws%20or%20rules%20or%20regulations%3F
https://taxguru.in/corporate-law/outline-equal-remuneration-act-1976.html#:~:text=Equal%20Remuneration%20Act%2C%201976%20provides,laws%20or%20rules%20or%20regulations%3F
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2. This enactment also lays down that every employer should keep such registers and other documents 

in relation to the workers employed by him/ her in the specified manner. 

L. Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) 

Act, 2013  

This enactment specifies a mechanism for prevention and forbiddance of workplace sexual harassment 

and for redressal of grievances or complaints concerning workplace sexual harassment.29 

 Features of the Act 

1. This enactment covers every private sector company or a private venture, undertaking, project, 

institution, establishment, community, trust, non-governmental organization, subdivision or service 

provider engaged in commercial, professional, educational, entertainment, industrial, health and well-

being services or financial undertaking involving, production, supply, sale, distribution or service.  

2. This enactment directs an employer to set up an ‘internal complaints committee’ at each office or 

branch, of a company employing at least 10 employees. 

 

CONCLUSION 

It should be firmly accepted that labour laws needs to be accepted to its full swing by the enterprises 

and organizations, everywhere throughout the world. The average workers normally work under cruel 

conditions, and reserve the privilege to get sufficient remuneration for their hard work. The 

remuneration and privileges should stand on an equal pedestal. The privileges should not be set aside 

with the hope of getting the remuneration. The technology is put to use only when the human beings 

are ready to take up the same. Therefore, the human beings should be treated with utmost and dignity 

for carrying out their jobs and most importantly they should be recognized in an overall manner. 

 
29 Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act, 2013, Last Accessed on 

09.10.2020 at 11:00 AM, https://www.mondaq.com/india/employment-litigation-tribunals/348338/overview-of-the-

sexual-harassment-of-women-at-

workplace#:~:text=As%20per%20the%20Sexual%20Harassment,an%20officer%20of%20the%20National 

https://www.mondaq.com/india/employment-litigation-tribunals/348338/overview-of-the-sexual-harassment-of-women-at-workplace#:~:text=As%20per%20the%20Sexual%20Harassment,an%20officer%20of%20the%20National
https://www.mondaq.com/india/employment-litigation-tribunals/348338/overview-of-the-sexual-harassment-of-women-at-workplace#:~:text=As%20per%20the%20Sexual%20Harassment,an%20officer%20of%20the%20National
https://www.mondaq.com/india/employment-litigation-tribunals/348338/overview-of-the-sexual-harassment-of-women-at-workplace#:~:text=As%20per%20the%20Sexual%20Harassment,an%20officer%20of%20the%20National
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TRIBAL WOMEN: CUSTOMARY LAWS AND PRACTICES OF TRIBE 

- Asmita Jataria* 

 

Democratic institutions have made much progress in twentieth century. However, gender equality in 

real sense has not been accomplished. One of the greatest challenges women are facing is the gap 

between their legal rights and their ability as individuals to claim them. Patriarchal values in Indian 

society are so entrenched that women have internalised these to a great extent.   

The family structure in India is patriarchal, patrilocal and patrilineal. Patriarchy denotes a culture of 

the power relationship that promotes man’s supremacy and women subjugation. It encompasses 

institutional endorsement of man’s ascendancy within the family and other social structures. 

Women not only bear the brunt of gender but also caste. Tribal women are the most vulnerable section 

of society. On the social ladder they fall at the lowest of structure. They face the double-edged 

violence/suppression from the society, first being women and on top of it tribal women. 

The present study is an attempt to study the status of women of Dimasa, Karbi, Ao Naga, Chakma and 

Kabui Naga tribal societies of North East India particularly in view of prevailing customary laws and 

practices. These tribes are protected from any legislative and judicial intervention in their customary 

laws as per the sixth schedule of the constitution. 

Most tribes of the north east region consider their customary law intrinsic to their identity and part and 

parcel of their culture and tradition. Their origin lies in habits that grew into customs through imitation 

and acquiescence in the values they symbolise. A norm becomes a law when the community members 

respect and adhere to it as integral to their heritage. It is true particularly of traditional societies that 

only had unwritten laws and usages regulating the human behaviour of individuals. Such laws maintain 

social order and are a stabilising factor in that society. Customary Law can thus be defined as a set of 

rules that attain the force of law because a society observes them continuously and uniformly for a 

long time.  

Customary law changes over time. Flexibility and the ability to change over time is an important 

feature of customary law. Traditional authorities have the right to make new customary law, and to 

amend and repeal existing customs. It is sometimes referred to as “living law” because the current 

practices of a particular community must be considered in order to understand the community’s 

customary law properly. 

Customary laws regulate the everyday life of the tribal people in every aspect. Its main function is to 

bring social order in the society, therefore; the formation of customary laws should be according to the 

needs and interests of the society as a whole not concerning the individual’s interest or sex for that 

matter. The needs of every member in the society should be dealt with much consideration without 

being biased and not classifying the status or sections. Every member should be treated equally in the 

way one deserves to 

The aim of this paper is multi-faceted. It looks at the status of women of Dimasa, Karbi, Ao Naga, 

Chakma and Kabui Naga tribal societies of North East India particularly in view of prevailing 

customary laws and practices. In doing so, I will analyse the status of tribal women vis-a-vis property 

ownership and inheritance. Independent rights in land for women is considered as the most important 

step for women empowerment. Kishwar has pointed out that unless women obtain secure and 
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independent rights in land, they cannot negotiate a better deal for themselves in the family, the village 

and the society. 1 

 

DIMASA AND KARBI OF ASSAM 

The predominantly hilly areas of Assam fall within the districts of Dima Halao (North Cachar) and 

Karbi Anglong. The Dimasa tribe numbering around 50,000 inhabits the North Cachar Hills district of 

Assam. The Dimasas and Karbis generally practice jhuming where slash and burn methods of 

cultivation are carried out. There are small areas of dry land and wetland, which are regularly 

cultivated. The ownership of land usually remains with the head of the family. Generally, the tribal 

rules of ownership of land are in complete contrast to the modern notions of private ownership. 

Traditional tribal people never bothered about privately owning the land occupied by them for earning 

a livelihood although the germs of private ownership were germane in many of their customary 

practices. 

The Dimasa society being patrilineal, the proprietary rights of the family are vested in a male member 

and the sons can only inherit the paternal property. There are three types of property in the society: 

firstly, the paternal property which consists of land, weapons, money, house, cattle, etc., secondly, the 

mother's property consisting of jewellery, clothes, looms and accessories, and, lastly, the common 

property mainly consisting of cooking utensils, brass metal etc.2  

According to customary law, the paternal property (including land) is solely inherited by the sons, the 

maternal property by the daughters only, and the common property is inherited by the sons and 

daughters equally. The sons can never inherit the maternal property even if there is no daughter in the 

family, in which case the property will pass to the nearest female relative. Similarly, the daughter 

cannot inherit paternal property. The widow of a deceased husband can be guardian of the younger 

members of the family, but she cannot have any claim over the property of the dead husband.3 She 

can remain as guardian of the family although her eldest son is regarded as the actual head of the 

family.  

Among the Karbis, inheritance is patrilineal. All the sons inherit the father's land, but the eldest gets a 

larger share. The rest get equal shares from the remaining portion. However, the widow can inherit her 

husband's property in rare circumstances except in the case of remarriage according to customary law.4 

However, Karbi women play important roles in the family especially in religious activities. After 

marriage the woman retains her surname, partly maintaining her individual identity unlike in other 

parts of India. They are involved in economic activities liķe cultivation, cutting, weeding, clearing 

jungles for jhum or collecting fruits, tubers etc. But they are not allowed to attend the village court or 

partake food along and community feasts. Among the settled agricultural groups they do not participate 

in an important event of the agricultural cycle but perform other tasks such as planting, hoeing, and 

weeding that are back breaking and involve bending in wet fields for long periods. They are not allow 

to inherit landed property.5 

The market can provide vital sociological information about a place. In these areas, the proximity or 

remoteness of the market determines the nature of women's work as well as their control by their 

 
1  Shellunglu Kamen, ‘Customary Inheritance Practices and Women among the Kabui Naga of Manipur’, Indian 

Anthropologist, Vol. 41, pp. 56 
2 M Parwez, ‘Customary Law and Women’s Empowerment: Case of Dimasa and Karbi of Assam’, Proceedings of Indian 

History Congress, Vol. 71, pp. 1201 
3 Ibid., pp. 1201 
4 Ibid., pp. 1202 
5 Ibid., pp. 1202 
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presence or absence. The commercialization of agriculture, market forces, have subverted the 

economy, which has developed into a petty bourgeoise one where individual and class interests become 

paramount over the community interest and control. Such changes have also altered the nature and role 

of the traditional institutions, leading to the strengthening of patriarchal values.  

A survey indicates that the Dimasa being predominantly Hindu and maintaining their autonomy and 

culture encountered a social sphere where males dominated control over markets, education, and 

religion. The impact is visible in the shortfall in women’s education and strengthening of patriarchy.6 

Dimasa women are unable to exercise any control over the economy. They used to have a relatively 

better status when community ownership of land was prevailing but the introduction of individual 

ownership, the emergence of class-consciousness and commercial economy led to the deterioration of 

their status. This is also due to a lack of exposure to education and knowledge of the outside world. 

Once the individual ownership emerged changing traditions of community ownership, it did not 

change the customary traditions denying any land inheritance to the women. 

 

AO TRIBE OF NAGALAND 

In the post-colonial era, the rules for the administration of justice and police in the Naga Hills have 

continued in force, provided settling of disputes as per the customary laws. Article 371A of the 

constitution provided them immunity from Parliamentary legislation in almost all their affairs unless 

the local bodies adopt it.  

The Aos are one of the major tribes out of the sixteen major tribes of Nagaland. The Ao are patriarchal 

and patrilineal but Ao women play important roles in the socio-cultural, ritual and economic life. The 

Ao women not only look after the household but also participate actively in agricultural production 

and jhuming thus contributing substantially to labor-intensive work.  

Although the family used to male-centric, women were consulted on every aspect, particularly in 

litigation wives used to be more vocal. The sale of any kind property depended on the wife’s consent, 

theoretically husband has not been bound, but he has to follow the age-old custom to seek the consent 

of wife and she is equal to participants in all rituals. However, they did not have any representation in 

the village council. The village council is called Putumenden composed of the adult male members of 

the village. 

The position of women in Ao society may be seen in the customs governing property inheritance, 

succession, divorce, debt payment and residence after marriage. In Ao society, the father being the 

head of the family is the sole owner of the ancestral as well as self-acquired property both movable 

and immovable. The property is inherited by the male line. The daughters were not entitled to the 

inheritance as they go out of the family after marriage. A widow could possess the property for the 

maintenance of herself and minor children, but could not inherit and after her death, it gets vested in 

the son. A widow was treated as guardian of the family but the effective head of family used to be the 

eldest son.7  

The Ao society treats the institution of marriage as sacred and is largely a social contract – where an 

offer for marriage is made by the bridegroom and acceptance of the said proposal by the bride. 

Marriage confers conjugal rights and in case any party withdraws from it the affected party can 

approach the putumenden (clan elders) who can make an enquiry and direct for restitution of the 

 
6 Walter Fernendes & Sanjay Barbora, Modernisation and Women’s status in North Eastern India: A Comparative Study 

of Six Tribes, NESRC, Guwahati, pp. 86-87  
7 M. Parwez, ‘Women on the Margin: Customary Laws and Practices of Tribe’, Proceedings of Indian History Congress, 

Vol. 73, pp. 1369 
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conjugal right and on failure remarriage is allowed.8 A widow can not marry within one year of death 

of the husband if this is violated fine could be imposed, whereas in case of divorce one can marry any 

time once the divorce allowed by society. J.P. Mills and W.C. Smith have noticed divorce very 

common, but after World War II they got converted to Christianity and the church authorities do not 

grant divorce.9 Instances of divorce are rare in the Ao Naga Society, though customary laws recognize 

divorce. 

With the coming of the missionaries, the Nagas were exposed to education. The introduction of 

Christianity reinforced the detribalisation process and Christian missionaries carried the flag to Naga 

hills. The spread of education, conversion to Christianity and reach of a globalized market economy 

put then in a state of flux. They wish to modernize and yet they are anxious to pressure their customary 

law and practices as the bedrock of their society. This inevitably led to the emergence of identity 

politics in north-east India. The first ethnographical details about Ao Naga were recorded by J. P. Mill 

and followed in W.C. Smith's work. They have recorded details of the practices and in fact, many of 

them do not exist today. J.P. Mill was posted at Mokukchung and had the advantage of understanding 

the customs with the availability of interpreters. 

The women believed that biased interpretation of the customary law promotes hierarchy, 

disempowerment and oppressive and is discriminatory for the women. Colonial legislation and later 

on the post- independence constitutional provisions seem to have furthered the entrenchment of 

patriarchy. While recognizing the importance of the Autonomous District Council to regulate the 

affairs of tribal society, it overlooked the marginalization of women in such a setup. 

 

CHAKMAS TRIBE OF MIZORAM 

Chakrmas of Mizoram, who have migrated from the Chittagong Hill Tracts, had their origin in Burma 

(Myanmar) from where they were pushed to Chittagong Hills by a rival group. The history of the 

Chakmas is intermixed with Buddhist tradition. The region where they live is presently included within 

the ambit of the Sixth Schedule of the Indian Constitution - which protects their adherence to their 

customary laws and practices. These govern various aspects like marriage, divorce (chara-chari), 

adultery (sianli), adoption, inheritance maintenance, property, etc. 

Among the Chakmas the concept of ismali (undivided) property prevails.10 The Chakmas follow 

patrilineal system of inheritance in which the father remains the absolute owner of the property till his 

death unless he gifted a certain portion of the property during his lifetime. The daughters do not have 

any right to inherit property except when the parents voluntarily give any part of the property as a gift. 

Even the widowed mother does not have any right to inherit, though she may have contributed to 

acquiring the property, but she can enjoy the right of being the beneficiary (maintenance) of the late 

husband’s property (ismali) during her life time or till remarriage. 

Though Chakma women did not have right to inherit property nor she can get any share in the parental 

property except benevolence like gifts, they can be the sole owner of their personal property. The 

customary laws provide that the portion of land received from her (daughter) parents or from brothers 

at the time of marriage is her personal property to which no one can claim ownership except for her 

legal heirs. 

 
8 Ibid., pp. 1370 
9 Ibid. 
10 M. Parwez, ‘Customary Laws and Practices of Chakmas of Mizoram’, Proceedings of Indian History Congress, Vol. 

72, pp. 1387 
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Marriage for the Mizo is a civil contract. According to Parkin, marriage is accompanied by 

presentations, that is, property transfer. Bridewealth is paid for the bride by the groom and very often 

by his kin group also (family, lineage segment, village and so on), being consonant with the fact that 

marriage is frequently an alliance between groups and not simply a matter affecting the marriage 

partners and their closest kin alone.11  

In theory, bride price connotes a transfer of wealth but in reality, it is a token of exchange of the male 

authority over the bride which passes from her father's family to the groom's family. Rubin on the 

exchange of women in marriage argues that if women are the gifts, then it is men who are the exchange 

partners. And it is the partners, not the presents, upon whom reciprocal exchange confers its quasi-

mystical power of social linkage. A close analysis of the Mizo system of bride price exhibits male 

domination in society.  

A close scrutiny of the different forms of divorce illustrates that the men have more privileges as 

divorce is easy for them. Since divorce is approved by the law it situates women in a very fragile 

position. A divorced woman is entitled only Hmeicche Bungrua or Thuam which are articles of social 

value and no economic value.12 

The customary laws are often favorable to men and they enjoy the status which is provided to them by 

virtue of their gender; their superior status is reinforced strongly by the customary laws, and if such 

the status between male and female are differentiated by the customary laws itself it becomes a difficult 

and impossible task to sway away from the code of conduct followed from generation to generation. 

Mizo women like the other women belonging to different tribes in northeast region of India do not 

have any formal laws recognizing and protecting their rights. 

 

KABUI NAGA OF MANIPUR 

The Kabui tribe of the northeast is a patrilineal and patriarchal tribe. They are strictly governed by 

their un-codified customary laws. They practice both monogamy and polygamy, though polygamy is 

rare and looked down upon. Polyandry is unknown and concubinage is not at all tolerated. Child 

marriage is rare. Parallel cousin marriage among the Kabui is prohibited but cross-cousin marriage is 

preferred. There is no social stigma on widows and their remarriage is not disapproved.  

In this tribe, lineage is traced through the male line. Therefore, inheritance, especially ancestral land, 

is given to men only. The Kabui tribes consider women to be under the control and protection of their 

menfolk. There is no stated rule but there is a preference for sons over daughters. For instance, the lack 

of a son is a valid reason for divorce.  

The Kabui has a community as well as an individual land system but women are not allowed to own 

any type of ancestral land whether individual or community. Among the Kabui, in matters of acquired 

property especially land, it depends on the owner regarding whom he/she wants to give it to, but 

generally, it is given to the sons. If an acquired land falls within the Kabui village then the owner 

cannot give it to the daughter. This is because of the traditional belief that when she gets married, she 

will be considered as a member of her husband's household and village and therefore becomes an 

 
11 M. Parwez, ‘Searching Space: Women in the Customary Laws & Practices of the Tribal Societies in North East India’, 

Indian Journal of Applied Research, Vol. 3, pp. 175 
12 Mercie Gangte, ‘Gender and Customary Law: A Case Study of Mizo Tribe in North East India’, Indian Anthropologist, 

Vol. 46, pp. 29 
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outsider. Thus, property getting transferred to an outsider may seem like a mere excuse to retain male 

dominance over the properties and hence the society.13 

The Hindu Succession Act 1956 recognizes a daughter as an equal and absolute owner of the property 

with full rights at her disposal. There Muslim Personal Law (Shariat) Application Act of 1937 

accommodates the daughter by giving her half the share of the son. However, in case of the Kabui the 

Zeliangrong Customs Code 2005 indicates that only sons and not daughters are given a share in 

parental property.14 Thus, a daughter, whether married or unmarried, is excluded from inheriting the 

immovable properties of her deceased father but she gets a share in the distribution of his moveable 

properties. Even in the absence of the son, the daughter does not enjoy inheritance rights.  

As far as the position of widows is concerned tribal widows are far better off than widows from caste 

society. However, when it comes to inheritance, the Hindu Succession Act of 1956 provides the Hindu 

women the right to inherit property and dispose the same at will, unlike the tribal women who have 

only maintenance or usufruct right and this too depends on her staying back at her deceased husband's 

house. This is true for the Kabui also. A widow in the Kabui society inherits her deceased husband's 

moveable as well as immoveable properties but only as a custodian.  

Traditionally, the land is the basis of political power and social status. As such the Kabui women are 

excluded from the traditional political organization as a result of which they do not have any 

representative at the village council and no Kabui women have till date contested State Assembly 

elections. This consequently affects their social status and reinforces their image as dependent, passive, 

dutiful, and so on. 

As the Kabui men have control over the economic resources they also influence the religious, political 

and socio-cultural spheres as well as maintain their domination in the society. Since women are 

deprived of control over the economic resources, they have been dominated by men. Consequently, 

they are always placed second to men in almost every sphere.  

 

THE REALITY 

Chanock and Okoye pointed out that customary law is not something which has handed down from 

generation to generation in some pure form. It is not a relic of a pristine past which is fixed and uniform 

as thought by the colonial rulers. Customary law is a product of the interaction between the colonial 

power and the native elites. Which custom should be recognised as “law” depended on how useful it 

would be for their colonial rule and the male custodians of power in traditional societies provided them 

their much-required allies.15 As women did not have access to this opportunity, their point of view 

was not included and as a consequence, customary practices which were not necessarily obligatory 

and restrictive for women were recognized as customary laws.  

The study conducted by the National Commission for Women, New Delhi, pointed the interface with 

modernity has led to a reassertion of tribal identity. As they consider their customary law intrinsic to 

their identity, while doing so they give a fundamentalist interpretation, especially on issues relating to 

gender and re-interpret these from a male perspective alone. Since traditionally women are not given 

 
13  Shellunglu Kamen, ‘Customary Inheritance Practices and Women among the Kabui Naga of Manipur’, Indian 

Anthropologist, Vol. 41, pp. 59 
14 Ibid., pp. 60 
15 Ibid., pp. 56 
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inheritance rights, the assertion of these rights is seen as a threat to their tribal identity. It is seen as an 

outsider, alien culture influence and the men in power all the more resist it.16 

The problem is made worse when women in the northeast are told that they have a higher status 

compared to the rest. But while women in the rest of the country have access to a Constitution which 

guarantees equality to justice and political representation, it is not guaranteed to women under many 

of the customary laws of their tribes. Women in most cases cannot be members of the village councils 

or village heads, so they are not always guaranteed fair verdicts in the customary courts. Most tribes 

deny them the inheritance of clan land. In Nagaland, women are not represented in the village council. 

In the name of customary laws, men are opposing their election to the municipal councils, though the 

Constitution demands that a third of their members should be women. The customary laws provide an 

affordable and accessible system of justice, but unfortunately, it has no representation from half the 

population over whom it adjudicates. Women are by and large not represented and they have no option 

but to approach these bodies though they feel that they may not get a fair verdict. The alternative to 

this effective forum for conflict resolution is an expensive trial far away from home which they can’t 

afford. 

All of the above paints a grim picture of the status of women in the northeast. These glaring flaws are 

put out not to tarnish the pristine image, but to help us to stop celebrating our false glory and accept 

our own inadequacies and make way for much-needed change. We need to accept that in the social, 

economic and political fields women are not treated as equal under our customary laws. It is only when 

we acknowledge these failures that we can have a meaningful conversation about how to bring about 

the required changes. Its first step is creating a level field where women can contest for their own 

rights. The dismal numbers of women contesting and winning elections in the states suggest that 

change has to start from the bottom. This can be done by socially and politically involving women into 

the fold of power. Men have monopolized the fields of culture, politics and decision making while 

women have been relegated to the duties of the home, childbearing and rearing. 

A level field needs to be created by involving women in decision making. The first step lies in men 

conceding a share in power in the village councils and accepting women as equal partners. The second 

wave must come in the form of social progress. We have not had the privilege to boast of a young 

woman heading any of the villages. 

Unfortunately, it is not the dearth of interested women. There are many enterprising women who want 

to see a change in the functioning of the system. Some have resorted even to measures such as ‘Nari 

Adalat’. The answer does not lie in constituting such bodies with no legal sanction. The question has 

to be addressed where it belongs, by conceding power to allow women a share in decision making. 

Lastly, progress cannot be seen overnight. We have spent years creating mindsets and institutions 

which perpetuate inequality. Now women have started raising their voice to claim rights which were 

earlier denied to them. It becomes mandatory to listen to these voices and modify existing structures 

even if it were to involve changing traditional ways of thought or customary laws. Let us not deny 

rights under the garb of tradition. Let us learn to make way and give people their due. It is time we 

began to think of living in more democratic systems where spaces are given to others. 

 

 
16 Walter Fernandes, Melville Pereira, Vizalenu Khatso, North Eastern Social Research Centre, Customary Laws in North 

East India, ncwapps.nic.in, 05/03/2020 

http://ncwapps.nic.in/
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ADR MECHANISM IN INDIA - CHALLENGES AND WAY FORWARD 

- Sonali Soni* 

 

ABSTRACT 

“Justice delayed is justice denied”. In India, it has been prevalent issue due to long court processes. 

Litigants suffer a lot due to it and till the time justice is awarded to them, it has been decades or 

more. ADR has been a bit helpful in speedy dispute resolution.  Article 21 of the Indian Constitution 

ensures just, fair and reasonable procedure. Long processes in court fail to ensure Article 21’s 

objective. In today world, ADR is extremely supportive for businesses and firms in successfully 

resolving their disputes. Today as courts are overburdened with lots of cases, ADR mode for 

resolution is being adopted. They have been helpful to courts to an extent. Through arbitration, 

mediation, negotiation and conciliation, many commercial and civil disputes are resolved effectively, 

in cost effective way and in least time but still it is not completely effective. Recent 2019 changes will 

play a major role only if implemented properly. 

Keywords: Arbitration, Conciliation, Mediation, Dispute, Resolution 

 

OBJECTIVES OF THE RESEARCH 

Literature review has been used as a method to write this paper. This paper will answer the following 

questions: 

- Why to use ADR? 

- How effective is it? 

- How to improve its quality; what are the suggestions? 

- What are the recent major changes in ADR in 2019? 

- Case study for better understanding and clarity 

 

INTRODUCTION 

“Discourage litigation. Persuade your neighbours to compromise whenever you can. Point out to 

them how the nominal winner is often a real loser— in fees and waste of time. As a peacemaker, 

the lawyer has a superior opportunity of being a good man. There will still be business enough……” 

 - Abraham Lincoln 

Definition of ADR (Alternative Dispute resolution) as per Legal Dictionary is “The solving of a dispute 

by a method other than litigation.”  

ADR mechanisms are mainly out of court settlement with aim to settle disputes and that to in cost 

effective manner. They are not like court but are more informal set up. They are free form procedural 

formalities and are pocket friendly as in cost effective. Many consider it good and some take it as bad. 

It is also considered to have overcome all evils of legal system. The legal maxim “Justice delayed is 

justice denied” is known by one and all and many are sufferers. ADR has a ray of hope to them as it 

helps in quick dispute resolution. But nevertheless, to the poor or illiterate and to major population, 

court has been door to justice. They fear opting for ADR to resolve their disputes.   

 
* Completed LLM form Ajeenkya D. Y. Patil University 
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As courts are burdened with end number of cases, even they encourage ADR mechanisms to resolve 

disputes. Before final hearing of any commercial or civil dispute, they give chance to go for ADR and 

in case it fails, court will initiate normal court proceedings.  ADR resolved disputes are considered 

valid only when both parties agree to it and go for amicable settlement. Once parties agree, it can be 

settled through either of ADR mechanisms as per choice or requirement. Whenever a dispute is settled 

through arbitration, award is passed as final decision and it cannot be challenged in court of law except 

in exceptional circumstances. But in case of mediation and conciliation, parties themselves agree to a 

decision and as a process it is made in writing which has the effect of a decree of the court. The 

consensus that they reach is binding upon parties and it determines their rights and liability.    

 

ORIGIN OF ADR IN INDIA 

ADR practice originated long back in India though it got legal recognition later. In India, during ancient 

times many disputes were settled in trade and commerce without court intervention. During Vedic 

times, many disputes were settled in municipal courts though arbitration and mediation as an 

alternative to dispute resolution.  

Panchayat has been following it since ages. During ancient times, the oldest treaty was the 

Bhradarnayaka Upanishad, it included various types of arbitral bodies viz (i) the Puga (ii) the Sreni 

(iii) the Kula. At that time these bodies resolved disputes of different nature such as contractual, 

matrimonial and even of criminal nature. 1 Whoever was the disputant would always accept the 

decision as given by Panchayat, and hence through conciliation by Panchayat, settled would arrive and 

it used to be binding with legal obligation. Even during Muslim rule, Indians were governed by Islamic 

law and in it Shari’ah as contained in the Hedaya. It was Hedaya that covered provisions for arbitration 

as well.  

It was during the time of East India Company that ADR picked up pace in India. Fewer than three 

presidency towns namely Calcutta, Bombay and Madras were given legislative powers in the 

Arbitration law by publication of regulations. Parties were asked to submit their dispute only once they 

mutually agree and arbitrator would decide the same under Bengal Resolution Act, 1772 and Bengal 

Regulation Act, 1781. The decision shall be binding on both parties.2 It was until 1859 that it remained 

in force under the Civil Procedure Code 1859, and was extended in 1862 to the presidency towns.  

How did Arbitration and Conciliation Act 1996 come into existence? 

Have we ever thought why people visit court, is it for delay in justice, it is to have additional stress 

and to waste huge amount of money? Lawyers who should be professional in resolving dispute instead 

drag cases unnecessarily to make money. Just for a second imagine if doctor did the same with patient, 

similar is the agony a consumer faces in courts due to delay in justice. Is this that the consumer 

expected while seeking justice? ADR is far easier in technicalities, cost and less painful for mind. But 

definitely it lacks authencity due to lacunas.   

Article 21 of the Constitution ensures just, fair and reasonable procedure. The sooner it is resolved; it 

builds more trust to common man towards system. The famous saying, “Justice delayed is justice 

denied” actually has not been practiced at all. Common people prefer not going to court as they 

understand the actual scenario of delay in justice due to various obvious reasons. It was in 1996 that 

Indian Parliament accepted the issue and recognized the burden of cases pending on Indian judiciary 

 
1 O P Malhotra, Indu Malhotra, Lexis Nexis, The Law and Practice of Arbitration and Conciliation (2nd ed., 2006)  
2IvneetWalia, Alternate Dispute Resolution And The Common Man,  

(Aug,30, 2019), http://www.legalserviceindia.com/article/l312-Alternate-Dispute-Resolution-And-The-Common-

Man.html 

http://www.legalserviceindia.com/article/l312-Alternate-Dispute-Resolution-And-The-Common-Man.html
http://www.legalserviceindia.com/article/l312-Alternate-Dispute-Resolution-And-The-Common-Man.html
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causing the democracy to suffer. Solutions were very much required to solve the issue. Thus in 1996, 

Parliament enacted Arbitration and Conciliation Act. The main objective of the act was to provide 

quick redressal to commercial dispute by private arbitration. Today ADR is referred nowadays as 

“Appropriate Dispute Resolution” and not as “Alternative”. In fact litigation is being referred as 

“Judicial Dispute Resolution” or JDR. Today ADR is also referred as global system as here there is no 

territorial jurisdiction, where as in litigation process, it is a major obstacle.  

 

MODES / TYPES OF ADR  

There are different forms of ADR: 

1. Arbitration  

- In arbitrations, disputes are resolved, with binding effect, by a person or persons acting in a 

judicial manner in private, rather than by a national court of law that would have jurisdiction 

but for the agreement of the parties to exclude it. 3 

- This is most formal way of settlement mode in ADR where arbitrator acts as judge to decide 

the case after hearing to both the parties.  

- Here court must have written agreement between parties prior to emergence of disputes.  

- Here dispute is submitted to an arbitral tribunal which makes a decision called as “Award”. 

The decision is binding on both the parties.  

- It is less formal that court trials and here there is relaxation of rules of evidence. It is 

inexpensive, private and convenient so that parties don’t go to court for future litigation.  

- Here parties don’t have right to appeal for the arbitrator’s decision. 

2. Mediation 

- This is most informal, private way of settlement mode in ADR 

- Here Mediator is a person who must be impartial i.e. neutral to both parties.  

- Mediator facilitates the parties in settling the dispute and aids them in reaching to a mutually 

acceptable resolution. 

- Here, decision is not forced to the parties; instead parties themselves reach to a conclusion. 

Mediator just act as facilitator who assists parties in assisting to reach to settlement.  

3. Conciliation 

- This is a non-binding procedure which is lesser formal form of arbitration. In 1996, it acquired 

statutory recognition in the Arbitration and Conciliation Act, 1996 Sec 61-81 of Part III. 

- Here, Conciliator is a person who should be impartial. He assists parties in reaching to an 

agreed settlement on which both parties are satisfied mutually.  

- Here parties can accept or reject conciliator’s recommendations. Written agreement is not 

essential part prior to dispute.  

- It is final and binding on both parties in case when both parties accept the settlement document 

drawn by the conciliator. But it can’t be forced. Parties are free to accept or reject it at the time 

of agreement or before.  

4. Negotiation 

- Negotiators facilitate in this mode of ADR which is not compulsory, parties can themselves 

negotiate. This is common mode of ADR. 

- Here there is non-binding procedure where discussions are done between parties without 

intervention of any third party with the object of arriving at a negotiated settlement to the 

dispute. 

 
3 Halsbury’s Law of England, (4th edn) ( reissue) para 1, taken from, Words and Phrases Legally Defined, edited by David 

Hay,4th edn., Lexisnexis Butterworth, p 161 
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- Normally this mode is practiced in NGO, business, government branches, between two 

countries and also in personal situations such as marriage, divorce, parenting and everyday 

life.  

5. Lok Adalat 

- It is famous way of ADR mode also known as “People’s court.  

- Here those cases are settled through ADR which are already on-going in court of law. They 

are provided with statutory status by the Legal Servuces Authorities Act, 1987.  

- NALSA along with other legal services conducts Lok Adalat.  

- On-going cases, lending cases or at Pre-litigation stage are settled amicable or compromised.  

- Lok Adalat got legal status in the year 1987 under Legal Services Authorities Act, 1987. 

 

RECENT BILLS ALONG WITH AMENDMENTS PASSED TO IMPROVISE ADR SYSTEM 

IN INDIA BOTH AT DOMESTIC AND INTERNATIONAL LEVEL 

New Delhi International Arbitration Centre Bill, 2019 has been passed on June 10’2019 for setting up 

independent and autonomous regime for institutionalized domestic and international arbitration and to 

acquire and transfer undertakings of the International Centre for Alternative Dispute Resolution 

(ICADR) to the New Delhi International Arbitration Centre (NDIAC). The objective is to boost 

efficacious conduct and management of ADR proceedings. NDIAC will aim to make India hub for 

arbitration matters. NDIAC will try to have global goodwill.  

Arbitration and Conciliation amendment bill has also been passed for establishing Arbitration Council 

of India (ACI). This is an independent body which has been empowered to frame rules on grading 

institutions and setting out norms on accreditation of arbitrator, quality and performance monitoring, 

along with capacity building of arbitrators. It is targeted to implement institutional arbitration in 

businesses so that before approaching to court they go for ADR mode to resolve disputes.  

If Arbitration process is strong and efficient, it will help in resolving reducing burden of courts. 

Litigants will trust to go for ADR once quality is ensured in the process. Much awareness activities 

and handholding along with training will be done to achieve the goal. 

Though the bill and amendments is the need of hour, lets ‘hope it is not only on paper and get effective 

implementation through transparent ways.  

  

ADR MECHANISM 

ADR is a peaceful mode of settlement of disputes amicably. This is non-adversarial. This is budget 

friendly mode of resolving disputes in case of civil and commercial cases if both parties agree. It helps 

court in reducing burden of litigation. Once burden is reduced, court will function in more effective 

and satisfying way which will benefit parties in resolving cases soon.   

In India, it was legally recognized first in 1987 through the Legal Services Authorities Act and then in 

1996, complete act came into existence named as Arbitration and Conciliation Act. Even in 2005, 

Code of Criminal Procedure included plea-bargaining which is a pre-trial negotiation between accused 

and the prosecution during which the accused agrees to plead guilty in exchange for certain 

concessions by the prosecution.  

Advantages of ADR mechanism 

a. More viable, efficient and economic 

b. Helps in maintaining confidentiality 
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c. Before resolving the dispute, specialized professional comes in form of mediator, arbitrator, 

conciliator or negotiator who acts as neutral.  

d. Assists parties to reach to solution which is economical, quick and satisfying to them once they 

agree to go for it.  

e. Indirectly helps in reducing burden of courts 

Due to globalization and liberalization, India has been developing country today. The commercial 

transaction, trade and commerce have increased. Where there is trade, disputes are quite obvious. 

Though we have come far in many fronts but still dispute resolution is preferred more through 

traditional approach i.e. through court of law and much thought is given before opting for ADR. ADR 

is essential today for better economic growth and smooth functioning. Though we can’t question court 

process but it has lengthy process with strict rules of pleading and evidence.4 It always comes to 

decision where one is right and other is wrong. While in ADR approach it settles the disputes. It opts 

for more participatory approach; it also takes into consideration many other factors due to less 

procedures. ADR promotes peace. Though it is made mouthing but lawyers many times forget ethics 

and take cases in different direction to make money. In ADR, the professional is neutral and has sole 

intension to resolve the case. Normally it is peaceful mode, is more hostile, self-reliant and more 

effective. It is private, more economical, efficient and viable. 5 Here parties have more control on it, 

it is more transparent and they have control over it. It is not forced upon, only when they are ready to 

into ADR settlement the process starts. Any modes of ADR you talk about parties are more involved 

in it and thus can reach to effective settlement which is normally acceptable by both. Jurisdiction is a 

big hindrance in court cases which a big sigh of relief in ADR.  

Disadvantages of ADR Mechanism 

“By failing to prepare you are preparing to fail.” – Benjamin Franklin 

Though ADR has come long way, it has much scope for improvement. ADR system cannot be 

compulsory for parties unless they agree through written agreement to go for settlement or they 

mutually accept to go for ADR mode of settlement. Though we say it is neutral way, many a times 

Arbitrators are found to be biased and immature to resolve disputes. Behind many ulterior motives, 

the lawyers never pave ways of ADR to clients. Even if they, they are ignorant to ADR process and 

are unable to deliver justice through it. Thus though ADR has been in existence since long but has 

been a failure. 6 Nearly one and half decades after the enactment of the Arbitration and Conciliation 

Act, 1996 (hereinafter “the Act”), there are whispers in the air that the Act has lost its basic structure 

and identity and is no longer what its legislators intended it to be.7 

 

RECOMMENDATIONS/WAY FORWARD 

The ADR is not that successful today, but it is responsibility and duty of court to create awareness and 

successful implementation: 

a. Court being an authoritative position can give orders to parties to go for ADR proceedings. 

Along with it they need to do handholding for the same.  

b. Still infrastructure is not adequate for ADR process and nor are the institutional framework.  

 
4 DR. CHANDANA JAYALATH, Courts and ADR - For a Harmonious Co-habitation! The Indian Arbitration Volume 

3, Issue 10, October 2011, p.5 
5 SUJAY DIXIT, ADR Mechanism in India, http://arbitrationindia.org/pdf/tia_3_2. pdf 25/03/2011 
6 JUSTICE B.K. SOMASHEKARA, Arbitral Process of Justice, Publisher IIA&M Val 3 April 2009 Page 6 
7  TRISHA MITRA, Arbitration in India: Looking Ahead http://arbitrationindia.org/ pdf/tia_3_9.p, Accessed on 

29/10/2011 
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c. Still disputants don’t refer to opt for ADR option to resolve dispute as they don’t have trust for 

it. Once it is properly institutionalized, awareness camps, seminars and workshops needs to be 

conducted to bring awareness for opting ADR to resolve dispute.  This thinking is to be 

adopted by judges, lawyers and court officers as well.  

d. ADR professionals are not talented enough to properly settle disputes in present scenario. 

Universities need to be established to impart proper knowledge, research and prepare 

professionals in this field. Extensive trainings need to be imparted in this field to prepare strong 

professionals who do justice in settling disputes. 

e. The barriers of law and ADR as separate needs to be fixed, courts and ADR platform needs to 

come together to take it forward. ADR proper implementation will help in creating a 

sustainable system reducing the burden of courts as well helping disputants in early case 

resolution.  

f. Even the judiciary needs to go pro for ADR and be supportive in identifying and directing 

cases. It will bring social justice to people.  

g. Mediation centres with efficient mediators are requires in all districts of states in India.  

h. Litigation is very expensive and time consuming, whereas ADR is budget friendly, if quality 

is enhanced, it will help many.  

i. If the decision is not binding, why will one opt for it? ADR decisions needs to be properly 

binding. The award needs to be made binding on the parties and parties should not be allowed 

appeal until and unless it is fraudulent or is against public policy.  

j. Recent amendment of 2019 talks about grading system of ADR institutions and courts or 

established bodies will refer cases. Here, transparent system of grading needs to done. One has 

to understand the graded institutions important who will act as court by resolving ADR 

disputes. Strict parameters needs to be established to keep check and balance while identifying 

institutes, Even after grading is done, regular monitoring visits, training and handholding is 

required.  

 

CONCLUSION 

“I realized that the true fiction of a lawyer was to unite parties… A large part of my time during the 

20 years of my practice as a lawyer was occupied in bringing out private compromise of hundreds of 

cases. I lost nothing thereby- not even money, certainly not my soul.” 

– Mahatma Gandhi 

Since childhood, we have heard, it takes generations to settle a case in court of law, till then the purpose 

of justice is defeated. ADR has power to change this system and help courts as well as disputants in 

providing quick relief. Today courts are overburdened with end number of cases. Less number of 

judges and infrastructure make the situation worsen in delivering justice. Rather than bringing ADR 

as alternative to traditional court system, if we take both together, it will help in each other’s 

development and smooth functioning. Court will function more efficiently when those cases to be 

resolved through ADR are identified and necessary action is taken. Government needs to take strong 

action towards it. Even the lawyer needs to go ethical and guide the disputants towards ADR mode of 

resolution of disputes rather than dragging it in court for money making. They need to understand they 

are in court to show right path to client rather than dragging their cases. Sometimes they can see clearly 

that it can be resolved though ADR but they don’t guide with fear to lose the fee. This thinking needs 

to be broadened. One day if together we stand, we will definitely identify the cases and resolve it 

through ADR. Simultaneously courts will resolve their part of cases which can’t be resolved through 

ADR. It will benefit one and all. Hoping and believing that the recent bill and amendment is effectively 

implemented, it will go a long way in favour of ADR.  
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CORPORATE INSOLVENCY AND THE RESIDENTIAL INVESTORS 
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ABSTRACT  

Previously, managing the insolvency was considered challenging, since it comprised various 

legislations to be handled in the case of insolvency. But in the year 2016 The Insolvency and 

Bankruptcy Code, 2016 was enacted which was a unified form of all the previous laws. During the 

present modern state, whenever an insolvency crisis arose, in order to deal with such insolvency 

situation Corporate Insolvency Resolution Process (CIRP) was introduced to reduce the time of 

decision making and faster the process of negotiation. In the situation of real estate insolvency, the 

residential investors were not considered to be an essential member of the committee of creditors. 

Due to this, it occurred that the interest and rights of residential investors was being jeopardized.  

In this research Paper we shall be focusing over the interest and rights of the Residential Investors 

as well as how the rights were jeopardized. We will also seek upon how this reformation took place 

and role of CIRP and NCLT in overcoming this obstruction. 

Keywords - Corporate Insolvency, Financial Debt, Financial Creditors, Operational Debt, 

Corporate Debtor, CIRP, NCLT. 

 

INTRODUCTION 

The Term Insolvency and Bankruptcy arise from one common feature which is recognized as inability 

to pay the debt.1 The Insolvency refers to the condition of person, when he is unable to pay the one’s 

debt, while the Bankruptcy is the proceeding by which the possession of the property of debtor is taken 

away for benefit of creditors.2 The Principle of the Bankruptcy Law is to prevent person craftily 

obtaining into their hand great substance of other man’s goods, and at their own wills and pleasure 

consuming the substance obtained by the credit of other men, Hence it is always remembered that it is 

protection of person who have given credit which is the professed object of the Bankruptcy Code.3 

While the insolvency Legislation aims for seizure of property of an insolvent before he can squander 

the property and dividing amongst the creditors.4 There are two ways to check the insolvency of the 

company: 

1. Cash Flow Statement Test - It determines the position of the liabilities of the company, whether 

the company would be able to pay its debt in future or not. 

2. Balance Sheet Test - Company’s assets and liabilities are compared. When assets are more than 

liabilities then it is considered to be in a profitable situation. When liabilities are more than assets 

then it is considered to be in an insolvent position. 

Recognizing the reforms in the bankruptcy and insolvency regime was very critical, and was highly 

fragmented. Powers of the creditors and debtors under insolvency were provided for under different 

Acts. There were conflicts between the creditors and debtors in the resolution of insolvency, the chance 

 
* Students, Third year, BBA LLB, Galgotias University. 
1 An Overview of the Framework for Insolvency & Bankruptcy in India, Shodhganga,(Visited on 16 th July, 1:16AM), 

https://shodhganga.inflibnet.ac.in/bitstream/10603/217974/5/chapter%203.pdf 
2 Ibid.  
3 Sutton vs. Weeley, (1806) 7 East 442: 103 ER 171.  
4 Yenamulla Malludora vs. P.Seetharatanam, AIR1966 SC 918.  
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for consistency and efficiency in the resolution were low, since the rights were separated. Other 

challenges faced was that of time management to go through different laws and the rights of the 

Residential investors. Once the time management was resolved successively the number of 

stakeholders could be reduced in order to inflate the decision-making process. However, it is pertinent 

to know that in such cases where stakeholders are not given control in the insolvency resolution 

process, a question emerges up regarding the pre-insolvency rights of the Stakeholders in such 

organizations i.e. it may have been displaced by those stakeholders who have been given control. This 

formulates the inevitable question of the concern of the stakeholders who are not allowed to participate 

in the negotiation process, i.e. Residential investors. Recognizing these reforms was required for 

improving the relation and uniform legislation was necessary. 

Hence in order to overcome this obstacle the Government introduced the Insolvency and Bankruptcy 

Bill in November 2015,5 drafted by the committee led by the Bankruptcy Law Reforms Committee 

(Hereinafter BLRC) under the Ministry of Finance,6 the Trilegal assisted BLRC in the drafting of this 

bill. 7  After the public consultation process 8  and recommendations from a joint committee of 

Parliament, both houses of Parliament passed the Insolvency and Bankruptcy Code, 2016 (Hereinafter 

IBC).9 This legislature comprised laws like Sick Industrial Companies Act, 1985.10 The Securitization 

and Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002. 11  The 

Recovery of Debt Due to Banks and Financial Institutions Act, 1993.12 And The Companies Act, 

2013. 13  The main contention behind such Statute was to maximize the value of assets without 

jeopardizing the interest of shareholders/creditors. For the Maximum value of the assets this legislation 

was essential, since the value of assets fluctuates consecutively. The IBC, 2016 code envisages an 

elaborate, fast and time bound process to aid the revival or reorganization and filing that in the 

liquidation.14 In order to resolve the time management a proper negotiation between the creditors and 

stakeholders to manage the insolvency was mandatory.  

 

INSOLVENCY AND BANKRUPTCY CODE, 2016 

The government of India passed the new bankruptcy law that aims at making it easier to wind up a 

failing business and recovers debt in our nation. The IBC was passed after deliberation and pursuant 

to various committee reports. We discussed how the IBC was drafted and need for such legislature. 

The aim and objective and of the IBC, 2016 was to merge and modify the laws relating to 

 
5 The insolvency and bankruptcy Bill, 2015 (visited on 15th July, 11:15Pm), 

http://www.wbja.nic.in/wbja_adm/files/The%20Insolvency%20and%20Bankruptcy%20Bill,%20%20%202015.pdf 
6 The Report of the Bankruptcy Law Reform Committee, Bankruptcy Law Reform Committee, (Vol 1), (Visited on 15 th 

July 11:00Pm), <https://ibbi.gov.in/BLRCReportVol1_04112015.pdf> 
7 Ibid.  
8 Public Consultation Process for laying down a framework of compliance with SEBI Regulation by listed subject to 

Corporate Insolvency Resolution Process under the Insolvency and Bankruptcy Code, 2016, (Visited on 15 th July, 

10:20Pm), <https://www.sebi.gov.in/sebi_data/meetingfiles/may-2018/1527238669878_1.pdf> 
9   Id at 7; see also Gazette of India, The Insolvency and Bankruptcy Code, 2016. 

<https://www.mca.gov.in/Ministry/pdf/TheInsolvencyandBankruptcyofIndia.pdf> 
10  The Sick Industrial Companies (Special Provisions) Act, 1985 (Visited on 16th July, 2:02Pm), 

http://legislative.gov.in/sites/default/files/A1986-1.pdf 
11  The Securitization and Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002 (Visited on 

16th July, 2:15Pm), <http://legislative.gov.in/sites/default/files/A2002-54.pdf> 
12  The Recovery of Debts due to Bank and Financial Institution Act, 1993 (Visited on 16th July, 2:17Pm), 

<http://www.drat.tn.nic.in/Docu/RDDBFI-Act.pdf> 
13   The Companies Act, 2013 (Visited on 16th July 2:21Pm), <https://www.mca.gov.in/Ministry/pdf/CompaniesAct 

2013.pdf> 
14  The Insolvency and Bankruptcy Code, 2016 (visited on 16th July 2:30Pm),  

<https://www.mca.gov.in/Ministry/pdf/TheInsolvencyandBankruptcyofIndia.pdf>  

https://www.mca.gov.in/Ministry/pdf/TheInsolvencyandBankruptcyofIndia.pdf
http://legislative.gov.in/sites/default/files/A2002-54.pdf
http://www.drat.tn.nic.in/Docu/RDDBFI-Act.pdf
https://www.mca.gov.in/Ministry/pdf/CompaniesAct2013.pdf
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reorganization and insolvency resolution of corporate persons, partnership firms and individuals in 

short and time bound manner for maximization of value of assets of such persons, as well as to promote 

entrepreneurship, availability of credit and balance the interests of all the stakeholders including 

alteration in the priority of payment of liquidation proceeds regarding government dues and to establish 

an Insolvency and Bankruptcy Fund, and matters connected therewith or incidental thereto.15 

The previous statute provided the creation for the various forums to deal such as Board of Industrial 

and Financial Reconstruction (BIRF), Debt Recovery Tribunal (DRT) and National Company Law 

Tribunal (NCLT) and their respective Appellant Tribunal.16  The Liquidation of the Company is 

handled by the High Courts, while the Insolvency is dealt by the Presidency Town Insolvency Act 

1990 and Provincial Insolvency Act, 1920 is dealt by the Courts. However this code seeks to provide 

for designating the NCLT and DRT as the Adjudicating Authorities for corporate persons and firms 

and individuals, respectively, for resolution of insolvency, liquidation and bankruptcy.17 The IBC is 

an exhaustive enforceable document to govern the corporate insolvency proceedings in India wherein 

the authorities which have been conferred the power to entertain the application or the appeal are 

NCLT and NCLAT as well as Supreme Court of India. 

 

CORPORATE INSOLVENCY RESOLUTION PROCESS (CIRP) 

The Corporate Insolvency Resolution Process (CIRP) comes is mentioned under Chapter 2 of the 

Insolvency & bankruptcy Code, 2016. Section 618 tells about who can initiate a CIRP. It is initiated by 

the virtue of application of initiation which is stated under Setion 9.19 CIRP is a process to analyse the 

situation of a person who is not able to clear off its debt i.e. a situation where the defaulted person is 

not able to make repayment. If the person is not able to repay then there are two options initiated by 

CIRP- 

1. Restructure of Company - All the assets and liabilities are analyzed through checking the 

company’s Balance Sheet and Cash Flow Statement. A committee is set up to analyses whether 

the company can be saved or not. 

2. Liquidation of Company - When there is no procedure to save the company then all the assets 

are realized to pay off the liabilities. 

 

PROCEDURE TO INVOKE CIRP 

The CIRP can be initiated by the virtue of application, as mentioned under Section 9 of IBC, 2016. 

Though it is pertinent for us to understanding the procedure of initiating CIRP. 

1. Application to National Company Law Tribunal (NCLT) - A financial creditor or operational 

creditor or the Company (Corporate Debtor) can apply to NCLT stating that they are admitting 

themselves for the CIRP. They must declare the defaulted amount to the NCLT which needs to 

be above Rs.1, 00,000 in the application. The NCLT needs to reply by accepting the application 

or denying the application within 14 days of submission. In application before NCLT, the 

 
15 The Insolvency and Bankruptcy Code, 2016- A historical Economic Reform in India, (Visited on 16th July 02:37Pm) 

<https://shodhganga.inflibnet.ac.in/bitstream/10603/183412/7/12_chapter%205.pdf 
16 Report of the Joint Committee on Insolvency and Bankruptcy Code, 2015, Sixteenth Lok Sabha Secretariat, (Visited on 

16th July 2:45Pm), http://ibbi.gov.in/16_Joint_Committee_on_Insolvency_and_Bankruptcy_Code _2015_1.pdf> 
17 ibid 
18 Section 6, Insolvency and Bankruptcy Code, 2016.  
19 Section 9, Insolvency and Bankruptcy Code, 2016. 
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financial creditor needs to display the defaulted amount and the Operational Creditor needs to 

verify their claims. On the basis of this a dispute is on. And the Corporate Debtor is open to 

defend themselves. 

2. Interim Resolution Professional & Moratorium - When CIRP is initiated, all the board of 

directors are suspended. An Independent Interim Resolution Professional (IRP) is appointed to 

take over the management of the company. And a moratorium becomes effective which include 

continuation or initiation of any legal proceedings against the corporate debtor, Transfer of its 

assets, Enforcement of any secure interest, Recovery of any property from it by an owner, 

suspension or termination of essential goods and services till the company is in CIRP. 

3. Verification and Analysis of claims -IRP will verify the claims of financial creditors and 

analyze their nature. Within 30 days of initiation of CIRP will form a committee of creditors 

(COC) which will include all the financial creditors of corporate debtors 

4. Appointment of Resolution Professional - Within 7 days of forming COC. They will appoint 

the IRP as Resolution Professional or they will appoint a new Resolution Professional. 

5. Approval of the Resolution Plan - Within 180 days of initiation of CIRP, a resolution plan for 

revival of the company must be approved by creditors. NCLT can also extend the date of 

approval by 90 days. Any management, person, creditor or a third party can propose a plan. It’s 

the Resolution Professional responsibility to assure that the plan must meet the IBS, 2016. If the 

plan is approved within this period and sanctioned by NCLT then the approved resolution plan 

becomes binding on the corporate debtor and its employees, members, creditors, guarantors and 

other stakeholder involved in the resolution plan. It is the duty of the resolution professional to 

obtain all necessary approvals required under any law for the time being in force within one-year 

from the date of approval by adjudicating authority. If the plan is not approved by NCLT, then 

NCLT passes the order of liquidation. COC appoints the liquidator. Liquidator realizes all the 

assets of the corporate debtor and it is distributed among the creditors and stakeholders. 

Distribution process is done according to the section 53 of IBS, 2016. 

 

RESIDENTIAL INVESTORS UNDER CORPORATE INSOLVENCY 

Before we proceed with the issue of investor in insolvency, we must understand the terminology like 

‘debt’ and ‘creditors’ or in legal terminology ‘financial debt’ and ‘financial creditors’. The term 

"creditor" under IBC is defined as any person to whom a debt is owed and includes a financial creditor, 

an operational creditor, a secured creditor, an unsecured creditor, and a decree-holder.20 "Debt" 

means a liability or obligation in respect of a claim which is due from any person and includes a 

financial debt and operational debt.21 Section 5 of IBC 2016 defines financial debt and operational 

debts. "Financial Debt" means a debt along with interest, if any, which is disbursed against the 

consideration for the time value of money and includes—the amount of any liability in respect of any 

lease or hire purchase contract which is deemed as a finance or capital lease under the Indian 

Accounting Standards or such other accounting standards as may be prescribed; The amount of any 

liability in respect of any of the guarantee or indemnity for any of the items.22 "Operational Debt" 

means a claim in respect of the provision of goods or services including employment or a debt in 

 
20 Section 3(10), Insolvency and Bankruptcy Code, 2016.  
21 Section 3(11), Insolvency and Bankruptcy Code, 2016. 
22 Section 5 (8), Insolvency and Bankruptcy Code, 2016. 
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respect of the repayment of dues arising under any law for the time being in force and payable to the 

Central Government, any State Government or any local authority.23 

The aforementioned debts cover different types of claims from the corporate debtor, sometimes they 

are neither financial creditors nor operational creditors. Therefore, when the turn of residential 

investors arise they are prohibited to be financial creditors or operational creditors. The NCLT held 

that residential investors were neither financial creditors nor operational creditors24. However, in 

cases where residential investors were guaranteed assured returns, they were held to be financial 

creditors25. Given that in most cases, residential investors were not considered either financial creditors 

or operational creditors, they could not initiate the corporate insolvency resolution process or 

participate in the committee of creditors. 

The Insolvency & Bankruptcy Board of India, Insolvency Resolution Process for Corporate Persons, 

enacted a procedure for filing claims by financial and operational creditors. Since the residential 

investors faced procedural complications while applying for claims. Once the concerns regarding 

inclusion of residential investors were brought up, the Insolvency and Bankruptcy Board of India 

amended the Regulations to allow “other creditors” could also file for their claims with the insolvency 

resolution process26. As such, the issues regarding the protection of the residential investors remained 

uncertain. 

In Chitra Sharma Case 27 the Supreme Court required that the interests of residential investors be 

safeguarded by the insolvency resolution professional and passed orders allowing representatives 

espousing the cause of residential investors to participate in the meetings of the committee of creditors. 

Similarly, the Supreme Court in Bikram Chatterji Case28 passed orders regarding the construction of 

homes and also required undertakings to be furnished to protect the interests of residential investors. 

Given the situation, the Insolvency Law Committee stated that when it comes to financial agreement 

between the residential investor and builders, then a structured utilization of disbursement is made to 

the builders by residential investors.29 It has to be underlined that the sole motive of builders is to give 

the possession of real estate within the span of time to the residential investors. Generally, the span of 

time is 4-5 years. And the disbursement is made to establish the future asset. This disbursement is 

made to finance the real estate project and in case of failure of this project then the money is repaid on 

the basis of time value of money30. Initially, it was recommended that the residential investors should 

be included as financial creditors. Understanding this recommendation, the Insolvency & Bankruptcy 

Code Amended the Second Amendment (2018) and reinitiated the definition of “financial debt” which 

stated that the amount received from “allottee” under a real estate project will be deemed to be an 

amount having a commercial effect of borrowing/bringing residential investors into the context of 

financial creditor31 . Though the residential investors were allowed to be voting members of the 

committee of creditors. 

 
23 Section 5(21), Insolvency and Bankruptcy Code, 2016. 
24 Col. Vinod Awasthy v. AMR Infrastructure Limited, C.P. No. (IB)10(PB)/2017 
25 Anil Mahindroo & Anr v. Earth Organics Infrastructure, Company Appeal (AT) (Insolvency) No. 74/2017 ; 

Nikhil Mehta and Sons v. AMR Infrastructure Ltd., Company Appeal (AT) (Insolvency) No. 07 of 2017. 
26 Regulation 9A, Insolvency and Bankruptcy Board of India (Insolvency Resolution Process for Corporate Persons), 2016 
27 Chitra Sharma v. Union of India, Writ Petition(s)(Civil) No(s).744/2017 
28  Bikram Chatterji v. Union of India, Writ Petition(s)(Civil) No(s).940/2017 
29  Insolvency Law Committee, Report of the Insolvency Law Committee, (Visited on 16th July 3:20Pm), 

<http://www.mca.gov.in/Ministry/pdf/ILRReport2603_03042018.pdf> 
30 Ibid. 
31  Insolvency and Bankruptcy Code (Second Amendment Act), 2018 available at 

http://ibbi.gov.in/webadmin/pdf/legalframwork/2018/Aug/The%20Insolvency%20and%20Bankruptcy%20Code%20(Sec

ond%20Amendment)%20Act,%202018_2018-08-18%2018:40:34.pdf 
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NCLT also stated that, “normally, and allottee’ of Real Estate comes within the meaning of ‘Financial 

Creditor’ but if such an ‘allottee’ does not pay the full amount, cannot allege default on the part of the 

‘Corporate Debtor’. If the Corporate Debtor does not complete the work within time and the allottee 

is agreed to pay the total amount or has paid the total amount then only the allottee can allege default. 

Similarly, if allottee finds that completion has not been made by the Corporate Debtor within time and 

if request to return the amount disbursed to the Corporate Debtor, on failure to refund the amount the 

allottee can claim the default on the part of the Corporate Debtor.32 

In the case of, Ajay Walia Case,33 the residential investor had entered into an apartment purchase 

agreement with the builder, as well as a supplementary agreement, which gave the residential investor 

an option to cancel the purchase of the apartment within twenty four months from the date of 

disbursement of the home loan by the bank. The residential investor, along with the bank and the 

builder also entered into a tripartite agreement by virtue of which the builder was supposed to pay the 

EMIs to the bank for the first twenty-three months from the date of disbursement of such loans. 

However, such payment was not to be interpreted as reducing the liability of the residential investor in 

any manner. The tripartite agreement further provided that in the event of occurrence of default under 

the agreement, which would result in the cancellation of allotment as a consequence, and/or for any 

reason whatsoever if the allotment is cancelled, any amount payable to the borrower in the event would 

be paid to the bank instead, and would be construed as a valid discharge of the builder’s liabilities 

towards the residential investor. When the residential investor had cancelled the booking, and later on, 

the builder defaulted in payment of EMIs, the residential investor approached the NCLT for initiating 

the corporate insolvency resolution process against the builder company. Here, the NCLT observed 

that since the residential investor had subrogated all its rights in favor of the bank, he could not be 

treated as a financial creditor. 

 

CONCLUSION 

We can conclude by stating that previously, the residential investors were not considered to be the 

members of committee of creditors in the corporate insolvency resolution process of negotiation with 

builders and they were not given certain rights to vote in the process of negotiation as members of 

committee of creditors. Which was a clear infringement of rights of the Residential Investor. This issue 

raised an alert regarding the interest of residential investors were jeopardized. Soon after the 

recommendations by the Insolvency & Bankruptcy Board of India, by the virtue of the Second 

Amendment 2018, in Insolvency & Bankruptcy Code, 2016, the residential investors were included in 

the term “financial creditor” and were allowed to be part of the voting process as members of the 

committee of creditors. 

 
32 Anil Kumar Tulsiani v. Rakesh Kumar Gupta, Company Appeal (AT) (Insolvency) No. 35 of 2019 
33 Ajay Walia v. M/s Sunworld Residency Private Limited, CP (IB) 11/ALD/2018 
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FREEDOM OF TRADE AND COMMERCE – A COMPARATIVE 
STUDY OF LAWS IN INDIA AND U.S.A. 

    - Rhitika Dutta* 

 

ABSTRACT 

In this Article, the author basically emphasizes on “free flow of trade, commerce and intercourse”. 

This freedom mentioned here is an essential prerequisite for maintaining a country's economic unity, 

peace and growth. However, restrictions are always welcomed in such a freedom and it is not 

absolute. An absolute freedom is never considered a right step for the betterment of the country 

therefore some kind of reasonable restrictions are always required to pave a way for a fair trade 

practice. The Author also shows how these restrictions are needed for a healthy trading business 

specially in a country like India. 

This Article basically compares trading laws of two countries i.e. U.S.A and India. 

 

INTRODUCTION 

The “freedom of trade and commerce” is basically regarded as a constitutional right under the 

Constitution that includes buying and selling of goods and services among several sovereign states or 

between states and custom territories without discrimination from the side of concerned governments. 

Constitution codifies this freedom either as a right to economic freedom or a principle of free trade. 

This has gained importance after globalization of economy in the 90s. Therefore, removing local 

barriers in all federations in the way of “inter-state trade and commerce” is the need for all countries 

so that a country can prosper economically. 

In U.S.A, the most important provisions that deal with trade and commerce is “Article 1 Section 8 

Clause 3” known as Commerce Clause. This clause grants Congress the power to regulate Commerce 

with foreign nations and among several states and also Indian tribes.1 

In India, the provisions of trade and commerce and intercourse is contained in “Article 301 of Part 

XIII” of the Constitution which states that the trade, commerce and intercourse throughout the territory 

of India or among or between states shall be free. 

 

CONSTITUTIONAL PROVISIONS IN USA - “ARTICLE 1, SECTION 8, CLAUSE 3” 

Under this provision, trade and commerce are regulated and controlled by the Congress. However, it 

is to be noted that it does not restrict “State Protectionism” and the states have the power to control 

trade within their own domain. This means that in U.S.A, power of states is protected in few fields and 

their independent role is maintained. The states cannot interfere with “inter-states” commerce and it is 

Congress which can control such inter- state domains. This power given to Congress is also extended 

to those matters in which the Supreme Court states that uniformity is the need of the hour and is 

necessary for national economy of the country.2 

 
* Student, LL.M (Constitutional Law), Amity Institute of Advanced Legal Studies, Amity University, Noida, Uttar Pradesh. 
1 Article 1 of US Constitution 
2 The Oxford Handbook of The U.S. Constitution , ch 1 
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The Congress has wide powers and it can also regulate those “intra-state” activities which so effect 

“inter-state” trade and commerce. And therefore, the moment trade crosses a state border it comes 

under the purview of Congress. 

Congress is the only taxing authority there and it has the power to lay and collect taxes and excises. 

These are implicit in the Constitution of U.S. This power to levy taxes is basically for two reasons: - 

a) to pay U.S. debts 

b) to provide for U.S. Commerce, defense and general welfare 

However, the power of Congress has been a matter of ongoing debate in the Supreme Court in many 

cases.3 

 

LANDMARK CASES UNDER U.S. CONSTITUTION 

a) United States v. Alfenso D. Lopez4 :Here the Supreme Court limited wide powers of the Congress. 

In this case, issue arose “whether Congress had the power to control weapons in school under 

Weapons Free School Zones Act”. The court held that “activities must substantially affect 

interstate commerce for Congress to intervene.” Thus, the court held that here the gun law is not 

an essential part of a larger regulation of economic activity because it is only a typical kind of 

criminal law that should be left to the States and so it is out of the purview of the Congress. 

b) United States v. Butler5 : In this case, Congress introduced a sales tax on agricultural goods with 

the help of the “Agricultural Adjustment Act of 1933”. The Act was intended to address the 

agricultural product price crisis, which caused many farmers to collapse. The majority through 

Justice Roberts ruled the Act unconstitutional because it sought to regulate and control agricultural 

production which was considered to be an area reserved for the states. The Spending Power of 

Congress (Article I, Section 8) is limited to cases where it is used for the general benefit of the 

people. 

c) Garcia v. San Antonio Metropolitan Transit Authority6, the Court stated that “the States hold a 

peculiar and unique role in the constitutional framework of U.S. and that role must be in 

compliance with the Congress’ authority under the Commerce Clause.” The court further held that 

legislative process under Constitution guarantees that there will be no implementation of 

legislation that unduly burden the states.7 

d) United States v. Darby Co.8 : The “Fair Labor Standards Act (FLSA)” was passed by Congress in 

1938 to control many facets of employment, including minimum wages, maximum weekly hours 

and child labor. Darby was a lumber producer who exported lumber out of State and was charged 

for violating the act i.e. FLSA. But his charges were dropped because FLSA was ruled 

unconstitutional by federal district court.  

Issues: 

i. has Congress exercised its legislative authority under Commerce Clause? 

ii. was the legislation lawful? 

The Court held that “the object of the FLSA was to prohibit states from using inferior labor practices 

to their own economic benefit by bringing them into their own market. Thus it was held that the 

Congress has acted with sufficient authority to ban substandard working conditions, because they have 

a direct effect on international trade.” 

 
3 Art.1, Sec.8,Cl 3 of the U.S. Constitution 
4 United States V. Alfenso D. Lopez (514 U.S. 549 1995) 
5 United States V. Butler (297 U.S.1 1936) 
6  Garcia v. San Antonio Metropolitan Transit Authority (469 U.S. 528 1985) 
7 The Commerce clause of the United States Constitution by Gavit Bernard Campbell 
8 United States V. Darby Co.(312 U.S. 100) 
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CONSTITUTIONAL PROVISIONS IN INDIA (ARTICLE 301) 

Article 301 of Indian Constitution has its origin from Section 92 of Australian Constitution where trade 

among the states were considered free. Article 301 declare that “subject to the provisions of Part XIII 

of the Constitution, trade, commerce and intercourse shall be free throughout the territory of India.”9 

The term “throughout the territory of India” is used widely in the constitution. This term extends both 

to “inter-state” trade, commerce and intercourse and also to the “intra-State” trade, commerce and 

intercourse. Movement is implicit in the term ‘throughout the territory’. This means that it introduces 

the dimension of movement in the word 'throughout,' that is, it refers to that exchange and transport 

that moves from one point to another. Such exchanges must cross boundaries. Any other exchange and 

commerce that does not travel so shall not be entitled to protection under Art. 301. 

“Free” does not mean absolute freedom but is subjected to certain limitations and taxations. 

 

REGULATORY AND COMPENSATORY TAXES 

Article 301 promotes regulatory and compensatory taxes. In order to make easy movement of interstate 

trade and commerce and also to boost trading activities, the state gives certain facilities by ways of 

road, marketing etc. The principle of “regulatory or compensatory taxes” has been established in order 

to keep a balance between the two sectors i.e. the freedom of trade and commerce guaranteed under 

Article 301 on one hand and on the other hand the very need to tax that trade so as to make them pay 

for the facilities provided by the State, e.g. road network. It is reasonable to pay for the State's facilities 

i.e. constructing, maintaining and controlling highways, bridges and other means of transportation 

required for such trade, commerce or exchange and hence these are not a barrier to trading activities. 

In Automobile Transport Ltd. v. State of Rajasthan and Ors, it was held that “A compensatory tax can 

be interpreted as confiscatory and excessive if the amount of tax paid is so disproportionate that it has 

become a setback in the free flow of products.”10 

 

WHAT ARE NOT PROTECTED UNDER “ARTICLE 301”? 

i. “Directly and Immediately” restricts freedom – This Article does not protect those that “directly 

and immediately impedes” trade and commerce. In the case of Atiabari Tea Co. v. State of Assam, 

it was claimed that “restrictions which impedes freedom under Article 301 were restrictions 

which directly and immediately interfere with free flow of trade.11 

ii. “Res extra Commercium” - There are certain activities that are not covered by this Article owing 

that they do not form a part of trading and other business activities and are therefore not protected 

under Article 301. These activities are called “res extra commercium”.  

In the State of Bombay v. R.M.D Chamarbaugwala12, the “Bombay Lotteries and Prize Competitions 

Control and Tax (Amendment) Act 1952” was in issue. This Act imposed taxes and tend to limit the 

activities related to “prize competition” which was upheld as not in violation of Article 19(1)(g) and 

Article 301 as it was of a “gambling nature”. “In fact, holding of lottery and prize competitions could 

not be considered trade and exchange”. The Supreme Court held that the defense of Article 301 was 

 
9 The Constitution of India Bare Act. As amended by the Constitution (one hundred and first amendment) Act,2016. 
10 Automobile Transport Ltd. V. State of Rajasthan and Ors |(Air 1962 SC 1406) 
11 Atiabari Tea Co. v. State of Assam, AIR 1961 SC 232 
12 State of Bombay V. R.M.D Chamarbaugwala (AIR 1957 SC 699) 
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available only for lawful trading activities and that it did not apply to activities which are res extra 

commercium in their very existence and in essence. 

The Court further observed that “there is an element of chance in gambling and the individual may 

either win or not win, but such a victory does not depend on his own skill or initiative but only on his 

luck, and therefore such an act is not protected under the protection of Article 301”.             

 

RESTRICTIONS ON FREEDOM GURANTEED BY ARTICLE 301 (ARTICLE 302- 

ARTICLE 305) 

1. Under Article 302, “Parliament has the power to impose restrictions (by statute) on the freedom of 

trade, commerce and intercourse between one state and another or within any part of India's 

territory as may be appropriate in the public interest.”13 

In the case of Prague Ice & Oil Mills v. Union of India, the Supreme Court held that “while Article 

302 does not refer to fair restrictions, but even the restrictions that may be imposed under this 

Article should have a clear connection with the public interest for which the restriction is 

applied.”14 

2. Article 302 is subject to the provisions of Article 303 which provides that, “notwithstanding 

anything referred to in Article 302, neither Parliament nor the Legislature of the State shall have 

the power to make any law granting or approving discrimination between one State and another by 

virtue of any entry in any of the lists in the Seventh Schedule relating to trade and commerce.”  

But Article 303 Clause 2 specifies that, in the event of a State's scarcity, Parliament may be 

permitted to enforce such discriminatory restrictions so as to help a state resolve its scarcity. 

3. Article 304 empowers the State “to regulate and impose restriction on freedom of trade, commerce 

and intercourse.” It provides that notwithstanding anything in Article 301 and 303, “the State 

Legislature may by law- 

(a) impose on goods imported from other States or territories of the Union, any tax which is similar 

to the tax imposed on the state which produced or made such goods.    

(b) impose such fair restrictions on the freedom of trade, commerce and intercourse with or within 

that State in public interest, however, no bill or amendment for this purpose shall be introduced in 

the State Legislature without the previous sanction of the President. 

(c) The proviso states that while a state legislature is allowed by clause (b) to impose fair 

restrictions on the freedom of trade in the public interest, no statute or amendment may be enacted 

in the state legislature for this purpose without the president's prior consent.” 

The word 'discrimination' in this context, means an internal and purposeful distinction, thereby 

establishing trade barriers that includes biasness as well as unequal divisions between local products 

and imported goods (Video Electronics v. State of Punjab).15 

 

ARTICLE 301 vis-à-vis ARTICLE 19(1)(g) 

Although the privileges of individuals are protected in Article 19(l)(g), Article 301 offers protections 

for commerce in its entirety. “freedom of trade and commerce” in Art.301 is much broader than the 

freedom given to individuals under Article 19(1)(g). 

 
13 The Constitution of India as amended by The Constitution ( One Hundred and First Amendment) Act,2016 
14 Prague Ice & Oil Mills v. Union of India AIR 1978 S.C 1296 
15 Video Electronics v. State of Punjab AIR 1990 SC 820 
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It is to be noted that only a citizen can take advantage of Article 19(l)(g) on the other hand, both a 

citizen and a non-citizen can invoke Art. 301. Lastly, Art. 301 provides for a right in motion and on 

the other hand, Art. 19(l)(g) provides for a right in rest held in the case of Moti Lai v. Uttar Pradesh.16 

 

CASES UNDER INDIAN LAWS-ARTICLE 301 

1. Atiabari Tea Co. v. State of Assam17 : “held that the term ‘trade’ also includes     other activities 

which may be an integral to buying and selling such as transportation of goods from one place to 

another.” The majority judgment in this case led to the following principles: - 

i. Article 301 ensures freedom in trade, commerce and expenditure for intergovernmental and intra-

governmental organizations. 

ii. Trading activities have the broad connotation. Under this purview comes the movement of goods 

and persons as well. 

iii. The freedom advocated under this Article is not only laws but also includes tax laws. 

iv. Laws that “directly and immediately impedes” freedom under this part are prohibited and on the 

other hand “regulatory and compensatory taxes” that helps enhancing trading activities are encouraged 

under this part and hence not prohibited. 

2. State of Mysore v. Sanjeeviah18: Here the government of the State made a rule under the “Mysore 

Forest Act, 1900”, which banned the movement of forest produce in between sunset and sunrise. The 

Supreme Court held “the rule void as it was not a regulatory but restrictive measure which infringed 

the right guaranteed under Article 301.” 

3. Automobile Transport Ltd. v. State of Rajasthan and Ors19. : “It was held that when there arises a 

nexus or a connection between the tax which is levied and the service which is provided, the levy must 

be upheld, unless the compensatory character is shown to be wholly or partly, a mere mockery and in 

truth restrictive of the freedom of trade.” 

4. G.K. Krishna v. State of Tamil Nadu20 :  the court held that “the word “free” in Art.301 does not 

mean freedom from regulation.” 

5. M/S Widia (India) Ltd. v. State of Karnataka21: the court held that “if a tax is compensatory in 

character it would be immune from challenge under Art. 301.”                                               

 

COMPARATIVE ANALYSIS 

In U.S., It is therefore, Article 1, Section 8, Clause 3 that regulates trade and commerce. Under this, 

Congress cannot interfere with intra-state Commerce and only has the power to regulate commerce 

among States i.e. “inter-state commerce”. Completely internal trade which is carried on between one 

individual with the other and between various parts of the same State are exempted from the purview 

 
16 Moti Lai v. Uttar Pradesh AIR 1951 ALL 257 
17 Atiabari Tea Co. v. State of Assam, AIR 1961 SC232 
18 State of Mysore V. Sanjeeviah (AIR SC 1189) 
19 Automobile Transport Ltd. V. State of Rajasthan and Ors Air 1962 SC 1406 
20 G.K. Krishna V. State of Tamil Nadu (AIR 583 1975) 
21 M/S Widia (India) Ltd. V. State of Karnataka AIR 2003 SC 3095 
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of Congressional control and as such the autonomous control of the respective States prevails to 

regulate their activity. 

However, in India, the freedom granted under Article 301 applies not only to “inter-state trade but also 

intra-state trade, commerce and intercourse”. It promotes free flow of trade and commerce among 

several states in the country thereby enabling trade activities to cross the state borders. Moreover, the 

restrictions are embodied in the Constitution itself and beyond this Parliament has no authority to 

restrict the freedom. In fact, the provisions under Art.301 cannot be taken away by legislative actions. 

The right granted by Article 301 in India, however, extends not only to intergovernmental commerce, 

but also to domestic exchange, commerce and intercourse. It facilitates the free flow of trade and 

commerce among many countries in the region, enabling commercial activities to cross the borders of 

the state. The key purpose of Article 301 is to break down the boundaries between States and to 

establish a common administrative entity with the goal of facilitating the free movement of goods and 

investment through India. In this case, if the constraint on a State's boundary at some prior at 

corresponding stage is enforced, Article 301 is breached. 

Moreover, Commerce Clause of US Constitution covers foreign trade whereas provisions under Article 

301 cover only domestic trade and commerce and does not include foreign trade. The congressional 

power in US has come to be construed so broadly as to embrace the entire economic life of the nation. 

It was left to the Supreme Court of the United States to demarcate the respective jurisdiction of the 

Congress and states. 

Moreover, the commerce clause has a negative inference as it limits the authority of the state the 

moment it crosses states boundaries. The court in finding the balance between state and National 

interest in commercial regulation, is not exercising its constitutional function of judicial review, but 

rather is acting as a non – judicial mediatory body. The power of Congress in this area is co-extensive 

with the will of Congress and the Court’s job is to determine what the will is.  

In India, although the freedom is granted yet it has given power to the states to restrict this freedom 

for public good. For e.g. a state can tax for the services and facilities it provides to facilitate the trade 

and commerce. 

 

CONCLUSION AND SUGGESTIONS 

Thus “freedom of trade and commerce” is indispensible for a strong economy and also for progressive 

growth of the country. It is a constitutional norm that includes sale and purchase of goods and services 

between or among the sovereign states with minimal government discrimination. 

The “free flow of trade, commerce and intercourse” in the country that crosses inter-State borders is 

an essential prerequisite for maintaining a country's economic unity, peace and growth. Restrictions 

are implied in such a freedom as it is not absolute. An absolute freedom is never a right step for the 

betterment of the country therefore some kind of reasonable restrictions are always required to pave a 

way for a fair-trade practice.  

On the other hand, the Commerce Clause of the Constitution of the United States gives power to the 

Congress to regulate the freedom of trade in the country. But it also limits the power of Congress in 

relation to commerce with foreign countries, commerce with Indian tribes and commerce among 

several states so that the free flow is not impeded by the excessive control of the Congress. In order to 

balance the control on trade activities it was left to the Supreme Court of the United States to demarcate 

the respective jurisdiction of the Congress and states because while Congress could regulate commerce 

among states, the states themselves had with them the powers to regulate trade within their borders. 
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Thus, the congressional power has come to be construed so broadly as to embrace the entire economic 

life of the nation. 

Thus, in USA, congress can control and regulate trade practices as and when it crosses the trade 

boundaries of a particular State.  

Unlike India, where Article 301 is for all states and where there is no domestic trade laws within a 

state and no state exclusivity from Article 301, in U.S.A. different states have their own independent 

trade laws and the congress cannot regulate in the internal trade of a state which lies in the domain of 

a state. In other words, the states have exclusivity over their domain. It is only when trade surpasses 

the domestic border of a particular state and enters into another state that the Congress or the federal 

government can interfere for a fair-trade practice and for a healthy trade competition among states. 

Thus, in India, constitution has given power to the states to restrict this freedom for public good.  

Suggestions 

1. No doubt the liberty under Art.301 is not absolute and is subjected to Art.302 to 307, yet it is to be 

noted that the word reasonable is missing. Art.302 no doubt gives Parliament the power to impose 

restrictions but the word ‘reasonable’ must be added so that such restrictions does not become 

excessive and impede Art.301.  

2. There must be an authority pursuant to Article 307 so that the powers are not misused by any 

authority and proper checks are maintained. 

3. Such an authority must be an expert body which has the capacity to formulate views in long term 

perspective and are free from day to day pressure of administrative work. 

4. There must be proper survey on the restrictions and taxes imposed on the “freedom of trade and 

commerce” and also periodical report should be maintained on the restrictions placed by various 

governments. 

5. Apart from this, the Ministers at the Centre must also be available to answer the grievances of people 

promptly and must be readily available to them whenever need arises.  
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FUTURE OF LAW: LEGAL TECH 

- Samarth Garg* 

 

INTRODUCTION 

Living in an era of modernisation and digitalisation, the world is evolving at a very fast pace. 

Automation is very evident in the field of law, development of legal technologies (digital solutions to 

providing legal services) has led to considerable paradigm change in the field of law. Legal technology 

has become an essential part of law and an indispensable aspect of competition among the legal market. 

Future of law is AI, Big Data and Legal analytics. Legal tech is not only visible in the law firms but in 

educational set-ups as well. The technology provides innovative disruptive advancements which are 

better than traditional firms. The solutions provided by legal-tech to both the lawyers and client affect 

them at various levels. 

The present study will help us understand the growing trend of legal tech in the market and the benefits 

earned through it- monetary, social and psychological costs, benefits of legal technologies and 

traditional firms from clients’ and lawyers’ viewpoints. With growing times better and more efficient 

advancements are being done to build new business models based on technology. 

The article aims to showcase the need for legal tech in the present scenario by which law as a 

professional field can improve the performance and magnify faster. 

Development has been very rapid in terms of technology. If we remember the days of cassette tapes, 

floppy disks and flip phones, then we don't need to tell you how quickly technology is moving lately. 

From the computer made by Charles Babbage occupying a room to portable laptops like MacBook’s. 

Growth has been immense. When it comes to the field of law, in earlier days lawyers used post to 

communicate with their clients but now email it is. 

Legal Services have become an international phenomenon the need for services such as the provision 

of legal documents, sanctioned applications, intellectual-property management, and business 

structuring has significantly increased. If we see the Indian legal market it stands around $1.3 billion 

(Rs. 8,400 crore)1. In March, 2018 and seeing the pattern it is predicted it will grow nearly 2-3-fold in 

coming years. Globalization and Technological advancements are taking Domestic law firms across 

borders, colluding with foreign counsel, erasing traditional boundaries on the geographic scope of law 

practice. Internet, digitalisation of legal procedure, developments in data security and emerging tech 

tools will promote the growth of legal services from India. 

The integration of AI in law is recent. AI is providing a solution to mundane legal tasks that have 

always been manually performed, which can be performed by machines with remarkable speed. It can 

digitalise varied procedures in law, thus saving treasured time. But along with the pros come the cons. 

No technology comes without its flaws. AI too has its ethical and privacy concerns. Unregulated use 

of AI can lead to serious consequences. Balanced use of technology leads to the best results. It is this 

balance that we aim to strike. 

 

UNDERSTANDING THE WAY LEGAL TECHNOLOGY WORKS 

 
* Student, Maharashtra National Law University, Mumbai 
1 Home: Legal Services Sector for Indian Economy: India Services: Legal Services. (n.d.). Retrieved July 10,2020, from 

https://www.indiaservices.in/legal-services 
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What can artificial intelligence do, what does it bring to the table, what are its benefits and concerns 

and way forward in law. All these questions arise when we talk about AI in law because it is very 

difficult to even assume of using some kind of technology in law where trust between the lawyer and 

client, due diligence by the lawyer, drafting of documents, visiting courts etc. Basically, what a human 

does gets replaced by some technology. But the fact is it is true and the law field is evolving really 

quick. Artificial intelligence, legal analytics, document automation, legal research, automated 

proofreading and editing, litigation strategy tools etc are some of features or rather tools that come 

along with AI. Traditional law firms are facing a very large amount of pressure from clients to more 

at less cost and higher quality. This goes with the advent of reforms in the legal market, delivering 

more at less cost and higher quality, especially those pushed by new technological opportunities. These 

changes in the legal market have opened gates to the development and adoption of legal technologies 

that allow service providers to enhance productivity, offer innovative digital solutions efficiently at 

lower costs. Despite the increasing relevance of legal technologies in providing new services, it is 

sometimes felt that there must be a better way to adopt legal technologies. Basically, it means that the 

future and path toward the adoption of legal tech need to be clearly unveiled and designed. 

As we know that the legal industry has been a bit conservative when it comes to adopting technology 

due to various reasons but the fact is adoption legal tech started very early. In the United States a 

company named Relativity, founded 2001 “Had developed technology for lawyers to store, index and 

search various documents, automate contract review, due diligence and regulatory work. Law firms 

and corporate legal departments have hired Relativity experts to build their own internal eDiscovery 

departments and created new businesses in partnership with them”2 and many more were created and 

there have been positive results seen. AI will benefit the field of law in various ways from economically 

to psychologically. 

AI and law have certain analogies in their principles. They both analyse historical examples in order 

to derive conclusions to be applied to new situations. Law is increasingly becoming a promising field 

for the application of AI.  

For example, Large disputes often have a huge number of documents to analyse. Typically, armies of 

young lawyers and paralegals are put to work to review these documents. A properly working software 

can take over this work. This change in the working atmosphere will lead to better performance and 

growth of the law sector. To state more this legal tech is not only exclusively for law firms but more 

courtrooms and law colleges too. AI is helping today’s lawyer carry out requisite tasks, exercise 

professional judgment, engage with and represent clients, offer advice and settle key dealings. The 

individuals who see innovation as an open door instead of a danger will thrive, and all the more 

effectively receive the benefits from their endeavours. The individuals who don't will fall behind the 

opposition. 

The market is growing headlong and it is not going to stop because whoever adopts it survives the 

competition. AI in the present scenario is something which is much-needed for law as a growing field 

to run. The demand for law firms has increased, cases are arising quickly and lastly clients are 

becoming demanding they want quick justice to address them all manpower is not enough you need 

something else to ease out the tension. Legal tech/AI may be the solution to it. The automation of legal 

practices has encouraged lawyers, and other legal professionals to adopt the use of e-spreadsheets, 

word processing, databases, telecommunications, legal research software, and presentation 

applications. 

Technology is benefiting all the departments, from researching and developing the document to 

accounting. Traditional paper invoices are slowly being replaced by e-billing because they were time 

 
2  What Is Legal Technology And How Is It Changing Our Industry? (n.d.). Retrieved July 10, 2020, from 

https://www.thelawyerportal.com/blog/what-is-legal-tech-and-how-is-it-changing-industry/ 
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consuming. Legal tech or AI is now being used for marketing and promoting with the help of legal 

blogs and websites actualising in cyberspace. 

There is a field called legal analytics which comes under legal tech. It basically is the science of 

drawing insights from large volumes of data, helping lawyers make data-driven decisions on which to 

build their legal strategies. “Legal analytics can help in knowing something like the probability of a 

motion outcome or a rough dollar amount of a verdict or settlement. It can benefit in several ways from 

basic factors like general time savings to more abstract benefits like enhanced strategic decision 

making”3. Tools like document proofing tools analyse documents during the drafting process. They 

will check a wide range of details such as defined terms, cross-references, citations, quotation marks, 

numbering, phrases, grammar and even drafting. These devices improve the nature of legal documents 

in both corporate and prosecution practices and can address hard to see blunders. They give 

effectiveness and lessen the chance of risk. It's simply you have to familiarize yourself with it. 

The ways in which AI can revolutionise field of law 

Digital case organization has changed the way legal documents are prepared. Law Firms now manage 

large case files by digital means and use software and applications to search, edit, track, archive and 

distribute documents. 

Document automation while a brand-new case is to be created, the attorney, clerk or other consumer 

completes a questionnaire and the report is generated based on the solutions. The questionnaire will 

gather statistics for the file inclusive of the names of the parties in addition to statistics with the 

intention to manipulate which clauses are blanketed. 

Contract Review Contracts are the backbone of any economic transaction and it is simply impossible 

to carry out business without them. Drafting and negotiation of contracts can often be an arduous task 

that requires a great deal of human attention. It requires hours of manual review and exchange of 

documents which can be time consuming and a stressful task when there are deadlines to meet. 

Moreover, this manual process is prone to human errors. AI can critically analyse files and indicate its 

similarity. If a particular kind of data is signified as identical, AI formulas can work to decipher 

different records that are analogous or are of similar kind. AI can also scan for risks in contract clauses, 

something which requires a human skill set. This helps take the burden off lawyers.  Moreover, 

contract revision has become much easier as AI now helps identify standard clauses for different 

applications.  Start-ups including Lawgeex, Klarity, Clearlaw and LexCheck are currently working 

towards this revolution in the field of law. They are developing systems that can thoroughly analyse 

contracts as well as highlight problematic portions within them. Interestingly, at least for the near 

future, these systems will be dependent on humans to review the analysis put forth by the machine i.e. 

the final green flag would be given by a human.  The role of AI in contract review is to basically 

reduce the burden on humans in performing mentally taxing tasks so that they can focus on other 

aspects of law 

ROSS, the “AI Lawyer” can read over a million pages of law in a second, finding the appropriate lines 

and paragraphs. With a machine performing legal research and identifying key clauses so fast and so 

efficiently, the lawyer’s billable hours are bound to reduce greatly, which in turn can save clients’ large 

amounts of money. AI also has the capability to quickly verify facets of a case thereby magnifying the 

speed of arbitration and litigation proceedings. 

In rules-based areas of the law where it is observed there are repetitive patterns, there is prospective 

for legal advice in that area to be automated. Legal firms are using it as a trump card to provide advice 

 
3 AI in Law: Definition, Current Limitations and Future Potential. (2017, March 12). Retrieved July 10, 2020, from 

https://legal-tech-blog.de/ai-in-law-definition-current-limitations-and-future-potential 

https://www.lawgeex.com/
https://www.tryklarity.com/
https://www.clearlaw.ai/
https://www.lexcheck.com/
https://legal-tech-blog.de/ai-in-law-definition-current-limitations-and-future-potential
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to clients through technology applications and subscription services. Law sectors are using the 

instruments to gain coherency and quality over repeated questions from their clients. 

Due diligence through Artificial insight is one apparatus which is in high demand. The encounters of 

lawyers and their clients are demonstrating that innovation helps audit with a blend of legal advisors 

and innovation is more effective and more dependable than utilizing people alone. During a time where 

perseverance is frequently restricted to a segment of the archives and just to warning issues, these 

devices may permit customers to grow the expansiveness and profundity of constancy done in specific 

conditions. In law offices around the world, due diligence is one major aspect of any corporate 

transaction performed tirelessly by lawyers. This work includes confirming facts and figures, analysing 

risks and accordingly providing legal advice to clients. AI instruments can help the professionals to 

perform their due diligence more orderly and with more precision since this task is often mind-

numbing for humans. 

Data driven lawful research can possibly diminish the time expected to plan quality research. It might 

likewise permit top to bottom research to be done in conditions where it in any case would be cost 

restrictive. Prescient analytics from information driven research can possibly change the manner in 

which dispute and prosecution procedures are developed. SCC Online, LexisNexis, Westlaw are some 

online portals which help in legal research. These portals are developed in such a way that you don’t 

require books, commentaries using few keywords one can find the case and its details, it is cost 

effective and time saving.  

Benefits of Legal technology  

1.The biggest, most obvious benefit to AI applications is time savings. Computer systems can analyse 

more information, more thoroughly than humans can, in a tiny fraction of the time. Obviously, those 

time savings can translate into monetary savings, since less lawyer or staff time is involved in finding 

solutions to the problems 

2.Legal tech allows early and more accurate risk assessment allows lawyers to identify potential risks 

earlier, advise clients wisely about their exposure, and head off legal problems before they even occur, 

With this increased information, law firms can more accurately assess outcomes, minimizing costs and 

limiting risks while protecting their clients’—and their own—reputations. AI Improves Organizational 

and Logical Structure 

3.Legal tech helps in doing the regular work in which intervention of lawyers is not needed this frees 

their time and efforts, now they can apply their skills on higher level work or the work which a 

computer cannot do. Proofreading, editing, research is some tedious work which are undertaken by 

lawyers but can be replaced by technology. This reduces lawyers stress and frustration which is 

important for having good and untroubled relations with the client.  

4.The crimes are getting modern nowadays which are known as cybercrimes. To tackle them we need 

to be advanced and equipped with technology. Thus, law field need to upgrade themselves not only 

for performance and growth but to be able to solve modern legal issues 

 

ETHICAL CONCERNS 

In spite of all the positives and benefits that AI is bestowing upon mankind, it is important to bear in 

mind the consequences that this technology brings along. No hesitation that AI is remodelling our 

lives, simultaneously, we need to take notice of its ethical perturb. An amalgamation of law and ethics 

is what leads to justice in the true sense. The ethics of decision-making is an important subject in a 

democracy like ours. Will inclusion AI in the field of Law lead to trade off with ethics?   
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There are apprehensions that the increasing use of AI in performing functions of lawyers may not be 

free from bias. An AI algorithm learns from the data it is fed. This data is supplied by humans writing 

these algorithms. Humans are prone to showing some element of bias and if such data is fed into these 

machines, their skewed results could be detrimental to justice. 

AI is also being used to assist judges in determining the sentence to be given to criminals. The machine 

contemplates different "factors", "highlights", or "factors" of many respondents in the past, for 

example, the kind crime that has been committed, his/her educational level, address, employment 

history, credit score, criminal history, family circumstances, demographic information. The AI 

algorithm deciding these sentences could be flawed. Every case has its own peculiarities and even a 

slight bias by an algorithm could lead to blasphemous results. In fact, the Correctional Offender 

Management Profiling for Alternative Sanctions (COMPAS) software used by some courts to predict 

the probability of recidivism in criminals has been known to show a bias against African-Americans. 

The lawyers presently make various types of projections during the course of work, such as predicting 

the outcome of legal problems, or conjecture about the relevance of documents relating business 

matters using a mixture of legal research, judgments, past experience, and other proficient skills. In 

recent years, AI is being used to carry out these tasks traditionally performed by law professionals. If 

at all a scenario arises in the future where these machines are able to outperform lawyers in making 

predictions, serious issues could arise. The first being an over dependence on AI to perform these tasks 

due to a shift in standards, thus creating an obligation on lawyers to refrain from making unassisted 

decisions. Man will find it difficult to function without these AI tools which could seriously hamper 

the cognitive processes of the human mind in the long run. Secondly, the firms that have the financial 

strength and resources to adopt this new technology would benefit more than the cash stripped 

traditional firms. This would lead to wealth inequality.  

Another worry of integrating AI into Law is the loss of jobs. According to the new McKinsey Global 

Institute report, by the year 2030, about 800 million people will lose their jobs to AI-driven robots in 

various fields.  

As a lawyer’s arguments are backed by legal reasoning, a judge’s decree too has some legal basis. But 

the fact that decisions and tasks performed by AI are not backed by reasons is quite concerning. It 

could lead to a phenomenon of extreme injustice if relies on machine-made decisions which are 

erroneous and there would be absolutely no way to verify them.  

Development in India 

“In India Cyril Amarchand Mangaldas is one of the leading law firms. It has become the first law firm 

in India to adopt legal tech and opened an incubator known as Prarambh. It will allow for e-stamping, 

e-signature and AI based legal research. The young entrepreneurs are getting deep into the research 

and working hard for developing technologies which will aid law firms. CAM tries to evolve with 

time. To help themselves and the students through the help of tech they want to build a platform for 

internships. Without any fuss they can find good interns and also the firm would not have to waste 

extra money on the hiring process”4. Other firms and colleges are developing legal technology labs for 

research, though courts are little reserved but envisioning future AI will prosper the future field of law.  

Basic AI tools are already in practice in India and India being such a big economy companies are 

willing to invest in India for research and development. 

AI during Covid-19 

In the present scenario where the world is at standstill, everyone is locked in their respective house the 

only thing that is keeping the world running is technology. Automatic machines for sanitising the body, 

 
4 Innovation Lab. (2020, January 31). Retrieved July 10, 2020, from http://www.cyrilshroff.com/innovation-lab/ 

https://poseidon01.ssrn.com/delivery.php?ID=194116069100028028009094022001103122123035068045044085007112029075102009006127079066019021099031023051029091100078084068068026054018089018064005083126111024019073022022005113025083074000106064115098094069002113005094070024083020013025030120122021085&EXT=pdf
https://poseidon01.ssrn.com/delivery.php?ID=194116069100028028009094022001103122123035068045044085007112029075102009006127079066019021099031023051029091100078084068068026054018089018064005083126111024019073022022005113025083074000106064115098094069002113005094070024083020013025030120122021085&EXT=pdf
https://kambria.io/blog/the-7-most-pressing-ethical-issues-in-artificial-intelligence/
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cars and houses are used. Further AI is helping the researchers and scientists in predicting the outspread 

of this virus. Chatbots are developed for contactless screening and answering queries relating to the 

virus. “ BlueDot, a Canadian start-up and AWS customer that uses AI to detect disease outbreaks, was 

one of the first to raise the alarm about a worrisome outbreak of a respiratory illness in Wuhan, China. 

BlueDot uses AI to detect disease outbreaks. Using their machine learning algorithms, BlueDot sifts 

through news reports in 65 languages, along with airline data and animal disease networks to detect 

outbreaks and anticipate the dispersion of disease”5. “A smart image-reading system, called Ping An 

Smart Healthcare, uses AI to analyse multiple CT scan images of the same patient and measure the 

changes in lesions”6. Similarly, animal-like structured robots are developed by Singapore for keeping 

the citizens in their homes, these robots are created by using AI algorithms. Thus, AI helped in 

overcoming these situations making lives of the authority easy.  

 

CONCLUSION 

In conclusion, integrating AI into Law is revolutionizing the way the legal industry functions. AI has 

been proven to surpass the accuracy level of humans. It has also been proved to be an effective cost-

cutting tool in the long run. Presently like never before, it's critical for a law office or legal counsellor 

to keep their customers upbeat. Regardless of whether you give the best legitimate work in your general 

vicinity, if your clients are not happy with the general help that they got, you won't be hearing from 

them again. Consumer loyalty ought to be a top need for legal counsellors these days, and lawful 

innovation can make this simpler for you. A live chat feature is something interactive and help keeping 

the customer satiated 

But at the same time, there are a lot of ethical concerns that need to be addressed immediately. “Current 

AI tools are not able to mimic advanced cognitive processes, such as logical reasoning, comprehension, 

meta-cognition or contextual perception of abstract concepts that are essential to legal thinking. But 

still in future these issues will be solved”7. 

There needs to be a stable regulatory framework to keep a check on the use of AI. Contours have to be 

set if we want to get the most out of Artificial Intelligence. Unrestricted use of any technology can 

lead to a catastrophe. When we've cleared these moral and good obstacles, AI answers for the law will 

convey significant legitimate breakthroughs. In the long run, it won't be conceivable to totally clear 

out human presence from the legal field. AI will incredibly decrease the weight of lawyers by helping 

them in doing mundane tasks, however, replacing human skills won't be seen in the coming years 

Accordingly, we can say innovation has gotten a mandatory embellishment in this period and AI is the 

fate of the law field and law offices for their success. The question is no longer whether the legal field 

will embrace these new advances, yet rather, how quick and who will arrive first. 

 
5 Sivasubramanian, S., & Amazon Machine Learning. (n.d.). How AI and machine learning are helping to tackle COVID-

19. Retrieved July 10, 2020, from https://www.weforum.org/agenda/2020/05/how-ai-and-machine-learning-are-helping-

to-fight-covid-19/ 
6  How AI Is Playing a Critical Role in Combating COVID-19. (2020, April 16). Retrieved July 10, 2020, from 

https://www.appier.com/blog/how-ai-is-playing-a-critical-role-in-combating-covid-19/ 
7 AI in Law: Definition, Current Limitations and Future Potential. (2017, March 12). Retrieved July 10 , 2020, from 

https://legal-tech-blog.de/ai-in-law-definition-current-limitations-and-future-potential 

https://bluedot.global/
https://www.mobihealthnews.com/news/asia-pacific/ping-s-covid-19-smart-image-reading-system-speeds-diagnoses-and-treatment
https://www.mobihealthnews.com/news/asia-pacific/ping-s-covid-19-smart-image-reading-system-speeds-diagnoses-and-treatment
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THE CONCLUSIVE PROOF OF LEGITIMACY OF CHILDREN: 
RELEVANCE IN TODAY’S SOCIETY IN THE PRESENT ATTITUDE 

OF THE JUDICIARY 

- Vinudeep R.* 

 

ABSTRACT 

“There are no illegitimate children – only illegitimate parents” – Leon R. Yankwich1 

The Indian Evidence Act, 18722 was enacted almost one hundred and fifty years before today by the 

Governor General in Council. It was drafted by the Council of the Governor General of India, which 

at that time consisted of only British – loyal to the British Crown and usually the Church of England. 

A lot has changed in India over these one hundred and forty-seven years. Three Government of India 

Acts, Indian independence, democracy, becoming a republic, a new Constitution, a new Supreme 

Court, etc. have happened. The Constitution of India is said to be a revolutionary document, which 

has actually affected the Republic of India and its popular mentality. Also, technological 

advancement has changed the society to a great extent. To know this, one needs to do nothing but 

read the judgements of the Supreme Court in social matters over the years. One concept that has 

seen a very drastic change is the concept of family – especially when compared to the time the Indian 

Penal Code and the Indian Evidence Act were enacted. 

This paper shall study section 112 of the Indian Evidence Act, 1872 in the light of these changes. 

Also, this paper shall study the relevance that this section today, given the technological 

advancement and societal advancement that we have gone through over these one hundred and forty 

years. This study shall be in light of judgements pronounced by various Courts of Law in India or 

having jurisdiction in India on this subject of legitimacy of children and marriage and also other 

relevant judgements. 

 

INTRODUCTION 

Bastards were children who were born extra-marital ties.3 They were equated to a derogative group 

of people like the prostitutes, thieves and beggars.4 The European countries were the birthplace of the 

concept of bastardy.5 Bastards were seen as a mark of impurity and sin.6 In particular, the illegitimate 

children of the Royals have always caught the eye of the people.7  The reason for this could be that 

the Royal families were in the spotlight that time.8 The other reason could be that the Royal Families 

had to follow a “Royal Bloodline” or a pure bloodline. It means that the royal princes and princesses 

 
* Student, Fourth year, B.Com. LLB (H), Tamil Nadu National Law University, Tiruchirappalli 
1 LEON RENE YANKWICH (1888 – 1975), Federal Judge, USA. 
2 Act I of 1872. 
3  MERTON’S STATUTE, , http://www.mertonhistoricalsociety.org.uk/doc_library/1236Statute.pdf (last visited Aug 16, 

2017). 
4 See: Howard Elisofon, A Historical and Comparative Study of Bastardy, 2 ANGLO-AM. LAW REV. 306–343, 71 (1973). 
5 See generally: P. M. A. Hunt, Error in the Contract of Marriage, 79 SOUTH AFR. LAW J. 423–442 (1962). 
6 SARA MCDOUGGAL, THE ROYAL BASTARDS - THE BIRTH OF ILLEGITIMACY, 800 - 1230 1 (1st ed. 2017). 
7 MCDOUGGAL, supra note 6. 
8 Id. 
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were never given in marriage to anyone other than from one or the other royal family, leave alone an 

illegitimate child. 

 The church was much against illegitimate children. The Bible per se condemns adultery, a significant 

contributor to the illegitimacy of children. It says, “Thou shall not commit adultery”9. It condemns the 

illegitimate children and says “A bastard shall not enter into the congregation of the Lord; even to his 

tenth generation shall he not enter into the congregation of the Lord.”10 The Lord is for all, and all 

are His. The reason of this again is the true bloodline and succession of rights of the illegitimate 

children.  

European kings stand out among other rulers in the pre-modern world for their ability to perpetuate 

family dynasties. 11  Generation after generation, sons, daughters, even nephews and nieces have 

inherited the kingdoms of their fathers and mothers or even their uncles or aunts.12 Rulers sought to 

authenticate these successions by drawing upon Roman and Byzantine traditions and rituals, making 

use of practices such as designating their heir, crowning a son during a father’s reign, and other 

religious ceremonies.13 In the effort to establish a dynastic rule, Carolingians adopted various rituals 

of Christian kingship.14 In a world where birth into a royal family was the only way in which one can 

assume a royal title or nobility, the Carolingians insisted on their exclusive rights to royal authority.15 

The church and other authorities have seen this as an effect of incestuous relations and the definitions 

of incest highly subjective.16 

Thus, it is very evident that the "bloodline" is what was necessary for the medieval feudal age giving 

importance to succession and other such rights incidental thereto. There arises the next question as to 

why this succession was such a hassle and had to be handled very cautiously. The illegitimate children 

were not baptised17 or recognised by the church, but were maintained by the "father"18.  

This being the case, there were people still that could break this cocoon and come out of this wicked 

web of illegitimacy. It is evident from the fact that great people like William the Great, Leonardo da 

Vinci inter alia, were bastards, or to put it diplomatically, illegitimate children.19 Thus, we cannot 

jump to a conclusion as to the treatment of illegitimate children in the past. We also do not know if the 

ones mentioned above are merely exceptions to a general rule or if all were indeed treated that way. 

However, according to Jure Forrillo, all the bastards who were great lacked one thing, i.e. love of the 

parents.20  

 

THE INDIAN SCENARIO 

India has a very significant history of illegitimate children. This has been so much so that the Davis 

Jr., while talking about the maintenance, speaks thus, “In general, the manager of a joint Hindu family 

 
9 Exodus 20:14 
10 Deuteronomy 23:2 (King James Bible) 
11 Elisofon, supra note 4. 
12 MCDOUGGAL, supra note 6. 
13 Id. at 66. 
14 Leyser as cited in Id. at 67. 
15 Elisofon, supra note 4. 
16 MCDOUGGAL, supra note 6. 
17 Supra note 9. 
18  Alan Macfarlane, ILLEGITIMACY AND ILLEGITIMATES IN ENGLISH HISTORY 72, 

http://www.alanmacfarlane.com/TEXTS/bastardy.pdf (last visited Aug 8, 2017). 
19 See generally: JURE FORILLO, GREAT BASTARDS OF HISTORY (1st ed. 2010). 
20 See generally: Id. 
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is under a legal obligation to maintain all male members of the family, their wives and children.” Such 

obligation also extended to a man’s illegitimate sons, concubines, and, to some extent, even to an 

outcasted wife. Failure to provide such maintenance threatened the cohesion of the joint family.”21  

There is still one instance where the Gautama Sutra upholds the rights of illegitimate sons. It says 

“The son of an unmarried damsel, the son of a pregnant bride, the son of a twice-married woman, the 

son of an appointed daughter, a son self-given, and a son bought belong to the family (of their 

fathers).On failure of a legitimate son or (of the)  other (five heirs) they receive a fourth (of the 

estate)”.22 

Ancient India was of a censorious view about illegitimate children. There were many illegitimate 

children in the Indian Epics, or the "history" as a few call them. Veda Vyasa, the author of the 

celebrated epic Mahabharata, was an illegitimate child of sage Parashara and Satyavati (also called 

Matsyaganga), a fisherwoman.23 When there was no legitimate heir to King Shantanu, who died along 

with his two legitimate sons, Vyasa was called forward to ascend the throne, despite his illegitimacy.24 

Likewise, Karna was an illegitimate child of Kunti. He had a terrible life that had to be led. Throughout 

the epic of Mahabharata, Karna was treated like a second-class citizen due to his unknown origin.25 It 

is to be noted that once when the Pandavas and the Kauravas were competing one another in an archery 

competition, besides being disallowed to participate, Karna was humiliated by the Pandavas for not 

being a Kshatriya.26 Only on being made the king of Anga by Dhuryodhana, has he washed off all the 

stains of unknown birth.27 Another illegitimate child in the epic of Mahabharata is Ghatotkacha, born 

out of the union of the Pandava prince Bhima and Rakshasi Hidimba.28 Though he was the one who 

saved the life of Arjuna, at the perspective of the epic, he was seen as a half-caste. Krishna at the end 

of the Kurukshetra said that he would have killed Ghatotkacha himself if he had not died while saving 

Arjuna, as Ghatotkacha was a sinful soul and a shame to the Brahmans.29  

The Southern Part of India too had two contradistinctive views on illegitimacy. The better part is the 

ancient times. Manimekalai was the daughter of Kovalan and Madhavi.30 Kovalan was a wealthy 

merchant, and Madhavi was a dancer. This is known from the line  

“Perum peyar pugaaren pathiye avvoor 

Ésach chirappin isaivilangu perungudi 

Maasaaththu vaanigan maganai yaagi”31 

Which translates into,  

“Of the great Pugar town, 

Of a family of great wealth and riches, 

Married I, a son of a merchant.” 

 
21 DONALD R. DAVIS JR, THE SPIRIT OF HINDU LAW 84 (1st ed. 2010). 
22 GAUTAMA SUTRA, (28: 33-34) 
23 EPIFIED, VED VYASA - FATHER OF THE MAHABHARATA (2015), https://www.youtube.com/watch?v=kFDVEhVJZXM 

(last visited Oct 20, 2017). 
24 Id. 
25 VEDA VYASA, MAHABHARATA (300AD). 
26 PANTHULU B.R., KARNAN (1964), https://www.youtube.com/watch?v=6Jnc2LLHYdY (last visited Oct 20, 2017). 
27 Id. 
28 VEDA VYASA, supra note 25. 
29 Id. 
30 ILANGO ADIGAL, SILAPPATHIGAARAM (1st century AD). 
31 Id. Vazhakkurai Kaathai, 56-58. 
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The part in which the complexity starts is where Madhavi is not the wife of Kovalan but his concubine. 

He meets Madhavi, a dancer in one of her performances, where they fall in love with each other.32 

Kovalan is married initially to Kannagi, who is also the speaker of the verses as mentioned earlier from 

Silappathikaram. Kovalan and Madhvi had a daughter by name Manimekalai. She, after the death of 

her father, became a Buddist nun33, and Seethalai Saaththanaar wrote another beautiful epic on her 

name, which is also called the twin epic of Silapathikaram.34  

The pre-modern South India was entirely wrong in this regard, so much so that there was one full caste 

of illegitimate children. It might sound astounding, but it is true. The Isai Vellalar community, more 

commonly known for the Devadasi System, is that community which had its entire people being 

illegitimate.35 The women of the Isai Vellalar community are dedicated to the temple and are called 

as Devadasi or Devar adiyar. They were married to God when they attain puberty.36 The priests and 

the patrons of the temple misused the Devadasis, and they, later on, were started to be seen as 

prostitutes.37 This term Devar Adiyar later morphed to become Thevidiya, a very bad word in Tamil, 

meaning prostitute; and their sons and daughters being called Thevidiya Pulla meaning children of a 

prostitute. These children were despised and were considered to be of very bad origin. This changed 

with the reforms of Periyar E.V. Ramasamy. Madras Devadasis Prevention of Dedication Act, 194738 

was enacted to prevent the prejudice this community faced. Thus, even in India, the status of the 

illegitimate children was ambiguous. 

 

CURRENT POSITION IN ENGLAND 

In England, § 50 (9) of the British Nationality Act, 1981 explains that, were a child was born before 

the 1st of July 2006, “the relationship of a mother and child shall be taken to exist between a woman 

and any child (legitimate or illegitimate) born to her, but … … the relationship of the father and child 

shall be taken to exist between a man and any legitimate child born to him.” There is no definition of 

illegitimate in the Act.39 However, legal advice suggests that the English law, in considering the 

questions of legitimacy, will look to the law of the domicile of the father at birth. If the law treats a 

child as legitimate, then the English Law will treat the child likewise.40 The illegitimate child can be 

legitimised by the subsequent marriage of the parents by § 47(1) of the said Act. A child born to a 

woman during the subsistence of her marriage may be presumed to be legitimate unless the balance of 

evidence shows the contrary, for example, in a case where the marriage is annulled on the grounds of 

non-consummation.41 § 1 of the Family Law Reforms Act, 1987 provides that, 

“[T]he child of a void marriage should be treated as the legitimate child of the parents if at the 

time of  

i) the insemination resulting in the birth, or  

ii) where there was no such insemination, the child's conception, or  

 
32 Id. Arangetruk Kaathai. 
33 SEETHALAI SATHTHANAR, MANIMEKALAI (2nd Century AD). 
34 Raghavan M.D., MANIMEKALAI, http://tamilnation.co/literature/manimekalai.htm (last visited Oct 20, 2017). 
35 Amrit Srinivasan, Reform and Revival - The Devadasi and her Dance, 20 ECON. POLIT. WKLY. 1869–1876, 1869 (1985). 
36 Id. at 1869. 
37 Srinivasan, supra note 35. 
38 Act XXXI of 1947. 
39  Government of United Kingdom, LEGITIMACY - AN INTRODUCTION L1 (2010), 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/258234/legitimacy.pdf (last visited Oct 20, 

2017). 
40 Hashmi v Hashmi, (1972) Fam 36, England. 
41 Government of United Kingdom, supra note 39 at L1. 
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iii) the celebration of the marriage, if the marriage takes place between conception and 

birth,  

either, or both, of the parents, reasonably believed themselves to be validly married in English 

law and the father was domiciled in England and Wales. This applies even where the belief 

that the marriage was valid was due to a mistake as to law.” 

If the marriage is void, it should be determined whether the parents reasonably believed it to be valid. 

In the case of a child born after the coming into force of § 28 of the Family Law Reform Act 1987 (i.e. 

4.4.88), we must assume that the parents reasonably believed that the marriage was valid unless there 

is evidence to the contrary. It may be appropriate to assume reasonable belief in other cases (e.g. on 

the part of a woman married in a country whose law permits polygamy).42 In Azad v Entry Clearance 

officer Dhaka43, the Court of Appeal held that a reasonable belief that the marriage was valid in English 

law is required. It was not sufficient that one of the parties to the marriage believed it to be valid under 

Bangladeshi law. The Legitimacy Act 1926 was the first English Act under which a child born out of 

wedlock was, if living, legitimated by the subsequent marriage of the parents. There was, however, a 

proviso that neither parent was married to a third person when the child was born. The 1926 Act made 

no mention of nationality, and it was not until the British Nationality Act 1948 came into effect that a 

legitimated person's nationality status in UK law was made clear. § 23 of the 1948 Act allowed a 

person, born out of wedlock and legitimated by the subsequent marriage of the parents, to be treated, 

from the date of the parents' marriage or 1 January 1949, whichever was the later, as having been born 

legitimate for the specific purpose of determining:   

i) whether the person was citizen of the United Kingdom and Colonies under §5 or paragraph 

3 of Schedule 3 of the Act  

ii) if born before 1 January 1949, whether the person was a British subject immediately before 

that date, and therefore became at commencement a CUKC or a BSWC. 

The Legitimacy Act 1976 re-enacted the provisions of the 1926 and 1959 Acts. § 1 of the 1976 Act, in 

turn, has been modified by § 28 of the Family Law Reform Act 1987, to take account of recent 

developments in human embryology. § 28 substitutes for the words "....the act of intercourse resulting 

in the birth", the words "....the insemination resulting in the birth or, where there was no insemination, 

the child's conception", thus allowing for all other means of conception in addition to the conventional 

one.44 

Thus, we may come to a conclusion that the English laws have bent themselves so as to ease the living 

of the illegitimate children and prevent further prejudice. 

 

CURRENT POSITION IN INDIA 

§ 112 of the Indian Evidence Act, 187245 defines legitimacy of a child  

“112. Birth during marriage, conclusive proof of legitimacy. –– The fact that any person was born 

during the continuance of a valid marriage between his mother and any man, or within two hundred 

and eighty days after its dissolution, the mother remaining unmarried, shall be conclusive proof that 

he is the legitimate son of that man, unless it can be shown that the parties to the marriage had no 

access to each other at any time when he could have been begotten.” 

 
42 Id. at L4. 
43 Unreported and as cited in Id. at L4. 
44 Government of United Kingdom, supra note 39. 
45 Act I of 1872. 
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Thus, any child born during the continuance of a valid marriage between his/ her parents or within 280 

days of the dissolution of marriage provided the mother remains unmarried shall be the conclusive 

proof of legitimacy of a child, unless the contrary has proved otherwise. For example, if the marriage 

is annulled for non-consummation or if the husband is able to prove that he was impotent at the time 

of her impregnation, etc.  

There was confusion as to the rights of illegitimate children being caused in T.Ramayammal v T. 

Muththammal 46 . This confusion was removed by the Parliament by means of Marriage Laws 

(Amendment) Act, 1976, that introduced a new concept for the rights of illegitimate children. 

According to the Act, a child born out of a void, valid or voidable marriage will be considered to be a 

legitimate child, regardless the status of marriage on any ground.47 The Family laws of India now 

provide for maintenance to the children irrespective of their legitimacy status.48  

The case of Rohit Shekhar v Narayan Dutt Tiwari49 caught the eyes of media and public as it stirred 

up many questions that remain unanswered in the laws governing Hindu social relationships and 

inheritance when the paternal link of ND Tiwari with Rohit Shekhar was proved after a DNA test. 

However, in the Kamti Devi v. Poshi Ram50, the court had held that the result of a genuine DNA test 

is said to be scientifically accurate. However, even that is not enough to escape from the conclusiveness 

of Section 112 of the Evidence Act. 

In Sujatha v Krishna Prasad,51 the honourable Andhra Pradesh High Court observed that though the 

children born out of void marriages are made legitimate, § 16(3) of Hindu Marriage Act forbids the 

conferment of any right on them in the property of any person, other than the persons. Therefore, the 

legitimatized son cannot get a share in the property which belongs to coparcenary of which his father 

is a member and that the legitimatised son should succeed to the property on the death of his parents.52 

In the year 2011, the Supreme Court reversed its view.53 In Revanasiddappa v Mallikarjun,54 the 

Supreme Court held that, 

"While interpreting the amended § 16(3), the Court must keep in view the constitutional values 

enshrined in the Preamble of our Constitution which focuses on the concept of equality of status 

and opportunity and also on individual dignity. The Court has to remember that relationship 

between the parents may not be sanctioned by law, but the birth of a child in such a relationship 

has to view independently of the relationship of the parents. A child born in such relationship 

is innocent and is entitled to all the rights which are given to other children born in valid 

marriage… However, some limitation on the property rights of such children is still there in a 

sense their right is confined to the property of their parents. Such rights cannot be further 

restricted in the view of the pre-existing common law." 

The law and the judiciary are thus slowly changing views and showing a right eye on the innocent 

children who were so far put at a disadvantage for no mistake of theirs. 

 
46 AIR 1974 Mad 321. 
47 Avishek Pradhan, Right of Maintenance to an Illegitimate Child: A Brief Review of Indian Law, 2 INT. J. RES. ANAL. 

92–103, 92, 93 (2014). 
48 See generally: HINDU MARRIAGE ACT, 1955; INDIAN ADOPTIONS AND MAINTENANCE ACT, 1956; et al. 
49 (2012) 12 SCC 554. 
50 2001 (5) SCC 311. 
51 As cited in Pradhan, supra note 47. 
52 Id. at 101. 
53  J. Venkatesan, Illegitimate children entitled to ancestral property: Bench, THE HINDU, April 8, 2011, 

http://www.thehindu.com/news/national/Illegitimate-children-entitled-to-ancestral-property-Bench/article14674196.ece 

(last visited Oct 20, 2017). 
54 (2011) 11 SCC 1 
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CONCLUSION 

It is clear to us that the concept of legitimacy is no more relevant to us. It is rather only a legislation 

that still reminds of our colonial past. The government could take steps to remove these provisions that 

are no more relevant in the present scenario.  

We as a society are fast moving to accept non-conventional families such as same-sex parents, 

transgender parents and so on. In this case, holding on to historical concepts that have very little 

relevance is of no purpose. It is therefore the view of the author that the concept of legitimacy of 

children should lose the legal sanction it has had over several centuries and that children should not be 

made to suffer for the sins of their parents.  
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LEGAL EDUCATION IN INDIA: IS THE AIM OF THE BAR COUNCIL 
OF INDIA ON LEGAL EDUCATION ACHIEVED? 

- Valan A.* 

 

ABSTRACT 

Promotion of legal education as one of the objectives of the Bar Council of India was initiated 

through “The Bar Council of India Trust”. Further, special Acts were enacted to establish 22 

National Law Universities (NLUs) in India. The objects of the premier institutions are to advance 

knowledge on law and to develop a sense of responsibility to serve the society. 

The informal discussion revealed that the majority of the students of NLUs are ambitioned mostly 

towards the corporate sector for want of attractive remuneration and quick settlement.  Hence, an 

exploratory study was attempted to understand the carrier options and their reasons among final 

year students from 5 NLUs that were chosen by random sampling. 

Analysis of the responses gave mixed results. Through which, it can be attributed that it is market 

that driven the students to choose the career in law shedding their social responsibility expected of 

them. Moreover, there are issues related to affordability and level-playing in selection of students for 

the National Law Universities. Therefore, the Bar Council of India has to revisit its mission with the 

view to bring necessary policy changes in the NLUs to be of more inclusive and affordable so that 

NLUs can produce high calibre lawyers with social responsibility towards the community. 

 

INTRODUCTION 

Legal education in India has been one of the mandates of The Bar Council of India which was 

established by Parliament under the Advocates Act, 1961. The statutory functions under Section 7 

cover promotion of legal education and to lay down standards of legal education1. For which, The Bar 

Council of India Trust was created by the Bar Council of India during 1974 as a public charitable trust. 

The trust works towards maintaining professional standards in the legal profession and effecting 

improvements in legal education. Towards this end, the trust is mandated to establish law schools of 

excellence and to promote legal research.2 

In furtherance, the State Government of Karnataka initiated a university through the National Law 

School of India University Act (Karnataka Act 22 of 1986) so that it could carry out the objects of the 

Bar Council of India effectively.  Presently, there are 22 National Law Universities (NLUs) in various 

states across India. The objects of these premier institutions are to advance and disseminate learning 

and knowledge of the law and legal processes and their role in national development and to develop in 

the student and research scholar a sense of responsibility to serve the society in the field of law by 

developing skills regarding advocacy, legal services, legislation, law reforms.3  

Present scenario of NLUs 

 
* Student, Second Year, BA LLB (H), Tamil Nadu National Law University 
1  'About The Council « The Bar Council Of India' (Barcouncilofindia.org, 2020) 

<http://www.barcouncilofindia.org/about/about-the-bar-council-of-india/> accessed 14 June 2020 
2 Karnataka Act No. 22 OF 1986 
3 Sec.4,  The National Law School of India Act, 1986 
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NLUs have changed the face of legal education in India. In fact, India is the only country in the world 

which has Universities for legal discipline alone4. For students to join in these universities for an 

undergraduate/postgraduate law degree, a national level entrance exam -Common Law Admission Test 

(CLAT), is being conducted by the Consortium of National Law Universities.  The basis of allotment 

of seats in NLUs shall be 'merit-cum-preference', i.e., the Rank order and the preference of NLU by 

the candidate are the deciding factors in the selection of candidates for the NLUs.  

Consortium of NLUs 

The Consortium of National Law Universities was established on 19th August 2017 with the aim of 

improving the standard of legal education in the country and justice system through legal education. 

The Consortium aspires to facilitate better coordination amongst National Law Schools to achieve the 

highest standards of legal education in the country. The Consortium became the legal entity when it 

was registered under the Karnataka Co-operative Society Act, of 26-03-2019 at Bangalore.  In which, 

16 NLU’s signed and became the founding members of the Consortium. During 2019 all the 22 NLUs 

have become members of the consortium. In 2019, around 47,000 candidates have appeared for the 

CLAT against the intake of 2984 seats5.  

Need for the Study 

Social responsibility is an ethical theory in which individuals are accountable for fulfilling their civic 

duty, and the actions of an individual must benefit the whole of society.6 The informal discussion with 

the students from various NLUs during the National Moot Court Competitions reveals that the most 

of the students ambitioned to secure a job in corporate companies especially in MNCs and hardy very 

few opted for a career in litigation and other government legal services and the social responsibility 

toward the society that expected of them by the Bar Council of India was mostly missing.  

The reason for the slackness in the social responsibility towards the community among National Law 

University students has to be studied thoroughly. Therefore, the present study is an attempt to examine 

the career options among the final year students of NLUs and their reasons. The study also strives to 

assess other intervening factors that influence the decision of these students on the career option. 

Hence, the study aims to critically assess the social responsibility among the budding legal 

practitioners from NLUs which is one of the main objectives of the Bar Council of India. 

Methodology 

The study uses a pluralistic methodology to study the career aspirations of the students of NLUs from 

the point of view of the Bar Council of India. The quantitative research methodology is adopted to 

study the career options and their reasons, while Qualitative research technique is employed to study 

the other intervening factors that influence the decision of the students on the career. For which, 

Questionnaire and case study methods are used respectively. Multi-Stage Random Sampling technique 

is used to pick the sample from the universe of Final Year Students from 22 NLUs. Initially, 5 NLUs 

are chosen at random and 10 final year students are selected subsequently from each NLU (Tamil Nadu 

National Law University, National University of Advanced Legal Studies, National Law University 

Orissa, Maharashtra National Law University and National University of Juridical Sciences). One 

student from each university was approached to serve as a point of contact to circulate the questionnaire 

for the study.  To study the issues related to affordability and level playing among the NLU aspirants 

 
4 'Consortium' (Consortiumofnlus.ac.in, 2020) <https://consortiumofnlus.ac.in/history.html> accessed 14 June 2020 
5  Today E, 'Clatconsortiumofnlu.ac.in to Release CLAT Result 2019 Today: How to Check!' (India Today, 2020) 

<https://www.indiatoday.in/education-today/news/story/clatconsortiumofnlu-ac-in-to-release-clat-result-2019-today-

how-to-check-1548680-2019-06-14> accessed 14 June 2020 
6  'Social Responsibility and Ethics | Who Is Responsible and Why? | Pachamama Alliance' (2020) 

<https://www.pachamama.org/social-justice/social-responsibility-and-ethics> accessed 14 June 2020 
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in cracking the CLAT, 5 first year were interviewed using Judgement Sampling and the case studies 

for in-depth analysis.  

 

CAREER OPTIONS AND THE REASONS 

The career options and the reasons for choosing the career against the CGPA scores obtained by the 

students are critically analysed and presented in a three-way table hereunder.  

CGPA 
Career 

Options 

Reasons for Choosing the Career 
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10 - 8 

  

  

  

  

  

  

  

  

  

Academic  
1        1 

3.7%        3.7% 

Corporate 

Companies  

 17    1   18 

 63.0%    3.7%   66.7% 

Litigation  
    2    2 

    7.4%    7.4% 

Private Law 

Firms  

 3 2 1     6 

 11.1% 7.4% 3.7%     22.2% 

Total  

1 20 2 1 2 1   27 

3.7

% 

74.1

% 

7.4

% 

3.7% 7.4

% 

3.7%   100.0

% 

7 - 5 Alternate 

Dispute 

Resolution 

(ADR)  

 2   5  5  12 

 8.7%   21.7%  21.7%  52.3% 

Corporate 

Companies  

       2  2 

       8.7%  8.7% 

Government/ 

Public Sector  

        1 1 

        4.3% 4.3% 

Judicial 

Services  

        1 1 

        4.3% 4.3% 

Litigation       1  3 4 
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CGPA 
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        4.3%  13.0% 17.4% 

Private Law 

Firms  

     3    3 

     13.0%    13.0% 

Total 

 2   8 1 7 5 23 

 8.7%  34.8

% 

4.3

% 

30.4

% 

21.8

% 

100.0

% 

Note: CGPA - Cumulative Grade Point Average 

 

The study attempts to understand the pattern of career options among the students with high/moderate 

scores in their academic achievement. The majority of the students with high scoring opt for placement 

in corporate companies (66.7%) and in private law firms (22.2%). A meagre portion of the sample has 

chosen a career in litigation (7.4%) and academic (3.7%).  

The trend towards choosing a career in Corporate and private sector is highly influenced by the 

attractive salary package in these sectors among the three fourth of the sample (74.1%). There are other 

influential factors in an opting career include decent workplace, passion, job security, market-driven 

and quick settlement in career. Unfortunately, none of the toppers has no inclination towards choosing 

a career for serving the community.  

The career choice among the majority of the mediocre is Alternative Dispute Resolution (52.3%), 

Private Law Firms (13.0%) and corporate companies (8.7%) because of the attractive salary package, 

quick-settlement and marker driven career. Nearly, one-fourth of the mediocre take Litigation (17.4%), 

judicial services (4.3%) and government/public sector (4.3%) as their career options with the 

conviction of serving the community. 

Therefore, there is a general temperament of students towards corporate and private firms in choosing 

a career among the toppers as well as the mediocre. The students are highly motivated towards an 

attractive salary package and quick settlement in career.  They consider litigation and judicial services 

are a long and challenging path to secure a successful career. This can be attributed to the pull and 

push factors prevailing in the legal job market. Further, the younger generation wants everything in 

instant including career.  

On the other hand, the advertisements made by the CLAT coaching centres and online career guidance 

portals do influence the career options of the students. Shiksha – one of the online career guidance 

websites published the NLU Campus placement details for the year 2019 wherein, the NLUs were 
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ranked in terms of the number of Campus placements secured by the outgoing students and the average 

Cost to the Company (CTC) per annum7.  

Even the NLUs are advertising on their official website that their students are more marketable in the 

Corporate sector. National Law University, Jodhpur claims that their institution is being recognised as 

a ‘market-facing law school in India’ by industry experts. Further, the NLU – Jodhpur proclaims in 

their website that, “The pay packages offered by national law firms range between Rs. 8 lakh to Rs. 16 

lakh per annum, whereas, international law firms have offered packages between Rs. 28 lakh to Rs. 

30 lakh per annum in the previous year. The pay packages of corporates range between Rs. 4.5 lakh 

to Rs. 11 lakh per annum for the previous year”8.  

This is completely a contradiction to the object of the establishment of the National Law University, 

Jodhpur. The section 4 of The National Law University, Jodhpur Act, 1999 reads, “The objects of the 

University shall be to advance and disseminate learning and knowledge of the law and research and 

with a view to ensure its proper role in national development, to develop in the student and research 

scholar a sense of responsibility to serve the society in the field of law”.9 Therefore, the choice of 

career option of the students alone towards the corporate and private companies for want of attractive 

salary and quick settlement in career cannot be criticised, because the mindset of aspirants of NLUs is 

highly influenced by the business proposition through the CLAT coaching centres, online career 

guidance portals and the NLUs as well. There is a process of building an impressive opinion in the 

minds of NLU aspirants repeatedly that the cost involved in the preparation of CLAT and securing a 

degree in an NLU is worth spending that would pay back a quick career with attractive salary and this 

creates a  Horse Blinkers in the minds of students of NLUs not to think beyond quick career and good 

earning. Hence, the social responsibility towards the society has become a no more priority among the 

students of NLU. 

 

AFFORDABILITY OF A DEGREE IN NLUS 

As mentioned earlier, securing a seat in NLUs is highly competitive.  The case studies reveal that the 

high competition has been materialised by the CLAT Coaching Centres in major towns as the syllabus 

and the structure of the entrance test mandates an orientation for the NLU aspirants. For which, the 

coaching centres have two streams of courses viz., annual course and a crash course for 30 days. These 

coaching centres encourage students for an annual course in order to ensure successful cracking of the 

entrance test. In one case, the respondent strived hard to afford one-year break in his academic stream 

and to meet out the course expenses including food and stay. Further, he felt that repeating the CLAT 

through the coaching centres is a costly academic venture. Most importantly the informal discussion 

with the first-year students reveals that the majority of the students of NLUs who successfully cracked 

the entrance examination must have undergone at least a crash course in any one of the coaching 

centres. This involves a considerable amount of expenditure which, a low middle class or a poor 

student cannot afford to pay and crack the CLAT. 

Further, according to various NLU websites, the common fees structure varies from 1,50,000 INR to 

2,50,000 INR per annum. Therefore, a student of NLUs has to incur an expenditure of around 

10,00,000 INR to avail an Under-Graduation degree in law which is higher than the fees structure of 

other UG/PG courses in other University.  

 
7  'NLU Placements - Avg & Max Salary, Companies Visit & Recruitment Process Of Nlus' (Shiksha.com, 2020) 

<https://www.shiksha.com/law/articles/nlu-placements-blogId-24937> accessed 14 June 2020 
8  'National Law University - Jodhpur' (Nlujodhpur.ac.in, 2020) 

<http://www.nlujodhpur.ac.in/placement.php?mn=past_placement> accessed 14 June 2020 
9 Sec.4, The National Law University, Jodhpur Act, 1999  
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Level Playing and CLAT 

Currently, there are five school education Boards in India viz.,  

• The Central Board of Secondary Education (CBSE)  

• The Council for the Indian School Certificate Examinations (CISCE)  

• International Baccalaureate (IB)  

• Cambridge Assessment International Education (Cambridge International), and 

• State Boards. 

But, the CLAT is a common entrance test for all the students of five school education boards in India. 

Having a common entrance test for the students of different school education board with different 

curriculum run contrary to the principle of level playing. Experience shows that the cost of education 

in these school education boards except the State Board is out of the reach of downtrodden. The study 

result depicts that none of the respondents who cracked the CLAT is from State Board syllabus. On 

the other hand, the level of difficulty of CLAT increases year by year and there is no specific syllabus 

for the examination.   

 

RECOMMENDATIONS 

Following are the recommendations proposed for achieving the aim of the Bar Council of India on 

legal education.  

1. The curriculum of UG/PG degree course has to be so designed to include the ethical theory of 

social responsibility with the view to serve for the community that enshrined in the objective of 

the Bar Council of India. 

2. There must be Career-Counselling Cell in each university to facilitate the final year students to 

choose an appropriate career option by taking into account the social responsibility towards the 

community. 

3. Reservation of seats in NLUs may be allotted for the students from each school education board 

4. More government funding for these NLUs so as to reduce the fees structure affordable to 

everyone 

5. There are five sections viz., English, Mathematics, Logical Reasoning, Legal Aptitude and 

General Knowledge in CLAT examination, in which there is no specific syllabus for each section. 

Hence, there should be a specific syllabus for each section of the CLAT examination.  

6. Government-aided CLAT coaching centres may be established for the students of economically 

backward 

 

CONCLUSION 

The efforts of the Bar Council of India for the noble cause of improving the legal education standards 

have yielded remarkable improvements in legal knowledge among the students of NLUs. On the other 

hand, it is yet to bring desirable changes in the attitude among the students of NLUs towards the social 

responsibility expected of them. For which, the student’s community alone cannot be blamed. Because 

the legal educational intervention that envisioned by the Bar Council of India has to be more inclusive 

for the students hail from the economically deprived community. At present, cracking CLAT and 

getting a seat in NLUs is a costly affair. Further, the fees structure prescribed in these NLUs adds fuel 

to economic exclusion.  

http://www.cambridgeinternational.org/
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Taking advantage of this issue, the profit-making organisations such as CLAT coaching centres and 

the Online Career Guidance Portals make good money out of the NLU aspirants. Consequently, the 

NLU aspirants are wrongly oriented that the amount spent for the degree in NLU including CLAT 

preparation is a good investment which will ultimately fetch good remuneration through placement in 

corporate and private firms. The entire business proposition involved in securing a degree in the NLUs 

kills the social responsibility towards the community among the students. To conclude, getting a 

degree in an NLU becomes a daydream for students from state board school education with the 

economically poor background and they deserve a reasonable classification. Therefore, the Bar 

Council of India has to revisit its mission with the view to bring necessary policy changes in the NLUs 

to be of more inclusive and affordable so that NLUs can produce high calibre lawyers with social 

responsibility towards the community.  
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LEX MERCATORIA 

- Pavan Kumar R.* 

 

INTRODUCTION 

As humans evolved, they started to travel places, first by way of foot and later using animals, as a 

mode of transport. As time passed and human race evolved further and there was a need of more 

efficient way of long-distance transportation of men and material in huge numbers and quantities, sea 

routes started to be considered as a viable option. Transport through sea routes has been one of the 

oldest modes of transport used by humans and even after hundreds of years, transport on water through 

vessels has been one of the most preferred and convenient modes of transport for long distance, heavy 

cargo transfers.  

Every land has its own laws, but once we enter the waters, especially international waters there arises 

confusion as to which law would be applicable over that territory in the case of an event. Looking back 

in history, during the days of the medieval times, merchants in Europe had adopted an uncodified 

general body of rules and principles, the “Lex mercatoria” which was used during disputes arising out 

of contracts in international commerce. As days passed, the same principles were adapted by the courts 

of law as well. From that day till date, Lex mercatoria has evolved in leaps and bounds in dispute 

resolving methodology, during international commercial arbitrations.  

Even though it has been described differently by different people at different times, in simple 

translation, Lex mercatoria in English literally translates as the merchant law. Lex mercatoria was used 

throughout Europe by the merchants during the medieval period, functioning parallel to local laws. 

Lex mercatoria offered contractual freedom, while eliminating the legal aspects and deciding the cases 

ex aequo et bono and could be enforced in the local courts. 

As it originated from the customs and practices amongst the traders, the disputes were resolved rapidly 

and even the costs incurred compared to the public courts were also negligible. This resulted in the 

popularity of the concept and was the need of the moment as local laws were not responsive enough 

to the ever-growing demands of international and transnational trade. Even though Lex mercatoria was 

uncodified, its precepts have been reaffirmed in new international mercantile law as a result of which 

the barriers were torn down in sea trade. Settling international disputes as per the principles of Lex 

mercatoria comes with its own advantages as during the times when the local laws would not be 

suitable to resolve international disputes, and as well as the parties also have the advantage of good 

faith. As a result, the same has been growing day in and out. 

In parallel to the gradual development of a global marketplace, the traditional boundaries between 

national and international law, public and private law and politics and law have been eroded over time. 

With the tremendous growth in international trade, international commercial arbitration has become a 

frequently used mechanism to settle contractual disputes with the parties opting for arbitration instead 

of litigation, evident from the growing number of arbitration clauses present in contracts and the 

judicial proclivity for upholding arbitration clauses.  

 

LEX MERCATORIA AND ARBITRATION 

The father of our nation “Mahatma” Gandhi has rightly said that whatever the differences we shall 

have, we should always try to solve them by arbitration. Globalization is inevitable and has resulted to 

 
* Advocate, BA LLB, LL.M, High Court of Karnataka, Bangalore 
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an increase in trade and commerce across the nations. Time is one thing that cannot be created and as 

such holds the highest value. There is no time to consider a prolonged litigation that would last years 

or sometimes even decades. As such, in this time of economic growth, there is necessity of a dispute 

resolution system that can save precious time and money. After years of observance, people have 

accepted arbitration as a favorable way for resolving disputes amongst each other.  

One of the earliest examples of arbitration can be seen in the case, when King Solomon had settled the 

issue between two mothers who both claimed their right on a baby. Since then, we have several 

examples of arbitration being used as a tool for resolving disputes regarding territory between the 

rulers. There are also examples of commercial arbitrations with respect to resolution of disputes 

regarding borders between the rulers as well. There is also mentioning of arbitration in the Hindu law 

in "Brihadaranayaka Upanishad"1. Even today in several parts of the country, we can still see the 

similar process, which is being practiced in the form of Panchayat, wherein the disputes are amicably 

resolved between the parties by the Pancha. This has also been duly recognized and observed by the 

Privy Council2 as well. 

As international trade grew, international commercial arbitration has become the tool to settle 

contractual disputes amicably. The parties have the discretion to select an arbitrator they liked and who 

is competent enough and experienced in that field of work. However, even that would not be an easy 

task at times. The power of the parties is vested in the English Law to choose applicable substantive 

law under Section 46 of the English Arbitration Act, 1996; under Article 17(1) of the ICC Arbitration 

Rules, and in India under Section 28 of the Arbitration and the Conciliation Act. The law dealing with 

the power to choose the substantive law, both under the English law and the Indian law has been 

modeled on Article 28 of the UNCITRAL Model law. Under Section 28 (1) (b) the designated 

substantive law would be applicable.  

Despite huge criticism, Lex mercatoria was able to attract attention amongst the merchants and also 

make huge impact upon the law in international commercial arbitration, as it was in shear of all legal 

formalisms. Lex mercatoria constituted an effective system of law for dispute resolution in 

international trade and was applied more and more by arbitrators, as its rules are predictable and 

adapted to the needs of international commerce. It contains the usages of international merchant 

community and therefore, flexible and always up to date.  

Lex mercatoria promises to fill the gaps and provide an exhaustive set of laws capable of resolving 

international commercial disputes. The main advantage of the law is its adaptability according to the 

needs of modern international commerce and its uniform applicability. Application of Lex mercatoria 

also eliminates the search for the proper law of contract or more generally the rule of conflict of laws. 

Moreover, flexibility of Lex mercatoria becomes more useful especially in long term contracts where 

the rights and the duties of the parties vary with time, where unforeseen circumstances may arise and 

where the parties involved are businessmen and not adversaries.  

Lex mercatoria has made its impact in such a way that even contemporary law looks back at the olden 

days for principles. Instead of going in depth of the prevailing laws, as per article 28 (3) of the 

UNCITRAL model law, the parties have full freedom to authorize the tribunal to decide the case on 

the right and good (Ex aequo et bono). The provision has also been adopted in Article 28 (2)3. But 

ironically, the system used in Lex mercatoria is not approved by arbitration laws of all nations.  

In International Commercial Arbitration there is no need to localize the applicable law. Lex mercatoria 

was created to help the trade community and it also directly competes with the local laws. Due to the 

 
1 History of Dharmasastra, 1946 Vol. 3 Page 230 
2 In the case of Vytla Sitanna vs. Marivada Viranna, AIR 1934 PC 105 
3 UNCITRAL Model Law on International Commercial Arbitration 
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problems that arise in the application of domestic laws, Lex mercatoria had evolved and can also be 

termed as a transnational commercial law. Even though when some people agree with the principles 

of Lex mercatoria, there are others, who have their own reasons for disapproval as there is no single 

system, but a patchwork of several principles and arbitrary decisions, and unlike codified law, Lex 

mercatoria is not an autonomous law and merely co-exists with statutory law as a parallel legislation 

without any legitimacy remaining as a supplement to the substantive law. 

In the year 1935, a draft for uniform law on the sale of goods was produced by UNIDROIT, but due 

to the interruption caused by the World War II, a new draft  was presented at the Hague in a conference 

and in the year 1964, in a Diplomatic Conference at Hague, where twenty eight states took part and 

approved the conventions that created the Uniform Law on the International Sale of Goods (ULIS), 

and the Uniform Law on the Formation of Contracts for the International Sale of Goods (ULF), but 

until 1966 when the United Nations established the United Nations Commission on International Trade 

Law (UNCITRAL), there were no desired results achieved4 and led to the production of the 1978 

UNCITRAL Draft Convention, which was laid before the Diplomatic Conference, in Vienna in 19805 

which was also approved unanimously. 

Lex mercatoria was unique in its own way of settling disputes between the parties due to its 

flexibleness and as well as the methods that could be adapted in the event of a contractual dispute 

during cross border transactions. The arbitrator used their wits and knowledge to the maximum extent 

while deciding the matters amicably between the parties. But unlike the modern lex mercatori, there 

were no records of the decisions and as they were neither recorded not could be used as a precedent, 

there was a lot of uncertainty, but it was used for the purpose of arriving at an outcome that is fair and 

just whenever there was  dispute arising out of the international contract.  

It can be rightly contended that Lex mercatoria was an alternative method to law that could be used to 

resolve a dispute in the least possible time and costs whenever there is a legal uncertainty using basic 

principles and expertise in the field. The application of Lex mercatoria arose when there were 

unanswered questions in the execution of contractual rights and obligations due to the vagueness of 

rules while drafting an international contract as to err is human and when more than one legal system 

is involved it complications are inevitable.  

Even though it is a boon that whenever there is a dispute that is not covered under the regional law, 

the same can be resolved using the Lex mercatoria, ignoring the national law and using one of the rules 

established by principles in international commerce, but the disadvantages of Lex mercatoria was that 

as the arbitral tribunals were not the organs of any legal system, the aggrieved would be in a loophole, 

as there was no mechanism in the case of an appeal. 

When laws began to be codified, the law merchant was incorporated into the national laws. Merchant 

law lost its uniform character due to the merging of the national and the local laws. Over that, the 

growth of international trade has resulted in the development of new mercantile laws.  Even as of this 

date, after so many conventions and new drafts the theory of Lex mercatoria is highly controversial 

because of its vagueness. Moreover, it is not a complete structure and the results are unpredictable due 

to its diverse nature. The solution sought is for the present dispute that has aroused and cannot set a 

precedent for future cases as such even the future cases lack guidance. There is absence of a legislature 

or an international commercial court and there are only model laws drafted by bodies like UNCITRAL. 

 
4  John Honnold, The United Nations Commission on International Trade Law: Mission and Methods, available at 

www.cisg.law.pace.edu 
5 Luiz Gustavo Meira Moser, Albert H. Kritzer, The 1980 UN Convention (CISG), And The Vis Moot: An inseparable 

relationship, vol. 24, pace international law review 
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As lots of disputes that arise during international transactions prefer arbitration for dispute resolution, 

there was a necessity of written set of rules to solve the disputes. 

 

ADAPTION OF LEX MERCATORIA INTO NATIONAL LAWS IN REFERENCE TO 

MARITIME LAW 

Even though some people deny the mere existence of Lex mercatoria, it was a fact that it existed as an 

independent body and even the Supreme Court of North Dakota had referred to its existence. Lex 

mercatoria was again discovered in the 1960’s. This was the time, when commercial law was evolving 

and globalisation had started and as people started moving from places to places, as such was the dawn 

of the new Lex mercatoria. As more and more transactions increased, there was an imminent need of 

law that could resolve the disputes between the parties amicably and rapidly. Disputes increased and 

there was no proper unified law that could resolve the same as they were cross border arrangements. 

Even though there was already the merchant law, there was no codified law passed by the legislature 

that sets a precedent to the disputes, so that they can be adapted in future. 

As rightly stated by Alex Lando in his article, “No matter how carefully a contract is drafted, one 

party to the contract may understand his right and obligations in a different way. Often international 

trade involves traders belonging to different countries whose legal systems may differ in many ways 

to that of the other, presenting complicated and even conflicting features. The law courts of each 

country have jurisdiction only within the territorial limits of the concerned country. Therefore, 

arbitration came to be preferred as an effective means of resolving disputes between the parties 

belonging to different nations”6. 

In England, during the 14th century when the mercantile cases were handled by the Admiralty courts, 

they were only competent enough to the laws of the sea and all the commercial cases were dealt in the 

common law courts.  The law of merchants started to get codified in the 19th century and national 

codes were drafted based on the principles laid down in accordance with the international commercial 

practices. This was the “Dawn” of the new era in which “Lex mercatoria” was absorbed into admiralty 

law. 

For international trade to flourish there was an imminent need of a uniform law that could govern the 

maritime issues which can be applied domestically and as well as internationally. The uniformity of 

maritime law was crucial to the promotion of international trade and is a feature that remains important 

today.  In the 18th century, Justice Mansfield stated that “maritime law is not the law of a particular 

country, but the general law of nations”. Maritime law is “the outcome of commercial intercourse by 

sea' and its development was necessary to facilitate trade among nations”.  Maritime laws cover all 

such disputes during marine navigations such as collisions, disputes with respect to cargo such as 

damage or loss, claims by seamen for injuries and so on. Also, there was the law of salvage, which 

was principle of maritime law, which was mainly formulated towards saving of life and cargo at sea 

which was also rewarded accordingly.  

The law that governs the issues that arise during trade across borders on water is governed by maritime 

law. Maritime law/Admiralty law is the evolution of uniform practices and principles that consisted of 

both domestic law and as well as international law that governed the activities during the long distance 

sea travels and even though maritime law did not exist in the early days, the disputes were mainly 

settled through arbitration as per Lex mercatoria, which was an unwritten, uncodified law in maritime 

transport which some what kind of disappeared during the 19th century.  

 
6 Alex Lando, The Law Applicable to the Merits of The Dispute, in Contemporary problems in International Arbitration, 

15 Arb. Int’l 22. 86 (1998). 
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In the pretext of considering a scenario in our country, when there is dispute with regard to the 

commercial contracts in shipping law, it can be seen that according to section 4 of the Admiralty Act, 

the High Court has jurisdiction to hear and determine any question on a maritime claim against a 

vessel, arising out of a damage or loss caused to goods, loss of life, personal injury, salvage services, 

and so on. When there is a reason to believe, the High Court can also arrest a vessel in its jurisdiction. 

Also, as per the terms of the contract, when there is a delay in delivery, short delivery as well as loss 

and damage to cargo, admiralty jurisdiction can be exercised by a High Court under Section 3, in 

respect of maritime claims specified under the Act7. Let us consider for example, that a dispute arises 

at the port of Mumbai. Any person or a Company incorporated under the Companies Act, having a 

legal personality of its own has the right to sue and be sued.  

In the pre independence era, under The Colonial Court of Admiralty Act, 1890, the High Court’s of 

Madras, Bombay and Calcutta were vested with the powers to deal with Admiralty related matters. 

Even as of this date, the Law relating to Admiralty jurisdiction is relevant under Article 372 of the 

Constitution of India. In the case of M.V. Elisabeth8 where there was a question on whether a court 

which did not have admiralty jurisdiction could entertain a case related to admiralty, the scope of 

admiralty jurisdiction in India was widened by the Hon’ble Supreme Court, which held that "Although 

statutes now control the field, much of the admiralty law is rooted in judicial decisions and influenced 

by the impact of Civil Law, Common Law, and equity. The ancient maritime codes like the Rhodian 

Sea Law, the Basilika, the Assizes of Jerusalem, the Rolls of Oleron, the Laws of Visby, the Hanseatic 

Code, the Black Book of the British Admiralty, Consolato del Mare, and others are, apart from statute, 

some of the sources from which the Law developed in England. Any attempt to confine Admiralty or 

maritime Law within the bounds of statutes is not only unrealistic but incorrect” and made an 

observation that "The High Court in India are superior courts of record. They have original and 

appellate jurisdiction. They have inherent and plenary powers. Unless expressly or impliedly barred, 

and subject to the appellate or discretionary jurisdiction of this Court, the High Courts have unlimited 

jurisdiction, including the jurisdiction to determine their powers."  

To govern the maritime law in India, the Indian Carriage of Goods by Sea Act was enacted in the year 

1925, (COGSA). The said act had also adopted the Hague Visby rules and the said act was later 

amended in the year 1993 by the Multimodal transportation of Goods Act (MTOGA). Under the 

principles of the Admiralty Act9, proceedings can be instituted for cargo claims. The civil procedure 

code10 and the evidence act11 deals with the procedural aspect in respect of the enforcement claims. 

To make a claim, it is necessary  that the claimant must be able to establish that the goods were handed 

over to the carrier in a good condition for carriage and when the same was received, the quality and 

the condition was not in accordance with the goods that were handed over to the carrier for carriage. 

Then it is to the carrier to establish with necessary evidence that the carrier was not liable or 

accountable for the damages cause.   

Article 3 (5) of the schedule to COGSA lays obligation on the shipper to guarantee the carrier the 

quantity of the cargo and such other aspects accurately at the time of shipment and the carrier is 

indemnified against any such damages or losses resulting from the inaccuracy on the particulars 

produced.  Also, Article 4 (5) states that the carrier is not responsible for any loss or damage if the 

shipper has given incorrect values knowingly in the bill of lading. If the claimant needs to make a 

claim under the Admiralty act, he can do so by filing an admiralty suit in the High Court in whose 

jurisdiction the vessel is. The claimant needs to file a suit by paying necessary court fee and also make 

 
7 Section 2 (a) of The Admiralty (Jurisdiction and Settlement Of Maritime Claims) Act 2017, 
8 M.V. Elisabeth vs Harwan Investment and Trading, 1993 AIR SC 1014 
9 Admiralty (Jurisdiction and Settlement of Maritime Claims) Act 2007 
10 The Civil Procedure Code, 1908 
11 Indian Evidence Act, 1872   
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an application for the arrest of the vessel. If the court feels that there is merit in the claim of the 

claimant, a warrant would be issued for the arrest of the vessel. The court officer serves the warrant 

and the custom officials are also notified with respect to the same and as a result the vessel is arrested, 

which means that the vessel would be permitted to sail away from the jurisdiction of the court, 

providing security in respect of the maritime claim.  

During the event of an arrest being made, the claimant is required to take an undertaking that if the 

event was found to be wrongful; he would be liable to pay for the damages arose therein due to the 

arrest. Then the vessel stands arrested and the customs clearance will not be granted to see to that the 

vessel does not sail away from the port. If the owner wants to get the vessel released, he can do so by 

furnishing a security of the claim of either a cash deposit or a bank guarantee. The Bombay High Court 

is vested with the admiralty jurisdiction, as per which, a ship anywhere in Indian territorial waters can 

be arrested by order from Bombay High Court. As per the international conventions, it was held that 

the legal theory of arresting sister ship for a claim in the event of the ship belonging to the same owner 

or carrier is permissible under law. 

But in the event if there is already a clause inserted in the contract with respect to arbitration settlement 

or for the appointment of an arbitrator to resolve the disputes between the parties amicably, the parties 

to the agreement need to go as per the arbitration clause, as already agreed between them as per in the 

agreement executed. Also, if the damages are covered by the insurance company and the same has 

been paid, then again, they cannot claim for the same as the damages are already covered by the insurer. 

In the case of a time charter party, which is a contract between two parties, wherein the lessor i.e. the 

owner of a ship or the demise charterer places a fully equipped and manned ship at the disposal of the 

lessee for a certain period of time for a consideration called hire, which is payable at specified intervals 

during the term of the charter. It is the duty of the carrier to provide a vessel, which is seaworthy and 

with having received the cargo on board to his care to perform the voyage as dictated in the contract 

of carriage and if there is no such agreement, the carrier is obliged to carry the cargo directly to its 

destination12. 

Section 3 of the Indian marine insurance act 1963 defines Marine insurance and section 48 deals with 

deviation. The effect of deviation is that any loss arising during or after the deviation will be borne by 

the ship owner. According to Lord Atkin, a breach in the contract of voyage is a serious character, 

irrespective of how small the deviation is13 and any form of unreasonable and unjustifiable delay in 

commencing a voyage also amounts to deviation and therefore the insurer was discharged14. Deviation 

without a justifiable cause is catastrophic, because the insurance policies become null and void from 

the moment of deviation and even if the damages occur after the deviation is completed and the vessel 

has regained the normal route, the insurers cannot be held liable for the loss. In the case of an 

unjustifiable deviation, the ship owner not only loses his normal insurance cover but also the defenses 

that are available to him under the relevant Carriage of Goods by Sea Act. 

The House of Lords in Hain Steamship Co. v. Tate & Lyle Ltd15, held that the obligation of not to 

deviate is a condition of the contract and the breach of it entitles the goods-owner if he desires to treat 

the contract as repudiated and it is open to the party not in default to treat the contract as at an end or 

to waive the breach and treat it as subsisting. Also, a contract is put to an end as soon as there is a 

voluntary or unwarranted deviation, but it is left to the discretion of the goods owner to waive the 

same.  When there is a delay that amounts to a breach in the condition of the agreement, the charterer 

is entitled to refuse to load the ship. But when there is a delay during the voyage and if the delay is not 

 
12 Hague Rules, Article IV, rule 4 
13 Hain Steamship Co. Ltd v Tate and Lyle Ltd [1936] 2 All ER 597 
14 Mount v Larkins (1831) 8 Bing 108 
15 S. S Co. v. Tate & Lyle (1936) 41 Com.Cas.350 
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justified by the carrier, then the carrier is liable to pay for the damages caused therein. Even though 

there is no hard and fast rule with respect to justified and unjustified delay, as per Hague and Visby 

Rules16. 

In the insurance case of Mount v. Larkins17, it was held that any delay that is unreasonable and 

unjustifiable in commencing a voyage also amounted to deviation and in that event, the insurer is 

discharged from his liabilities. As such, the insurance policies become null and void from the very 

moment there is a deviation and even if the damages happen after the deviation is completed, the 

insurers hold no liability with respect to the losses incurred. In that event, the ship owner also loses the 

defenses that would be normally available to him under the Carriage of Goods by Sea Act. 

Even though the master of the vessel has full authority to deviate from the intended route, the deviation 

is said to be justified only in the cases such as, when there is an apprehension of immediate danger and 

the deviation occurred so as to protect and preserve the cargo, for the purpose of saving human life or 

aiding a ship in distress where human life may be in danger or when there is "liberty to deviate” clause 

specified in the contract. There may be one or several reasons for deviation which include justifiable 

ones as well as that are non-justified. When the master of the ship deviates or delays the vessel in order 

to save the lives of people on board of another vessel, the deviation or delay is held justifiable, but 

subject to the condition that after the said purpose is completed, he needs to continue with the regular 

course of the journey. But if the deviation was done with an interest of saving property or if the 

deviation is continued, without falling to the regular route, then the deviation is said to be unjustified. 

For example, if a vessel carrying cargo sees another ship in distress and rescues the crew, it is a justified 

one. Whereas if the vessel tries to tow the entire ship even though the weather condition was fine and 

the crew could be rescued without any difficulty and suffers damage, the deviation would not be held 

as a justifiable one and as such the ship owner was held liable for the loss18. 

Even when Hague Rules apply, the doctrine of deviation subsists19 and as such, even though if a 

deviation taken on replacement crew would be termed as reasonable, the subsequent route taken from 

the port which might sacrifice safety for speed would not be justified. When there is a deviation from 

the regular course, the ship owner is not only held liable for the delay caused, but he also would be 

liable if there is any loss or damage caused to the cargo if the vessel did not proceed directly to the 

port of discharge20. The term deviation is also used to describe a delay beyond the shortest reasonable 

time in which a voyage can be carried out. A Delay also amounts to deviation when the voyage made 

was different from that of the voyage contracted21.  

If a vessel is unable to render the chartered service for a certain period due to it un-seaworthiness, the 

charter can be cancelled on the grounds of frustration alone22. The parties are free to agree over the 

conditions put up in the contract23 and if there is a deviation from the agreed route, the ship owner is 

liable for the deviation and if the deviation was unjustified and if there is no connection between the 

damages and the deviation, then there is no breach of contract24. The bill of lading has to be considered 

as the whole contract and the exemption clauses25 cannot be regarded as part of the contract.  

 
16 The Hague-Visby Rules - The Hague Rules as Amended by the Brussels Protocol 1968 
17 Mount v Larkins (1831) 8 Bing 108 
18 Scaramanga v. Stamp (1880) 4 C.P.D,316 
19 Stag Line Ltd v. Foscolo Mango and Co Ltd [1932] AC 328 
20 Thorley v. Orchis SS.Co [1907] 1K.B.660 
21 Verren v. Anglo- Dutch Brick Co. (1929) 34 I.L.R 210 
22 Snia Societa v. Suzuki (1924) 29 Com Cas. 284 
23 Balian and Sons v Joly, Victoria and Co. Ltd, (1890) 6 T.L.R. 345 
24 Joseph Thorley Ltd v Orchis Steamship Company Ltd, [1907] 1 K.B. 660 
25 Beale H., Chitty on Contracts, Sweet & Maxwell Publishing, 30th edition, 2010, p. 14-025 
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Even as of this date, the doctrine related to the construction of the contract and that of the intervention 

of the parties differs from that of the olden days26. Even though there are not enough rules to cover 

whether the deviation can be considered as fundamental breach or not, after development of the 

development of Carriage of Goods by Sea Act27, there had been some changes with respect to the 

liabilities of the parties. Although a deviation is said to happen when there is a change in the customary 

or agreed route, it always does not mean that every time the ship ventures off course would amount to 

deviation, because there would be no deviation that would amount to breach of contract if the ship 

deviated as a result of factors such as storm, defect in the navigational equipment’s, illness of the 

officer of the ship and so on28.  

Goods carried by sea are first insured by the cargo owners and again by the carriers for a third party 

liability cover from a Protection and Indemnity Association/Club (P&I Club), who charge a premium 

called as the advance call, based on the risk rating of the carrier and will pay for the damages caused 

by the carrier. Whereas, if the carrier avoids his liability via an exemption clause or via Article IV of 

the Hague-Visby Rules, the cargo owner will have to make claim through their insurer. 

As of today, the origins of the doctrine of deviation have not yet been firmly established and probably 

they will never be. However, that does not detract from the fact that the doctrine itself has influenced 

shipping and general contract law and continues to do so even in the modern times. House of Lords 

judgments in Photo Productions v Securicor 29  and its interpretations pose a great threat to the 

continued existence of the deviation doctrine.  

The principle of deviation should not be merely limited to geographic deviations, but it should also 

cover other egregious departures from the contract of voyage that may result in damage to the cargo. 

Even as of today, the doctrine of deviation has not been clearly described and as such if there is an 

Arbitration clause already inserted in the agreement then it would be highly helpful when dealing with 

such cases. The parties to the agreement can save a lot of time and money if they decide to appoint an 

arbitrator in the event of any dispute that would arise between them as the disputes can be resolved 

quickly and efficiently. Though transportation has evolved in leaps and bounds over the centuries, 

even today sea transportation is if one of the major modes of transportation across the globe. The legal 

aspects of modern-day shipping are so complicated that it will take quite some more time to specify 

the important aspects of law involved, especially in these days, when the various clauses used in the 

contracts and their breach varies in degrees of seriousness.  

 

IMPACT OF GLOBALIZATION 

When there is a dispute between parties connected to more than one legal system, the best method is 

through arbitration. As the parties dispute is not governed by a single law, several countries have set 

up institutions to resolve international commercial arbitrations as per the customs used in international 

trade in which the arbitrator arrives at the most appropriate and just solution without getting too much 

into the technicalities that are present in the legal systems which are usually not so well defined to 

decide international contracts. This is favourable to both the parties, as there is no advantage of one 

over the other being governed by a foreign law and due to the lack of precedents, there is always a 

scope for creativity which sometimes also resulted in making better decisions when there were blanks 

 
26 Mills C. P., The future of deviation in the law of the carriage of goods, Lloyd’s Maritime and Commercial Law 

Quarterly, 1983 
27 Carriage of Goods by Sea Act, S.3, 1992 
28 Rio Tinto v Seed Shipping, (1926) 24 Lloyd's Rep 316 
29 Photo Production Ltd v Securicor Transport Ltd [1980] UKHL 2 
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in the legal system. Even though it looks like that there are some imperfections in Lex mercatoria, it 

is also to be realised that no system was perfect at all times. 

The English courts never supported the system applied in Lex mercatoria and treated them as stateless 

awards because in the event when there were any violations in such awards, the national courts could 

not set them aside. But globalisation raised the challenges to another level and seeing the exchange of 

ideas and practices that are used in the legal system of different countries, there is a lot be changed in 

the methods practiced as globalization impacts the legal field in many ways and it also boosts 

international trade and commerce by facilitating the easy movement of capital, labor, goods and 

services across national borders, thus driving economic growth and the need for trained legal 

professionals. 

 

CONCLUSION 

Even though it is impossible to bring the whole world under a single umbrella of set rules, the same 

can be achieved by setting up an international body with the participation of nations across the world. 

There are a lot of advantages from arbitration in respect of growth and international trade due to its 

multiculturalism as well as flexibility. Of course, there are some issues but there are no systems without 

issues, but the arbitration system is a growing phenomenon and will continue to grow in this 

developing world.  

In simple words, in order to attain justice in the modern world, where globalization, which is the 

coming together of people and nations by way of cross border commerce of goods, services, 

investments, information etc. plays a very predominant role. Even though globalization tends to benefit 

the society at large, there are also certain groups that are at peril; due to the reason that one of the 

effects of globalization is that they are also politically charged. Due to the advancements happening 

across the world, law keeps evolving constantly. Even though Lex mercatoria appears to be one of the 

best methods to resolve disputes since time, the transnational corporations are so economically and 

financially powerful, that some where it feels like they have developed a protective shield around 

themselves under the guise of Lex mercatoria, by making carefully planned strategies to make use of 

the loop holes in the system and evade all kinds of national as well as international laws and 

regulations. They have impunity from the law anyway.  

Transnational corporations are sometimes richer than the countries itself and hence play a huge role in 

the global economy. The legal system supported with political support, has made such large 

corporations as the main beneficiaries in all aspects. Such multinational corporations have an upper 

hand while protecting their rights over that of the others. Law is interpreted in such a way that it would 

always favour their businesses sacrificing the rights of the majority. As such, the rule of law is put out 

of place and is being used to benefit the elite class that is operating at an international level without 

any regulatory control over them.  

Even though there can be justice without the law, there should not be a law without justice. With the 

older version of the Lex mercatoria, there was always a chance of influencing the human intervention 

and as such getting favorable decisions in their favour by the elite class and in the event the aggrieved 

had to approach the court of law with an appeal, there was uncertainty as the proceedings were not 

adjudicated as per codified law and there were no precedents that could be adapted. But now as the 

law is codified, there are precedents as well as fairness and in the event of an aggrieved wants to prefer 

an appeal, there is a system of hierarchy which can be considered and as such there is transparency in 

every aspect.   
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‘RIGHT TO BE FORGOTTEN’: A RIGHT THAT IS FORGOTTEN 

- Amna Rahman Khan & Prerna Pathak* 

                                                              

ABSTRACT 

Internet is a global public resource primarily constituted by private actors to share information 

about their life, opinions, beliefs, events or even what they had for breakfast without any barriers. 

Internet has also enabled people to procure the above-mentioned details or antecedents of any 

individual on a click of a button. Where on one hand, it is manifested as a blessing in disguise, on the 

other hand, it has paved way for criminal activities by targeting the individuality of a person 

(defamation), invasion of privacy and hindering integration in social, political and economic 

spheres. This cynical impact marked the emergence of the “Right to be Forgotten”, emanating from 

the French jurisprudence to preserve and protect the personality and dignity of an individual. 

Mankind has boastfully proclaimed to have unleashed a wave of consciousness by virtue of 

constitutional provisions, penal safeguards, civil ideologies and a bill to give effect and weight to 

this idea of “Right to be Forgotten” in the sphere of Indian jurisprudence. However, the rapid 

explosion in the incidents of cyber-crimes has deduced such preventive measures as a pompous 

exercise rooted in futility. “Right to be Forgotten” can be effectively exercised only when it is 

regarded as a separate and structured right that has accountability and assertion of its own. Hence, 

an efficacious solution to check the alarming levels of cyber-crimes is to confer distinct claim and 

identity on the “Right to be Forgotten” so that it provides a secured solution with a definite sanction 

in case of its violation in the court of law. The Parliament, should, consider the “Right to be 

Forgotten” as a crucial and ultimate solution and not just a mere bill for the peaceful and 

harmonious co-existence of every citizen in the cyberspace. 

Keywords: Right to be forgotten, Internet, Procure, Cyber-crimes, Solution. 

 

INTRODUCTION 

In 19791, reporters sought the FBI rap sheet of a man called Charles Medico, whose family business 

allegedly had ties to organised crime. Their suit was taken all the way to the US Supreme Court, which 

ruled that the rap sheets weren't subject to disclosure under the Freedom of Information 

request. Although, such records were publicly available in courthouses and government offices, the 

effort needed to retrieve them was so onerous, it was considered to be impracticable. They were thereby 

deemed “practically obscure”, and was directed to be withheld as their release could constitute “an 

unwarranted invasion of personal privacy”. This case marked the emergence of “practical obscurity” 

as an ancestor of the Right to be Forgotten in the pre-internet era which referred to physical data that 

is so difficult to access it is “practically obscure”. 

Events took a turn after this case as accessibility to private information in public domain became 

approachable on a click of a button owing to the digital presence which eventually became an integral 

part of most of our personal and professional lives making it difficult to remove the information posted 

online, whether it's an embarrassing Facebook photo or spent criminal convictions. The past one 

thought to have left behind was just a click away from the present. 

 
* Students, Fourth year, BA LLB (H), Faculty of Law, Jamia Millia Islamia  
1Department of Justice v. Reporters Committee for Freedom of the Press, 489 U.S. 749 (1989). 

https://supreme.justia.com/cases/federal/us/489/749/case.html
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The advent of Internet changed the nature and quantity of information existing about individuals 

dramatically. Personal information was no longer limited to newspaper reports and official or 

government records. Use of social media, micro-discussions on Twitter, photographs, and videos 

uploaded, every page or event one liked, or shared —all contributed to the digital footprint. The 

information created not by us but about us by both public and private bodies, storing data about 

individuals in databases resulted in an uncontrolled expansion of our digital shadows extending beyond 

the data we created ourselves. It became abundantly clear that we exist in a world of Big Data, which 

relies on algorithms tracking repeated behaviour by our digital selves. In this context, a mechanism 

exercising scrutiny over this digital shadow was desired. 

Further, it not only changed the nature and quantity of information, but also the means through which 

this information could be accessed. In the pre-internet era, access to records was often made difficult 

by procedural hurdles. Permission or valid justifications were required to access 

certain kinds of data, especially information in the public domain where the process of gaining access 

was far too cumbersome. The new era of digital information provided an effortless access through 

search engines to an indefinite extent. It addition to providing an endless access to information it also 

preserved the same, irrespective of whether it held any relevance at present or not. 

In 2007, Viktor Mayer-Schöenberger pioneered the idea of memory and forgetting for the digital age.2 

He proposed that all forms of personal data should have an additional meta data of expiration date to 

switch the default from information existing endlessly to having a temporal limit after which it is 

deleted. This seemed to be a radical and promising suggestion to allow individuals some control over 

information about them. 

In 20143, the European Court of Justice (ECJ) set a contemporary precedent on this issue. A Spanish 

national named Mario Costeja González had complained about two newspaper pages that had been 

published in 1998 but were still available online. They announced the forced sale of a property he 

owned, which was being repossessed to pay off his social security debts. Google searches of his name 

would bring up links to the two pages. He wanted them to be removed as his debts had long since been 

resolved but would remain a stain on his reputation as they retained a prominent position in the results 

of searches for his name.   

ECJ held that where the information is ‘inaccurate, inadequate, irrelevant or excessive,’ individuals 

have the right to ask search engines to remove links with personal information about them. The court 

also ruled that even if the physical servers of the search engine provider are located outside the 

jurisdiction of the relevant Member State of EU, these rules would still apply if they have a branch 

office or subsidiary in the Member State.  

The ECJ ruled that Google had to withdraw the data from its indexes. The information could remain 

on the newspaper’s website as it had been lawfully published and was protected under data protection 

laws as it was a media company, which Google claimed not to be. The search giant accepted the 

decision.’  

It then established a system to help others request erasure by submitting a request online that then 

undergoes a manual review. The search engine can still reject a request, which the subject can then 

appeal to a supervisory authority or the judicial authority. Since the ECJ ruling, Google has 

removed more than 800,000 URLs after receiving a request for erasure but has kept more than a million 

others in its index. Privacy advocates hailed the decision as a major victory in their battle to protect 

 
2Mayer-Schoenberger & Viktor, “Useful Void: The Art of Forgetting in the Age of Ubiquitous Computing”, KSG Working 

Paper No. RWP07-022 (2007).  
3Google Spain SL, Google Inc. v. Agencia Española de Protección de Datos, Mario Costeja González, Case C-131/12. 

https://transparencyreport.google.com/eu-privacy/overview
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personal information. Other organisation raised concerns that it could lead to censoring truthful 

information about people if they don’t like it.4 

This case caused a stir in the European Union which embarked on the journey to provide statutory 

recognition to the Right to be Forgotten so that people could live a quality life by providing protection 

to their dignity and privacy. Article 17 of the GDPR5 expressly guaranteed the Right to be Forgotten 

to all its citizens and outlined the different circumstances under which they can exercise the right to 

erase their personal data i.e.: 

i) If any data which is no longer necessary to serve the purposes for which it was originally 

processed, 

ii) if the subject withdraws consent or, 

iii) if there is a rightful objection to the processing and there are no overriding legitimate grounds 

for it to continue,  

iv) if it has been unlawfully processed;  

v) if it needs to be erased for compliance with a legal obligation;  

vi) or if it was collected in relation to the offer of certain information society services.  

This led to the unfolding of the right to be forgotten as a legal concept allowing individuals to exercise 

control over their online identities by demanding that Internet search engines remove certain results. 

The ‘Right to be Forgotten’ in the context of the proposed laws in EU, referred to the rights of 

individuals to seek erasure of certain data that concerns them. The basis of what has now evolved into 

this right is contained in Article 12 of the EU Data Protection Directive, 1995, allowing a person to 

seek deletion of personal data once it is no longer required. 

 

RIGHT TO BE FORGOTTEN IN INDIA 

The journey embarked on by the European Union was taken forward by a lot of countries, including 

India, which initially through its criminal, civil and constitutional provisions tried to give the effect 

and accountability identical to that of the Right to be Forgotten but, these provisions lacked an effective 

legal framework and implementation with respect to the right in particular which laid the foundation 

of The Personal Data Protection Bill on the recommendation of Justice BN Srikrishna Committee.  

Section 276 of the bill listed out three scenarios in which an individual will have the “right to restrict 

or prevent continuing disclosure of personal data” or the Right to be Forgotten, in a sense. This will 

be applicable if: 

a) data disclosure is no longer necessary,  

b) the consent to use data has been withdrawn or  

c) data is being used contrary to the provisions of the law. 

An adjudicating officer has the duty to determine the applicability of one of the three scenarios and 

the rights and interests of the data principal in preventing or restricting the continued disclosure of 

personal data override the right to freedom of speech and expression and the right to information of 

any citizen. The bill still awaits the assent of the Parliament.  

As of now, courts play an eminent role in protecting the privacy and reputation of people. Courts being 

the watchdog of democracy and interpreter of the constitution have always utilised the opportunity to 

 
4 Thomas Macaulay, What is the Right to be Forgotten and where did it come from?, available at: 

https://www.techworld.com/data/could-right-be-forgotten-put-people-back-in-control-of-their-data-3663849/ (last visited 

on September 14, 2017, 14:30 IST). 
5General Data Protection Regulation Regulation (EU), 2016, art. 17. 
6The Personal Data Protection Bill, 2018. 
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incorporate the Right to be Forgotten in the Indian jurisprudence but, has been successful to a limited 

extent owing to the absence of a concrete statute to back the same. The following case laws have been 

decided keeping into account the same. 

The Karnataka High Court speaking through Justice Anand Bypareddy, while passing an order in a 

writ petition7, directed its Registry to make sure that an internet search made in the public domain 

would not reflect the woman’s name in a previous criminal order passed by the same High Court. The 

High Court conclusively observed,  

“This is in line with the trend in Western countries of 'right to be forgotten' in sensitive cases 

involving women in general and highly sensitive cases involving rape or affecting the modesty 

and reputation of the person concerned.”  

The woman’s father had approached the court seeking directions to mask the woman’s name in an 

earlier order passed by the High Court. The petitioner had stated that his daughter feared grave 

repercussions if her name was associated with her earlier case as it would affect her relationship with 

her husband and also her reputation in society. Earlier, she had filed a complaint against a man stating 

that she was not married to him and the marriage certificate should be annulled. However, she later 

agreed to withdraw her case after both parties arrived at a compromise. Following the woman's 

undertaking, the High Court had quashed the case against the accused man. Later, the woman's father 

approached the High court praying to direct the High Court Registrar General to remove the name of 

his daughter in the digital records maintained by the High Court and that it should not be visible in any 

internet search engine, including Google and others. After hearing the plea, the High Court ordered,  

“It should be the endeavour of the Registry to ensure that any internet search made in the 

public domain ought not to reflect the petitioner's daughter's name in the cause-title of the 

order or in the body of the order in the criminal petition.”  

The court, however, made it clear that as far as a certified copy of the order is applied for, the name of 

the petitioner’s daughter would certainly be reflected in the copy of the order. This judgment while it 

makes a reference to jurisprudence in other countries, yet it does not base it on the fundamental right 

to privacy but on the idea of modesty and reputation of women, which has no clear legal basis in either 

Indian or comparative jurisprudence. 

The Delhi High Court in 20168 dealt with this issue as well. Herein the petitioner pleaded before the 

court to delete his personal details from search engines involving him in certain legal dispute. The 

Honourable High Court called upon Google and other online servers to submit their reply to the 

petition, so that the court could continue its investigation regarding the same.  

Thulasi Raj, a lawyer with the Kerala High court, said that Indian courts have always supported the 

spirit behind the right to be forgotten, and cited two judgements to support her contention. In the first 

case, State of Punjab v. Gurmit Singh9, the Supreme Court had held that “the anonymity of the victim 

of the crime must be maintained as far as possible throughout.”  

In the second case, State of Karnataka v. Putta Raja10, the Supreme Court chose to describe a person 

who had been subjected to a sexual offence as “victim” in the judgement to protect that person from 

social ostracism. 

Section 228A of the Indian Penal Code, 1860 though provides protection to victims of certain offences 

by restricting the publication of their name and identity without the prior permission of the court but, 

 
7Sri Vasunathan v. The Registrar General, W.P. No. 62038/2016. 
8LakshVir Singh Yadav v. Union of India, WP(C) 1021/2016. 
9State of Punjab v. Gurmit Singh, A.I.R. 1996 S.C. 1393. 
10State of Karnataka v. Putta Raja, (2004) 1 S.C.C. 475. 
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is insufficient in regulating the Right to be Forgotten as this section is limited to offences committed 

under Sections 376, 376A, 376B, 376C & 376D. In India, defamation is both civil and criminal offence. 

The remedy for a civil defamation is covered under the Law of Torts. In a civil defamation case, a 

person who is defamed can move either to subordinate courts or high court and seek damages in the 

form of monetary compensation from the accused. 

However, The Indian Penal Code, 1860 provides an opportunity to the defamed person to file a 

criminal case against the accused. Under sections 49911 and 50012 of the IPC, a person guilty of 

criminal defamation can be sent to jail for two years. But, even defamation, both civil and criminal is 

incapable in absorbing the essence of the Right to be Forgotten as it did not deal with the removal of 

data which was no longer necessary or withdrawal of consent to use such data.  

A petitioner entered a plea for “permanent restraint [on] free public exhibition of the judgment and 

order” before the Gujarat High Court13. The judgment in question concerned proceeding against the 

petitioner for a number of offences, including culpable homicide amounting to murder. The petitioner 

was acquitted, both by the Sessions court and the High Court before which he was pleading. The 

petitioner’s primary contention was that despite the judgment being classified as ‘unreportable’, it was 

published by an online repository of judgments and was also indexed by Google search. High Court 

dismissed the petition, resting of the following factors:  

1. failure on the part of the petitioner to show any provisions in law which are attracted or threat 

to the constitutional right to life and liberty, 

2. publication on a website does not amount to ‘reporting’, as reporting only refers to that by law 

reports. 

The second point of reasoning made by the courts was reducing the scope of ‘reporting’ to only law 

reports while the first point directed towards the absence of data protection legislation in India. Had 

there been a privacy legislation which addressed the issues of how personal information may be dealt 

with, it would have been possible to address situation like these. In the absence of such law, the only 

recourse that an individual had was to seek constitutional protection under one of the fundamental 

rights, most notably Article 21, which over the years, has emerged as the infinite repository of 

unenumerated rights. However, typically rights under Article 21 are of a vertical nature, i.e., available 

only against the state. Their application in cases where a private party is involved remains questionable, 

at best. 

The landmark right to privacy judgment delivered by the Supreme Court in Justice Puttaswamy v. 

Union of India14 is significant for a lesser known holding – the right to be forgotten. The concurring 

opinion delivered by Justice Sanjay Kishan Kaul affirmed the ratio of the case, namely that right to 

privacy is a fundamental right and not merely a common law right. It went a step further and 

 
11Indian Penal Code, 1860, s. 499, Defamation. —Whoever, by words either spoken or intended to be read, or by signs or 

by visible representations, makes or publishes any imputation concerning any person intending to harm, or knowing or 

having reason to believe that such imputation will harm, the reputation of such person, is said, except in the cases hereinafter 

expected, to defame that person. Explanation 1. —It may amount to defamation to impute anything to a deceased person, 

if the imputation would harm the reputation of that person if living, and is intended to be hurtful to the feelings of his family 

or other near relatives. Explanation 2. —It may amount to defamation to make an imputation concerning a company or an 

association or collection of persons as such. Explanation 3. —An imputation in the form of an alternative or expressed 

ironically, may amount to defamation. Explanation 4. —No imputation is said to harm a person’s reputation, unless that 

imputation directly or indirectly, in the estimation of others, lowers the moral or intellectual character of that person, or 

lowers the character of that person in respect of his caste or of his calling, or lowers the credit of that person, or causes it 

to be believed that the body of that person is in a loathsome state, or in a state generally considered as disgraceful.  
12Indian Penal Code, 1860, s. 500, Punishment for defamation. —Whoever defames another shall be punished with simple 

imprisonment for a term which may extend to two years, or with fine, or with both. 
13Dharamraj Bhanushankar Dave v. State of Gujarat and Ors., SCA No.1854 of 2015. 
14Puttaswamy v. Union of India, Writ Petition (Civil) No. 494 of 2012. 

https://thewire.in/170627/privacy-key-freedom-thought-justice-sanjay-kishan-kaul/
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identified the right to be forgotten, in physical and virtual spaces such as the internet, under the 

umbrella of informational privacy. Justice Kaul stated,  

“The right to be forgotten puts individuals in control of the information they put out, and to 

seek erasure of data concerning them. The right of an individual to exercise control over his 

personal data and to be able to control his/her own life would also encompass his right to 

control his existence on the Internet”.  

This ties into his reasoning that the public does not have a claim to access all truthful information. The 

ambit of the right to be forgotten was however not absolute extending to an unqualified erasure of 

history. It was subjected to restrictions on the basis of: 

• other fundamental rights (especially freedom of speech and expression)  

• compliance with legal obligations (such as taxes)  

• public interest  

• public health 

• archiving  

• scientific, historical or statistical research and  

• defence of legal claims.  

Recognising that people may make mistakes in the past which should not be held against them through 

the digital footprint left behind, Justice Kaul attempted to bolster the ability of the right to privacy to 

nurture the ability to evolve. However, any attempt to carve out a right to be forgotten would need to 

be cognisant of several caveats. In the absence of a data protection law in India, many of these concerns 

would remain unresolved and dependent on ad-hoc judicial attention of the courts.15 

First, what would be the ambit of a proposed right to be forgotten? Would it only remove a search 

result from a search engine, or the very source itself?  

In a recent Karnataka high court judgment in Sri Vasunathan v. Registrar16, the remedy was extended 

only to copies of the order yielded on an internet search. It did not erase certified copies of the order 

on the high court website. This was a limited right to erasure via delinking, and not a broader right to 

be forgotten.  

Second, the conceptual thicket is aggravated by the lack of dedicated statutory provisions in the IT 

Act, 2000 and the IT Rules, 2011.  

Rejecting a request for erasure, the Gujarat high court in Dharamraj Dave v. State of Gujarat17, 

pointed out the petitioner’s inability to establish which provisions of law were attracted and how the 

uploading of the concerned judgment constituted a violation of Article 21. Even though section 69A 

of the IT Act and the Information Technology (Reasonable security practices and procedures and 

sensitive personal data or information) Rules, 2011 hold relevance, there is a dearth of clarity about 

the parameters of an individual’s right to be forgotten and what restrictions can be imposed on the 

same. 

These decisions paint a vivid picture addressing the issue that Right to be Forgotten in its nascent form 

at present is primarily enforceable by approaching the court of law. Alternatively, an individual can 

also resort to requesting the search engine to take down the contentious result. Google has a case to 

case mechanism for the same. In the former route, the courts are entrusted with an ad-hoc resolution 

 
15https://thewire.in/law/right-to-privacy-a-glimpse-of-a-right-to-be-forgotten. 
16Sri Vasunathan v. Registrar, Writ Petition No. 62038 of 2016. 
17Dharamraj Dave v. State of Gujarat, Special Civil Application No. 1854 of 2015. 
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of a probable ‘right' whose content is nebulous. In the latter, adjudication of fundamental rights, 

incursions on free speech and public access to information are left to the good sense of a private entity. 

Critics contend that the Right to be Forgotten stands in conflict with freedom of expression and can 

lead to revisionist history. Scholars and others in the southern cone of South America, in particular, 

have decried the Right to be Forgotten because it could allow perpetrators of mass human rights abuses 

to cover up or obscure their atrocities. On the other hand, those in favour of the Right to be Forgotten 

say that digital technology preserves memory unnaturally and can impede forgiveness and individual 

progress.  

The Right to be Forgotten debate is far from resolved and poses difficult questions about access to, 

and control of, large amounts of digital information across national borders. Given the global nature 

of the internet and the ubiquity of certain powerful search engines, the questions at issue are universal, 

but solutions thus far have been piecemeal. 

 

CONCLUSION 

The cases mentioned above clearly demonstrate the lack of a clear legal basis being employed by the 

judiciary in interpreting the Right to be Forgotten. The court, neither took refuge to any clear legal 

provisions in Indian law while ruling on the existence of this right nor did it engage in any analysis of 

comparative jurisprudence such as the GDPR or the Costeja judgment. Such ad-hoc jurisprudence 

underlines the need for a data protection legislation, as in its absence, it is likely that divergent views 

are taken upon this issue, without a clear legal direction.  

Existing ambiguity of law will not only complicate the existing problems but, also hamper the legal 

protection of rights which is guaranteed by the law of the land. It is likely that most matters concerning 

the right to erasure concern private parties as data controllers.  In such cases, the existing 

jurisprudence on the right to privacy as interpreted under Article 2118 may also be of limited value. 

Further, as it has been pointed out above, the Right to be Forgotten and its conflict with the Right to 

Freedom of Expression under Article 1919 seems to be a never-ending debate in and around India. 

Therefore, it is imperative that a comprehensive data protection law addresses these issues which is 

possible only when the Parliament gives its assent to the Data Protection Bill. Right to be Forgotten 

can be exercised only when it is given a separate and independent identity. Legal enforcement of the 

right shall allow individuals to approach the court in case of violation of their privacy and dignity 

punishable under a structured law in order to lead a life of dignity and self-respect and leave behind 

the incidents that incurred in past in the past itself. 

 
18The Constitution of India, art. 21, Protection of life and personal liberty No person shall be deprived of his life or personal 

liberty except according to procedure established by law. 
19The Constitution of India, art. 19, Protection of certain rights regarding freedom of speech etc. 

(1) All citizens shall have the right 

(a) to freedom of speech and expression; 

(b) to assemble peaceably and without arms; 

(c) to form associations or unions; 

(d) to move freely throughout the territory of India; 

(e) to reside and settle in any part of the territory of India; and 

(f) omitted 

(g) to practise any profession, or to carry on any occupation, trade or business. 

https://indiankanoon.org/doc/1142233/
https://indiankanoon.org/doc/1378441/
https://indiankanoon.org/doc/1248826/
https://indiankanoon.org/doc/445304/
https://indiankanoon.org/doc/1024002/
https://indiankanoon.org/doc/844404/
https://indiankanoon.org/doc/258019/
https://indiankanoon.org/doc/935769/
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SCRUTINIZING GENDER-SPECIFIC ISSUES EQUALLY 

- Tejas Tare* & Manasi Joglekar+ 

 

ABSTRACT 

Clearly known by every educated and non-educated resident of this country, as well as all around 

the world, it is the institutions of the courts, which they can adhere to, to seek justice against any 

wrong so done against them. Although, there underlies a deep work of research and analysis, before 

any court delivers its judgments. 

The article talks about the sufferings of the spouses in a matrimonial matter, and how irrespective of 

gender, the courts shall scrutinize the sufferings of the spouses, before delivering the judgment, 

thereby affecting the custody of the children, and monetarily affecting, particularly the male spouse. 

In a Supreme court case of Raj Talreja Vs Kavita Talreja, even though declaring the wife’s acts as 

cruelty towards the husband, the court had ordered the husband to pay a permanent alimony of 

5000000/- and a residence, worth 1 crore. Also, considering a similar view of the judiciary in more 

such cases, the authors firmly believe, to bring about a change to scrutinize the sufferings equally, so 

that such judgments do not set up a misleading examples, unfair to those male spouses, who have 

suffered, at the instance of their wife. Also, suggest to bring about an amendment so as to bring 

about gender neutral judgments in such family matters. 

 

INTRODUCTION 

Make Gender Equality a Value, Not a Priority. 

        -Katie Mehnert 

The movement towards gender equality found its roots in the late 19th century which was a result of 

oppressed, rampant and undesirable gender bias created against women in the society. Gender equality 

is the end point, and gender equity is the means to achieve the same. In order to attain equality between 

men and women, efficient resources and opportunities need to be availed. It cannot be made a priority, 

since they are subjective and dynamic in nature instead it is a value, a goal, a paragon for availing basic 

and fundamental human rights of equality to men as well as women. At times, whenever rights of 

women have been suppressed and overlooked, the legislation came to the rescue to protect and promote 

rights of women. Under the Indian legislation, protection of women’s rights has been given a 

considerable thought and application to. Few of the women-specific legislation are The Sexual 

Harassment of Women at Workplace (PREVENTION, PROHIBITION and REDRESSAL) Act, 2013; 

Protection of Women from Domestic Violence Act, 2005; The Dowry Prohibition Act, 1961 etc. Also, 

certain sections in Indian Penal Code, 1860 and Indian Evidence Act, 1872 have been dedicated to the 

cause of women’s rights and protection.  

As and when protection of rights of women has been reflected on, meanwhile, it is an implication that 

the protection has become a privilege for women and an inhibition for men. The privileges are subject 

to misuse and ill-use creating a bias against men. Gender Equality can be achieved through gender 

equity and neutrality through achieving equilibrium between men and women’s rights. If one gender 
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is given a privilege, it naturally suppresses the rights of the counterpart. Thus, any right should never 

become a privilege, but a value to be nurtured. 

Many laws in India have been gender specific and gender related to extend their protection of rights 

towards women, but instead have been responsible for creating an inequity towards men’s rights in 

general. For example, Section 498A1 of the Indian Penal Code, 1860 inserted by the way of Criminal 

Law (Second Amendment) Act, 1983  has been found to be wantonly discriminatory and unjustifiable. 

 

MARRIAGE & DIVORCE 

Marriage 

We have come a long way since the ancient embodiment, to formation of personal laws, and the 

amendments to it therein, with respect to marriage as per the Hindu law. Not just a plain contract, but 

marriage in Hindu tradition has been considered a sacramental bond, to which if tied once, one stays 

bound to forever. Marriage in Hinduism is a samskara, which gives a proper shape (akara) to your 

world(samsara).  It is a bond which begins from the birth of a person, and continues even after his 

death, in the next life. It is a permanent relationship for the physical, social and spiritual need of 

dharma, proliferation and sexual pleasure. According to Veda, a man is incomplete until he gets 

married and meets his partner. 

India, being a cosmopolitan country, has provided the citizens with personal laws, especially in matters 

of marriage and divorce. Therefore, The Hindu Marriage Act 1955 was introduced to codify the laws 

for Hindu marriages as well as bring about a uniformity of laws for the Hindu religion as well as its 

offshoots, as incorporated in Article 44 of the Indian Constitution notably, Jain and Buddhists. The act 

provides for a systematic conduct of marriage amongst the Hindus, along with guidelines, which helps 

deal with the immoral conducts in a marriage, if any. The act clearly provided for rules as to what 

would be considered a valid marriage, and what all such acts would render a marriage void.  

A marriage may be declared void if it contravenes any of the following: 

1. Either party is under age. The bridegroom should be of 21 years of age and the bride of 18 years. 

2. Either party is not of a Hindu religion. Both the bridegroom and the bride should be of the Hindu 

religion at the time of marriage. 

3. Either party is already married. The Act expressively prohibits polygamy. A marriage can only be 

solemnized if neither party has a living spouse at the time of marriage. 

4. The parties are sapindas or within the degree of prohibited relationship1.  

As rightly been mentioned by the ancient Hindu Law, Marriage one of the last ten sacraments, and 

cannot be even broken by death. Not just a sacred and religious union, the object is to enable the 

husband and the wife to perform religious duties they are bound to, and also to beget progeny. It also 

pertinent to note that it was firmly believed by the ancient writers that a man is incomplete without his 

woman, and would be completed only when his ardhangini enters his life.  

The ancient Hindu law had recognized three significant forms of marriages namely: 

• Brahma (Bride given as gift by the father) 

• Gandharva (Mutual agreement of bride and groom) 

• Asura (Bride virtually sold by the father) 

 
1  Whoever, being the husband or the relative of the husband of a woman, subjects such woman to cruelty shall be punished 

with imprisonment for a term which may extend to three years and shall also be liable to fine.  

https://www.bnblegal.com/bareact/criminal-law-amendment-act-1983/
https://www.bnblegal.com/bareact/criminal-law-amendment-act-1983/
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Divorce 

There are two very antithetical bases, upon which a marriage ceremony is conducted in India. One is 

the love marriage, where the bride and groom, by their own choice get tied to this sacred knot, whereas 

the other is the arranged marriage, where the parents or the elder member of the family choose the life 

partner for their own respective children. Now with respect to the latter form, such was vacuous 

practice of it, that in pre 2000 era, the husband and wife met, or get familiar with even the looks of the 

other spouse, only after completion of the ceremonies. Blessed are we for the times have changed, and 

now at least they are provided with an opportunity to get introduced before the elders confirming the 

arrangement.  

 

So this very form of marriage, is no different than a lucky draw, in terms of whether the person has 

received the support of a genuine partner or not. The only reason being of the continuous increment in 

the divorce cases in our country.  A detailed study would suggest numerous issues for divorce, but 

let’s stick the conceptual sketch of the very term. 

  

 The Naradasmriti dharmashastra (XII 97), a Hindu law book, states: “When her husband is lost, or 

dead, becomes an ascetic, is impotent, or is expelled from caste, in these five conditions, a woman may 

remarry.” 

So, if not exclusively, the ancient books did suggest or stated any scope for divorce in Hinduism. 

 

After the introduction of the Hindu Marriage Act, 1955, provisions were given, for any of the given 

spouses, to put an end to their marital relationship, if so, turned as toxic for either of the two. Section 

13 of the act specifically deals to end the marriage, whereas section 10 of the act provides with the 

recourse of a judicial separation. Differentiating the two sections in a nutshell, the former completely 

ends the marital bond, whereas the latter temporarily suspends the marriage. There are common 

grounds on which either spouse can take recourse of the Hindu marriage act to end the marriage, 

namely: 

• Adultery 

• Cruelty 

• Desertion 

• Conversion 

• Unsound mind 

• Leprosy 

• Venereal diseases 

• Renunciation from the world 

• Civil Death. 

Along with the abovementioned grounds, Bigamy and Sodomy are some additional grounds under 

which a divorce can be granted. Hence, Legislature clearly paves a way for the either spouse to exercise 

and initiate separation of the marriage, on the contrary to which, the society clearly does not seem to 

be very supportive of. 

 

CRUELTY IN MATRIMONIAL MATTERS 

The exact definition of cruelty has not been elucidated anywhere in the legislature, but over the years 

it has been interpreted by the courts in numerous cases. It is a ground for dissolution of marriage, as 

given in section 13(1)(i-a) of the Hindu Marriage act 19551. Although, through its perception, the 

courts have explained cruelty as a reasonable apprehension in the mind of the spouse, of any injury or 

any fear of such injury, so as not willing to continue the marital bond with the other spouse2. How 
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would one person apprehend the term cruelty as to be completely depending on the emotional and 

mental strength of the person?  Especially in matrimonial matters, where one deals with the 

sensitiveness of a human being, applying any general principle to interpret cruelty would not be 

appropriate, considering the varied emotional level of any person. Matrimonial bonds vary from human 

to human, and so is the power to comprehend and accept such unusual acts of the other spouse. 

Over the past years, we have come across two major categories of cruelty: 

a. Physical Cruelty 

b. Mental Cruelty  

       

Where, physical cruelty is comparatively easier to be proven before the courts, as all that is required 

is some evidence on records. On the contrary, proving mental cruelty is certainly a tedious task. Such 

is the case because mental cruelty is something a person tolerates inside his mind, which itself becomes 

difficult to analyze. Also, one may notice that there is very thin line which divides the acts of cruelty 

by one spouse, from the acts, which come within the ambit of a normal “wear and tear” in a married 

life of a person. Certain acts directly substantiate such acts of mental cruelty by a person, whereas 

other acts require a good study about the general routine of both the spouses, unusual behavior of the 

person, before the same is declared as an act of cruelty. Husband has been cruel to wife, or the other 

way around, completely depends upon the facts and circumstances of the case. 

 

UNJUST LAWS AND JUDGMENTS 

Legislature constructs the law and Judiciary throws light on the law to render justice to the aggrieved. 

Right to equality2 has been one of the most significant rights endowed by the Constitution of India. In 

the endeavour of bringing equality between men and women, gender-specific and gender-related laws 

have been formulated which have unconsciously created a bias against men in the effort of uplifting 

and protecting rights of women. Laws on maintenance, custody and dowry have focused on the 

betterment of the rights of womanhood, concomitantly disregarding men’s rights thereby obscuring 

the equality between men and women.  

 

CUSTODY LAWS 

In India, a child’s custody is governed by the Personal laws and The Hindu Minority and Guardianship 

Act, 1956 and The Guardian and Wards Act, 1890. Section 263 of the Hindu Marriage Act, 1955, 

which gives the Courts to pass interim orders and final orders in pursuance of custody and maintenance 

of children there has always been a gender bias towards women when it comes to deciding the custody 

of a child. The courts with stereotypical social norms tend to be biased against men, considering 

women are better ‘parents’ than men are, men tend to be less interested in the child’s upbringing, 

women tend to better understand and nurture the child. There have been judgments which have said 

that ‘It is a most natural thing for any child to grow up in the company of one's mother.’ In one of the 

recent Supreme Court Judgments it has been ruled that ‘The role of the mother in the development of 

a child's personality can never be doubted. A child gets the best protection through the mother. The 

company of the mother is the most natural thing for a child. Neither the father nor any other person 

can give the same kind of love, affection, care and sympathies to a child as that of a mother.’4 In 

 
2  The Constitution of India, A.14 
3  The court may, from time to time, pass such interim orders and make such provisions in the decree as it may deem  just 

and proper with respect to the custody, maintenance and education of minor children, consistently with their wishes, 

wherever possible, and may, after the decree, upon application by petition for the purpose, make from time to time, all such 

orders and provisions with respect to the custody, maintenance and education of such children  
4  Vivek Singh vs Romani Singh 
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another High Court Judgment, Chethana Ramatheertha vs Kumar V. Jahgirdar5 it was ruled that the 

upbringing of the child would be In fact the question always should be as to whether a child should be 

deprived of the company of the mother. That is what nature has evolved over a period of generations, 

which suggests a social stereotype that mothers are more pertinent to child rearing and that which has 

been followed since dog’s age.  

In Ms. Githa Hariharan & Anr vs Reserve Bank Of India & Anr6, it was held that The father by reason 

of a dominant personality cannot be ascribed to have a preferential right over the mother in the matter 

of guardianship since both fall within the same category. The irony is that while the statement includes 

‘within the same category’, the Judgments on child custody have always lacked equality, and given a 

preferential right to mothers per se. But one needs to understand that gender roles have taken a 

paradigm shift whereby women step out of the house and men are getting along with the household 

and child rearing responsibilities. Fathers are considered to be emotionally less attached with their 

children than the mothers are which happens to create a bias, subconsciously, in the minds of the 

Judges too leading to an unfair judgment. The law should be gender-neutral, keeping aside the bias 

towards mothers; the decision should be based on facts and circumstances pertaining to the case in 

hand. With the changing dynamics of the society, the legal perspective regarding a child’s custody too 

should undergo a change. 

Also, the Hindu Minority and Guardianship Act, Section 6 (a)7 provides that the natural guardian of a 

boy and an unmarried girl is the father, but the custody of the child which is below five years of age 

will be with his mother. Even the law suggests that the primary guardian is the father, yet when the 

child is in his tender age, the mother takes up the charge as the guardian. Nevertheless, the child’s view 

needs to be taken into paramount consideration while deciding the custody of the child. Children are 

the ones most affected due to partition between the parents and the custody. At times, unfortunately, 

they are the pawns used by parents to claim maintenance from the other parent or to create an emotional 

upheaval in the other parent’s mind. It is time that the Courts should not decide the custody of the child 

based on the fact that the child is best nurtured and protected in the hands of his mother. 

 

LAWS ON MAINTENANCE 

Maintenance i.e. alimony is a concept universally followed since the inception of divorce. It is usually 

the case that husbands pay a sufficient amount in the favour of wives since it has been a notion that 

men are financially stronger than women are. In recent times too, working women have a right to claim 

maintenance. There are certain gender roles that have been staunchly adhered to, which prescribe men 

are financial bread-earners and women are child-bearers. Alimony restricted to wives only was 

justified in the earlier times since she used to be financially dependent on her husband, moreover, she 

had to take on more responsibility of the child since she has been considered a more suitable parent 

compared to the father.  

It is only in the Hindu personal law under Section 248 of Hindu Marriage Act, 1955 which provides 

alimony rights to both husband and wife. The other personal laws such as Parsi law, Christian law and 

Muslim law do not have any provision whatsoever for the inclusion of the husband in the alimony 

 
5  2003 (3) KarLJ 530 
6 AIR 1999, 2 SCC 228 
7 In the case of a boy or an unmarried girl—the father, and after him, the mother: provided that the custody of a minor who 

has not completed the age of five years shall ordinarily be with the mother; S.6(a) 
8  Where in any proceeding under this Act it appears to the court that either the wife or the husband, as the case may be, 

has no independent income sufficient for her or his support and the necessary expenses of the proceeding, it may, on the 

application of the wife or the husband, order the respondent to pay to the petitioner the expenses of the proceeding, and 

monthly during the proceeding such sum as, having regard to the petitioner's own income and the income of the respondent, 

it may seem to the court to be reasonable 
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rights. Also, Section 379 of the Special Marriage Act prescribes permanent alimony and maintenance 

to the wife only. Even so, in the Hindu law the presence of an alimony right includes the husband; 

maintenance right hardly is given in the favour of the husband. Section 12510 of the code of criminal 

procedure, 1973, puts an obligation on the husband to not only his maintain his wife and children but 

also divorced wives and indigent parents who are not able to manage themselves and if he fails to do 

so, the Magistrate issues a warrant and sentences him to imprisonment for a month or until he makes 

the payment. This clearly suggests a biased approach and a  social stigma that has been attached 

whereby it is the man and not the women who has an obligation to look after the family. 

The reason behind the husband’s obligation to pay alimony is because it is assumed that husbands are 

financially well off and wives are dependent on their husbands for their maintenance. Besides this, 

usually it is the mother who gets the child custody, thus more the reason to grant her a favourable 

amount of maintenance as has been mentioned earlier. Nonetheless in recent times, there has been a 

paramount shift in the gender roles whereby a wife too can earn equally or more than what her husband 

might earn. In Shailja & Anr. v. Khobanna11, it was ruled that the wife’s capability to earn money is 

not a reason to reduce the maintenance awarded to her since earning money and the capability to earn 

money are two different things altogether. Not surprisingly, the High court in the judgment Nivya V.M. 

v. Shivaprasad N. K12, it was ruled that the husband is eligible for maintenance only if he is able to 

prove that he is incapable or handicap. Given the absence of such a circumstance, it would promote 

only idleness on his part. This shows a bias towards women who are eligible for maintenance 

irrespective of the fact whether they are earning or not and capable of earning or not. With the changing 

dynamics, law too should change itself, if a woman is getting an equal right at every sphere, men too 

should be able to attain equal maintenance rights. Although there have been recent judgments where 

women have been denied maintenance for having enough qualifications, men still do not have an equal 

access to maintenance rights. This inequality should be given away and law on maintenance should 

change according to social dynamics of the society. 

 

498-A: INDIAN PENAL CODE 

498-A13, a penal provision has been widely criticised for the misuse that follows due to the construction 

of the law. Section 498A under Chapter XX-A, Of Cruelty by Husband or Relatives of Husband of 

IPC, 1860 and Section 113A14 of the Indian Evidence Act were inserted by an Amendment Act in the 

year 1983. The intention of the law framers was to extend their support to the women who have been 

given the works by their husbands and in-laws. There have been innumerable cases where the woman 

is subject to cruelty so much so that she chooses death over the inhuman treatment in the name of 

dowry. But while protecting the rights of women, there have been serious implications of the law 

 
9  The husband shall secure to the wife for her maintenance and support, if necessary, by a charge on the husband’s property 

such gross sum or such monthly or periodical payment of money for a term not exceeding her life, as, having regard to her 

own property, if any, her husband’s property and ability  
10   If any person, having sufficient means, neglects or refuses to maintain....his wife, unable to maintain herself...a 

Magistrate of the first class, may, upon proof of such neglect or refusal, order such person to make a monthly allowance 

for the maintenance of his wife. 
11  CRIMINAL APPEAL NOs. 125-126 of 2017 
12  OP (FC) No. 26 of 2015 (R) 
13 Husband or relative of husband of a woman subjecting her to cruelty.—Whoever, being the husband or the relative of 

the husband of a woman, subjects such woman to cruelty shall be punished with imprisonment for a term which may extend 

to three years and shall also be liable to fine, S. 498-A 
14  Presumption as to abetment of suicide by a married woman.—When the question is whether the commission of suicide 

by a woman had been abetted by her husband or any relative of her husband and it is shown that she had committed suicide 

within a period of seven years from the date of her marriage and that her husband or such relative of her husband had 

subjected her to cruelty, the Court may presume, having regard to all the other circumstances of the case, that such suicide 

had been abetted by her husband or by such relative of her husband. 
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owing to its flawed nature. Section 113A of the Indian evidence Act read with Section 498A of IPC 

presumes that the husband or in-laws are responsible for abetment of suicide by a married woman. 

Moreover, the misery of this section is that it is a cognizable, non-compoundable and non-bailable 

offense which questions the reliability of this section. It is a frivolous legislation which has been 

drafted just to protect womanhood against cruelty that they have to go through, which thoroughly 

neglects the misuse of the same Every legislation is just like the coin that has two sides of its own. 

Herein the way to strengthen womanhood, 498A has been made totally biased towards women, 

whereby the other side has been totally neglected by the legislature. The whole point of benefitting 

women through this section has been proving to be disadvantageous because of the one-sided nature 

of this section.  

Unfortunately, women have misused the provision for their avenging against her innocent husband 

and in-laws. There has been a huge surge of dismissed cases on account of false accusations against 

the husbands and in-laws of the woman. In the Judgment Sushil Kumar Sharma v. Union of India15 

the apex court held that many instances have come to light where the complaints are not bonafide and 

have filed with oblique motive. In such cases acquittal of the accused does not in all cases wipe out 

the ignominy suffered during and prior to trial.  

The nature of the provision does not give the weapon in the hands of the privileged to complain against 

her husband and in-law in malafide. The legislature needs to find a way out to prevent misuse of the 

provision. In the light of this, a Family Welfare Committee was established whereby the Court further 

directed that no arrest in the matter shall be made unless the Committee’s report is received.16 The 

committee ensures whether the complaint is authentic or not, until then no arrest should normally be 

effected till a report of the committee is received. It has been observed that this judicial decision goes 

against the statutory provision of it being a compoundable offence, an amendment needs to be brought 

about in Section 498A so as to assure that men are not subject to an unjust law. 

 

CONCLUSION 

The primary question we must address is whether we as a society have yet, welcomed this concept of 

divorce, or is it still a taboo on a “Theoretically” developing India?  Then comes the second very 

important question, are the sufferings of the male not being studied with utmost sincerity, by the 

honorable courts whilst, delivering its judgments, or is it so that sufferings of male are mere incidents 

and a consequence of a outburst behavior, whereas the similar sufferings of the females a topic for a 

national debate?  Understanding and implementing a gender bias view over these issues are the only 

source to bring about a significant change. 

 
15 Writ Petition (civil) 141 of 2005 
16 Supra 
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THE CONSTITUTIONAL THRESHOLD FOR OBSCENITY IN INDIA: 
A CRITICAL EVALUATION 

- Sriharshitha Chada* & Baglekar Akash Kumar+  

 

ABSTRACT 

The present article is intended to critically evaluate the Constitutional threshold for ‘obscenity’ in 

India. With the doctrinal method, the proposed exercise attempts to know the legal meaning and 

scope of the word ‘obscenity’ and the laws governing it, by going into the word’s historical 

evolution. It also discusses why it is necessary to ensure respect for ‘freedom of expression’ and to 

safeguard the free flow of ideas and information. And it also assesses whether the restrictions 

imposed on Art. 19(1)(a) are reasonable. Besides, this article also aims to find out the reasons for 

the lack of consensus about what words or images are harmful to the society. The issue of deciding 

on obscenity has been examined in the light of significant judgments. 

Keywords: obscenity, freedom of expression, prurient interest, hicklin test. 

 

INTRODUCTION 

The word ‘obscenity’ is one of the most debated and least interpreted word, affecting the fundamental 

right of ‘freedom of speech and expression’ guaranteed under Article 19(1)(a) of the Constitution of 

India, 1950. But the freedoms guaranteed under Article 19(1) are not absolute, they are subject to 

various limitations imposed for the public good. The main reason which led to the ambiguity of the 

word ‘obscenity’ is the lack of consensus about which words or images are so harmful to the society. 

This problem of lack of agreeing upon what constitutes ‘obscenity’ still exists and the enforcement of 

law becomes difficult. However, in India, the principal statutory provision on the subject of obscenity 

is found under Section 292 of the Indian Penal Code, 1860 (IPC).  

 

LEGAL MEANING OF THE TERM OBSCENITY 

In India, the term ‘obscenity’ has been defined under Section 292 of the IPC. Under Section 292, after 

its amendment in 1969, obscenity is defined as the one, which is ‘lascivious’ or which appeals to the 

‘prurient interest’ or which has the tendency to ‘deprave’ and ‘corrupt’ persons who are likely, having 

regard to all relevant circumstances, to read, see or hear the matter contained or embodied in it1. Before 

its amendment in 1969, in India, the provision had lacked any definition of obscenity. The expression 

‘lascivious’ indicates something that is extremely lewd. The element of ‘prurient appeal’ is obviously 

drawn from the American Supreme Court decisions.  

At present, as defined in the Miller v. California2 case, a three-prong test is used to determine what an 

obscene material is. It must be: (a) a work that the average person, applying contemporary community 

standards would find, taken as a whole, appeals to the prurient interest and, (b) the work must depict 

or describe, in a patently offensive way, sexual conduct specifically defined by the applicable 

 
* Student, Fourth year BA LLB, Symbiosis Law School, Hyderabad - A constituent of Symbiosis International (Deemed 

University), Pune 
+ Student, Fourth year, L.L.B (5 YDC), University College of Law, Osmania University, Hyderabad 
1 See Section 292 of the Indian Penal Code, 1860. 
2 413 U.S. 15 (1973). 
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obscenity law, and, (c) the work, taken as a whole, must lack serious literary, artistic, political or 

scientific value. 
 

HISTORY AND BACKGROUND OF OBSCENITY LAW 

Chief Justice Cockburn has laid down the first test for obscenity in the famous case of Regina v. 

Hicklin3. ‘Hicklin Test’ defines obscenity as that, which has a tendency to deprave and corrupt those 

whose minds are open to such immoral influences and into whose hands the material may come. The 

Obscene Publications Act, 1959,4 in England produced the authoritative working definition of key 

words in this test. According to ‘Justice Byrne’ - “Deprave means to make morally bad, to pervert, to 

debase, to corrupt morally. Corrupt means to render morally unsound or rotten, to destroy the moral 

purity or chastity, to pervert or ruin a good quality, to debase, to defile”5.  

In the case of Ranjit D. Udeshi vs Union of India6, the 5-judge constitutional bench of the Hon’ble 

Supreme Court used the ‘Hicklin test’. In this case, there was a small book stall owner who was selling 

copies of a book called Lady Chatterley’s Lover. It was considered to be obscene and was taken to the 

court and the book has been adjudged to be obscene after following the Hicklin test and the book was 

banned. This case took place 6 years after the Hicklin test has been abandoned in the English Courts. 

They considered that this test has become outdated and the jury should be bestowed with the whole 

discretionary powers. In England, they brought in an Act called Obscene Publications Act 19597, to 

replace the Hicklin test. In the United States of America, as well, they used to follow the Hicklin test 

but then it was said by their court that obscenity being a relative term has to be adjudged differently 

for different cases. The judges put themselves in place of the publisher of obscene content and evaluate 

the situation. The US Supreme Court held Lady Chatterley’s Lover as not obscene and also said that 

this book conveys the idea that adultery under certain circumstances can be justifiable. Some people 

argue that if the material in question is giving some ideas then it should be considered as the 

fundamental right and it does not come under the restrictions laid on this right. 

The Supreme Court of India, later, abandoned the Hicklin test, and while doing so an American case, 

Roth v. United States8 and its phrase “contemporary community standards” was cited. Roth test was a 

three-pronged test, ‘community standards' constituted the first prong, the second prong is that the 

material had to be patently offensive, and under the third prong, the material should be of no redeeming 

social value. It seemed to imply that if that particular work has the tendency to arouse feelings or reveal 

an overt sexual desire then it can be criminalised as obscene. This being a subjective term, the test is 

very vague and difficult to exactly implement. 

In Chandrakant Kalyandas Kakodkar v. State of Maharashtra9, the Supreme Court said that where the 

contention is that a supposedly obscene issue is really a work of artistic legitimacy, the views of leading 

literature could simply be looked for. The court must take an overall view of the whole work and after 

that choose whether particular sections are extremely obscene, always bearing in mind the impact of 

the book on the social morality of a contemporary society.  

Mere showing of a naked female body does not really imply that the same is obscene. The prosecution 

needs to demonstrate that it is probably going to stimulate undesirable lustful contemplations in the 

minds of the viewers. Where the writer of a book or novel does not utilize any revolting, indecent or 

 
3 L.R. 2 Q.B.360 (1868). 
4 Obscene Publications Act 1959, (c. 66), Act of Parliament, (United Kingdom). 
5 R. v. Penguin Books Ltd. (1961 Crl. Law Review 176). 
6 AIR 1965 SC 881. 
7 Obscene Publications Act 1959, (c. 66), Act of Parliament, (United Kingdom) 
8 (1957) 354 U.S. 476. 
9 AIR 1970 SC 1390. 
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unprintable language but at certain places he has tried to let the creative energy of the reader to develop, 

it couldn’t be held to add up to obscenity. Any material inciting extreme immoral perversion in regard 

of sexual indulgence leading to degeneration and presenting lewd desires looking for indecent 

fulfillment is culpable under this area. To decide whether a material is obscene or not, the court must 

attempt to find with reference to what impact the publication would have on the common man from 

the general public. The standard of the reader is neither one of excellent sensibility nor one of with no 

sensibility. 

 

 CRITICAL EXAMINATION ON HOW THE CONSTITUTION GUARANTEES THE 

FREEDOM OF SPEECH AND EXPRESSION IN ARTICLE 19(1)(a) AND AT THE SAME 

TIME IMPOSES A RESTRICTION 

Freedom is the condition of being free i.e., set at liberty. The preamble of the constitution promotes, 

“liberty of thought, expression, belief, faith and worship”. Article 19(1)(a) of the Constitution provides 

that all citizens shall have a right to freedom of speech and expression but the freedom guaranteed 

under this article is not absolute or exhaustive, it is subject to various limitations. Freedom of 

expression has contributed much to the development and well-being of our society but at the same 

time this right given by the Constitution has triggered various issues. One of the most debated issues 

is balancing the need to protect society against the potential harm that may flow from obscene material. 

No doubt that article guarantees complete freedom of speech and expression but it also makes an 

exception in favour of existing law which impose restrictions on the exercise of the right in the interest 

of decency and morality. Section 292 in the penal code in dispute was introduced by the Obscene 

Publications Act, 1925 (VIII of 1925) to give effect to Art. I of the International Convention for the 

Suppression of or Traffic in Obscene Publications signed by India in 1923 at Geneva. It does not go 

beyond obscenity which falls directly within the words “decency and morality” of the second clause 

of this article.   

It can be hardly claimed that obscenity which is offensive to the decency within the Constitutional 

protection given to free speech and expression, because the article dealing with it only excludes it. 

That cherished right on which our democracy rests are meant for the expression of free opinions to 

change the political, economic and social conditions for the betterment of human knowledge. This 

freedom is subject to reasonable restrictions which may be thought necessary in the interest of the 

general public and one such interest is public decency and morality. Section 292 of the IPC manifestly 

embodies such a restriction because the law against obscenity, of course, correctly understood and 

applied, seeks nothing more than promotion of decency and morality. The word obscenity is not really 

vague because it is a word that can be well understood even though a person’s attitude differs from the 

other regarding what is obscene and what is not.  

 

WHETHER PUBLIC MORALITY OR CONSTITUTIONAL MORALITY IS USED TO 

DETERMINE OBSCENITY 

Public morality reflects moral and normative values of the majority population. In contrast, 

Constitutional morality derives from fundamental values of the Constitution, on the basis of which 

Judges must test the legitimacy of a moral law. Constitutional morality not only reflects majority 

values, but also shapes and changes them through social engineering10. 

 
10 Rohit Sharma, “The Public and Constitutional Morality Conundrum” (2009) 2 NUJS Law Review 445  
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The Court correctly pointed out that there is a difference between public morality and constitutional 

morality11. Had the Drafters had the intention to include public morality while drafting Part III of the 

Constitution, it would lead to arbitrariness and unfair treatment, on account of subjectivity of the term 

and inability to define it in certain terms. Since arbitrariness is antithetic to equality 12 , such an 

implementation of the same would be in contravention of the right to equality under Article 14 of the 

Constitution.  

Following the approach of the makers of the constitution, the violation of fundamental rights enshrined 

in the Constitution is determined on the touchstone of constitutional morality and not public morality. 

So even to determine obscenity constitutional morality should be considered rather than public 

morality.  

 

CURRENT LAWS RELATING TO OBSCENITY IN INDIA 

The law does not exactly define the meaning of an obscene act. Obscenity is a relative concept. It has 

been discussed and different laws have been laid down in different countries depending on their social 

structure, morals and principles of the society. 

The test to determine obscenity has been laid down through R vs Hicklin13 case in the English law in 

the year 1868. In India the Hicklin case is used to test for obscenity, based on which the Supreme Court 

has decided a lot of cases. The Supreme Court has held that there cannot be a single test for obscenity 

and it has to be evaluated based on its facts. In the case of Ranjit Udeshi vs the State of Maharashtra14 

The Supreme Court had followed the Hicklin test; it is one of the most famous judgments on obscenity 

in India. The Hicklin test was followed six years after it was declared outdated in its own home country. 

In this case there was a small book stall owner who was selling a book named Lady Chaterley’s Lover, 

which contained uncensored material. This book was declared obscene and the appellant along with 

four other partners were convicted. Their contention was that Section 292(1)15 was void since it 

violates the fundamental right to freedom of speech, which is guaranteed under Art. 19 (1)(a)16 of the 

Indian constitution. The court held that fundamental rights are subject to reasonable restrictions and 

Section 292(1) does not fall outside these restrictions.  

Section 292 of the Indian Penal Code explains the meaning of obscenity and so it states that “For the 

purposes of sub-section (2), a book, pamphlet, paper, writing, drawing, painting, representation, figure 

or any other object, shall be deemed to be obscene if it is lascivious or appeals to the prurient interest 

or if its effect, or (where it comprises two or more distinct items) the effect of any one of its items, is, 

if taken as a whole, such as to tend to deprave and corrupt person, who are likely, having regard to all 

relevant circumstances, to read, see or hear the matter contained or embodied in it. Whoever sells, lets 

to hire, distributes, publicly exhibits or in any manner puts into circulation, or for purposes of sale, 

hire, distribution, public exhibition or circulation, makes, produces or has in his possession any 

obscene book, pamphlet, paper, drawing, painting, representation or figure or any other obscene object 

whatsoever, or imports, exports or conveys any obscene object for any of the purposes aforesaid, or 

knowing or having reason to believe that such object will be sold, let to hire, distributed or publicly 

exhibited or in any manner put into circulation, or takes part in or receives profits from any business 

in the course of which he knows or has reason to believe that any such obscene objects are for any of 

the purposes aforesaid, made, produced, purchased, kept, imported, exported, conveyed, publicly 

 
11 Naz Foundation v. Govt. of NCT of Delhi, (2009) 160 DLT 277 
12 E.P Royappa v. State of T.N, (1974) 4 SCC 3. 
13 L.R. 2 Q.B.360 (1868). 
14 AIR 1965 SC 881. 
15 Indian Penal Code, Act No. 45, Act of the Parliament, 1860 
16 Article 19, Constitution of India, 1950. 
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exhibited or in any manner put into circulation, or advertises or makes known by any means 

whatsoever that any person is engaged or is ready to engage in any act which is an offence under this 

section, or that any such obscene object can be procured from or through any person, or offers or 

attempts to do any act which is an offence under this section, shall be punished [on first conviction 

with imprisonment of either description for a term which may extend to two years, and with fine which 

may extend to two thousand rupees, and, in the event of a second or subsequent conviction, with 

imprisonment of either description for a term which may extend to five years, and also with fine which 

may extend to five thousand rupees]. This section does not extend to any book, pamphlet, paper, 

writing, drawing, painting, representation or figure (i) the publication of which is proved to be justified 

as being for the public good on the ground that such book, pamphlet, paper, writing, drawing, painting, 

representation or figure is in the interest of science, literature, art or learning or other objects of general 

concern, or (ii) which is kept or used bona fide for religious purposes; any representation sculptured, 

engraved, painted or otherwise represented on or in— (i) any ancient monument within the meaning 

of the Ancient Monuments and Archaeological Sites and Remains Act, 1958 (24 of 1958), or (ii) any 

temple, or on any car used for the conveyance of idols, or kept or used for any religious purpose”.17 

Obscenity in India is punishable under Section 294 of the IPC which states that “whoever to the 

annoyance of others, does any obscene act in any public place or, sings, recites or utters any obscene 

song, ballad or words, in or near any public place, shall be punished with imprisonment of either 

description for a term which may extend to three months, or with fine, or with both.18 

There are many other laws applicable against obscenity in India. They are:  

To prohibit indecent representation of women through advertisements, publications, paintings, 

writings, figures or any other manner, Indecent Representation of Women (Prohibition) Act, 198619 

was enacted. Women's groups advocated against indecent portrayal of women, focused primarily on 

depiction of women in sexually suggestive ways or explicit manner thus reinforcing the idea that the 

expression of sexuality, particularly of a woman would amount to obscenity. When the standard of 

derogatory portrayal is not categorically defined, there is always a possibility of the same being 

interpreted on the benchmark of an orthodox morality. Pornography often overlaps indecency and 

obscenity. There is a thin line of distinction drawn between the two in Section 292 of the Penal Code. 

The act restricts the distribution of material on the internet where woman are subjected to sexual 

violence and abuse more commonly referred to as, revenge porn. When a couple have consented to be 

recorded having a sexual intercourse but after they get separated one might make this recordings public 

in order to humiliate the other is also considered revenge porn. The actors in the recordings must give 

their informed consent not only for recording the intercourse but also for its broadcast.  

The Cable Television Networks (Regulation) Act, 199520 prohibits the telecast of programs on cable 

television, which offend decency & morality & visits a contravention with imprisonment & fine. Sec 

5 of this Act read with Rule 6(1)(o) of the Cable Television Networks Rules, 1994 prohibits the 

carriage of programs that are not suitable for unrestricted public exhibition. Sec 5(a) talks about, 

“unrestricted public exhibition” 

Section 4 of the Cinematograph Act, 195221, talks about examination of films. Section 5(a) of the 

Cinematograph Act, talks about certification of films. Section 5(a) of Cable Television Networks Act 

 
17 Indian Penal Code, Act No. 45, Act of the Parliament, 1860. 
18 Indian Penal Code, Act No. 45, Act of the Parliament, 1860. 
19 Indecent Representation of Women (Prohibition) Act, 1986, Act No. 60, Act of Parliament 1986 (India). 
20 Cable Television Networks (Regulation) Act, 1995. 
21 Cinematograph Act, 1952. 
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read with Section 4 of Cinematograph Act provides for the examination & certification of films by the 

Board of Film Certification (CFBC). 

The Young Persons (Harmful Publication) Act, 195622 prohibits publications which could corrupt a 

child or young person & incite him to commit crimes of violence or cruelty etc. A contravention of the 

provisions of this Act is punishable with imprisonment & fine. 

The Information Technology Act, 200023 makes publication & transmission in electronic form of 

material which is lascivious or appeals to the prurient interest or if its effect is such as to tend to deprave 

& corrupt persons who are likely, having regard to all relevant circumstances to read, see or hear the 

matter contained or embodied in it punishable with imprisonment & fine. 

 

VIEWS OF JUDGES REGARDING OBSCENITY IN VARIOUS JUDGMENTS 

“To find something obscene, it has been sexually arousing and the older I get, alas, the harder it is for 

me to become sexually aroused.” said Justice Douglas of the US Supreme Court. So obscenity is very 

subjective, since it means differently to different people. What is wrong in sexual arousal as Justice 

Stable has said in his charge to the jury in Warburg. After all sex is one of the physiological needs as 

per Maslow’s theory. As long as no one is being harmed and there has been no material instigating the 

public to act in a certain way. “I know when I see it” is a phrase used by Potter Stewart in the US 

Supreme Court in the case of Jacobellis vs Ohio24 to describe his threshold for obscenity. “I shall not 

today attempt further to define the kinds of material I understand to be embraced within that shorthand 

description ["hard-core pornography"], and perhaps I could never succeed in intelligibly doing so. But 

I know it when I see it, and the motion picture involved in this case is not that.” wrote Justice Stewart.  

Justice Hidayatullah of the Supreme Court found that there was nothing to protect in the book Lady 

Chatterley's Lover but Justice Stewart found that it conveyed the idea that adultery, under certain 

circumstances was justifiable.   

The Supreme Court in the Bobby International case25, ruled that scenes depicting nudity must not be 

seen in isolation but seen in context or background in which they are made. In the given case a movie 

called Phoolan Devi was considered to have some obscene material. The judges are to look at the 

context, evaluate the facts of each case individually and decide them. The message being conveyed is 

of utmost important in deciding these issues. In this case the aim of the cinematographer was to arouse 

sympathy for the victim and repulsion towards the perpetrators in the hearts of the viewers not to 

arouse lust. The Hicklen test has been completely rejected after the Aveek Sarkar vs State of West 

Bengal26, where the picture of Boris Becker and his fiancé, nude was not considered obscene under 

Section 292.  

In India we do not have a settled acceptable limit for obscenity in movies, books, paintings etc. Any 

material is considered as obscene if taken as a whole, it is lascivious or appeals to the prurient interest 

or if its effect and tends to deprave and corrupt persons who read, see or hear the matter contained or 

embodied in it.  

 
22 The Young Persons (Harmful Publication) Act, 1956. 
23 The Information Technology Act, 2000. 
24 (1964) 378 U.S. 184. 
25 Bobby Art International, Etc vs Om Pal Singh Hoon, AIR 1996 SC 1846.  
26 AIR 2014 SC 1495. 
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The law of obscenity is concerned that materials which are solely designed to excite sexual arousal 

will cause readers or viewers to engage in sexually deviant behavior or overt antisocial conduct as 

referred to by Justice Brennan. 

In the case of Neelam Mahajan Singh vs. Commissioner of Police27, the book titled The Women and 

Men in my life by Mr. Kushwant Singh was sought to be banned on the grounds that the same was 

obscene and offensive to public decency and morality. The Delhi High Court held that, “ A book shall 

be deemed obscene if (a) it is lascivious or appeals to the prurient interest or (b) if its effects of where 

is comprises of two or more distinct items, the effect of any one of its items, is, if taken as a whole, 

such as to tend to deprave and corrupt persons who are likely, having regard to all relevant 

circumstances, to read the matter contained in it.”  The court in this case showed a departure from the 

earlier approach and put significance on the word “if taken as a whole”. 

In the case of Samaresh Bose vs Amal Mitra28, the Supreme Court held that vulgar writing is not 

necessarily obscene. Vulgarity arouses a feeling of disgust and revulsion and also boredom but does 

not have the effect of depriving, debasing and corrupting the morals of any reader of the novel, whereas 

obscenity has the tendency to deprave and corrupt those whose minds are open to such immoral 

influences. The court also said that in some places there might have been exhibition of bad taste but it 

is up to the experience and maturity of the readers.  

The Supreme Court, in Devidas Ramachandra Tuljapurkar v. State of Maharashtra,29 held that artistic 

or poetic freedom is not absolute or limitless and it is subject to reasonable restrictions which may be 

thought necessary in the interest of the general public and one such is the interest of public decency 

and morality. 

Justice Hidayatullah in the case of K.A. Abbas vs Union of India30, said that censors need to take into 

account the artistic appeal or presentation of an episode robs it of its vulgarity and harm and also what 

may be socially good and useful and what may not. 

 

CONCLUSION 

In the light of various judgments and opinions of authors in different books, it can be understood that 

there is no consensus on what is obscenity and on what terms obscenity is to be determined because 

the attitude of people keeps changing on what is obscene and what is not. In order to determine 

obscenity, we have to keep in mind the opinion of drafters of the Constitution while drafting Part III. 

The words “decency and morality” mentioned in the Art.19(2) of the constitution should be interpreted 

in constitutional terms. It can also be understood that restriction imposed on Art.19(1) is reasonable 

because there is a need to protect society against the potential harm that may flow from obscene 

material. 

 
27 1996 (37) DRJ 154. 
28 AIR 1986 SC 967. 
29 Devidas Ramachandra Tuljapurkar v. State of Maharashtra, (2015) 6 SCC 1. 
30 AIR 1971 SC 481. 
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THREAT TO WETLANDS IS A THREAT TO ECOLOGICAL BALANCE 
AND JUSTICE: ANALYSIS IN INDIAN CONTEXT 

- Anwesha Saikia* 

                     

ABSTRACT 

Wetlands are eco- sensitive zones abundant with natural resources that helps to maintain an 

equilibrium in environment. Yet much is not known regarding the intricacies, values and functions of 

a wetland which greatly contributes in enriching our biodiversity. Wetlands, ecological balance and 

justice are interconnected to each other and a threat to this interconnection can destabilize the entire 

ecosystem. Through this paper, an attempt is made to understand their interlinkages and also on 

status of laws applicable to wetlands in India. 

                                                   

INTRODUCTION 

Wetlands and Ecology 

Around 6% of the earth's surface are occupied by wetlands which are highly fertile areas and which 

are to be counted amongst the most productive ecosystems of the biosphere 1 .However gradual 

disappearance of natural ecosystem are taking place at a rapid pace mainly due to human interferences 

in the field of agriculture as well as aquaculture. It is estimated that around 50% of the world's 

population is dependent on the wetlands and it is significantly higher on the tropics.2 Wetlands refers 

to those areas which are periodically or permanently saturated or inundated by the groundwater or 

surface water thereby supporting the growth of aquatic vegetation. Wetlands constitutes the most 

complex of ecosystems since these lies transitionally between aquatic and terrestrial systems. Thus, 

wetlands function in a different manner from either the dry habitats or the aquatic habitats3. The most 

significant factor pertaining to wetlands is the presence of water for a significant amount of time 

thereby bringing about changes in the soil, microorganisms, animal and plants communities. The 

prolonged presence of water creates such conditions that favour the growth of specially adapted plants 

(hydrophytes). It is the level of water saturation which determines how the soil develops and as well 

as the types of plant and animal communities living in and on the soil. A wetland is generally identified 

mainly through three general criteria like – 1) Biogeographical region 2) Assemblage of vulnerably 

rare or endangered species of fauna and flora 3) Inhabitation with water fowls. 

The Ramsar Convention under its Article 1.1 defines wetlands as – 

“areas of marsh, fen, peat land or water, whether natural or artificial, permanent or temporary, with 

water that is static or flowing, fresh, brackish or salty, including areas of marine water, the depth of 

which at low tide does not exceed six metres.” 

For the purpose of protecting coherent sites, Article 2.1 provides that wetlands to be included in the 

Ramsar list of internationally important wetlands: 

 
* Student, LL.M, Amity Law School, Noida. 
1 Turner R.K , Van der Bergh J.C.J.M et.al., 35(1)E col. Econ, p. 7-23,2000 
2 https :// www.epa gov/wetlands/what-wetland) 
3 Barbier, E.B Acreman, M, and Knowler, D (1997), Ramsar Convention Bureau, Gland, Switzerland 

http://www.epa/
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“may incorporate riparian and coastal zones adjacent to the wetlands, and islands or bodies of marine 

water deeper than six metres at low tide lying within the wetlands”  

Five major types of wetlands are recognised accordingly— 

• Marine (coastal wetlands including coastal lagoons, rocky shores and coral reefs) 

• Estuarine (including deltas, tidal marshes and mangrove swamps) 

• Lacustrine (wetlands associated with lakes) 

• Riverine (wetlands along the rivers and the streams) 

• Palustrine (meaning “marshy” – marshes, bogs and swamps). 

In addition, wetlands also include human-made or constructed wetlands such as fish and shrimp ponds, 

ponds for farming, irrigated agricultural land, reservoirs, and gravel pits, sewage farms and canals and 

also salt pans. A Ramsar classification of Wetland Types has been adopted by the Ramsar Convention 

which includes 42 types, further grouped into 3 categories— 

1) Marine and coastal wetlands or tidal wetlands. 

2) Inland wetlands or non -tidal wetlands. 

3) Human- made or constructed wetlands. 

 

IMPORTANCE OF WETLANDS 

The wetlands are of immense value to mankind as well as for the proper natural functioning of the 

entire ecosystem for the various benefits it offers.4 Fisheries, irrigation, water supply for domestic 

purposes, non-timber forest products, irrigation, recreation and certain other ecosystem goods wetlands 

provides on which humans as well as other creatures of the earth are dependent upon for their survival. 

Besides, wetlands also act as service providers.5 However, in attaining all such services, it is to be kept 

in mind that wetlands are also ecologically adaptive and sensitive systems. Enormous diversity is being 

encompassed by these wetlands which may be in accordance with their soil and sedimentation type, 

their geographical locations, presence of dominant species and so on.6 It is been estimated that the 

wetlands range from 917 million hectares7 to 1275 million hectares8 with an economic value of 

around US $ 15 trillion a year. 

In India, the mangroves, lakes, rivers, coral reefs, coastal lagoons and peat lands constitute the natural 

wetlands whereas, the ponds, canals, gravel pits, reservoirs, irrigated fields constitute man- made 

wetlands according to the Ramsar Convention and out of which, 26 has been designated as Ramsar 

Sites. Thus, India is home to diverse and numerous wetlands. The areal extent of wetlands in India 

 
4 S.N Prasad , T.V Ramachandra et.al., “Conservation of wetlands of India – a review”.43(1) Trop. Ecol.p. 173-186,(2002) 

. 
5  R.K Turner , J.C.J.M Van der Bergh, et.al.- Ecological- economic analysis of wetlands , scientific integration for 

management and policy.35(1)Ecol. Pp.7-23  (2000) . 
6 SAC, 2011 Space Application Centre (SAC) National Wetland Atlas SAC , Indian Space Research Organisation , 

Ahmedabad (2011).  
7  B. Lehner , P. Doll, Development and validation of a global database of lakes, reservoirs and wetlands. p.1-22 ,J. 

Hydrol, (2004) . 
8 Finlayson and Spiers ,1999 C.M Finlayson , A.G Spiers ( Eds) , Global review of Wetland Resources and Priorities for 

Wetland inventory , Supervising  scientist , Canberra, Australia (1999). 
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varies from 1% to 5% of the geographical area. The importance of wetlands in India can be laid down 

under the following: - 

Sequestration of Carbon 

Swamps, mires, mangroves, peatlands and marshes play a significant role in carbon cycle. While 

wetland sediments are the long term stores of carbon, short term stores are in the wetlands existing 

biomass ( such as plants ,fungi, animals, bacteria) and the dissolved components in the surface and the 

groundwater.9 Though it is said that wetlands contribute about 40% of the global methane emissions, 

they constitute the highest carbon density among the terrestrial ecosystems and greater capacity to 

sequester additional carbon dioxide.10 The carbon sequestration by wetlands is done through high rates 

of organic matter inputs and reduced rates of decompositions. It is estimated that soils of wetlands may 

contain about 200 times more carbon than its vegetation. However, drainage of large areas of wetlands 

and their subsequent cultivation at many places had made them a source of carbon dioxide. Wetland 

restoration can reverse them to a sink of atmospheric carbon dioxide.11 The carbon sequestration 

potential of restored wetlands comes out to be about 0.4 tonnes carbon per hectares per year according 

to estimates by IPCC, 2000. 

Abatement of pollution 

Wetlands also function as a pollution abater in many landscapes of urban as well as agricultural. 

Wetlands also has been recommended as a low-cost measure in reduction of point and non – point 

pollution.12 Natural wetlands like the riparian wetlands helps in reduction of nutrient load of flowing 

water by removal of nitrate and phosphorus from surface and sub surface water runoff13. In the 

temperate zones, nitrogen and phosphorus removal ranges from 1000 to 3000 kg N/ha/ year.14 In India 

due to untreated sewage and agricultural runoff, the wetlands get severely polluted. However, wetlands 

do retain pollutants from the surface and sub surface run off from the catchment thereby preventing 

them from entering streams and rivers. But due to increase in urbanization and the frequent changes in 

the land uses, the nutrient loading in wetlands far exceed their capacity to retain pollutants and remove 

them through nitrification, sedimentation, absorption and uptake by the aquatic plants which results in 

adverse effects on the water quality and the rich biodiversity. 

Flood control 

Wetlands also act as natural flood controllers through absorbing water and reducing the speed at which 

flood water flows. Further wetlands also trap the suspended solids and nutrient load because of which 

the streams that flows into the rivers will transport fewer suspended solids and nutrients into the rivers 

than if they flow directly into the rivers. Wetlands are often considered to be an effective substitute for 

conventional flood controllers such as dams, dykes and also embankments. 15  A study in the 

Bhitarkanika mangrove ecosystem in Orissa estimated that the 1999 cyclone damage which was most 

 
9 D Wylynko (Ed.) Prairie Wetlands and Carbon Sequestration: Assessing sinks under the Kyoto Protocol, International 

Institute for Sustainable Development, Manitoba, Canada (1999). 
10 H.K Pant , J.E Rechcigl, M.B Adjei -Carbon sequestration in wetlands: concept and estimation. 1(2)Food Agriculture- 

Environment, pp. 308-313 (2003) . 
11 R. Lal- Carbon Sequestration – Philos. Trans. Roy. Soc.B ,363(1) pp. 815-830(2008) 
12 – O. Bystrom H. , Andersson,I. Gren, Economic criteria for using wetlands as nitrogen sinks under uncertainty 

35(1).Ecol. Econ. (2000). 
13  J.T.A Verhoeven B. , Arheimer,C. Yin, M.M Hefting – Regional and global concerns over wetlands and water quality. 

21(2)Trends Ecol. Evol. p.96-103 (2006). 
14P.M  Groffman and M.K Crawford- “Denitrification potential in urban riparian zones”-32(3) J. Environ.Qual, pp. 1144-

1149 (2003). 
15 J. Boyd, S. Banzhaf-“ What are ecosystem services? The need for standardized environmental accounting units.” 63(2-

3)Ecol. Econ., pp. 616-626 (2007). 



 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 376  

avoided was in the village with the most mangrove forests. 16And the village which has no such forests 

was the most hit by flood. Floods leads to loss of lives and property every year. In 2010, in Bihar alone, 

a total of 0.75 million population and 3.27 million hectares of cropped are in about 8 out of 32 districts 

were severely affected by floods resulting in damage of around 4000 houses. The decrease in areal 

extent of wetland area due to conversion to agricultural and other uses such as fish pond aquaculture, 

rice farming etc. is one of the main reasons for such catastrophe.17  

Biodiversity hotspots 

Wetlands are a natural habitat for variety of species, thereby supporting species diversity. A number 

of vertebrates as well as invertebrates’ dwell in the wetlands of India, and because the wetlands have 

an environment where photosynthesis as well as recycling of nutrients can occur easily, they play an 

important role as a source of food for various species. It is being estimated that around 1200 aquatic 

plant species are present in the wetlands of India, which are an important source of food for the various 

migratory birds particularly the water fowls breeding in the wetlands as well as other forms of diverse 

species. The Loktak Lake of Manipur is the largest natural water body in the Northeastern part of India, 

which is extremely rich source of biodiversity hotspot. The lake which is famous for its floating mats 

of vegetation which is locally known as phumdi, is also a source of habitat for the endangered Sangai 

(Brow antlered deer) along with various species of rotifers as well as phytoplankton. Wetlands are 

breeding ground for diverse species of molluscs, fishes, aquatic plants as well as amphibians of which 

53% are freshwater fish, 24% aquatic plants, 36% molluscs. 18 

 

WETLANDS, ECOLOGICAL BALANCE AND JUSTICE 

Interlinkages between wetlands, ecological balance and justice 

 Ecological balance is a term used to describe a balance between living organisms such as human 

beings, plants and animals as well as the environment in which they dwell. The co- existence between 

various living organisms is up to a great extent being contributed or carried on by the process of 

photosynthesis. A harmonious and dependent relationship ultimately creates an environment based on 

equilibrium and the wetlands since a long time has been maintaining that equilibrium. Since human 

beings compared to all other living beings in the ecosystem possess the highest capability, the role of 

maintaining a healthy and balanced ecology is up to him. The existence of a balanced ecology is 

dependent upon the stability of all living organisms and the sufficient availability of food for all which 

ultimately ensures the survival and the existence of the species as well as bringing stability in the 

environment. The multiplicity and the thriving of diverse species in the wetlands is possible only when 

such an environment is created which is favourable for the survival of all. A healthy wetland is 

abundant with food which ultimately leads to continuous survival of species. A healthy wetland is also 

free from issues such as drought, over exploitation of the natural resources, storms etc. Ecological 

Balance is also maintained by wetlands by acting as natural carbon sinks particularly peatlands, also 

preventing soil erosion as the roots of wetland plants locks and binds the soil. These plants prevent 

flooding by acting as physical barriers to waves crashing in or water from running off. As a result, a 

balance is maintained in the micro climatic conditions of the locality. Responsibility falls upon the 

humans to conserve these resources of the ecosystem through productive ways such as planting of 

more and more trees to make up the loss of trees as a result of deforestation. Thus, with the adoption 

 
16  R. Badola ,S.A Hussain, “Valuing Ecosystem functions: an empirical study on the storm protection function of 

Bhitarkanika mangrove ecosystem”,32(1)India. Environ. Conserv., pp. 85-92(2005). 
17 S.N Prasad, T.V Ramachandra, N.Ahalya et.al.–“ Conservation of wetlands of India- a review.”43(1) Trop.Ecol, pp. 

173-186(2002). 
18 S.Molur, K.G Smith, B.A Daniel, W.R.T Darwall – The Status and distribution of Freshwater Biodiversity in the 

Western Ghats, India. International Union for Conservation of Nature, Cambridge and Gland (2011). 



 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 377  

of such methods, a healthy and green environment can be created with sufficient food, water, shelter 

for all the living organisms depending on such wetlands, thereby creating a state of equilibrium that 

provides protection as well as plethora of benefits. 

Wetlands are one of the most threatened habitats of the world. Since 1990, 6 million hectares of 

primary forests have been lost or modified each year. A third of the world's forests and half of the 

wetlands have disappeared as a result of human activities.19 Thus, the rapidly expanding human 

population, large scale changes in land use, burgeoning development projects and improper use of 

watersheds have all caused a substantial decline of the wetland resources of the country. Significant 

losses have resulted from its conversion threats from industrial, agricultural, and various urban 

developments. These have led to hydrological perturbations, pollution and their effects. Unsustainable 

levels of grazing and fishing activities have also resulted in degradation of wetlands20. Fishing and 

agriculture were reported to be the main activities found to be the threat to wetlands and their birds in 

India. Hunting of water birds, pollution, excessive growth of hydrophytes is also important threats.21 

Some threats to wetlands are natural which include subsidence, drought, hurricanes, erosion and so on 

and many threats are man- made which includes large scale deforestation in coastal areas that result in 

siltation. Other problems are due to pollution from human sewage, industrial effluents and nutrients. 

Large scale removal of mangroves took place for commercial purposes, agriculture and construction 

of harbours22. India is losing her wetlands faster than any other country because of population pressure 

and lack of government control on land speculators who are getting the wetlands filled for housing 

thus destroying the natural drainage cycle.23 Wetlands in India, as elsewhere are increasingly facing 

several anthropogenic pressures of landfills, waste dumps or sewage or effluent sinks. They get built 

up, their water resources are drained away or their hydrology altered adversely. This has set in motion 

a process of impoverishment. Be it the Dadri wetlands, and Okhla Bird Sanctuary of Uttar Pradesh or 

the famed flamingo city in Kutch of Gujarat or the East Kolkata Wetlands of West Bengal or the Pulicat 

lake in Andhra Pradesh, it is the same story that gets repeated all over the country. In case of 

Vedanthangal bird sanctuary near Chennai, real estate development and construction activities threaten 

the integrity of the ecology of the birds feeding and breeding grounds.24 Some of the common threats 

are mentioned below – 

Conversion of Agriculture 

Agricultural development and infrastructure have been attributed to the substantial loss of wetlands on 

the floodplains of inland and coastal rivers. One of the major causes of wetland loss in India is the 

drainage and conversion of wetlands for agricultural activities.25 The earliest irrigation works evidence 

in India dates from the Mauryan Empire 2000 years ago. During the mediaeval period in South India, 

chieftains promoted the construction of tens of thousands of village tanks. Canals were built across the 

Yamuna by the Mughals. The local communities maintained most of these systems, arrangements 

which continued to some extent through the British period as well.26 But the main cause of agricultural 

problems is the shortage of water for irrigation and it is on wetlands that maximum paddy cultivation 

in eastern India is totally based upon. 

 
19 Daniel Bodansky. The Art and Craft of International Environmental Law.p.4. Harvard University Press, London, 

England, 2010. 
20 S.N Prasad, T.V Ramachandra, et.al., “ Conservation of Wetlands of India – A Review.” 43(1)Tropical Ecology, p.176, 

2002.. 
21 B.B Hosetti. Concepts in Wildlife Management. p.168 .Daya Publishing House, Delhi, 3rd revised edition 2008. 
22 Ibid, p. 181. 
23 Alice Jacob, “ Legal Regulation of Estuaries” 33(4)Journal of the Indian Law Institute, p.502,1991. 
24 A. Rangarajan, “ Wetlands in Peril” Frontline, 8 January 2016, pp. 81-82. 
25 Wildlife conservation Plan for Migratory Shorebirds, Department of Environment, Commonwealth of Australia, August 

2015. 
26 Madhav Gadgil and Ramachandra Guha Ecology and Equity .p. 17 ,Penguin,New Delhi, 1st published 1995. 
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Wetlands filling and water pollution 

Wetlands are an important part of the ecology as they are habitats to the plants and animals that make 

their homes in them. Amongst the world’s vertebrate wildlife around two third of them depend on 

wetlands in any point of their life cycle. For the water fowl and migratory birds’ wetlands are a heaven 

and birds are natural barometer of the status of wetlands. There is rich number of fresh water wetland 

resources in the country which is habitat for huge number of rare species of birds, insects, animals and 

plants. But a menace has been created for ecosystems by the filling of wetlands and water bodies in 

the urban areas for construction purposes. Wetland water is being drained by people to make them 

useful for agriculture and construction which poses a serious threat. The imperiled range of wildlife 

including the 6-foot tall Sarus Cranes are now an endangered species throughout the world which was 

a common sight in the Northern Indian wetlands. 27 

Dam construction 

Projects like hydro-electric consists of construction of reservoirs for dams which also involves 

construction of power houses, roads and colonies having great impact on ecosystem of that area. 

Although the benefits of dams can be substantial but it can lead to environment threatening impacts, 

including significant loss of biodiversity, are very common. The World Commission on Dams (WCD 

2000) has shown that the, hydrological, economic as well as environmental arguments used to support 

construction of dams are often defective. The hydrological regime is completely altered by dams, 

divorcing flood plains from the rivers. So, connectivity is lost by the floodplain wetlands and which 

are often vulnerable to drainage and conversion for other land uses28. In N.D Jayal v. Union of India,29 

case Supreme Court considered dam construction as a symbol of development of a country in 

wholesome manner, but at the same time, one interpretation of fundamental right is the right to 

sustainable development and which also forms an integral part of life under Article 21. So, this concept 

cannot be signed out and for reconciliation between development and environment, the method of 

sustainable development is again called for. 

Introduction of invasive species 

India is home to a large number of aquatic species. From time immemorial, there has been introduction 

of invasive or exotic species of plants and fishes into the native ponds, lakes, tanks which pose serious 

threat for the survival of the native wetland plants and fishes. These species have been introduced 

either intentionally or by accidentally. For example, plants like water hyacinth, water lettuce, fishes 

like piranha, carps, African catfish etc. not only brings a change in the water quality, water 

assimilation, nutrient recycling but also destroy the eggs and larvae of the native fishes. Shortage of 

food also occurs as a result of competition. Moreover, the invasive species are a host for exotic 

pathogens as well as parasites bringing about diseases which leads to changes in the ecosystem and 

loss of biodiversity.  

Climate change 

The most recognised and major threat to a balanced and healthy ecosystem is climate change. The 

issue of climate change has increased rapid over the past century mainly due to pollution due to 

discharge of smoke, dust and other dangerous gases from various anthropogenic activities, 

deforestation, urbanisation, changes in the use of land etc. Climate change causes severe impacts on 

the hydrology of wetlands as well as destruct the habitats of various natural communities. It is leading 

to increase of soil erosion, heating up the ecosystem making to unbearable for certain sensitive species 

of wild plants and animals to survive, storms destructing vegetation, houses, and wildlife habitats. 

 
27 K.S Gopisunder. “Swan Song of the Marshes” The Sunday India, 24-30 November 2008 ,p. 37 
28 “Withering Heights”. Down to earth, 16-28 February 2017, p. 51 
29 AIR 2004 SC1 (Supp.) 867. 
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Climate change also results in frequent landslides, shortage of water, forest fires, frequent flooding, 

alteration in the flow of water at base level as well as destruction of coastal wetlands including coral 

reefs, fishes and mangroves. It might result in the rise of pests and disease borne organisms as well as 

the introduction of exotic species bringing destruction to the natural food web.  

Due to the increase of all such threats, the poor population of the country mostly small fishermen, 

traders who are dependent on the wetlands directly or indirectly to sustain their livelihoods, are the 

most affected of all. Thus, destruction of wetlands leads to increase in poverty as the sole earning 

source of these people is lost. Poverty is a complex phenomenon which is dynamic as well as 

multidimension in nature. The Millennium Ecosystem Assessment verified that the number of losses 

were more in areas of high population rate and where the requirements of economic development is 

more. The loss of economy and wetlands destruction further leads to decline in human well -being. 

The MEA also states that the UN Millennium Development Goal of poverty eradication can only be 

achieved only through maintenance of wetland and its various services which should be the focus of 

the policy and decision makers in order to enhance human well-being. The COP 9 of the Ramsar 

Convention through its resolution IX. 14 on “Wetlands and poverty reduction” emphasizes the need 

for reduction of poverty and the significance of access to resources, governance, ecological 

sustainability and economics particularly by the governments as well as the parties to the Convention.  

Thus, the concept of providing 'justice' to the wetland dependent communities who are deprived of 

their sole earning source occupies an urgent attention along with wetland restoration strategies which 

will provide support not only to the needy humans but also aquatic and terrestrial species largely 

dependent on wetlands. A relatively new term in India is the concept of environmental justice. Since 

it is closely linked to concept of justice, a brief on the concept of justice is to be stated. The importance 

of the concept has been beautifully highlighted by Prof. John Rawls, a well-known political 

philosopher. He states, the first virtue of social institutions is justice, as truth is of systems of thought. 

If a theory is untrue, it must be rejected even if it is elegant and economical. Likewise, laws must be 

reformed even if they are well arranged. There is a possession by every person on inviolability founded 

on justice which cannot be override by the welfare society. Justice does not allow sacrifices on a few 

to be outweigh by the large number of advantageous sections30.  The scope of Environmental justice 

in modern times is ever increasing. It affirms the principle of unity and interdependence among all 

species and considers Mother earth as 'sacred'. Environmental justice stands against any kind of 

discrimination of people and to provide justice for all. It calls for balanced and ethical uses of natural 

resources and an environment which is devoid of any destruction. Further, it focuses on the 

introduction and enhancement of policy frameworks both at the rural and urban areas for harmonizing 

with the nature and also ensure that there is fair access to all the natural resources. In India, 

environmentalism is mostly based on social justice. A suggestion was made in a speech by Anil 

Agarwal in 1985, that environmentalism is not just about trees and tigers but also involves, the 

livelihoods and liabilities of communities as well as the assets of environment. There was an expansion 

of the term in the 1970’s and 80’s where attention was drawn on the problems and risks posed by 

industries on lives particularly after the Bhopal Gas Tragedy. Questions relating to economic 

accountability and democracy also aroused during that time. 

Chilika Lake Management in Odisha 

In 1992, the Chilika Developmental Authority was created in order to tackle the issue of management 

and conservation of the lake. Accordingly, an action plan was initiated which was non-bureaucratic 

and organized in nature involving funds from government as well as local community support. Apart 

from research on the wetland, scientific and monitoring techniques were used in eco- friendly manner 

 
30 Rawls, John, A Theory of Justice, p.3 (Oxford: Oxford University Press), 1972 



 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 380  

for instigating sustainable development. Their efforts led to restoration of the lake as well as banned 

the use of mechanized trawlers for fishing the use of which greatly affected the aquatic environment. 

                    

NATIONAL STATUS FOR WETLAND PROTECTION 

Various laws, legislations and policies have been passed after the Stockholm Declaration. The 

Declaration made the people aware of the importance of ecology and inspired the Indian government 

agencies to protect the valuable environment through various legislative steps. But it is to be noted that 

there is no mention of the term wetland in the Constitution of India yet there is mentioning of rivers 

and lakes in the Article 51A(g) which was included in the constitution by the 42nd Amendment, 1976. 

The National Environmental Policy of 2006 was one policy which recognised the importance of the 

protection of wetlands. It focused on strategies for each type of wetlands which is conservation based 

and prudent along with widespread participation from the local communities in wetland preservation. 

For this it focused on eco- tourism strategies with involvement from stakeholders and the local 

communities. Apart from this, the policy recognised the need for an Environment Impact Assessment 

to assess the impact of any development project on the environment. Wetland Conservation including 

that of the ponds and tanks particularly at village level for the purpose of poverty alleviation and 

livelihood upgradation on the lines of sustainable means was also an important agenda of the policy31. 

There are also a host of other legislations for the protection of the environment and water bodies. The 

definition of 'land' was widened by the amendment of 1991 in The Wildlife (Protection) Act, 1972 

through inclusion of the terms 'marshes and Wetlands’32. Likewise, the wetlands which are in the 

forests are made protected areas by the regulatory frameworks as mentioned under the Indian Forest 

Act, 1927 as well as the Wildlife (Protection) Act, 1972. Similarly, protection is also granted to the 

wetlands of the coastal zones through the regulations mentioned under the Coastal Regulation Zone 

Notification, 2011 as well as the Island Protection Zone Notification, 2011 33 . Two important 

legislations which are playing an important role in combating degradation in the water bodies are the 

Water (Prevention and Control of Pollution) Act, 1974 and the Environment (Protection) Act, 1986 

 

LOOPHOLES IN WETLAND GOVERNANCE IN INDIA (A SERIOUS OBSTACLE TO 

SUSTAINABLE DEVELOPMENT) 

Dilution in the Wetland Rules of 2017 

In India, the water comes under as a state subject and hence there is no proper legal framework for the 

wetland protection. The state as well as the center has their own laws for wetland protection. After 

India became a signatory to the Ramsar Convention, several wetland laws were passed including the 

National Wetland Conservation Program of 1985 as well as the National River Conservation Plan of 

1995, the National Lake Conservation Plan of 1993 with coordinated efforts by the State- Central 

governments. From the perspective of legal side, it is with the introduction of the National 

Environment Policy of 2006, that the importance of wetlands has been focused upon. In 2010, the 

Wetland (Conservation and Management) Rules were introduced under which the protected wetlands 

were given protection from industrial and construction activities, hazardous materials, poaching, 

dumping of solid waste which might have an adverse impact on the ecology. It was particularly through 

restriction and prohibition that the wetlands were ought to be protected denoting the 'wise use' of 

 
31 Ministry of Environment and Forests, Govt. Of India, NEP- 2006, GOI website pg. 34 http:/enfor.nic.in.  
32 Section 2(17) of the Wildlife (Protection) Act, 1972. 
33 India's National Action Plan for Conservation of Migratory Birds and Their Habitats along Central Asian Flyway (2018-

2023), Ministry of Environment, Forest and Climate Change, August 2008. 
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wetland as provided under the Convention. The 2010 Rules were positively received until the 2017 

Rules were introduced which brought certain changes in few provisions of the earlier Rules. 

The new Rules of 2017 brought certain changes like it excluded the man-made tanks specifically built 

for drinking water purpose from the purview of wetlands. As a result, exclusions were also applied 

regarding the recreation facilities, aquaculture activities as well as irrigation works and man-made 

production of salt activities. Under the New Rules, only the wetlands recognised under the Ramsar list 

and are of international importance, notified by state governments or Central government or by Union 

Territory government are provided protection34. Decentralization of powers i.e. granting of more 

powers to the states in terms of identifying, notifying and stopping any illegal activities was a 

significant loophole under the new rules since the Centre's role has become only that of a watchdog35. 

As a result, the states also enjoy great discretionary powers not only in terms of notifying but also in 

terms of protecting the wetlands. The New Rules also excluded the involvement of the local 

communities in conservation of wetlands. 

Judicial Activism  

Although powers have been handed over on the state government to identify, notify and protect the 

wetlands which are facing severe threats, yet, a laxity has been seen on the part of the state governments 

in notifying about the condition of wetlands. Even in terms of providing protection, there has been 

failure on their part. Because of which the Supreme Courts, the High Courts and the NGT has to 

interfere in every case. In the case of Anand Arya & Ors v. U.O.I 36, the issue in delaying of notifying 

has been put up several times. The Court has to interfere every time to order the Government of U.P 

to urgently notify on wetlands. Even in cases of curbing of waste or stopping the construction of 

houses37, or even to collect data on the present wetlands of an area38, it is the courts which has to 

intervene, which actually the state governments have a responsibility to perform. Thus, going by this, 

we can say that judicial activism is on the rise regarding environmental cases which is showing the 

lack of capability and competency of the state governments in execution of their duties as well as the 

legislature on making stringent laws. 

Ignorance of the Role of the local communities 

The role of local communities is extremely important and beneficial in the conservation of a wetland.39 

The local communities along with other agencies can aid in the fishing and tourism activities in a 

wetland. There are many instances where such communities have been playing an important role 

through helping the NGO's and organisation in campaigning and filing of PILs. For example, the 

stopping of illegal encroachment in Deepor Beel, adaptive farming like in the East Kolkata Wetlands 

by using the waste water accumulated in the wetlands. The Gram panchayats role in the village level 

in the monitoring and preservation of wetlands is of great significance as they have a large role to play 

as stakeholders in maintaining livelihood of village people40. Moreover, the local communities with 

their greater knowledge on the sustainable management of wetlands, for example, organic farming 

 
34 Rule 2 (g) read with Rule 3, Wetlands (Conservation and Management) Rules 2017. 
35 Rule 5 , Wetlands (Conservation and Management) Rules 2017 
36 Anand Aarya v. Union of India (OA No. 501 of 2015) , National Green Tribunal, 20 th January, 2017. 
37 A. Swaminathan, President Narayanapuram Residents Association v. State of Tamil Nadu (OA No. 970 of 2018) 

National Green Tribunal, 2 April 2019 
38  https://timesofindia.indiatimes.com/city/gurgaon/city-has-826-waterbodies-but-153-are-beyond-revival-shows-

survey/articleshow/69258899.cms 
39  UN Environment, ' Indigenous people and Nature tradition conservation' available at 

https://www.unenvironment.org/news-and-stories/story/indigenous-people-and-nature-tradition-conservation (last visited 

on 21.4.2020) 
40 Pushp Jain, Who is responsible for Wetlands in India? Many and no one, The Wire, 3rd September 2016, available at 

https://thewire.in/environment/wetlands-conservation-forests-cwra (last visited on 21.4.2020) 

https://www.unenvironment.org/news-and-stories/story/indigenous-people-and-nature-tradition-conservation
https://thewire.in/environment/wetlands-conservation-forests-cwra
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techniques using less of water can help in minimizing the destruction of wetlands. The various 

wetlands of the states of Tamil Nadu, Karnataka, Kerala are managed by village level associations. 

The New Rules have clearly ignored the role of local communities in their contribution to wetland 

preservation. 

 

CONCLUSION 

 In India and many such developing countries, there is more requirement in terms of investment for 

conservation of biodiversity and there is the need for more involvement of private sectors in protection 

of wildlife species and the habitats. Clare Shine and Cyrille de Klemm in their book “Wetlands, water 

and the law: Using Law to advance wetland Conservation and Wise use” suggested two main ways in 

which the restoration of degraded wetlands can be supported on legal basis. The first is where provision 

is given by legislation for passing of environmental restoration orders. This type of orders may be 

imposed where damage is done to individual wetlands or due to actions of a natural or legal person, 

they get destroyed and crucially detection is done to the damage and the party responsible for the 

damage is identified. The second approach is strategic in character and involves that the restoration 

targets and policies are included into national or subnational physical planning documents.41 

Hence, it’s about time, India needs to upgrade its legislative provisions and apart from this awareness 

programs should be introduced at every level starting from the grassroot. In preserving wetlands, idea 

should be taken from the successful wetland preservation models like the Chilika Lake conservation 

plan as well as the Deepor Beel conservation plan where eco-friendly and sustainable techniques were 

used in dealing with wetland issues. On the other hand, as precautionary measures, afforestation, 

segregation and treatment of waste before discharge will play an important role in achieving the goal 

of sustainable development and not to forget the significance of three R's i.e. Reduce, Reuse and 

Recycle. 

 

 
41 Clare Shine and Cyrille de Klemm, Wetlands, water and the Law: Using Law to advance Wetland Conservation and 

Wise use. p.94, IUCN – The World Conservation Union, 1999. 
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UNNECESSARY AND UNJUSTIFIED ARRESTS 

- Sonam Kumari & Sumit Kashyap* 

 

ABSTRACT 

Every person is treated as human being first and then a criminal. It is well established principle of 

criminal justice system of India that a person is considered innocent till his guilt has been 

established by the Court of law. It is “sacrosanct duty of judiciary” to protect the fundamental rights 

of the individuals1. The same rights of a person can get surrendered if the person gets detained/ 

arrested for committing a crime. The Indian Criminal law being the gift of Britishers, based on 

colonial jurisprudence, seems more hostile to weaker sections despite constitutional guarantees to 

the contrary.2 Moreover, it is also an international mandate to protect noble liberties of individuals. 

Article 22 is also placed under Indian Constitution to safeguard the liberty of detainees like an 

ordinary citizen. Freedom of none should be taken away from him or her without proper grounds. As 

the arrest involves confinement of maximum liberties of a person, it is to be exercised with proper 

care and efficiency. This article, therefore, endeavors to explain the legal meaning of ‘arrest’ and its 

abuse under criminal justice system of India mostly with poor and weaker sections of the society in 

context of arrest. 

Keywords: Liberty, Arbitrary arrest, sacrosanct duty, Article 22, International mandate etc. 

 

LEGAL MEANING OF ARREST 

The word ‘arrest’ is not defined anywhere in the code. The external aids to interpretation provide most 

helpful assistance. According to Black’s Law Dictionary, it means “to keep a person in lawful 

custody”. “When used in its ordinary and natural sense, the term arrest denotes the apprehension or 

restraint or the deprivation of one’s personal liberty”3. The spirit of the legal system is quite careful 

and prudent towards its individual’s personal liberty making the jail an exception and bail a rule, hence 

doesn’t permit the detention without proper legal sanction. International community also recognizes 

this inalienable right. Article 7 of ICCPR i.e. International Covenant on Civil and Political Rights 

provides for protection against torture and cruel, inhumane or degrading treatment which is also 

enshrined in the Section 17 of Human Rights Act 2019. Also, Article 10(1) & 10(2) (a) of ICCPR and 

Section 30 of Human Rights Act 2019 deals with Humane treatment with persons when deprived of 

liberty which depicts that how important an individual’s freedom and liberty is.  Article 21 which 

have sprung into life with the decision of the Supreme Court in Maneka Gandhi v. Union of India4, 

provide that no person shall be deprived of his life and personal liberty except according to procedure 

established by law.5 The procedure laid down by Article 21 must be followed in a ‘right, just and fair’ 

and not in any arbitrary, fanciful or oppressive manner. It is expected that the arrest should not only 

 
* Students, Third year, School of Law and Governance, Central University of South Bihar, Gaya, Bihar 
1 https://www.business-standard.com/article/current-affairs/protection-of-fundamental-rights-sacrosanct-duty-of-

judiciary-cji-misra-117112500196_1.html. 
2 K.D. Gaur, POOR VICTIM OF USES AND ABUSES OF CRIMINAL LAW AND PROCESS IN INDIA,  

 Journal of the Indian Law Institute, Vol. 35, No. 4 (OCTOBER-DECEMBER 1993), pp.183-232;  Indian Law Institute;  

https://www.jstor.org/stable/43953211. 
3  Ratanlal & Dhirajlal, Commentary on the Code of Criminal Procedure 93 (18th ed. 2006); 

https://www.legalbites.in/critical-analysis-of-the-meaning-and-purpose-of-arrest/. 
4 Maneka Gandhi v. Union of India, AIR 1978 SC 597. 
5 P.N. Bhagwati, HUMAN RIGHTS IN THE CRIMINAL JUSTICE SYSTEM; Journal of the Indian Law Institute, Vol. 

27, No. 1 (January-March 1985), pp. 1-22; https://www.jstor.org/stable/43950897. 

https://www.business-standard.com/article/current-affairs/protection-of-fundamental-rights-sacrosanct-duty-of-judiciary-cji-misra-117112500196_1.html
https://www.business-standard.com/article/current-affairs/protection-of-fundamental-rights-sacrosanct-duty-of-judiciary-cji-misra-117112500196_1.html
https://www.jstor.org/stable/43953211
https://www.legalbites.in/critical-analysis-of-the-meaning-and-purpose-of-arrest/
https://www.jstor.org/stable/43950897
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be legal but justified also. Even the Constitution of India, recognizes the rights of arrested person under 

the Fundamental Rights. 6  This objective is constantly falsified by the persons involved in the 

procedural matters at various levels. The power of arrest is the most important source of corruption 

and extortion by the police officers. In their day to day working, the police find scope for practicing 

corruption and connected malpractices, arising right from the time of registration of a complaint. The 

procedure under the code is simple and lawful but the mala fide intentions of some so-called law 

enforcement officials compel them to go for malpractices. Such intentions are contrary to all the 

declarations on Human Rights in which India is signatory too. If we look at the present scenario of 

criminal justice system of our country, arrests run into millions in which the rich are more benefitted 

while the weaker sections continue to rot behind the bars. In spite of committing a small theft or may 

be ‘connected anyhow’ with the offence; their bail is constantly delayed and denied, this makes the 

jails of our country overcrowded mostly with under trial arrests. Almost 90 percent of jail population 

constitute under trials. Not only do these under trials suffer the consequences of surviving for years in 

overcrowded, badly maintained and violence-prone prisons, the socio-economic devastation visited 

upon their families is no less horrific.7 In addition, most of them die in police and jail custody which 

defies their very basic human rights and the concept of justice and fairness in the criminal justice 

system goes into the veil. In the name of security of state or for the sake of maintaining law and order 

the system commits that which is not expected from them. These problems undermine the essence 

of Article 21 of the Indian Constitution as well as the fundamental human rights that are available to 

everyone under the Universal Declaration of Human Rights. 8  Also it constitutes an arbitrary 

deprivation of liberty within the meaning of Article 6 of the African Charter to detain people without 

charges and without the possibility of bail.9 

The extent to which human rights are respected and protected within the context of its criminal 

proceedings is an important measure of society’s civilization.10 Arrest is basically deprivation of a 

person’s freedom and liberty, whenever he breaches any law, especially, in response of a criminal 

charge. Arrest brings humiliation, curtails freedom and casts scars forever. Lawmakers know it so also 

the police. There is a battle between the lawmakers and the police and it seems that the police have not 

learnt its lesson: the lesson implicit and embodied in Criminal Procedure Code.11Article 22 guarantees 

protection against arrest and detention and declares that no person who is arrested shall be detained in 

custody without being informed the grounds of such arrest and shall be denied the right to consult and 

defend himself by a legal practitioner of his choice. Chapter V of the Criminal Procedure Code of 

1973(hereinafter Cr.P.C) deals with the powers of arrest of a person and the safeguards which are 

required to be followed by the police to protect the interests of the arrested person. It contains power 

to arrest provided to the police officers such as an arrest without a warrant (section 41), arresting 

someone who fails to identify themselves and their place of residence, search of a premises where the 

arrested entered or is believed by the officers to have entered, seizing personal property such weapons 

and so on. Although the Cr.P.C doesn’t define arrest, it lays down aspects of arrest. When a person is 

arrested, then he is taken into custody of an authority empowered by the law for detaining the person. 

The Code is also flexible in terms of the discretion exercised in arresting a person for several types of 

 
6 Gazala Parveen ; Arrest  and the rights of arrested in India, https://blog.ipleaders.in/rights-person-arrest-india/. 
7  Jail, Bail and the Poor, Economic and Political Weekly, Vol. 46, No. 51 (DECEMBER 17, 2011), p. 8; 

https://www.jstor.org/stable/23065533. 
8 http://www.helplinelaw.com/employment-criminal-and-labour/RAPI/rights-of-an-arrested-person-in-india.html. 
9 Chapter 5-HUMAN RIGHTS AND ARREST, PRE-TRIAL DETENTION AND ADMINISTRATIVE DETENTION. 
10 P.N. Bhagwati, HUMAN RIGHTS IN THE CRIMINAL JUSTICE SYSTEM; Journal of the Indian Law Institute, Vol. 

27, No. 1 (January-March 1985), pp. 1-22; https://www.jstor.org/stable/43950897. 
11 Vijay Pal Dalmia, Advocate Supreme Court of India & Delhi High Court; LAW & RIGHTS BEFORE ARREST & 

AFTER ARREST IN INDIA ; https://s3.amazonaws.com/documents.lexology.com/48110212-69c6-4103-9d04-

d4074c1621af.pdf?AWSAccessKeyId=AKIAVYILUYJ754JTDY6T&Expires=1586893506&Signature=TBTkOoQtKx

G6sDXuFaUD. 

https://blog.ipleaders.in/rights-person-arrest-india/
https://www.jstor.org/stable/23065533
http://www.helplinelaw.com/employment-criminal-and-labour/RAPI/rights-of-an-arrested-person-in-india.html
https://www.jstor.org/stable/43950897
https://s3.amazonaws.com/documents.lexology.com/48110212-69c6-4103-9d04-d4074c1621af.pdf?AWSAccessKeyId=AKIAVYILUYJ754JTDY6T&Expires=1586893506&Signature=TBTkOoQtKxG6sDXuFaUD
https://s3.amazonaws.com/documents.lexology.com/48110212-69c6-4103-9d04-d4074c1621af.pdf?AWSAccessKeyId=AKIAVYILUYJ754JTDY6T&Expires=1586893506&Signature=TBTkOoQtKxG6sDXuFaUD
https://s3.amazonaws.com/documents.lexology.com/48110212-69c6-4103-9d04-d4074c1621af.pdf?AWSAccessKeyId=AKIAVYILUYJ754JTDY6T&Expires=1586893506&Signature=TBTkOoQtKxG6sDXuFaUD
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offences such as bailable, non-bailable, cognizable, and non- cognizable offences. Arrest can be done 

by police officer, magistrates or also by any other person authorized by the code to do so.  The SC 

with the landmark rulings in various cases has laid down mechanism to be followed while arresting 

any person. The Court in its recent landmark judgment of Arnesh Kumar v. State of Bihar and Ors12 

ruled the principles for making arrest and detention under the Code imposing further checks and 

balances on the powers of arrest. It has issued certain directions to be followed by the police authorities 

and the Magistrates while making arrest and/or authorizing detention of an accused. There are several 

similar rulings laid down by the Courts, and then also lakhs of people are arrested unnecessarily for 

no reason. In the course of such arbitrary and unlawful deprivations of liberty, the detainees are 

frequently also deprived of access both to lawyers and to their own families, and also subjected to 

torture and other forms of ill-treatment.13 Such detentions and arrests are hardly registered in the 

records. 

 

CRIMINAL JUSTICE SYSTEM AND THE POOR 

Justice M. N. Venkatachaliah, Chairman of the National Human Rights Commission and a former 

Chief Justice of India, has rightly pointed out that 60 percent of all arrests in India are unnecessary and 

unjustifiable.14 This pro-elitist behavior of law enforcing agencies and status gap between the judge 

and the judged reveals the reality that the poorest and the least privileged in society bear a 

disproportionate share of socio-economic consequence of crime. A consultation paper by the Law 

Commission in 2001 stated that almost 60% of the arrests made are unnecessary and more than 40% 

of the jail expenditure in the country is due to such arrests.15 The Hon’ble Apex Court in Joginder 

Kumar v. State of U.P16 observed that “The National Police Commission in its Third Report referring 

to the quality of arrests by the police in India mentioned power of arrest as one of the chief sources of 

corruption in the police”. The most horrific scenario today in our country is that a big smuggler, tax-

evader; blackmarketeer through clever advocacy may get away with it with no imprisonment, while a 

poor man lives in the cage in tears because he has no tongue to explain his innocence.17 In this way 

no person belonging to weaker section of the society having poor socio-economic condition able to 

realize their rights and privilieges, instead of safeguarding their rights the state functionaries choose to 

go for abuse of power, by denying bail continuously, the downtrodden, the bail. Recently CJI SA 

Bobde, Justice BR Gavai and Suryakant ruled in the case of Jeetendra v. State of Madhya Pradesh & 

Ans.18 that ‘Bail is rule and jail is exception’. As bail concerns the liberty of a person no one is 

authorized to deny the bail if the law of land allows it. The principle underlying the release on bail is 

that an accused person is presumed to be innocent unless his guilt is proved. "Rich people always get 

away, we poor keep fighting till we die”19 is the statement made by Raghu Jaidev, one of the victims 

of Bhopal catastrophe. Therefore, it is first and foremost important duty of the state to safeguard the 

 
12  Arnesh Kumar v. State of Bihar and Ors; (2014)8 SCC 273. 
13 UN doc. E/CN.4/1999/63, Report of the Working Group on Arbitrary Detention; Chapter 5-HUMAN RIGHTS AND 

ARREST, PRE-TRIAL DETENTION AND ADMINISTRATIVE DETENTION. 
14 S R Sankaran; Criminal Justice System: A Framework for Reforms, Economic and Political Weekly, Vol. 34, No. 22 

(May 29 - Jun. 4, 1999), pp. 1316-1320; https://www.jstor.org/stable/4408009. 
15 Vijay Pal Dalmia, Advocate Supreme Court of India & Delhi High Court; LAW & RIGHTS BEFORE ARREST & 

AFTER ARREST IN INDIA ; https://s3.amazonaws.com/documents.lexology.com/48110212-69c6-4103-9d04-

d4074c1621af.pdf?AWSAccessKeyId=AKIAVYILUYJ754JTDY6T&Expires=1586893506&Signature=TBTkOoQtKx

G6sDXuFaUD. 
16 Joginder Kumar v. State of U.P, 1994 AIR 1349.  
17 K.D. Gaur, POOR VICTIM OF USES AND ABUSES OF CRIMINAL LAW AND PROCESS IN INDIA,  

 Journal of the Indian Law Institute, Vol. 35, No. 4 (OCTOBER-DECEMBER 1993), pp.183-232;  Indian Law Institute; 

https://www.jstor.org/stable/43953211. 
18 Criminal Appeal no. 408 of 2020, Arising out of Special Leave Petition (Crl.) No. 10145 of 2019. 
19  Chronic Denial of Justice; Economic and Political Weekly, Vol. 45, No. 24 (JUNE 12-18, 2010), pp. 7-8; 

https://www.jstor.org/stable/40738480. 

https://www.jstor.org/stable/4408009
https://s3.amazonaws.com/documents.lexology.com/48110212-69c6-4103-9d04-d4074c1621af.pdf?AWSAccessKeyId=AKIAVYILUYJ754JTDY6T&Expires=1586893506&Signature=TBTkOoQtKxG6sDXuFaUD
https://s3.amazonaws.com/documents.lexology.com/48110212-69c6-4103-9d04-d4074c1621af.pdf?AWSAccessKeyId=AKIAVYILUYJ754JTDY6T&Expires=1586893506&Signature=TBTkOoQtKxG6sDXuFaUD
https://s3.amazonaws.com/documents.lexology.com/48110212-69c6-4103-9d04-d4074c1621af.pdf?AWSAccessKeyId=AKIAVYILUYJ754JTDY6T&Expires=1586893506&Signature=TBTkOoQtKxG6sDXuFaUD
https://www.jstor.org/stable/43953211
https://www.jstor.org/stable/40738480
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liberty of its citizens. It was declared at the Vienna Conference also that the protection and promotion 

of human rights is the first responsibility of the governments.20 Arrest should only be made after 

reasonable satisfaction reached after due investigation as to the genuineness of the allegation. 

However, bail is possible only with financial backing. Many years ago, P N Bhagwati stated that the 

system of bail causes discrimination, against the poor since the poor would not be able to furnish bail 

for his or his relatives release, on account of his poor financial status while the wealthier person 

similarly situated would be able to secure his freedom because for greater affordability power. Dealing 

with Section 41 (1) of the Cr.P.C. which provides for pre-requisites for making arrest, the Supreme 

Court emphasized that for making arrest, the police must be satisfied that all the conditions set out in 

the provision are met21.  

Most unfortunate scenario in the criminal justice system is that the senior officers of the government 

tacitly encourage unwanted arrests and third-degree tortures. D K Basu v. Government of West 

Bengal22 is also one of the landmark cases in this regard which prohibits all types of malpractices to 

ensure bring in transparency and accountability in cases of arrest. The preventive measures laid down 

in this case proved to be beneficial and, are in compliance with statutory and constitutional 

requirement. Code of Conduct of the police officials matters a lot in the justice administration system. 

Societal interest shall not overthrow the innocent individual interests. The Supreme Court observed 

that failure to comply with these requirements shall, apart from rendering the official concerned liable 

for departmental action also render him liable to be punished for contempt of court and the proceedings 

for contempt of court may be instituted in any high court of the country having territorial jurisdiction 

over the matter.23 International community also treats these rights of an innocent individual as of 

sacrosanct character. The Universal Declaration of Human Rights in 1948 stipulates in Article 5 that 

"No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment". 

Despite this pious declaration, custodial crime continues unabated. Custodial crimes are not new in 

India. Socio-economic differences in the society which gives rise to an unfortunate situation where the 

legal system is not easily accessible to the poor, the weak and the downtrodden. Their ignorance and 

illiteracy prevent them from taking advantage of such an unjust legal system. The problem has been 

focused sharply by Lewis Mayers: “To strike the balance between the needs of law enforcement on 

the one hand and the protection of the citizen from oppression and injustice at the hands of the law 

enforcement machinery on the other is a perennial problem of statecraft.”24 

 

CONCLUSION 

India's law on arrest, though fairly evolved, still lacks the desired clarity. The unprecedented rise in 

the cases of arrest coupled with high charge-sheeting rate on the one hand and low conviction rate on 

the other hand clearly demonstrates the need to check abuse of the power of arrest vested with the 

authorities in India. In spite of continuous rulings by the SC the situation of undertrials remains 

unaltered and pathetic. If only the provisions in Constitution and Criminal Procedure Code are strictly 

adhered to, there would be no cause for any concern and the police would be a humane institution at 

 
20 S R Sankaran; Criminal Justice System: A Framework for Reforms, Economic and Political Weekly, Vol. 34, No. 22 

(May 29 - Jun. 4, 1999), pp. 1316-1320; https://www.jstor.org/stable/4408009.  
21 Tanya Pahwa , Moazzam Khan and Vyapak Desai; Nishith Desai Associates, India: No Automatic Arrests, Due Process 

To Be Followed:SC; https://www.mondaq.com/india/Criminal-Law/331020/No-Automatic-Arrests-Due-Process-To-Be-

Followed-SC.  
22 D. K. Basu v. Government of West Bengal; 1997 1 SCC 416. 
23 S R Sankaran; Criminal Justice System: A Framework for Reforms, Economic and Political Weekly, Vol. 34, No. 22 

(May 29 - Jun. 4, 1999), pp. 1316-1320; https://www.jstor.org/stable/4408009. 
24 P.N. Bhagwati, HUMAN RIGHTS IN THE CRIMINAL JUSTICE SYSTEM; Journal of the Indian Law Institute, Vol. 

27, No. 1 (January-March 1985), pp. 1-22; https://www.jstor.org/stable/43950897. 

http://nsh.getresponse.co.in/reports/link.htm?~anVsaWUucGFydHJpZGdlQG1vbmRhcS5jb21+MTQwNjAzMDAzM35uc2hfMTA2fjIwMTQwN35U~http://tmp.nishithdesai.com/NDA/Provisions.htm#f
https://www.jstor.org/stable/4408009
https://www.mondaq.com/Author/1221114/Nishith-Desai-Associates-Tanya-Pahwa?article_id=331020
https://www.mondaq.com/Home/Redirect/917726?mode=author&article_id=331020
https://www.mondaq.com/Home/Redirect/882642?mode=author&article_id=331020
https://www.mondaq.com/india/Criminal-Law/331020/No-Automatic-Arrests-Due-Process-To-Be-Followed-SC
https://www.mondaq.com/india/Criminal-Law/331020/No-Automatic-Arrests-Due-Process-To-Be-Followed-SC
https://www.jstor.org/stable/4408009
https://www.jstor.org/stable/43950897
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the service of the people.25 The prison walls are perhaps smirking, telling them we have swallowed 

up this man forever, no matter that this country is the largest democracy in the world, and this State is 

ruled by the beacon light of self- styled anti-authoritarian forces and assorted free-lance democrats. 

Heaven forbid their smirk remains the last laugh.26 In such an elite criminal justice system the weak 

sits helpless merely as confused, helpless and frustrated spectators because they remain unaware about 

their sacrosanct fundamental rights. The functioning of the courts is unfortunately shrouded in mystery 

for the poor and underprivileged. And lastly, our system of administration of justice which is an 

inheritance from the British is archaic and suffers from obsolescence' and obscurantism. It is not at all 

adapted to our socio-economic conditions and is wholly unsuited to our national genius. The result is 

that it has failed to inspire confidence in the poor and they have little faith in its capacity to do justice.27 

Also, given the overall bias against the poor and marginalized sections in the criminal justice system, 

there have to be specific and institutional mechanisms to ensure that poor people are informed about 

their right against illegal arrest; right to free legal assistance, about bail procedures and their rights is 

under trials.28 The findings disclose the vast gap between the law in words and the law in action and 

reveal the enormous power that various organs of the state wield over the life and liberty of persons 

under the existing system. It may be because even after four and half decades of independence no 

serious efforts have been made to redraft penal norms, radicalize punitive process, humanize prison 

houses and make anti-social and anti-national elements, such as hoarders, smugglers, tax-evaders, 

black marketers incapable of escaping the legal coils.29 Being the custodian of law, we the future 

generations have special responsibility and solemn duty to treat the liberty of every individual equally 

important and preserve the law in the interest of helpless, downtrodden so that justice be served to each 

and every being.

 
25 Ibid at 1320. 
26 K. Balagopal; Incarceration of S A Rauf: Right to Life vs Security of State, Economic and Political Weekly, Vol. 21, 

No. 29 (Jul. 19, 1986), pp. 1249-1251;  https://www.jstor.org/stable/4375902. 
27 S R Sankaran; Criminal Justice System: A Framework for Reforms, Economic and Political Weekly, Vol. 34, No. 22 

(May 29 - Jun. 4, 1999), pp. 1316-1320; https://www.jstor.org/stable/4408009. 
28  Jail, Bail and the Poor, Economic and Political Weekly, Vol. 46, No. 51 (DECEMBER 17, 2011), p. 8; 

https://www.jstor.org/stable/23065533. 
29 K.D. Gaur, POOR VICTIM OF USES AND ABUSES OF CRIMINAL LAW AND PROCESS IN INDIA, Journal of 

the Indian Law Institute, Vol. 35, No. 4 (OCTOBER-DECEMBER 1993), pp.183-232;  Indian Law Institute;  

https://www.jstor.org/stable/43953211. 
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AMBEDKAR’S VISION FOR EMPOWERMENT OF WOMEN 

- Dharvi Talwar & Yumna Chand* 

 

ABSTRACT 

Dr. B.R Ambedkar strongly believes on the path of the equality, fraternity and liberty. He primary 

known as the prophet of Dalits in India, but at the same time, his views were about the upliftment of 

women in India. Ambedkar saw women as the victim of the oppressive caste-based system. The 

condition of women in India is seen as inconstant and changing accordingly. He spent his entire life 

for the betterment of the women. Dr. Ambedkar is also known as the champion of the cause of women 

as they suffered badly in their lives especially when it comes to schedule caste and schedule tribes 

throughout that is why he drafted the solution of their sufferings in Bombay legislative council as 

well as in parliament as the first law minister of independent India. Dr. Ambedkar contribution owes 

the principle women empowerment and gender equality. 

“I measure the progress a community by the degree of progress which women have achieved” 

-Dr. Ambedkar 

Ambedkar research the root cause of the problems of the women. He knew that without have a in 

depth understanding of the cause it would be difficult to address the issue of women empowerment 

that is why he made in depth study of Hindu scriptures, Smritis, and Shashtras  what are the 

fundamental of Hindu faith socio, religious, economic and cultural status to the women where 

women were putted categorized in shudras. He laid down the foundation of concrete and sincere 

efforts by codifying the common civil code for Hindus and other section of the society. Ambedkar 

created awareness among poor, illiterate women and motivated them to fight against the unjust and 

evil practices. The present paper main emphasize is an attempt to highlight Dr. Ambedkar’s vision 

on women empowerment. he insisted an Hindu code of bill for the basic improvements and 

amendments. He stated that women must be treated equally and given equal respect. The teaching 

thoughts or saying of the Ambedkar is not only useful for women but for every person from long back 

to present scenario 

 

INTRODUCTION 

India is the male dominated society where women faced terrific problem since ancient vedic era due 

to misguided rituals. Woman is always treated as the curse in India and thus practiced many 

exploitative rituals and customs like devdasi system, sati pratha, and child marriage etc. Dr. B.R 

Ambedkar fought for the rights of women and made the provision in Indian constitution so that women 

must be treated equally. Women empowerment involves in the build up of a society, a political 

environment, wherein women can breathe without the fear of oppression, exploitation, apprehension, 

discrimination and therefore the general feeling of maltreatment in a tradition male dominated society. 

One of the reflections of Ambedkars philosophy towards restoring the dignity of women. 

Ambedkar “prohibited polygamy and prescribed monogamy”. To empower the underprivileged 

women is something essentially required to guard women against all types of violence. Policies for 

women empowerment exist at national level, state and local levels in most of the sectors like education, 
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health, economic opportunities, and political participation. Though, there are still significant gap 

between policy advancement and actual execution. 

To empower and uplift women is somehow necessary for the complete development of the society else 

the efforts of development will only have partial effect. Unless, women are empowered in all the 

dimension of life from kitchen to office, homemaker to academician from menu decider to the voice 

of the society or politician development cannot take place. It’s a high time to involve women in the 

multidimensional process. As the status of the women in India has been subject to the question always 

but after years of suffering and even now too it has great gear up turn since last few years. Rights of 

the women are secured under the constitution of India- mainly, equality, dignity, and freedom from 

discrimination moreover India has various statues governing law for women rights. 

Education is often seen as the major key to change and for women empowerment too. When girls 

access to schooling it is assumed that they have attained the experience and knowledge to access their 

worth and envisage new possibilities. 

Objectives of The Paper  

• To the study the status of the women in India after Vedic period. 

• To know about the contribution of Dr. Ambedkar for empowerment of the Indian women. 

• To recognize the impact of Dr. Ambedkar’s efforts for empowerment of the Indian women. 

 

STATUS OF WOMEN AFTER VEDIC PERIOD 

In India problem of ill treatment and discrimination against women is as old as Sita who is abducted 

by Ravan and Draupadi who was publicly torture in front of everyone by kaurav. Women in India are 

facing and being victimize of discrimination since Vedic period. Specific section of women like 

kshtriyaya and Brahmanas during the vary early Vedic period enjoyed equal rights and status with the 

men in all aspects of the life, but such rights were not available to all the section of the society due to 

man dominated scriptures of Manu. There are few practices that had have started around 6th century 

like child marriage. The status of the Hindu women has gone through several stages and challenges. 

From Vedic age till today, her status and position has been changing with the passing of the time.  

The rig Vedic society was a free society. Girls studied Veda and fine arts; the time women never 

observed purdha in the Vedic period. They enjoyed freedom in selecting their mates. In family they 

enjoyed complete freedom and were treated as Ardhanginis. 

 

DR. B.R AMBEDKAR’S CONTRIBUTION TOWARDS EMPOWERMENT OF WOMEN  

He was the first determined Indian ‘scholar who has made the significant efforts to direct the society 

on the path of the liberty, equality, fraternity and remove all hurdles in way of advancement of women. 

Dr. Babasaheb Ambedkar always believes in the principle of equality. He stated “we shall see better 

days soon and our progress are going to be greatly accelerated if male education is persuaded side by 

side with female education”. He encouraged women to organize themselves, he motivated them to 

participate in struggle against caste prejudice. During Mahad Tank Struggle, women marched in the 

possession along with men. There was a women’s conference at Nagpur on 20th July, 1942 and there 

was large gathering of women he told women over there to be progressive and abolish traditionalism 

and customary habits which were detrimental to their progress. 

Indian constitution is architect by Dr. B.R Ambedkar. He provided strong constitutional safeguard to 

the women. He strongly advocated for birth control measures for females in Bombay legislative 

assembly. In 1942, being a labour minister of executive council of governor general, he introduced a 



 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 390  

Maternity benefit bill. He provided several provisions within the constitution for the welfare and civil 

rights of female1. While he was addressing the conference, he easily communicates with them. He 

evoked women in the following words. “Never wear such clothes which can degrade our personality 

and character. Avoid wearing the jewellery on your body everywhere. It is not fare to make hole on 

difficult and complex. Ambedkar emphasis was on the reconstruction of the Hindu society on the idea 

of equality and reforms initiated by Brahma samaj or Arya samaj because their attempt was limited to 

upper strata of the society.  

Ambedkar made some remarkable speeches in round table conference where he put his view point on 

depressed and pleaded class for status. He served on variety of important sub committees and prepared 

scheme to political safeguard for the depressed classes in future constitution of governing India. 

According to Ambedkar the society must be stand on reason, and not on atrocious traditions of caste 

system. He found education, intercaste marriage as method which may eliminate caste and patriarchy, 

maintained through endogamy. 

Constitution of India guarantees certain fundamental rights and freedom like protection of life and 

personal liberty. Indian women are the beneficiaries of these rights within the same manner as of the 

Indian men. Article 14 ensures equality before law and Article 15 prohibits any discrimination. 

In the post-independent India, we had series of laws passed for the upliftment of female. These 

legislations have brought in order to offer equal rights and privileges with men, to eliminate 

discriminations against women, remove inequality between sexes, and take away external barriers 

coming within the way of their self-realisation and development. The important Acts passed for the 

upliftment of women are: 

• The Hindu Marriage Act of 1955:  This Act provided equal rights to women to get divorce and also 

maintenance in certain cases. 

• The Hindu Adoption and Maintenance Act of 1956:  By virtue of this Act a lady can adopt a boy or 

a girl as her son or daughter. 

• The Hindu Minority and Guardianship Act of 1956:  This Act provides that a female is entitled to 

act as the natural guardian of her minor children. 

• The Hindu Succession Act of 1956:  As a result of this Act, woman has got equal rights in the 

inheritance of family property. This Act is a landmark within the history of Hindu law. 

• The Hindu Women Right to Property Act of 1973:  This Act has given more facilities to female. 

According to this Act, the daughter, the widow, and therefore mother can inherit property of the 

deceased simultaneously. Now women will hold her property absolutely with full right to sell, 

mortgage, and discard of as she desires. But as per the Hindu Succession Act, 1956, woman has only 

to enjoy her husband’s share in coparcenary’s property for her life time without any right to alienate 

property. 

• The Dowry Prohibition Act of 1961:  According to this Act, taking or demanding dowry is an offence 

punishable by imprisonment and or fines. 

• The Equal Remuneration Act of 1976:  This Act does not permit wage discrimination between male 

and female workers. 

Impact of B.R Ambedkar’s contribution  

 
1 Ambedkar, B.R. (1987) “Women  and Counter Revolution” Riddles of  Hindu  Women” in  Dr.  Baba Saheb  

Ambedkar: Writings and Speeches, Vol. 3, Department of Education, Govt of Maharashtra. 
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Considering the guidelines, recommendations, suggestions and statutes given by Dr. Ambedkar, the 

Government of India and other State Governments have implemented large number of schemes for the 

empowerment of women in India. On Dr. Ambedkar’s death, in the condolence message in parliament, 

then Prime Minister Mr. Jawaharlal Nehru said “Babasaheb Dr. Ambedkar was a sign of revolt against 

all oppressive features of Hindu society”. His dream of society, based on gender equality is yet to be 

realized and therefore his thoughts are important for the social reconstruction that favours women 

empowerment. 

List of Laws for the women empowerment in India  

The list of some specific laws which were enacted by the Parliament so as to fulfil Constitutional 

obligation of women empowerment: 

• The Equal Remuneration Act, 1976. 

• The Dowry Prohibition Act, 1961. 

• The Immoral Traffic (Prevention) Act, 1956. 

• The Maternity Benefit Act, 1961. 

• The Medical termination of Pregnancy Act, 1971. 

• The Commission of Sati (Prevention) Act, 1987. 

• The Prohibition of Child Marriage Act, 2006. 

• The Pre-Conception & Pre-Natal Diagnostic Techniques (Regulation and Prevention of Misuse) Act, 

1994. 

• The Sexual Harassment of Women at Work Place (Prevention, Protection and) Act, 2013. 

 

LAW REFORMS IN INDIA  

Prime Minister Jawaharlal Nehru said on DR. B.R. Ambedkar’s death that “Babasaheb Ambedkar was 

a symbol of revolt against oppressive features of Hindu society”. He always wants and desired for 

gender equality society for both men and women. Throughout his life he expressed his views to 

enhance the state and status of women throughout he fought for women right and equal treatment. 

There are few provisions in the constitution of India that ensure and provide equality to both man and 

women in all the walk of life2. 

➢ ARTICLE 14 guarantees that the state shall not deny equality before the law and equal 

protection of the laws. 

➢ ARTICLE 15 prohibits discrimination against any citizen on the ground of sex. 

➢ SRTICLE 15(3) empowers the state to make positive discrimination in favour of women and 

children. 

➢ ARTICLE 16 provide for equality of opportunity in matters of public employment. 

➢ ARTICLE 23 prohibits trafficking in human beings and forced labour. 

➢ ARTICLE 39(a) AND (d) enjoins the state to provide equal means of livelihood and equal pay 

for equal work. 

➢ ARTICLE 42 enjoins upon the state to make provisions for securing just and humane 

conditions of work, and for maternity relief 

 
2 Journal of Research in Humanities and Social Science,Volume 2~ Issue 1 (2014) pp: 01-04 ,ISSN(Online) :2321-946 
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➢ ARTICLE 51A(e) imposes a fundamental duty on every citizen to renounce the practices 

derogatory to the dignity of the women. 

➢ Article 243D(3) provides that not less than 1/3rd of the total number of seats to be filled by 

direct election in every Panchayat to be reserved for women, and such seats to be allotted by 

rations to different constituencies in a Panchayat. 

➢ Article 243T(3) provides that not less than 1/3rd of the total number of seats to be filled by 

direct election in every Municipality shall be reserved for women and such seats may be 

allotted by rotation to different constituencies in a municipalities . 

➢ Article 243T(4) provides reservation of office of chairperson in municipalities for Sc, ST, 

Women in such manner as the legislature of a state, may be law provide. 

In pursuance of the above provisions various legislative enactments have been framed to 

protect the interest of the women and to safeguard her. 

The protection of women from Domestic Violence Act, 2005 provides effective relief to 

women facing violence, such as preventing dispossession from the shared household to them, 

this act does not make domestic violence a crime. On the direction and guidance of the 

constitution of India various revolutionary laws giving equal status to female with men that 

have been approve in order to eliminate all disparities, dissimilarities against women. The equal 

remuneration act, 1976 and National commission for women Act, 1990. 

 

 “It is the education which is the right weapon to cut the social slavery and it is the education which 

will enlighten the downtrodden masses to come up and gain social status, economic betterment and 

political freedom”  

                 -Dr. B.R. Ambedkar  

Babasaheb final words of advice are educate, agitate and organize have faith in yourself. You must 

abolish your slavery yourselves. Do not depend for its abolition upon some superman. 

The national policy for the empowerment of women 2001, stated that “the under lying causes of gender 

inequality are related to social and economic structure and practice. 

Consequently, the access of women, particularly those belonging to weaker section including Sc, ST 

and other backward classes and minorities to education, resources, health among other is inadequate. 

Therefore, the remain marginalized, poor and socially excluded. The policy includes creating an 

environment through positive economic and social policies for full development of female to enable 

them to understand their full potential, equal access to participation and decision making of women in 

social, political and economic life of nation, strengthening legal system aimed at limitation of all forms 

of discrimination against women. 

 

CONCLUSION 

Dr. Ambedkar view on social justice includes unity, equality and liberty to both men and women. 

Equal treatment to all the human irrespective caste, creed, religion and sex. It is not that easy to 

eradicate deep routed age old saying though manu smiti sayings has been totally banned though that 

cultural or religious or gender biasness or to Alter that discriminations is an hard task. Dr. B.R 

Ambedkar sacrifice his whole life for the betterment of underprivileged section of the society. He made 

such provisions in the constitution so that common men fight for their rights against any kind of 

injustice. Women is treated as a source of enjoyment and exploited by man in Hindu culture prevalence 

after Vedic period because society has started move according to the manu smiti at that time. Due to 

Ambedkar’s law reform women got a pillar and spirit to fight for themselves against inequalities and 

exploitation. Due to law reform women get self-confidence, get education, employment and slowly 

but started becoming the part of the whole system like man. 
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E-COMMERCE VIS-À-VIS COVID-19: A SOCIO-LEGAL ANALYSIS 

- Pooja Mukherjee* 

 

ABSTRACT 

Covid-19 has changed the way the world thinks, and it forced us to re-think on our priorities. With 

this changing pattern of our lifestyle, our demands have also taken a new shape. Since the customers 

want to minimize exposure in public areas, the e-commerce industry in India will have to rise to the 

challenge of catering to the growing demand. This article deals with the behavior of e-commerce 

industry with the changing market scenario due to the pandemic. The challenges the industry has 

faced in the initial days of lockdown and what are the measures that an e-commerce entity needs to 

follow are also discussed in this paper. 

With this change in the e-commerce industry, fraudsters have also started playing their role. Issues 

like Cyber fraud, poor logistics and inventory management, receiving expired and damaged products 

can legally raise problems for both the entity as well as the consumers. This paper has laid down 

social and legal issues that can be faced by the entities and the consumers due to this unforeseen 

health and economic crisis. 

 

INTRODUCTION TO E-COMMERCE 

Over the years, it is well established that communication technologies have been revolutionizing the 

operations of commercial activities. Over 50% of the country’s population, now has access to internet 

enabled devices, and owing to our massive population, it translates to a user base of over half a billion 

people. In the 19th century, with the introduction of steam powered print technology and public 

schools, it gave rise to advanced workforce with the help of communication skills to manage the 

increased flow of commercial activity.  

In the 20th century, centralized electricity communication that is the telephone, and later radio and 

television became the primary communication mediums to manage more complex industrial 

enterprises and mass consumer culture. Today, Internet communication technology has not only made 

the entire system interactive, integrated and hassle free but has also created whole new opportunities 

for cross‐industry relationships.  

E-Commerce or Electronic Commerce means buying and selling of goods, products, or services over the 

internet and electronically communicating, collaborating and discovering information. The concept of 

e-commerce first formally came forth in 1991, a time when internet practically did not even exist in 

India. Even worldwide, very few could fathom that the act of buying and selling goods and services 

over the internet, would be as widely accepted a practice, as it is today. By the late 90s, people became 

aware of this thing called the internet, but for a majority of them, it remained a luxury. In a truly Indian 

manner, it was only in 2002, when the Indian Railway Catering and Tourism Corporation (IRCTC) 

introduced an online reservation system, that the public widely accepted the internet as something 

useful, by which time a company named Amazon, was already beginning to put its footsteps in the US 

market. 

A report by the India Brand Equity Foundation (IBEF), projects that the revenue generated from the e-

commerce industry in the country is well on its course to breach the US$100 billion mark by the year 

 
* Student, Fifth year, B.Com. LLB (H), Amity University, Kolkata 

https://www.toppr.com/guides/business-studies/marketing/product/
https://www.ibef.org/industry/ecommerce.aspx
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2020. But it is always said that predictions can only turn into truth when supported by nature and 

circumstances. 

 

MAJOR E-COMMERCE BUSINESS CLASSIFICATIONS 

Electronic commerce can be classified into four main categories/models. The basis for this 

classification is the parties that are involved in the transactions. The four kinds of electronic commerce 

models are as follows: 

• Business to Business (B2B) 

B2B model is created for providing products from one business to another. So, the online transaction 

involves the manufacturers, wholesalers and, retailers. 

• Business to Consumer (B2C) 

B2C is a traditional retail model which deals with a company/entity and an individual. For example, 

Amazon, Nykaa, MakeMyTrip, etc. 

• Consumer to Consumer (C2C) 

C2C model is created by the rise of the ecommerce sector and growing consumer confidence in online 

business. These business sites allow customers to trade, buy, and sell items in exchange for a small 

commission paid to the site. Usually, goods traded are cars, bikes, electronics etc. OLX, Quikr etc. 

follow this model. 

• Consumer to Business (C2B) 

This is the reverse of B2C. This online business is when the consumer sells goods or services to 

businesses, and is roughly equivalent to a sole proprietorship serving a larger business. Say for example 

an individual who demos and sells his software to a company. This would be a C2B transaction. 

 

KEY DRIVERS OF GROWTH 

According to reports published by Central Statistics Office (CSO) and International Monetary Fund 

(IMF), India is one of the fastest growing economies in the world. Among several factors, a flexible 

adaptability of online commerce, and an emergence of retail as a dominant market segment have 

contributed to the positive growth of E-Commerce in India.  

The principal driving factors for this growth in E-Commerce sector of India are: 

• Participation of niche companies in online trading 

• Rising standards of living, use of smart mode of communication 

• Foreign Investors are funding ecommerce sector due to strong growth prospects (Foreign Direct 

Investment) 

• Uniform GST (Goods and Services Tax) 

With the increase in information and awareness about the benefits of online trading, there has been a 

significant rise in investment in E-Commerce business. Every other day a new company is being set in 

the online retail segment with new modifications and accessible features.  

A uniform taxation structure, which GST (Goods and Services Tax) contributes to the success of E-

Commerce business in India. Online business is carried out pan-India, and a uniform tax structure 

makes calculations easier and unified. Same tax for same product or service across Indian Territory 

https://360.shiprocket.in/start-online-retail-business-no-money/
https://www.shiprocket.in/blog/need-know-gst-goods-service-tax/
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would certainly help in maintaining equality and price uniformity. For online business operators, 

differential tax structure was a deterrent. 

With the change of working habits, and consumers opting for adaptability and convenience, there are 

now innumerable small and large e-commerce companies selling provisions and food items. 

Indian e-commerce industry is in a position to sustain and develop itself as a viable business 

opportunity not only for established names but even for start-ups. 

 

OVERVIEW OF THE E-COMMERCE IN THE CONTEXT OF COVID-19 

Pneumonia of unknown cause detected in Wuhan; China was first reported to the World Health 

Organization (WHO) in China on 31 December 2019. 

The outbreak of the virus was declared as a Public Health Emergency of International Concern on 30th 

of January 2020. On 11 February 2020, WHO announced a name for the new coronavirus disease: 

COVID-19. After rapid spread of the same the World Health Organization (WHO) on March 11, 2020, 

has declared the novel coronavirus (COVID-19) outbreak a global pandemic. Many countries like 

China, France, Spain, India adopted a total/partial lockdown to handle the situation. 

Due to the inevitable chaos and uncontrolled hassle due to the prevailing restrictions on free movement 

pursuant to the outbreak of the novel coronavirus disease, the e-commerce sector among others has 

also taken a limelight due to the virus. The Covid-19 pandemic disrupted and impacted the daily life 

pattern of citizens in an unprecedented manner. Governments continue to endeavor hard for protecting 

lives by imposing lockdowns followed by rigorous testing, segregation, and treatment.  

At the same time restricting outdoor movement except for supplying and procuring essential goods 

and services only during a prescribed time limit made the mass more impatient and worried. At this 

period of crisis, the role of e-commerce in both wholesale and retail trade is something worth taking a 

closer look at. 

At the initial stages of lockdown many entities and consumers responded by stocking up products like 

medical supplies, including hand sanitizers, disinfectants and surgical facemasks, as well as household 

essentials such as toilet paper and non-perishable foodstuffs. The result has been a huge spike in online 

purchases of some products, as well as an increased demand for a large scale of digital services. B2B 

and B2C online sales of physical goods experienced a surge of demand. But with the rise in demand 

many hurdles came along their way. Firstly, manufacturing in many economies came to a halt as a 

result of the lockdown, thereby resulting in a decrease in production and labour shortages in many 

countries. Secondly, delivery of goods was interrupted due to lack of transportation and safety 

concerns of the delivery boys. 

 

SERIES OF EVENTS IMPOSED BY INDIAN GOVERNMENT IN E-COMMERCE 

SECTOR TO TACKLE THE CRISIS PERIOD 

• In India, due to the outbreak of Corona virus and spike in case the Ministry of Home Affairs (MHA) 

declared to treat Covid-19 pandemic as a "notified disaster''. The Government took decision to 

impose complete lockdown throughout the Nation. MHA permitted only limited activities under 

the e-commerce sector during Lockdown 1.0 and Lockdown 2.0. These restrictions have further 

been eased somewhat during the third and fourth stage of lockdown i.e. Lockdown 3.0 and 4.0. 

• The MHA through the guidelines issued on March 24, 2020 (further modified on 25th, 26th March, 

2020, and 2nd April, 2020) permitted delivery of essential goods such as hygiene products, 

groceries, fruits and vegetables, dairy products, meat and fish, animal fodder, agriculture produce 
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and other essentials, pharmaceutical drugs, medical devices, their raw material and intermediaries 

during Lockdown 1.0 by companies operating under e-commerce sector following the safety 

guidelines. 

• During the second phase of lockdown i.e. Lockdown 2.0, the MHA issued a notification on April 

19, 2020 stating that vehicles used by e-commerce operators will be allowed to ply with necessary 

permissions keeping in mind the safety concerns of the citizens. However, the notification did not 

clarify whether such e-commerce operators will be permitted to ply and deliver non-essential goods 

along with essential goods. In light of the ambiguity, the MHA on April 19, 2020 issued a 

clarification to the effect that e-commerce companies shall not be permitted to sell non-essential 

goods and their operations will remain restricted for essential goods sale and delivery respectively. 

• India in the third phase of government-imposed lockdown i.e. Lockdown 3.0 was segregated areas 

across the country into three zones namely, red zone, orange zone and green zone depending on 

areas most affected by Covid-19 to the least affected areas. The MHA revised the guidelines issued 

by it earlier and further clarified that e-commerce companies would be permitted to resume 

operations in certain parts of the country falling under the green and orange zones which would be 

affected from May 4, 2020 wherein delivery of both essential and nonessential goods will be 

permitted with safety precautions. 

• With the relaxation in delivery of non-essential items in the orange and the green zones, the e-

commerce sector has been able to commence delivery of even non-essential goods and as such is 

expected to witness an increasing demand. Several e-commerce platforms have tied-up with 

entities to cope up with the increased demand, ITC Foods Limited has partnered with Domino’s 

Pizza Inc., Flipkart tied up with Tata Consumer Products Limited, Spencer Retail Limited and 

Uber Technologies Inc.1 

• The Government has in Lockdown 4.0 relaxed many restrictions imposed in India on the sale of 

non-essential goods in a phase-wise manner by designating affected areas described as containment 

zones. This will be much needed not just from a convenience perspective; it would also help sellers 

of non-essential goods and the e-commerce entities through increased sales. However once the 

lockdown is lifted the e-commerce industry may not only witness changes in the approach of 

customers in terms of buying pattern of such customers but also face challenges due to the after 

effects of lockdown. 

• The current phase of re-opening, 'Unlock 1', will have an economic focus. Many activities that 

were previously prohibited will be opened up in areas outside containment zones in different 

phases, with the stipulation of following Standard Operating Procedures (SOPs), to be prescribed 

by the Ministry of Health. 

• As social distancing is becoming the new normal and increased hygiene consciousness will also 

have an impact on the way consumers will shop in the near future. This would also result in an 

increased shift in consumers buying from traditional shopping methods to shopping digitally. 

 

LEGAL CHALLENGES FACED DURING COVID-19 WHICH CAN MAKE OR BREAK AN 

E-COMMERCE BUSINESS 

The e-commerce ecosystem has become one of the most crowded startup spaces over the past few 

years. According to Shopify, e-commerce accounts for more than three-quarters of all retail growth. 

The company also predicts global sales will reach $3.9 trillion in 2020. 

 
1 https://www.spglobal.com/marketintelligence/en/news-insights/latest-news-headlines/covid-19- compounds-

challenges-for-amazon-walmart-in-india-58108050 

https://www.shopify.com/enterprise/the-future-of-ecommerce
https://www.spglobal.com/marketintelligence/en/news-insights/latest-news-headlines/covid-19-%20compounds-challenges-for-amazon-walmart-in-india-58108050
https://www.spglobal.com/marketintelligence/en/news-insights/latest-news-headlines/covid-19-%20compounds-challenges-for-amazon-walmart-in-india-58108050
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That growth, however, has not come without its challenges. The e-commerce industry, just like every 

other niche within the tech industry, has had to adapt to an increasingly demanding legal and regulatory 

environment that has often led to lawsuits, product recalls, and closures in some parts of the world. 

Fraud Management and securing electronic transactions 

Incidences like payment fraud, and other issues related to online security, have spiked over the past 

few years, coinciding with the growth of the e-commerce industry. 

There are increasing reports of unfair, misleading and fraudulent commercial practices online. These 

include financial scams, false claims of coronavirus treatment or prevention, price gouging of essential 

goods and the promotion of unsafe or counterfeit products. 

The Government has also given warnings to businesses to stop false or misleading claims that certain 

products (facemasks, ventilation, air purification products) can prevent or protect against the virus. 

Amid consumer anxiety, claims such as “sells out fast” may be false or misleading, and may reinforce 

consumer anxiety and panic buying. 

Besides protecting customers' information on the site, it is important to look into the inner workings 

of e-commerce site to prevent fraud. One of the preventative measures to ensure that systems run 

smoothly is application performance management (APM).  APM is a software suite that helps e-

commerce entities identify and fix vulnerabilities within their system so they don't run into problems 

with consumers and, eventually, the law.   

The main intention behind such mechanism is to build trust and transparency for customers who are 

making purchases online. 

Liability and contractual information 

For an e-commerce business, the ruling illustrates the importance of clearly defining a product's 

liabilities and warranties, especially if you deal with any third-party vendors. You can be sued by 

customers for product defects for items which the company provides warranty and replacement policy.  

At this time of crisis, the e-commerce sectors need to be conscious about product liabilities, that is if 

the product is damaged which falls under the warranty criteria then the company needs to have a proper 

and safer return or replacement mechanism which reduces customer harassment with the damaged 

product. 

To protect consumers from online fraud, the Ministry of Consumer Affairs has introduced Consumer 

Protection (E-Commerce) Rules, 2019 (Rules) to regulate e-commerce platforms operating in Indian 

Territory. 

One of the clauses states that “Entities must display the terms of the contract with the seller relating to 

return, refund, exchange, warranty, guarantee, delivery, shipment, mode of payments, grievance 

redressal mechanism, etc. to enable consumers to make informed decisions."2 

As a first step what can a company selling products online during the period of COVID-19 can ensure 

that the ''terms of use'', "details of manufacturer" sections of any product is mentioned in details. Also 

explain how customers can cancel or return purchases they've made from your site with added safety 

measures. 

 
2 https://www.irglobal.com/index.php/article/consumer-protection-e-commerce-rules-2019 

https://www.irglobal.com/index.php/article/consumer-protection-e-commerce-rules-2019
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For example, if 'A' buys a noise headphone from Bhopal and the seller is from Maharashtra where 

Covid-19 cases are lager in number then the company in advance should make the customer aware 

about delayed transport mechanism for safety concerns. 

Another example of contractual liability is, In 2018, the U.S. Court of Appeals for the 3rd Circuit ruled 

that Amazon3 was liable for a dog collar it sold from a third-party vendor that caused permanent vision 

loss to a Pennsylvania woman. 

Data protection and privacy 

Various e-commerce platforms are reservoirs of sensitive and private customer information, which is 

often collected via contact forms, customer registration, customer address and during the checkout 

process. In many countries, e-commerce sites are required to protect customers' data.  

United Nations Industrial Development Organization (UNIDO) and the Consumer Unity and Trust 

Society (CUTS), as full members of the ‘e-trade of All Initiative’, organized a webinar session on 1 

May to discuss the value of cyber security and privacy in digital and e-commerce space. This topic 

was of particular importance because e-commerce offers nations a revenue to sustain economic 

activities during times of crisis like the pandemic, but the fundamental bottleneck of increasing in 

cybercrimes and data theft needs to be tackled, especially in developing countries. 

Focusing on India’s viewpoint on ‘privacy’ and ‘cyber-security’, Karti Chidambaram, a member of 

the Lower House of the Indian Parliament and a member of the Parliamentary Standing Committee on 

Information Technology, said,  “There is no one view on this, since privacy is largely a concern for 

the upper class Indians and the general mass hardly bother about privacy. though they are concerned 

about e-payment frauds.” He also elaborated on the data protection and utilization capacities of the 

‘Aarogya Setu’, app developed by the Ministry of Electronics and Information Technology, 

Government of India for the purpose of tracing people with symptoms of COVID-19. 

Hence to ensure e-commerce entity should comply with data protection rules, create comprehensive 

data protection policy, in addition to a cookies policy, that outlines what data is collected from visitors 

and how it is stored. 

In India The Consumer Protection Act, 1986, a three tier quasi-judicial mechanism, called Consumer 

Forum, which provides a consumer the right to file a complaint against any unfair trade practices 

including those on e-commerce across the Nation. 

 

AUTHOR'S SUGGESTIONS 

In this paper we got to know about the impact of the outbreak of coronavirus in the e-commerce sector. 

This pandemic has brought about strict measures being imposed in almost all the countries in an 

attempt to avoid the virus from being transmitted from one person to another. During such uncertainty 

and challenging times, maintaining business continuity is necessary to keep a smooth workflow. Some 

of the measures which if followed can help business continuity as well as growth. They are like- 

Planning and Adaptations 

In this difficult time when everything is uncertain, starting from public health to public demand, 

planning for better business strategy and adapting the circumstances is the only way out for e-

commerce. While anticipating the future may not be possible but sufficient planning will help to tackle 

 
3 https://edition.cnn.com/2020/02/19/tech/amazon-third-party-lawsuit/index.html 

https://www.cnn.com/2020/02/19/tech/amazon-third-party-lawsuit/index.html
https://cuts-international.org/
https://cuts-international.org/
https://edition.cnn.com/2020/02/19/tech/amazon-third-party-lawsuit/index.html
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the current scenario. Continuously reviewing and improvising business strategies according to the 

situation will be effective.  

Support the employees 

Situations like this where going out from houses has become a nightmare, many workers and 

employees are still working to maintain the chain of distribution like the delivery boys, employees 

working for packaging, maintaining warehouse etc. These are the people who needs the utmost support 

from the company officials or managers. Their safety should be of greater concern for smooth 

functioning of the business. Proper sanitization, apparels, appropriate salaries or wages, support to 

their families, flexible work hours, etc. are some of the essential activities which an e-commerce entity 

should adopt. Other than that, employees need to be directed and informed about any changes 

happening in the business processes so that they can remain aware and choose to work with that entity 

accordingly. 

Coordination is the key 

While some of the employees are working from home, proper coordination among the employees is 

crucial. Communication is the key factor here. Therefore, organizations need to leverage technology 

to stay connected and coordinate with their employees. 

Conference calls, webinars in online platforms like Skype, GoToWebinar, Teams can be used for 

effortless and efficient communication. This can ensure that the productivity level is maintained among 

the employees. 

Planning for comeback strategies with changing perspective 

In the midst of a global crisis situation, changing the perspective and seeking out opportunities out of 

it might be just what the e-commerce needs at this hour. For example, e-commerce businesses that 

supply essential items, opting for a contactless delivery system where the delivery person leaves the 

order on the customer’s doorstep can allow the company to continue doing business in an unhindered 

manner, whilst following the safety norms. If we look at some companies like Domino's Pizza India 

who has partnered with ITC Foods to deliver essential items like atta and spices to customers in the 

lockdown is a perfect example of flexible business strategies. 

Identify consumer habits and demands 

As lifestyles have changed due to the lockdown and several restrictions, the consumer practices have 

also been affected. Identifying the emerging consumer habits and their changing needs will allow to 

alter the approach towards the business processes accordingly, leading to customer acquisition and 

retention. 

Innovating new items and updating the customers so that they do not hesitate to purchase the product 

will also help the business continuity. 

Optimistic Approach 

Regardless of the difficult situation, remaining optimistic about the future will boost the morale of the 

entire team and also effect the business growth. While the coronavirus cases may be on the rise, but 

speedy recovery is a positive sign for the Nation. For the time being, what we can do is remain positive, 

be kind and generous to the needy; staying safe by practicing social distancing and hygiene. 
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ENVIRONMENTAL RIGHTS AND JUSTICE: AN ANALYSIS IN THE 
ERA OF SUSTAINABLE DEVELOPMENT IN INDIA 

- Amrita Saikia*   

      

ABSTRACT 

As per the definition given under Section 2 (a) of the Environment Protection Act, 1986, environment 

refers to all the elements of the earth like air, water, land and the interrelationship that exists among 

and between these elements and other living creatures, plants, microorganisms and so on. We spend 

our entire life span on this earth which is our only home and its elements are responsible for 

determining the quality of our life.  As such maintenance of a clean and healthy environment is a 

basic necessity, it is a gift of nature and therefore an individual’s right to such a clean and healthy 

environment is a fundamental and inherent right which each and every human being possess under 

Article 21 of the Indian Constitution. And any violation of such a right would mean going against the 

very virtues of social justice and an egalitarian order. 

So, it can be seen that what remains at the bottom is the interrelationship that exists among the 

economy, society and the environment which is the very basis of a sustainable society and if we 

constantly go on causing destruction and damage to these service providing mechanisms at a large 

and unprecedented scale through the activities of industrialization and urbanization , nothing will be 

left for the future generations and  a day will come when there will be no life on this planet. So, this 

research tries to throw light on the importance of a holistic view of development which is in harmony 

with nature and society through innovative and sustainable ways of development. 

 

INTRODUCTION 

“There is enough for the need of everyone, however not enough for everyone’s greed.” 

- Mahatma Gandhi 

We have reached a stage where rapid progress is taking place in the field of science and technology 

since the evolution of humankind in this planet. This has led to transformation in the environment at 

an exceptional scale. The capacity of the human beings to bring about change in the surroundings, and 

if this is done in accordance with the ways and norms of nature, then it will provide an opportunity to 

the communities to develop their overall quality of life. And if this capacity or power that is vested 

with the human beings is applied wrongly and without any heed, then things can turn around and can-

do immeasurable harm to both humans and the environment. In many regions of the earth we have 

seen increasing evidence of harm caused by humans. This includes the depletion and degradation of 

the natural resources and the various life forms on earth,  dangerous levels of toxic contamination in 

the air, water and land, depletion of the earth’s protective layers leading to climate change, harmful 

and serious effects on the physical, mental and social health and well-being of the people living in the 

industrial areas and cities. 1So, in the circumstances above, it becomes immensely important to 

understand and acknowledge our natural surroundings and the resources such as water, land and air 

which are essential for survival for each and every life form on this planet and are definitely worth 

more than any economic infrastructure or money. In this we can say that the innovative concept of 

 
* Student, LL.M, Amity Law School, Noida.  
1 Ashish Kothari and Anuprita Patel:  Environment and Human Rights p. 9 (National Human Rights Commission, New 

Delhi, 2006) 
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sustainable development can play an important role in striking a balance among the three areas of 

economic efficiency, social equity and environment protection.  

 

  ENVIRONMENTAL RIGHTS / ENVIRONMENT AS A BASIC HUMAN RIGHT 

Various communities which are also known as “ecosystem people” depends on the natural resources 

of their own surroundings for their day to day material needs which are considered the basis of their 

livelihoods and existence. It is seen that around 70% of the population in India greatly depended on 

the forests, wet lands, grasslands and marine ecosystems for their food, fodder, fuel, housing, water, 

catching fish etc. for their basic support and sustenance. So, it can be said that the culture of societies 

given their intimate relationship with nature, they tend to seek knowledge and inspirations from nature. 

The emergence of industries and factories in the urban areas have greatly affected the lives and health 

of the people living in the vicinity resulting in dangerous diseases like lung cancer, water borne 

diseases, skin cancer and other inherent abnormalities due to the exposure to toxic pollutants emanating 

from these industries and ultimately mixing in the water and food. Such circumstances have also 

greatly impacted the ‘ecosystem people’ who are heavily dependent on their surrounding environment. 
2This has also resulted in the depletion of the ozone layer that is providing protection against the 

harmful solar radiation. There are changes in the weather patterns as well because of global warming 

resulting in the submergence of the coastal areas which are low lying and also creating devastation to 

agricultural systems.  

So, for the existence and the survival of humankind, there should be the proper management and 

development of the livelihoods, culture and society and life, which is considered as an essential human 

right. And the very destruction and the degradation of the natural environment is therefore a violation 

of the human rights. It can be either direct by eroding the facets of human existence or indirectly 

through war, societal conflicts and so on. Such indirect means of environmental degradation through 

wars and societal conflicts can lead to displacement and relocation which in turn will have serious 

repercussions on the environment. This also results in the breakdown in the managing of sustainable 

common property leading to a loss in availability of clean water and air, availability of productive land, 

sources of energy, socio economic degradation, and proper health and food certainty. Millions of 

people in the country live without any access to the basic livelihood which includes sufficient food, 

shelter, water, sanitation, clothing, education as a result of inequality in the society. The rich and 

privileged sections of the society acquire the natural resources in the name of development and 

economic upliftment and poor resource dependent and self - sustaining people have been left to 

begging for survival and sustenance.  

The right to environment as a basic human right not only involves the enjoyment of the natural 

resources by the humans alone. This right also extends to non-human aspects of the environment as 

well. There are about 5 to 50 million breeds of different animals, plants and other microorganisms 

which have a value of their own and contribute to the environment in their own ways. So, in this world 

of interconnectedness and dependency, the activities of the humans also have great effect on these 

other life forms as well. With this vast diversity in the form of habitats, species and the displaying of 

internal genetic diversity which is known as biological diversity, it has great bearing on the daily lives 

of the human beings as a whole constituting the present and the future generations as well providing 

for medicines, food and other goods. It also has spiritual, recreational and aesthetic value and helps in 

 
2 It is a term coined by the ecologist Raymond Dasmann , it’s contrasting term is the ‘biosphere people ’ , those who 

command resources from any part of the world and does not rely on local resources. For example :- urban and industrial 

dwellers.  
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maintaining a balance in the overall ecosystem and the process of evolution. Therefore, the loss of the 

same results in loss of environmental human rights.   

Moreover, there have also been issues regarding bio-piracy, which consists of the traditional 

knowledge relating to biodiversity which have been used by the tribals since centuries are used by 

other industries or countries without providing for any compensation to the original party. Some of the 

bio-piracy issues in India are related to turmeric, neem, tulsi etc. So, they have been deprived of equal 

rights for ages Thus it can be said that the social life of the indigenous communities is mostly 

characterized by values of equality and they try to maintain such an attitude throughout their 

community as well in regard to the natural environment. 3 

 

CONCEPT OF SOCIAL JUSTICE 

The idea of a welfare state can only be achieved through the concept of social justice4, the aim of 

which is centered around the removal of all inequalities and injustice in the society and making a way 

for an egalitarian order where there exists equality of opportunities in all spheres whether social or 

economic. All in all, it aims for a just society where the number of advantages that are enjoyed by 

many does not exceed the number of sacrifices that have been inflicted on some. As such the inherent 

environmental rights cannot be negotiated or exchanged. 5In Indian Environmentalism, the concept of 

social justice has an important role to play. This is because, it has basically been realized since the 

1970s and 80s about the severe impacts of the anthropogenic activities that are generally carried out 

in the name of development which results in insurmountable loss not only to the plants and animals 

but the livelihoods of millions of common people This have been observed in a speech by Anil 

Agarwal, an environmentalist in 1985. The Bhopal Gas Tragedy in 1984 have further awakened the 

nation and raised questions regarding risk management and accountability of such industrial disasters. 

By the turn of the 20th century the impacts of such developmental activities have become increasingly 

evident with many undesirable consequences to the ecosystem of the country and to the world as a 

whole. Statistics showed that about 70% of the cultivated land have been affected mainly due to salinity 

and soil erosion. There have been problems of water scarcity in many areas since the time India gained 

independence. The forest areas have also reduced by about 18% which is much less than the required 

standards. The worst sufferers among this are the weaker sections of the society who are dependent on 

the natural resources.  Dams, mines and other development projects without any proper EIA 

procedures have impacted the lives of millions of rural people through displacement, delayed 

relocation leading to mental trauma, loss of their heritage and culture, unemployment, affecting their 

physical health and so on. Gender have been another issue here, since the womenfolk who are heavily 

dependent on the natural resources be it the collection of firewood or water or in agriculture, they are 

generally among one of the first to come in contact with any imbalance in the ecosystem. Further, such 

problems also highlight the inabilities of the bureaucracy and governance to deal with such issues. The 

worst example has been the Bhopal Gas Tragedy where due to the lack of timely innovative measures 

and schemes to deal with such novel situations, millions of innocent lives have been lost. So, it can be 

said that social justice is deeply related to the protection of the environment.  

 

THE CONCEPT OF SUSTAINABLE DEVELOPMENT AND IT’S NEED FOR     

ACHIEVING JUSTICE 

 
3 Ashish Kothari and Anuprita Patel , Environment and Human Rights  P .11 ( National Human Rights Commission, 

New Delhi) (2006) 
4 S. K. K Gupta, “ Minimum Bonus – a search for Social Justice ” Vol. 25 ILI P. 390 , (1983). 
5 Rawls, John,  A Theory of Justice  P.3 ( Oxford, Oxford University Press, 1972). 
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At the national and the international level, the word sustainable development or sustainability has been 

a catch word for the policy makers. As has been defined in the Chamber’s 21st Dictionary the word 

“sustainable” means as capability of sustaining economic development and capability of being 

maintained at a set level6. In other words, it means a continued development policy where a certain 

state is maintained without harming the environment. Therefore, in the ecological context too, it is the 

capacity to maintain the working of the ecosystem including the productivity, biodiversity etc. for a 

longer period of time7. It is not only the present generation who are entitled to the natural resources of 

the earth, but the future generations have a right over these resources as well. As such the resources 

should be exploited modestly by the present generation. At the United Nations General Assembly, this 

very concept was widely accepted by all. Then came a major turning point for the concept in the name 

of Stockholm Conference which was held from 5th to the 16th of June, 1972 in Stockholm. Two 

conflicting approaches emerged in this conference, where one approach focused on socio economic 

development and the other on environment protection. Apart from these two approaches, a third and a 

new approach also evolved which finally amalgamated the above two approaches according to which 

environmental protection is an essential element of social and economic development. In fact, this 

conference which is called the ‘Magna Carta’ of environment protection was the first global 

conference of its kind which focused on the regulation and conservation of the environment through 

international cooperation.  

Also though the World Conservation Strategy had not expressly defined the term sustainable 

development ,it describes that “ in an environmentally sustainable way, the conservation of the living 

resources brings about an improvement in the human condition.8 ” The concept have also been loosely 

defined in the World Charter that “ the use of the living resources should be in a limited manner so as 

to ensure their preservation and regenerative capacity .” Finally sustainable development as a concept 

was defined for the first time in the report “Our Common Future” which was submitted by the 

Norwegian Prime Minister Gro Harlem Brundtland also known as the Brundtland report in the World 

Commission on Environment and Development, 1987 (WCED) as “ development that meets the needs 

of the present generation without compromising the ability of the future generations to meet their own 

needs.” It gave preference on the essential needs of the poor people for the eradication of poverty 

which is one of the main reasons for the unsustainable use of resources and the restrictions imposed 

on the capacity of the environment to meet present and future needs by social organization and 

technology. Following the WCED, the United Nations Conference on Environment and Development 

or the Earth Summit took place in Rio de Janeiro, Brazil in June, 1992 which further emphasized the 

importance of cooperation over the concept of sustainable development. Further developments can be 

seen in the World Summit on Sustainable Development in Johannesburg, South Africa in 2002. Again 

it had been emphasized in the United Nations Conference of Sustainable Development , 2012 that in 

three dimensions specifically economic efficiency, social equity and environment protection and for 

their sustainability importance should be given to the good governance, rule of law and democracy as 

well as protect and promote human rights .The UN Secretary General Ban Ki -Moon had also focused 

on sustainable development and in order to achieve such a development he stated “ human rights and 

universally accepted values and principles should be the base for a far reaching vision of the future.9 

” Thus human rights perspective have been given importance for achieving sustainable development.  

Three important dimensions or pillars of sustainable development consists of firstly, the economic 

sustainability which is a sustainability dealing with the cost benefit relationship. As it can be defined 

 
6 Chambers 21st Century Dictionary,  ( Revised Edition, Allied Publishers, Mumbai, 2007),p. 1425. 
7 Pratibha Singh, Anoop Singh , et. al. , Text Book of Environment and Ecology  p. 50 (ACME Learning Pvt . Ltd., 1st 

Edition 2009) 
8 World Conservation Union, World Conservation Strategy, Living Resource Conservation for Sustainable 

Development, prepared by UNEP, IUCN and WWF, (Gland, Switzerland, 1980),(1991). 
9 The United Nations Conference on Sustainable Development, ( June 20-22, 2012) “ The future we want ” , p. 9,10. 
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in terms of currency units, therefore it is easily measurable. And there can be no sustainability in case 

of instability between costs and benefits. Such ways should be adopted for utilizing the economic 

process resources such as land, labour and capital, that there can be no harm to the environment. It 

focuses on income generation, off farm employment opportunities etc. Economic sustainability can be 

achieved through role played by national policies. Secondly, in social sustainability emphasis is given 

on the development and social norms relationship. In a world which is developing at a fast rate, there 

are instances of society going against the activities that violates social values. Therefore, to evaluate 

the social limits consisting of customs and traditions and which cannot be codified, there is the need 

to respect all states. It aims in public participation, gender equity, education, cooperation in 

conservation of resources and developing the overall environmental quality of life. Third is the 

environmental sustainability which talks about maintaining, restoring and conserving the natural 

resources for environmental security and protecting the biological diversity and ecosystem for the 

overall social well being of the society and adoption of eco-friendly technologies for mitigating climate 

change and global warming has been one of the important agendas of the sustainable development.  

An important development which took place in the United Nations Conference on Sustainable 

Development, 2012 or the Rio +20 Summit are the Sustainable Development Goals (SDGs) which 

replaced the Millennium Development Goals (MDGs) of 2000 ,which consisted mainly of eight goals 

dealing with various matters of public concern like poverty, hunger, gender inequality, degradation of 

the environment and so on. However, the progress made have been unequal since the low-income 

people of many countries have been left behind. Further the world is engrossed with other issues of 

climate change and other environmental problems and therefore it becomes necessary to focus on such 

problems besides poverty and hunger. Thus, the Sustainable Development Goals (SDGs) becomes 

important for achieving the economic, social, environmental sustainability in an era where the world 

is grappling with multiple modern problems emerging due to anthropogenic activities for which a 

definite target is set from 2015 to 2030. It has 17 goals which primarily focus on meeting the objectives 

of the Universal Declaration of Human Rights (UDHR), 1948 by emphasizing on the economic 

efficiency for clean water, health care, nutrition, infrastructure facilities accessible to all the people of 

the world irrespective of rich or poor. Regarding the environment protection emphasis was given on 

low carbon energy system, sustainable technologies in sectors like agriculture, mining, food 

production, industries etc. For achieving social equity each and every country should irrespective of 

gender, race, religion etc. focus on the advancement of social well-being by addressing the problems 

of the people of different age groups. And all these above goals can only be achieved through good 

governance and rule of law, participation, exchange of information and ideas that promotes sustainable 

development10.  

 

OBSTACLES TO ACHIEVING SUSTAINAIBLE DEVELOPMENT IN INDIA 

Failure in environmental governance  

We can take up the example of Delhi which in the recent years have unfortunately earned the title of 

being one of the most polluted cities in the world .The reason for the failure in the policy governance 

in environmental management are - Firstly, one reason is the vast stretch of the geographical area that 

north India covers which makes it difficult to implement policies and also these policies donot serve a 

long term goal and are temporary. Secondly, air and water are resources which are common to all and 

these are being pushed into the political aspects. Thirdly, it remains to be seen how judicial orders 

regarding the management of natural resources are carried out. Fourthly, the role played by the civil 

 
10 Jeffrey D Sachs, “ From Millennium Development Goals to Sustainable Development Goals ” 379,Lancet ,  2206-11 

, (2012) 
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society and the state is of utmost importance in the sphere of urban planning and management, this 

very collaboration between the two is absent.  

Problem of investment, corruption and execution  

The enhancement of the sustainable technologies like green technologies requires a lot of investments 

because of which India is lacking in this sphere. There is the failure in realizing the benefit derived 

from such technologies at a later stage which would help in recovering the initial high investment costs 

once it attains both economical and environmental sustainability. This is because the plans and 

management activities are not up to the mark as a result of which there is no clarity in its supervision. 

Corruption has been a well-known problem in India wherever there is the involvement of money. Even 

though when investments are made in the right direction, nothing or little remains for the final 

implementation of the project. This is because officials who are corrupt, indulge in illegal practices 

like bribery. The third problem involves the ethics and the personal responsibility of the people towards 

environment protection. Only when there is the declaration of a policy, stricter laws or any force or 

compulsion from any external factor that people realize their responsibility and their bonding with the 

environment. 

Loopholes in the Environment Impact Assessment (EIA) procedure   

The EIA is a procedure which looks into the possible impact of a development project on the 

environment. However, it is not transparent enough since it is inclined more towards the industrial 

projects than the plight of the rural poor people of areas. Also, the public participation system does not 

provide for a transparent platform for putting forward the grievances of the people.  

 

CONSTITUTIONAL AND LEGAL CONTEXT 

India has a large body of legislative measures relating to environmental issues & rights. The backbone 

of these are relevant provisions in India’s Constitution.  The Constitution of India, 1950, did not 

include any specific provision relating to environment protection or nature conservation. Presumably, 

the acute environmental problems being faced now in the country were not visualized by the framers 

of the Constitution. However, the past five decades have witnessed two major developments in this 

connection.  An important development took place in 1976 for the protection of the wildlife and 

forests through the insertion of the Article 48A (Part IV DPSP) and 51A( g)(Part IV A Fundamental 

Duties) by the 42nd Amendment of the Constitution and also the  List lll, the concurrent list -  Seventh 

Schedule ( Article 246)of the Constitution consisting of Item nos. 17,17A and 17B . Apart from this 

the second major development had been the extension of the scope of Article 21 of the Constitution of 

India which had been one of the important contributions in the Indian legal system by the inclusion of 

the right to pollution free and a safe environment within the right to life. This right to a pollution free 

and clean environment as a fundamental right within Article 21 have been developed through a number 

of case laws decided by the highest court, the Supreme Court acting as a watch dog of the Indian 

Constitution 11. 

In Vellore Citizens Welfare Forum v. Union of India12 , the Supreme Court explained the balancing 

concept of sustainable development that both environment and development should be in harmony 

with each other. In this case due to the release of untreated wastes into the Palar river in Tamil Nadu 

and the nearby areas, roadsides and agricultural fields by industrial units, there was massive 

degradation in the ecological balance. The result was such that water in the wells became unfit for 

 
11 Article 21: Protection of Life and Personal Liberty – No person shall be deprived of his life or personal liberty except 

according to procedure established by law.  
12 A. I. R. 1996 S. C 2715. 
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drinking and it placed a burden on the particularly the women and children in the accessibility of water. 

The court observed that for the eradication and removal of poverty and for living a dignified life 

without harming the ecological balance, the concept of sustainable development has been found to be 

a feasible one. Thus, the court did not disregard the industrial unit for development purpose and also 

the ecological perspectives at the same time were given importance. ‘Precautionary Principle’13 and 

‘Polluter Pays Principle14 has been accepted as a part of the law of the country.” For the first time, the 

Doctrine of Public Trust was applied in the case of M. C Mehta v. Kamal Nath15 for the protection of 

the natural resources after it’s adoption in the Supreme Court by the green judge, Justice Kuldip Singh. 

As per the doctrine, the natural resources are the public properties for enjoyment and are not for the 

private ownership of the state. The state is merely a trustee of the resources and therefore it has no 

right to dispose off those resources for their own use. In many cases the Supreme Court had applied 

this public trust doctrine for the protection of the natural resources which are held by the state or the 

government as a trustee and the real beneficiaries are the public16. 

Many laws were also enacted for the protection of the environment. Some of these are: - 

The Indian Forest Act, 1927: An Act to consolidate the law relating to forests, the transit of forest 

produces and the duty leviable on timber and other forest produce. Created various categories of forests 

for different management and regulatory regimes.   

The Prevention of Cruelty to Animals Act, 1960: An Act to prevent the infliction of unnecessary pain 

or suffering on animals.   

The Water (Prevention and Control of Pollution) Act, 1974, amended 198817: An Act to provide for 

the prevention and control of water pollution and the maintaining or restoring of wholesomeness of 

water.   

Forest (Conservation) Act, 1980, amended 198818: An Act to provide for the conservation of forests 

and for matters connected therewith or ancillary or incidental thereto.    

The Air (Prevention and Control of Pollution) Act, 1981, amended 198719: An Act to provide for the 

prevention, control and abatement of air pollution.   

The Environment (Protection) Act, 1986, amended 199120: An Act to provide for the protection and 

improvement of environment and for matters connected therewith with the following key 

rules/notifications:  

• Declaration of Coastal Stretches as Coastal Regulation Zone (CRZ), 1991, amended 2001.  

• The Scheme on Labeling of Environment Friendly Products (ECOMARK), 1991.   

 
13 ‘Precautionary Principle’  as interpreted by the Supreme Court  means that the required environmental measures should 

be taken by the state and statutory authorities and the lack of scientific certainty cannot be a ground for postponing such 

measures where there are serious threats to ecology.  

 14 ‘Polluter pays principle’ as interpreted by the supreme court means that the absolute liability for harm to the environment 

extends not only to compensate the victims of pollution but also the cost of restoring the environmental degradation.  

 
15 (1997) 1 S. C. C 388. 
16 Association for Environment Protection v. State of Kerala (2013) 7 S. C. C 226. 
17 Justice TS Doabia: Environmental & pollution laws in India, p. 2035(published by Lexis Nexis Butterworths Wadhwa, 

Nagpur, Vol 1, 2ND Edition, 2010). 
18 Sumeet Malik, Environment Law, 688 (Published by Eastern Book Company, Lucknow, Second Edition ,2012). 
19 Justice TS Doabia: Environmental & pollution laws in India p. 2118(published by Lexis Nexis Butterworths Wadhwa, 

Nagpur, Vol 1, 2ND Edition, 2010). 
20 Id.at 2168. 
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• Eco- sensitive Zone (a series of notifications declaring specific sites).  

• Environment Impact Assessment Notification, 1994, amended 2002.   

• The Rules for the Manufacture, Use, Import, Export and Storage of Hazardous Micro-

organisms Genetically engineered organisms or cells, 1989.   

• Hazardous Substances Management (a series of Rules dealing with municipal solid waste, 

batteries, recycled plastics, chemical accidents, hazardous microorganisms and genetically 

engineered organisms/cells, hazardous chemicals, biomedical wastes, and other hazardous 

wastes). 

• Noise Pollution (Regulation and Control) Rules, 2000.  

  

CONCLUSION 

The resultant impacts of such a destruction of forest areas and wild spaces have led to the transmission 

of dangerous diseases from animals to the humans as is seen today how the current pandemic 

coronavirus or COVID -19 is grappling the world today and thereby affecting the economy and society 

of each and every country. 21So, it is high time for us to look at our surroundings in an interrelated 

way and focus should be given to both the economic growth and development as well as the natural 

ecosystem as has been observed in the Stockholm Declaration of 1972 that environment protection is 

an essential element of social and economic development. There is also the need for the introduction 

of stricter rules and regulations in this regard and to ensure they are abided by all. Another recent 

incident which have again necessitated the need to look at these rules and regulations being properly 

followed is the Styrene gas leak incident in Vizag district of Andhra Pradesh which have resulted in 

many casualties to both humans and non -humans  alike .Under the Chemical Accident (Emergency 

Planning, Preparedness and Response) Rules 1996 and Manufacture, Storage, and Import of Hazardous 

Chemical Rules,  1989 , styrene is considered to be a toxic chemical for which the occupier had certain 

responsibilities as well as certain crisis response groups are to be formed.22 However this incident has 

again raised questions regarding the  non- compliance to these laws and the requirements of more 

stricter laws since the Bhopal Gas tragedy of 1984. Such kind of incidents time and again points 

towards the importance of the integration of the economic efficiency, social equity and environmental 

protection and that they are not to be viewed as something independent of each other. Thus, this shows 

that the traditional contradiction between environment and development or environmental rights and 

harm shouldn’t exist and innovative solutions towards a green and clean environment is the only way 

for a wholesome development. 

The innovative approach of sustainable development seems to be the only way if we are to bridge the 

gap between the environmental rights  (right to life which includes right to a clean and pollution free 

environment under Article 21 of the Constitution ) and development or harm and making way for a 

more cleaner and green planet for the present and future generations. Our dream of a world which is 

free from poverty, where there exists the ethical treatment towards the natural resources of the earth 

and achieving of economic efficiency which equally benefits all the sections of the society whether 

rich or poor and which is within the carrying capacity of the nature can all be realized through the 

sustainable development. But it looks quite a difficult task with the amount of destruction to the 

ecosystem that is happening today in the name of development. In this the developing countries are 

 
21 https://www.unenvironment.org/news-and-stories/story/management-natural-assets-key-sustainable-development-

inclusive-wealth ( last visited on 8.5.2020). 
22 http://www.livelaw.in/top-stories/vizag-gas-leak-nhrctakes-suo-moto-cognizance-issues-notice-to-centre-apgovt-

156370 (last visited on 8.5.2020). 

https://www.unenvironment.org/news-and-stories/story/management-natural-assets-key-sustainable-development-inclusive-wealth
https://www.unenvironment.org/news-and-stories/story/management-natural-assets-key-sustainable-development-inclusive-wealth
http://www.livelaw.in/top-stories/vizag-gas-leak-nhrctakes-suo-moto-cognizance-issues-notice-to-centre-apgovt-156370
http://www.livelaw.in/top-stories/vizag-gas-leak-nhrctakes-suo-moto-cognizance-issues-notice-to-centre-apgovt-156370
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the worst sufferers due to the lack of environmentally sound modes of tackling such situation. 

However, in the recent decades there have been a gradual shift towards this approach as the affects of 

climate change have been realized. A number of policies and plans are now increasingly focusing on 

models of low carbon strategies, efficient use of energy systems, clean development technology 

projects, green growth policies, green building codes etc. In fact, the most cost-effective way can only 

be achieved through the betterment in efficiency modes which will help us in achieving the goals of 

sustainable development. Renewable energies and green growth policies for solar energy, wind 

energy, hydroelectric, biomass etc such as National Solar Mission, National Water Mission, Green 

India Mission, National Mission on Sustainable habitat etc under the National Action Plan on Climate 

Change ( NAPCC), 2008 should be  enhanced carefully because it  has  the capacity to make way 

for a number of profits in the spheres of environment, reduction  of climate change, increase in 

employment opportunities , security to energy and health of the human beings and so on. Infact it is 

seen that buying fuel is costlier than saving it, therefore the use of such innovative technologies fetches 

greater demand in the 21st Century since they take care of both the economy, environment and thereby 

the society at large. 

                                                      

SUGGESTIONS 

• Effective and transparent governance is one important factor for bringing about sustainable 

development. Many a times the central point of governance is missed due to vested interests in the 

society. So why, how, for whom plans and policies are made should be carefully monitored. 

Governance should cater down to the grassroots level by giving a voice to the marginalized people 

and that the appropriate authority distributes the resources. Further the Ministries of Agriculture, 

Finance, health etc should also have concern for sustainable development apart from the 

Environment Ministry.  

• Ecotourism is an important initiative which should be given importance by the Tourism Ministry 

for the conservation and the preservation of biodiversity hotspots like lakes, wetlands and thereby 

also providing an economic benefit to the local communities residing near such areas. The visitors 

should be made aware of the keeping the lakes clean and rules should be made to prohibit littering 

around the lake. Chilika Lake is a successful example of such a sustainable initiative.  

• The Environment Impact Assessment (EIA) procedures should be strengthened. There should 

be transparency in such procedures. A proposed project’s impact on the environment should be 

clarified in its report for which a definite chapter should be prepared. Expert Committees should 

be formed and punishments for the non compliance to environmental clearance should be made 

stricter which includes automatically withdrawing of such grant of clearance. Also, judicial 

members having expertise in such environmental matters should deal with such issues. The focus 

area should be on conservation rather than on destruction of resources.  

• Fish farming is an innovative sustainable solution against over fishing problems. Techniques such 

as recirculating system is used where the waste water from the fish farming is used as fertilizers 

and then the same process is repeated by utilizing the filtered water. Another technique is 3D 

farming which farms oysters, scallops etc. which minimizes the use of pesticides and are used as 

natural filters.23 

• Urban-farming is a type of farming in the residential areas like lawns, balconies and backyards 

which are sustainable in nature and includes micro -farming and fleet-farming. All types of 

vegetables and fruits can be grown which are organic, have high yield, healthy and also enhances 

the local economy, helps in the reduction of carbon as well as create job opportunities. 

 
23 https://www.fix.com/blog/breaking-down-fish-farming/  ( last visited on 8.5.2020). 

https://www.fix.com/blog/breaking-down-fish-farming/
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• Recycling of unused items is the simplest way through which sustainable development can be 

achieved. There are many shops, online platforms which accept unused clothes, furniture, shoes, 

bicycles, books, electronic devices, toys etc. These items are then sold at an affordable price to 

those persons who desires them. Apart from this example can be taken from other countries like a 

village in Japan where the residents had fully contributed in making the village a waste free zone 

through waste recycling that was about 80% of the waste products and segmentation of the wastes. 
24 

• Sustainable entrepreneurship is the need of the hour to which government should give maximum 

focus. For example, Zerund bricks is a new initiative by young innovators from Assam for eco -

friendly bricks which in comparison to the traditional bricks, they are cost-effective, consists of 

70% waste material and are not made in brick kilns which thereby helps in the reduction of carbon 

emissions.25 

      

 

 
24 https://www.businessinsider.com/zero-waste-town-kamikatsu-japan-2017-7 (visited on 8.5.2020). 
25 https://www.thebetterindia.com/226668/assam-startup-zerund-bricks-waste-recycle-fly-ash-sustainable-innovation-

engineer-india-org136/ (last visited on 17.5.2020) 

https://www.businessinsider.com/zero-waste-town-kamikatsu-japan-2017-7
https://www.thebetterindia.com/226668/assam-startup-zerund-bricks-waste-recycle-fly-ash-sustainable-innovation-engineer-india-org136/
https://www.thebetterindia.com/226668/assam-startup-zerund-bricks-waste-recycle-fly-ash-sustainable-innovation-engineer-india-org136/
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POLICE BRUTALITY AND CUSTODIAL DEATHS: A COMPARATIVE 
STUDY OF CRIMINAL JURISPRUDENCE BETWEEN THE UNITED 

STATES AND INDIA 

- Aditi Tiwari & Vinayak Tiwari* 

 

ABSTRACT 

The paper seeks to highlight the shared similarities and subtle differences in the way the criminal 

justice system operates in both nations that are in stark contrast of each other. It attempts to bring 

out a pattern of growing impunity that officials accused of police brutality are enjoying along with 

the way the court decisions have molded the system in both countries, considering they are both 

seemingly progressive democracies that emphasize the value of human rights at the core of their 

constitutions, and how it falls short of being able to correct the worst abuses suffered at the hands of 

officers who are meant to uphold law and order. The paper therefore focuses on bringing out covert 

similarities in police abuse in both nations, analyzing whether it is a systemic and structural issue. 

Keywords:  abuse, brutality, human rights, impunity, systemic 

 

INTRODUCTION 

The police the civil force of a state, which performs duty of a state in detecting & preventing a crime 

and the maintaining the public order. However, time and again there have been instances where the 

powers and immunity provided to the State and especially the police force have been misused. The 

powers conferred upon our police force are so wide, it is their duty to take utmost care and caution in 

exercising the said powers so as to not infringe the rights of others. In fact, this an obligation which 

any civil, democratic society would cast upon the State and its institutional mechanisms, because such 

a society is governed by the rule of law and therefore any misuse of the wide expanse of such powers 

would shake the belief and faith of its members in the democratic set up.  There are multiple factors 

that are the cause of police violating basic human rights of citizens, detained or prisoners. There are in 

fact detailed guidelines which are overlooked because of lack of clarity in the eyes of the citizens. 

There also are various cases where the State has been held under liability for violating human rights 

and overusing their authority. The comparative study between Indian policing system and the system 

in the United States show that the core issues which often are the reason behind the brutal conduct of 

the police officials is similar. The landmark judgements somewhat provide the clarity on the 

misconduct by the police. The cases brought to the forefront are ever increasing, even with the newly 

found awareness and social mobility with regards to basic human rights and activist role played by the 

judiciary in combating such instances.  

Objectives 

1. Analysis of victim profiles- what kind of people are usually victims of police brutality in both 

countries, 

2. Analysing Supreme Court Decisions in both nations framing the criminal justice system: 

• Differences between the immunity principles 

• Remedies available in public law- system of compensation and conviction 

 
* Students, Second year, BA LLB (H), NMIMS’ Kirit. P Mehta School of Law, Mumbai 
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3. Analysis of guidelines of arrest. 

 

ANALYSIS 

Victim Profiles 

In India, victims of police brutality or custodial deaths are usually those who are suspected of petty 

crimes, and failure of the police to abide by detention and arrest rules make them more vulnerable to 

mistreatment. A 2015 HRW report which inquired into 17 cases of custodial deaths occurring over a 

period of six years, from 2009- 2015 found that in each of the cases police did not follow arrest 

procedures and arrested without warrants for alleged crimes such as small thefts, etc. The recent 

custodial death of Jayraj and Fenix help identify the pattern of violence victims are made to go through. 

The preliminary reports suggested that the father-son duo had been arrested for allegedly keeping their 

store open a little past the curfew time- the state of Tamil Nadu is currently on lockdown to curb the 

spread of COVID19. From thereon after they initially took Jayraj into custody, and when his son Fenix 

found out, he rushed to the local police station and both the father and son were booked under multiple 

sections of the Indian Penal Code, including Sections 188 (disobedience to order duly promulgated by 

public servant) and 353 (use of force to deter public servant from duty). In custody, they were allegedly 

tortured and sodomised. The role of the magistrate is also being questioned in granting remand without 

physically seeing the father-son duo and not granting the mandated medical check-up as under section 

54, CrPC. Later, both were shifted to another sub-jail, and died the following day, approximately 10 

hours apart. As more details of their alleged torture began to emerge, there were huge protests all 

across the state resulting into a nation-wide call for action against the policemen involved. Still, 

questions remain, mostly involving the nature of the inquiry yet to be conducted against the policemen 

involved, whether they are going to be prosecuted on murder charges or not. 

While in the United States, notwithstanding the variety of ethnic groups that have experienced police 

brutality, the fact remains that majority of the victims have been the African-American population, 

even though unarmed, with a fatality rate highest among the other groups- 42 per million compared to 

14 per million for whites. There are overwhelming statistics to show racial bias in the entire criminal 

justice system, from policing to sentencing1. Unarmed victims of police killings are more likely to be 

minorities, with 17% black people dying of police harm which is more than the average of 13%. 

Obviously, a key factor remains the inherent racism among the police department across the nation, 

i.e., systemic and institutionalized racism, which has now become the normal practice.  The way 

policing is done in the US is also racially skewed, with cops being told to patrol predominantly black 

neighbourhood-disproportionately targeting minority communities.2  They are also encouraged to 

arrest and ticket as many people possible while on duty; an officer’s performance is evaluated on this 

basis by the police department, creating a constant pressure to perform and fulfill their duties to the 

best of their ability, thus the natural tendency is to go on hunt for the most vulnerable communities. 

Therefore, it is not only the subjective prejudice within an individual that plays a role, it is the way 

criminal justice system in the US is structured, i.e., associating black neighbourhoods with areas of 

crime creating subconscious bias.  

Supreme Court decisions framing the criminal justice system 

Establishing Liability  

Doctrine of qualified immunity, Federal Court of United States 

 
1 Mapping Police Violence, Tonia Poteat et al; 
2 https://www.vox.com/identities/2016/8/13/17938186/police-shootings-killings-racism-racial-disparities 

https://www.vox.com/identities/2016/8/13/17938186/police-shootings-killings-racism-racial-disparities
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The doctrine is a legal principle, a form of sovereign immunity, established by the United States 

Supreme Court in the highly controversial, but yet to be overruled 1967 judgement of Pierson v Ray3, 

which grants immunity to government officials, mostly police officials, from lawsuits that allege 

brutality and other civil rights violations. It is important to note that this doctrine only applies to civil 

litigation, in acts that are discretionary, and does not prevent lawsuits against the government for the 

ministerial acts of its officials.4 The doctrine especially comes to light with the murder of George 

Floyd, where the Supreme Court refused to entertain cases asking for reconsideration of the doctrine. 

The basic contention is that the doctrine only allows civil suits when it can be clearly proved by the 

plaintiff there was a violation of a clearly established statutory or constitutional right at the time of 

commission of the act, giving a sort of absolute shield to police officers accused of brutality. The 

decisions following that have made it difficult for the victims to satisfy that condition, since it requires 

them to point at precedents in the same jurisdiction where it was held that the act was unlawful and 

violated the rights, a near identical violation which has been recognized by the court before, practically 

resulting in a situation where a law enforcement officer cannot be found liable if no one has been liable 

for the same conduct before- not only reducing the chance for victory but not being able to bring a 

claim in the first place. It is almost impossible to sue public officials, for difficulty of finding an exact 

match in both law and jurisdiction5. It also requires an analysis, an objective test to hold whether a 

reasonable official acting with prudence would have known his acts were violative of the rights of the 

plaintiff, when determining if the right was in fact clearly established, applying the law in force at the 

time of the commission of the act. 

This is not to say there is no remedy available in civil law; the constitutional remedies include the 4th 

and 5th amendment to the US Constitution which largely deal with criminal law reforms-unreasonable 

search and seizures and no person being deprived of their right to life, liberty or property without due 

process of law, the 18th amendment which deals with due process clause and equal protection under 

law, thus ideally protecting from arbitrary action of the government and its instrumentalities. The Civil 

Rights Act of 1871, the most important of it being 42 U.S.C 1983 (passed by the 42nd United States 

Congress) which explicitly prohibits (title 18) any person under the ‘colour of law’ to deprive another 

of their constitutional rights, by the use of excessive force. But this jurisprudence has been largely said 

to be ineffective in deterring police brutality, due to the subtle bias of the courts in protecting police 

officers, because they consider them to be overburdened with work, with the expectations of 

maintaining peace and order, and for that reason they must be charged with dereliction of duty if they 

failed to arrest despite having probable cause, or being hit by damages if they do.6 Even if a claim is 

brought into court, the plaintiff must be able to overcome jury bias, since again they have a tendency 

to believe police officers are not capable of violence. Thus, most of the everyday brutality usually goes 

unpunished as both the courts and the federal government have tendencies to protect police officials, 

along with the reluctance to prosecute officials of misconduct- primarily the responsibility of the 

Department of Justice, the federal wing of the United States government.7 

Doctrine of sovereign immunity, India 

Sovereign immunity is a form of justification for any wrong committed by the State or its servants, 

based on grounds of public policy. The liability of any wrong can be avoided with this, even if there 

is an actionable claim with all the evidences. This is based on the doctrine of rex non-potest peccare, 

literally implying crown immunity.This doctrine came into recognition in India with the case of ‘P & 

O Steam Navigation Company v. Secretary of State’, the facts being that  plaintiff made claims for 

 
3 386 U.S. 547 (1967) 
4 https://www.law.cornell.edu/wex/qualified_immunity 
5 https://theappeal.org/qualified-immunity-explained/ 
6 Ibid. 
7 https://www.nytimes.com/2020/05/29/us/politics/justice-department-civil-rights-george-floyd.html 

https://www.law.cornell.edu/wex/qualified_immunity
https://theappeal.org/qualified-immunity-explained/
https://www.nytimes.com/2020/05/29/us/politics/justice-department-civil-rights-george-floyd.html
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damages against the State Secretary for causing injury to their horse on a highway due to the negligence 

of some workmen employed by the State in the Government Dockyard. The important distinction being 

on the point of the capacities of the then East India Company as merchants and as delegates of the 

Crown exercising sovereign functions. The Court by deducing that the East India Company as 

merchants were still delegates the Crown of Britain, ruled that whenever an act was done in exercise 

of sovereign powers, there must be no action in its contrary. Later that proposition was into effect, 

which said the acts done during the exercise of sovereign powers, which were defined as - “powers 

which cannot be lawfully exercised except by a sovereign, or a private individual delegated by a 

sovereign to exercise them,” could not be held to have brought upon any liability on the State. 

The doctrine was considered in ‘Secretary of State v. Hari Bhanji.8 The court narrowed the ambit of 

immunity enjoyed by the State and held that there must be a significant differentiation between 

sovereign and non-sovereign functions of the State and in said case it was ill-founded, the court further 

stated that this doctrine of immunity  is solely for the acts of the state and therefore would be applied 

strictly so. Drawing a distinction, for the eligibility of the immunity, between such acts which fell 

within the ambit of municipal law and ones outside it, it was held that it is only the acts which do not 

fall under the purview of municipal law would be eligible. 

 The court observed that the acts which were could not include as the acts exercised following 

municipal law will be put in the category of Sovereign Immunity, if those acts are done by the 

Government of the Sovereign authority in the matters of peace and war and concluding or forming 

treaty. Moreover, a new separate class of cases were included by the court where the Sovereign 

Authority or the Government acts out of utmost necessity of maintaining public peace and security in 

a way that municipal law could not be used to justify such acts. Cases were being sidelined as they 

followed the old doctrine in the P&O Streamship Case.9  

The famous case of Saheli v. Commissioner of Police 10  was a breakthrough judgment in the 

assessment of compensatory Jurisprudence in writ courts. The State was duly held liable for the death 

of a nine-year-old child by police assault and beating. Delhi Administration was ordered to pay 

compensation of Rs. 75000/-. Two things make this case so significant, the upswing of Vidyawati 

case11 (the court looked into the facts and circumstances of the case) correlation and that the Delhi 

Administration had been allowed to recuperate the compensation money from those officers who were 

held responsible for this incident. The Law Commission of India appropriately recognized how ill-

suited and unbefitting this doctrine was in a republican country. Therefore, in its very first report the 

commission recommended to abolish the doctrine of Sovereign Immunity.  

This report leads to the introduction of Government (Liability in Tort) Bill, 1965, which, could not be 

enacted into law. Two years later, a new and similar bill was reintroduced in 1967, which too failed to 

be enacted into a law. Hence, the Courts came to be the final judicial arbitrary body in the matters of 

sovereign immunity. 

Comparing the development of criminal jurisprudence in the two countries through judicial decisions, 

it comes to light that while in the United States police officials have little to no consequences of their 

conduct because the courts have granted them a blanket shield, protecting them even in cases of 

extreme misconduct and incompetence, in India, the situation  certainly differs a little in the aspect 

that the courts have completely detached themselves from the doctrine of sovereign immunity. 

Although there is certainly lacuna on part of the judiciary to still take cognizance of many more cases 

 
8 (1882) ILR 5 Mad 273. 
9 Krishnamurthy v. State of Andhra Pradesh, AIR 1961 283; Union of India v. Harbans Singh, AIR 1959 Punj 39; 

District Board, Bhagalpur v. State of Bihar, AIR 1954 Pat 259 
10 1990 AIR 513 
11 State of Rajasthan vs Vidyawati, AIR 1962 SC 933 
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of brutality by the police, courts do step in cases of gross violations and granting relief under Article 

32, as a remedy available in public law. 
 

System of Compensation and Conviction 

United States 

As mentioned above, the doctrine of qualified immunity essentially stops from any claim to be brought 

to the court in the first instance itself. In a report published by Reuters in May 2020, out of the 252 

cases alleging use of excessive force by the police between 2015-2019, in more than half of the cases 

immunity was granted12. The court made the basis for bringing claim even more difficult in the case 

Pearson. v Callahan13, by ruling that the two-part test was not mandatory and courts would have 

discretion in holding that inquiry- it could simply just focus on whether conduct was previously 

established as unlawful rather than question of excessive force being used. 

The doctrine has not only received criticism from lawyers, academicians, scholars, civil rights groups, 

but more importantly some justices of the Supreme Court itself- Justices Sonia Sotomayor and 

Clarence Thomas have sharply criticized both the doctrine and the role of the courts through the wide 

interpretation in expanding it. 

Criminal prosecution is still an unfamiliar concept in cases of police brutality. Lawsuits are also rarely 

successful except in certain high-profile cases from time-to-time: the 2001 Louima case, in which New 

York Police was required to pay some 8 million $ in settlement. Most of the cases otherwise are 

decided in favour of the police, and hence the success rates of civil suits vary across cities, with the 

officers either not being punished appropriately either with prosecution or damages. Richard Schott 

who is the Fairfax County Independent Police Auditor14 said that there is always a dilemma in the 

minds of police officers because one side of the argument certainly justifies the concept of qualified 

immunity so that they are able to carry out the discretionary functions that their job entails without the 

fear of any liability. Thus, it is a fine line to tread. Every law enforcement officer must be able to do 

their job, if it also includes using deadly use of force that is if it's appropriate, without a fear of a 

liability encompassing them. Joanna Schwartz, Law Professor in University of California, Los 

Angeles15 studied the rate with which these police officers contribute to settlements and judgments in 

lawsuits brought against them, and she found that cities which employ those officers usually pay more 

than 99% of the money in those cases. So that holds the financial justification for qualified immunity 

as a form of protection against the financial burdens of litigation false. There must be a reconsideration 

in Supreme Court about the whole doctrine of qualified immunity.  

India 

Although there is no system of compensation laid down in any statute per se, the concept of granting 

compensation for use of excessive police force has been affirmed through various judicial decision 

over the year-first laid down in the Saheli case, mentioned above, wherein the Delhi administration 

was held liable for the acts of beating and assault of the nine-year-old child by the police, eventually 

resulting in his death. The case builds on the previous precedents (Vidyawati) which have held that 

sovereign immunity as a concept is a thing of the past and functions of the state being so wide, there 

must be clear distinction immunity cannot be used as a blanket shield to protect the wrongdoings of 

the government and its instruments. This rationale was further widened in the landmark case of 

 
12 https://www.reuters.com/investigates/special-report/usa-police-immunity-scotus/ 
13 555 U.S. 223 (2009) 
14 FairFax County Virginia- Richard Schott,  
15 Joanna C. Shwartz, New York University Law Review: “Police Indemnification” 

https://www.reuters.com/investigates/special-report/usa-police-immunity-scotus/
https://www.fairfaxcounty.gov/publicaffairs/richard-g-schott-appointed-independent-police-auditor
https://www.youtube.com/redirect?q=https://www.nyulawreview.org/wp-content/uploads/2018/08/NYULawReview-89-3-Schwartz.pdf&redir_token=DryTQ4KCttTXuujexGqqp5ZGoJh8MTU5MjkwMzk2MUAxNTkyODE3NTYx&event=video_description&v=sIKab8Ea2Us
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Nilabati Behera v State of Orissa16, which deals with custodial death. In that case, the petitioner, sent 

a letter to the Supreme Court in which she alleged that her son, Suman Behera died as a result of 

multiple injuries inflicted on him while he was in police custody, which was taken up by the Supreme 

Court as a writ petition under Article 32. He was taken into custody the day prior to his death on 

account of some investigation related to the offence of a local theft. The day after he was found dead 

on the railway track which wear near the police outpost. The respondent, i.e., State of Orissa, claimed 

that the accused tried to escape custody and the fact he was probably run over by a train of which as a 

result he died. But the medical evidence suggested otherwise, excluding the possibility of all injuries 

caused in a train accident but rather as a result of merciless beating given to him, which was something 

corroborated in the enquiry report conducted by the District magistrate on directions of the apex court. 

Ultimately, the supreme court found that it was indeed a case of custodial death, holding that award of 

compensation for the contravention of fundamental rights is a remedy available in public law, to which 

sovereign immunity is not applicable. Monetary compensation is the only mode of redressal available 

for the contravention of fundamental rights made by the state and its instrumentalities in the course of 

their duty. Convicts, prisoners or under-trials cannot be deprived of their fundamental rights under 

Article 21 except according to the procedure established by law and thus it is an obligation on the state 

to ensure against any possible infringement. The relief granted under Article 32 of monetary 

compensation is a form of exemplary damages for the breach of public law duty and is distinct from 

the action based in private law. The state in addition of being directed to pay the petitioner, is also 

required to take appropriate action against the officers involved- prosecuting them under penal law. 

As far as convictions are concerned, in India, while occasionally investigations are ordered by courts 

or the NHRC, or other authorities or simply taken up by human rights organizations, in not a single 

case of custodial death between 2010 and 2015 was an officer charged or convicted17. This concept of 

impunity changed a bit, with the prosecution of four policemen in 2016 for the death of a 20-year old 

suspect in custody, Agnelo Valdaris.  

In the US, while there have been a number of high-profile trials, fact remains majority of the officials 

are often shielded and there is no evidence or statistical data available to prove otherwise. In a 

Washington Post report, it was revealed while at least 1000 people are shot and killed by the police 

annually, while 110 officers were charged with murder or manslaughter, 18only 42 ended up being 

convicted, for crimes of a lesser degree. The data also reveals that the number and circumstances of 

the deaths have remained almost steady, with victim demographics also being constant with black 

Americans being killed at a much higher rate than their white peers. 

Nonetheless, officers accused of using lethal force face almost no consequences and are shielded from 

any sort of liability by the state, which is often implicit in being able to cover up any evidence of police 

brutality, or simply blaming the deaths on other natural causes. Conviction rates remain abysmal in 

both nations. 
 

Arrest guidelines 

India 

Indian police often bypass Supreme Court rules to prevent custodial abuse set out in the case of D.K. 

Basu v. West Bengal 19in 1997, which have since been incorporated in the CrPc through amendments. 

The guidelines call for clear identification of the police when making the arrest, prepare a memo of 

arrest with the date and time of arrest that is signed by an independent witness and countersigned by 

 
16  1993 AIR 1960 
17 https://www.hrw.org/report/2016/12/19/bound-brotherhood/indias-failure-end-killings-police-custody 
18 https://www.washingtonpost.com/graphics/investigations/police-shootings-database/ 
19 1997 (1) SCC 416 

https://www.hrw.org/report/2016/12/19/bound-brotherhood/indias-failure-end-killings-police-custody
https://www.washingtonpost.com/graphics/investigations/police-shootings-database/
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the arrested person; and ensure family of arrestee are informed of the arrest and the place of detention. 

Another important rule requires the arrested persons to be medically examined every 48 hours after 

being taken into custody, with any pre-existing injuries to be notified of, the point of which is to imply 

any further injuries would point to some sort of police abuse. In practice, these directions have not 

prevented the instances of custody abuse. According to in 67 of 97 deaths in custody in 2015, the 

police either failed to produce the suspects before a magistrate within 24 hours as required by law, or 

the suspects died within 24 hours of being arrested. 20 Neglect of these directions facilitates police 

custody. 

A famous case in blatant disregard of these rules is the custodial death of Agnelo Valdaris from 2015. 

In this case, Agnelo Valdaris and two other young men were arrested from Wadala railway station on 

suspicion of robbery. Neither did the police prepare arrest memos nor did they record it at the police 

station, officially recording it more than 36 hours of his arrest. The police also searched his home 

without a warrant. An investigation by the Central Bureau of Investigation later found that the police 

had detained them illegally and then prepared false records. The other two boys also allege that the 

police sexually abused the suspects. An examination of records in the case show police flouted multiple 

legal procedures and clearly violated the directions given in the above case, now also incorporated into 

the Code of Criminal Procedure. An assistant sub-inspector of police, who was on duty at the Wadala 

railway police station that night, later told the Central Bureau of Investigation that he was deliberately 

made to enter incorrect date and time of arrest to cover up the actual evidence on directions of certain 

senior officials. They then attempted to alter medical records. After both Valdaris and the attending 

doctor refused to accept that the torture injuries were in fact self-inflicted, the police threatened 

Valdaris’s father into signing a false statement21. The following day, he gave a written statement to the 

hospital after being pressurized by police that if he did not do so, they would not produce him in court, 

and thus he stated that his son’s injuries were in fact self-inflicted. However, the police still failed to 

produce Valdaris in court, reporting next morning that he died after being struck by a train while trying 

to escape custody. The post-mortem report however determined the collective injuries to be the cause 

of his death. The report also noted that several injuries were over a day old, suggesting that he suffered 

some of his injuries while in police custody.  

Thus, in a number of cases, police have tried to cover up the torture of the detainees by providing false 

information regarding the circumstances of death, by essentially denying the responsibility.  Often, 

they blame the deaths on suicide, illnesses, or that the detainee tried to escape and run away, therefore 

leading to accidental death. 

United States 

In the United States, like in India, the police have to follow certain procedures so when an arrest in the 

making, the constitutional fundamental rights are protected. 

There are some extra procedures in some of the states. These are designed to protect the police officers' 

physical safety, aid the officer in documenting the arrest and avoid any legal mishap from the officer 

which could hamper the prosecution's case. 

When an Officer May Make an Arrest: There are only a very limited number of circumstances where 

an officer can make an arrest and at least one of them is required: 

• The officer observed the crime happening; 

• The officer is equipped with a warrant for arrest; 

 
20 Supra note 17. 
21 https://scroll.in/article/824452/when-a-father-handed-over-his-son-to-the-police-in-mumbai-and-he-never-came-back 

https://scroll.in/article/824452/when-a-father-handed-over-his-son-to-the-police-in-mumbai-and-he-never-came-back
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• The officer has a reasonable cause to apprehend and take the person under custody. A mere 

hunch for someone to be criminal or offender is not a probable cause. It is mandatory for an 

officer, while making an arrest, justify the arrest by showing some credible evidence that led 

them to arrest of detain someone. 

Requirements of Police (Arrest Procedures) - 

The rules regarding what an officer is required to do when making an arrest is dependent heavily on 

the jurisdiction. Using handcuffs, effective, though is not necessary or place the arrested in a police 

van or car, although an officer often uses these measures for their own protection. Generally, an arrest 

can be defined as when the person being put under arrest acknowledges the fact, he or she is not free 

to leave. 

Police also do not have to read Miranda Rights or Warnings 22while making the arrest. However, it 

must be read to a suspect prior to an interrogation. Meanwhile, many police departments and state 

authorities recommend that Miranda Rights must be read while making the arrest, because if the 

suspects start speaking without knowing their own rights, all they said can be used against them. 

Also known as being Mirandized, while putting someone under arrest, the concerned officer must tell 

the arrestee, in accordance with the fifth amendment rights, that he has a right to remain silent, have 

access to an attorney, in case he cannot afford one, he will be provided legal aid, and lastly, whatever 

the arrestee tells under custody can be used against him at any point in the court of law. Thus, he may 

choose to remain silent if he wishes to. Along with it, the arrestee must be informed of the reason they 

are being interrogated.  This depends on both the jurisdiction because of the federal nature of United 

States and also the circumstances of the arrest. 

 

CONCLUSION 

Deaths of criminal suspects in police custody occurs too often in countries which are often said to be 

the world’s greatest democracies. Police abuse, be it in the form of custodial torture or inability to 

abide by basic arrest procedures resulting in violation of basic fundamental rights reflects failure on 

governmental agencies, both state and central, to implement mechanisms which would hold the 

responsible personnel accountable.23 The custodians of law are the biggest perpetrators of what is said 

to the most heinous crime in a civilized society. Moreover, officers meant to abide by the law and 

committed under oath to enforce them, end up violating the basic and fundamental laws ensuring 

human dignity and individual freedom. To conclude, custodial atrocity means and includes any act 

which affects human dignity in any respect. All forms of police atrocity and brutality directed against 

persons in their custody fall within the ambit of custodial crimes. It is in direct contravention of the 

idea of rule of law, which necessitates that executive powers should not only flow from law, but should 

also be limited by it.  

 
22  384 U.S. 436 
23 https://www.telegraphindia.com/opinion/prison-authorities-are-expected-to-maintain-discipline-not-torture-and-

kill/cid/1686830?ref=topic-stories 

https://www.telegraphindia.com/opinion/prison-authorities-are-expected-to-maintain-discipline-not-torture-and-kill/cid/1686830?ref=topic-stories
https://www.telegraphindia.com/opinion/prison-authorities-are-expected-to-maintain-discipline-not-torture-and-kill/cid/1686830?ref=topic-stories
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TRANSGENDER PERSONS (PROTECTION OF RIGHTS) ACT 2019:  
IS IT REALLY PROTECTING THE TRANSGENDER PERSONS? 

- Bodhisatya Ghosh* 

 

ABSTRACT 

The much-debated topic of the very recent TG Bill being passed as Transgender Persons (Protection 

of Rights) Act 2019 that brought about protests, agitation and resistance from the transgender 

community of India. The Article is comprised of the history of the Act that dealt with transgender 

affairs introduced by the British Raj and how the regressive colonial law was changed into a 

modern-day law for protection of the Transgender persons.  The article has thrown light upon the 

landmark Nalsa Judgement of 2014 that recognised ‘third gender’ and had opined the progressive 

statements over ‘gender’, ‘identity’, ‘protection of transgenders’ etc. An evaluative comparison has 

been made with reference to the Nalsa Judgement to the modern day 2019 TG Act, putting forward 

the debates, statements and a critical analysis of the various sections from the Act. Further the 

provisions have been analysed with reference to the Indian Constitutional Provisions mainly Art 14, 

15, 16 ,19 and 21 and the Principles of Yogyakarta and other Case References, Judgements and 

Principles from International Conventions have been used to hold an analysis. The 2019 Act has 

been discussed with reference to the conjectures of various transgender activists surrounding this 

Act. Further Questions put forward weather the protection of transgenders is really happening with 

the implementation of the Transgender Persons (Protection of Rights) Act 2019. 

 

BACKGROUND AND HISTORY 

Maladministration and cultural in appropriation of the existence of the transgender community and 

making it illegal was an impact of the Colonial Rule. The British Raj categorised hijras and other 

related groups under the Criminal Tribal Act, 1871 which was derogatory in itself and not only was a 

regressive act but also it was not humane in nature. The Act provided for the registration, surveillance 

and control of certain criminal tribes and hijras and had them penalized for two years or more with fin 

under non-cognizable offences.  

The colonial rule has written the history of oppression and discrimination towards the transgender 

community and other sexual minorities. It is this archaic rule that has been pre dominantly existing in 

India and a result of which such Acts and behaviour towards certain societies are still prevalent. 

Although we are heading towards a progressive nation and there are changes taking place in legislation 

and in the mechanisms of judiciary and execution ; the introduction of the NALSA judgement1 has 

been a boon to the transgender community by recognising the ‘third gender’ and giving the appropriate 

socio-legal validation to the ones who are entitled to it. 

 “Hijras, Eunuchs, apart from binary gender, be treated as “third gender” for the purpose of 

safeguarding their rights under Part III of our Constitution and the laws made by the Parliament and 

the State Legislature. Transgender persons’ right to decide their self-identified gender is also upheld 

 
* Student, Fifth year, B.Com. LLB (H), Amity Law School, Amity University, Kolkata 
1 National Legal Service Authority vs Union of India & Others on 15 April, (2014) 5 SCC 438 
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and the Centre and State Governments are directed to grant legal recognition of their gender identity 

such as male, female or as third gender.”- J K.S. Radhakrishnan2 

 

NALSA JUDGEMENT  

The Nalsa Judgement3 being a landmark judgement has taken into consideration many International 

Principles, discussed various international cases and have taken references from conventions and 

international policies surrounding the affairs of Transgender Development and Empowerment.  

The most powerful aspect of the National Legal Services Authority vs Union of India (NALSA) 

judgment has been its sincere attempt at understanding "identity": 

“Gender identity refers to each person’s deeply felt internal and individual experience of gender, 

which may or may not correspond with the sex assigned at birth, including the personal sense of the 

body which may involve a freely chosen, modification of bodily appearance or functions by medical, 

surgical or other means and other expressions of gender, including dress, speech and mannerisms. 

Gender identity, therefore, refers to an individual’s self-identification as a man, woman, transgender 

or other identified category.” 

Ongoing through the judgement of the National Legal Services Authority vs Union of India (NALSA)  

v Union of India we see that the judges have recognised  an evaluative and inclusive definition of the 

ambit of identity where the identity of a person is not restricted to four walls . Gender Identity includes 

identity be it with or without surgery, clothing, way of speaking or other mannerism.  

“Gender identity refers to each person’s deeply felt internal and individual experience of gender, 

which may or may not correspond with the sex assigned at birth, including the personal sense of the 

body which may involve a freely chosen, modification of bodily appearance or functions by medical, 

surgical or other means and other expressions of gender, including dress, speech and mannerisms. 

Gender identity, therefore, refers to an individual’s self-identification as a man, woman, transgender 

or other identified category”.4 

On analysing the Nalsa Judgement we see much importance has been given to the word identity, the 

word identity is a pretty powerful word in itself and the mentioning of identity with reference to ‘third 

gender’ has been used in affirmative terms where identity is something that is developed by one person. 

It is not a pen and paper formula but a designation that builds up one’s character. Identity is something 

that cannot be decided or taken away by someone merely by passing a bill into an Act.  

The Transgender Persons Act 2019 has a lot to do with the word ‘identity’ and stands as a locus standi 

paradox to the Nalsa Judgement as the essence of determining the identity of oneself gets shadowed 

under the much-debated sections of the said Act. Irrespective of much debate and resistance from the 

Transgender and LGBTQ Activists the TG Bill came into existence as Transgender Persons (Protection 

of Rights) Act, 2019. 

 

PROVISIONS FROM THE TRANSGENDER PERSONS (PROTECTION OF RIGHTS) 

ACT, 2019; ITS ANALYSIS AND COMPARISON 

Chapter II: Prohibition Against Discrimination  

 
2 Ibid 
3 Ibid  
4 Ibid  

http://supremecourtofindia.nic.in/outtoday/wc40012.pdf
http://supremecourtofindia.nic.in/outtoday/wc40012.pdf
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Section 3 states No person or establishment shall discriminate against a transgender person.  This 

section talks about the prohibition of discrimination and one transgender person cannot be 

discriminated as per law. But the section stays unclear, incomplete and not appropriately conclusive. 

Merely stating that they should not be discriminate without proper penalty provisions is merely a vague 

form of law. Such discrimination that transgender people have witnessed from time and again can be 

said is a form of discrimination and untouchability.  

Justice DY Chandrachud opined “The vision of the founding fathers was enriched by the histories of 

suffering of those who suffered oppression and a violation of dignity both here and elsewhere.” 5 

Discrimination in the form of denial in health care services, public places , public services , public 

institutions, employment, unfair treatment and restriction in movement etc are the forms of 

discrimination talked about in the Act , Transgender Activists have argued and shown resistance 

against the Act as the act does not hold exclusive penalties for such acts of discrimination. There are 

no proper bodies governing the safety of the transgender persons and merely mentioning abolition of 

discrimination without any legal consequences to it makes it a vague affair.  

"All my colleagues turned against me. Most of the students, too, were opposed to me. I always tried to 

create an atmosphere conducive to studies in the college, but they didn't like it," said In May 2015, 

Manabi Bandopadhyay became India's first transgender college principal.  

Atrocities and bullying like this with the members of TG community will be given what effect? Such 

discrimination although mentioned explicitly in the Act but without any consequences to it makes it 

ambiguous.  

“The Chapter that prohibits discrimination does cover discrimination against transgender persons on 

range of fronts. It is not even a toothless tiger, it is just a number of teeth scattered about with no 

power, reason or authority to take action on their own. The chapter prohibiting discrimination is 

plagued with three major concerns 

i) Lack of an enforcing authority 

ii) Lack of remedial measures, be it in terms of compensation or any other means, for the 

survivor 

iii) Lack of punitive measures to be taken against the violator”6 

Section 11 states Every establishment shall designate a person to be a complaint officer to deal with 

the complaints relating to violation of the provisions of this Act.   

Although there have been provisions in the act to set up a designated person as a complaint officer, 

there has been no further details or procedures to the section. Any details of such officer, selection of 

such officer or the grievance and complaint mechanism has not been set up. This section is a vague 

section from the Act which results to negligible help to the TG persons. 

Chapter III: Recognition of Identity of Transgender Persons 

Section 5 of the Act reads out “A transgender person may make an application to the District 

Magistrate for issuing a certificate of identity as a transgender person, in such form and manner, and 

accompanied with such documents, as may be prescribed.” 

 
5 Justice KS Puttaswamy vs Union of India (2017) 
6 A Critique of Transgender Persons (Protection of Rights) Bill, 2019, By 

 Guest Writer - August 5, 2019 , https://feminisminindia.com/2019/08/05/critique-transgender-persons-protection-of-

rights-bill-2019/ 

https://feminisminindia.com/author/japleen/
https://feminisminindia.com/2019/08/05/critique-transgender-persons-protection-of-rights-bill-2019/
https://feminisminindia.com/2019/08/05/critique-transgender-persons-protection-of-rights-bill-2019/
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“The Act restricts right of trans persons to self-identification of gender identity by making it 

conditional on a certificate issued by District Magistrate (DM),” – J Swati Bidhan Baruah 7 

To contrary to the Nalsa Judgement where identity was upheld and the recognition of gender identity 

was done, with the commencement of this Act the entire recognition of Identity and Gender comes 

into Question as this Section brings in light the approval of the Gender Identity is to be done by a 

District Magistrate.  

“NALSA judgment gave us something valuable: the right to self-identification of gender. This Act 

nullifies it by requiring trans persons to get a certificate from a district magistrate,” senior counsel 

Anitha Shenoy, who represented the petitioner, told HT8 

Section 69(1) says “The District Magistrate shall issue to the applicant under section 5, a certificate of 

identity as transgender person after following such procedure and in such form and manner, within 

such time, as may be prescribed indicating the gender of such person as transgender. (2) The gender 

of transgender person shall be recorded in all official documents in accordance with certificate issued 

under sub-section (1). (3) A certificate issued to a person under sub-section (1) shall confer rights and 

be a proof of recognition of his identity as a transgender person.”  

It is discriminatory and derogatory on the part of the Act as Gender Identity is a broad ambit and one 

District Magistrate cannot take the ownership to decide one’s gender identity. Transgender Activists 

have criticised these provisions and have stated that it is faulty and derogatory in nature.  

i)  The DM (who is supposed to be a cisgender person) will take the decision of identity on 

behalf of a transgender person. 

ii) The DM will check the validity of the SRS and on the basis of the medical certificate he/she 

will assign the transgender recognition. 

The entire concept of GENDER gets violated here as gender is not something that one is assigned 

during birth, it is the biological sex that one is given10 

Francis Coralie Mullin v. Administrator, Union Territory of Delhi 11this Court held that the right to 

dignity forms an essential part of our constitutional culture which seeks to ensure the full development 

and evolution of persons and includes “expressing oneself in diverse forms, freely moving about and 

mixing and comingling with fellow human beings”. 

Akkai Padmashali (2018) criticised the act’s definition of transgenderism, which states that 

transgender people are "based on the underlying assumption of biological determinism". The Act seeks 

to set up a tedious procedure for obtaining an identity certificate, which will 

 1) require an application being moved in the office of the District Magistrate, 

 2) the application being sent to the screening committee,  

3) the screening committee reviewing the application (and in all likelihood the applicant) and giving 

its recommendation back to the District Magistrate,  

 
7 Ibid 
8  Supreme Court notice to Centre on plea against transgender act 

 Updated: Jan 28, 2020 06:04 IST, Hindustan Times, New Delhi 
9 Transgender Persons (Protection of Rights) Act, 2019 
10 AN INTRODUCTION TO GENDER – STANFORD UNIVERSITY, https://web.stanford.edu/~eckert/PDF/Chap1.pdf 
11 (1981) 1 SCC 608 (paras 7 and 8), 

https://indiankanoon.org/doc/78536/
https://en.wikipedia.org/wiki/Akkai_Padmashali
https://web.stanford.edu/~eckert/PDF/Chap1.pdf
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4) the District Magistrate then issuing the identity certificate, which will entitle one to protection under 

the law. 12 

The plea filed by advocate and trans activist Swati Bidhan Baruah challenged the validity of the 

Transgender Persons (Protections of Rights) Act, 2019, arguing that it treats the trans community with 

suspicion and reinforces prejudices against them. The petitioner said the Act, instead of furthering or 

protecting the rights of trans persons, violates their right to equality, life and privacy under Articles 14 

and 21 of the Constitution13. 

Moreover with Section 7 (3)of the Act says “The person who has been issued a certificate of identity 

under section 6 or a revised certificate under sub-section (2) shall be entitled to change the first name 

in the birth certificate and all other official documents relating to the identity of such persons..”  

Post the change of the gender identity it is only the first name that can be changed by the TG persons 

which raises the question as to the sacrosanct position that the last name holds and no provisions are 

mentioned so that the last name could be changed thus making space for the regressive caste system 

and the hierarchy in it is maintained. 

“Principle 6. The right to privacy: Everyone, regardless of sexual orientation or gender identity, is 

entitled to the enjoyment of privacy without arbitrary or unlawful interference, including with regard 

to their family, home or correspondence as well as to protection from unlawful attacks on their honour 

and reputation. The right to privacy ordinarily includes the choice to disclose or not to disclose 

information relating to one’s sexual orientation or gender identity, as well as decisions and choices 

regarding both one’s own body and consensual sexual and other relations with others.”14 

The Yogyakarta Principles have been enshrined in the Nalsa Judgment repetitively and has been 

exclaimed that the recognition of different Gender identities has been done with reference to these 

principles. Further the Nalsa judgement has mentioned the existing of the Yogyakarta Principles which 

has laid down a number of principles regarding gender, identity, sexual minorities and Sexual 

Orientation.  

International Conventions and norms are significant for the purpose of interpretation of gender 

equality.  

Article 1 of the Universal declaration on Human Rights, 1948, states that all human-beings are born 

free and equal in dignity and rights. 

 Article 3 of the Universal Declaration of Human Rights states that everyone has a right to life, liberty 

and security of person.  

Article 6 of the International Covenant on Civil and Political Rights, 1966 affirms that every human-

being has the inherent right to life, which right shall be protected by law and no one shall be arbitrarily 

deprived of his life.  

Article 12 of the Universal Declaration of Human Rights and  

 
12 Section 4-6 of Transgender Persons (Protection of Rights) Act, 2019 
13 Supreme Court notice to Centre on plea against transgender act, (Jan 28, 2020 06:04 IST), 

https://www.hindustantimes.com/india-news/supreme-court-notice-to-centre-on-plea-against-transgender-act/story-

HfBrPZBTFmusm9theecWoL.html 
14 Gadjah Mada University in Yogyakarta, Indonesia from 6 to 9 November, 2006, which is unanimously adopted the 

Yogyakarta Principles on the application of International Human Rights Law in relation to Sexual Orientation and Gender 

Identity 

https://indiankanoon.org/doc/1406924/
https://indiankanoon.org/doc/1659104/
https://indiankanoon.org/doc/19636/
https://indiankanoon.org/doc/609139/
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Article 17 of the International Covenant on Civil and Political Rights state that no one shall be 

subjected to “arbitrary or unlawful interference with his privacy, family, home or correspondence”. 

Article 253 of the Constitution of India states that the Parliament has the power to make any law for 

the whole or any part of the territory of India for implementing any treaty, agreement or convention , 

has been talked about in the decision making and thus the Yogakarta Principles have been taken into 

references in the decision making.  

Article 2115, as already indicated, guarantees the protection of “personal autonomy” of an individual. In 

Anuj Garg v. Hotel Association of India 16 the court in the Nalsa Judgement held that “personal 

autonomy includes both the negative right of not to be subject to interference by others and the positive 

right of individuals to make decisions about their life, to express themselves and to choose which 

activities to take part in. Self-determination of gender is an integral part of personal autonomy and 

self-expression and falls within the realm of personal liberty guaranteed under Article 21 of the 

Constitution of India.” 

Article 21 in The Constitution Of India 1949 ensures Protection of life and personal liberty No person 

shall be deprived of his life or personal liberty except according to procedure established by law and 

clearly the provision that validates the decision of the DM to be the soul decision of identification of 

gender with or without SRS on behalf of TG persons is out right violative of the Art 21.  

• SEC 12 (3) Where any parent or a member of his immediate family is unable to take care of a 

transgender, the competent court shall by an order direct such person to be placed in 

rehabilitation centre. 

In India intersexual persons are stigmatised and such stigmas lead to giving away of intersex kids to 

the hijra communities or torturing of them by the family institution in the form of mental and emotional 

abuse. 

“Transgenders drop out of mainstream schools at a very early age because of the prejudice they face 

from the people around them. While the intention of opening this school is noble, the ultimate aim 

should be to be integrate transgenders into society. That won't be easy," Anjali Gopalan, a LGBT 

activist17 

In April 2014, Justice KS Radhakrishnan declared transgender to be the third gender in Indian law, in 

a case brought by the National Legal Services Authority (Nalsa) against Union of India and others 

“ Our society often ridicules and abuses the Transgender community and in public places like railway 

stations, bus stands, schools, workplaces, malls, theatres, hospitals, they are side-lined and treated as 

untouchables, forgetting the fact that the moral failure lies in the society's unwillingness to contain or 

embrace different gender identities and expressions, a mindset which we have to change.” 

With the history of oppression and crime towards transgender persons inside and outside their family 

institutions, such a provision stands as a threat to the transgender persons. Moreover, the section stands 

in contradiction to its name as it exposes the transgender persons to more risk and exploitation by bring 

this provision where the family can give away the person to a rehabilitation centre. No provisions have 

been made to have a different rehabilitation centre exclusive for the trans gender persons.  

 “The clause of ‘rescue, protection and rehabilitation’ has to be read in context of the experience of 

trans persons in rescue/shelter homes. The amount of abuse, of various forms—mental, physical, 

 
15 THE INDIAN CONSTITUTION 
16 (2008) 3 SCC 1 (paragraphs 34-35), 
17 Murali Krishnan,  03.01.2017, (New Delhi), https://www.dw.com/en/indias-first-transgender-school-opens-but-

discrimination-remains/a-36986873 

https://indiankanoon.org/doc/1987997/
https://indiankanoon.org/doc/741672/
https://indiankanoon.org/doc/1199182/
https://indiankanoon.org/doc/845216/
https://indiankanoon.org/doc/845216/
https://indiankanoon.org/doc/1199182/
https://www.dw.com/en/indias-first-transgender-school-opens-but-discrimination-remains/a-36986873
https://www.dw.com/en/indias-first-transgender-school-opens-but-discrimination-remains/a-36986873
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emotional and sexual, faced by trans persons has had the community being extremely apprehensive 

about the manner in which shelter homes are established and run. Secondly, from earlier experiences 

shelter homes have displayed an evident insensitivity to concerns of transgender persons. For years, 

we have stayed and lived independently with support from the community, amidst the discrimination 

and violence. We don’t need an unnecessary policing of our existence by the state. Do not restrict our 

lives, we need protection mechanisms from those who bent on violating our identities, bodies and 

lives.”18 

Chapter VII: National Council for Transgender Persons 

Sec 16 (g)of the Act says “five representatives of transgender community, by rotation, from the State 

Governments and Union territories, one each from the North, South, East, West and North-East 

regions, to be nominated by the Central Government, Members;”  

This in itself is regressive in nature as there is no or little indulgence of visibility or involvement of 

the transgender people. The National Council for Transgender Persons lacks any kind of 

independence to carry out functions. The National Council which is composed of at least 30 persons, 

has a mere representation of 5 persons from the transgender community. The council organised for the 

upliftment of transgender persons do not have adequate representation. It is questioned by transgender 

activists that how can decisions be taken for transgenders do not include transgenders in the decision 

making adequately?  

• Section 18 reads out discrimination towards transgender persons for compelling in bonded 

labour , denying of public places or services , forcing to leave household and other institutions , 

harms in the way of sexual assault , physical abuse , verbal , emotional , economic abuse shall 

be punishable with imprisonment for a term which shall not be less than six months but which 

may extend to two years and with fine. 

The Indian penal code of 1860 gives a minimum imprisonment of at least 7 years and more with fine 

for sexual abuses and rigorous imprisonment of not less than 7 years or imprisonment for life. The TG 

Persons Act 2019 is discriminatory and partial in its way as the penalty provided for sexual abuse and 

physical abuse is merely 6 months to two years.  

It is a questionable as it just not treats the transgender persons in equally but also is a breach on the 

basic functioning of the constitution.it is a must to treat such offences with penalties that are enshrined 

in the IPC 1860.  “Cease any State-sponsored or State-condoned attacks on the lives of persons based 

on sexual orientation or gender identity, and ensure that all such attacks, whether by government 

officials or by any individual or group, are vigorously investigated, and that, where appropriate 

evidence is found, those responsible are prosecuted, tried and duly punished.”19 

“We are a country governed by the Rule of Law. Our Constitution confers certain rights on every 

human being and certain other rights on citizens. Every person is entitled to equality before the law 

and equal protection of the laws.”20 

Figures released by the National Crime Records Bureau, which tracks police complaints, suggest that 

many more cases are lodged, lawyers said. In 2014, the first year the bureau says it started tracking 

Section 377 cases, 1,148 complaints were filed. In 2016, the number had nearly doubled to 2,187. That 

year, over 1,600 cases were sent for trial.  

 
18 A Critique of Transgender Persons (Protection of Rights) Bill, 2019, By 

 Guest Writer - August 5, 2019 , https://feminisminindia.com/2019/08/05/critique-transgender-persons-protection-of-

rights-bill-2019/ 
19 4. THE RIGHT TO LIFE YOGYAKARTA PRINCIPLES: 
20 In National Human Rights Commission vs. State of Arunachal Pradesh (AIR 1996 SC 1234), This Court observed: 

https://feminisminindia.com/author/japleen/
https://feminisminindia.com/2019/08/05/critique-transgender-persons-protection-of-rights-bill-2019/
https://feminisminindia.com/2019/08/05/critique-transgender-persons-protection-of-rights-bill-2019/
https://indiankanoon.org/doc/767216/
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"The sad part was that I had no idea what rape even meant. All I know is I was brutally injured “– 

Naz Joshi21 

 Cases of rape and police brutality is a common among the TG community and it is a breach on the 

Law of the Land that there is no equality of law and equal protection of law.  

Article 14 in The Constitution of India  

14. Equality before law The State shall not deny to any person equality before the law or the equal 

protection of the laws within the territory of India Prohibition of discrimination on grounds of 

religion, race, caste, sex or place of birth 

In Vishaka and others v. State of Rajasthan and Others22 , this Court under Article 141 laid down 

various guidelines to prevent sexual harassment of women in working places, and to enable gender 

equality relying on Articles 11, 24 and general recommendations 22, 23 and 24 of the Convention on 

the Elimination of All Forms of Discrimination against Women. Any international convention not 

inconsistent with the fundamental rights and in harmony with its spirit must be read into those 

provisions, e.g., Articles 14, 15, 19 and 21 of the Constitution to enlarge the meaning and content 

thereof and to promote the object of constitutional guarantee. Principles discussed hereinbefore on 

TGs and the International Conventions, including Yogyakarta principles, which we have found not 

inconsistent with the various fundamental rights guaranteed under the Indian Constitution, must be 

recognized and followed, which has sufficient legal and historical justification in our country. 

Further such ambiguous and discriminatory penalty for offences is a breach on the art 21 of the 

Constitution as Art 21 uphold the dignity and right to life of a person and the term person is used a 

gender-neutral term.  

The Court interpreted ‘dignity’ under Article 21 of the Constitution to include diversity in self-

expression, which allowed a person to lead a dignified life. It placed one’s gender identity within the 

framework of the fundamental right to dignity under Article 21. 

“This is a landmark decision because it is the first to legally recognise non-binary gender identities 

and uphold the fundamental rights of transgender persons in India. The judgement also directed Central 

and State governments to take proactive action in securing transgender persons’ rights 

 Article 21, as already indicated, guarantees the protection of “personal autonomy” of an individual.”23 

Moreover Article 15 in The Constitution of India 1949 ensures the Prohibition of discrimination on 

grounds of religion, race, caste, sex or place of birth.  

Thus, penalty for sexual abuses and other forms of abuses should not be treated differently just because 

it is pertaining to transgenders; discrimination on the basis of Gender is Unconstitutional.  

“Under Articles 15 and 16, discrimination on the ground of “sex” is explicitly prohibited. The Court 

held that “sex” here does not only refer to biological attributes (such as chromosomes, genitalia and 

secondary sexual characteristics) but also includes “gender” (based on one’s self-perception). Thus, 

the Court held that discrimination on the ground of “sex” included discrimination on the basis of gender 

identity.”24 

 

 
21Business Insider India, Interviewed by Preeti Soni , Aug 28, 2019, 13:16 IST , https://www.businessinsider.in/the-story-

of-naaz-joshi-indias-first-trans-international-beauty-

queen/articleshow/70871959.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=cppst 
22 (1997) 6 SCC 241, 
23 https://translaw.clpr.org.in/case-law/nalsa-third-gender-identity/ 
24 Ibid 

https://indiankanoon.org/doc/1031794/
https://indiankanoon.org/doc/882644/
https://indiankanoon.org/doc/1199182/
https://www.businessinsider.in/the-story-of-naaz-joshi-indias-first-trans-international-beauty-queen/articleshow/70871959.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=cppst
https://www.businessinsider.in/the-story-of-naaz-joshi-indias-first-trans-international-beauty-queen/articleshow/70871959.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=cppst
https://www.businessinsider.in/the-story-of-naaz-joshi-indias-first-trans-international-beauty-queen/articleshow/70871959.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=cppst
https://translaw.clpr.org.in/case-law/nalsa-third-gender-identity/
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CONCLUSION 

“We, therefore, conclude that discrimination on the basis of sexual orientation or gender identity 

includes any discrimination, exclusion, restriction or preference, which has the effect of nullifying or 

transposing equality by the law or the equal protection of laws guaranteed under our Constitution, and 

hence we are inclined to give various directions to safeguard the constitutional rights of the members 

of the TG community.” J (K.S. Radhakrishnan) A.K. Sikri, J.25 

Further, it noted that the right to equality (Article 14 of the Constitution) and freedom of expression 

(Article 19(1)(a)) was framed in gender-neutral terms (“all persons”). Consequently, the right to 

equality and freedom of expression would extend to transgender persons.  

It drew attention to the fact that transgender persons were subject to “extreme discrimination in all 

spheres of society” which was a violation of their right to equality. Further, it included the right to 

express one’s gender “through dress, words, action, or behaviour” under the ambit of freedom of 

expression. 

“In a conflict between the court judgement and legislations, such as this, it is the legislation that will 

take precedence. Till its constitutionality is challenged in courts and such a challenge is accepted and 

the absurd law is struck down. It is not a novel concern that the law has been opposed to us, and has 

continued to ignore our existence. What is surprising in this case is the law being used as an effective 

mechanism to validate our existence, but place us at a plane lower than that which the rest of the society 

rests on, thus legitimizing the violence that we are put through. 

We will continue to oppose this. Our throats cracked ages ago, hands bled and bodies tired. None of it 

has put a halt to our demand for what is rightfully ours. Through the fight we spent moments mourning 

our losses, these weren’t losses in courts or in legislation; these were losses of our kith and kin. These 

were losses when our partners in the fight were stripped naked and paraded, their bodies examined, 

their bodies raped, bodies stared at till they were bloodied in shame, minds torn apart and pushed to 

them taking their own lives.”26 

An act that has been implemented for the protection of the TG persons turns out to be violative of their 

rights and identity as a whole. Time and again the Constitutionality of the Act has been questioned by 

the Transgenders as it has shown signs of discrimination and reflected an essence of regression.  

“Nonetheless, the very essence of the Convention is respect for human dignity and human freedom. 

Under Article 8 of the Convention in particular, where the notion of personal autonomy is an important 

principle underlying the interpretation of its guarantees, protection is given to the personal sphere of 

each individuals27, including the right to establish details of their identity as individual human beings 

In the twenty first century the right of transsexuals to personal development and to physical and moral 

security in the full sense enjoyed by others in society cannot be regarded as a matter of controversy 

requiring the lapse of time to cast clearer light on the issues involved. In short, the unsatisfactory 

situation in which post- operative transsexuals live in an intermediate zone as not quite one gender or 

the other is no longer sustainable.”28 

The Court in the Nalsa Judgement held that transgender persons were entitled to fundamental rights 

under Articles 14, 15, 16, 19(1)(a) and 21 of the Constitution. Further, the Court also referred to core 

 
25 NALSA  
26 A Critique of Transgender Persons (Protection of Rights) Bill, 2019, Posted by Rachana Mudraboyina, Sammera 

Jagirdar and Philip C. Philip, AUG 5, 2019  

27  inter alia, Pretty v. the United Kingdom no.2346/02, judgment of 29 April 2002, 62, and Mikulic v. Croatia, 

no.53176/99, judgment of 7 February 2002, 53, both to be published in ECHR 2002… 
28 NALSA judgement 

https://indiankanoon.org/doc/691208/
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international human rights treaties and the Yogyakarta Principles to recognise transgender persons’ 

human rights that have been enshrined above with reference to the Nalsa Judgements and the Sections 

of the TG Act 2019. With the history of oppression , violence and discrimination towards the 

Transgender community of India , a recent Act of 2019 made for the protection of their rights ; the 

question arises why were there resistance, protests and agitation while the TG Bill was being passed ? 

moreover now that the bill has been passed as the Transgender Persons (protection of rights) Act 2019 

why has been the constitutionality of the Act been challenged by various Transgender Activists , 

Lawyers and other Petitioners ? Are the Ambiguous provisions really protecting the Transgenders? 

The conjectures around this 2019 Act is continuously being subjected to much controversy and debate. 

https://translaw.clpr.org.in/international-conventions-declarations/the-yogyakarta-principles/


 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 429  

THE MIGRANT WORKERS CRISIS VIS-À-VIS THE LEGAL 
PROTECTIONS: AN ANALYSIS 

-Ishan Sharma* 

 

ABSTRACT 

COVID-19 and the lockdowns implemented to tackle it have gravely affected countries all around the 

world. There is immense pressure on healthcare facilities, and job opportunities are depleted. The 

people living in financially poor conditions have been affected a lot, and within that set, migrant 

workers have suffered the most. This article delves into the recent happenings regarding the 

difficulties faced by migrant workers in India, in the wake of Covid-19 pandemic and talks about 

how the legal framework tackles this. The main focus is to highlight the precarious situation of 

migrant workers, discuss the fundamental laws applicable to them, and a lack of implementation on 

the ground explained through various examples. This piece also talks about essential provisions in 

the Indian Jurisprudence applicable to migrant workers. Afterwards, recent changes in labour laws 

are analysed. This article also gives viable suggestions to improve the condition of migrant workers. 

The overall aim is to analyse the whole situation from a neutral perspective, identify the problems 

and suggest changes for better implementation of the judicial ideals embodied in the applicable laws 

in a way that it improves the situation of migrant workers in a sustainable long-term sense. 

 

INTRODUCTION 

A migrant worker is a person who migrates to a place other than their home in search of employment. 

In the Indian context, the migration takes place from India to other countries, as well as within the 

country. The lockdown implemented in March affected nearly 40 million migrant workers in India.1 

Focusing more on migrant workers within the country, they usually migrate from home states like 

Uttar Pradesh, Madhya Pradesh, Jharkhand and Bihar to host states like Delhi, Maharashtra, Gujarat 

and Kerala. Often, the reasons to migrate are lack of job opportunities, low wages, and poor socio-

economic conditions often manifesting as poverty in the home state. The matter of fact is that these 

migrant labourers have to work under deplorable conditions and at times have little to no experience 

or skill in the sphere of work that they have to do. Such operating activities include construction, 

chemical industries, brick making and factories. Their lack of experience limits their bargaining power, 

and the relative wage arbitrage allows the employer to hire them at lower wages than local workers. 

Due to the nationwide lockdown imposed in March 2020, almost all factories and industries had 

stopped their work, due to which migrant workers were put out of work for a substantial period of 

time. The Covid-19 pandemic has made social distancing the new norm. It is the set of measures 

intended to prevent the spread of a contagious disease by maintaining a physical distance between two 

persons. Due to the nature of the virus, transportation in highly congested transportation mediums like 

buses and trains was discouraged, which meant that they could no longer go back to their homes. India 

has no central registry of migrant workers despite passing legislation2 Forty years ago to establish 

 
* Student, BA LLB (H), Second year, Himachal Pradesh National Law University, Shimla. 
1 Lockdown, job loss impacted 40 million migrant workers in India: World Bank, BUSINESS STANDARD (April 23, 

2020), https://www.business-standard.com/article/current-affairs/lockdown-job-loss-impacted-40-mn-migrantworkers-in-

india-world-bank-120042300143_1.html (accessed on July 21, 2020). 
2 The Inter-State Migrant Workmen (Regulation of Employment and Conditions of Service) Act, 1979. 
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such a database.3 According to Labour Ministry Officials, migrant workers are always on the move, 

making the documenting process difficult.  However, many laws exist to protect migrant workers 

which ensure that they are given their wages on time and not made to work in inhuman conditions. 

The next section talks about the Government directives that were issued and how there were certain 

lapses in its implementation.  

 

GOVERNMENT DIRECTIVES - LACK OF IMPLEMENTATION 

Recognising the plight of the migrant workers, the Central and State Governments issued several 

directives to ensure that they would get their basic human needs fulfilled in these trying times. The 

directives are: 

A. The Central Government introduced a relief package worth ₹1.7 lakh crore under the "Pradhan 

Mantri Garib Kalyan Yojana.” Under this economic relief package, the poor were entitled to basic 

food items such as wheat, rice, pulses and a gas cylinder for the next three months, April-May-

June.4 

B. Mandatory directions were given to employers of all migrant workers to provide wages to them 

without any deductions due to the lockdown. 

C. Directions were given to the State Governments to prevent the spread of fake news through word 

of mouth, social media etc. 

D. According to the information provided by the Union Home Secretary, a total of 37,978 relief 

camps had been set up for migrant workers by the States. 

E. District authorities were directed to ensure that migrant workers and other poor people living in 

rental accommodation shall not be compelled by landlords to pay rent. 

F. The Central Government released ₹11,092 crores to States and UTs under the National Disaster 

Response Fund, to fund food and shelter related arrangements for migrants.5 

G. The average daily wages under MGNREGA were increased to ₹202 from the earlier ₹182.6 

H. Shramik Special Trains were started to transport migrant workers, tourists, pilgrims, students and 

others who were stranded due to the sudden nationwide lockdown. Various other steps, like 

providing them with clean drinking water, food and medicines were also taken. 

From the above-listed directions, it is appropriate to say that the Government took reasonable measures 

to tackle these issues of migrant workers. A PIL was filed in the Supreme Court of India regarding the 

situation of migrant workers and the lack of Government assistance.7The Apex Court found the 

 
3 Roli Srivastava and Anuradha Nagaraj, As Migrant workers struggle for lockdown aid, India seeks to count them, 

REUTERS (April 29, 2020), https://www.reuters.com/article/us-health-coronavirus-india-migrants-fea-idUSKCN22B005 

(accessed on July 23, 2020). 
4  Coronavirus | Centre rolls out Rs. 1.7-lakh-crore lockdown package, THE HINDU (Mar 26, 2020), https:// 2 

www.thehindu.com/business/Economy/17-lakh-cr-package-with-doubled-food-rations-cash-transfers-for-poor/ 

article31172100.ece (accessed on July 23, 2020) 
5  4 crore migrant workers in India; 75 lakh return home so far: MHA, THE TRIBUNE (May 23, 2020), 

https://www.tribuneindia.com/news/nation/4-crore-migrant-workers-in-india-75-lakh-return-home-so-far-mha-88940 

(accessed on July 24, 2020).  
6 Centre releases ₹4431 crores to clear pending payments under MGNREGA, to pay all dues by April 10, The Economic 

Times (March 27, 2020), https://economictimes.indiatimes.com/news/economy/finance/centre-releases-rs-4431-crore-to-

clear-pending-wages-under-mgnrega-to-pay-all-dues-by-april-10/articleshow/74849430.cms (accessed on July 24, 2020). 
7 Alakh Alok Srivastavav. Union of India, 2020 SCC OnLine SC 345. 
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measures taken by the Government to be adequate and hence dismissed the PIL. The next important 

question for us to examine is: “Did these measures actually reach the migrant workers?” The Apex 

Court, in taking Suo Moto cognisance of the migrant workers' issue, noted that there were 

"inadequacies and lapses” in dealing with migrant workers crisis during the lockdown.8 In other 

words, if the relevant directives had been implemented efficiently, there would not have been instances 

wherein large crowds gathered to be taken home. It is to be noted that social distancing could not be 

practised at such a time. Such a case was seen at Delhi's Anand Vihar bus station when the Uttar 

Pradesh Government decided to arrange buses to take migrants back to their villages for free. 

The Apex Court also noted, as the country continued to be in lockdown that the migrants needed 

“succour and help by the concerned Governments", and that specific steps needed to be taken in this 

challenging situation to extend a helping hand to migrant workers. 

Similarly, the National Human Rights Commission had an intervention application filed in the Suo 

Moto case concerning the plight of migrant workers which was allowed by the Apex Court. It was 

noted that the Migrant Workers Act was never implemented “in its true spirits.”  

The rerouting and change in the schedule of Shramik Special Trains was also an issue raised by NHRC 

which pointed out that, “It is of concern that as per many reports 40 per cent of the Shramik trains are 

late, there is an average delay of 8 hours.”9 It was also highlighted that non-compliance with social 

distancing norms and the lack of arrangements concerning food, water and toilets contributed to the 

lack of implementation.  

Thus, though swift decisions were taken as soon as the lockdown was imposed, it can be concluded 

that efficient implementation was missing. Along with bringing in a policy, a well laid out plan about 

the on-ground implementation should have been the focus of the Government.  

 

SALIENT FEATURES OF THE INTER-STATE MIGRANT WORKMEN (REGULATION 

OF EMPLOYMENT AND CONDITIONS OF SERVICE) BILL 

To eliminate malpractices and unfair practises by the contractors employing the migrant workers, the 

twenty-eighth session of the Labour Ministers' conference was organised to safeguard the interests of 

and ensure the welfare of the inter-state migrant workers, also known as Dadan Labourers. It was 

recommended to set up a Compact Committee, which was constituted in February 1977, to suggest 

measures for eliminating the abuses prevalent in the system. The recommendations of the Compact 

Committee were examined in consultation with the State Governments and Ministries in Government 

of India. Accordingly, the Inter-State Migrant Workmen (Regulation of Employment and Conditions 

of Service) Bill, 1979 was introduced in the Parliament.10 

Applicability of the Act 

As per Section 1(I) (4) (a), the act applies to every establishment in which five or more inter-state 

migrant workers (whether or not in addition to other workers) are employed or who were employed 

 
8 Krishnadas Rajagopal, Supreme Court order centre and states to provide transport, food and shelter free of cost to stranded 

migrant workers, THE HINDU (May 26, 2020), https://www.thehindu.com/news/national/supreme-court-takes-suo-motu-

cognisance-of-migrant-workers-issue/article31679389.ece (accessed on July 25, 2020). 
9  Suo moto PIL on migrant crisis: SC allows NHRC’s intervention petition, NATIONAL HERALD, 

https://www.nationalheraldindia.com/india/suo-motu-pil-onmigrant-crisis-sc-allows-nhrcs-intervention-petition (accessed 

on July 25, 2020). 
10  Inter-State Migrant Workmen, CHIEF LABOUR COMMISSIONER [CENTRAL], https://clc.gov.in/clc/acts-

rules/inter-state-migrant-workmen (accessed on July 25, 2020). 
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on any day of the preceding twelve months. The same provisions also apply to every contractor under 

Section 1(I) (4) (b) of the act. 

Duties of the contractor 

Chapter 4 of the Act includes the duties and obligations of the contractor. It says that the contractor 

should furnish particulars in a form that is prescribed, to the overlooking authority in the State from 

which an inter-state migrant worker is recruited. Adding to this, within 15 days from the date of 

employment, and where any change occurs in any particulars so furnished, this change shall be notified 

to the specified authorities of both the home state and the State of employment. In addition to this, it 

will be the duty of the contractor to issue every migrant worker, a passbook affixed with a passport 

size photograph of the worker. The following be indicated in Hindi and English and also in the local 

language of the worker: 

● The name and place of the establishment wherein the workman is employed; 

● The period of employment; the proposed rates and modes of payment of wages; 

● The proposed rates and modes of payment of wages; 

● The displacement allowance payable; 

● The return fare payable to the workman on the expiry of the period of his employment and in 

such contingencies as may be prescribed and in such other emergencies as may be specified in 

the contract of employment; 

● Deductions made; and 

● Such other particulars as may be prescribed; 

● To furnish to the State from which the inter-state migrant worker is recruited and also in which 

he ceases to be employed, a return in the prescribed form, a declaration that all the wages and 

other dues payable to the worker and the fare for the return journey back to his State have been 

paid. 

Wages and welfare provisions 

The hours of work, wage rates, holidays and other conditions of service of an inter-state migrant should 

be similar to other workers in that particular establishment. The migrant worker shall, in no case, be 

paid less than the amount fixed under the Minimum Wages Act, 1948.  

Displacement Allowance 

The contractor at the time of recruitment of inter-state migrant worker shall pay displacement 

allowance equal to 50% of monthly wages, or Rs. 75, whichever is higher and this amount shall not be 

refundable and shall be in addition to the salaries and other amounts payable to the inter-state migrant 

worker. 

Journey Allowance 

The inter-state migrant worker shall be paid an amount not less than the fare from his place of residence 

in his State to the area of work in other State by the contractor as Journey allowance for both the 

onward and the return journeys and shall also be entitled to the payment of wages during the period of 

such passages as if he were on duty. 

Inspection 
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As mentioned in chapter 6 of the act, an inspector shall also be appointed to overlook the conditions 

of the employment. They will also ensure that the payment of wages, terms of service, or facilities are 

provided to the workers. Examining which person working in the establishment is an inter-state 

migrant worker. They are also required to seize copies of the register, in which, the names and 

addresses of the persons and the details regarding payment of wages are mentioned. This provision 

was added, keeping in mind that the oversight of a state institution is necessary to ensure the 

requirements of the act are enacted. 

Past liabilities 

Mentioned in section 19 of the act, if a loan has been taken by the inter-state migrant worker, it shall 

remain outstanding only till the time they stay in the employment of the principal employer or the 

contractor. When the term is completed, the loan shall be deemed to have been extinguished, and no 

suit or other proceeding shall lie in any court or authority for the recovery of such debt or any part 

thereof. 

Other facilities 

● To ensure equal pay for equal work irrespective of sex; 

● To ensure regular payment of wages to such worker. 

● To provide and maintain suitable residential accommodation to such workers during the period 

of their employment; 

● To ensure suitable conditions of employment to such workers having regard to the fact that they 

are required to work in a State different from their State; 

● To give prescribed medical facilities to the workers, free of charge; 

● To offer such protective clothing to the workers as may be prescribed; and 

● In the case of a fatal accident or serious bodily injury to any such worker to report to the 

specified authorities of both the States and also the next-of-kin of the worker. 

 

THE FALLOUT OF COVID-19:  ABANDONED AND UNEMPLOYED 

Even before the COVID-19 outbreak, there have been instances wherein migrant workers were denied 

benefits under the Migrant Workers Act.11 Under the act, registration of migrant workers by the 

contractors at both the home and the host states is required. In December, an all-women garment 

workers’ union petitioned the Madras High Court to demand registration of all migrant workers in 

spinning mills and garment factories. The president of Tamil Nadu Textile and Common Labour Union 

said, “We were seeing an increasing number of migrant workers in factories, often exploited more than 

local workers.”12 This demonstrates that the most significant concern with this law is that there has 

been no system of checks and balances in place, which can provide the necessary oversight to ensure 

the valid registration of these migrant workers. If the workers are not registered, their legal entitlements 

under the act cannot be enforced, which presents a conundrum since this registration is done by the 

same contractors who are incentivised not to do the registration.  

 
11 Rabindra Nath Sinha, ‘Migrant, Unorganised Workers Acts Worst Examples of Disregard’, NEWS CLICK (May 08, 

2020), https://www.newsclick.in/Migrant-Unorganised-Workers-Acts-Worst-Examples-Disregard (accessed on July 28, 

2020). 
12 Supra note 3. 
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As the country experiences severe pressure on its health care facilities, unemployment continues to 

cause more socio-economic destruction due to the effects of the lockdown measures. More jobs were 

lost in April than any other time ever seen in our economic history. According to the data compiled by 

SaveLIFE Foundation (a road safety NGO), there were at least 1461 accidents throughout nationwide 

lockdown in which 198 migrant workers lost their lives. There were many instances where migrant 

workers going back to their home towns/villages/cities trudged a substantial percentage of the distance 

on foot, eventually leading to loss of life in many cases. Many of them suffered so much that they said 

they would "live on salt.”13There is one such instance of a hapless migrant worker who started cycling 

from Delhi to Bihar, a distance of 1,000 Km and had to survive on biscuits and water for 5 days. These 

facts paint a startling and grim reality, even considering the current unprecedented Covid-19 crisis. On 

many occasions, pictures and news regarding worn-out migrants walking long distances along roads 

were seen in print and electronic media. They were forced to take such drastic measures due to the 

lack of empathy shown by the State (in general, not specific to any particular Government) by not 

implementing the Migrant workers act of 1979 in letter and spirit.   

According to the unemployment tracker survey by Centre for the Monitoring of Indian Economy 

(CMIE), nearly 12 crore Indians lost their jobs in 2 weeks after the lockdown was imposed. Even eight 

crores, out of these, were the sole bread earner of the family, almost one-third of India's households 

suffered a livelihood crisis. 14 This reflects the weight of these figures and the fact that the 

unemployment faced by people during the nationwide lockdown was more significant than anything 

else previously witnessed.  

The loss of employment during COVID-19 pandemic affected Bihar, Jharkhand, Haryana and 

Karnataka. Here, relatively high unemployment and the high labour participation rate is prevalent. 

Tamil Nadu was among the worst hit with a very high unemployment rate. 15  Looking at many 

instances, wherein, migrant workers were seen using the roads to reach their homes in lockdown, the 

Apex Court took notice. Also, it directed the Centre and the States to withdraw any complaints or 

prosecution lodged against migrant labourers who had set out on foot from big cities for their villages 

to escape unemployment, starvation and disease during the pandemic. About 90% of India's workforce 

is engaged in the informal sector, with no social security or minimum wages.   

However, all hope is not lost since significant reforms have been proposed to take swift action and 

ensure proper implementation. After the lockdown, the incumbent Government prepared an action 

plan to reskill unemployed migrant and informal sector workers. This move will not only make the 

workforce readily available but will also help those who lost their jobs because of the COVID-19 

crisis. A unique research team will be formed to do a quick and continuous assessment of skills, based 

on which training will be given. Niti Ayog has also been included in this. Looking on the bright side, 

the Ministry of Skill Development and Entrepreneurship, the structural alterations that this pandemic 

will bring into the economy may prove to be an opportunity for focusing on skilling the unskilled 

labourers.  

It is clear that people are still suffering from the COVID-19 pandemic due to its unprecedented nature. 

There is clearly inequality present when people who earn more could go back to their homes in 

 
13 Neelam Pandey, ‘Will live on salt’ –UP, Bihar migrants refuse to return to cities, say were disowned by them, THE 

PRINT (May 6, 2020), https://theprint.in/india/will-live-on-salt-up-bihar-migrants-refuse-to-return-to-cities-say-were-

disowned-by-them/415516/ (accessed on July 26, 2020). 
14 Yogendra Yadav, India lost more jobs due to coronavirus lockdown than the US did during Depression, THE PRINT 

(April 8, 2020), https://theprint.in/opinion/india-lost-more-jobs-due-to-coronavirus-lockdown-than-us-didduring-

depression/397693/ (accessed on July 26, 2020).   
15 The Hindu Data Team, Data| an estimated 12.2 crore Indians lost their jobs during the coronavirus lockdown in April: 

CMIE, THE HINDU (May 7, 2020), https://www.thehindu.com/data/data-over-12-crore-indians-lost-their-jobs-during-

the-coronavirus-lockdown-in-april/article31520715.ece (accessed on July 26, 2020). 
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aeroplanes and get screened with high-tech infrared thermometers. Comparatively, the poor migrant 

workers were sprayed with the disinfectant onto their bodies in the middle of the roads.16 In the near 

future, when the migrant workers ponder over the crisis, they will be bound to recall their hunger, pain, 

homelessness and unemployment. 

 

DILUTION OF LABOUR LAWS 

A number of changes were introduced to the labour laws in India, to make things more favourable for 

industries. In this bid to revive the economy, and pro-business reforms, these laws can do more harm 

than be beneficial for migrant workers. The Centre of Trade Unions called this step as barbarous and 

further averred that these workers create wealth for the country. They are the ones simultaneously 

suffering from brutal exploitation by the capitalists. One of the arguments made by the Government 

was that it would allow the industries to hire and fire much more quickly. One has to read between the 

lines to understand what is happening. The working shifts have now increased from 8 hours to 12 

hours. The factories act which governed workers' shift timings, overtime wages, and hours of work, 

safety and health issues will not be applied to a majority of factories anymore. It has been argued that 

the move will bring investors, especially those relocating from china. Recently, the Government has 

also deferred the payment of variable dearness allowance for one year from April 1, 2020, to March 

31, 2021. For context, variable dearness allowance is given to workers on account of inflationary 

trends, to compensate for the rising prices. Not only this, but the changes brought to Industrial Disputes 

Act, and Contract Labour (Regulation and abolition) Act will put more than 70% of the factories in 

the State out of the purview of the labour laws, which will make workers vulnerable to exploitation 

without any legal protections. A plea was submitted in the Supreme Court saying that diluting the 

labour laws will lead to exploitation of labourers, many of whom have lost their livelihood during this 

national lockdown necessitated by Covid-19 outbreak. It was mentioned in the petition, “A welfare 

state cannot be expected to force its least fortunate and most oppressed citizens into further miseries 

on the pretext of facilitating economic activities/development by taking away their existing rights.” 

 Why did the Government prioritise diluting labour laws when the complaints about exploitation, non-

payment of wages hiked, and the delicate situation called for a more stringent action on their part?  It 

will open the possibility for labour exploitability and will strip them of their basic fundamental rights 

enshrined under Article 14, 19, 21, and 23 of our Constitution.17 

The revival of the economy is being pushed once again to the backs of these hapless workers. The 

existing legislation does not seem to benefit millions but seems to ignore it in the name of investment 

and revival of the economy. There is a severe need for retrospection. 

 

SUGGESTIONS 

The author is of the view that a unique and nuanced approach is required to provide a broader safety 

net to the stranded migrants. The implementation of some measures can provide relief to these migrants 

and better their situation in the long run. 

Stringent punishment for flouting laws 

 
16 Workers sprayed with ‘disinfectant’ in Delhi, civic body says ‘by mistake, DECCAN CHRONICLE (May 23, 2020), 

https://www.deccanchronicle.com/nation/in-other-news/230520/workers-sprayed-with-disinfectant-in-delhi-civic-body-

says-by-mist.html (accessed on July 26, 2020). 
17 The Indian Constitution, 1950, art. 14, art.19, art.20, art.21 and art.23. 
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Even before the ongoing crisis, specific industries were hiring more contract labourers than fixed 

labour.18 The fact that such a thing was not reported for a long time and that no appropriate action was 

taken on it, means that more measures need to be in place in addition to stricter enforcement of the 

existing measures. Increasing the quantum of punishment can ensure that the provisions are followed 

and implemented "in its true spirit.” Existing Government actions focus on reducing random surprise 

checks of the industries.19 The author believes that enhancing the need of the hour is to do the exact 

opposite. Enhancing the quantum of random checks by police or compliance offers in industrial 

complexes can bring in positive results by creating the necessary deterrence and a system of checks 

and balances. 

India’s migrants as internally displaced persons (IDP’S) 

The need for international standards for the protection of internally displaced persons first became 

visible in the 1990s. People were uprooted within their own countries due to armed conflict, human 

rights abuse and ethnic strife20 The guiding principles presented by the then Representative of the UN 

Secretary-General on IDPs, M. Francis Deng to the UN Commission on Human Rights in 1998, were 

a significant achievement in establishing a framework for the protection of IDPs.  

According to these Guiding Principles on Internal Displacement [GDIP], IDPs are defined as, "groups 

of persons who have been forced or obliged to flee or to leave their homes or places of habitual 

residence, in particular as a result of or to avoid the effects of armed conflict, situations of generalised 

violence, violations of human rights or natural or human-made disasters, and who have not crossed 

an internationally recognised state border.” 

The judiciary has protected the rights of IDPs in the absence of strict domestic legislation. In the case 

of Ratan Lal Raina v. Indian Meteorological Department, 21The Delhi High Court referred to the 

Guiding Principles on internal displacement, which provide that all internally Displaced Persons have 

the right to an adequate standard of living. Some provisions were incorporated from the historical case 

of P.K Koul v. Estate Officer.22 It was noted, “These Guidelines thus consolidate and fill gaps in 

national and international law relating to such displaced persons.” Bringing migrants under the 

purview of GDIP and identifying them as IDPs would allow them to invoke domestic as well as 

international law. This recognition will also help in gathering data and streamlining the processes 

which safeguard their interests. 

Maintaining a database of all migrant workers 

During this pandemic, what exacerbated the situation of the migrant labourers was the inability of the 

State apparatus to establish an identity for them. This makes it challenging to know which home state 

each labourer belonged to initially. It is thus of utmost importance that a well-organised database of 

identities for all internal migrants is created and maintained. Such a database could also help the 

Governments keep track of their wages, family members, and skill level and so on. Such a system 

would make it much simpler to implement health benefit schemes, ensure the timely payment of wages 

 
18 Sharath S. Srivatsa, Changes to labour laws will put most workers out of legal protection: Unions, THE HINDU (July 

25, 2020), https://www.thehindu.com/news/national/karnataka/changes-to-labour-laws-will-put-most-workers-out-of-

legal-protection-unions/article32187233.ece (accessed on July 27, 2020). 
19 Chetan Kumar, Karnataka moots removal of surprise inspection under 12 Acts, changes in renewal norms in 7, THE 

TIMES OF INDIA (July 8, 2020), https://timesofindia.indiatimes.com/india/karnataka-moots-removal-of-surprise-

inspections-under-12-acts-changes-in-renewal-norms-in-7/articleshow/76858803.cms (accessed on July 28, 2020). 
20  Guiding Principles on Internal Displacement, INTERNAL DISPLACEMENT MONITORING CENTRE, 

https://www.internal-displacement.org/internal-displacement/guiding-principles-on-internal-displacement (accessed on 

July 27, 2020). 
21 Ratan Lal Raina v. Indian Meteorological Department, 2014 SCC OnLine Del 2343. 
22 P.K Koul v. Estate Officer, 2010 SCC OnLine Del 4207. 
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and ensure that other necessary human facilities are provided to this section of society. An exercise of 

this level is already underway as is demonstrated in the following section.  

Consolidated laws 

The Occupational Safety, Health and Working Conditions Code, which seeks to consolidate 13 Acts 

regulating health, safety and working conditions, was introduced in the lower house of the Parliament 

in 2019. These laws cover factories, mines, dock workers, building and construction workers, 

plantation labour, contract labour, inter-state migrant workers, working journalists, motor transport 

workers, sales promotion employees, and cine workers. The main feature of the proposed law is the 

issuance of smart identification cards which would have allowed the informal sector workers to avail 

benefits from ration shops, direct money transfer to their bank accounts. Had this been successfully 

implemented, it would have been helpful to identify the stranded migrants in the current crisis. 

 

CONCLUSION 

The fear of COVID-19 is still present in the world and continuing to force people out of jobs in many 

countries. India too has suffered a lot with the battle scars of unemployment and a higher number of 

cases and community spread visible for everyone to see. The insensitivity of the legislative and 

executive branches of the Government allowed them to impose a nationwide lockdown with as little 

heads up as 4 hours23. The pandemic is a stark reminder of how even the fundamental rights enshrined 

in the constitution to each Indian are not provided to those in need of them the most. The Hon'ble SC's 

unwillingness24 to hold the Government accountable and provide relief to these impoverished millions 

might potentially diminish its stature as the protector of fundamental rights in this country.   

The author believes that to ensure wholesome welfare for the populace, a holistic, multi-faceted and 

balanced approach is required and proper implementation of the existing laws is the need of the hour. 

The Government's actions need to inspire a sense of safety and well-being in the minds of the already 

harrowed migrant workers so as to end their feeling of alienation and abandonment. 

 
23 Jeffrey Gettleman and Kai Schultz, Modi Orders 3-Week Total Lockdown for All 1.3 Billion Indians, THE NEW 

YORK TIMES (March 24, 2020), https://www.nytimes.com/2020/03/24/world/asia/india-coronavirus-lockdown.html 

(accessed on July 28, 2020). 
24 Coronavirus lockdown| can’t stop migrants from walking home, says Supreme Court, THE HINDU (May 16, 2020), 

https://www.thehindu.com/news/national/coronavirus-lockdown-cant-stop-migrants-from-walking-home-says-supreme-

court/article31595912.ece (accessed on July 28, 2020). 
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POTHOLE DEATHS IN INDIA 

- Shantanu Sharma* 

 

ABSTRACT 

World has become a global village due to increase in transportation accessibility, within this 

increase in connectivity road transport has emerged as a leader among all the other forms of 

transport, but increase in road connectivity is directly proportional to increase in number of 

accidents and among the accidents India is on top. 

This study will emphasize on the deaths caused due to increment in such accidents and further 

narrow it down to the accidents caused as a result of negligence on the part of Government 

Instrumentalities in terms of the maintenance of the potholes. 

The researcher through the study of various landmark judgements, Articles and personnel survey has 

tried to throw the light upon the deep rooted aspects which leads to increment in the pothole deaths 

in India, and has discussed various other aspects affected post these avoidable deaths , such as 

compensation to the family of the deceased from the insurance companies or government 

instrumentalities, the provisions of Motor vehicle act, 1988, The relevance of Res Ipsa Loquitur in 

Pothole deaths, The role which COVID -19 could play in enhancing the scenario and has finally 

concluded the research by providing the possible solutions to eradicate this mechanism, which leads 

to these futile loss of lives. 

Keywords: - Pothole Deaths, Compensation, Motor Vehicle Act, Negligence, Road safety, Res Ipsa 

Loquitur etc. 

 

INTRODUCTION 

“More people die on Indian Roads then in Terrorist Attacks on India” 

- Former Justice Madan B Lokur (Supreme Court of India) 

In Today’s Scenario transport has become significant part of an individual’s life. There are several 

ways of transport, and Road transport is the most common form of transport among them all as it is 

easily accessible and affordable for the major part of World’s population. The transport has reduced 

the distance among the far-off places and has turned the world into a “Global village”, from the use of 

this terminology itself the role and importance of transport can be clearly contemplated.  

The transport system all over the globe has surely minimized the distances but on the contrary, has 

increased the life risk which comes at handy with the increase in transportation. As with the 

convenience, comes the maintenance similarly when transport is providing the convenience of 

interacting globally in terms of physical matters then it demands maintenance and when not properly 

cared upon, the human life suffers. One such aspect of maintenance is required in terms of road safety. 

Roads are the lifeline of road transport and in order for the road transport to work properly, road needs 

to be maintained properly.  

 
* Student, Fourth year, BA LLB (H), Damodaran Sanjivayaa National Law University, Visakhapatnam 
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As per the statistics of WHO, there are only two countries having deaths in six figures due to improper 

road conditions, India being on top with 299,091 deaths in the year 20161. Major part of these deaths 

occurs due to improper condition of the roads in India. This research paper will further narrow down 

the topic and will produce a study upon the deaths that occur in India due to potholes on Indian roads.  

As per a report of Financial express2, More than 3,000 individuals lost their lives along with 4,000 

people who were injured, due to accidents caused by Potholes or poor maintenance of roads by the 

concerned authorities, in the year 2017 in India. Majority of such cases have been reported from the 

state of Uttar Pradesh, Haryana & Maharashtra. This signifies that Potholes caused the deaths of almost 

10 individuals every day in the year 2017, which is horrendous.  

In the case, Sobat Singh v. Ramesh Chandra Gupta & Anr.3, the Delhi High Court observed: 

“India has dubious distinction of having worst record of road accidents. According to the latest Road 

Transport Ministry report, a total of 4,90,383 road accidents were reported in 2012 resulting in 

1,38,258 deaths i.e. an average of one road accident every minute resulting in one death every 3.8 

minutes which is highest in the world. Road accidents are a human tragedy which involves high human 

suffering and they impose huge socio-economic costs in terms of untimely deaths, injuries and loss of 

potential income. The ramifications of road accidents can be colossal and its negative impact is felt 

not only on individuals and their families but also on the economy. According to the report of World 

Health Organization, the road accidents constitute highest cause of death in the age group of 15 to 29 

and third highest in the age group of 30 to 42. Consequently, road safety is an important issue of 

national concern” 

The victims are unfortunate in two senses, first being a part of an accident and second, for the struggles 

which they had to go through for claiming the compensations from the concerned authorities4.  

Pothole Deaths are not only caused due to the road traffic but is also caused due to severe negligence 

of municipal corporations, as they leave the potholes uncovered and many cases have been reported of 

children being fallen in the pothole which resulted in their deaths. The limit is reached when the 

concerned departments even refuses to acknowledge their negligence but rather blames the deceased 

himself in majority of the cases.  

Using cross sectional data, Majority of which have been derived from documented content along with 

primary data being collected through the researcher through various concerned authorities (i.e. PWD, 

Municipal Corporations, Police stations) this research will enumerate and focus on the issues 

mentioned above and will throw light upon different aspects dealing with pothole deaths in India.  

 

DEATHS OF MINORS BY VIRTUE OF NEGLIGENT TREATMENT OF POTHOLES IN 

INDIA  

Potholes at times are the immediate cause of death among children and the rest of the times they are 

the remote cause of the deaths or the injuries sustained by the children but in either of the case the 

 
1  Road Traffic Deaths Data By Country, World Health Organisation, (July 13, 2020, 3:20 PM), 

https://apps.who.int/gho/data/node.main.A997?lang=en. 
2  Krishnanand Tripathi, Road Accidents in India, Financial Express (July 13, 2020, 4:40 PM), 

https://www.financialexpress.com/india-news/more-than-2000-people-killed-in-road-accidents-   caused-by-potholes-3-

states-account-for-maximum-deaths/1782391/. 
3 Sobat Singh & ors. v. Ramesh Chandra Gupta & Anr., LNIND 4977, (DEL : 2014). 
4 id. 

https://apps.who.int/gho/data/node.main.A997?lang=en
https://www.financialexpress.com/india-news/more-than-2000-people-killed-in-road-accidents-
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harm suffered both mental and physical is unreasonable and absurd because all of it could have been 

avoided just by putting in a little care by the concerned governmental authorities.  

Among children, though not all but majority of the cases of deaths or injury is due to the public 

nuisance unattended or due to the negligence of the concerned authorities because the mishap due to 

Potholes could have been prevented by adjudicating proper care by the authorities who are responsible 

for maintaining reasonable care of potholes.  

There are several cases being reported of kid’s deaths due to potholes. Its high time that the 

corporations instilled with maintaining potholes should come to term with the fact, that these deaths 

are not accidents but rather are murders being conducted by these corporations due to their negligent 

conduct.  

Some instances of kid’s deaths due to potholes are: -  

a) Sachin (10 years of age) & Kamini (15 years of age) both these kids died due to fall in a pothole 

on Mumbai Nashik highway5.  

b) Three Pothole deaths were occurred in the city of Thane, Maharashtra, in the year 20196. 

c) In 2019, during the month of July one kid feel in the pothole at Bharatbhai Chawl, left open by 

Brihanmumbai Municipal Corporation (BMC) negligently, without there being any caution 

signs, and shockingly, on 15th July, 2020, BMC puts up a poster barring their responsibility from 

kids falling in the potholes, which is totally unacceptable on the part of any municipal 

corporation as it is there responsibility to make sure that no pothole is treated carelessly or 

negligently.  

There are several other instances where the due to negligent behaviour of concerned authorities (i.e. 

Public Works Department (PWD), Municipal Corporations etc). The citizens had to suffer with the 

loss of life of their loved ones. It is high time now, Municipal Corporations and other concerned 

authorities should make sure that no life is lost due to their negligent and careless conduct and that its 

high time now that, Indian citizens can expect reasonable care from these concerned authorities.  

 

DEFENCES OPTED BY GOVERNMENT INSTRUMENTALITIES 

In the situation of such a mishap, when the Concerned authorities are being approached by the family 

of the deceased for claiming compensation for the negligent acts of the concerned department cause 

of which they have lost a loved one or may be the bread earner of the family, The audacity of these 

departments that instead of accepting there negligent act and providing the family of the deceased with 

the necessary relief, they come up defences explaining their acts. In most of the cases they even refuse 

to provide any kind of compensation to the deceased’s family, so the family which is already in trauma 

from the loss of their loved one are not left with any other option but to approach courts, for seeking 

the compensation.  

In developed countries, insurance companies, immediately, upon being notified of the accident, make 

their inquiries, voluntarily assess and pay the compensation to the victim. The matters go to the Court 

only where the insurance company denies the claim or where the victim is not satisfied with the 

quantum of compensation paid. Whereas in India, the scenario is exactly adverse. the insurance 

 
5  FPJ Bureau, Thane Pothole: 2 kids dead, parents badly injured, Free Press Journal, (July 13, 2020, 2:40 PM), 

https://www.freepressjournal.in/cmcm/thane-pothole-2-kids-dead-parents-badly-injured. 
6 Megha Pol, Mumbai sees 3rd pothole death in a month; blame game starts, Hindustan Times,(July 12, 2020, 11:07 AM), 

https://www.hindustantimes.com/cities/thane-sees-3rd-pothole-death-in-a-month-blame-game-starts/story. 

https://www.freepressjournal.in/cmcm/thane-pothole-2-kids-dead-parents-badly-injured
https://www.hindustantimes.com/cities/thane-sees-3rd-pothole-death-in-a-month-blame-game-starts/story
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companies, or the concerned departments plays the blame game on one another. For instance, in Anitha 

& ors. v. BWSSB Cauvery Bhavan Bangalore & another7 , the deceased K.R. Keshavamurthy was 

riding the Kinetic Honda, and due to an uncovered, unmarked and unguarded Manhole in the middle 

of the road, he met with an accident and succumbed to certain injuries, subsequently died the next day, 

in this case, the excuse adopted by the Insurance company was in respect to third party insurance and 

as no third party is been hit they are not responsible for the claim, Bangalore Water Supply and 

Sewerage Board (BWSSB) subsequently contended by stating that the manhole was neither 

constructed by it nor was it maintained by it, hence they are not responsible, Bangalore Municipal 

Corporation (BMC) contended by stating that the accident is the result of Rash and negligent driving 

of the deceased itself and hence they are not responsible. Although the High court held the decision in 

favour of the claimant and against BWSSB and BMC.  

Though the claim has been awarded to the deceased’s family but they had to go through lot of struggle 

which they shouldn’t have if the concerned authorities were doing their job with reasonable care and 

a little honesty.  

Similarly, In Marakkar & Another v. State of Kerala8, Rafeeq was returning home from attending his 

classes where he met with an accident by falling in a pothole and on the subsequent day he died due 

to a head injury caused by the accident, the road was being maintained by PWD, Rafeeq was 17 years 

of age, and also use to help his father running there tea shop. As per the family of the deceased, several 

complaints were already made to PWD earlier, regarding the deteriorating condition of the said road, 

had PWD taken some steps to repair the road the mishap could have been avoided. On the contrary in 

this case the defence taken by PWD was the regarding the non - existence of the Pothole and that the 

road was maintained properly and regularly. Though, in this case as well, after examining all the 

evidences the Kerala High court decided to grant compensation to the claimant’s (i.e. The Family of 

the deceased).  

From the above stated case discussions it is apparent that, majority of the times the defences used by 

the concerned authorities, are just for the sake of using the defences instead had they been doing there 

duties so sincerely while applying reasonable care, there would have been no loss of life, there would 

have been no cases of compensation. But they just fail to understand.  

 

CALCULATION OF COMPENSATION GRANTED BY VIRTUE OF POTHOLE DEATHS 

IN INDIA 

Now, when the court decides in favour of the Claimant’s, then another question arises, what is the 

amount of compensation to be awarded to the deceased or the legal representatives of the deceased? 

There are basically two types of victims in motor accidents: 

a) Who will be able to get compensation? 

b) Those, who will not be able to get compensation. 

The individuals hit by an insured vehicle and if the vehicle is identifiable or recognizable, then the 

victim falls under the first category and if the victim is hit by an uninsured vehicle or if it is a case of 

Hit and run where the vehicle is unrecognizable or unidentifiable thereupon, the victims in this 

category falls under second category of victims9. Around twenty percent of the victims fall under the 

 
7 Anitha & ors. v. BWSSB Cauvery Bhavan Bangalore & another, (4)KCCR 2539 (Karnataka High Court : 2009). 
8 Marakkar & Another v. State of Kerala, (4) ILR 681, (Ker.: 2009). 
9 Jai Prakash v. National Insurance Company, 2 SCC 607, (2010). 
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second category, except for those covered under Section 140 or Section 161 of Motor Vehicles Act, 

1988.  

In case of Rajesh Tyagi v. Jaibir Singh10, the court appointed a committee which embodied, the 

Secretaries of the Ministries of Road Transport and Highways, Finance, Law & Join commissioner of 

Delhi Police to formulate a system of Claims Tribunal Agreed Procedure, which came into force in 

Delhi. The Tribunal provided a procedure as per which, initially the police was supposed to carry out 

complete investigation within thirty days and submit a Detailed Accident Report (DAR) to the Motor 

Accident Claims Tribunal, then the Insurance Company will calculate the amount of compensation 

within thirty days and finally if the claimant is satisfied by the amount offered then he/she shall notify 

their acceptance within thirty days and if unsatisfied then or if the tribunal is not satisfied by the amount 

of compensation then the respective tribunal shall pass an award within next thirty days.  

But in cases relating to Pothole deaths, there are no insurance covers, covering the unfortunate 

accidents that occur due to the existence of Potholes. There are no separate tribunals nor there is any 

separate law dealing with the issue of calculating the amount of compensation occurred due to 

accidents arising out of neglected potholes. Though, there are cases where the courts have provided 

with methods of calculating compensations arising out of the accidents occurred due to such neglected 

potholes    

In the case of C.K.S. Iyer & ors. v. T. K Nair& ors.11, the court held that: - 

"Compulsory damages under S. 1 A of the Act for wrongful death must be limited strictly to the 

pecuniary loss to the beneficiaries and that under S. 2, the measure of damages is the economic loss 

sustained by the estate. There can be no exact uniform rule for measuring the value of the human life 

and the measure of damages cannot be arrived at by precise mathematical calculations but the amount 

recoverable depends on the particular facts and circumstances of each case. The life expectancy of the 

deceased or of the beneficiaries whichever is shorter is an important factor. Since the elements which 

go to make up the value of the life of the deceased to the designated beneficiaries necessarily personal 

to each case, in the very nature of things, there can be no exact or uniform rule for measuring the 

value of human life. In assessing damages, the Court must exclude all considerations of matter which 

rest in speculation or fancy though conjecture to some extent is inevitable. As a general rule parents 

are entitled to recover the present cash value of the prospective service of the deceased minor child. 

In addition, they may receive compensation for loss of pecuniary benefits reasonably to be expected 

after the child attains majority.” 

Further, in the case of Sumati Debnath v. Sunil Kumar Sen12, the Gauhati High Court cited the above 

case for calculating the compensation to be awarded to the mother of the deceased who was a sixteen 

year old boy and had lost his life due to the injuries sustained during the accident which occurred by 

virtue of unattended or negligent conduct of the concerned authority in maintaining the pothole at the 

main road. In this case High court, estimated the life of deceased’s mother upto Seventy Years, as her 

age at the time of the case was Fifty years. She was granted the compensation for the period of Twenty 

years by estimating the earnings of the deceased to be Rs. 1,800/- per annum.  

In terms of contriving the compensation amount Lord Wright said,“the actual pecuniary loss of each 

individual entitled to sue can only be ascertained by balancing on the one hand the loss to him of the 

future pecuniary benefit, and on the other any pecuniary advantage which from whatever source comes 

to him by reason of the death13” 

 
10 Rajesh Tyagi v. Jaibir Singh, 4 ACC 847, (2010). 
11 C.K.S. Iyer, T. K Nair, AIR 376, (1970).  
12 Sumati Debnath v. Sunil Kumar Sen, AIR 59, (Gau.:1994). 
13 Davies v. Powell Duffryn Associated Collieries Limited, A.C. 601, (1942). 
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As per Lord Wright The starting Point in calculating the compensation should be the amount of wages 

of the deceased, then to determine the regularity of such wages while deducting the personnel expenses 

which the deceased would have spent on his living which will be taken as lump sum through the 

estimating a certain number of years purchase. Further, the amount must be reduced by taking in 

account the uncertainties, like the benefits if any which the legal representatives will be entitled to 

after the death of the deceased, and then eventually an amount of compensation can be ascertained to 

be awarded to the legal representatives. Similar Principles were adopted by Supreme Court of India in 

the case of Gobald Motor Service Ltd. v. R.M.K. Veluswami14 for determining the compensation 

amount.  
 

RES IPSA LOQUITUR  

In the accident cases there are many factors which could lead to the road accidents, such as Drunken 

Driving, Over speeding, Rash and Negligent Driving, Potholes on the road etc. Hence, it becomes a 

strenuous as well as a crucial task for the Judges to assess the actual cause of the accident.  

The principle which have been preferred by Judges for deciphering this dilemma relating to the 

accident cases, in most of the cases is Res Ipsa Loquitur  Which is a Latin phrase and a doctrine of 

Anglo American common law as per which in a suit of negligence the court can infer the act of 

negligence through the acts itself, It basically means “the act speaks for itself”.   

There are several cases where the courts have seemed to apply this principle for deciphering, whether 

the negligence has been committed by the state or Governmental bodies in disseminating their duties 

of care or not? Below mentioned are the cases, where this principle of Res Ipsa Loquitur has been 

applied.  

In the case Darshan v. Union of India15” there was a manhole left uncovered at red fort due to the 

dereliction in discharging the duties by the government Instrumentalities, as a result of this dereliction 

a death trap was left open in the public road which subsequently led to the death of Skattar Singh. In 

this case the negligence was ascertained by the court through applying the principle of Res Ipsa 

Loquitur. The court in this case lead to the conclusion that it is due to the failure of state 

instrumentalities is discharging their duties with reasonable care. This negligent act deprived Skattar 

Singh his right to life guaranteed under Article 21 of the constitution.  

Whereas, in the case Klaus Mittelbachert v. East India Hotels Ltd.16 three conditions were specified 

for attracting the doctrine of Res Ipsa Loquitur. They are: 

a) The accident must be of kind which does not ordinarily occur in absence of someone’s 

negligence,  

b) It must be caused by an agency or instrumentality within the exclusive control of negligence.  

c) It must not have been due to any voluntary action or contribution on the part of the victim.  

Further, in the case Gorringe v. Calderdale MBC17, House of lords held that a highway authority can 

be held liable for the dangers which have been introduced by the failure to discharge reasonable care 

by highway authority or in case of a third party which it has failed to subside. The citizens or 

individuals drive car on highway with a belief that reasonable care would have been taken by the 

 
14 Gobald Motor Service Ltd. v. R.M.K. Veluswami, AIR 1, (1962). 
15 Darshan v. Union of India, ACJ 578, (2000). 
16 Klaus Mittelbachert v. East India Hotels Ltd., ACJ 287, (1999). 
17 Gorringe v. Calderdale MBC, 2 All ER 326, (2004). 
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concerned authorities and they are entitled to expect the same. Hence, they are entitled to complain in 

case when such concerned authorities fail to discharge their duties accordingly.  

 

OTHER FACTORS AFFECTED BY POTHOLES 

In this subheading, the endeavor of the researcher is to delve into the auxiliary aspects afflicted by the 

virtue of potholes.  

A. Is COVID - 19 an opportunity to heal?  

One of the affirmative aspects of COVID -19 pandemic is that it has reduced the traffic significantly.  

As per the study conducted by Road Ecology Centre at the University of California, the decision of 

lockdown has turned out to be conducive step, from the perspective of  road accidents, as the state is 

saving Forty millions dollars per day as a result of which fifteen thousand fewer cases of collisions 

have been reported per month on the state’s roads and highways. As per the study, approximately six 

thousand people aren’t being injured or killed in accidents, post the issue of lockdown orders.  

Utilizing, this period of lockdown majority of the states (i.e. New York, New Jersey, Pennsylvania, 

Illinois and California) in United States of America have started repairing the potholes in their 

respective states, as pothole repairs comes under the necessary infrastructure in their states18.  

Whereas, when compared to Indian scenario, the economy is not strong enough to cope with the 

pothole repairs all across the country as, there is heavy reduction in the income of the government by 

the virtue of tax, decreased fuel consumption, therefore, at this time of pandemic repair of potholes 

cannot be contemplated from the government, on the contrary, there can be no denial of the fact that 

this has provided the government with the opportunity to cope with this major issue arising out of 

potholes every day of every month of every year.  Hence, it is expected form the government to utilize 

this time of pandemic to solve the issues which otherwise becomes a very hectic or next to impossible 

task for the government.  

B. The cost of car damages from potholes 

Another crucial factor affected by the pothole’s is the condition of the vehicle, which passes over a 

pothole, according to American Automobile association (AAA) Pothole damages cost a total of about 

three billion dollars per year19. The affect that potholes incur on vehicles are: 

a) Fuel Efficiency: First and foremost, Potholes affects the fuel efficiency of the vehicles, as by 

virtue of potholes the drivers are forced to drive the vehicle at lower gears, this leads to lot of 

fuel consumption by the potholes themselves.  

b) Tyres: - Another aspect affects by or damaged due to potholes are the tyres of the cars. Due to 

potholes, the tyres get punctured or the sidewall of the tyre gets ruptured, which makes the tyres 

irreparable. 

c) Wheels/Rims: - The rim gets bent, or gets fractured due to the impact on the wheels of the 

vehicle experiencing the pothole bump. 

d) Suspension: - The importance of the suspensions in a vehicle is to provide a smooth ride to the 

rider, but due to potholes the suspension of the vehicle could undergo misalignment or broke ball 

joints and damaged shocks and struts.  

 
18  COVID -19 Traffic Reductions: Pothole Repairs Easier, Pothole, (July 11, 2020, 3:17 PM), 

https://www.pothole.info/2020/04/covid-19-traffic-reductions-pothole-repairs-easier/. 
19 id.  
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e) Exhaust: - The exhaust pipes of the vehicle passes through the underbody of the vehicle; 

potholes causes the risk of causing dent at the exhaust pipe.  

The owners may or may not have the insurance cover for the damages incurred on the vehicle due to 

potholes but they sure have to invest their time in getting the repairs on the vehicles done which they 

wouldn't have to in case the potholes were properly maintained.   

 

CONCLUSION 

In order to amplify the study, researcher collected the primary data from the Public works Department, 

Gwalior (MPPWD), Gwalior Municipal Corporation (GMC), Superintendent of Police’s Office, 

Gwalior & through the RTI bearing registration No. RTI15945694647471 & on the basis of data 

collected the researcher reached to the conclusion that the main loophole behind the increasing number 

of pothole deaths in the country is the lack of proper accounting of funds allotted to these concerned 

government instrumentalities which leads to lot of funds being misplaced unnoticed in the form of 

corruption.   

As per Assistant Drafts Man (ADM) Ashwini Gupta (GMC), it takes around 25 lakhs to 30 lakhs in 

constructing one km of concrete road, and in Gwalior (M.P.) around 60 km road has been constructed 

in the previous year but even the officials of the GMC are not aware about the amount of funds received 

by GMC from the concerned government for the previous year (i.e. 2019 - 2020), which indicates 

towards the lack of auditing & lack of awareness.   

The researcher further suggests the propagation of awareness about the funds being allocated to the 

concerned department by way of a notice in that particular departments, so that every official of the 

concerned department are aware of the amount of work done as per the funds sanctioned, and the 

misplacement of the funds does not go unnoticed. 

Further India being the leading country in terms of road accidents, and deaths caused due to potholes, 

the government should enact certain specific provisions dealing with the aspects of potholes, such as 

the aspects relating to insurance claims in case of deaths by the virtue of potholes, Insurance claims in 

case of motor vehicle accidents caused to due to the presence of potholes should not be restricted to 

certain insurance provisions only rather should be compulsorily included all types of insurance policies 

relating to motor vehicles at least. Provisions dealing with potholes needs to be included in Motor 

vehicles act. 

As per the notice dated 15th July, 2020 of BMC near Bharatbhai chawl, Mumbai, they have disbarred 

there liabilities,  responsibilities and duty of reasonable care in case of a kid falling in the open 

Potholes, this is horrendous, such kinds of behaviour shouldn’t be promoted but rather the question 

which needs to be asked is why can’t the concerned authorities apply reasonable care so that no-one 

falls in the open pothole at first place.   

Another suggestion which the researcher would propose is that the punishments to the concerned 

officials should be made more stringent, so that the officials realize the gravity of the issue, it is the 

life of several individuals at stake, it’s time that concerned authorities understand it and realize it by 

way of an enactment including stringent punishment not against the department but against the 

concerned officials. The punishments need to be serious in order for them to realize the seriousness of 

the issue.  
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ABSTRACT 

The main object of this research paper is to get acquainted with the notion of divorce under the 

Islamic law. The Prophet Muhammad (PBUH) stated that divorce is the nastiest act amongst the 

things which have been allowable by law. Divorce is possibly the most denigrated words which the 

persons from decent families don’t even like to be used in their households meanwhile being an evil 

it must be avoided as far as possible. But under certain obligation when it becomes unbearable for 

spouse to carry on their matrimonial tie with love and affection; it is better to let them separated 

then too live in an atmosphere where there is only fear and hate as well as separation. According to 

the Islamic law both the parties i.e. the husband and wife can initiate for divorce themselves or they 

can seek the involvement of the Court for decree of divorce. Islamic law provides numerous modes of 

divorce which we will discuss hereinafter in the consistent paras. Prior the women were considered 

merely the puppet of patriarchal society. Laws were made prone towards male member of society. 

Now the approach has changed the women are no more the chattel. In present time the women are 

walking shoulder to shoulder with men. The instant triple Talaq is one of the major concerns while 

dealing with the word Talaq i.e. uttering Talaq three times in one sitting. It was a prevailing practice 

in India and it was a legally recognised act, though, in a latest judgement on 22.08.2017, the 

Hon’ble Supreme Court of India in a 3:2 majority has stated instant triple Talaq unconstitutional, on 

the other hand minority having two judges recommended the government to make laws against 

instant triple Talaq. Previously man was at monopoly of divorcing his wife. The situation was as 

such, a little argument and Talaq to wife. The condition is the women are the ultimate sufferer as 

well as the women are always deprived of their rights. 

This paper attentions on the concept and development of talaq. The role of Indian judiciary in 

dealing with the concept of talaq is an important part of this paper. This paper also includes the 

landmarked judgment of Shayara Bano v. Union of India1. 

 

INTRODUCTION 

Indian Muslims are governed by Muslim Personal Laws based on the provisions of The Holy Quran, 

and the teachings of the Prophet Mohammad. The creator of mankind created the husband and wife 

and has put immense love and mercy between them so that they can live a happier and a peaceful life. 

The Holy Quran talks about the importance of marriage and emphasized at many places; some are:  

Surah Ar-Rum: Chapter 30 Verse 212 

"And among His signs is that He created for you wives from among yourselves, that you may find 

repose in them, and He has put between you, affection and mercy”. 

 
* Student, First year, LLM (Executive), Jamia Milia Islamia 
1 Writ Petition (C) No. 118 of 2016 
2 Chapter 4 verse 128, The Noble Quran 544, (King Fahad Glorious Quran Printing Complex, Madina Munawwara, K.S.A, 

2016) 
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Surah Al-Araf: Chapter 7 verse 189 3 

“It is He Who created you from a single person (Adam), and then He has created from him his wife 

(Eve), in order that he might enjoy the pleasure of living with her.” 

This is how the Holy Quran defines the marriage as a firm union between husband and wife which is 

the most significant situation required for a happy family life but sometimes the conditions are so 

worse that this union comes to an end and this termination of union is called divorce. When all the 

doors of appeasement are closed and when it is apparent that now there is no option left to carry out 

married life together in an atmosphere of love and affection it is better to get separated. It is however 

considered the most hateful act amongst the permissible acts. Syed Khalid Rasheed quoted in his book 

“Talaq is the most detestable before God of all permitted things”4. 

When it comes to the relationship between husband and wife, the Holy Quran in Surah Al-Bakra5, uses 

the word ‘Libaas’ which means ‘garment’ and utters that the husband and wife are ‘garments’ for each 

other. But human beings have always played the moral values and always indulged in practices against 

the teachings and commandments Holy Quran have practiced divorce as a child play. Though knowing 

the consequences of divorce the human being have always turned towards such an immoral practice. 

In such a condition when the differences cannot be settled and when no chances are left for revival of 

relationship it is better to go for separation and the Holy Quran lays down the procedure for separation. 

However, the divorce should be resorted to extreme circumstance and should be considered as last 

option. If any quarrel or dispute has arisen between a husband and a wife and the living together 

becomes problematic, in such a situation one must not hurry in proclaiming divorce instead all efforts 

of reconciliation is required necessarily to be made and when all options are utilised then Holy Quran 

lays down the procedure to deal further.  

The most ironical thing is despite of the procedure laid down in the Holy Quran for divorce many 

persons are unaware of the correct procedure, and this is the reason that lack of knowledge give rise to 

confusion and disparities in life. 

 

DEFINITION OF TALAQ 

The English word for Talaq is Divorce, as according to Oxford, English-English-Hindi dictionary6 

which means “the Legal end of a marriage”. The Illustrated Oxford Dictionary7 defines the divorce 

as “The legal dissolution of marriage or a severance or separation (a divorce between thought and 

feeling)”. 

When marital congruence cannot be attained to the fullest, the Holy Quran allows the husband and 

wife to bring their matrimonial tie to an end. The Holy Quran provided fixed set of norms relating to 

divorce to the Muslims supported by the Quranic revelations, that we will discuss in detail in 

corresponding chapters. 

It has been pointed out by the several authorities that prior to Islam divorce among the early Arabs was 

easy and of frequent occurrence. But to take a fair and balanced view, it must be observed that the 

 
3 Ibid p.228 
4 Syed Khalid Rasheed, Muslim Law 104 (Eastern Book Company, Lucknow, 5th edn., 2009) 
5 “They are your garments and you are their garments”, Surah Al-Bakra, Chapter 2 verse 187, The Noble Quran 38, (King 

Fahad Glorious Quran Printing Complex, Madina Munawwara, K.S.A, 2016) 
6 Oxford English-English-Hindi Dictionary 350 (Oxford University Press, Oxford, 2008) 
7 Illustrated Oxford Dictionary 236 (Oxford University Press, Oxford, New York, 2006) 
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Prophet showed his dislike to it in no uncertain terms. He is reported to have said that ‘with Allah, the 

most detestable of all things permitted is divorce8. 

The reforms of Prophet Mohammad noticeable a new departure in the history of Eastern legislation. 

He restrained the power divorce possessed by the husbands; he gave to the women the right of 

obtaining a separation on reasonable grounds; and towards the end of his life he went so far as 

practically to forbid its exercise by the men without the intervention of arbiters or a judge. He 

pronounced Talaq to be the most detestable before the Almighty God of all permitted things, for it 

prevented conjugal happiness and interfered with the proper bringing-up of children9. 

 

TALAQ IN PRE-ISLAMIC ARABIA 

Among the pre-Islamic Arabs, the power of divorce possessed by the husband was unlimited10. They 

could divorce their wives at any time, for any reason or without any reason11.  they could also revoke 

their divorce, and divorce again as many times as they preferred12. They could, moreover, if they were 

so inclined, swear that they would have no intercourse with their wives, though still living with them13.  

according to Abdul Rahim, at least four various types of dissolution of marriage were known in pre-

Islamic Arabia. these were talaq, Ila, Zihar and Khula. A woman is absolutely separated through any 

of these four modes was probably free to marry, but she could not do so until sometime, called the 

period of iddat, had passed. Sometimes, pregnant wife was divorced and was married to another person 

under an agreement14. It is interesting to note that the period of that in case of death of husband then 

was one year15. 

 

MODES OF TALAQ 

Talaq-Ul-Sunnat 

Talaq-ul-Sunnat is regarded to be the approved form of Talaq and was the recognised by Prophet 

Muhammad (PBUH). Since it is based on Sunnah i.e. the Prophet’s tradition it is called as Talaq-ul-

Sunnat. However, the Prophet always considered Talaq an evil. Prophet recommended only revocable 

Talaq, because in this form the Talaq do not become final at once and possibility of conciliation is left 

between couple. 

It was held in Rukia Khatun v. Abdul Khalik Laskar16, the correct law of Talaq as ordained by the Holy 

Quran is that Talaq must be for a reasonable cause and be preceded by attempts at reconciliation 

between the husband and the wife by two arbitrators- one from the wife's family and other from the 

husband’s; if the attempts fail, talak may be affected. 

The Talaq-ul-sunnat are of further of two types: 

i. Talaq-e-ahsan (Most approved) 

ii. Talaq-e-hasan (Approved) 

 
8 A.A.A. Fyzee, Outlines of Muhammadan Law 146 (Oxford University Press, 1999) 
9 ibid. p.146-147 
10 Syed Khalid Rasheed, Muslim Law 103 (Eastern Book Company, Lucknow, 5th edn., 2009) 
11 ibid 
12 ibid 
13 ibid 
14 ibid 
15 ibid 
16 (1981) 1 Gau LR 358 
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When all the gates are closed and when it is apparent that now the relationship between husband and 

wife cannot be established anymore, the husband should assert a divorce sentence as prescribed by the 

Holy Quran.  

Talaq-e-Ahsan  

The most approved form of Talaq which is described in detail in Holy Quran as well. According to 

Hedaya, this method of divorce is the most approved because the companions of the prophet approved 

it, and second, because it remains within the power of the husband to revoke the divorce during iddat, 

which is three months, or till delivery17.  

Quran in Surah Al-Nisa chapter 4 verse 3518 , lays down that when the differences between the 

husband and wife are to that extent that the presumption of separation is seen, an arbitrator should be 

appointed from both families to reconcile and revive the relationship. However, if the relation between 

them is extreme unpleasant and the husband has decided to divorce his wife, he should first wait until 

she has completed her menstrual cycle, he should then pronounce Talaq once in presence of two 

competent witness19. Now the wife shall observe iddat and during her iddat she must stay in her 

husband’s house20 for the prescribed period of three menstrual cycles as the Holy Quran says in Surah 

Al-Bakrah Chapter 2 verse 22821 , and if owing to age or any disease or any other reason a woman 

does not have her menstrual cycles then the Holy Quran says in Surah At-Talaq, Chapter 65, verse 4 

that she must wait for three months22, while iddat period for a pregnant woman is up to the birth of the 

child23. However, for a newly married couple and who have not consummated yet, the wife does not 

require to observe iddat24. After pronouncing the Talaq it is obligation upon husband to keep the wife 

with him during the iddat period as mentioned in Holy Quran in Surah At-Talaq, Chapter 65 verse 625, 

and it is an obligation upon husband to maintain her divorced wife as mentioned in the Holy Quran in 

Surah At-Talaq, Chapter 65 verse 726. The reason behind her compulsory stay in her husband’s house 

is living together may flourish the relationship again and the possibility of conciliation is maximum. 

The Holy Quran in Surah Al-Baqrah, Chapter 2 verse 23127 lays down that in any case the husband 

has right to revoke his decision divorce during the iddat period, he can take his wife back without 

remarrying her and they shall remain husband and wife. The Talaq may be revoked either by express 

words, or impliedly by cohabitation within the iddat period28. On such revocation, it is not necessary 

 
17 Syed Khalid Rasheed, Muslim Law 107 (Eastern Book Company, Lucknow, 5th edn., 2009) 
18  Al-Nisa, Chapter 4 verse 35, The Noble Quran 112, (King Fahad Glorious Quran Printing Complex, Madina 

Munawwara, K.S.A, 2016) 
19 Surah At-Talaq, Chapter 65 verse 2, The Noble Quran 768, (King Fahad Glorious Quran Printing Complex, Madina 

Munawwara, K.S.A, 2016) 
20 Surah At-Talaq, Chapter 65 verse 1, The Noble Quran 768, (King Fahad Glorious Quran Printing Complex, Madina 

Munawwara, K.S.A, 2016) 
21  Surah Al-Baqrah, Chapter 2 verse 228, The Noble Quran 49, (King Fahad Glorious Quran Printing Complex, Madina 

Munawwara, K.S.A, 2016) 
22 Surah At-Talaq, Chapter 65 verse 1, The Noble Quran 768, (King Fahad Glorious Quran Printing Complex, Madina 

Munawwara, K.S.A, 2016) 
23 ibid 
24 Surah Al-Ahzab, Chapter 33 verse 49, The Noble Quran 570, (King Fahad Glorious Quran Printing Complex, Madina 

Munawwara, K.S.A, 2016) 
25 Surah At-Talaq, Chapter 65 verse 6, The Noble Quran 771, (King Fahad Glorious Quran Printing Complex, Madina 

Munawwara, K.S.A, 2016) 
26 Surah At-Talaq, Chapter 65 verse 7, The Noble Quran 771, (King Fahad Glorious Quran Printing Complex, Madina 

Munawwara, K.S.A, 2016) 
27 Surah Al-Bakra, Chapter 2 verse 231, The Noble Quran 50, (King Fahad Glorious Quran Printing Complex, Madina 

Munawwara, K.S.A, 2016) 
28 Syed Khalid Rasheed, Muslim Law 108 (Eastern Book Company, Lucknow, 5th edn., 2009) 
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for the wife to undergo intermediary marriage, the husband can simply say,’ I have retained you’29. 

After the iddat period lapsing without revocation, the Talaq becomes final and irrevocable30. 

However, once iddat period is over the husband can take his wife back only after husband contract a 

new marriage with his divorced wife31.  

There may be one more reason why ahsan form of Talaq is considered the best form of Talaq as if a 

husband makes any proclamation of Talaq in anger, and realises his mistake afterwards anytime within 

the iddat period, he has sufficient time to revoke the same.  

If after first divorce was pronounced and revoked within iddat period or the iddat period was over and 

the husband has contracted remarriage with his divorced wife, subsequently during lifetime due to any 

reason, the unfortunate condition again arises for second time the husband can divorce his wife for the 

second time, rest of the procedures shall follow as was in first proclamation of divorce i.e. the wife 

shall observe iddat for suggested period and the husband is at option to revoke his decision during the 

iddat period and if iddat period is over he is required to contract a new marriage with her. It was the 

second Talaq.  

And, then for the third time if the unfortunate situation again ascends between the husband and wife 

who already had tasted the divorce two times, the husband pronounces the third Talaq, the Holy Quran 

sets its limit here and Surah Al-Bakrah, Chapter 2 verse 23032, provides that after pronouncement of 

third Talaq the parties are left with no option than to separate and the husband cannot take his wife 

back in marriage unless the wife contract a second marriage to a man and that man i.e. her second 

husband either dies or divorce her of his own free will without any thoughtful plan, but on account of 

naturally arisen situations or circumstances. 

Talaq-e-hasan 

Talaq-e-hasan i.e. the proper and approved form of Talaq. In this procedure too, the provision of 

revocation exists. In Talaq-e-hasan the husband sequentially pronounces divorces three times during 

sequential periods of purity (tuhr)33. It is therefore, a divorce upon a divorce”, where the first and 

second pronouncements are revoked and followed by third, only then talak becomes irrevocable34. 

Each of these announcements should have been made at a time when no intercourse has taken place 

during that particular period of purity35.  

In a nut shell, “if a husband utters first Talaq when the wife is free from her menstrual cycle and no 

repudiation of Talaq took place, first Talaq is complete but if he repudiated the divorce either by 

express words or by making conjugal relation, they shall remain husband and wife, though, if any time 

in the future the indifference rises the husband shall pronounce second divorce in her purity, and if he 

does not repudiate the divorce second Talaq is complete, but if he repudiates they shall remain husband 

and wife, but in any case anytime in future the indifference rises and the husband proclaim the third 

divorce, it is final and irrevocable.    

The Talaq-e-hasan is thus formulated as: 

 
29 ibid  
30 ibid p.107 
31 Surah Al-Bakra, Chapter 2 verse 232, The Noble Quran 50, (King Fahad Glorious Quran Printing Complex, Madina 

Munawwara, K.S.A, 2016) 
32 Surah Al-Bakra, Chapter 2 verse 230, The Noble Quran 50, (King Fahad Glorious Quran Printing Complex, Madina 

Munawwara, K.S.A, 2016) 
33 Syed Khalid Rasheed, Muslim Law 107 (Eastern Book Company, Lucknow, 5th edn., 2009) 
34 Ibid 
35 A.A.A. Fyzee, Outlines of Muhammadan Law 153 (Oxford University Press, 1999) 
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• A husband pronounces first proclamation of Talaq during tuhr i.e. when woman is free from 

her menstrual cycle. (The husband is at option to take his wife back any time before the 

proclamation of second Talaq) 

• During the next tuhr the husband shall pronounce the second proclamation of Talaq (The 

husband is again at option to take his wife back any time before the proclamation of third 

Talaq) 

• In the third tuhr the third proclamation of Talaq is made (Now the husband cannot take his 

wife back until there is an intermediary marriage) 

If before the pronouncement of third Talaq, the Talaq is either not revoked expressly or no 

consummation has taken place the Talaq become final and irrevocable. It is relevant to mention here 

that the first and second pronouncements of Talaq may be revoked by the husband either expressly by 

stating words or impliedly by resuming conjugal relations. On the other hand, if no revocation is 

completed after the first or second pronouncement of Talaq then husband is at the option to make the 

third pronouncement and as soon as the third pronouncement is made, the Talaq becomes final and 

irrevocable and the marriage dissolves and now remarriage between the parties become impossible as 

Talaq is twice only but if the parties want to remarry they can go only after intermediary marriage i.e. 

once divorce is pronounced third time it is irrevocable and the husband cannot take his wife back 

unless she marries another man and that man i.e. the second husband either dies or divorce her of his 

own free will without any deliberate plan, but on account of naturally arisen circumstances. 

Where the wife is not subject to menstrual courses, an interval of 30 days is required between each 

successive repudiation. Talaq-e-hasan tries to put an end to a cruel pre-Islamic practice to divorce wife 

and take her back several times in order to ill-treat her36. 

Through this method of Talaq, the husband has been given two chances of divorcing and taking the 

wife back, but the third he does so, the Talaq becomes irrevocable37. In this way, the process of 

divorcing and repudiating cannot be continued indefinitely38. Therefore, it is a kind of relief to the wife 

from the harassment and tension on account of uncertainty that the Arabs could cause her by repeated 

Talaq and revocations without limit39. The Prophet restrained them to the limit of three repetitions40. 

Further shackle on the overbearing males was by way of the requirements of intermediary marriage, 

its consummation and divorce before remarriage with such wife41. Of course, the aspect of her further 

humiliation involved in this process was overlooked42.  

Talaq-ul-biddat 

It is considered as the most condemned form as the parties are left with no option of reconciliation. 

Here the husband does not follow the appropriate form of Talaq i.e., Talaq-us-sunnat, and neither pays 

any attention to the period of purity nor to the abstention from intercourse43. The Prophet Muhammad 

never approved a Talaq wherein the opportunity of reconciliation was lacking. Hence, the irrevocable 

Talaq was not in practice during his life. 

The dissolution of marriage in which the husband pronounces triple Talaq in one instance, wherein 

there is no opportunity of reconciliation. In this form three pronouncements made in a single tuhr, 

 
36 Syed khalid Rasheed, Muslim Law 108 (Eastern Book Company, Lucknow, 5th edn., 2009) 
37 Ibid  
38 Ibid  
39 Ibid  
40 Ibid  
41 ibid  
42 ibid  
43 ibid 
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either in one sentence e.g. “I divorce thee triply or thrice” or in three sentences, “I divorce thee, I 

divorce thee, I divorce thee”, such a Talaq is lawful, although sinful, in Hanafi Law 

The husband may say that he divorces his wife a hundred times, the Talaq is complete. So, also if he 

shows his intention in writing. For example, he writes: “I by my free will, divorces my wife by one 

bain Talaq (irrevocable divorce) and renounce her from the state of being my wife”, an irrevocable 

divorce has been affected44. 

Allahabad High Court in Rahmatullah vs State of UP45, has given the new meaning and new direction 

to the law of talaq. Justice Tilhari observed: 

Talaq-ul -biddat or talaq-e-bidai, that is giving an irrevocable divorce at once or at one sitting or by 

pronouncing it in a to her once in an irrevocable form, without allowing the period of waiting for 

reconciliation or without allowing the will of Allah to bring about reunion, by removing difference or 

cause of differences and helping the two in solving their differences, runs counter to the mandate of 

the Holy Quran and has been regarded as by all under Islam- Sunnat, to be sinful. 

Talaq-e-tafwid 

A wife is also provided with the rights to initiate divorce, the only difference is she will demand the 

divorce from her husband, and if the husband refuses, she has all the right to take the matter to the 

court of law. The matter will then be decided by the law of the land. 

A husband may delegate his power to give Talaq to either a third party or to his wife at the time when 

marriage is contracted or anytime during the subsistence of marriage. This delegation is called 

Tafweez. An agreement made either before or after the marriage providing that the wife is at liberty to 

divorce herself from her husband. 

A stipulation that, under certain specific conditions, the wife can pronounce divorce upon herself has 

been held to be valid, provided first, that the option is not absolute and unconditional and also, that the 

conditions are reasonable and not opposed to the public policy46. 

The wife exercising her powers under the agreement must establish that the conditions entitling her to 

exercise the power have been fulfilled47. This form of delegated divorce is perhaps the most potent 

weapon in the hands of a Muslim wife to obtain her freedom without the intervention of any court and 

is now beginning to be fairly common in India48.  

Even when the wife exercises the option, it will be called a divorce of wife by husband, as he would 

be acting on his behalf. in spite of the delegation the husband retains the right to Talaq her according 

to his choice49. The power so delegated cannot be revoked by the husband. 

The delegation must be made in clear terms and the circumstances in which device (or a minor wife's 

guardian) is to exercise the choice must be spelt clearly50. The wife must exercise her option expressly, 

near happening of the stipulated event would not per se result in Talaq51. It was found in Hamidoolla 

 
44 ibid p.109 
45 II (1994) DMC 64 
46 A.A.A. Fyzee, Outlines of Muhammadan Law 158-159, (Oxford University Press, 1999) 
47 ibid 
48 ibid 
49Syed khalid Rasheed, Muslim Law113, (Eastern Book Company, Lucknow, 5th edn., 2009) 
50 Ibid 
51 ibid 
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v. Feizunnissa52, that thus delegation of the right to Talaq if the husband fails to pay her maintenance 

may be delegated. 

Khula 

Khula is divorce at the request of wife in which a wife proposes her husband as a matter of right to 

dissolve the marriage from her husband by relinquishing her claim. It is however the option of the 

husband to either accept or reject the proposal. Therefore, the essential conditions for khula are -  

• Offer by wife. 

• Acceptance by husband. 

• Consideration for the relinquishment of claim by wife (the consideration may be money, 

property, dower or any other valuable article). 

The Holy Quran has granted husband the right to divorce. Women, though, can seek divorce if she 

wants to, in such a situation she will ask her husband to divorce her and if the husband declines, she 

has the right to take the matter to the court. The matter will then be decided by the court of the law. 

The Holy Quran in Surah Al-Bakrah, Chapter 4 verse 12853, lays if it is impossible to remain together 

and if wife seeks divorce from husband it is better to get separated. 

Mubarat 

When the divorce is affected by mutual consent of the husband and wife, it is known as Mubarat54. 

The word mubarat denotes the act of freeing one another mutually.  In the case of khula, he wife begs 

to be released and the husband agrees for a certain consideration which is usually a part or the whole 

of the Meher; while in Mubarat apparently both are happy at the prospect of being rid of each other55. 

Faskh (Judicial annulement) 

It refers to the power of Kazi (in India, law court) to dissolve a marriage on the application of the wife. 

the law faskh is founded upon Quran and traditions, “if women be prejudiced by a marriage, let it be 

broken off”56.  

In India, such judicial annulments are governed by section 2 of The Dissolution of Muslim marriages 

Act, 1939.  

Section 2 of the Act lays down the following Grounds on which a Muslim woman seek divorce: 

i. that the whereabouts of the husband have not been known for a period of 4 years 

ii. that the husband has neglected or has failed to provide for her maintenance for a period of 2 

years 

iii. that the husband has been sentenced to imprisonment for a period of 7 years or upwards 

iv. that the husband has failed to perform, without reasonable cause, his marital obligations for a 

period of 3 years. 

v. that the husband was impotent at the time of the marriage and continues to be so. 

vi. that the husband has been insane for a period of 2 years or is suffering from leprosy or a virulent 

veneral disease. 

 
52 ILR (1919) 46 Cal 141 
53 “And if a woman fears from her husband contempt or evasion, there is no sin upon them if they make terms of settlement 

between them - and settlement is best.”, Surah Al-Nisa, Chapter 4 verse 128, The Noble Quran 130, (King Fahad Glorious 

Quran Printing Complex, Madina Munawwara, K.S.A, 2016) 
54 Syed Khalid Rasheed, Muslim Law 115 (Eastern Book Company, Lucknow, 5th edn. 2009) 
55 A.A.A. Fyzee, Outlines of Muhammadan Law (163-64, Oxford University Press, 1999) 
56 Syed Khalid Rasheed, Muslim Law 118 (Eastern Book Company, Lucknow, 5th edn. 2009) 
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vii. That she, having been given in marriage by her father or other guardian before she attained the 

age of 15 years, repudiated the marriage before attaining the age of 18 years. 

viii. The husband treats her with cruelty, that is to say: 

a. habitually assaults her or makes her life miserable by cruelty of conduct even if such 

conduct does not amount to physical ill treatment, or 

b. associates with women of evil repute or leads an infamous life, or 

c. attempts to force her to lead an immoral life, or 

d. dispossess of her property or prevents her exercising her legal rights over it, or 

e. obstructs her in the observance of her religious profession or practice, or 

f. if he has more wives than one, does not treat her equitably in accordance with the 

injunctions of the Quran,  

ix. On any other ground which is recognised as valid for the dissolution of marriage under 

Muslim law.  

 

TRIPLE TALAQ 

The practice of enunciating ‘Talaq’ three times in a row instantly and the wife is out of the husband’s 

company, is a bad practice and has nothing to do with teachings of Quran. There is not a single verse 

in the Holy Quran that legalizes Talaq in one sitting. The Holy Quran does not recognise the instant 

triple Talaq, instead it has framed a precise law relating to the procedure of Talaq. Instant Triple Talaq 

is a slap on the face of the women since it upsets their sentiments. It gives no space reconciliation, and 

forces them to live in scarcity and living the life of an exile. The instant triple Talaq is often a prevalent 

practice in India but it has now been declared unconstitutional by the Hon’ble Supreme Court of India, 

vide judgment dated 22.08.2017 in Shayara Bano v. Union of India57. 

In this form three pronouncements ae made in a single tuhr, either in one sentence e.g. “I divorce thee 

triply or thrice” or in three sentences, “I divorce thee, I divorce thee, I divorce thee”, such a Talaq is 

lawful, although sinful, in Hanafi Law58.  

Evolution of the Concept of Triple Talaq 

During the period of ignorance i.e. Aiyyam-e-jahiliya in Arab even after the prophecy of Muhammad, 

the natives of Arab use to pronounce Talaq three times instantly and take their wife back after 

sometime. The wife in such a state was at the mercy of the husband, as she was not at liberty to contract 

another marriage. Therefore, the situation of women was like a bonded labour. 

Prophet Muhammad took the practice of instant talaq very seriously and never recognised such evil 

practice. S. A. Kader quoted59, as a matter of fact, the capricious and irregular exercise of power of 

divorce which was in the beginning left to the husbands was strongly disapproved by the Prophet. It is 

reported that when once news was brought to him that one of his companion had divorced his wife 

pronouncing the three Talaq at one and at the same time, the Prophet stood up in anger on his carpet 

and declared that the man was making of plaything of the words of God and made him take back his 

wife. 

That after the demise of Prophet Muhammad and even during the caliphate of Abu Bakr, the instant 

triple was a derecognised act. It was though the caliphate Umar when saw that, Arabs use to pronounce 

Talaq three times instantly and take their wife back after sometime, he enforced triple divorce as 

 
57 Writ Petition (C) No. 118 of 2016 
58 A.A.A. Fyzee, Outlines of Muhammadan Law (154, Oxford University Press, 1999) 
59 S.A.Kader, Muslim Law of Marriage and Succession in India 37-38 (Eastern Law House, Calcutta, 1998) 
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irrevocable divorce and no one will be allowed to take his wife back after enunciating three divorces 

in one go. 

 

ROLE OF INDIAN JUDICIARY IN DEALING WITH TRIPLE TALAQ 

It has always been a matter of debate in cases that involved the supremacy between personal laws and 

the rights enshrined under the constitution of India. That since the Muslim community is dealt with 

the personal laws, it has always been a trouble for judiciary to resolve the dispute in the matter of talaq. 

That since triple talaq is not concept of Indian Law but it is a tradition from the time of Caliph Umar, 

hence, while dealing with the subject the judiciary has always taken due care while formulating any 

principle and making any opinion. 

It was held in Sarabhai v. Ralia Bai60 that Talak-ul-biddat is good in law though bad in theology. 

The Supreme Court has derecognised the husband dictate to divorce in any manner, from any date past 

or future and without any proof. the apex court held in Shameem Ara v.  state of UP61, that the 

conditions precedent for effectiveness of divorce was the pronouncement of divorce which has to be 

proved on evidence. Merely taking a plea in the written statement before the trial court in reply to an 

application for maintenance, that the husband had divorced the applicant sometime in the past would 

not have the effect of effectuating a divorce. Nor could a similar statement made in affidavit by the 

husband in some other case to which the wife was not even a party, be regarded as an evidence of 

divorce accomplished. 

The instant triple Talaq is often a rampant practice in India but Supreme Court of India Shayara Bano 

v. Union of India62 has now declared it unconstitutional vide judgment dated 22.08.2017. 

 

SHAYARA BANO’S JUDGMENT 

The Supreme Court of India in Shayara Bano v. Union of India63 has declared the instant triple talaq 

unconstitutional with a 3:2 majority. Below is the findings and views of the coram of the said case. 

Justice J. S. Kehar & Justice Abdul Nazeer view 

The first issue was “Has ‘talaq-e-biddat’, which is concededly sinful, sanction of law?”Paragraph no. 

127 

It was stated by the Hon’ble Court in paragraph no.127 of the judgment: 

A simple issue, would obviously have a simple answer.  Irrespective of what has been stated by 

the learned counsel for the rival parties, there can be no dispute on two issues.  Firstly, that the 

practice of ‘talaq-e-biddat’ has been in vogue since the period of Umar, which is roughly more than 

1400 years ago.  Secondly, that each one of learned counsel, irrespective of who they represented, 

(the petitioners or the respondents), acknowledged in one voice, that ‘talaq-e-biddat’ though bad in 

theology, was considered as “good” in law.  All learned counsel representing the petitioners were 

also unequivocal, that ‘talaq-e-biddat’ was accepted as a “valid” practice in law.  That being so, it 

is not possible for us to hold, the practice to be invalid in law, merely at the asking of the petitioners, 

just because it is considered bad in theology. 

 
60 ILR (1906) 30 Bom 537 
61 (2002) 7 SCC 518 
62 Writ Petition (C) No. 118 of 2016 
63 Writ Petition (C) No. 118 of 2016 
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While dealing with the question “Is the practice of talaq-e-biddat approved/disapproved by hadith”, 

The coram suggested in paragraph 137 of the judgment: 

It was pointed out, that under the Muslim ‘personal law’, the religious head – the Imam would be 

called upon to decipher the teachings expressed in the Quran and the ‘hadiths’, in order to resolve 

a conflict between the parties. It was submitted, that the Imam alone, had the authority to resolve a 

religious conflict, amongst Muslims.  It was submitted, that the Imam would do so, not on the 

basis of his own views, but by relying on the verses from the Quran, and the ‘hadiths’, and based 

on other jurisprudential tools available, and thereupon he would render the correct interpretation. 

Further in paragraph 138, it is submitted: 

The question of validity of talaq-e-biddat’ has never been debated before this Court.  This is the 

first occasion that the matter is being considered after rival submissions have been advanced. 

In paragraph 139, it is submitted: 

It would be appropriate for us, to refrain from entertaining a determination on the issue in hand, 

irrespective of the opinion expressed in the four judgments relied upon by learned counsel for the 

petitioners, and the Quranic verses and ‘hadiths’ relied upon by the rival parties.  We truly do not 

find ourselves, upto the task.  We have chosen this course, because we are satisfied, that the 

controversy can be finally adjudicated, even in the absence of an answer to the proposition posed 

in the instant part of the consideration. 

The next question is “Is the practice of ‘talaq-e-biddat’, a matter of faith for Muslims? If yes, whether 

it is a constituent of their ‘personal law’?” 

In paragraph 144, it is observed: 

The fact, that about 90% of the Sunnis in India, belong to the Hanafi school, and that, they have 

been adopting ‘talaq-e-biddat’ as a valid form of divorce, is also not a matter of dispute. 

It is therefore clear, that amongst Sunni Muslims belonging to the Hanafi school, the practice of 

‘talaq-e-biddat’, has been very much prevalent, since time immemorial.  It has been widespread 

amongst Muslims in countries with Muslim popularity. 

And therefore, it would not be incorrect to conclude, that an overwhelming majority of Muslims in 

India, have had recourse to the severance of their matrimonial ties, by way of ‘talaq-e-biddat’ – as 

a matter of their religious belief – as a matter of their faith. 

In paragraph 144, it is observed: 

We are satisfied, that the practice of ‘talaq-e-biddat’ has to be considered integral to the religious 

denomination in question – Sunnis belonging to the Hanafi school.  There is not the slightest 

reason for us to record otherwise.  We are of the view, that the practice of ‘talaq-e-biddat’, has had 

the sanction and approval of the religious denomination which practiced it, and as such, there can 

be no doubt that the practice, is a part of their ‘personal law’. 

The next issue was “Did the Muslim Personal Law (Shariat) Application Act, 1937 confer statutory 

status to the subjects regulated by the said legislation?” 

The court observed in paragraph 146: 

‘Personal law’ has a constitutional protection.  This protection is extended to ‘personal law’ 

through Article 25 of the Constitution.  It needs to be kept in mind, that the stature of ‘personal 

law’ is that of a fundamental right. The elevation of ‘personal law’ to this stature came about when 
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the Constitution came into force.  This was because Article 25was included in Part III of the 

Constitution. 

In paragraph 156 the Hon’ble Court held: 

We are of the view, that the Shariat Act recognizes the Muslim ‘personal law’ as the ‘rule of 

decision’ in the same manner as Article 25 recognises the supremacy and enforceability of ‘personal 

law’ of all religions.  We are accordingly satisfied, that Muslim ‘personal law’ – ‘Shariat’ as body 

of law, was perpetuated by the Shariat Act, and what had become ambiguous (due to inundations 

through customs and usages), was clarified and crystalised. 

In paragraph no.157, the Court observed: 

In view of the conclusions recorded in the foregoing paragraph, it is not possible for us to accept, 

the contention advanced on behalf of the petitioners, that the questions/subjects covered by the 

Muslim Personal Law (Shariat) Application Act, 1937 ceased to be ‘personal law’ and got 

transformed into ‘statutory law’. 

The next issue was “Does ‘talaq-e-biddat’, violate the parameters expressed in Article 25 of the 

Constitution?” 

In paragraph 164, the Court is of opinion: 

It is not possible for us to accept, that the practice of ‘talaq-e-biddat’ can be set aside and held as 

unsustainable in law for the three defined purposes expressed in Article 25(1), namely, for reasons 

of it being contrary to public order, morality and health.  Viewed from any angle, it is impossible 

to conclude, that the practice impinges on ‘public order’, or for that matter on ‘health’.  We are 

also satisfied, that it has no nexus to ‘morality’, as well.  Therefore, in our considered view, the 

practice of ‘talaq-e-biddat’ cannot be struck down on the three non-permissible/prohibited areas 

which Article 25 forbids even in respect of ‘personal law’. 

In paragraph 165, the Court is of opinion: 

The only remaining ground on which the challenge to ‘talaq-e-biddat’ under Article 25 could be 

sustainable is, if ‘talaq-e-biddat’ can be seen as violative of the provisions of Part III of the 

Constitution. 

The fundamental rights enshrined in Articles 14, 15 and 21 are as against State actions.  A 

challenge under these provisions (Articles 14, 15 and 21) can be invoked only against the State. 

Since we have held that Muslim ‘personal law’ – ‘Shariat’ is not based on any State Legislative 

action, we have therefore held, that Muslim ‘personal law’ – ‘Shariat’, cannot be tested on the 

touchstone of being a State action. Muslim ‘personal law’ – ‘Shariat’, in our view, is a matter of 

‘personal law’ of Muslims, to be traced from four sources, namely, the Quran, the ‘hadith’, the 

‘ijma’ and the ‘qiyas’. None of these can be attributed to any State action. 

Personal law’, being a matter of religious faith, and not being State action, there is no question of 

its being violative of the provisions of the Constitution of India. 

In paragraph 190 it was concluded: 

1. Despite the decision of the Rashid Ahmad case on the subject of ‘talaq-e-biddat’, by the Privy 

Council, the issue needs a fresh examination, in view of the subsequent developments in the 

matter.  
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2. All the parties were unanimous, that despite the practice of ‘talaq-e-biddat’ being considered 

sinful, it was accepted amongst Sunni Muslims belonging to the Hanafi school, as valid in law, 

and has been in practice amongst them.  

3. It would not be appropriate for this Court, to record a finding, whether the practice of ‘talaq-e-

biddat’ is, or is not, affirmed by ‘hadiths’, in view of the enormous contradictions in the ‘hadiths’, 

relied upon by the rival parties.  

4. ‘Talaq-e-biddat’ is integral to the religious denomination of Sunnis belonging to the Hanafi 

school.  The same is a part of their faith, having been followed for more than 1400 years, and as 

such, has to be accepted as being constituent of their ‘personal law’.  

5. The contention of the petitioners, that the questions/subjects covered by the Muslim Personal 

Law (Shariat) Application Act, 1937, ceased to be ‘personal law’, and got transformed into 

‘statutory law’, cannot be accepted, and is accordingly rejected.  

6. ‘Talaq-e-biddat’, does not violate the parameters expressed in Article 25 of the Constitution.  

The practice is not contrary to public order, morality and health.  The practice also does not 

violate Articles 14, 15 and 21 of the Constitution, which are limited to State actions alone.  

7. The practice of ‘talaq-e-biddat’ being a constituent of ‘personal law’ has a stature equal to other 

fundamental rights, conferred in Part III of the Constitution.  The practice cannot therefore be 

set aside, on the ground of being violative of the concept of the constitutional morality, through 

judicial intervention.  

8. Reforms to ‘personal law’ in India, with reference to socially unacceptable practices in different 

religions, have come about only by way of legislative intervention. Such legislative intervention 

is permissible under Articles 25(2) and 44, read with entry 5 of the Concurrent List, contained in 

the Seventh Schedule of the Constitution.  The said procedure alone need to be followed with 

reference to the practice of ‘talaq-e-biddat’, if the same is to be set aside.  

9. International conventions and declarations are of no avail in the present controversy, because the 

practice of ‘talaq-e-biddat’, is a component of ‘personal law’, and has the protection of Article 

25 of the Constitution. 

In paragraph no.192, minority held: 

We have arrived at the conclusion, that ‘talaq-e-biddat’, is a matter of ‘personal law’ of Sunni 

Muslims, belonging to the Hanafi school.  It constitutes a matter of their faith. It has been practiced 

by them, for at least 1400 years.  We have examined whether the practice satisfies the constraints 

provided for under Article 25 of the Constitution, and have arrived at the conclusion, that it does 

not breach any of them.  We have also come to the conclusion, that the practice being a component 

of ‘personal law’, has the protection of Article 25 of the Constitution. 

The coram further concluded in paragraph 193: 

Religion is a matter of faith, and not of logic.  It is not open to a court to accept an egalitarian 

approach, over a practice which constitutes an integral part of religion. 

 

Justice Kurien Joseph’s observations 

In paragraph 1: 

What is bad in theology was once good in law but after Shariat has been declared as the personal 

law, whether what is Quranically wrong can be legally right is the issue to be considered in this 

case. Therefore, the simple question that needs to be answered in this case is only whether triple 

talaq has any legal sanctity. 

In paragraph 15: 
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After a detailed discussion on the aforementioned cases, it has been specifically held by this Court 

in Shamim Ara, at paragraph 15 that “…there are no reasons substantiated in justification of talaq 

and no plea or proof that any effort at reconciliation preceded the talaq.” It has to be particularly 

noted that this conclusion by the Bench in Shamim Ara is made after “respectful agreement” with 

Jiauddin Ahmed that “talaq must be for a reasonable cause and be preceded by attempts at 

reconciliation between the husband and the wife by two arbiters — one from the wife’s family and 

the other from the husband’s; if the attempts fail, ‘talaq’ may be effected.” In the light of such 

specific findings as to how triple talaq is bad in law on account of not following the Quranic 

principles, it cannot be said that there is no ratio decidendi on triple talaq in Shamim Ara. 

In paragraph 24 

Merely because a practice has continued for long, that by itself cannot make it valid if it has been 

expressly declared to be impermissible. 

Therefore, in any case, after the introduction of the 1937 Act, no practice against the tenets of Quran 

is permissible. Hence, there cannot be any Constitutional protection to such a practice and thus, my 

disagreement with the learned Chief Justice for the constitutional protection given to triple talaq. 

In paragraph No. 26: 

Fortunately, this Court has done its part in Shamim Ara. I expressly endorse and re-iterate the law 

declared in Shamim Ara. What is held to be bad in the Holy Quran cannot be good in Shariat and, 

in that sense, what is bad in theology is bad in law as well. 

 

Justice R.F. Nariman’s view 

Having perused a copy of the learned Chief Justice’s judgment, I am in respectful disagreement with 

the same. 

Justice R.F. Nariman quoted Mulla: 

Degrees of obedience: Islam divides all actions into five kinds which figure differently inthe sight of 

God and in respect of which His Commands are different.  This plays an important part in the lives 

of Muslims. 

• First degree: Fard.  Whatever is commanded in the Koran, Hadis or ijmaa must be obeyed.  

Wajib. Perhaps a little less compulsory than Fard but only slightly less so. 

• Second degree: Masnun, Mandub and Mustahab: These are recommended actions.  

• Third degree: Jaiz or Mubah: These are permissible actions as to which religion is indifferent.  

• Fourth degree: Makruh: That which is reprobated as unworthy. 

• Fifth degree: Haram: That which is forbidden.” 

In paragraph 25: 

It is clear that Triple Talaq is only a form of Talaq which is permissible in law, but at the same time, 

stated to be sinful by the very Hanafi school which tolerates it. 

Triple Talaq does not fall within the first degree (), since even assuming that it forms part of the 

Koran, Hadis or Ijmaa, it is not something “commanded”.  Equally Talaq itself is not a 

recommended action and, therefore, Triple Talaq will not fall within the second degree.  Triple 

Talaq at best falls within the third degree, but probably falls more squarely within the fourth degree.  

It will be remembered that under the third degree, Triple Talaq is a permissible action as to which 

religion is indifferent.  Within the fourth degree, it is reprobated as unworthy.  We have already 
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seen that though permissible in Hanafi jurisprudence, yet, that very jurisprudence castigates Triple 

Talaq as being sinful.  It is clear, therefore, that Triple Talaq forms no part of Article 25(1). 

 

Justice R. F. Nariman & Justice Uday Umesh Lalit view 

In paragraph 57: 

Given the fact that Triple Talaq is instant and irrevocable, it is obvious that any attempt at 

reconciliation between the husband and wife by two arbiters from their families, which is essential 

to save the marital tie, cannot ever take place.  Also, as understood by the Privy Council in Rashid 

Ahmad (supra), such Triple Talaq is valid even if it is not for any reasonable cause, which view of 

the law no longer holds good after Shamim Ara (supra).  This being the case, it is clear that this 

form of Talaq is manifestly arbitrary in the sense that the marital tie can be broken capriciously and 

whimsically by a Muslim man without any attempt at reconciliation so as to save it.  This form of 

Talaq must, therefore, be held to be violative of the fundamental right contained under Article 14 

of the Constitution of India.  In our opinion, therefore, the 1937 Act, insofar as it seeks to recognize 

and enforce Triple Talaq, is within the meaning of the expression “laws in force” in Article 13(1) 

and must be struck down as being void to the extent that it recognizes and enforces Triple Talaq. 

The Hon’ble Supreme Court therefore with 3:2, declared the Instant triple talaq unconstitutional, and 

moreover recommended the government to enact the law pertaining to the same. 

 

IMPACT OF SHAYARA BANO JUDGMENT 

The decision was considered a milestone in the life of the Muslim women who are the worst sufferers. 

It is a fact that that triple talaq affects poorer sections of Muslim women who are mostly vulnerable 

class and are unable to go to court for financial reasons. The other form of triple talaq as discussed in 

the paper above shall continue to remain valid. It means the instant triple talaq was declared 

unconstitutional but the concept of talaq is not abolished anymore. It will open a new gate of argument 

at the end. The verdict did not touch the other forms of talaq which means the Muslim male who are 

seeking divorce does not require to approach the Court for divorce, what all he has to do is just follow 

the other valid procedure recommended by sharia. But it is also noted that by following the proper 

procedure both the parties shall get sufficient time to revoke their decision as the instant triple talaq 

was a result of anger in most of the cases. It will certainly solve large percentage of problem and will 

also reduce the pendency of court cases. 

The minority i.e. 2 judges in the judgment recommended the government to make a law against the 

instant triple talaq, and consequently the Government has introduced the Muslim Women Protection 

of Rights on Marriage Act, 2019 

 

MUSLIM WOMEN PROTECTION OF RIGHTS ON MARRIAGE ACT, 2019: A CRITICAL 

ANALYSIS 

After the recommendation by the Hon’ble Supreme Court of India in Shayara Bano’s case the 

Government of India drafted a bill and it passed by both the houses and took assent of the President 

Ram Nath Kovind, on 31 July 2019.  

The Act statutorily provides: 



 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 461  

• Giving instant Talaq would attract a jail term of three years and a fine. It would also be a non-

bailable, cognizable offence. 

• All the pronouncement of instant triple Talaq, whether it is in written or electronic form to be 

void and illegal. 

• A wife and his blood relative can do complaint about the incident. 

• After the hearing of wife, the magistrate has power to release accused on bail, if, he satisfied these 

grounds. First, the wife is entitled to subsistence allowance with the amount which is decided by 

the magistrate. Second, a wife is entitled to seek custody of her minor children from the marriage, 

the manner of custody will be decided by the magistrate. thirdly, the manner of offence would be 

compoundable by the magistrate upon the request of the women. 

Since we are living in a secular country everybody has right to practice and process any religion of his 

choice as is guaranteed under Article 25 of the Constitution of India, and Talaq of course is a matter 

of personal right. Though, the steps taken by the Hon’ble Supreme Court of India is appreciated but 

the government has proposed the bill which is itself against the rule of natural justice and also defeating 

the provisions of The Constitution of India enshrined under the Article 25.  

Furthermore, while making any law it must be taken into consideration that it benefits the society at 

large, and while dealing with the concept of Talaq the subject is women. The good of a woman who 

has been pronounced instant triple Talaq, shall be seen if any law is prepared. The government has 

proposed 3 years imprisonment for the man who enunciates instant triple talaq. Now, consider a 

situation when a man pronounces instant triple Talaq to his wife, the most ironical thing is Talaq shall 

not be considered valid but the husband shall be sent to imprisonment for 3 years. Assuming the 

situation, if husband is send behind bars for 3 long years, behind him the wife is not a free woman and 

she cannot contract another marriage, in such a situation it must be taken into consideration that what 

will happen to the woman in his absence who will be made responsible for the wife’s maintenance for 

these 3 years. In such a situation the actual sufferer is wife and of course children too because in usual 

cases it is the father who is the guardian of the family and many a times the sole earner for his family 

and without doubt for his wife also. 

The government ought to have mandated declaring instant triple Talaq invalid, and for the sake of 

argument imposing of fine is also acceptable, but imprisonment for 3 years is unreasonable. 

The government did not take attention towards the consequences of imposing such draconian law and 

most particularly while dealing with personal laws. 

 

CONCLUSION 

In the entire above-mentioned Chapter, we saw the Holy Quran is complete in itself while dealing with 

the concept of Talaq. The Quran has provided equal rights to women, irony is our scholars never argue 

on the rights available to the women, so because our society has turned a patriarchal society. 

Women are coming forward and the latest example is writ petition filed in Supreme Court titled as 

Shayara Bano v. Union of India. It was a great combat against the unfair practice of male members of 

society. The Hon’ble Supreme Court held, the instant triple Talaq unconstitutional and also suggested 

the Union Government to pass law against the use of instant triple Talaq. The present form of Triple 

Talaq which is being used today as is prevalent does not find anywhere mention in Holy Quran nor in 

the messages of Prophet Muhammad (SAW) thus it is considered an evil. Hence, a concept which is 

alien to the Quran, how can be given so importance that it destroys the life of a woman while also it is 

crushing the basic principles and teaching of prophet Muhammad. 
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In traditional time the Talaq refers to the rights of husband to dissolve the marriage by pronouncing 

the words “He repudiates her”, they were not required any court permission to repudiate the marriage, 

though, with the advent of time and with development of jurisprudence the Judiciary has imposed 

restrictions on repudiating the wife. The latest development is that the husband cannot just come home, 

“I divorce you thrice”, and the Talaq is effective, the Judiciary has a mechanism to deal in such a 

scenario. 

The Indian Judiciary has definitely stood against the instant triple Talaq as the scope of conciliation 

ends and if the divorce is in proper form as prescribed by the Holy Quran the parties have sufficient 

time for reconciliation and revival. The modern-day jurists have advocated the proper form of Talaq 

and stood against the instant triple Talaq. 

India is a secular country and India has always advocated the right and always criticised the wrong 

notions. Indian scholars are coming forward for the rights of women and has welcomed the decision 

of Hon’ble Supreme Court of India. The time has come when the orthodox thinking is needed to be 

changed, the notion of patriarchy is to be removed and notion of equality is to be adopted. The time 

has changed the women have conquered all the sectors the guardians of personal laws should take care 

while formulating any law it must not be gender biased. Reformation is needed is recent personal laws 

and women should be given equal status as men. 
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UNITED STATES AND THE FIGHT AGAINST GLOBAL TERROR 

- Achuth Krishnan R* 

 

ABSTRACT 

The United States had been at war in Afghanistan for some nineteen years and been fighting another 

major war in Iraq for seventeen years. This project deals with certain questions like what is Global 

Terrorism. Who are International Terrorists? The project mainly deals with what are United States 

of America’s policies, strategies and measures taken to counter global terrorism. How far have their 

policies, strategies and international alliance been effective in countering global terrorism. The 

goals and objectives of United States in fighting global terrorism is discussed in detail in this 

project. I have also discussed the Taliban Peace Treaty and how that treaty has impacted in the 

global arena. What was the reaction of various countries about that treaty? I have also emphasized 

on the challenges that might be faced by Afghanistan in lieu of this treaty. 

Key Words: Global Terrorism, USA’s strategy, Taliban Peace Treaty, etc. 

 

INTRODUCTION 

The September 11, 2001 attack in New York is a war against US and the very notion of civilized 

society. Nothing can justify terrorism. The world as a whole should fight against this whose intention 

is to threaten and destroy the basic freedoms and way of life. The fight is against terrorism – 

“premeditated, politically motivated violence perpetrated against non-combatant targets by sub-

national groups or clandestine agents, usually intended to influence an audience”.1 These terrorists are 

of the foolish belief that robbing, extorting, killing, kidnapping and creating havoc to terrorize people 

are legitimate forms of political action. 

The United States should fight against the terrorist networks and against all those people who support 

them to spread fear across the globe, using all elements of national power – intelligence, information, 

law enforcement, military, economics and diplomacy. The goals and objective of United States will be 

achieved when the citizens of US and other civilized society across the globe can live their lives free 

of threat of terrorist attack. There cannot be an easy win in this fight against terrorism. The United 

States will make sure that these terrorists will not have a place to hide in this world and will reduce 

their scope and capability. 

This National Strategy of United States shows that success can only be attained through sustained and 

systematic application of every elements of national power. “We will defeat terrorist organizations of 

global reach through relentless action. We will deny terrorists the sponsorship, support, and sanctuary 

they need to survive. We will win the war of ideas and diminish the underlying conditions that promote 

the despair and the destructive visions of political change that lead people to embrace, rather than shun, 

terrorism. And throughout, we will use all the means at our disposal to defend against terrorist attacks 

on the United States, our citizens, and our interests around the world.”2 

United States wants to integrate countries into a mutually beneficial democratic relationship that can 

protect them against the forces of violence and disorder. By holding on the power of humanity to 

 
* Student, Third year, BA LLB (H), Maharashtra National Law University, Aurangabad 
1 https://jmvh.org/article/definitionof-terrorism-social-and-political- (accessed  12th March 2020) 
2  https://www.cia.gov/news-information/cia-the-war-on-terrorism/Counter_Terrorism_Strategy.pdf (accessed 17th 

March) 

https://jmvh.org/article/definitionof-terrorism-social-and-political-
https://www.cia.gov/news-information/cia-the-war-on-terrorism/Counter_Terrorism_Strategy.pdf
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destroy terrorism in its every form, United States promote prosperous, secure and free world to give 

hope to the upcoming generations. This fight against terrorism will make sure that the democratic 

interests are secure and values of liberty are upheld. 

Research Questions 

• What is Global Terrorism? 

• What are United States of America’s strategies to counter Global Terrorism? 

• What is Taliban Peace Treaty? 

Hypothesis 

The central hypothesis of this project is how effective has the strategies of United States been and it is 

the effectiveness of the strategy that led to the Taliban Peace Treaty. The project also focuses on how 

the Taliban Peace Treaty made an impact globally. 

Research Methodology 

This study is descriptive in nature and talks about the strategies of United States in combating terrorism 

globally along with the Taliban Peace Treaty. Hence makes use of secondary data. The entire study is 

based only on observation and documentary analysis. Furthermore, the required & relevant secondary 

data are collected from various Research Papers, Journals, & Publications, websites and many others. 

Study also involves the different point of view of many research scholars on the strategies of United 

States in fighting global terrorism and the impact of Taliban Peace Treaty globally. 

Literature Review 

Terrorism3 

In this article they have stated Global Terrorism Database’s (GTD) definition of terrorism as “acts of 

violence by non-state actors, perpetrated against civilian populations, intended to cause fear, in order 

to achieve a political objective.” This definition has excluded violence initiated by governments (State 

terrorism). This article lays down the requisites to term an act of violence as terrorism. It also 

distinguishes terrorism from other forms of violence. This article also provides data regarding how 

many people are killed by terrorists worldwide? Which regions experience the most terrorism? etc. 

New U.S. Strategy for Counterterrorism4 

This article mainly deals with the national strategy of counter terrorism of the United States of 

America. Since 11th September, 2001 attack the United States of America has been aggressively 

combating terrorism. The strategies which are mentioned in this article says that they will defeat their 

enemies with the full ability of America’s strengths, they will not just focus on any individual 

organization but will counter all terrorist activities with the ability and the intent to cause harm to the 

United States, strengthening security at all ports of entry into the United States, building strong 

borders,  protecting its infrastructure, and facilitating preparedness, they will widen their range of 

partners in combating Islamic terrorism and Iran-sponsored terrorism, encourage capable partners to 

play a major role in combating terrorism e and assist other partners so that they can later deal with 

terrorist threats independently. 

 

 
3 Hannah Ritchie, Joe Hasell, Cameron Appel and Max Roser (first published in July 2013; last revised in November 2019) 

https://ourworldindata.org/terrorism (accessed 4th March 2020)  
4 https://www.wilsoncenter.org/article/new-us-strategy-for-counterterrorism (accessed 4th March 2020) 
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GOALS AND OBJECTIVES OF U.S. 

Goal: Defeat Terrorists and Their Organizations 

The United States has adopted a 4D Strategy (Defeat, Deny, Diminish, and Defend) for destroying 

terrorist organisation having global reach by using indirect or direct use of law enforcement, 

information, economic, diplomatic, financial, intelligence, military and other instruments of power. 

The turning up of terrorist organisations into small and informal groups makes it difficult to combat it. 

US will use all its potential power and resources to fight against this and to stop the emergence of new 

organisation. They will target state sponsors, transnational networks and individuals who promote the 

growth of terrorism. United States will not wait for the terrorists to attack and after that respond. US 

and its partners will destroy and degrade the capability of terrorists to act and force the supporters of 

terrorists to desist. One of the highest priorities of United States is to prevent terrorists from attaining 

access to technology, especially weapons of mass destruction. 

Objective: Identify terrorists and terrorist organisations 

The inner working of many terrorist organisations is not known to United States. So the law 

enforcement agencies and intelligence agencies will continue their aggressive efforts to identify 

terrorist organisations, terrorists, their base camps, their inner working etc. Their primary focus will 

be upon the deadliest groups which have the aspiration to get and use weapons of mass destruction. 

Priority will be based on national interest and immediate threat. 

Objective: Destroy terrorists and their organisations 

After identifying terrorists and their organisations, US, their allies and friends will use every method 

available to destroy and disrupt their ability to do acts of terror. They will have an aggressive and 

offensive strategy to attack their leadership, control, communication, sanctuaries, finance and material 

support. United States has three main focuses: 1. To widen their law enforcement effort to capture, 

detain and to prosecute known and suspected terrorists, 2. They will use special military and 

intelligence force to fight terrorism globally and 3. Aggressive plan to eliminate terrorist financing 

with the cooperation of appropriate international organisations and its partners. Scientific regional 

strategies will also be developed. 

Goal: Deny Sponsorship, Support and Sanctuary to Terrorists 

The second main stress of US is to deny support, sponsorship and sanctuary to these terrorists which 

enables them to sustain, train, gain strength, plan and execute their missions. This strategy is attained 

in three ways: 1. All States have to fulfil their responsibility of combating terrorism both inside and 

outside their borders, 2. United States will help those States who are wanting to combat terrorism but 

do not have the resources to do that and 3. If the States are not ready to comply with their international 

obligation of denying sanctuary and support to terrorists, then US, its allies and friends will take 

necessary steps to convince those states to change their policy. 

Objective: Establish and maintain an international standard of accountability with regard to 

combating terrorism 

Where there is a right there is a duty. States have an obligation of combating terrorism under United 

Nations Security Council Resolution 1373. This resolution brings together all States to cooperate to 

end terrorism, denying their nation to be safe haven for terrorists, preventing their citizens from 

financially supporting terrorists and taking steps to prohibit movement of terrorists. There are also 

twelve international counterterrorism conventions and protocols along with United Nations Security 

Council Resolution 1373 for enforcing international obligation regarding counterterrorism. 

Objective: Eliminate terrorists’ sanctuaries and havens 
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Terrorists should not have a place of refuge. It should be destroyed and eradicated. International 

Community and US should develop mechanisms and ways that will root out terrorism wherever it 

exists. An integral part of this movement is promoting national legal system and international standard 

of behaviour to eliminate terrorist refugees. If it comes to the knowledge of United States that any area 

in the province of its regional partner is being used by the terrorists as their sanctuary, US along with 

its allies and friends will eliminate the terrorists from the sanctuary and will make sure that the area 

will not be further accessed by any terrorists. Intelligence community and various other departments 

will conduct an annual assessment of sanctuaries of terrorist organisation and will devise plan to 

eradicate them.  

Goal: Diminish the Underlying Conditions that Terrorists Seek to Exploit 

Those countries having people living with deprivation, poverty, unresolved regional and political 

disputes give an advantageous position to terrorists to grow there. These conditions are manipulated 

by terrorists to advantage off. Promoting economic freedom and supporting democratic values plays a 

key role in this. US cannot take up this challenge all alone as they do not posses such amount of 

resources to be there around the globe and also the war against terror is not just Americas struggle. 

United States, its allies and friends should work together in this matter.  

Goal: Defend United States Citizens and Interests at Home and Abroad 

The last strategy of its 4D strategy is to protect its territory, sovereignty, national interest at abroad and 

home. It encompasses cyber and physical protection of its people, property and also protecting its 

democratic principles. The United States understand the capabilities and power of its enemy who is 

well equipped with modern technology and having immense confidence due to their past success. 

United States will use its various departments and all its technological knowhow to identify the 

terrorists plan and to destroy their plan before getting majority. This mission can only be accomplished 

by the cooperation and coordination of the federal, state, local government, private sector and the 

citizens. By the September 11 attack we can conclude that they can attack transportation, 

communication, global system of commerce, inflict fear by destruction and death to lower public 

confidence and to reduce their will to fight. So United States should be prepared in such a manner to 

fight terrorism. United States should have the knowledge of all events, activities, and trends in all 

domains (sea, land cyber, air) that will pose a threat to the security, safety, population and environment 

of United States. The United States will improve their existing programmes to inform their citizens 

travelling outside the country about the potential threats posed by the terrorists. In addition to this 

United States government will coordinate with the host government to increase assistance and enhance 

training to build legal infrastructure to strengthen the rule of law. Solid preparation, planning and 

immediate response remains a key factor to mitigate act of terrorism. The efforts must be coordinated 

from federal government to local authorities. There should be unity amongst them. The department of 

defence and the department of the state along with other relevant agencies should make sure that 

adequate training, equipment, staffing, and transportation are available for the Foreign Emergency 

Support Team. 

 

TALIBAN PEACE TREATY 

The United States and the Taliban after fighting a war between each other for more than eighteen years 

came into an agreement as an effort to end war. The main part of the deal is a considerable drawdown 

of United States troops and guarantees from the Taliban that the nation will not anymore be a safe 

haven for terrorists. However, experts state that the deal between the leaders of Taliban and the 

administration of United States’ president Donald Trump is only the preliminary step in achieving 

lasting peace. Negotiating an agreement between Afghan Government and Islamist fundamentalist 

group on Afghanistan’s future is a bigger challenge. Many Afghans, fed up by a war that has taken the 
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lives of thousands of people and forced millions to flee as refugees, fear that the withdrawal of United 

States could create a new conflict and eventually permit the Taliban to regain control. 

After 9 nine rounds of discussions, the negotiators signed a peace agreement on 29th February 2020 

that emphasizes 4 main issues: 

• Cease-fire: Negotiators came to an agreement that there would be a temporary reduction in 

violence and also said that a lasting cease-fire among United States, Afghan forces, and Taliban 

will be an integral part of intra-Afghan negotiations. 

• Withdrawal of foreign forces: The US agreed to decrease its number of troops in Afghanistan 

from around twelve thousand to eight thousand six hundred within 135 days. If the Taliban 

follows does not break its commitments, all United State’s and other foreign troops will leave 

from Afghanistan within fourteen months. Experts have warned that removing troops out too 

quickly would be destabilizing. 

• Intra-Afghan negotiations: The Taliban has agreed to begin talks with the Afghan 

government in March 2020. Throughout the whole negotiating process, the Taliban had resisted 

to talk directly with the government, calling it as a puppet of America. But the Taliban has 

recently indicated that talks are possible, with deputy leader of Taliban Sirajuddin 

Haqqani writing in New York Times opined, “If we can reach an agreement with a foreign 

enemy, we must be able to resolve intra-Afghan disagreements through talks.” 

• Counterterrorism assurances: The US invaded Afghanistan after the 11th September, 2001, 

attacks mainly to eliminate the threat of terrorism, so it wants to end terrorist activities in the 

country, including the one’s by al-Qaeda and the self-proclaimed IS. In lieu of the agreement, 

the Taliban assured that Afghanistan will not be used to threaten the security of the US and its 

allies by any of Taliban’s members, other individuals, or other terrorist groups.  

United States officials also gave importance on protecting women’s rights. Before the 2001 overthrow 

of the Taliban, the group had closed girl’s schools and prohibited women from working, among other 

abuses. This issue should be discussed while intra-Afghan talks. 

Challenges 

When the peace process is supported by a large majority of Afghans, many problems remain to be 

sorted out during intra-Afghan negotiations, which includes sharing power, disarming and bringing 

back Taliban fighters into society, and deciding the future of Afghanistan’s democratic institutions and 

constitution. These matters were already off to a slow start after the United States-Taliban deal in 

February. The US and the Taliban agreed to the release of up to 5000 Taliban prisoners in return for 

up to 1000 Afghan security forces, but the Afghan government denied that it had not committed to 

such an exchange. 

The process might be complicated by a very weak central government, affected by ethnic, tribal, and 

sectarian differences. The 2019 election of the country was marred by many issues: out of 9 million 

only 1.8 million registered voters cast the ballots, polling stations were attacked, and the results were 

not released for many months. When the incumbent President Ashraf Ghani was declared the winner, 

his opposition contestant, Chief Executive Abdullah Abdullah, challenged the results and declared that 

he would form his own government. 

Experts say that at the same time Taliban is now stronger than at any point of time from the last 18 

years. With an estimate of sixty thousand fighters, it has control of many  districts in the country and 

continues to do major attacks, including on Afghan security bases and in Kabul. Its millions of dollars 

https://www.washingtonpost.com/context/u-s-taliban-peace-deal/7aab0f58-dd5c-430d-9557-1b6672d889c3/?itid=lk_inline_manual_3
https://www.rand.org/pubs/perspectives/PE326.html
https://www.rand.org/pubs/perspectives/PE326.html
https://www.nytimes.com/2020/02/20/opinion/taliban-afghanistan-war-haqqani.html
https://2001-2009.state.gov/g/drl/rls/6185.htm
https://asiafoundation.org/2019/12/04/afghanistan-in-2019-hoping-for-peace/
https://www.rand.org/content/dam/rand/pubs/perspectives/PE300/PE343/RAND_PE343.pdf
https://www.rferl.org/a/parliamentary-elections-test-security-capabilities-of-afghan-government/29554011.html
https://www.nytimes.com/2020/02/18/world/asia/afghanistan-election-ashraf-ghani.html
https://www.longwarjournal.org/mapping-taliban-control-in-afghanistan
https://www.wsj.com/articles/taliban-led-attacks-in-afghanistan-hit-10-year-high-11580446861
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income mainly comes from opium poppy cultivation and the illegal trade of drugs, which also pose 

further problems in the peace process.  

Nations on Afghanistan’s borders, including Pakistan, which acts as the home base for the leadership 

of Taliban, could feel that they were excluded from the talks and instigate opposition against them. 

Adding on, the threat of terrorist activity is still there, with more than 20 terrorist groups active inside 

the country, according to officials of Afghanistan. Many of such groups are aligned with the al-Qaeda 

or Taliban, and the regeneration of the Islamic State is a matter of concern. 

The United States-Taliban peace process has received a wide support internationally: 

Pakistan: The Taliban was formed in Pakistan during the 1990s after the Soviet Union’s left from 

Afghanistan. Pashtuns who were studying in Pakistani madrassas were many of its original fighters. 

After the United State invasion, Pakistan assured the Taliban safe havens and also its Inter-Services 

Intelligence, which was believed to have some amount of control over the Taliban for years, gave them 

fundraising assistance and military expertise. Experts say Pakistan now wants a government in 

Afghanistan that includes the Taliban and is more friendlier towards Islamabad than it has been to New 

Delhi. (Officials in Islamabad from very long feared Pakistan’s rival India gaining influence in 

Afghanistan). Imran Khan, Prime Minister of Pakistan has denied that Pakistan has provided help to 

the Taliban and he has supported negotiations. Pakistan’s officials opened up a channel for United 

States negotiators to initially reach the Taliban. 

India: India is a strong supporter of Afghan government which is evident from the fact that we 

have given $3 billion to develop infrastructure and increase business in Afghanistan since 2001. Our 

main goals are to reduce Pakistan’s influence and prevent Afghanistan from being a safe haven for 

anti-India militants. The government of India did not back United States efforts to come to an 

agreement with the Taliban and also showed displeasure of US wanting to legitimize the group as a 

political actor.   

Iran: Shia majority Iran has from long seen the Taliban, a Sunni group, as an enemy, especially from 

the time it had received support from Iran’s rivals Saudi Arabia, United Arab Emirates and the 

Pakistan. Iran accepted United States’ efforts to overthrow the Taliban in 2001 and expressed their 

support in the Afghan government. Iran’s leaders have since understood that the Taliban will continue 

to have some power in Afghanistan, so they have started working to improve ties. The drug trafficking 

from Afghanistan through Iran and addiction of opium in Iran are problems between the two countries 

relationship. 

Russia: Russia hopes to rework ties with Afghanistan that got broken when it withdrew from the 

country in 1989 after its decade-long occupation. Experts opine that Russia wants to take a lead role 

in the peace process and increase its influence in Afghanistan to counter the United States and NATO 

presence in the region. It has hosted many talks between Afghan representatives and Taliban 

delegations in the past year. 

China: China’s interests in Afghanistan are basically economic, as it wants to integrate it into the Belt 

and Road Initiative, a collection of investment and development projects. Largest source of foreign 

investment in the country is China and it is interested in tapping into Afghanistan’s vast natural 

resources. Additionally, China is concerned that terrorists may use Afghanistan to make links within 

China. In the end of 2019, Taliban and Afghanistan officials attended a meeting in Beijing, and leaders 

of China supported a United States-Taliban agreement. 

International aid: Dozens of nations continue to give assistance to Afghanistan, with 75 

percentage of the public expenditure of government currently covered by grants given by international 

partners, according to a report by World Bank. The report cautioned that Afghanistan will have to 

https://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-CF6E4FF96FF9%7D/s_2019_481.pdf
https://www.washingtonpost.com/world/2020/02/09/afghanistan-claims-islamic-state-was-obliterated-fighters-who-got-away-could-stage-resurgence/?arc404=true
https://www.bbc.com/news/world-asia-16821218
https://www.npr.org/2019/08/30/754409450/the-key-role-pakistan-is-playing-in-u-s-taliban-talks
https://www.usip.org/publications/2020/01/india-pakistan-rivalry-afghanistan
https://www.foreignaffairs.com/articles/afghanistan/2019-10-24/how-iran-found-its-feet-afghanistan
https://foreignpolicy.com/2019/01/31/us-mulls-withdrawal-from-afghanistan-russia-wants-back-in-taliban-peace-talks/
https://www.reuters.com/article/us-afghanistan-taliban/afghan-taliban-send-team-to-russia-after-u-s-talks-collapse-idUSKCN1VZ034
https://www.cfr.org/backgrounder/chinas-massive-belt-and-road-initiative
https://www.cfr.org/backgrounder/chinas-massive-belt-and-road-initiative
https://www.reuters.com/article/us-afghanistan-taliban-china/afghan-rivals-to-meet-in-china-after-us-talks-stall-idUSKBN1X20C7
https://www.worldbank.org/en/news/press-release/2019/12/05/afghanistan-will-need-continued-international-support-after-political-settlement
https://www.worldbank.org/en/news/press-release/2019/12/05/afghanistan-will-need-continued-international-support-after-political-settlement
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require billions of dollars in aid for many years to come. Some experts believe that help could be used 

as power to keep the Taliban in negotiations with the Afghanistan government. 

 

CONCLUSION 

Political violence is common in human life but the act of terrorists who wants to combine weapons of 

mass destruction and modern technology to threaten a civilized society is not tolerable. It is a fight 

between a civilized society and those who want to destroy that civilization. When the terrorists are 

using the global environment to benefit out of that, United States should also have a global approach 

and should operate around the world. This war against terrorism is long lasting and it is not that easy 

to win this.  

This National Strategy of United States shows that success can only be attained through sustained and 

systematic application of every elements of national power. “We will defeat terrorist organizations of 

global reach through relentless action. We will deny terrorists the sponsorship, support, and sanctuary 

they need to survive. We will win the war of ideas and diminish the underlying conditions that promote 

the despair and the destructive visions of political change that lead people to embrace, rather than shun, 

terrorism. And throughout, we will use all the means at our disposal to defend against terrorist attacks 

on the United States, our citizens, and our interests around the world.”5 

The aforementioned strategies rely upon the strength and innovation of the people of United States. 

The United States along with their global partners has to build a long-lasting mechanism to combat 

terrorism and for cooperation and coordination. Working with those States which are able and willing 

to be fulltime partner in attacking terrorists indirectly and directly, helping the weaker States in 

building their capacity to combat terrorism and to force those unwilling States to meet their obligation 

towards the international community of combating terrorism. United States is resolved in maintaining 

their commitment to reach their ultimate objective. 
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MENTAL HEALTH: LAW AND SOCIETY 

- Sruthi. S & Smrithi. J* 

 

ABSTRACT 

“Mental illness is nothing to be ashamed of. But stigma and bias shames us all” 

- Bill Clinton 

Mental health is a significant issue that is unfortunately not given due importance or rather there is 

a denial of and resistance to the less than-perfect mental health due to excessive stigma surrounding 

it. Mental healthcare in India has undoubtedly improved in the past 10 years but the real question is 

having it has improved enough? From the human rights perspective, the earlier Indian legislations 

failed to establish independent review bodies for involuntary admissions and it lack provision for 

research with people affected. 

This study focuses on the stigma surrounding it, and how does that affect those suffering from mental 

illness, what resources are available for them and what is the government of India’s initiatives to 

cope with this? India has very progressive legislation and very progressive policy on mental health 

but the problem, especially in the social sector, has been converting those progressive policies into a 

strategy for implementation and then action on the ground since India is still left with a large 

number of people whose suffering goes untreated. 

Keywords: Mental Health, Stigma, Pandemic, Discrimination, Insanity 

 

INTRODUCTION 

Definition 

WHO’s definition of health includes physical, mental and social well-being. Mental health is defined 

as “a state of well-being in which an individual realizes his or her own abilities, can cope with the 

normal stresses of life, can work productively and is able to make a contribution to his or her 

community.” Mental health can be determined by multiple biological, psychological and social factors 

and its quality can depend on stressors associated with human right violations discrimination, crises 

and social change, exclusion, lifestyles. A systematic understanding of their existence, burden of the 

illness, and risk factors is not readily available for each state of India and mental disorders stands as 

one of the prominent sources of non-fatal disease burden in India. Due to varying global and cultural 

perspectives, mental health services throughout the world do not conform to the same standards 

because mental health care is not a universal priority and hence is regarded differently across 

cultures. India is one among such countries in the developing world with a fragmented mental health 

system in need of enhancement.  

Review of Literature 

A state-level report by the Indian Council of Medical Research (ICMR), published in 2017, noted that 

about one in seven persons in the country suffers from mental disorders of varying severity, with 

depression and anxiety disorders being the most common, affecting 45.7 million and 44.9 million 

people, respectively. A study conducted by the World Health Organization in 2015 shows that one in 

five Indians may suffer from depression in their lifetime, equivalent to 200 million people. According 
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to a recent WHO report, more than 56 million Indians suffer from depression, the major contribute to 

suicide deaths and a further 38.4 million suffer from anxiety disorders. ‘The number of persons with 

common mental disorders globally is going up, particularly in lower-income countries, because the 

population is growing and more people are living to the age when depression and anxiety most 

commonly occurs,” the report said. 

India hasn’t released its Accident and Suicide Deaths in India (ASDI) report since 2015, making it 

impossible to gauge the impact of decriminalization, a lack of data makes vetting evidence-based 

approaches to prevention even harder. Dr. Soumitra Pathare, a psychiatrist with the Suicide Prevention 

and Implementation Research Initiative (SPIRIT), says that without numbers, India’s suicide 

prevention efforts will all be shots in the dark.   

 

METHOD OF THE STUDY 

Participants 

The answers and opinions were collected from around 100 people consisting of college graduates and 

under graduates as well as working people in the age group 20-50. We have included a diverse 

population of students in terms of age, gender, ethnic background, socio-economic, declared major, 

previous personal involvement with mental illness.  

Procedure 

The respondents were provided with the following materials: 1. the questionnaire, 2. a description of 

the project. The questionnaire was constructed in Google forms and was circulated through social 

media. A brief description of the project was given. The questionnaire was designed to serve diverse 

purposes. It was aimed at identifying the knowledge of youngsters and adults towards mental illness, 

to voice their personal opinions as well as to get an ideal image on how India lacks in its approach to 

raise and bring voice towards the stigma surrounding mental illness. Questions were targeted towards 

specific areas where people lack knowledge about mental illness. 

Questionnaire 

1. How would you rate your mental health condition? 

 

2.  Have you felt low or depressed for a relatively longer period of time? 
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3. What factor affects your mental health more? 

 

 
 

4. Can one have a mental health condition and not be aware of it? 

 
 

5. Who would a mentally affected person most likely reach out to for support? 

  
6. How to deal with a person attempting to commit suicide? 
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7. What factors affect the stigma on mental health? 

   
8. What is the condition of India's present mental health hospitals? 

 

           

 

 

9. Does implementing more effective laws on mental healthcare solve these problems? 

 

 
10. Should schools and colleges have mandatory regular mental health checkups? 
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Hypothesis 

1. The hypothesis is that the lack of awareness and knowledge on mental health contributes to the 

perceived stigma around it. This hypothesis is supported as most of the respondents were not able 

to identify an existing mental health condition or have proper knowledge about its symptoms. 

Participants were most likely to agree that a mentally affected person wouldn’t reach out for 

support; this further contributes to the hypothesis that there exists a hugely stigmatizing attitude 

towards persons with mental illnesses. Participants with overall knowledge about mental illness 

were more likely to answer that it must be made mandatory for schools and colleges to have 

mental health checkups.  

 

2. The hypothesis is that the Indian laws regulating treatment of mental disorders and mental health 

care systems are inadequate. The results supported that the existing legal system isn’t sufficient 

to provide for mental healthcare systems, the respondents also seem to be unaware of the right 

and duties emerging out the current laws. India’s health care system has been neglectful towards 

mental health care hospitals as the results showed that around 35 percentiles of respondents 

consider it to have low standards of quality and 27 percentiles have answered it to be inaccessible. 

Many respondents have answered that implementation of more laws would help India to find a 

solution to solve the mental health issues; this shows us that there is a huge scarcity of laws at 

present and India must strive to create more laws. Hence the second hypothesis was also 

supported. 
 

Results 

These results point out that social stigma still exists in our day and age and is rapidly on the rise and 

constitutes to developing certain mental illness. Majority of the respondents agreed that socio 

economic conditions and discrimination in the society remains to be the root level problem for the 

increase in mental pressure leading to other mental illnesses such as stress, anxiety or depression. In 

conclusion, the people with more knowledge about mental illness, in general were associated with less 

stigmatizing or negative responses to questionnaire items while on the other hand certain responses 

still indicated a lack of awareness of mental health conditions and its symptoms. Social taboo 

surrounding mental illness is still highly prevalent in India and needs to be uprooted at the earliest.  

 

STIGMA ON MENTAL HEALTH 

The word “stigmatization” itself indicates the negative connotations: in ancient Greece, a “stigma” 

was a brand to mark slaves or criminals. Stigma is a societal creation and affects people adversely. 

Stigmatization of the mentally ill has a long tradition. Stigma and discrimination against people with 
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mental disorders remains as a hurdle to mental health care service utilization in India. Stigma can be 

described on two basic conceptual levels: social stigma and self-stigma, which allows us to separate 

mere stereotypes from prejudice and discrimination. The most prominent stereotypes surrounding the 

mentally ill presume dangerousness, unpredictability and unreliability. The stigma of mental illness is 

so severe in India that in the most advanced, prosperous and popular metropolitan city of India, i.e., in 

Mumbai, there is a shortage of beds for psychiatry patients and no private corporate hospital has a 

psychiatric ward.  

Types of Stigmas 

Social-stigma 

In India, explanations for mental disorders are influenced by biomedicine, systems of traditional 

medicine and supernatural beliefs. In rural communities’ false beliefs and negative attitudes towards 

mental disorders are evident which underlines the need to improve mental health literacy in the 

community.  Social stigma, also called public stigma, refers to negative stereotypes of those with a 

mental health problem. These stereotypes define a person, marking them out as different and prevent 

them being seen as an individual. Public stigma against person with mental illness and family members 

of person with mental illness is a serious hindrance to treatment and recovery which is associated with 

discrimination. There exists a discriminatory attitude of health workers towards people with mental 

illnesses. Stigma is attached to seeking help with mental illness. Such discrimination of the mentally 

ill is still eloquent in legislation and in rehabilitation efforts. 

Self-Stigma 

Discrimination leads to several consequences such as unemployment and social isolation, which will 

stigmatize a person further. People with mental illness experience discrimination on a daily basis as a 

repercussion of the social and culturally built stigmatizing attitudes. In India, promoting bio-medical 

explanations for mental disorders is very prevalent which may further aggravate discrimination. This 

eventually leads to self-stigma. Self‐stigma usually describes a process in which an individual with 

mental illness internalizes the stigma and then experiences diminished self‐esteem and self‐efficacy, 

limiting prospects for recovery. Individuals reduce their social networks in anticipation of stigma‐

related rejection and isolate themselves. The self-stigmatization further leads to low self-esteem, low 

self-efficacy, and a failure to pursue work and household activities. For some, this stigma may be 

harder to face than the effects of the illness. The perceptions can start in youth, even a teacher's attitude 

and belief toward mental illness can be considered as the most critical and neglected area. Family 

members also feel shame and guilt, blaming themselves for somehow contributing to the illness. Such 

reactions might range from emotional distress to the stress of coping with disturbed behavior and a 

disruption in household routines this leads to familial stigma. They may become influenced by 

discriminatory attitudes and stigmatized by a relative having a mental health problem which causes, 

so called courtesy stigma.  

It is clearly known that both social and self-stigma is a clinical risk, causes a barrier to treatment and 

also results in noncompliance. Reluctance in seeking mental health treatment is still a large factor in 

getting rid of the stigma that accompanies mental illness. Despite of the advances made in the 

counseling profession, stigma is still experienced by individuals who need or use psychological and 

mental health services.  

Impact of Stigma in India 

There are several harmful effects to stigma which includes reluctance to seek help or treatment, lack 

of understanding by family, friends, co-workers or other fewer opportunities of work. Persons with 

any mental illness have to cope with their illness as well as the negative consequences of stigma. 
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People are prone to be labeled as a “mental patient”. Perceived/experienced stigma also predict higher 

depression, more social anxiety, more secrecy, and withdrawal as coping strategies, along with lower 

quality of life, self-efficacy, self-esteem, social functioning along with lesser support and mastery.  

The stigma of mental illness and discrimination against mental patients are believed to be a significant 

obstacle to development of mental health care and to ensuring quality of life of those suffering from 

mental illness.  

Challenging the stigma 

In India, there is very a poor implementation of mental health services with a high treatment gap for 

mental disorders, lack of evidence-based treatment, and gender-based differences in treatment. There 

are three important targets for combating stigma; interventions for the general public, intervention for 

improving image of psychiatry; and the interventions for dealing with stigmatizing by psychiatrists. 

The root cause of all stigma and prejudice is ignorance and lack of proper knowledge. Our future in 

helping eradicate mental health stigma depends on how mental health professionals can reduce the 

stigma against mental illness in the minds of the public. The main issue lies in the feeling that a mental 

illness is incurable, by creating knowledge amongst the public about the scientific advances, treatment 

options, such misconceptions can be dispelled. In India there is a lack of investment in mental health 

services, scarcity of funding and a disinterest of healthcare authorities in mental illnesses. The 

fundamental step in improving mental health services in India can be done by understanding stigma 

both at the community level and institutional decision-making level.  

Suicide and mental health 

Suicide is a very important issue in the Indian context. More than one lakh lives are lost every year to 

suicide in India. Suicidal behavior is determined by various individual and social factors. Mental 

disorders occupy a premier position in the causes of suicide. Majority of studies note that around 90% 

of those who die by suicide have a mental disorder. In spite of efforts to reduce the stigma around 

mental health, there is an increase in societal pressures on individuals. A few other causes of self-harm 

or suicidal thoughts are internalizing negative emotion and mental health concerns, family history of 

mental health issues, knowing, identifying or being associated with someone who has committed 

suicide. 

Laws on Suicide 

Till March it was a criminal offence to attempt suicide. If a person survives a suicide attempt, they 

would be prosecuted under the draconian Section 309 of the India Penal Code. Indian laws would be 

used to put suicidal people on trial, and jail time for at least a year. In several cases, suicidal people 

have been fined up to Rs.10-20,000. The Law commission of India recommended repealing the section 

in its 42nd report dated 1971. It was later pointed out by The World Health Organization in regard to 

attempted suicide that punishing with imprisonment a behavior consequent to either a mental disorder 

or a social difficulty is regarded as wrong messages to the population. In Maruti Shripati Dubal v State 

of Maharashtra the Bombay High Court pointed out that “no deterrence is going to hold back those 

who want to die for a social or political cause or to leave the world either because of the loss of interest 

in life or for self-deliverance”. 

Through passing the Mental Health Bill 2017, the Indian government took note of such arguments, 

and a more humane and logical stance towards those who feel driven to self-harm. The Act creates an 

assumption, that “any person who attempts to commit suicide shall be presumed, unless proved 

otherwise, to have severe stress”. The effects of IPC Section 309 remain long-standing. It is 

responsible, in some part, for the stigma around suicide attempts, which prevents people from coming 

out with their stories. The new law is therefore a better alternative and takes into account the reality of 
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the psychological issues that are impacting Indians. An important factor in it is that it separates the 

attempt to suicide from the Indian Penal Code.  

 

APPROACH TO MENTAL HEALTH IN 21st CENTURY 

Newer social factors like, virtual reality, technology, and gadgets are likely to change with advances 

in technology and their usage. People accustomed to these run their office from anywhere and 

everywhere. There will be a need to redefine ‘work place’ and identify newer and variable mobile 

work place related stress disorders. The birth of new technologies will help improve systems of mental 

health care delivery. Lifestyle changes will not only impact mental health but also physical health. 

Awareness of mental health, help-seeking and access to health care will certainly improve as a result 

of the recent social changes. With the recent positive developments in the society along with an 

increasing focus on rights-based approach will help provide for more services that are recovery 

oriented. 

Media 

In this day and age, every person is exposed to media. Media remains to be one of the most important 

stakeholders in a fight against stigma. Media and the entertainment industry play a key role in sculpting 

public opinions about mental health and illness. Whilst progress in addressing issues related to mental 

health are being made, people with mental health conditions are often depicted as dangerous 

unpredictable, disturbing and violent. Violent acts by a person with a mental health condition are 

generally misconstrued and featured in a wrongful sense as headline news; while there are fewer 

articles that feature stories of recovery or positive news concerning the same individuals. Media and 

the entertainment industry sometimes feature negative images and stereotypes about mental health 

conditions, and these portrayals have been strongly linked to the previously existing societal stigma as 

well fears and misunderstanding.  

Urbanization 

Rapid urbanization is the result of Rapid increase in urban population as a proportion of total 

population of the world and a serious concern regarding the impact of urbanization on mental health 

is warranted. The South Asian countries by virtue of their developing economies, a significant 

proportion of population still living below poverty line are predominantly exposed, tending to have a 

higher burden of diseases with an already compromised primary health care delivery system. 

Urbanization is affecting the entire gamut of population especially the vulnerable sections of society - 

elderly, children and adolescents, and women. Chronic difficulties such as poor, overcrowded physical 

environments, high levels of violence and accidents, insecure tenure, and poor housing have all been 

shown to be associated with depression. An integrated approach that acknowledges the complexity of 

urban health problems is the way forward. 

 

PANDEMIC’S EFFECT ON MENTAL HEALTH 

Humanity has hardly witnessed and experienced such a collective sense of vulnerability, a dual threat 

to the body and mind. The Corona Virus (Covid-19) hit India recently and is increasingly testing the 

psychological resilience of the masses. It has created a huge psychological impact along with the 

serious threat of a contagious illness. A recent survey by the Indian Psychiatry Society (IPS) found 

that the number of mental illness cases had increased by 20% since the lockdown and that at least one 

in five Indians were affected. Hospitals have reported a 40% rise in cases of stress, insomnia, anxiety 

and depression in Delhi and other cities. While the focus has mostly been on testing, finding a cure 
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and preventing transmission; people are going through a wave of psychological problems due to the 

vast changes made to socio-economic conditions and personal lifestyle. The pandemic has taken its 

toll on everyone ranging from Covid-19 survivors, frontline medical workers, youngsters, differently 

abled people, women, migrant workers, and the elderly. The severe blow on the economy and business 

cycles has spiked frustration, anxiety, distress amongst the masses. Millions in India have been 

exposed to a wide range of problems such as fear of the virus, fear of losing loved ones, economic 

turmoil, unemployment, starvation, and increase in domestic abuse, homelessness, alcohol withdrawal, 

indebtedness and poverty. All of which could lead to mental health issues such as chronic stress, 

anxiety, depression, alcohol dependence, and self-harm; leading to an overall rise in morbidity, 

suicides linked to mental health. 

During the lockdown period, nationwide bans on travel, lack of work, quarantine rules, lack of 

financial means to take care of daily food expenses, all have resulted in high levels of anxiety, which 

in turn induced socially irresponsible behavior and panic attacks among internal migrant workers. 

Rural India may be particularly prone to suicide due to the influx of migrant workers as it is it is home 

to the at-risk farmer community. Social barriers like caste, class or gender further restricts access to 

seek help among the rural community.  

Over 300 “non-coronavirus deaths” were reported in India due to distress triggered by the nationwide 

pandemic. The group, comprising public interest technologist at Jindal Global School of Law Aman, 

said 338 deaths have occurred from March 19 till May 2 and they are related to lockdown, triggered 

by alcohol withdrawal, starvation and financial distress as well as fear of infection and loneliness.  

 

ROLE OF THE INDIAN LEGAL SYSTEM 

There is a dynamic relationship between the concept of mental illness and the law. Much of the 

contemporary Indian Laws are largely based on English Common Law and therefore most of the 

legislations in respect of persons with mental disorders (PMI) can be traced to the British periods. 

Background of The Laws 

Though there are elaborate descriptions of various forms of mental disorders in various treatises in 

Ayurveda, the care of mentally ill in the asylums in India is a British innovation. A large number of 

laws were enacted in quick succession for controlling the care and treatment of mentally ill persons 

such as: 

• The Lunatic Removal Act 1851  

• The Lunacy (Supreme Courts) Act, 1858 

• The Lunacy (District Courts) Act, 1858 

• The Indian Lunatic Asylum Act, 1858  

• The Military Lunatic Acts, 1877. 

The first law was mainly enacted to regulate the transfer of British patients back to England and after 

the takeover of Indian administration by the British crown in 1858; the future Acts provided guidelines 

for establishment of mental asylums and procedure to admit mental patients 

Mental Healthcare Act 
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India's new mental health legislation, the Mental Healthcare Act, 2017, came to existence in order to 

harmonize and put into alignment the local Mental Healthcare Act 1987 with the Convention on Rights 

of Persons with Disabilities and its Protocol which was adopted by the UN  

Provisions 

 Key measures include:  

▪ New descriptions of ‘mental illness’ and ‘mental health establishment’ 

▪ Revised consideration of ‘capacity’ in relation to mental healthcare  

▪ ‘Advance Directives’ to permit persons with mental illness to direct future care;  

▪ ‘Nominated Representatives’, who need not be family members; 

▪ The right to mental healthcare and broad social rights for the mentally ill; 

▪ Establishment of governmental authorities to oversee services;  

▪ Mental Health Review Boards to review admissions and other matters;  

▪ Revised procedures for ‘independent admission’ (voluntary admission), ‘supported 

admission’ (admission and treatment without patient consent), and ‘admission of minor’;  

▪ Revised rules governing treatment, restraint and research; and  

▪ De facto decriminalization of suicide. 

Prohibited Procedures 

Few procedures which were against the human rights are prohibited exclusively. 

I. Electro-convulsive therapy without the use of muscle relaxants and anesthesia, 

II. Electro-convulsive therapy for minors, 

III. Sterilization of men or women, when such sterilization is intended as a treatment for mental 

illness, 

IV. Chained in any manner or form whatsoever. 

No psychosurgery shall be performed until: 

I. The informed consent of the patient on whom surgery is being performed. 

II. Approval from the concerned board to perform the surgery. 

 Legislations Regulating the Mentally Ill 

▪ The constitution of India provides under Article 21 that no person shall be deprived of his life 

or personal liberty except according to procedures established by law. 

▪ Indian Penal Code, 1860: Nothing is an offence, which is done by a person who, at the time of 

doing it, by reason of unsoundness of mind, is incapable of knowing the nature of the act, or 

that he is doing what is either wrong or contrary to law. 

▪ Indian Contract Act, 1872: any person of sound mind can make a contract as section 12 of the 

Act stipulates that a person is said to be of sound mind for the purpose of making a contract 

▪ Indian Succession Act, 1925: Testamentary capacity requires a person's full sense and mental 

sanity to have confirmed and signed the Will after understanding what his assets comprised 

and what he is doing by making a Will. 

▪ The Representation of People Act, 1950: a person is disqualified for registration in an electoral 

roll if he is of unsound mind and stand so declared by a competent court and therefore the 

disqualified cannot hold public offices under the Constitution. 

▪ National trust Act-1999: enacted for the welfare of persons with autism, cerebral palsy, mental 

retardation and multiple disabilities to enable and empower them to live as independently and 
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as close to the community to which they belong and to facilitate the realization of equal 

opportunities and protection of rights.  

 

SUGGESTIONS 

• Identification is the most important step in eradicating the stigma of mental health and illness. 

Common misconceptions must be identified and there must be appropriate dissemination of 

information. Creating a safe space for people to come forward by generating awareness in each 

community can help uproot stigma.  

• The positive association of depressive disorders with suicide deaths needs urgent attention in 

primary care for suicide prevention. 

• Challenging the taboos surrounding trauma is key. Mental health care givers must be able to 

provide support for the affected person without being exposed to discrimination, bias or retaliation.  

• Studies should be conducted in various settings in India across different communities to acquire a 

deeper knowledge about internalized stigma. 

• Families, communities are the foundation of a society; hence they play the most important role in 

challenging and uprooting stigma at ground level. Community based program must be conducted 

to create awareness about the treatments which will have the potential to reduce the treatment gap 

for mental disorders  

• Schools, colleges and workplaces must hold regular mental health checkups. Educational programs 

with psychosocial as well as biological explanations must be held to raise awareness and increase 

the knowledge of mental health issues to dispel myths and to counter stigmatizing attitudes.  

• Media tends to convey primarily negative information thus representation of mental illness must 

change and become more positive.  

• People must be encouraged to have open mind and to be aware of patients in our daily lives, which 

gives much more realistic picture of mental illness that helps to examine stereotypes and adapt to 

reality. 

• Mental health care services must be normalized and made affordable to everyone.  

 

CONCLUSION 

India needs to invest immediately and comprehensively in mental health services to ease prevention 

and to provide affordable treatment and rehabilitation as well as to attempt integration of mental and 

physical health services bearing in mind the poor coverage of mental health services, the lack of 

awareness, and the stigma attached to mental disorders in the country. The Mental Healthcare Act 

2017 and The National Health POLICY 2016 together could mark a start of a new era. While there is 

cautious optimism with these revised legislations and policies there is still a gap in understanding the 

psychiatric and medical aspects, anti-stigmatic approach, greater allocation of resources to mental 

health, the training and retention of mental health professionals, including psychiatrists, psychiatric 

nurses and other allied professions and the management and administration of the system. Therefore, 

if appropriately implemented and financed, in addition to improved access to mental health services, 

the human rights of people who are mentally unwell could be safeguarded to a greater extent.  
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AN ANALYSIS OF JUDICIAL JOURNEY UNDER S. 357 Cr.P.C.: HOW 
DID THE JUDICIARY SET ITS OWN ERROR RIGHT? 

- Bijolse Johnkutty, Ihsan Shahzad & Emmanuel Cyriac* 

 

ABSTRACT 

Eminent justice Krishna Iyer’s judicial acumen observed almost four decades ago that victim 

compensation is the vanishing point of our criminal law. However, nowadays, courts in India are 

realizing that their failure to provide compensation fly in the face of fundamental principles of 

human rights. In this setting, this paper takes stock of the judicial approach in awarding 

compensation to crime victims under the Criminal Procedure Code by analysing an array of 

decisions of the Hon’ble Supreme Court of India. It examines the disinclination or failure of courts 

to award compensation under the Criminal Procedure Code; liability for that, however, is difficult to 

be attributed to the judiciary alone. Moreover, it attempts to throw light upon the proactive exercise 

of power by the Judiciary in rejuvenating, in spite of the persisting uncertainties left behind, the 

arena of victim compensation. 

 

INTRODUCTION 

“Increased victim satisfaction will, in effect, enhance the efficiency of the Criminal Justice System by 

ensuring his future support to the system.”1 Having the largest written Constitution as well as being 

branded as the largest democracy, Indian position with regard to compensatory jurisprudence deserves 

and demands particular significance in the global arena. There is growing propensity to acquire a 

balanced position with respect to the rights of victims and of offender. In this setting, the country has 

an obligation to conform to the emerging standards of Victimology, and meanwhile to nourish a 

standard practice in the area to reassure victims and to declare that victim reparation is not the 

“vanishing point of our criminal law”.2 

No matter what the arena of law is, justice currents are, very often today, not flowing in accordance 

with law; it is a great deal in accordance with what is just, conforming the principles of fairness and 

rationality.  Even if attempts are made, it is highly improbable, to divert its flow by raising a dyke of 

technical procedural formalities. Despite having such an environment, the tyranny appeared in these 

days in the area of compensation is the judicial reluctance/failure to grant compensation under section 

357 of Cr.P.C. to victims of crime despite the provision conferred upon them to, in its discretion, award 

it in appropriate cases. However, it is submitted that it will not be fair to attach the entire liability for 

this mis-governance of award of compensation to the judiciary alone. It is contributory rather than a 

solo failure, that even prompted the judiciary to strike a note of caution against this unwillingness and 

to refashion it. 

The paper attempts to spell out the right of victims to compensation under the Criminal Procedure 

Code, 1973 (Cr.P.C.). It also brings to lime light the attitude of and the welcome this right received 

from, the judiciary in particular, considering the growth of Victimology. This has been done by 

analyzing a handful of judgments of the apex judiciary which is dealt under Part III of this paper. Part 

II of the paper deals, briefly, with the historical aspects of victim compensation, a few international 

 
* Students, LL.M (2020), Christ (Deemed to be) University 
1 Ministry of Home Affairs, Government of India, Report of Committee on Reforms of Criminal Justice System, 2003, 

available at http://mha.nic.in/sites/upload_files/mha/files/pdf/criminal_justice_system.pdf, last seen on 01/01/2018. 
2 Ratan Singh v. State of Punjab, (1979)4 SCC 719. It was Krishna Iyer, J., observed that, ‘victim reparation is still the 

vanishing point of our criminal law.’ 
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documents subsuming the notion of it and finally, certain practices at the international level regarding 

compensating victims emulative of us. The final Part provides conclusions as to the legal surgeries 

done by the judiciary to reform this area of victim compensation. 

 

A GLIMPSE OF HISTORY, INTERNATIONAL PRINCIPLES AND PRACTICES 

The concept of compensating victims for the loss they suffered and to restore them by making 

monetary amends is justified and encouraged because of the “benefit to the victims, possible deterrent 

effect on the offender or on the public, the possible educative or preventive effect on public morality, 

the possible reformative effect on offender of ill-gotten gains and the view that compensation has an 

‘intrinsic moral value of its own’.”3 

A prospect of the historical picture of State providing compensation to crime victims will provide a 

better grasp of the notion of compensatory jurisprudence. It can be seen that compensation to victims 

has been in existence in ancient societies also. “The Hammurabi Code of ancient Babylonian makes 

the earliest reference to governmental compensation to crime victims.”4 In the case of a murder, the 

territorial governors were to pay the heirs compensation, a specific sum in silver from the treasury.5 

The seventh century England in the Anglo Saxon period had a system of victim compensation.6 

Compensation to relatives of victims of murder was enforced in the Common Law of Middle England.7  

Nineteenth century prison reform movements in Europe helped to blow the wind of compensation 

there and attention was called upon to the pathetic conditions of crime victims. Jeremy Bentham also 

advocated for reparation to victims of crime.8 These are clearly pointing out that the concept of 

compensation is not a new one, but it has existed in some forms in many legal traditions. 

Turning to deal with the international documents, they lay down the standards of victims’ rights and 

treatment. The first, which has been “described as ‘a kind of Magna Carta of the Rights of the Victims’ 

worldwide”9 is the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of 

Power, 1985, approved by the General Assembly of the United Nations.10 This Declaration proposes 

the procedures and programmes to be taken to safeguard the rights of victims of crime and to facilitate 

their fair treatment at the national level. It lays down some important principles to be followed and 

protected, to ensure justice for victims of crime; they are, (i) Access to justice and fair treatment (ii) 

Restitution, (iii) Compensation and (iv) Assistance. 

Another Declaration concerning the rights of victims is the Basic Principles and Guidelines on the 

Right to a Remedy and Reparation for Victims of Gross Violation of International Human Rights and 

 
3  154th Law Commission of India Report, Code of Criminal Procedure, 1973 Vol- I, 57 (1996), available at 

http://lawcommissionofindia.nic.in/101-169/Report154Vol1.pdf, last seen on 01/01/2018.  
4 Ibid. 
5 Ibid. 
6 Ibid. 
7  An Analysis of the Vanishing point of Indian Victim Compensation Law, Manupatra, available at 

http://docs.manupatra.in/newsline/articles/Upload/5C770380-C132-4069-A666-41373B4935FB.pdf, last seen on 

28/06/2017. 
8 Supra 2. 
9 Ibid. 
10 Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, United Nations General Assembly, 

available at http://www.un.org/documents/ga/res/40/a40r034.htm, last seen on 20/03/2017.  
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Humanitarian Law, 2005, approved by the General Assembly. 11  This Declaration deals with 

safeguarding of human rights of victims under international law. 

In Europe, the Convention on the Compensation of Victims of Violent Crimes, 1983 states about rights 

of victim.12 Although there are no enforceable legal mechanisms for the protection of victims’ rights 

at the international level to exert more pressure on State parties, the United Nations is actively engaging 

with many international institutions for the amelioration of victims globally. 

The next area to be looked into is the international practices and legal frameworks. In the United 

Kingdom the Criminal Injuries Compensation Act, 1995 is the major statutory enactment governing 

compensation to victims. 13  The first effort intended to compensate victims was through a 

Compensatory Scheme in 1964.14 The USA has also a separate statute, the Victims of Crime Act, 

1984, which established a Crime Victim Fund to compensate victims.15 Among the States of the USA, 

California was the first State to legislate for compensation in 1965.16Australia has Victims of Crime 

Assistance Act, 1996 to deal with compensation 17  and many continental countries have 

comprehensive compensation schemes.18  

 

COMPENSATION JURISPRUDENCE UNDER THE CR.P.C. 

As an adversarial system, Indian criminal justice process stands on and cherish the principle that a 

person is innocent till s/he holds guilty by a competent court. The rights of accused, as obvious, have 

an advantageous position in this system taking into account the rather insignificant role victims are 

holding or called upon to play. Hence, in comparison to inquisitorial proceedings, and considering the 

justice scale’s usual tip in favour of the accused in our system, it has frequently been lamented by 

critics as a procedure not to discover the truth, hence, justice too. It would be scandalous the truth is 

buried in and substituted with a stained truth extracted from the fact presented and not beyond. Taking 

a scathing stand on this sordid and traumatic situation, and the skeptical scenario it has been shaping, 

the Criminal Reform Committee chaired by sri Malimath described that, “[f]or the common man truth 

and justice are synonymous. So when truth fails, justice fails. What is the place accorded to ‘truth’ in 

the Criminal Justice System in India?”19 It further quoted the words of Dr. R. Venkataraman, former 

President of India: 

The adversarial system is the opposite of our ancient ethos. In the panchayat justice, they were seeking 

the truth, while in adversarial procedure the Judge does not seek the truth, but only decides whether 

 
11 Basic Principles and Guidelines on the Right to a Remedy and Reparation, United Nations Human Rights Office of the 

High Commissioner, available at http://www.ohchr.org/EN/ProfessionalInterest/Pages/RemedyAndReparation.aspx, last 

seen on 28/06/2017.   
12  European Convention on the Compensation of Victims of Violent Crimes, Council of Europe, available at 

https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/116, last seen on 28/06/2017.  
13 Research briefings, www.parliament.uk, available at researchbriefings.files.parliament.uk/documents/RP95-64/RP95-

64.pdf, last seen on 28/06/2017.    
14 Research briefings, www.parliament.uk, available at researchbriefings.files.parliament.uk/documents/RP95-64/RP95-

64.pdf, last seen on 20/03/ 2017.   
15 Crime Victim Fund, National Criminal Justice Reference Service, available at https://www.ncjrs.gov, last seen on 

20/03/2017. 
16 Repairing the Harm, The National Center for Victims of Crime, available at 

https://victimsofcrime.org/docs/Comp%20Roundtable/Repairing%20the%20Harm%20FINAL.pdf?sfvrsn=0, last seen on 

20/03/2017. 
17Victims of Crime Assistance Act, Victorian Current Acts, available at 

http://www.austlii.edu.au/au/legis/vic/consol_act/vocaa1996271/, last seen on 20/03/2017. 
18 Compensation, European Commission, available at 

http://ec.europa.eu/justice/criminal/victims/compensation/index_en.htm, last seen on 20/03/2017. 
19 Supra 18 at 28. 
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the charge has been proven by prosecution. The Judge is not concerned with the truth; he is only 

concerned with the proof. Those who know that the acquitted accused was in fact the offender, lose 

faith in the system.20 

In short, victims in our system have an unduly unfavorable position. Nevertheless, the emergence of 

Victimology and much clamor for victims’ rights protection in recent times have the effect of bringing 

changes to the position and rights of victims. Also, involvement of international communities, 

particularly the UN, compelled to and necessitated the State to carry out the responsibilities and to take 

measures for safeguarding of rights of victims as a civilized nation governed by rule of law. 

In our legal system, there are a few number of legislations which incorporated the notion of 

compensation. Leaving aside the Criminal Procedure Code, which needs an in depth analysis, the other 

enactments which carry the ostensible vision of compensation to victims include, the Probation of 

Offenders Act, 195821, the Motor Vehicles Act, 198822, The Workmen Compensation Act, 192323, the 

Domestic Violence Act, 200524, the Railway Act, 198925, the Police Act, 186126, the Scheduled Castes 

and Scheduled Tribes (Prevention of Atrocities) Act, 198927, Fatal Incidents Act, 185528.  

However, it is significant to note that the victimological clauses referred above are of little use when 

they are not effectively implemented or taken into account in appropriate cases. Such clauses of many 

of the legislations referred to above are not broad or wide-ranging. The equally disappointing fact is 

that many of the existing provisions are seldom implemented with vigour, thus, confined to rest in the 

legal texts. 

Moving on to the Criminal Procedure Code, which was enacted in 1973, is a statute reflecting the S 

progressive ideals of compensation to victims of crime. Prior to this was the Code of Criminal 

Procedure, 1898, which had also contained a provision for compensation to victims.29 But, practically 

that was too narrow in scope to confer victims with support or assistance. Under the current legal 

scheme, the provisions which deal with compensation are discussed below. 

(i) Section 357 

 
20 Ibid.  
21 S. 5, The Probation of Offenders Act, 1958. 
22 S. 163, The Motor Vehicles Act, 1988. 
23 S.3, The Workmen Compensation Act, 1923. 
24 S. 5, The Protection of Women from Domestic Violence Act, 2005. 
25 Ss. 124, 124A, The Railway Act, 1989. 
26 S. 15A, The Police Act, 1861. 
27 S. 21, The Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989 (Act No. 33 of 1989). 
28 S. 1, The Fatal Incidents Act, 1855. The Act provides compensation to families for loss occasioned by the death of a 

person caused by actionable wrongs. 
29 S. 545, The Criminal Procedure Code, 1898. :- Power of Court to pay expenses or compensation out of fine (1) Wherever 

under any law in force for the time being a Criminal Court imposes a fine or confirms in appeal, revision or otherwise a 

sentence of fine, or a sentence of which fine forms a part, the Court may, when passing judgment, order the whole or any 

part of the fine recovered to be applied– 

   (a) in defraying expenses properly incurred in the prosecution;   

(b) in the payment to any person of compensation for any loss or injury caused by the offence, when substantial 

compensation is, in the opinion of the Court, recoverable by such person in a Civil Court; 

(c) when any person is convicted of any offence which includes theft, criminal misappropriation, criminal breach of trust, 

or cheating, or of having dishonestly received or retained, or of having voluntarily assisted in disposing of, stolen property 

knowing or having reason to believe the same to be stolen, in compensating any bona fide purchaser, of such property for 

the loss of the same if such property is restored to the possession of the person entitled thereto. 

(2) If the fine is imposed in a case which is subject to appeal, no such payment shall be made before the period allowed for 

presenting the appeal has elapsed, or, if an appeal be presented, before the decision of the appeal 
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Under clause (1) of this section, courts may direct for payment of compensation to victims if fine forms 

a part of the sentence; whole or any part of the fine may be directed to pay as compensation. Under 

clause (3) of the section, if fine does not form a part of the sentence, the court may order the accused 

person to pay compensation to victims. The language of the provision is couched in a manner which 

gives no tone of a duty upon the court to provide compensation nor of any right upon the victim. 

(ii) Section 357A 

The provision was incorporated through the Cr.P.C. (Amendment) Act, 2008, on the recommendation 

of the Law Commission. The section imposes a mandatory duty on every State governments in 

coordination with Central Government to prepare a scheme for providing fund to grant compensation 

to victims or his or her dependents. Under clause (3) of the section, if the case ends in acquittal or 

discharge or the compensation awarded under section 357 is not adequate, the court may recommend 

for compensation. The victim or his dependents, under clause (4), may make an application for 

compensation if the offender is not traced or identified. It further states that the victim may also avail 

of medical benefits free of cost “to alleviate his suffering”. The obligation is on the Legal Service 

Authority to grant compensation on time. 

(iii) Section 357B 

This provision has been incorporated through the Criminal Law (Amendment) Act, 2013. It states that 

the compensation payable by a State Government under section 357A is in addition to the payment of 

fine under section 326A (causing grievous hurt by the use of acid) and section 376D (gang rape) of the 

Indian Penal Code. The instant section provides for an additional measure to help victims of two 

heinous crimes. 

(iv) Section 357C 

This provision has also been inserted through the Amendment of 2013. It states that, all hospitals, 

public or private, shall provide medical treatment or first aid to the victims of any offence covered 

under sections 326A, 376, 376A, 376B, 376C, 376D or 376E of the Indian Penal Code. It secures the 

victims’ right to primary medical care free of cost but limit it to victims of rape and acid attack. 

An analysis of these provisions reveals that the legislature has dealt with the rights of victims of crime 

with respect to compensation by responding favorably, but not adequately, in tandem with 

victimological advancements. Under section 357, there is no mandatory duty on the court deciding the 

sentence to direct for payment of compensation to victims. Moreover, a plain reading of the provision 

casts no right on the victims to claim compensation. But it confers on the court deciding sentence, a 

wide discretion to act upon the question of compensation. This discretion is narrow in its scope under 

clause (1) of the provision, where the use of the discretion can be exercised only when fine forms a 

part of the sentence. However, under clause (3) which reads as follows: 

Section 357 (3) - When a court imposes a sentence, of which fine does not form a part, the Court may, 

when passing judgment order the accused person to pay, by way of compensation such amount as may 

be specified in the order to the person who has suffered any loss or injury by reason of the act for 

which the accused person has been so sentenced. 

The scope of the said clause is vast, and the discretion of the court has not been diluted by restricting 

compensation to a fixed amount. Thus, it endows the judicial institutions with discretion in abundance 

for the grant of compensation, but not a mandatory direction to grant compensation, appropriately from 

meagre to exemplary. This is clear from the expression “the court may”, which became the greatest 

lacuna of the provision from its inception, prompting the judiciary to intervene more often than not. 

Framing of a compensation scheme under section 357A is undoubtedly a concrete, positive step to 

balance the rights of victim and offender, and to raise victims from their sinking state in the criminal 

justice system. It also seems, that rights of women are being taken into consideration with greater care 
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as it appears from sections 357B and 357C, which are in reference to victims of rape and acid attacks. 

Considering the surge of cases of rape and acid attacks on women, these provisions will help to address 

the social urgency of a gender centered strategy in this area. Even if these are not comprehensive in its 

scope nor as to its content, this progress is being welcomed with a smile but not with praise, because 

gender focused approach is a case of necessity in a society where equality is still not achieved as to 

gender roles, relations, treatment and in preference in many areas including in the criminal justice 

system.  

Limits and lacunae of section 357 

Comprehension of a provision will be incomplete without understanding its limits and lacunae. 

Although, in theory there is no explicit mention of any restriction with the exception of imposition of 

sentence put on the judicial discretion in awarding compensation, in fact, the provision is self-

restrained by a number of established limits and judicial pronouncements. To ascertain this, it is proper 

to appraise some of the recent cases.  

In Ankush Shivaji Gaikwad v. State of Maharashtra30, the Hon’ble Supreme Court referred to a number 

of its earlier judgments and stated that the quantum of compensation has to be determined by the courts 

depending upon the facts and circumstances of each case, the nature of the crime, the justness of the 

claim and the capacity of the accused to pay. None of these factors are provided in the provision, 

including the capacity of accused to pay, but these are indispensable in awarding a just and reasonable 

sum of compensation. 

In Suresh v. State of Haryana31, the apex court held that, while awarding compensation, “gravity of 

offence and need of victim are some of the guiding factors to be kept in mind apart from such other 

factors as may be found relevant in the facts and circumstances of an individual case”. 

In Manohar Singh v. State of Rajasthan32, the apex court in its ardent effort to award compensation 

under the provision observed that “just compensation to the victim has to be fixed having regard to the 

medical and other expenses, pain and suffering, loss of earning and other relevant factors”. 

It was also held by the apex court in Dilip S Dahanukar v. Kotak Mahindra Co. Ltd. &Anr.33, that 

award of fine or compensation must be just and reasonable in addition to relevant factors. The Court 

further went to and favoured an enquiry, summary in nature to determine the capacity of the offender 

to pay compensation. It was held that: 

The amount of compensation sought to be imposed, thus, must be reasonable and not arbitrary. Before 

issuing a direction to pay compensation the capacity of the accused to pay the same must be judged. 

A fortiori, an enquiry in this behalf even in a summary way, may be necessary. Some reasons, which 

may not be very elaborate, may also have to be assigned; the purpose being that whereas the power 

to impose fine is limited and direction to pay compensation can be made for one or the other factors 

enumerated out of the same; but sub-section (3) of s. 357 does not impose any such limitation and thus, 

power there under should be exercised only in appropriate cases. Such a jurisdiction cannot be 

exercise at the whims and caprice of a judge. 

Therefore, the above pieces of judgment are suffice to draw the inference that the courts are 

substantially restricted in awarding compensation in its whim and caprice. They are bound to take into 

account while determining compensation quite a few numbers of established factors, viz. the capacity 

of the offender to pay, the gravity of crime, the need of victims etc. 

 
30 AIR 2013 SC 2454. 
31 AIR 2015 SC 518. 
32 2015 Cri.L.J. 1357. 
33 (2007)6 SCC 528. 
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The question of compensation is a question of fact. This has to be answered in accordance with the 

facts and circumstances of each case. Thus, if any special or additional factors come across, the court 

may take such factors into consideration for the determination of compensation, or the courts are bound 

to act in a reasonable way. A cut and dried formula for deciding the amount of compensation would 

be rather inappropriate, and indeed lose its justness and rationality.  

In Maya Devi v. Rajkumari Batra34, it was observed, and in subsequent cases concerned with the award 

of compensation it has been quoted that: 

[T]here is nothing like a power without any limits or constraints. That is so even when a court or other 

authority may be vested with wide discretionary power, for even discretion has to be exercised only 

along well recognized and sound juristic principles with a view to promoting fairness, inducing 

transparency and aiding equity. 

What then are the safeguards against an arbitrary exercise of power? The first and the most effective 

check against any such exercise is the well-recognized legal principle that orders can be made only 

after due and proper application of mind. Application of mind brings reasonableness not only to the 

exercise of power but to the ultimate conclusion also. Application of mind in turn is best demonstrated 

by disclosure of the mind. And disclosure is best demonstrated by recording reasons in support of the 

order of conclusion.  

That is, “reasons substitute subjectivity by objectivity” which reflects justice and fair play; this, in turn, 

protect the faith of the people in the judicial system. Thus, it is the duty of courts to take into 

consideration all the relevant factors while awarding compensation including the capacity of accused 

to pay, despite the noticeable absence of such factors. 

Falling by the wayside…Judging the fate and plight of section 357 

Admittedly, the progress, the legislature has brought into our Criminal Justice System for the 

protection and promotion of rights of victims deserves praise. However, as noted above, the provision 

is quite skeptical in the sense that it does not provide a categorical direction as to how it has to be 

employed, thus created a clog. This is an outcome of the insufficient, compelling force of the provision 

over the adjudicators of justice, leaving it for the absolute determination and discretion of the court 

deciding the sentence. Therefore, it would be of great interest coupled with disappointment, to analyze 

that how this turn out of victim justice limps and fails rather than realizes and reinforces. 

Although it has been more than four decades that section 357 has been introduced, even today, rare 

are the judgments by the Supreme Court which do not contain a paragraph describing the significance 

of rights of victims for compensation, and the court’s anxiety for and frustration in, not calling upon 

the section into play in appropriate cases. That is, courts are not exercising their jurisdiction under it, 

and if they do, such instances are rare, in turn victims are unable to experience the benefit of it. 

Acknowledging this disappointing status of the provision, in Hari Singh v. Sukhbir Singh35 , the 

Supreme Court went to the extent to state that: 

It is an important provision but courts have seldom invoked it. Perhaps due to ignorance of the object 

of it. It empowers the court to award compensation to victims while passing judgment of conviction … 

It is indeed a step forward in our criminal justice system. We therefore recommend to all courts to 

exercise this power liberally so as to meet the ends of justice in a better way.36 

 
34 (2010)9 SCC 486. 
35 (1988)4 SCC 551. 
36 Id. at para 10. 
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In State of Gujarat v. Hon. High Court of Gujarat37, the apex court observed after having dealt with 

certain rights of prisoners that: 

One area which is totally overlooked in the above practice is the plight of the victims. It is a recent 

trend in the sentencing policy to listen to the wailing of the victims. Rehabilitation of the prisoner need 

not be by closing the eyes towards the suffering of victims of the offence.38 

Coming to some of the more recent judgments, in Roy Fernandes v. State of Goa39, the Supreme Court 

recalled the passive stand taken by the courts to press the section into service. It observed that the 

criminal courts have not “taken significant note of the said provision or exercised the power vested in 

them.” It further quoted from the Report of the Law Commission40 , which refers to the similar 

regrettable position of the provision of the earlier Code of Criminal Procedure with respect to 

compensation. “We have a fairly comprehensive provision for payment of compensation to the injured 

party under Section 545 of the Code of Criminal Procedure. It is regrettable that our courts do not 

exercise their statutory powers under this section as freely and liberally as could be desired.”41 

In Ankush Shivaji Gaikwad v. State of Maharashtra42, while dealing with compensation under sections 

357 and 357 A of the Cr.P.C., the Supreme Court elaborately examined the right of victims for 

reparation, bringing material from and citing a list of its own decided cases in addition to the Law 

Commission’s 41st Report and provisions of the UN Declaration of 1985, and the 2005 UN Guidelines.  

The Court again took note of the fate and plight revolving around the provision and the failure of the 

courts to exercise this power of compensation. It observed that:  

The only other aspect that needs to be examined is whether any compensation be awarded against the 

appellant and in favour of the bereaved family under Section 357 Code of Criminal Procedure, 1973. 

This aspect arises very often and has been a subject matter of several pronouncements of this court. 

This same may require some elaboration to place in bold relief certain aspects that need to be 

addressed by the courts but have despite the decisions of this court remained obscure and neglected 

by the courts at different levels in this country.43 

Indeed, there may not be any other provision of law, the Supreme Court consistently and ferociously 

noted of and expressed its distress about the alarmingly scarce exercise of power by the lower courts. 

However, there are impregnable logical limits to put the blame entirely on the judiciary for not making 

available the benefits of the provision to its consumers. 

Firstly, the inadequate wordings of the section in respect of the time and the circumstances in which 

the section to be pressed into service and the resulting insufficient compelling force and abundantly 

sufficient discretion put courts in silence rather in service. 

Secondly, given the Victimology as a globally developing discipline, and while introducing such a 

considerably advanced measure, the legislature or the executive has to put in place measures which 

are adequate for and sufficient to ensure that the institution of judiciary is not fledgling in 

victimological aspects, which could have certainly, avoided the present protem crisis looming and the 

prostrate of the section. 

 
37 AIR 1998 SC 3164. 
38 Id. at para 47. 
39 (2012)3 SCC 221. 
40 42nd Law Commission of India Report, The Indian Penal Code, 1861, (1971), available at 

http://lawcommissionofindia.nic.in/1-50/index1-50.htm, last seen on 01/01/2018. 
41 (2012)3 SCC 221, at para 27. 
42 AIR 2013 SC 2454. 
43 Id. at para 25. 
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Thirdly, this statutory provision does not confer on the beneficiary any absolute, conditional or 

discretionary right, in turn, further weakened it in the absence of a legislative command for 

compensation.  

Fourthly, neither the creator of the statute nor the authorities entrusted with its enforcement has taken 

steps to consider or reform the provision despite its failure to produce desired results. This, it is 

submitted, notwithstanding that the notable developments took place at the international and domestic 

level during this long period. Thus, the situation of victim compensation can be described in plain and 

simple way as a fairly luxury car with inexperienced drivers and insufficient fuel to run, now yearning 

to get speed. That is, a relatively progressive provision has been consistently negated because of the 

sheer ignorance and want of required measures.  

Reversing the ‘may’ and rewriting the fate 

The current judicial trend is to be proactive to disseminate justice. Over the last few years, the judicial 

position and practice has so transformed, as it is apparent today, obviating the need for further expound 

on it. The reflection of this committed and zealous attitude towards protection of rights can be 

discerned amply in compensatory jurisprudence too. 

In Ankush Shivaji case44, as it has already been noted, the Supreme Court dealt with in detail the issue 

of compensation. The troubling section and its loosely stated wordings have been keeping the courts 

away from considering the question of compensation to ignite victims’ right to compensation as a usual 

practice than a rare remiss. The Court confronted itself with a question. 

The question then is whether the plentitude of the power vested in the Courts under Section 357&357-

A, notwithstanding, the Courts can simply ignore the provisions or neglect the exercise of a power that 

is primarily meant to be exercised for the benefits of the victims of crimes that are so often committed 

though less frequently punished by the Courts. In other words, whether Courts have a duty to advert 

to the question of awarding compensation to the victim and record reasons while granting or refusing 

to them.45 

To be sure, the question the Court posed to decide appears hardly an easy or effortless one. It has the 

implication of affecting the entire regime of right to compensation by victims. 

As expected, the Court concreted its stance in favour of victims, despite the fact that the meaning of 

the section constitutes no force from the use of may in it. The Court resorted to the rule in Heydon’s 

case, and declared that the provision casts a power coupled with a duty which has the consequence of 

putting an obligation mandatory in nature and non-compromising in its application. It observed by 

referring to an earlier decision that, “the legislature may use the word ‘may’ as a matter of pure 

conventional courtesy” and the legal import of the word has to be drawn from considering various 

factors, which include, the object of the Act, the advantages sought to be achieved etc., finally in a 

way “where the court advances a remedy and suppresses the mischief.”46 The court quoted from a 

famous English case to vindicate its position: 

The words 'it shall be lawful' are not equivocal. They are plain and unambiguous. They are words 

merely making that legal and possible which there would otherwise be no right or authority to do. 

They confer a faculty or power, and they do not of themselves do more than confer a faculty or power. 

But there may be something in the nature of the thing empowered to be done, something in the object 

for which it is to be done, something in the conditions under which it is to be done, something in the 

title of the person or persons for whose benefit the power is to be exercised, which may couple the 

 
44AIR 2013 SC 2454. 
45 Id. para 44. 
46 Id. para 48. 
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power with a duty, and make it the duty of the person in whom the power is reposed, to exercise that 

power when called upon to do so.47 

However, a closer analysis leaves little tentativeness to infer that it is not the euphoria of the Heydon’s 

rule, but the zeal of the judiciary to empower the right of victims for compensation which induced the 

Court to act so. In other words, although the Court found itself recourse under the umbrella of Golden 

rule to rescue victims’ right to compensation, the transformation of discretion into duty manifests the 

vigour of the judiciary demonstrated over the years to disseminate justice and not as a result of the 

euphoria of the invaluable rule in Heydon’s. 

Therefore, although the courts are vested with discretion under section 357 there is a mandatory duty 

on courts to apply its mind to the question of compensation in every criminal case, for finding 

appropriate cases for awarding or refusing compensation and to record reasons for the same.  

 

CONCLUSION 

Success percentage in the judicial surgery 

Regardless of the countless number of judgments delivered by the Supreme Court requiring the courts 

to make liberal use of the section 357 Cr.P.C., still it leaves a lot to be desired. Refashioning of the 

principles of compensation under section 357 has helped to contain the escalation of justice crisis to a 

certain extent.  

However, the question remains to be answered is whether the interpretation adopted by the judiciary 

under section 357 is adequate to provide protection for and reform the state of victim compensation? 

In other words, we are measuring the success percentage in the judicial surgery. 

Before moving to deal with this question, it has to be borne in mind that the subject of victims’ right 

in general and the right to compensation in particular, it seems that the judiciary is fighting a battle not 

only against the legislative inertia as in other areas of the law but also against the ignorance of 

administrators of justice. Nevertheless, it could not be put as an excuse that owing to the ignorance of 

the law, courts are closing the ears to the wailing cries of victims for justice. How can it be justified 

when the justice is stumbled by and the human rights become a mirage due to the ignorance of courts? 

And when it is in the land of Justice Krishna Iyer and Justice Khanna, to mention the two names in a 

long list, who fought for human rights with great vigour, it is an embarrassing debacle of the entire 

judiciary. 

There are a number of cases in which the apex court directed that the copy of its judgment should be 

forwarded to lower courts or the National Judicial Academy that will facilitate to make the provision 

“operational and meaningful”48. This manifests the concern of the Supreme Court about the poor 

administration of justice which is on the rise in the arena of victims’ rights. Although judicial activism 

would come to the aid of the Court to go to the extent of laying down a judicial legislation through 

direction, it has its inherent limitations as to fill the vacuum in the sweeping areas of law. “It needs to 

be remembered that courts cannot run the government. The judiciary should act only as an alarm bell; 

it should ensure that the executive has become alive to perform its duties.”49 

Even after more than two decades has been passed since the direction for the liberal use of section 357 

in Hari Sing’s case, there has not been any measurable progress in exercising the power under it as is 

being proved by the judgments followed it; perhaps this want of progress, which required the Supreme 

 
47 Id. para 46. Julius v. Lord Bishop of Oxford, (1880)5 AC 214. 
48 Suresh v. State of Haryana, AIR 2015 SC 518: Ankush Shivaji Gaikwad v. State of Maharashtra, AIR 2014 SC 2454. 
49 Observation of Anand, J in Common Cause, a Regd. Society v. Union of India, AIR 1999 SC 2979. 
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Court to take recourse to interpretation of “power coupled with duty”, in effect, conferred with the 

section a compelling force.  This, indeed, could have taken in Hari Sing’s case. But, it did not, might 

be because of the cry for justice was loud but not louder, or the ears which listened to the cries were 

not made audible enough. Despite of all the said efforts, progress remains a dream. 

Therefore, although the Supreme Court rescued the section 357 begins to fall by the wayside, it is still 

seriously doubtful regarding the complete success of the judicial surgery and that the courts will 

become active in awarding compensation. Hence it is submitted that, the current need is of 

transplantation instead of surgery, which would yield substantial results. Victims’ rights and needs will 

have to be comprehensively addressed by putting in place a separate legislation ensuring their safety, 

promoting their participation in justice delivery and focusing their rehabilitation which are not 

provided by or absent at present.50 

 
50 Committee for Reform of Criminal Justice System had in its Report acknowledged the need for compensating victims 

of crime and a suitable legislation. Supra 1 at 81-82. 
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UNDERSTANDING RAPE LAWS AND LOOKING AT THE FUTURE 
AHEAD 

- Souradeep Sarkar* 

 

ABSTRACT 

The object of this paper is to understand the rape laws in India, how they have transformed over the 

years, the sea-change the jurisprudence on rape laws has gone through, and the landmark 

amendments and other impending changes needed in our present legislation. While dealing with 

these issues, I will also delve into the idea of rape as a crime, how it is so different from various 

other crimes, making it all the more inhuman and barbaric. The procedural laws which are in place 

in the current legislation are also discussed, and how they are, dramatically, different from what 

they used to be. In matters of crime, the procedure places an important element, whether it is 

regarding the investigation, or recording of testimony, or production of the accused, etc. The 

comparison of rape laws effective in other democracies like US and UK also serves as a purposeful 

comparison to show us where we lack in terms of our criminal justice system, what better practices 

we can adopt from other jurisdictions. Finally, given the social context that we live in, I also discuss 

how we need to take into consideration several phenomena prevalent in our society while drafting 

these rape laws. 

Keywords:  Investigation, procedural laws, rape, procedural laws, society, women. 

 

INTRODUCTION 

 “Law should not sit limply; while those who defy it to go free and those who seek its protection lose 

hope”1. Rape as a crime did not come to force only in modern times. In the ancient world also, rape 

was prevalent as a menace in society. In ancient Rome, during wars after the killing of opponents’ 

army, it was quite usual for the victorious kingdom or clan to plunder the city and rape and ravish the 

women2. Herodotus had coined the phrase “slaughter and andrapodizing”, which means the killing of 

adult males and then sexually exploit and abuse the women, both adults and children3.   

Susan Brownmiller interprets rape in a conflict zone or warfare as an exultant postconquest 

celebration4. In the Bosnian war, we have seen how women of Gacko were violated by the Serbian 

army5. In times of these wars, though the opponent is the government, the persecutors target the women 

of the society mainly due to their importance in the cultural context of every society. By harming the 

women, it is presumed that they have taken over the opponent and claimed victory.  

In pre-independent India, the British brought their own laws into the country. Prior to the entry of the 

British, the Islamic laws used to deal with crimes. Though the Islamic laws had problems of their own, 

the British did nothing on their part to improve them and bring them on par with the needs of society. 

 
* Student, Second year, Kirit P. Mehta School of Law (NMIMS University) 
1 Jennison v. Baker, (1972) 2 QB 52 : (1972) 2 WLR 429 (CA) : (1972) 1 All ER 997 as cited in Committee on Reforms 

of Criminal Justice System, Ministry of Home Affairs, Vol. I, 2003. 
2 Kathy L. Gaca, Sexual Violence in Conflict Zones : From the Ancient World to the Era of Human Rights, 75-80, 

(Elizabeth D. Heineman, 2017)  
3 Ibid, 78 
4 Susan brownmiller, Against Our Will: Men, Women, and Rape, 38 (1975) 
5 Robert Fisk, Bosnia War Crimes: 'The rapes went on day and night': Robert Fisk, in Mostar, gathers detailed evidence 

of the systematic sexual assaults on Muslim women by Serbian 'White Eagle' gunmen, Independent 1993 



 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 494  

Sir Matthew Hale, one of the greatest jurists of Britain, who was also an esteemed thinker on rape laws 

at that time, had a perception problem towards women. Instead of making the mens rea and actus reus 

the centre of the trial, the character of the victim was put on scrutiny6. The elements of her chastity 

revolved solely around her character, body and behaviour, before, during and after the alleged rape. 

He defined rape in narrow terms by confining the act to vaginal penetration of women above 10 years 

by men7. 

In post-independent India, the Indian Penal Code, 1860 as established by the first law commission 

headed by Lord Thomas Babington Macaulay was adopted with slight modifications. The follies in 

the Code became apparent in several subsequent cases, one of them being the infamous Mathura Rape 

case, which is a case on custodial rape. The amendments like those in the 42nd Law Commission 

Report8  were eventually paid heed to and incorporated after the much-criticised judgement of the 

abovementioned case. 

 

JUDICIAL PRONOUNCEMENTS 

A man is said to commit rape a woman, under section 375, when he has a sexual intercourse with her 

in any one of the following circumstances: 

i) against her will; 

ii) without her consent 

iii) with her consent, but obtaining her consent by putting her or anyone whom she is interested in fear 

of hurt. 

iv) with her consent, when he believes hiself not to be her husband, while she consents believing him 

to be her lawfully wedded husband. 

v) with her consent, when, at the time of giving consent, for reasons of intoxication, or of unsoundness 

of mind, or of administration of any stupefying or unwholesome substance, either personally or 

through another, she was unable to realise what she was giving consent to; 

vi) with or without her consent, when she is under sixteen years of age. 

Explanation: Penetration is sufficient to constitute the sexual intercourse necessary to the offence of 

rape. 

However, two exceptions adduced to this section, which carves out the circumstances which does not 

qualify for rape are: 

i) sexual intercourse between a man and his wife, who is not under fifteen years of age, will not 

constitute rape 

ii)medical procedure or intervention does not fall under the ambit of rape.  
 

One of the landmark cases, which paved the way for the slew of reforms brought about through the 

Criminal Law (Amendment Act), 1983 was the infamous case of Tukaram v. The State of 

Maharashtra9. In that case, Mathura, who was a tribal girl, had an affair with Ashok, nephew of Nushi 

 
6 ELIZABETH KOLSKY, The Rule of Colonial Indifference: Rape on Trial in Early Colonial India, 1805-57,69, The 

Jounal of Asian Studies, 1093, 1096-1098 (2010) 
7 Ibid  
8 The 42nd Law Commission report recommended to add new provisions to the rape laws to protect the woman in a case, 

where her will was dominated by men in power. It also allowed the ambit of rape to be broad enough to include special 

situations where public servants, or superintendents, under whose custody a woman is staying, and the former takes illicit 

advantage of his position to violate the latter. 
9 1979 AIR 185 
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whose house she used to work in. Owing to objections from Mathura’s brother, the couple decided to 

elope. Consequently, a police complaint was filed by Mathura’s brother alleging Ashok and his family 

of kidnapping Mathura. The police brought Mathura, Ashok and both of their families to the police 

station. After some time, everyone was let off but while leaving Mathura was asked to stay back, while 

her relatives were waiting outside. Mathura was then raped by two police officers. 

The case went on from the Sessions Court to the Bombay High Court’s Nagpur Bench, and from there 

to the Supreme Court10. The Supreme Court held that since Mathura was habituated to sex, there were 

no visible marks of injury, and also the fact that she raised no alarm the offence of rape could not be 

made out against the police officers. The Court even went on to say that she induced the two officers 

to have intercourse with her. There is a probability that the Supreme Court was following the 

jurisprudence laid down by its counterpart in the case of  People v. Mayberry 11 , whereby the 

California Supreme Court held that “When a man misunderstands the intentions of a woman claiming 

rape, his actions are legal as long as he reasonably and genuinely believes that she desires intercourse.” 

Now we need to delve into the subsequent amendments that were laid down in Criminal Law 

(Amendment Act), 1983. As a result of the mounting criticisms, the Government planned to amend 

the rape laws, by passing the Criminal Law (Amendment Act), 1983. Through this Act, the 

Government inserted sections 376-A, 376-B, 376-C, 376-D of the Indian Penal Code. It also amended 

section 327 of the Cr.P.C. which deals with "in-camera" proceedings. It says that in a matter of rape, 

at the request of the victim, the trial can be conducted "in-camera". It also criminalised the printing or 

publishing of any matter regarding the proceeding. 

Section 228A was added to the IPC to include the offence of disclosing the identity of a rape victim 

unless consent is given by the victim, and in case the victim is dead/unsound/minor, the victim's next 

of kin; or by or under an order of the court.  

Section 114-A was inserted into the Indian Evidence Act. According to this section, if the sexual 

intercourse between the accused and the defendant can be proved, and the question is whether there 

was an absence of consent by the victim it will be presumed that the consent was not there if she states 

in her evidence before the court that it was not there. In the case of Chandigarh v. Amit Kumar @Rachu 

& Others12,  the Punjab and Haryana High Court refused the grant of appeal to the State on the 

grounds that there were no visible marks of injury on the body of the prosecutrix, which negated any 

allegations of rape. 

This is an absurd and unfounded observation in light of several Supreme Court judgments, one of them 

being the landmark case of Viswanathan v. State,13 where Justice S.B. Sinha observed that injury 

marks are not required to prove a case of rape. 

We still find that biased and orthodox approach of the judiciary is still prevalent in many of the rape 

cases. In another case, the judiciary even went on to hold that “Sexual morals of the tribe to which the 

girl belonged are to be taken into consideration to assess the seriousness of the crime”.14 The logic of 

 
10 The Sessions Court had acquitted the accused on the grounds that rape could not be proved, only sexual intercourse was 

proved. The court held that since she was habituated to sex, the consent was voluntarily given. The High Court took a 

contrary view and reversed the judgement of the lower court, and sent the two officers to 5 years of imprisonment. The 

grounds cited by the court were that passive submission due to fear of death cannot be construed as consent. 
11 15 Cal.3rd 143 
12 MANU/PH/1510/2019 
13  (2008) 5 SCC 354 : (2008) 2 SCC (Cri) 593 at page 359 
14 Dayaram v. State of MP, Appeal (civil)  9569 of 1995 
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the previous statement goes against the rationale behind section 114-A of Indian Evidence Act, and 

also section 146 of Cr.P.C.15 

The chastity of a woman still remains a question in the minds of a judge. This can be understood by 

some of the judgments of our courts in the past. In the case of State of Maharashtra v. Vasant Madhav 

Devre,16 the Bombay High Court observed that “Probability of the prosecutrix who was alone in her 

hut, her husband being out, having consented to sexual intercourse cannot be ruled out. The benefit of 

the doubt must go to the accused and acquittal cannot be interfered with”. The observations mentioned 

lacked any coherence with the judgement laid down by the Hon'ble Supreme Court in the case of  

State of Maharashtra v. Madhukar Narayan Mardikar17 which established that even a woman of easy 

virtue is entitled to privacy and no one can invade her privacy as and when he likes. In another case,18 

Justice Amitava Roy, while acquitting the accused of charges of gang rape observed that she was used 

to sexual intercourse, as reported by medical experts, in spite of living separately from her husband for 

the past one and a half years to cast doubt on her character. He also noted in the judgement that the 

fact that she instead of "hurrying back home in a distressed, humiliated and a devastated state", stayed 

back in the place of occurrence.  

 

EVIDENCE OF CHASTITY 

The use of a medical test to prove the violation of a woman’s body finds its genesis in British India. 

Norman Chevers was the first person to write a complete book on medical jurisprudence for India in 

the year 1856. The book had an inherent bias for women. It talked about the false rape cases, and the 

tendencies of women to file false rape cases because of which the importance of medical jurisprudence 

exists19. Eventually, one of the stalwarts of the medical profession Jaising P. Modi came out with his 

book A Textbook of Medical Jurisprudence and Toxicology. The book heavily relied upon Chevers’ 

textbooks as a guide. 

In his book, Modi emphasised how women have a tendency to file false rape cases20. The problem 

with the current medical tests lies in the fact that they cause immense psychological and emotional 

distress to the women. The tests under question are the hymen test and the finger test. These two tests 

are performed to determine the status of the woman’s virginity. 

Even though the Supreme Court in the case of Lillu v. the State of Haryana21 held that the finger test 

and its interpretation violates the rape victim's right to privacy and also injures her dignity and mental 

integrity, courts blindly rely on such medical tests and their interpretations to decide upon the consent 

in a rape case. Even though section 155(4) was repealed in 2003, people use these medical tests to 

examine whether the victim was habituated to sex or not, whether she was virgin or not. In cases like 

 
15 S.146 was amended in 2003 to disallow any questions regarding her character to be asked to the victim. It thereby 

repealed s.155(4) of the Indian Evidence Act, which allowed the defence to cite the "generally immoral character of the 

victim" to discredit her testimony. 
16 1989 Cri LJ 2004 
17 (1991) 1 SCC 57 
18 Raja v. the State of Karanataka (2016) 10 SCC 506 
19 Chevers, Norman (1856): A Manual of Medical Jurisprudence for Bengal and the Northwest Provinces (Calcutta: F 

Carbery, Bengal Military Orphan Press) He says in his book “Instance of this crime appear to be of great frequency in  

India, and there is also reason to believe that persons are, by no means rarely, charged falsely with its commission”(page 

460) 
20 According to him, false rape cases were levelled by women for three reasons mainly: first, to salvage her reputation; 

second, to explain her mother and close relations the reason for injury in her private parts; and thirdly, to blackmail a man. 
21 AIR 2013 SC 1784 
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State of Orissa vs Kamakshya Prasad Meher22 and  State of Uttar Pradesh vs Sabir & Ors23, the court 

relied upon these medical tests to come at a conclusion that since either private parts of the woman 

were not injured or the hymen was not ruptured, rape cannot be concluded and thus in both the cases, 

the accused were acquitted of the charges of rape.  

The reliance on the state of the hymen in matters of rape cases baffles everyone in light of scientific 

studies, which have proved that hymen varies in size, shape and elasticity, and may also be absent in 

a woman even when she hasn’t engaged in any intercourse24. In the case of Vishram vs the State of 

Rajasthan25, the doctors had conducted the finger test on her and noticed that her hymen was absent 

even though she was five months pregnant. There was also a recently stitched would in the lower part 

of her vagina, and while conducting the finger test he notices “blood coming out of the stitches”26. The 

reliance on someone's past sexual history subverts the Parliament's decision to extirpate section 155(4) 

of the Indian Evidence Act. One's character or chastity bears no bearing on her consent to sexual 

intercourse. Such character tests have even been performed on girl childs27. The Justice J.S. Verma 

committee also recommended to scrap the finger test and called it unnecessary to adjudicate matters 

of rape. 

Modi in his book also mentions resistance, and how medical tests are important in determining the 

kind of resistance put forth by a woman. He claimed in his book that a single man cannot rape a healthy 

woman unless she is too feeble28He also distinguishes between the kind of resistance that can be put 

forward by a labouring class woman and a woman belonging to the middle or rich class. He says the 

former has a stronger ability to resist while the latter are feeble and might give in due to exhaustion or 

fright. 

The Supreme Court in the case of Sukru Gouda vs the State of Orissa,29 came down heavily upon this 

concept of resistance and how it is dependent on one's social class, it was still not followed in a 

subsequent case by the Himachal Pradesh High Court30.  

 

NECESSARY REFORMATIONS 

The initial exemption to matrimonial relationships from the clutches of rape law provisions was a result 

of Matthew Hale rationale that "the husband cannot be guilty  of rape committed by himself upon his 

lawful wife, for their mutual matrimonial consent and contract the wife hath given up herself in this 

kind unto her husband, which she cannot retract."31  

 
22 2001 Cri L J 3620 (Ori) 
23 MANU/UP/0964/2011 
24 Rosemary A. Underhill, John Dewhurst, The Doctor Cannot Always Tell Medical Examination of the ‘Intact’ Hymen, 

311,  375 (1978) 
25 2005 Cri L J 4443 
26 Ibid, Para 16  
27 Satyapal vs State of Haryana, 2007 Cri L J 2095 (Punjab & Haryana High Court) (victim was 11 years old), Surendra 

Singh vs State of Uttar Pradesh, 2006 Cri L J 700 (Allahabad High Court) (the victim was less than nine years old), 

Shatruhan vs State of Chhattisgarh, 2006 Cri L J 1496 (Chhattisgarh High Court) (the victim was 12 years old), Thaker 

Rajesh Kumar vs State of Gujarat, 2006 Cri L J 1973 (Gujarat High Court) (the victim was 12 years old), Ranbir vs State 

of Haryana, 2005 Cri L J 521 (Punjab & Haryana High Court) (the victim was less than nine years old) 
28 Jai Singh Modi, A Textbook on Medical Jurisprudence and Toxicology, 938-939 (2008) 
29  2009 Cri L J 831 (SC) 
30 State of Himachal Pradesh vs Kishan, MANU/HP/0335/2010. 
31 Sir Mathew Hale quoted in Rosemarie Tong, Women, Sex and the Law, 94 (1994) 
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‘Marital rape is not about sex, but about violence; it is not about marriage, but about lack of consent. 

Rape is rape and it should be penalized whenever and wherever it occurs.’32First country to criminalize 

marital rape was Poland33 

Maneka Gandhi in the Parliament, as the then Minister for Women and Child Development, in a reply 

had argued that marriage is not a contract in India, but a sacrament. Due to this and also because of 

poverty, education, religious beliefs, customs and customs she explained marital rape cannot be 

criminalized. 

The reasons for marital rape in common law finds its rationale in the idea of a woman being the 

property of a husband34. Thus, a woman's consent to marriage is extrapolated to include her consent to 

every sexual encounter between her and her husband. Reasons for not considering marital rape range 

from the possibility of malicious prosecution to false allegations to the difficulty to prove marital rape 

to inappropriateness of applying criminal law provisions to marital affairs, when family law can be 

applied.    

Marital rape is ‘any unwanted intercourse or penetration (vaginal, anal, or oral) obtained by force, the 

threat of force or when [the] wife is unable to consent’.35 It is also argued that marital rape should be 

considered separately since the effects of marital rape on a woman are far more pernicious resulting in 

trauma36. According to K. Vibhute, the consent of woman given at the time of marriage is considered 

to irrevocable once she enters into marriage, thereby resulting in the assumption of her continuous 

consent to all instances of sexual intercourse during the course of marriage37. 

Moreover, the history of marriage has not been dominated by the union between two individuals 

motivated solely by love or passion, but also by arrangement between parents or a wider community 

to make some political or economic ends meet38. Even in cases of love marriage, the result of the 

continuous union might not be always attributed to love or compassion, but the desire to not let the 

fissure affect the children, social ostracization, financial dependency, etc. 39  Because of all these 

reasons, we should not consider the union of two people in a marriage to always be accompanied by 

an intimate relationship40. 

It is also observed that one undergoes fluctuations in his/her sexual desire due to reasons associated 

with age, personal struggles, mental and physical health, hormonal variations and a host of other 

reasons41. The fluctuations in one's sexual desire can also be influenced by factors one experience in 

his/her relationship with the other person, and the emotions within their relationship42. Indeed, a 

growing number of case studies has actually proved the corrosive impact of hostility, stress, anger, 

humiliation and other emotions on sexual desire43. 

 
32 https://www.thecitizen.in/index.php/en/NewsDetail/index/7/15986/Marital-Rape-Is-Not-About-Marriage-But-About-

Lack-Of-Consent-Shashi-Tharoor 
33 https://indianexpress.com/article/explained/marital-rape-a-crime-in-many-countries-an-exception-in-many-more-

4821403/ 
34 http://www.ncjrs.gov/App/publications/abstract.aspx?ID=80842 
35 R. Ahmed and N.J. Shaba, Critical Analysis on Marital Rape and its Legal Consequences: Bangladesh Perspective, 21 

IORS Journal of Humanities and Social Sciences 7 (2016) 
36 https://vawnet.org/sites/default/files/materials/files/2016-09/AR_MaritalRapeRevised.pdf 
37 K. Vibhute, Rape within Marriage in India, 27 Ind. Bar Rev. 167 (2000) 
38 See, Coontz, Marriage a History 
39 Michael Plaxton, Implied Consent and Sexual Assault: Intimate Relationships, Autonomy, and Voice, 168-169 (2012) 
40 Ibid  
41 P.C. Regan & E. Berscheid,Lust: What We Know About Human Sexual Desire, (1999) 
42 W.L. Maurice,Sexual Desire Disorders in Men, 2007; A. Pietropinto,Inhibited Sexual Desire. Medical Aspects of 

Human Sexuality, 20, 46-49 (1986) 
43 Pamela Regan, Close Relationships, 217, (2011) 
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In this respect, it is also important to discuss the Constitutionality of Restitution of Conjugal rights in 

case of a marriage registered under the Hindu Marriage Act, 1956. In the case of T. Sareethav v. 

Venkata Subbiah44, the Andhra Pradesh High Court declared section 945 of the Hindu Marriage Act as 

unconstitutional as it violated the fundamental rights enshrined in Article 21, i.e. of personal liberty 

and privacy. The judgement was, later, overruled by the Supreme Court in the case of  Saroj Rani v. 

Sudarshan Kumar46. The Court ignored and denounced the relevance of Article 21 and Article 14 in 

matters of privacy of matrimonial affairs. It is worth mentioning that in England, the same provisions 

of restitution of conjugal rights were abolished by section 20 of the Matrimonial Proceedings Act, 

197047. However, in India, the aggrieved spouse is compelled to live with the other one, which has 

repercussions of its own, especially on women. In the case of Huhhram v. Misri Bai48, the wife had 

complained to the court about her ill-treatment at her husband's hands, and the indifference of her 

father in law who, in her opinion, had an evil eye for her. However, the court granted the husband 

relief under section 9 of the Hindu Marriage Act and compelled the wife to live with her in-laws, even 

at the cost of her safety. Similarly, when seen in the context of marital rape we can see how precarious 

the situation could be. A wife who might feel unsafe with her husband for his dominating nature, even 

in matters of sexual intercourse, can be forced to go back to her matrimonial home and suffer. This 

section needs a serious overhaul to protect the women from any untoward outcome of this section.    

The 42 law Commission Report recommended criminalizing marital rape only when the spouses are 

separated by a decree and when the wife is a minor. The first recommendation was subsequently added 

to the IPC, but the second recommendation was not accepted. However, we later come to see in the 

landmark case of Independent Thought v. Union Of India49 the exemption of marital rape, to the extent 

it covered under-age wives, was repealed.  

The issue of marital rape resurfaced in the 172nd Law Commission Report, which declined to intervene 

since interfering with marital rape, according to them, would amount to excessive intrusion into marital 

affairs.  

Over 100 years ago, John Stuart Mill had commented: "A female slave has (in Christian countries) an 

admitted right... to refuse her master the last familiarity. Not so the wife... he can claim to form her 

and enforce the lowest degradation of a human being, that of being made the instrument of an animal 

function contrary to her inclination"50 

In England, the offence of marital rape was also not recognized. Time and again, cases have come to 

courts where the victim- wife- pursued the courts, unsuccessfully, to grant her relief for violation of 

 
44 AIR 1983 AP 356 
45 It reads as "When either the husband or the wife has, without reasonable excuse, withdrawn from the society of the other, 

the aggrieved party may apply, by petition to the district court, for restitution of conjugal rights and the court, on being 

satisfied of the truth of the statements made in such petition and that there is no legal ground why the application should 

not be granted, may decree restitution of conjugal rights accordingly." It also provides that in such a case, one who 

withdraws from the society has to justify the cause for such withdrawal. 
46 AIR 1984 SC 1562 
47 The section reads as  “No person shall after the commencement of this Act be entitled to petition the High Court or any 

county court for restitution of conjugal rights”. 
48 AIR 1979 MP 144 
49 WP (C) 382/2013 
50 J.S. Mill, The Subjugation of Women (1869) 
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her freedom by her husband51. Finally, in 1991, in the case of R v. R52. The Court of Appeal led by a 

five Judge Court pronounced a verdict of "guilty" upon the husband accused of marital rape. The Court 

declared that the immunity expounded by Hale does not hold any water53. 

 

CONCLUSION 

Lord Dicey had said, “With us, every official, from the Prime Minister down to a constable or a 

collector of taxes, is under the same responsibility for every act done without any legal justification as 

any other citizen.”54 

The K.S. Puttaswamy judgement55 makes a compelling case for according privacy the status of a 

fundamental right. It also establishes the fact that privacy does lose its essence even in the private 

spheres of marriage and other intimate relationships. As interpreted in Eisenstadt v. R. Baird56, privacy 

is an individual possession, the privilege of which should not be diluted by the institution of marriage. 

Privacy is the autonomy and control over the intimacies of a person's personal identity57. Privacy also 

extends to who and when one can sense58 a person59. Thus, when we talk about control over one's 

identity, it is the human body which is the first and the most basic reference60.  

The Prohibition of Child Marriage Act, 2006 defines a child as a male who has not completed 21 years 

and a female who has not completed 18 years. It criminalizes child marriage by invoking penal charges 

against any man over 18 years who is guilty of marrying a child61. It also prescribes punishments for 

abetting62 and solemnizing or promoting child marriage63 Through Constitutional debates and several 

case laws64, the Supreme Court, in the case of Independent Thought v. Union of India, came to the 

conclusion that Article 15(3) which carves out an exception for women and children offers them 

favourable discrimination to safeguard and protect them, along with improving their lot.  

Ultimately, it was held by the court that the discrimination between the women below 15 years and 

those above it is arbitrary and lacks harmony with other legislations like Juvenile Justice Act, POSCO 

Act, etc. The same logic should be extrapolated to eliminate the distinction between married and 

 
51 R v. Miller (1954) 2Q.B.282. In this case, the wife had filed for divorce after which the husband attacked and raped her. 

When she filed the charges of rape against him, the court refused to accept them, sayaing that Hale's proposition was correct 

and filing of divorce does not revoke a wife's consent; In the case of R v. Sharples(1990) Crim. L.R.198, the Manchester 

Crown Court had issued a family Protection Order in 1989, which said that "The respondent shall not use or threaten to 

use violence against the person of the applicant". The parties continued to live together but in January, 1989, the marital 

relations had ceased. In July, 1989, the husband committed rape against the wife. The case eventually went to the higher 

court, which gave a verdict of "not guilty" saying that the undertaking previously issued was not enough as it did not bar 

sexual relations 
52 (1991) 93 CR. APP. R.1 
53 The appeal of the husband against the Court of Appeal was dismissed by the House of Lords unanimously. The House 

of Lords thought that Common Law was capable of change in light of the evolution of social, economic and cultural 

developments 
54 Dicey, Law of the Constitution (10th edn.) 193. 
55 (2017) 10 SCC 1 
56 1972 SCC OnLine US SC 62 : 31 L Ed 2d 349 : 405 US 438 (1972) 
57 Tom Gaiety, Redefining Privacy,12 Har. Civ. Rts.-Civ. Lib rev p.233 
58 Here sense refers to seeing, touching, smelling as well as tasting 
59 "Judith Jarvis Thomson,The Right to Privacy, 4 Philosophy and Public Affairs, 295 (1975) 
60 Supra, note 44 
61 Section 9 of Prohibition of Child Marriage Act, 2006 
62 Section 10 of Prohibition of Child Marriage Act, 2006 
63 Section 11 of Prohibition of Child Marriage Act, 2006 
64 Sri Mahadeb v. Dr. B.B. Sen,AIR 1951 Cal 563; Government of A.P. v. P.B. Vijaykumar,(1995) 4 SCC 520 ; Yusuf 

Aziz v. State of Bombay, AIR 1954 SC 321; Cyril Britto v. Union of India, 2003 (2) KLT 879; Shrikrishna Eknath Godbole 

v. Union of India, 2016 SCC OnLine Bom 9559 
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unmarried women. The right to one’s body should not be depended upon one’s marital status or for 

that matter any relationship with her perpetrator. 

The victims of an offence of rape, which leaves a woman as a living corpse65, do not receive any 

monetary compensation for her rehabilitation, medical expenses, and other ancillary costs related to 

the long, tenuous litigation. Section 357 of the Cr.P.C. deals with compensation of the victims of 

various offences. Despite this, many of the trial courts fail to exercise their rights under it to disburse 

the rightful compensation which a victim deserves. This problem was addressed by the 2008 

amendment of the Cr.P.C., which inserted 357A into the Code as a result of the recommendations of 

the 154th Law Commission Report. 

After the coming into effect of this section, the victims got their much-deserved right to rehabilitation 

and compensation. Under this new section, every State was required to coordinate with the Central 

Government in devising a Victim Compensation Scheme. However, these schemes used to vary on a 

lot of aspects depending upon the State. Even the Supreme Court in the case of Tekan Alias Tekram 

v. the State of MP66 recognised the discrepancies when it observed that the maximum compensation 

under in the State of Jharkhand was capped at Rs.20,00067, while in case of Goa the cap was Rs.10 

lakhs68. In the year 1996, the Supreme Court in the case of Shri Bodhisattwa Gautam v. Miss Subhra 

Chakraborty69 observed the importance of compensating the victim and financially aiding her for all 

the losses resulting from the villainous attempt at her soul and body. 

However, no legislation was brought into place. In the year 201270, again the Supreme Court rose to 

the occasion and directed the National Legal Services Authority to constitute a committee to frame the 

Model Rules for Victim Compensation. The Scheme provided for minimum and maximum 

compensation for a host of crimes, taking into consideration all the important facts related to the 

consequences of the same on the victim, her family conditions, etc. In 2018, the Scheme, finally, got 

approval from the Supreme Court71. It mandates the police to share the hard and soft copy of the FIRs 

charged for offences mentioned in the Scheme with the District Legal Services Authority and the State 

Legal Services Authority. It also provides for instant compensation in the range of Rs.5,000-10,000. 

The importance of compensation in rape cases has already been decided by the Supreme Court. Even 

the State has not been pardoned from paying compensation to rape victims, where the perpetrator was 

an employee of the State72. The resulting benefits of this Scheme are yet to be seen. In the meantime, 

it is important for every stakeholder who plays a part in giving justice to the rape victims- from the 

police machinery to the judiciary to the NGOs to other state bodies to be aware of the guidelines and 

implement them in utmost good faith and integrity. Also, a committee should also be set up to monitor 

the unfolding of this Scheme at the grassroots levels. The soul of the victim can never be repaired or 

brought back to its previous self, however, the living can be made easier and help her reintegrate with 

the society  

 

 
65  K.I. Vibhute, VICTIMS OF RAPE AND THEIR RIGHT TO LIVE WITH HUMAN DIGNITY AND TO BE 

COMPENSATED: LEGISLATIVE AND JUDICIAL RESPONSES IN INDIA, 41 JILI, 222, 222-223 (1999) 
66 (2016) INSC 142 
67 https://districts.ecourts.gov.in/sites/default/files/notification373503082012.pdf 
68 http://slsagoa.nic.in/schemes/05042016_1.pdf 
69 1996 AIR 922 
70 Nipun Saxena v. Union of India, 2018 SCC OnLine SC 2772 
71 ibid 
72 The Chairman, Railway Board & Ors vs Mrs. Chandrima Das & Ors, (2000) 2 SCC 465 

http://slsagoa.nic.in/schemes/05042016_1.pdf
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MALE VICTIMIZATION – A CONUNDRUM IN INDIA 

- Akanksha Srivastava,* Aarti Tayde+ & Priya Mondal^ 

 

ABSTRACT 

In our country, the prevailing approach towards sexual violence has focused exclusively on the 

exploitation of women for the last few decades. However, the current scenario depicts an increase in 

the male exploitation inclusive of sexual abuse of men and transgender which has not been 

considered by our legislatures yet. The provisions of rape in our country specifically assumes women 

to be the victim and men to be the sole perpetrator of sexual offences. An attempt was made to bring 

gender neutral laws in India with the recommendation of the Justice J.S. Verma Committee (2013), 

which was constituted after the infamous case of Nirbhaya Gang rape which took place in Delhi on 

16th December,2012. But these recommendations were ignored by the Government by passing 

Criminal Law (Amendment) Act, 2013. This paper aims to focus on various issues which is being 

faced by men today, it’s an attempt to demystify the conundrum of the concept. It seeks to project the 

misuse of Pro-women legislations and to understand the psychology and sufferings of male victims. 

This paper majorly acknowledges the trauma and problems with which any male victim go through 

whose voice are never heard because of masculinity factor attached to it. In its conclusion, the paper 

urges for gender neutral laws in order to impart equality in literal sense. 

 

INTRODUCTION 

“There are far too many silent sufferers.  Not because they don't yearn to reach out, but because 

they've tried and found no one who cares.” 

- Richelle E. Goodrich, Smile Anyway 

Recent incidents of crime have stirred the conscience of the nation and there are numerous cases which 

are being reported almost on everyday basis. Over the past few years, there have been increasing 

incidents of violence against men in our country although not all reported. Our legislation provides 

enumerable provisions for protecting women but very few for penalizing them. Pro women legislations 

have raised awareness and empowered   the rights of women in our country. However, the reality 

emphasizes more on the increasing rate of crimes against women such as assaults, rape, voyeurism, 

outraging the modesty of women, domestic violence, sexual harassment etc. But there is another side 

of the coin that is often overshadowed in our country by these pro women legislations and that is the 

“Crimes Against Men”. It is a myth that women are always the victim to crimes and cannot be the 

perpetrators, it’s only the women who get abused and not the men.  

We have been hearing about the crimes committed against women effecting their entire life but we 

overlook the trauma with which male victims go through. Today even violence is been committed 

against men of which the perpetrators are either women or men from family or a complete stranger. 

However, men also share alleged experiences they had with fear, violence, and the stigma around being 

a male in an abusive relationship.1 But the blatant truth is that whenever sexual violence including 

 
* Assistant Professor, Sri Balaji Society’s Balaji Law College (Affiliated to Savitribai Phule Pune University). 
+ Assistant Professor, MIT WPU, School of Law, Pune.  
^ Assistant Professor, Sri Balaji Society’s Balaji Law College (Affiliated to Savitribai Phule Pune University). 
1 Available at, http://sacjnujs.in/files/Male%20Rape%20-%20Problem,%20Solutions.pdf,last visited on 9/07/2020. 

https://www.goodreads.com/work/quotes/27140487
http://sacjnujs.in/files/Male%20Rape%20-%20Problem,%20Solutions.pdf,last
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rape is committed against a woman the whole State, local police, laws and judiciary comes in her 

support but if the same crime is committed against a man, plight of the man goes unheard.2 

The scenario of  patriarchy and violence against women that once existed is now changing over the 

years and  today we are at a point where such legislations are no longer serving the purpose but rather 

they are neglecting and harming the other genders against whom false cases and false allegations are 

being framed just because the legislations today protect mostly the women against such crimes and 

does not equally protect the men against such crimes bringing in the question of the violation of the 

principle of equal protection of all persons under law.3 

Right to equality is one of the most important Fundamental Rights enshrined in our Constitution which 

says- 

“The State shall not deny to any person equality before the law and equal protection of the 

law within the territory of India4”. 

Do the law makers insert this provision only to provide equality in terms of educational fees, fair 

examinations, medical treatments, participation in Parliament, fares of trains and buses, standing in 

queue to book movie tickets or to pay college fees, in employment etc? Does it not include equality in 

terms of civil rights and criminal offences? 

There has been substantial difference in the criminalization and penal involvement rate of men and 

women in India. The percentage of male convicts are much higher than the percentage of female 

convicts under the law but this does not imply that females commit less crime or no crime. Today they 

are at par with men in almost all the field whether it is education, employment, or in committing crime. 

In our country, the treatment given to a female deviant is very different from that of the male 

counterpart. Female criminals have been described differently by various eminent criminologist. There 

have been variations in treating them under police custody, in the box of court, and even in the walls 

of the prison. It appears that the world of crime is a man’s world. Most of the researches on crime have 

confined them to males.5 

Throughout the human history, it has been observed that the judges have had high level of discretion 

in solving any matter before them. They are still free to impose any terms and conditions while 

awarding sentences to the offenders. They often  believed that the female needs to be protected, she 

is incapable of committing any heinous crime, she is often the victim of circumstances, she has to be 

‘adjusted’ to her traditional role of being passive and feminine as crime is masculine affair, and female 

is to be punished for ‘trespassing’ her traditional role of nice lady.6 

Our Legislation has taken a lot of efforts for protecting women which is appreciable and are seen as 

stepping stones towards diminishing gender inequality. Article 14 7of our Indian Constitution is one 

such effort which talks about giving equality to all the persons, irrespective of their gender within the 

territory of India, however this piece of legislation often tends to overlook the criminality of women 

and focuses more on her role as victims of circumstances. 

 
2 F. Agnes, Law, Ideology and Female Sexuality, Economic and Political Weekly, (2002), 844-847.  
3 Jaishankar K., &Ronel, N., Proceedings- Third International Conference of the South Asian Society Criminology and 

Victimology (SASCV) Tirunelveli, India: SASCV &Department of Criminology and Criminal Justice, Manonmaniam 

Sundaranar University(2016). 
4 Ibid 
5 Maniyar Mridula, Women Criminals And Their Life Style ,Kaveri Books 2004. 
6 Feminist Perspectives On Criminal Law, 16 (Donald Nicolson, and Lois Bibbings eds., 2000). 
7 Article 14.  Equality before law. - The State shall not deny to any person equality before the law or the equal protection 

of the laws within the territory of India.   
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There have been various instances where the women have misused the laws which were made to 

protect them as a result there has been increase in violence against men particularly in the family circles 

and employment places. The cases of false allegation after the fallout of a marriage, sexual harassment 

especially at home and work places, eve teasing, domestic violence etc are continuously on the rise in 

our country leading to drastic outcomes in the form of committal of suicides by the male victims as 

their voices hardly reach out for Justice. They believe themselves to be coward but the reality is that 

they are not properly protected by their “Protectors”. 

 

INDIAN LEGISLATION- WHETHER GENDER BIASED? 

The preamble of our Constitution enshrines the principle of equality into it. Article 14 of our 

Constitution provides Right to Equality and Article 15 of the Constitution of India seeks to protect the 

citizens against discrimination on the grounds of religion, race, caste, sex, place of birth or any of 

them. However, under the same, Article 15(3) was inserted which says -the state is entitled to make 

special provisions for women and children8. One such piece of legislation is The Indian Penal Code 

(IPC) that strongly protects women from various crimes. Although protection of women is necessary 

but should these provisions not protect men as well?  

When Article 15(3) was inserted in our Constitution, at that time the condition of women and children 

in our country were not at all good. They needed protection but with changing time, things are not 

same as it was before9. Now a day’s women are not weak any more rather they are at par with men in 

various fields like education, employment, politics and even in crime. They can also be the perpetrators 

victimizing men and hence men need equal protection from such crimes, too. 

 Innumerable times,  it has been experienced that females misunderstand an accidental brush of the 

shoulder as eve-teasing creating havoc after that , and some of them even go as far as purposely 

troubling that person that if he doesn’t pay compensation in terms of  money to her she will take legal 

actions against him10. This has also been observed that some women have started using extortion in 

many forms torturing men.  

There is a provision under the Marriage Amendment Act (2000) which says, a woman is to be paid 

maintenance after she takes divorce from her husband. There have been various incidents where even 

highly educated women in order to get alimony, hides that they are currently working and are capable 

enough to take care of themselves. If the maintenance is not provided to them then the husband has to 

face criminal indictment. 

Similarly, at present there is no period of limitations for filing a complaint of dowry by wife and her 

family, so even after 25 years of marriage, she can file a case of dowry on her husband and his family. 

This is a women-friendly provision where the wife need not to give any proof of giving dowry and the 

husband has no means of proving his innocence, he is presumed to be guilty even without a trial or 

hearing. There have been reports where a woman has filed a FIR on the entire family, including a 2-

month-old infant. The legislation which was amended once to protect and provide security for women, 

has now turned into a battleground for revenge. 

Going for a divorce is itself the most difficult decision. Whenever any couple decides to get separated, 

the greatest difficulty which lies before them is the custody of their children. With whom the child 

 
8  Available at, http://www.legalservicesindia.com/article/706/Do-We-Need-Gender-Biased-Laws:-Domestic-Violence-

Act.html,last visited on 18/07/2020. 
9 Supra 7. 
10  Available at, https://themalefactor.com/2013/01/19/49-gender-biased-laws-need-know-right-now/,last visited on 

21/07/2020. 

http://www.legalservicesindia.com/article/706/Do-We-Need-Gender-Biased-Laws:-Domestic-Violence-Act.html,last
http://www.legalservicesindia.com/article/706/Do-We-Need-Gender-Biased-Laws:-Domestic-Violence-Act.html,last
https://themalefactor.com/2013/01/19/49-gender-biased-laws-need-know-right-now/,last
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should stay, the mother or the father? Our cultural wisdom and custom tell us that a child is better off 

with the mother, even our law supports the same ideology. Generally, a child below the age of 12 years 

is granted to the mother as it is believed that mothers can take care of their children better than the 

fathers. Even fathers feel the anguish of separation from their child. Is it always that fathers are wrong? 

Why do they have to face the pain of separation from their own child? Isn’t its injustice on their part? 

It has been observed over the period of time that whenever any pro-women legislation is added in the 

Indian Penal Code, it is justified as per Article 15(3) of the Indian Constitution. When this Article was 

drafted in 1950s, the condition of women especially in terms of social status, education, ability to earn 

etc was far deprived as compared to present women. That was need of an hour, however the scenario 

today has completely changed and women are no longer weaker. The Special Provisions for women 

as per various legislations are as follows- 

1. National Commission of Women Act ,1990 – This is one of the legislations made for the welfare 

of the women. It is the statutory body of the Government of India, which is mainly concerned with 

advising the Government on all the policy matters affecting women. This Committee was for the 

first time recommended by the Committee on status of women in India on the year 1974 and then 

successively commission was established in January, 1992. No such Commission is there for men 

or boys in our country. 

 

2. Sec 13(1)(i) of Hindu Marriage Act, Section 32D of Parsi Marriage and Divorce Act 1936, 

Section 27(1)a of Special Marriage Act and Section 10 of Indian Divorce Act-  All these 

provisions say that adultery is one of the grounds for divorce and no women can be blamed for any 

adulterous relationship and also no child can be considered illegitimate until there is any conclusive 

evidence in support of such allegation. 

 

3. Section 112 of Indian Evidence Act, 1872-  According to this section, any child born out of the  

marital bond, or where the spouses have access to each other or within 280 days of divorce will be 

considered as the child of the man who was at the time of the child’s conception was the husband 

of his/her mother. Hence, this presumption cannot be discarded by the mere chances of 

probabilities or any circumstances creating doubts.11  

 

There might be possibility that the child is not the legitimate one. Husband can face the biggest 

challenge in proving adulterous relationship of his wife as DNA testing is possible only with the 

order of the competent court. Also, the electronic evidences are generally taken up as supporting 

evidences and not the conclusive one. Even eye witness testimony is not possible in any physical 

relationship as it is a private affair. Several times it has been observed that the courts do not approve 

of DNA testing in order to protect child’s parenthood and for his/her welfare. If the same immoral 

act is committed by the husband that not only attracts legal prosecution against him but a heavy 

burden in the form of maintenance is levied upon him in favour of his wife. 

 

4. Various provisions for maintenance of women- There are number of legislations which talks 

about providing maintenance to wife such ad Domestic Violence Act 2005, Sec 125 of Criminal 

Procedure Code 1973, Section 25 of Hindu Marriage Act 1956, Sec 20 of Hindu Adoption and 

Maintenance Act,1956 etc. 

 

5. Domestic Violence Act,2005- This Act was drafted to protect the women from domestic violence. 

According to its provisions, it’s only the women who can file a case for domestic violence against 

 
11  Available at, https://medium.com/legis-sententia/critical-analysis-of-section-112-of-indian-evidence-act-1872-

42948ab8790b,last visited on , 18/07/2020. 

https://medium.com/legis-sententia/critical-analysis-of-section-112-of-indian-evidence-act-1872-42948ab8790b,last
https://medium.com/legis-sententia/critical-analysis-of-section-112-of-indian-evidence-act-1872-42948ab8790b,last
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her husband and his family, no matter whether the accusations made are true of false. It is believed 

that the domestic violence can only happen on women and no liability is even there upon the 

informant upon filing a false DV case. Women are free to do anything without any fear of legal 

action against them. 

There are three fundamental problems with this law –  

A) It is overwhelmingly gender biased legislation in favor of women,  

B) It’s potential for misuse is astounding and  

C) The definition of domestic violence is too wide. 
 

On the face of it, the law appears to be a blessing for people in abusive or violent relationships. 

However, a careful analysis reveals that, under the ploy of “women and children welfare”, this law 

is yet another misguided attempt to enact legislation to grant women legal supremacy over men 

and to create a society where men are deprived of their rights.12 

 

6. The Immoral Traffic (Prevention) Act, 1956 – According to this Act, Females offenders if found 

guilty under sec 7 & 8 of this legislation is sent to the correction centre and not to jail. The question 

still remains same- Why? 

 

7. In Order to Empower Indian Women, Various Welfare Measures Are Taken Such As  

 

• Rashtriya Mahila Kosh (1992-93) 

• Mahila Sammridhhi Yojana (1993) 

• Convention of All Forms of Discriminations against Women (CEDAW) in 1993 

• Indira Mahila Yojana (1995) 

• DWACRA Plan (1997) 

• Balika Sammridhhi Yojana (1997) 
 

We need to find answer to certain questions- 

• Are we really helping women of our country with these Pro- women Legislations? 

• Are we not constantly pushing them as well as our country back by making them realize that they 

are still weak and hence requires extra benefits and Special treatments? 

• Why are we not sensitive towards the suffering of men because of the misuse of these pro-women 

legislations? 

• Why are we not able to spread legal awareness including the awareness of women’s rights among 

the poor and illiterate in various villages and educate the real sufferers instead of creating an 

imbalanced society? 

• When are we really going to follow the principle of equality in its literal sense as it was enshrined 

in our Constitution.? 

 
 

MALE - A VICTIM OF RAPE  

“If ever there was a crime hidden by a curtain of silence, it is male rape.” 

- Stephen Donaldson 

The presumption that a man cannot be raped stems, in part, from the assumption that “real men” 

secretly enjoy being sexually violated by women. 13  This idea further stems in part from the 

 
12  Available at, http://www.498a.org/domesticViolence.htm- Domestic violence Act against Men, last visited on 

30/07/2020. 
13 Ronald E. Smith et al, Social Cognitions about Adult Male Victims of Female Sexual Assault,24J. 

http://www.498a.org/domesticViolence.htm
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‘valorization of the always-hard, always-ready dick’.14After all, the sexually promiscuous female is 

thought to be every heterosexual man’s dream come true.15This presumption creates an additional 

barrier that male victims of sexual assault need to be considered as legitimate victims.16 

Despite the evidence, modern societies are still plagued by the stereotypical notion which classifies 

men as perpetrators, and women as victims. They are reluctant to accept the idea that a ‘real man’ 

could be reduced to such a sexually passive role. 17 Generally, almost all the non-penological literature 

on rape assumes that the victim is always a female and cannot be a male and even the police do not 

take the complaints of male rape. Whenever a man attempts to report his assault, he is often ridiculed. 

This lack of attention to male rape is despite the fact that in cases of male-rape, gang-rape is more 

common, multiple types of sexual acts are more likely to be demanded, weapons are more likely to be 

not only displayed but also used, and physical injury is much more likely to occur.18 

In fact, our Indian legislation took a lot of time to acknowledge the fact that even men can be victims 

of sexual violence. The Indian Penal Code is an absolute instance of this. Some of the Sections of IPC 

like 354 A, 354 B, 354 C and 354 D, deals with sexual harassment, disrobing, stalking and voyeurism, 

which explicitly refers men as the perpetrators of these crimes and women as victims. Is it the truth?  

Similarly, Section 375 of the IPC, deals with the definitions of rape and legal provisions against it, has 

no mention of rape against men, it starts with “A man is said to commit “rape” and goes on defining, 

rape of a woman. It nowhere talks about men as victim of rape and protection to be given to them 

against these19. 

If we talk about “The Sexual Harassment of Women at Workplace (Prevention, Prohibition and 

Redressal) Act, 2013”, by its very name exhibits protection to the women and excludes men from the 

ambit of sexual harassment20. However there have been many instances where even male employees 

are sexually exploited by their female employers and colleagues. This clear ignorance towards the said 

issue has more repercussions than one can expect it to have. 

In 2013, Justice Verma Committee took an important step towards making rape a gender neutral.  

“But the Verma Committee also proposed that in law the perpetrator in rape be recognized as 

‘male’ “and the victim be “persons” (including females, males, transgender). This was to some 

extent an acceptable proposal in law because of the expansion in the definition of victim. However, 

the government’s ‘Criminal Law (Amendment) Ordinance, 2013’ could not view women as 

potential rapists21.” 

Many male rape survivors lead lives of quiet terror as they don’t get support from their families, society 

or police. In a society that celebrates masculinity, it becomes difficult for a man, straight or gay, to 

report rape. They don’t have a platform to speak out. Even families don’t want to acknowledge it 

publicly. That’s why male rape survivors are considered as a silent community.22 

 
SEX RES. 101, 110 (1988). 
14 Kerwin Kay et al, Male Lust, Pleasure, Power, And Transformation i-xv (2000) 
15 Supra 9. 
16 ibid 
17 Gillian C. Mezey& Michael B. King,Male Victims of Sexual Assault 142 (2Ed,2000) 
18Stephen Donaldson, Rape of Males, Encyclopedia of Homosexuality 1094 (W.R. Dynes ed., 1990)  
19 Ibid 
20 Available at, https://indconlawphil.wordpress.com/tag/section-112-evidence-act/,last visited on 21/07/2020. 
21 Available at, http://docs.manupatra.in/newsline/articles/Upload/3FE150D0-E784-49BD-8328-4134C0E87955.pdf, last 

visited on 25/07/2020. 
22 Priya M. Menon, Lacking support, male rape victims stay silent, THE TIMES OF INDIA, Feburary 16, 

2013,Available at http://timesofindia.indiatimes.com/city/chennai/Lacking-support-male-rape-victims-stay-

silent/articleshow/18524668.cms, last visited on 14/07/2020.  

https://indconlawphil.wordpress.com/tag/section-112-evidence-act/,last
http://docs.manupatra.in/newsline/articles/Upload/3FE150D0-E784-49BD-8328-4134C0E87955.pdf
http://timesofindia.indiatimes.com/city/chennai/Lacking-support-male-rape-victims-stay-silent/articleshow/18524668.cms
http://timesofindia.indiatimes.com/city/chennai/Lacking-support-male-rape-victims-stay-silent/articleshow/18524668.cms
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There has been a social stigma attached against the very concept of male rape and the un acceptance 

of men being sexually exploited has led to little or no reporting of cases of sexual violence against 

men. In fact, India has no concrete statistics for men as victims of sexual violence at present. Their 

screams, voice, pain is always ignored due to the masculinity factor attached to them. 

Men who have been victims of forced sexual encounters faces severe and prolonged psychological 

trauma (Post traumatic stress disorder), substance abuse, etc., due to unavailability of any assistance. 

They fear that it wouldn’t even be considered as rape. Also, according to the Juvenile Justice Act, age 

of consent has been increased to 1823, therefore, even cases of consensual sex between two teenagers 

are now termed as statutory rape, and the charges are filed just against the boy. I firmly believe that 

this is unjust on the part of the boy. 

In Harpal Singh And Anr. vs State of Himachal Pradesh24, Supreme Court held that even if the girl 

aged 14 is a willing party and invited the accused to have sexual intercourse with her, the accused 

would be liable for rape under this clause. 

It clearly depicts s that even consensual sex between the two teenagers would amount to statutory rape, 

that too committed by the boy alone. Is it justified?  Does not it reflect a very orthodox outlook of our 

law makers towards sexuality? A girl below the age of 18 years cannot have sexual desires? 

Similarly, In Sowmithri v. Union of India25,  Supreme Court held that it is commonly accepted that it 

is the man who is the seducer and not the woman. 

 Our country has witnessed various instances where the women have taken lead in seducing and 

sexually harassing men but it’s very difficult to find such cases anywhere as they are not  reported 

because of the fear that it will not be heard or understood by anyone not even their family and friends..It 

is very difficult for people to believe that a man was being molested by a women as it has always been 

the other way round. For each one of us it becomes easy to believe a woman to be a victim but very 

difficult to accept her as a perpetrator. 
 

CONCLUSION 

It is very evident from the above research that the victimization of men is on high in India as well as 

worldwide. Almost every year men at large are bringing victims of various crimes and misuse of 

various pro-women legislations. It is been observed that Indian Legislation somewhat favors women 

as compared to men. There are so many Pro-women Legislations in our country for protecting women 

at large. However, there are no specific legislations for protecting men of our country. This is a sheer 

injustice on the part of them. Our Legislation should also recognize the offences of violence and abuse 

against men and should come up with certain laws protecting them. They must come up with gender 

neutral laws for protecting every person irrespective of their religion, gender, sex, caste, creed etc 

Looking at the Judicial trend in our country towards male victimization, there is a sign of relief that 

Indian judiciary has started treating men and women equally. They do not consider sex as a mitigating 

factor. They give equivalent punishments to women offenders as well, looking at the entire facts and 

circumstances of the cases. If a woman has committed a heinous offence then she will be given the 

harsher punishment equivalent to male offenders. This is how equality can be achieved in near future. 

 
23 Supra 20 
24 AIR 1981 SC 361 
25 Sowmithri v. Union of India, AIR 1985 SC 1618. 
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EVOLUTION AND DEVELOPMENT OF ARBITRATION IN INDIA 

- Manmeet Kaur Hayer* 

 

ABSTRACT 

“Differences we shall always have but we must settle them all, whether religious or other by 

arbitration” – Mahatma Gandhi 

Arbitration is the act of dispute settlement between the two parties by a neutral independent third 

party called as arbitrator. Arbitration is a dispute resolution mechanism which settles the disputes 

outside the courts. One of the intrinsic objectives behind this is it reduces the scope of judicial 

interventions. It helps in speedy disposal of the dispute. Arbitration in India is regulated by 

Arbitration and Conciliation Act, 1996. The evolution of arbitration in India can be divided into 

three parts be ancient period, British era and the present world. 

 

INTRODUCTION 

After the independence, the 1940’s Arbitration Act was still impacted, but there were many criticisms 

which included the legal existence of the reward given by the arbitrator. The Arbitration and 

Conciliation Act 1996 was introduced which overcame the shortcoming of the past acts. This act does 

not only limit to contractual disputes but is applicable in other disputes also. Arbitration is a voluntary 

act but sometimes it is required by law. In arbitration, arbitrators are the masters of their proceedings 

and the award given by arbitrator will be legally binding on the parties to a dispute. Internationally the 

disputes are resolved by different methods and those are divided into two major groups. Where 

mediation, negotiation, conciliation are diplomatic means having no legal bindness (because the parties 

will decide whether to accept or reject the proposed settlement), arbitration and judicial settlements 

are on the other sides which are binding in nature; these are known as legal means of settlement. In 

India the parties have the freedom to appoint their own arbitrators but the number must not be an even 

number of arbitrators but the odd one and that is known as the arbitral tribunal, which hears the dispute 

between the parties, there is no restriction on the number of arbitrators being appointed for a dispute, 

the arbitrator to dispute may be of any nationality and there are no criteria to be an arbitrator other than 

being a neutral independent person having no interest (hidden or indirect). The interim award is also 

taken into consideration which should be in writing and duly signed other than arbitral award (final 

award) having the reasons for the award. Both the parties to a dispute are heard equally before coming 

to any conclusion, there is no any kind of complex and lengthy procedure like others to proceed in the 

proceedings which makes it the easy any time-saving. The parties have no bar of any kind to choose a 

language, place of arbitration, a procedure to be followed. Arbitration method is best for resolving 

disputes of commercial businesses like a partnership, construction projects, insurance, time-barred 

debt etc. There are amendments in the Arbitration Act of 1996 in 2015 as well as in 2018 to remove 

practical difficulties in the applicability of act and to give strengthen institutional arbitration 

(recommended by Justice B.H Srikrishna committee). Arbitral proceedings are also kept confidential 

except the arbitral award in certain circumstances. The time to resolve the dispute is 6 months in written 

submissions and has no limit of time in international disputes as per new amendments of 2018. 

Ancient period  

 
* Student, B. Com. LLB (H), Third year, Chandigarh University 
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In ancient India, decision by the panchayats have been accepted binding long before the regular courts 

were established by the British government1. The head of a family, the chief of the community or select 

inhabitant of the town may act as panchayats. In ancient India, there are three grades of arbitrator- 

Puga, Sreni and Kula. According to Mr. Colebrooke, there were different degrees of panchayats which 

was not in a nature of a jury, or of a rustic tribunal but merely a system of arbitration subordinate to 

regularly constitute. In the words of Martin C.J. arbitration “is indeed a striking feature of Indian life. 

And I will go further and say that it prevails in all ranks of life to a much greater extent than in the 

case of England”. In ancient times the decision of the panchayats was subject to revision. The decision 

of kula or kinsmen were subject of revision by that of Sreni, which again could be revised by Puga. 

From the decision of the puga an appeal was maintainable to pradivaca and finally to the sovereign 

prince. 

Hindu law  

In India the beginning of arbitration is lost in the mist of time and no substantive records survive 

showing to what extent, and how disputes were resolved in any such fashion. Nonetheless, the law and 

practice of private commercial disputes without court intervention, is rooted in the haze of ancient 

history. It was striking feature of ordinary Indian life and it prevailed in all rank of life. Arbitration as 

an alternative to dispute resolution by municipal courts has been prevalent in India from Vedic times. 

The earliest known treaties are the Brhadaranayaka Upnishad, in which sage Yajnavalkya refer to 

various types of arbitral bodies i.e. the Puga – a board of person belonging to different sectors and 

tribes but residing in the same locality. The Sreni – an assembly of trader’s artisans belonging to 

different tribes but connected in some way with each other. The Kula – a group of people found by 

family ties. Such bodies were known as panchayats and their members were known as panchax. 

Proceeding before these bodies were of informal nature, free from the cumbersome technicalities of 

the municipal law. Moreover, as the member of these bodies were drawn from the same localities and 

often from the same walk of life as the parties to the dispute, the facts and events could not be concealed 

from them. The decision of these bodies was final and binding on the parties. An aggrieved party could, 

however go in appeal against the decision of Kula to the sreni; from the decision of a Sreni to the Puga 

and finally from decision of Puga to the Pradvivaca. The decisions can be reviewed by the municipal 

courts. In the absence of some serious flaws of bias or misconduct, by and large, the court have given 

recognition and credence to the awards of the panchayats. In Sitanna vs. Viranna, the Privy Council 

affirmed an award of the panchayats in the family dispute challenged after 42 years. The arbitral bodies 

dealt with a variety of disputes such as disputes of contractual, matrimonial and even of criminal 

nature. The raja was the ultimate arbitrator of all disputes between his subjects. However, with change 

in social and economic condition with changing times, the functioning of such arbitral bodies become 

inadequate and outmoded, albeit in some form or other, even today some variants of such arbiter bodies 

are prevailed in some rural and tribal areas in the country.  

Muslim law 

Muslim law came in India with Islam, which came via Cochin, Surat and Bombay harbours in the 

southwest and Khyber Pass in the north. Iman Abu Hanifa and his disciples Abu Yusuf and Imam 

Mohammad, in the commentary which came to be known as the Hedaya, systematically compiled the 

Muslim law. There was a hybrid system developed to commence the transaction between Muslims and 

non- Muslims with arbitration laws. The Hedaya contains provision for arbitration between the parties. 

The Arabic word of arbitration is Tahkeem, while the word for arbitrator is Hakam. An arbitrator was 

required to possess the qualities essential for a kazi – an official judge presiding over a court of law. 

Certain kind of persons were prohibited from being an arbitrator. If two parties to a dispute appointed 

an arbitrator and expressed the desire to abide by his award, he would proceed with the arbitration. 

 
1 Amir Bibi v. Arokiam AIR 1919 Mad 1113 
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Any one of the parties could retract before the award was made. That would be the end of arbitration. 

However, in the absence of such retraction, the arbitrator will proceed to hear the arbitration and make 

the award. The award so made was bidding on the parties who appointed the arbitrator, except in cases 

where the award was invalid on the account of any legal infirmity. On a reference being made to the 

Kazee, he must give effect to the award on being satisfied with respect to its legality and validity.  In 

other words, the award of an arbitrator was subject to approval by the court of law. Once the parties 

acknowledged an arbitral award, they could not retract from it afterward. Any award passed in favour 

of parent, child or wife was void ab initio. In case where two or more person were appointed as joint 

arbitrators, it was incumbent upon them to act on the conjunction for determination of the dispute, as 

this was a matter which required wisdom and judgement.  

Arbitration in most Islamic countries is governed by sharia, which is the basic law for Muslims. It 

comprises of Quran, Sunnah, Jima, and Qiyas. The effect of the agreement to summit their disputes to 

the sharia law is that the parties agree that sharia will govern all aspects of arbitration to the complete 

exclusion of any secular system. However, in the area of international commercial arbitration, strict 

application of sharia has diminished with emergence of arbitration rules. Many Muslim states such as 

Egypt, Algeria and Tunisia have either adopted UNICITRAL Model law and the UNICITRAL 

Arbitration rules, or implemented their own arbitration legislation. In connection with recognition and 

enforcement of foreign awards, most of the Islamic states have adopted the New York convention, 

1958.  

In case where both the parties are Muslim, sharia law governs the entire arbitral process, both 

procedurally and substantively. Through sharia requires the arbitration agreement to be in writing, it 

does not recognise any agreement to arbitrate in future. However, in most of the Islamic states modern 

legislation recognises the agreement to arbitrate in future to be valid and binding. The have also 

enacted law allowing confirmation of the arbitrator’s appointment by the court in order to ensure 

irrevocability of the arbitration agreement. According to sharia, an arbitral award is enforceable like a 

court decree, and it is also liable to be set aside on the same grounds as applicable to the decree. 

According to sharia any award made under any other law is a foreign award. Even if a single condition 

required by sharia is not fulfilled, the award to be deemed to be a foreign award. The court have the 

jurisdiction to enforce such awards, though it is not entitled to review the merits of the dispute or the 

reasoning of the arbitrator. The court can examine the formal condition such as the existence or the 

validity of agreement to arbitrate, whether the award has been made by all the arbitrators, and whether 

it deals with the merits in the dispute. The rules in sharia vary from state to state and are of complex 

nature.   

Before and during British rule 

Arbitration in India has a long history, it is there from time immemorial. Anciently panchayats are 

there in India for arbitration, it was always considered a representative body, which is also efficient, 

which was efficiently deciding matters. In India arbitration is related to livelihood of the families and 

it was being followed even in day to day matters or family issues too where a wise man of community 

or family acts as an arbitrator and decides the matters. All the disputes were being resolved only by 2 

methods – one was by judicial process in the courts established by the King, and other by different 

categories of arbitration institutions. These arbitration institutions are competent to decide matters 

relating to their special expertise like for trade disputes there were streins (guilds) and for social matters 

kulas investigate and decides the matters, which comprise of village elders. 

These processes were being followed until the Britishers came to India, and attempted to regulate a 

formal judicial system in India according to the British jurisprudence, but they did not abrogate the 

arbitration laws when they came into power in India but they did so between the year 1772 and 1827. 

Various regulations and acts were passes to formulate a system of arbitration in India in accordance of 
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British Parliament. Modern arbitration law was created by Bengal Regulations of 1772 and 1780 where 

provision was made that in all the cases of disputes, it shall be recommended to parties to submit their 

cause to arbitration, the award of which shall become decree of the court. In 1781 provision was added 

in regulation by Sir Elijah Impey which stated that “the Judge do recommend, and so far, as he can, 

without compulsion, prevail upon the parties to submit to the arbitration of one person, to be mutually 

agreed upon by parties”. Further another provision of his regulation provided that “no award of any 

arbitrator be set aside except upon full proof, made by oath of two credible witnesses, that the 

arbitrators had been guilty of gross corruption or partially in the cause in which they had made their 

award”.  The regulation of 1787 provided rules for referring the suit with the consent of the parties to 

arbitration. However, this provision did not lay down any provision regarding timely disposal of 

proceedings, how the proceeding of arbitration will be regulated, what if the arbitrators have different 

opinions, these questions were still unheard and unsolved.  

The regulations of 1793 and 1795 authorizes the courts to promote references of cases not exceeding 

the value of Rs.200 to arbitration and also disputes of certain description which are Dispute Accounts, 

Partnership, Debt, Doubtful or contested bargains, non-performance of contracts etc. The procedure of 

regulation of arbitration proceeding was also introduced, as well as procedures of procedure for 

reference, award and setting aside were also laid down and some certain criteria for appointment of 

arbitrators was also recommended. The limits of jurisdiction of arbitration were extended by the 

Bengal regulation of 1802, regulation of 1813 allowed arbitration cases with respect to right in land 

and disputes regarding forcible disposition of land.  

The regulations of 1814, 1822 and 1883 make diverse procedural changes like vakils were allowed to 

act as arbitrators, revenue officers were allowed to refer the disputes of rent and revenue to Collectors 

for arbitration until that date matters of revenue were largely regulated by State Legislations, the 

Settlement Officers were empowered to refer the disputes to arbitrators and also exercises control over 

them. Likewise, in the presidency town of Madras the regulation VII of 1816 empowered and 

authorized the District Munsifs to convene district panchayats for administration of civil suits and for 

settling disputed for real estate and personal property. 

The Bombay presidency regulation VII of 1827 provided for amicable resolution of disputes of civil 

nature by arbitration and also laid down that through an agreement arbitrator may be appointed for 

present as well as future disputes by parties itself. All cognizable cases of civil courts could be referred 

to arbitration, breach of award would amount to contempt of court. As well as time limit was also fixed 

for arbitrators to deliver their decision.  Till this regulation of 1827 the platform was being set for 

Arbitration and also cleared some confusions which were there before relating to rules and regulations 

to be followed for arbitration, but that was not enough more reforms were needed to regulate the 

arbitration laws. 

As these regulations introduced the compulsory arbitration and a dual system having courts as well as 

arbitrators for dispute resolution led to a large-scale corruption. It, therefore, became essential to 

dispose of disputes through arbitrators of choice of the parties or must be well qualified arbitrators to 

deal in arbitration matters, the courts will give force of decree on award given by such arbitrators. The 

establishment of the Supreme courts in Bengal and Madras and the Recorder’s Court in Bombay 

through reforms introduced subsequently changed the entire landscape of Indian judicial system, 

including the conduct of arbitrations for the better, and for that various acts were introduced by British 

in India. Under the charter act of 1833 the legislative council for India was established in 1834, some 

amendments were also made regarding the laws of arbitration, Damages and Interested Witnesses 

under the act IX of 1840. 

The Act VIII of 1857 codified the procedure of civil courts, sections 312 to 327 of this act related to 

arbitration. Section 312 permitted references to arbitration in pending suits and sections 313-325 laid 
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down the procedures for the arbitration, and arbitration without intervention of courts is provided under 

sections 326 and 327. This Act, however, was not made applicable to Supreme Court and some other 

courts. The procedure was revised in the year 1882 and procedures relating to arbitration were 

reproduced under section 506 to 526. 

The first Arbitration Act was introduced in 1899 and this was substantially based on English arbitration 

act of 1889.  This was the first substantive law on arbitration in India. Due to several defects in this, 

the code of civil procedure was re-enacted in the year 1908. On the basis of recommendations by the 

Civil Justice Committee several changes in 1925, the Indian legislation passed the Arbitration Act 

1940. And it was based on the English Arbitration Act 1934. Arbitration Act of 1940 finally amended 

and consolidated the arbitration law in British India. 

Post British rule  

After the end of the Second World War in 1945, particularly after Independence in 1947, trade and 

industry received a great fillip and the commercial community became increasingly inclined towards 

arbitration for settlement of their disputes, as against court-litigation, which involved long delays and 

heavy expenses. With escalating emphasis on arbitration, there was increasing judicial grist exposing 

the infirmities, shortcomings and lacunae in the Arbitration Act of 1940. For instance, the provisions 

of this Act about the duties and powers of the arbitrators, or about the procedure for conducting the 

proceeding after a reference, were notably inadequate. 

The Act was silent about the shortcomings inherent in individual private contractors. The rules 

providing for filing awards differed from high court to another. The lack of provisions prohibiting an 

arbitrator or umpire from resigning at any time in the course of the arbitration proceedings exposed 

the parties to heavy losses particularly where the arbitrators or umpire acted mala fide. The Act also 

did not make distinction between the ‘agreement ‘made in advance to submit future differences and a 

‘submission ‘made after a dispute had arisen. There were no provisions requiring the arbitrator to state 

reasons for sustaining the award. There was no remedy against a non-speaking award, albeit such an 

award could lead to suspicion and embarrassment. 

 

THE FOREIGN AWARDS (RECOGNITION AND ENFORCEMENT) ACT, 1961 

India was one of the signatories to the New York Convention of 1958. Mustill describes the New York 

Convention as ‘the most effective instance of international legislation in the entire history of 

commercial law’. The main object of this Act was to give effect to the Convention. It contained only 

11 sections in addition to the text of the New York Convention reproduced in the schedule as an 

appendix. In the landmark judgement in Renusagar Power Co. Ltd. vs. General Electric2, the Supreme 

Court said that the object of this legislation was to facilitate and promote inter-national trade by 

providing for speedy settlement of disputes arising in trade through arbitration. 

As a successor to the Geneva Convention, the New York Convention was aimed at energising and 

strengthening the machinery for settlement of the disputes emanating from agreement having a 

transnational character. It was meant to remove the existing deficiencies in the previous treaties, and 

not to demolish the mechanism for referral of disputes to arbitration arising out of such transactions. 

The New York Convention will apply to an arbitration agreement if it has a foreign element or flavour 

involving international trade and commerce even though such an agreement does not lead to a foreign 

award, but the enforcement and recognition of the agreement will of course be subject to the limitations 

already spelt out. For instance, in Oil and Natural Gas Commission vs. Western Co. of North America3, 

 
2 1994 AIR 860, 1994 SCC sup (1) 644 
3 AIR 1987 SC 674 
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the Supreme Court compelled an Indian party which had contested enforcement of an arbitral award 

to pay up the undisputed portion of the award, though it disallowed the plea of the Western Co. of 

North America for enforcement of the award. The Court held that because till on award is transformed 

into a judgement and decree under Section 17 of Arbitration Act, it is altogether lifeless from the point 

of view of its enforceability. Life is enforced into the award in the sense of it becoming enforceable 

only after it is made a rule of the Court upon the judgment and decree in term of the award being 

passed. 

 

CALL FOR CHANGE 

In its report dated 9 November, 1978, the Law Commission of India suggested extensive amendments 

in the Act of 1940, taking into account commercial realities, in order to settle the conflicting decision 

on various points. The murmur initiated by this report became a full- throated chorus by the early 

eighties as the agents of profound change were already at work. In Guru Nanak Foundation vs. M/s. 

Rattan Singh and Sons4, the Supreme Court said that the proceedings under the Act of 1940 ‘have 

become highly technical, accompanied by an unending prolixity at every stage, providing a legal trap 

to the unwary. Informal forum chosen by the parties for expeditious disposal of their disputes has, by 

decision of the courts, has been clothed with ‘legalese’ of unenforceable complexity’. In Raipur 

Development Authority vs. Chokhamal Contractors5, in disgust, the Supreme Court threw up its hands 

when it said, ‘indeed, this branch of the system of dispute-resolution has, of late, acquired a certain 

degree of notoriety by the manner, in which in many cases the financial interests of government have 

come to suffer by awards which have raised eyebrows by doubts as to their rectitude and propriety’. 

 

THE ARBITRATION AND CONCILIATION ACT 1996 

The ‘Modern’ Arbitration Statute 

A body of law, both statutory and decisional, has been created around the process of arbitral 

adjudication. Statues, in the form of national laws, international treaties, or uniform rules, represent a 

major part of the law that governs arbitration. All of these contain a number of common features that 

reflect the contemporary consensus of legal systems on the regulation of arbitration. Hence, they are 

termed as ‘modern arbitration statues ‘. Whatever the difference in their ideology or structure, current 

legal system sustains the privatisation of adjudication through arbitration (at least in regards to 

international business disputes) and agree upon a deregulatory approach to arbitration both 

domestically and internationally. Most countries have a recently enacted statute on arbitration or are, 

at least, signatories to the New York Arbitration Convention. The UNCITRAL Model Law on 

arbitration is intended to make adopting jurisdiction instantly receptive to, and hospitable venues for, 

arbitration.  

Part 1: Arbitration  

Part 1 is the main part of the Act. It comprises 43 sections spread over ten chapters, making detailed 

provisions relating to domestic arbitration and international commercial arbitration held in India under 

this Act. It restates the law and practice of arbitration in India, running chronologically through each 

of arbitration, from the arbitration agreement, the appointment of the arbitral tribunal, the conduct of 

the arbitration, the award to the recognition and enforcement of awards. Once the parties have agreed 

to refer a dispute to arbitration, under the scheme of this Act, neither of them can unilaterally withdraw 

 
4 AIR 1981 SC 2075 
5 AIR 1990 SC 1426 
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from the arbitral process. The arbitral tribunal shall make an award which shall be final and binding 

on the parties and persons claiming under the respectively, and such award unless set aside by a court 

of competent jurisdiction, shall be enforceable under the Code of Civil Procedure, 1908, in the same 

manner as if it were a decree of the court. 

These provisions apply where the place of arbitration is in India, an arbitral award made under it is 

considered as a domestic award l. The provisions of this Part are comprehensive. With the exception 

of Section 40(1) (effect of death of a party on arbitration agreement), Section 41 (provision in cases 

insolvency) and Section 43 (limitations), this part shall be apply to every arbitration under any other 

enactment for the time being in force, as if the arbitration were pursuant to an arbitration agreement, 

except in so far as the provisions of this Part are inconsistent with that other enactment or with any 

rules made thereunder. 

Chapter 1 (Sections 2 to 6): General Provisions  

This chapter consists of five sections, which make general provisions with respect to arbitration. 

Section 2 comprises three components, viz.: 

• Definition: clauses (a) to (h) of Section 2(1) define certain terms of common use in this Part. 

• Scope: Sub-Sections (2) to (5) of Section 2 set forth the scope of application of the Act. It provide 

that pt. I shall apply where the place of arbitration is in India; with respect to non-arbitral disputes; 

With respect to arbitration under any other enactment and to all arbitrations and to all proceedings 

relating to the arbitration is governed by any law or any agreement between India and any other 

country or countries. 

• Construction of references: sub-sections (6) to (9) of Section 2 set forth the principles relating to 

construction of references, particularly the right of parties to authorise any person or institution to 

determine any issue on their behalf. 

Section 3 to 6 set forth the mode and manner of receipt of written communications; principles of waiver 

by a party of his right; limits of judicial intervention in arbitral proceedings; and administrative 

assistance to facilitate the conduct of arbitral proceedings. 

Chapter 2 (Sections 7 to 9): Arbitration agreement  

This chapter comprises three Key sections of vital importance to arbitration. The definition of 

arbitration agreement in section 7 creates an elaborate statutory metrics within which, and around 

which, the parties and arbitrators conduct the arbitration proceeding. It is a stepping-stone to 

arbitration. Section 8 empowers the judicial authority for the parties to arbitration where there is an 

arbitration agreement, and section 9 empowers the court to appoint guardians for minor or person of 

unsound mind, for the purposes of arbitral proceedings 

Chapter 3 (Sections 10 to 15): Composition of arbitral tribunal  

This chapter consist of six sections. This with the composition of the arbitral tribunals and arbitrators. 

It also deals with number of arbitrators, appointment of the arbitrator, and challenge to arbitrators 

including challenge procedure and termination of the mandate and substitution of arbitrators.  

Chapter 4 (Sections 16 and 17): Jurisdiction of arbitral tribunals  

This chapter contains only two sections each covering a different area. Section 16 authorises the 

arbitral tribunals to rule on its own jurisdiction including ruling on any objection with respect to the 

existence or validity of arbitration agreement. It also legislates the concept of reparability of the 

arbitration clause from the main contract in which it is embedded, and its survival of annulment of the 

main contract, and its ability to live its own independent life.  

Chapter 5 (Sections 18 to 27): Conduct of arbitral proceedings 
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This chapter sets forth the provisions with respect to the conduct of arbitral proceedings. As the outset, 

it states the paramount requirement that the tribunal shall treat the parties with equality and give full 

opportunity to each party to present his case. It sets forth the principles of determination of rules of 

procedure and liberates the arbitral tribunals from the state technicalities of the code of Civil Procedure, 

1908 and the Indian evidence Act, 1872 

Chapter 6 (Sections 28 to 33): Making of arbitral and termination of proceedings  

This chapter contains six sections which are of vital relevance to the making of the arbitral award and 

termination of proceedings. It provides for the determination of rules applicable to the substance of the 

dispute. Furthermore, it provides that the arbitral tribunal shall act as amiable compositor and decide 

ex aquod ET bono, if the parties have expressly so authorised it. In this connection, the arbitral tribunal 

is required, in all cases, to decide in accordance with the terms of the contract and shall take into 

account the usages of the trade applicable to the transaction.  

Chapter 7 (Section 34): Recourse against arbitral award 

This chapter compromises only of one section, viz.  Section 34, which provides for recourse against 

arbitral award. It sets forth the procedure of recourse to a court against an arbitral award and 

specifically states that an arbitral award can be set aside only on the grounds and in accordance with 

the procedure set forth in it. 

It may be noted here that the sections of Pt. I, from sections 1 to 34 only are based on the UNCITRAL 

Model Law. The provision of chapter 8 (Sections 35 and 36), chapter 9 (Section 37) and chapter 10 

(Sections 38 to 43) are handiwork of the Indian Parliament. 

Chapter 8 (Sections 35 and 36): carnality and enforcement of arbitral awards 

Chapter 8 makes provisions with respect to finality and enforcement of arbitral awards. It comprises 

only two sections, which deal with finality and enforcement of arbitral awards. It provides that an 

arbitral award, subject to the provisions of Pt. I, shall be final and binding on the parties and persons 

claiming under them respectively. 

After the amendment in the arbitration and conciliation act 1996 in year 2015, there were certain 

provisions made taking the present condition in demand. They are as follows; 

III. The provisions of the act are now applied to international arbitration also even if the place of 

arbitration is outside India. 

IV. The court will refer the case to arbitration when there is not an arbitration agreement does not exist. 

V. The court can examine for a proper process of arbitration. 

VI. The arbitral committee can provide a penalty for one year which can be increased to six months. 

VII. The parties can choose their arbitration proceeding process which will give the final result in six 

months.  

After all there are two process through which arbitration in India works. Mainly the AD hoc in which 

the rules are agreed by the parties itself. In this process it’s hard for two parties to work together in 

same scenario. 

The other process is the institutional arbitration where the laws and the process are followed by the 

same as of the UNCITRAL. There are only few institutions to conduct the same procedure. 

 

CONCLUSION 

From the very starting of the society in India, there was some way or another the arbitration process. 

Either be the panchayats as the arbitration process or the panchs to be the arbitrator and king be the 
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arbitrator with final decision. With the introduction of arbitration in India by the British with the act 

in 1827 marked a time which was said as important element for arbitration. Soon after that the britishers 

after ruling India made the arbitration act 1940 which was based on the English arbitration act 1934. 

The laws were implemented even after the independence but there was need of more furnished act 

according to the situation of present independent India. The act of 1996 was the Indian form of 

arbitration with extensive coverage of areas like the role of court in arbitration. After the amendment 

of 2015 the act is ready to act a separate court to tackle all the civil matter which can be resolved with 

the help of arbitrators and within limited amount of time rather than long years of fighting cases in 

courts. But still arbitration is not so popular process of resolving civil matters in India with the 

differences in the parties not ready to manage the rules and regulation together nor there are institutions 

who can spread the awareness about the profits of arbitration in selected civil matters. The institutions 

which are present are very less in number who have a lot of work load then they could handle. So, to 

expect them to help is a dead plant to give us fruit. The systems are almost not connected to each other 

nor their certain regulation to take care for them. There I sudden need to implement the awareness 

about arbitration, its benefits etc. which could help the society at large.it is alarmingly needed. 
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PROTECTION OF CONSUMER RIGHTS UNDER CONSUMER ACT 
AND VARIOUS OTHER STATUTES: NEED OF THE HOUR 

- Raju Kumar* & Manisha Rathour+  

 

ABSTRACT 

Consumer Protection refers to the socio-economic activity carried out by the government of the 

states and the businesses on the economic front, with a prime focus on consumer satisfaction. On the 

global front, the concept was first introduced by John Fitzgerald Kennedy. In this Research Paper, 

the Researcher has tried to cover topics related to Consumer, consumer rights, Historical 

perspective of Consumer rights, Latest amendment in the Consumer Protection act. Furthermore, the 

author has tried to distinct between the consumer protection act, 1986 and consumer protection act, 

2019. Moreover, researcher has tried to cover various other statues which works in the interest of a 

consumer in order to prevent them from any malice practice. 

 

INTROUCTION 

Consumer Protection refers to the socio-economic activity carried out by the government of the states 

and the businesses on the economic front, with a prime focus on consumer satisfaction. Safeguarding 

the interest of the consumers and fulfilling their demands, to provide value of their money is a 

contemporary issue. The government of the states or nations has the prime responsibility to formulate 

laws, provisions and legal regimes that could protect the interest of its consumers. Such legal norms 

and provisions are needed because of the paramount importance to look after violations faced by the 

consumers due to the subversive trade practices. The consumers are deceived by the unfair and 

unethical malpractices of not only the sellers, traders but also manufacturers; hence, sheltering them 

against such unscrupulous acts and protecting them from falling prey at the hands of such perpetrators 

is really important.  The concept of consumer protection is ages old and dates back to the century’s 

old formation of human civilization. Even then various administrative policies and framework were 

adopted in order to safeguard the customers and consumers of those era.1 

On global front, the concept was first introduced by John Fitzgerald Kennedy,2 the 35th President of 

the United States on 15th March 1962. He pioneered the concept in his speech to the Congress. His 

speech stressed protecting the consumer’s interest, and elaborated it by marking four basic right of 

consumers namely: Right to Safety, Right to be Informed, Right to be Heard and Right to Choose.3 

His discussion sparked a deliberation and subsequent legislation to protect consumers and arm them 

with rights against the gross violation of their interests. Taking inspiration from Kennedy 15th March 

is every year celebrated as World Consumer Right Day.4  

Another important name in the international sphere while discussing consumer protection is Ralph 

Nader. He is the author of the book “Unsafe at Any Speed” which talks about the faulty design of 

 
* Student, Second year, BA LLB (H), Chanakya National Law University, Patna 
+ Student, Second year, BA LLB (H), Manipal University, Jaipur 
1https://www.researchgate.net/publication/337021161_CONSUMER_PROTECTION_ACT Last accesed on 22.07.2020 

at 12.01 AM. 
2 http://lawtimesjournal.in/the-history-of-consumer-protection/ last accessed on 22.07.2020 at 12.30 Am.  
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automobiles.5 The book led to a series of landmark laws that have prevented multiple road accidents 

thus curbing deaths and injuries. He is credited today for revolutionizing Consumer Protection in the 

United States of America.  

In India, consumer protection has its genesis since the ancient time. But, with the changing times and 

needs of the people and with the increase in the economic activities there were changes brought in. 

There wasn’t any specific law or statute made in this regard until 1986, which further underwent 

transformation with number of amendments in it; and a new act came into picture into 2019 repelling 

the provisions of the previous act. 

 

HISTORICAL PERSPECTIVE OF CONSUMER LAWS IN INDIA 

In the olden days economic activities of people were limited to fulfilling their own requirements. The 

very popular system of barter prevailed in the Indian society, where people exchanged essential 

commodities from other people, who produced them in excess and the other also exchanged goods 

from the former, which were produced in excess of their requirement. From the archaeological records 

it can be said that consumer protection has its origin back to 3200 B.C.6 In those times ethical values 

were of great importance. But the ruler felt the need of protecting the interest of his subjects, and hence, 

started regulating the economic activities of his people by establishing trade restrictions. In those times 

Manu Smriti (800 B.C.to 600B.C.)7 Described the social, political and economic conditions of the 

ancient society. The text was written by a renowned scholar named Manu, who also provided 

frameworks for trade practices, the code of conduct of the traders and also established penalties and 

punishments in case of its violation.  

Subsequent to Manu Smriti was Kautilya’s Arthasastra8 that is considered the oldest and effective 

book on trade and commerce in ancient India. It is a treatise and a prominent source that described the 

duties and rights in ancient India. Though the book was made with a main focus to administrative 

regulation but consumer protection occupies a prominent place in Arthasastra.9 It described the role 

of the State in regulating trade and its duty to prevent crimes against consumers. During the Medieval 

period which was a Muslim dominated regime, rulers like Alauddin Khilji, Sher Shah Suri and Akbar 

considered protecting the rights of the consumers.10 Standardization of measures and weights were 

done during their rule. During the Sultanate period, the prices were determined by local conditions 

while during the rule that of Alauddin Khilji strict controls were established in the market place with 

price enforcement mechanism. Those found in unethical practices, tampering the weights were 

punished.  

In the modern period, the British system introduced various legal enactments and one of their 

outstanding achievement was the “formation of a unified nationwide modern system”11. It was during 

this colonial era when the English Common Law came to picture and it was during this time when the 

Indian structure was transformed and got revolutionized but kept the essence of Indian traditional 

structure. Some of the laws that were enacted that time are still applicable after 73 years of 

 
5 ibid 
6Available at 

https://www.researchgate.net/publication/331298509_A_Study_on_Evolution_of_Consumer_Protection_Act_in_India_-

_CPA1986  (last accessed at 22.07.2020 at 2:32 AM.) 
7Ibid  
8 Ibid 
9 Ibid 
10 https://www.researchgate.net/publication/337021161_CONSUMER_PROTECTION_ACT last accessed on 

23.07.2020 at 3.00 Am. 
11 Ibid 
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independence from the colonial rule. Some of the laws and regulations which were passed during the 

British regime concerning consumer interests are: - 

• The Indian Penal Code 1860 

• The Indian Contract Act 1872 

• The Uncurious Loans Act of 1918 

• Sale of Goods Act 1930 

• The Agriculture Procedure (Grading and Marketing Act) of 1937 

• Drugs and Cosmetic Act 194012 

These were some of the laws that provided specific legal protection for consumers. Even, after 

independence there were legislations enacted from Britain. It includes: - 

• Prevention of Food Adulteration Act Of 1954 

• The Essential Commodities Act of 1955 

• The Standard of Weights And Measures Act Of 197613 

However, after independence the Indian government themselves adopted and enacted various laws in 

this direction. For them it was not merely a matter of private issue but of public at large. The Drugs 

(Control) Act, 1950 was the first law implemented towards this direction. Laws such as MONOPOLY 

and Restrictive Trade Practices Act, 1969 (MRTP Act) was another important measure taken by the 

Indian government. It was passed by the parliament on the recommendation of Mahalanobis 

Committee Report14, 1954, Justice K C Gupta Commission Report, 1965.15 The Act was enacted so 

that there would not be any concentration of economic power as a result of economic system 

operations, and prohibition of Monopoly and restrictive trade practices. 

It was until 1986 when a specific legislation related to consumer protection was enacted. Consumer 

Protection Act, 1986 was enacted with the objective for providing better protection to the consumers. 

It was made on the guidelines of United Nations, a 28-member National Consumer Protection Council 

was formed on March 11-12, 1985 with consumer representatives. After a number of inter-ministerial 

meetings, a final draft was prepared and submitted to the Lok Sabha by then Minister of Parliamentary 

Affairs, and Food and Civil Supplies, HKL Bhagat on 9th December 1986 (Rao M, 1999).16 There 

were some verbal and minor amendments suggested by Shri C. Madhava Reddy, Shri Mool Chand 

Daga, Prof N.G. Ranga, Shri Jainul Abedin, Shri Sharad Dhige, and Shri Thompson Thomas, but were 

withdrawn and passed on the same day (Rao M, 1999). 17  Simultaneously six other consumer 

protection laws were amended to give consumers and their organizations the right to prosecute 

offenders. These laws are:  

• Prevention of Food Adulteration Act, 1954;  

• Standards of Weights and Measures Act, 1976 

• Bureau of Indian Standards Act, 1986;  

• Agricultural Produce (Grading and Marking) Act, 1937;  

• Monopolies & Restrictive Trade Practices Act, 1969; and  

• Essential Commodities Act, 1955 (CUTS Report, 2001). 

 
12 Ibid 
13 Ibid 
14 Ibid 
15 Ibid 
16 Ibid 
17 Ibid 
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The parliament enacted Consumer Protection Act 1986, which received the assent of Indian president 

on 24th December 1986. The Act is meant to provide single, speedy and inexpensive redressal for 

consumer grievances under a three-level quasi-judicial redressal agency. According to Shri H K L 

Bhagat, this legislation was intended to provide a prompt and meaningful remedy for consumer 

grievances. He pointed out that the success of the Act depends upon its effective implementation of 

Central and State governments and the development of broad-based voluntary consumer movement at 

the grassroots level.18 But the Act underwent three amendments in 1991, 1993, 2002. Still there was 

a need found to empower the provisions to tackle challenges posed on e-consumer, e-businesses, online 

transactions, tele and multi-level digital marketing. And, so, on 9th August, 2019 Consumer Protection 

Act was enacted repelling the legislations and provisions of the previous act. Covering buying of 

goods, hiring or availing of any services via any electronic mode, teleshopping, direct selling or even 

multi-level marketing, the act has widened the definition of consumer under section 2(7) of the Act as 

anyone who buys goods or hires services by these means is a consumer under the Act. Any purchase 

by these channels is amenable to the provisions of the Act and a complaint in re the same can be filed 

if the grounds provided in the Act exists. Expressly encompassing transaction through e- platforms in 

this digital era will be instrumental in addressing contentions arising out of online purchases and 

extending the protection law to the consumers online. It has also established a consumer redressal body 

Central Consumer Protection Authority, to make speedy trials of consumer issues. The Act has also 

augmented the pecuniary jurisdiction Consumer forums. District Commission under section 34(1) of 

the Act can now entertain cases where the value of goods and services does not exceed 1 crore rupees. 

State Commission under section 47(1) where the value of goods and services exceeds 1 crore rupees 

but does not exceed rupees 10 crore. And National Commission under section 58(1) where the value 

of goods and services paid as consideration exceeds rupees ten crore. This has increased consumer’s 

convenience as under the precursory law this limit was 25 lakhs, 1 crore and above 1 crore for District, 

State and National commission respectively. For assessing this value, the amount actually paid by the 

consumer as consideration will be taken into account and not the price of such goods or services. Also, 

the Act has provided a massive relief as the complaint can now be filed even at place of residence of 

the complainant under section 34(1) (d) of the Act.  

The key difference between the acts can be marked on the following basis: - 

          Provisions Consumer Protection Act, 

1986 

Consumer Protection Act, 

2019 

 Regulator  No, separate regulator Central Consumer Protection 

Authority to be formed 

 Consumer Court Complain can be filled in a 

consumer court where the 

seller’s (defendant) shop is 

located. 

Complain can be filled in a 

consumer court where the 

complainant works or resides. 

 Product Liability No, provision. Consumer can 

approach in a civil court but 

not in a consumer court. 

Consumer can seek 

compensation for the harm 

caused by the product or 

services. 

 Pecuniary Jurisdiction District Court – rupees 

20lakh, State Court – rupees 

20lakh to rupees 1crore, 

District Court – rupees 

1crore, State Court – rupees 

1crore to rupees 10crore, 

 
18 Id. 



 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 522  

National Court – above 

rupees 1crore. 

National Court – above 

rupees 10crore. 

 E-commerce No, provision. All rules of direct selling 

extended to E-commerce 

 Mediation Cells No, provision. Court can refer settlement 

through mediation. 

 

SELF-REGULATION: DOES IT WORK? 

Before going in details of various statues we must have to pay attention towards the Self-regulation 

body. To tackle with the misleading advertisement, the Advertising Standards Council of India (ASCI), 

was established in the year 1985. It is a voluntary body for all those which is involved in advertising, 

including advertisers, advertising agencies and the media. There are four fundamental principles of the 

code which have been mentioned below: - 

1. It ensures the truthfulness and honesty of representations and claims made by advertisements 

and to safeguard against misleading advertisements. 

2. It ensures that advertisements are not offensive to generally accepted standards of public 

decency. 

3. It Provides safeguard against the indiscriminate use of advertising for the promotion of 

products which are regarded as hazardous to society or which is unacceptable to society at 

large.  

4. It ensures that advertisements observe fairness in competition. 

In case if a consumer or even an industry, satisfy that an advertisement is in controversy of the code 

or is false or misleading in nature, a complaint can be sent to ASCI. De facto, ASCI’s advertisements 

exhort consumers to complain whenever they encounter with such advertisements which they think is 

false, misleading or even unethical. “If an ad is wrong, we will set it right”; “If an ad is misleading, 

we will set it right”, “If an ad is dishonest, we will set it right” says ASCI in its advertisements issued 

at regular intervals.19 

On receiving of a complaint, ASCI calls the comment of the advertiser which is bound to replay within 

a Spain of two weeks. After receiving the transaction it places the same before the consumer 

complaints Cell. In case if the advertiser is failed to respond within the allotted time i.e. of two weeks, 

the CCC can take an ex- parte decision. If the CCC founds the advertisements in violation of ASCI’s 

Code, then the advertiser is asked to either withdraw the advertisements or modify it. 

In India, there are many other statutes and regulations which works in the interest of Consumer in 

order to prevent them from harm or any kind of loss. Some of them have been mentioned below but 

not limited to: -  

The Code of Criminal Procedure, 1973 

The Cr.Pc, 1973 protects the rights of the consumer by virtue of its section 153 which empowers a 

police station- house officer of a police station to enter any place in its jurisdiction without a warrant 

for the purpose of searching or inspecting for any weights or instruments used for weighting whenever 

there is a reason to believe that weight measures or instruments using to weight is false. Furthermore, 

 
19Available at https://consumeraffairs.nic.in/sites/default/files/file-uploads/misleading-

advertisements/misleading_advertiesment_and_consumer%20%281%29_0.pdf (last accessed at 22.07.2020 at 1.31 AM.) 

https://consumeraffairs.nic.in/sites/default/files/file-uploads/misleading-advertisements/misleading_advertiesment_and_consumer%20%281%29_0.pdf
https://consumeraffairs.nic.in/sites/default/files/file-uploads/misleading-advertisements/misleading_advertiesment_and_consumer%20%281%29_0.pdf
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this section also empowers the police officer to seize the same, if he founds that instruments using to 

weight is false.20 

Indian Penal code, 1860 

Section 272 to 276 of Indian Penal code, 1860 protects the interest of consumers. Section 27221 

prohibits the sale of adulteration of food or drink. Section 27322 prohibits the sale of noxious food or 

drink. Furthermore, section 274 of the IPC, 1860 prohibits the Adulteration of drugs. The offence 

under this section is non-cognizance, non- bailable, non- compoundable in nature and it is triable by 

any magistrate. Section 27523 Prohibits the sale of adulterated drugs and the offence under this section 

is also non-cognizance, non- bailable, non- compoundable in nature and it is triable by any magistrate. 

Furthermore, Section 27624 prohibits the sale of drug as a different drug or preparation. 25 

The Dangerous Drugs Act, 1930 

The Dangerous Drugs Act came into force on 1st of March 1930. The objective of this act was to rectify 

the Geneva Dangerous Drugs Convention. This act was brought to ensure the prohibition of harmful 

effects of dangerous drugs like morphine and opium. Morphine and Opium are such drugs which 

cannot be provided in a common public domain, to ensure the same, The Dangerous Drugs Act was 

brought.26  

The Drugs and Cosmetics Act, 1940. 

The bill was introduced in the Legislative Assembly in the year 1937, to regulate the import of drugs 

in India. The purpose of this act was to regulate the import, manufacture, distribution and sale of drugs. 

Through this act, license to manufacture or to sell any kind of articles mentioned in this act was made 

sine quo non, in order to ensure that customers are not being deceit and Proper drugs and Cosmetics 

are being supplied. Section 27 and section 30 27  deals with the penalties against those who 

Manufactures, sale, etc. of drugs which is in contradiction as provided under Chapter IV of this Act. 
28 

The Drugs Control Act, 1950. 29 

The Purpose of this act was to regulate the rate of Drugs. This act empowers the Government to control 

Supply, sales, and distribution of drugs. This act also ensures the Maximum price which can be charged 

on any drug. The objective of this act was to ensure that certain drugs must be sold at reasonable Price.  

The Drugs and Magic Remedies (Objectionable Advertisements) Act, 1954.30 

This Act was passed by the Parliament of India in the year 1954, which prohibits the advertisements 

of drugs and remedies which claim to have a magical property. The recent example under this act will 

be of Baba Ramdev, where he claimed the medicine of COVID- 19 Virus. The same was prohibited 

 
20 Available at https://www.glocaluniversity.edu.in/files/eContent/eLaw/LOB.pdf last accessed on 20.07.2020 at 5:10 

PM 
21 Indian Penal Code, 1860  
22 Ibid 
23 Ibid 
24 Ibid 
25 Available at https://www.glocaluniversity.edu.in/files/eContent/eLaw/LOB.pdf last accessed on 20.07.2020 at 5:10 

PM 
26 Ibid 
27 The Drugs and Cosmetics Act, 1940. 
28 Available at https://www.glocaluniversity.edu.in/files/eContent/eLaw/LOB.pdf  last accessed on 20.07.2020 at 5:10 

PM 
29 Ibid 
30 Ibid  

https://www.glocaluniversity.edu.in/files/eContent/eLaw/LOB.pdf%20last%20accessed%20on%2020.07.2020
https://www.glocaluniversity.edu.in/files/eContent/eLaw/LOB.pdf%20last%20accessed%20on%2020.07.2020
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and was banned under this Act. This act basically prohibits four kinds of advertisements which are 

connected with drugs and magical cures. Section 331 Prohibits from taking part in any advertisement 

which is related to promoting a drug which is used for:- 

1. The procurement of miscarriage in women or the prevention of conception in women. 

2. The maintenance or improvement of the capacity of a human being for sexual pleasure. 

3.  Correction of menstrual disorders in women.32 

Furthermore, Section 3 of the said Act prohibits all those advertisements which are in co-relation with 

the diagnosis for the diagnosis, cure, mitigation, treatment or prevention of any disease, disorder or 

condition specified in the Schedule and the schedule lists a number of diseases, disorders or conditions 

such as diabetes, cataract, cancer, fevers (in general), obesity, rheumatism, impotence, high or low 

blood pressure, female diseases, epilepsy, stature of persons, venereal diseases, glaucoma, sterility in 

women, dropsy, etc. 

The Prevention of Food Adulteration Act, 195433 

This act came into force on 1st June 1955. This act was brought into force for the protection of 

consumers from the hazards of food adulteration. This act was in the interest of general masses. It 

Prohibits the manufacturers from selling or storing to sell or distribute any adulterated food, 

misbranded food, selling food without proper license, selling food which is prohibited for sale which 

are apt to spread diseases.  

Moreover, this act also prohibits the importation of certain articles of food in India, if it contains 

(i) Any adulterated food 

(ii) Any misbranded food 

(iii) Any article food for the import of which a license is prescribed, except in accordance with the 

conditions of the license; and 

(iv) Any article food in contravention of any other provision of this Act, or any rule made there under. 

The Essential Commodities Act, 195434 

This act came into force in the year 1954 for controlling of not only production and supply but also 

the distribution of commodities such as coal, petroleum, sugar, cement, kerosene oil, food grains, 

vegetable oils, drugs, soaps, etc. Through this act, power is given to the state government in order to 

ensure that dealers display price lists on their shops or business houses price lists, stock position and 

issue cash memos. Furthermore, for the economic offenders, this act also provides deterrent 

measures against them. 

The Consumer Protection Act, 198635 

This act is one the most crucial act which protects the interest of consumers and is in the interest of 

common masses. This act ensures the protection of interest of consumers. For the same purpose, 

various provisions have been laid down in this act. There are some provisions laid down under this act 

which authorities the establishment of consumer councils and other authorities which is capable to 

resolve the dispute which is being arisen.  

 
31 The Drugs and Magic Remedies (Objectionable Advertisements) Act, 1954 
32 Available at https://www.glocaluniversity.edu.in/files/eContent/eLaw/LOB.pdf  last accessed on 20.07.2020 at 5:10 

PM 
33 Ibid  
34 Ibid 
35 Ibid 
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Furthermore, this act promotes and protects the rights of consumers in various ways some of them 

includes but not limited to it.  

• This act prohibits the marketing of those goods which are hazardous in nature to life and property. 

• This act ensures the ‘right to be informed’ about quality, quantity, potency, purity, standard and 

price of goods in order to protect the consumer against the unfair trade practices.  

• This act ensures the ‘right to be heard’ and it also ensures that the consumers’ interests will 

receive due consideration at appropriate forums 

• This act ensures the right to seek redressal against any unfair trade practices or exploitation of 

consumers.  

• This act also talks about the Right to consumer education.36 For the same purpose Consumer 

Protection Councils have been established at the Central as well as State levels.  

 

It provides speedy and simple redressal to consumer disputes. Under this act quasi-judicial machinery 

is set up not only at the District and State level but also to the central level. These bodies are bound by 

the provision of Natural justice.  

 

Constitution of India37 

In addition to all those acts which have been mentioned above which deals with the consumer 

protection, we must write it with great satisfaction that, under the Indian constitution there are various 

provisions which assists Consumers to protect their rights. Article 38, 39, 39-B, 42 and 47, 14, 249, 

261 of the Constitution may be looked into for the assistance of Consumers. 

 

LANDMARK JUDGEMENTS 

Nikhil Jain v. Emami Ltd38 

The advertisement of the beauty cream “Fair and Handsome” manufactured by the respondent which 

was endorsed by renowned celebrity Shah Rukh Khan claiming that the cream will make men fair in 

3 weeks was held to be misleading by the consumer forum. Similarly, in the case against Nestle in 

2015, it was alleged that the respondent company claimed that its product Maggie does not contain 

MSG was allegedly false. The major remedy provided by the existing laws is merely compensation. 

There was however intense need to curb these advertisements to meet the objectives of the Consumer 

Protection Act, 1986. 

The Standing committee on food and consumer affairs & Public distribution in its 9th report has 

recommended stringent provisions to deter misleading advertisements. The Act of 2019 introduced 

penalties for the advertisement which are false or misleading under section 21 of the Act. If any 

advertisement is found as false or misleading the same can be ordered to be discontinued, besides this, 

a penalty up to 10 lakh rupees can be imposed on manufacturer or endorser and such penalty can go 

up to 50 lakh rupees on subsequent contraventions. The endorser of false or misleading advertisements 

may be prohibited from endorsing any product for a period up to 1 year. This Act is first of its kind 

which imposes liability on the endorser also. These provisions will have knock on effect on use of 

false or misleading advertisements. 

 
36 Ibid 
37 Ibid 
38 In the State Commission of Delhi; decided on 1.05.2017 
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Bijoy Sinha Roy v. Biswanath Das and Ors39 

The Supreme Court had held in 2009 that to achieve the objectives of the Consumer Protection Act 

there is need for devising mechanism for speedy trail and to adopt an Alternative Dispute Resolution 

Mechanism. Consumer Protection Act, 2019 has adopted an Alternative Dispute Resolution 

Mechanism by providing for mediation in consumer dispute settlement. Chapter V of the Act deals 

with the Mediation process. The Mediation process is new to Consumer Protection law in India. 

Section 74 provides that the Central and the State government shall set up mediation cells in National, 

State and District Commissions where the mediation will take place. The Consumer Dispute Redressal 

Commissions by the virtue of section 37, 49, and 59 of the Act can refer any matter to mediation at 

any stage on the concurrence of both the parties if there exists an element of settlement. Also, the Apex 

court in Afcons Infrastructure Ltd. Vs. Cherian Varkey Construction Ltd.40 had held that use of ADR 

is suitable in consumer disputes also. This will certainly lead to swift disposal of cases and foster the 

dispute redressal process. In Abdul Rehman Antulay and Ors. Vs. R.S. Nayak and Anr41 the Supreme 

Court held that speedy trial is the part of fundamental right guaranteed under Article 21. Keeping in 

mind these judgements of the Supreme Court the Central Consumer Protection Authority has been 

established that will provide a fast track alternative so that justice reaches the consumer immediately 

as earlier the only remedy was to approach Consumer Forums. Also, it will alleviate the burden on 

Consumer forums and assist them in disposing pending cases effectively. 

Red Bull Case42 

Red Bull famous for its energy and concentration improving drink was held liable for its tagline “RED 

BULL GIVES YOU WINGS”. In defense the company claimed that it had a figurative meaning and 

it was made with the view that the drink could enhance the reaction speeds. While the suit did not 

allege that the plaintiffs were disappointed that they didn’t suddenly sprout wings, but that the terms 

like “wings”, and “boost” gives consumers the impression that the drink gives people some sort of 

physical lift or enhancement. It was held in the US District COURT of the Southern District of New 

York held the company liable. Red Bull agreed to payout more than $ 13 million for making false and 

misleading advertisement claims. 

 

CONCLUSION AND SUGGESTIONS 

There are various laws and regulations which works in the interest of consumers in order to prevent 

them from any loss or harm from the malice practice performed by not only the manufactures, sellers 

but also by the distributor, which has been discussed by the researcher in the present paper.  In the 

year 2019, the consumer protection act repelled the existing act of consumer protection act, 1986. The 

parameter under which the consumer protection act, 1986 was framed is of no use in the current 

contemporary society where the nation is going in the path of globalization and initiative of Digital 

India has been taken place. The amendment was the dire required, which has been taken place. But, 

still, the researcher believes that the other statues which have been framed by the legislation for the 

protection of consumer also needs to be amended. The act like The Drugs and Magic Remedies 

(Objectionable Advertisements) Act, 1954 needs to be amended, as it can be easily seen by the people 

in the local train, buses, metros that fake advertisement is being advertised, where the advertiser claim 

about the miscarriage in women or the prevention of conception in women. Furthermore, we all may 

 
39 IV (2007) CPJ 223 NC 
40 Afcons Infrastructure Ltd. Vs. Cherian Varkey Construction Ltd, (2010) 8 SCC 24 (India).  
41 Abdul Rehman Antulay and Ors. Vs. R.S. Nayak and Anr, (1992) 1 SCC 225 (India). 
42 Available at https://www.businessinsider.in/advertising/Red-Bull-Will-Pay-10-To-Customers-Disappointed-The-

Drink-Didnt-Actually-Give-Them-Wings/articleshow/44704264.cms last seen at 26.07.2020 at 02:00 AM.  

https://www.businessinsider.in/advertising/Red-Bull-Will-Pay-10-To-Customers-Disappointed-The-Drink-Didnt-Actually-Give-Them-Wings/articleshow/44704264.cms%20last%20seen%20at%2026.07.2020
https://www.businessinsider.in/advertising/Red-Bull-Will-Pay-10-To-Customers-Disappointed-The-Drink-Didnt-Actually-Give-Them-Wings/articleshow/44704264.cms%20last%20seen%20at%2026.07.2020
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have the experience of seeing the advertisement on the public place where the advertiser claim about 

the ‘Maintenance or improvement of the capacity of sexual pleasure’ and ‘Correction of menstrual 

disorder in women’. The problem with the law is that it has become quite outdated and even is 

inadequate to deal effectively with the problems which exist today. Besides, the law would be far more 

effective if it is prescribed as penalty, corrective advertisements and heavy financial penalties, instead 

of imprisonment or fine or both. 
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PROTECTION OF CULTURAL AND HERITAGE SITES UNDER 
INTERNATIONAL LAW REGIME: ANALYSING THE 

DEVELOPMENT OF LAW AND JURISPRUDENCE 

- Devansh Garg* 

 

ABSTRACT 

This is a comprehensive analysis of the concept of cultural heritage and the institutionalisation of its 

protection by the international law in various historical contexts of involved states, i.e., during 

peace, conflict, social and/or political crisis. I discuss the human dimension of the protection of 

cultural heritage at an international level. In particular, I first examine the limitations imposed on 

the action range of a state due to primary and secondary legislation of international organizations 

where the state participates. Apart from this form of external pressure on the state jurisdiction, I also 

examine whether the action range of a state is further limited by the action of individuals and 

groups. Furthermore, I discuss on the potential role of international human rights law in such 

situations, the interdependence between the protection of individuals and cultural goods as well as 

whether the individual is transformed into an active actor of international law. 

My approach and methodology involves thorough analysis of concepts, review of historical 

developments in international law regarding the protection of cultural heritage, review of the 

activities of international organizations as well as the description of the existing legal framework. 

Results of my study suggest that the issue of cultural heritage protection is multidimensional and 

involves not only states but also individuals who are holders of rights and obligations regarding 

cultural heritage protection. In addition, our results clearly imply that there is still room for 

improvement in the continuously evolving international law towards the establishment of a more 

satisfactory framework for the protection of cultural heritage. 

 

INTRODUCTION 

From its dawn and throughout its evolution over time, humanity has presented works and progress 

highly dependent on the degree of cultural development. Culture has followed a constantly upward 

trajectory mainly due to the strong will of subsequent generations to protect, preserve, maintain and 

develop the cultural property delivered to them by their ancestors. However, a structured and organized 

approach to the value of cultural heritage through the systematic study of cultural works of the past 

dates back to the Renaissance, i.e., 15th and 16th century. Rapid progress and more systematic 

approaches to elements constituting cultural heritage as well as to issues regarding the protection of 

cultural property and the establishment of international rules primarily aimed at regulating cultural 

heritage took place no later than the end of the 19th century and continued during the 20th century, 

especially in the light of significant losses resulted from the two World Wars.  

In the following, I report on the international effort for creating rules of law covering issues of cultural 

heritage. While there is a long literature on legal issues related to cultural heritage, my study suggests 

an innovative approach in the sense that I do not just provide a list of relevant but I also present and 

analyze the actual multilateral effort of the international community to guard cultural heritage. My 

objective is to highlight the fact that during the second decade of the 21st century international 

protection of cultural heritage in the context of public international law has acquired a human 
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dimension. The legal basis for the protection of cultural heritage has been significantly influenced by 

the international law of human rights. In this new humanitarian order, there exists a bidirectional 

relationship between individuals and the protection of cultural heritage. In such a setting, individuals 

become actors of international law and therefore have rights and obligations regarding the protection 

of cultural heritage. Thus, protection of cultural heritage is a multidimensional issue which does not 

only involve states but also individuals.  

The rest of the paper is structured as follows. In Section 2, the definition of cultural heritage has been 

discussed. In Section 3, it has been described in detail how cultural heritage as well as its protection 

and preservation have been addressed in international law, during periods of armed conflict and peace. 

Concluding remarks are presented in section 4. 

Definition of Cultural Heritage 

Cultural heritage is defined as the legacy of cultural property along generations in order to maintain 

and exploit it and to further deliver it to future generations. More precisely, the definition of cultural 

heritage is trifold: Cultural Heritage is composed of Tangible Cultural Heritage, Intangible Cultural 

Heritage and Natural Heritage. Tangible Cultural Heritage includes all tangible cultural goods 

including (i) movable cultural heritage, e.g., paintings, sculptures, coins, manuscripts, etc., (ii) 

immovable cultural heritage, e.g., monuments, archaeological sites, etc. and (iii) underwater cultural 

heritage, e.g., shipwrecks, underwater ruins and cities, etc. Intangible Cultural Heritage includes 

knowledge and techniques as well as tools, crafts and cultural places associated with them, 

representations, expressions and practices which can be recognized by communities, groups and, in 

some cases, individuals as part of their cultural heritage. More specifically, intangible cultural heritage 

include oral traditions and expressions, linguistic and artistic cultural heritage, social practices, rituals 

and festivities, knowledge and practices concerning nature and the universe as well as know-how 

linked to traditional crafts. Natural Heritage includes all natural monuments which may consist of 

various physical and biological formations. It further includes geological and physiographic 

formations and areas where biodiversity (flora and fauna) develops. Finally, it refers to all natural 

landscapes of global scientific value or of particular natural beauty.1  

 

CULTURAL HERITAGE AND INTERNATIONAL LAW 

Since the mid-17th century the international community has felt the need for protecting their cultural 

goods as well as for the existence of international laws for this purpose, initially during a time of war. 

The first legislative regulation in a European country dates back to 1666 in Sweden with the enactment 

of such a law for the protection of their national monuments.2 By the end of the 19th century the 

majority of the rest of the European countries will have followed with the implementation of laws for 

the protection of their archeological and historical heritage. In America in 1863 the “Lieber Code” was 

the first attempt for implementing rules during a time of war for the protection of cultural goods; it 

resulted as the basis for the Brussels Declaration in 1874, the first international codification. Article 

8 of the Brussels Declaration stipulated that, in times of war, “All seizure or destruction of, or wilful 

damage to […] historic monuments, works of art and science should be made the subject of legal 

proceedings by the competent authorities.” It was never adopted though due to the reaction of Great 

Britain. Twenty-five years later, in 1899, on the initiative of Tsar Nicholas II of Russia, an international 

 
1 Ann Marie Sullivan, Cultural Heritage & New Media: A Future for the Past, 15 J. MARSHALL REV. INTELL. 

PROP. L. 604 (2016) https://repository.jmls.edu/cgi/viewcontent.cgi?article=1392&context=ripl  
2 Lingdén, Christina. "Riksantikvarieämbetets historia" [History of the Swedish National Heritage Board]. www.raa.se. 

Swedish National Heritage Board. Retrieved 23 March 2016. 

https://repository.jmls.edu/cgi/viewcontent.cgi?article=1392&context=ripl
http://www.raa.se/om-riksantikvarieambetet/riksantikvarieambetets-historia/
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peace conference was held in the Netherlands, with the aim of revising the Declaration (which was 

never ratified) and adopting a Convention with Respect to the Laws and Customs of War on Land.3 

Destruction, sale or snatching of monuments and works of art has traditionally been a part of the 

ideology of war. The winners were often driven to looting and quite frequently to the destruction of 

national and cultural symbols as a way of punishing the losers. By using, as a basis, the “Lieber Code” 

and the Declaration of Brussels, the first official agreements -The Hague Conventions of 1899 and 

1907- were set up for such issues as the protection of cultural goods. According to Article 27 of the 

Convention (revised during the Second Hague Convention on 18 October 1907), “In sieges and 

bombardments all necessary steps must be taken to spare, as far as possible, buildings dedicated to 

religion, art, science, or charitable purposes, historic monuments, hospitals […], provided they are not 

being used at the time for military purposes. It is the duty of the besieged to indicate the presence of 

such buildings or places by distinctive and visible signs, which shall be notified to the enemy 

beforehand.”4 Three decades later, in 1935, the preamble of the Treaty on the Protection of Artistic 

and Scientific Institutions − a pan-American initiative also known as the Roerich Pact − formulated 

the idea that cultural property, which “form the cultural treasure of peoples” must “be respected and 

protected in time of war and in peace”.5 

Despite the implementation of those specific provisions the protection of cultural goods was never 

secured. During the two World Wars the damages inflicted upon the international cultural heritage 

were incalculable. Historical monuments and temples were destroyed; books and manuscripts that 

were kept in libraries were lost since those buildings were burnt down; many other historical 

monuments and cultural goods were lost as well.6 

The international community realized that existing legal regulations were insufficient for the protection 

of cultural heritage, thereby setting forth an active search for the creation of a more efficient system of 

protection on an international and national level. A decisive step forward was taken after the Second 

World War. In 1948, the Netherlands proposed a new draft international text to UNESCO on the 

protection of cultural property in times of armed conflict. The Organization began the process of 

drafting a new international convention, which was adopted at The Hague in 1954. . UNESCO called 

a meeting in Hague in April and May of 1954, which led to the signing of the “Convention for the 

Protection of Cultural Property in the Event of Armed Conflict”.7 This was the first systematic effort 

during the postwar period for the protection of cultural heritage. However, it did not regulate the issue 

of unlawful exportation of cultural goods that were removed during armed conflict, resulting in the 

addition of the First Protocol.8 The issue of the “return of cultural property” was not included in the 

text of the Convention, hence becoming a point of friction. Even though it was supported that its non-

inclusion was due to the fact that the Convention referred to the protection of cultural goods only 

during times of armed conflict, whereas the issue of returning stolen goods is placed after the end of 

hostilities, the argument was weakened due to the existence of articles within the Convention on the 

protection of cultural goods both during times of peace – Art. 3 and 7 of the Convention – as well as 

during times of military occupation – Art. 5 of the Convention. 

 
3 International Committee of The Red Cross,  https://ihl-

databases.icrc.org/applic/ihl/ihl.nsf/TRA/150?OpenDocument& 
4 International Committee of The Red Cross,  https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/ART/195-

200037?OpenDocument. 
5 Wikipedia, https://en.wikipedia.org/wiki/Roerich_Pact. 
6  Khan Academy, https://www.khanacademy.org/humanities/special-topics-art-history/arches-at-risk-cultural-heritage-

education-series/arches-beginners-guide/a/cultural-heritage-in-crisis. 
7 "Conventions". www.unesco.org. 
8 "Protocol to the Convention for the Protection of Cultural Property in the Event of Armed conflict". portal.unesco.org. 

Retrieved 12 June 2017. 

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/TRA/150?OpenDocument&
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/TRA/150?OpenDocument&
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/ART/195-200037?OpenDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/ART/195-200037?OpenDocument
https://en.wikipedia.org/wiki/Roerich_Pact
https://www.khanacademy.org/humanities/special-topics-art-history/arches-at-risk-cultural-heritage-education-series/arches-beginners-guide/a/cultural-heritage-in-crisis
https://www.khanacademy.org/humanities/special-topics-art-history/arches-at-risk-cultural-heritage-education-series/arches-beginners-guide/a/cultural-heritage-in-crisis
http://www.unesco.org/eri/la/convention.asp?KO=13637&language=E&order=alpha
http://portal.unesco.org/en/ev.php-URL_ID=15391&URL_DO=DO_TOPIC&URL_SECTION=201.html#STATE_PARTIES
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Legal Framework for the Protection of Cultural Heritage during Period of Armed Conflict 

The progressive development of the laws of armed conflict led to the simultaneous modernization of 

existing framework for the protection of cultural heritage during periods of armed conflict; 

specifically, Protocols I and II of 1977 to the Geneva Convention of 1949. Protocol I deals with 

international armed conflicts and Protocol II with non-international armed conflicts.910 It is worth 

noting that art.53 of Protocol I relating to cultural objectives and areas prohibits any kind of hostile act 

against historical monuments, works of art, or places of worship which constitute cultural or spiritual 

heritage of peoples as well as their use in any military effort or use of them as the subject of retaliation. 

It basically covers the same idea of protection as Art. I of the 1954 Hague Convention, but the 

obligation appears much more stringent, both in relation to the obligation resulting from the Hague 

Convention and from that resulting from the 1907 Hague Regulations. This protocol contains no 

deviation, even for reasons of military necessity. Only if the warring parties are included in both the 

Hague Convention of 1954 and in the Additional Protocol I, does the possibility of invoking military 

necessity exist. While Art.52 relates to the protection of civil targets and, by extension, of the cultural 

goods not covered by Art.53.11 According to this, attacks must be strictly limited to military objectives 

while urban targets should not be made the object of attack or reprisals. Finally and importantly, the 

content of Art.85, which recognizes the action of intentionally attack against historic monuments, 

works of art or places of worship as a war crime.12 An exception is recognized only in the event of 

proximity of a cultural object to military objectives, or if a specified cultural object is used somehow 

in a military effort. In this way, the possibility of appeal is given to international courts in case of 

protocol violation. 

In 1954, Egypt decided to build the Aswan Dam, which would flood the Upper Nile Valley and a large 

number of 3000-year-old monuments of what was once Nubia. In 1959 the Egyptian and the Sudanese 

Governments requested UNESCO to assist their countries in the protection and rescue of the 

endangered monuments and sites. In 1960, the Director-General of UNESCO launched an appeal to 

the Member States for an International Campaign to Save the Monuments of Nubia. This appeal 

resulted in the excavation and recording of hundreds of sites, the recovery of thousands of objects, and 

the salvage and relocation of a number of important temples to higher ground, the most famous of 

them the temple complexes of Abu Simbel and Philae. This Nubia campaign ended on 10 March 1980 

as a complete and spectacular success. The Nubia Campaign was the starting point for the Convention 

concerning the Protection of the World Cultural and Natural Heritage, known as the 1972 Convention, 

and the establishment of the World Heritage List. This text provides for the inscription on the List of 

World Heritage in Danger of properties threatened with grave danger, including armed conflicts, which 

are imminent or have recently broken out.13   

There are additional international conventions, which although not solely related to the protection of 

cultural property in the event of armed conflict, contain provisions succinctly stated in the International 

Covenant on Economic, Social and Cultural Rights, adopted in 1966 by the UN General Assembly. 

Although there is no explicit reference to culture, cultural rights are recognized as closely related to 

human rights. In addition to the UNESCO Convention of 1970 there is an attempt to control illegal 

international trade of cultural goods, as a plethora of movable cultural goods were taken from occupied 

territories. The UNESCO Convention of 1972 on the Protection of the World Cultural and Natural 

Heritage provided a Training list of World Heritage in danger. One of the greatest risks for cultural 

 
9  treaties.un.org: "Protocol additional to the Geneva Conventions of 12 August 1949, and relating to the protection of 

victims of international armed conflicts (Protocol I)" 
10    treaties.un.org: "Protocol additional to the Geneva Conventions of 12 August 1949, and relating to the protection of 

victims of non-international armed conflicts (Protocol II)", consulted July 2014. 
11 International Committee of The Red Cross, https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/WebART/470-750068. 
12International Committee of The Red Cross, https://ihl-databases.icrc.org/ihl/WebART/470-750111 
13 UNESCO, https://whc.unesco.org/en/activities/172/. 

https://treaties.un.org/doc/Publication/UNTS/Volume%201125/volume-1125-I-17512-English.pdf
https://treaties.un.org/doc/Publication/UNTS/Volume%201125/volume-1125-I-17512-English.pdf
https://treaties.un.org/doc/Publication/UNTS/Volume%201125/volume-1125-I-17513-English.pdf
https://treaties.un.org/doc/Publication/UNTS/Volume%201125/volume-1125-I-17513-English.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/WebART/470-750068
https://ihl-databases.icrc.org/ihl/WebART/470-750111
https://whc.unesco.org/en/activities/172/
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and natural heritage assets is an armed conflict already started or about to launch. Another international 

declaration that follows this direction is the Declaration of Dresden 1982 themed “Reconstruction of 

Monuments Damaged by War”. 

 Finally it is worth mentioning the Second Additional Protocol to the Hague Convention, which was 

adopted on March 26, 1999. Largely as a result of these conflicts, UNESCO and several States Parties 

re-examined the 1954 Convention and drafted the Second Protocol, adopted in 1999. This introduced 

a new system of heightened protection for cultural properties of very great importance, which should 

also be protected by adequate national legislation; with the capacity to punish serious violations of the 

Convention with appropriate sentences. Serious violations include theft, pillage, attacks or acts of 

vandalism against cultural property, especially those with heightened protection. In many cases, 

national conflicts which could not be included in international arrangements proved detrimental to 

cultural goods. So it was broadly accepted that existing regulations must be applied even to conflicts 

without international character; furthermore, cultural property must be transferred in emergency cases. 

This turn indicates a modernization of the existing framework and its subsequent adaptation to the 21st 

century. In this way, together with the creation and evolution of a legal framework covering the issue 

of protection of cultural heritage in times of armed conflict, a legal framework for the protection of 

cultural heritage in times of peace was also induced. 

It is essentially because of these texts and co-operation with UNESCO that the UN International 

Criminal Tribunal for the former Yugoslavia (ICTY) was able to sentence former Yugoslav naval 

officer, Miodrag Jokić, to seven years of imprisonment in 2004. This was the first-ever conviction for 

the deliberate destruction of cultural heritage. Under Jokić’s command, hundreds of mortars were fired, 

between the beginning of October and the end of December 1991, on the old town of Dubrovnik, which 

was inscribed the same year on the List of World Heritage in Danger.1415 

In the Kordić and Čerkez case the ICTY confirmed that the intentional destruction of religious objects 

may amount to “an attack on the identity of people and as such, it manifests a nearly pure expression 

of the notion of ‘crimes against humanity,’ for all of humanity is indeed injured by the destruction of 

a unique religious culture and its concomitant cultural objects.”16 

More recently, in 2016, the International Criminal Court (ICC) found the Malian jihadist, Ahmad Al 

Faqi Al Mahdi, guilty of war crimes for the destruction in 2012 of ten religious sites in Timbuktu, 

while the city was under the control of Ansar Dine, a group suspected to have ties to al Qaeda. He was 

sentenced to nine years’ imprisonment. This was a historic judgement, as the destruction of cultural 

heritage had never before been considered a war crime.1718 

In the case of Katanga the ICC underlined the necessity of weighing the gravity of each of the crimes, 

noting the necessity to distinguish between crimes against persons and those targeting only property, 

the latter being crimes without an equivalent gravity.19 This was a point of reference for the Chamber 

in the Al-Mahdi case, where the Court confirmed that “even if inherently grave, crimes against 

 
14 International Criminal Tribunal for the former Yugoslavia, https://www.icty.org/x/cases/miodrag_jokic/tjug/en/jok-

sj040318e.pdf 
15 Prosecutor v. Miodrag Jokic (Sentencing Judgement), IT-01-42/1-S, International Criminal Tribunal for the former 

Yugoslavia (ICTY), 18 March 2004. 
16 Prosecutor v Dario Kordić & Mario Čerkez, ICTY,  IT-95-14/2-T, Judgment of 26 February 2001, para.20 
17  The Conversation, https://theconversation.com/the-iccs-al-mahdi-ruling-protects-cultural-heritage-but-didnt-go-far-

enough-67071. 
18 The Prosecutor v Al Mahdi (Ahmad Al Faqi), Decision on the confirmation of charges against Ahmad Al Faqi Al Mahdi, 

Case no ICC-01/12-01/15, ICC-01/12-01/15-84-Red, ICL 1700 (ICC 2016), 24th March 2016, International Criminal Court 

[ICC]; Pre Trial Chamber I [ICC]. 
19 The Prosecutor v Germain Katanga, ICC, TC II, May 2014 Decision on sentence pursuant to article 76 of the Statute23, 

para.43. 

https://www.icty.org/x/cases/miodrag_jokic/tjug/en/jok-sj040318e.pdf
https://www.icty.org/x/cases/miodrag_jokic/tjug/en/jok-sj040318e.pdf
https://theconversation.com/the-iccs-al-mahdi-ruling-protects-cultural-heritage-but-didnt-go-far-enough-67071
https://theconversation.com/the-iccs-al-mahdi-ruling-protects-cultural-heritage-but-didnt-go-far-enough-67071
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property are generally of lesser gravity than crimes against persons,” but going on to add that the 

“targeted buildings were not only religious buildings but had also a symbolic and emotional value for 

the inhabitants of Timbuktu,” and that this fact was relevant in assessing the gravity of the crimes 

committed. 20  In the view of the Court, “the discriminatory religious motive invoked for the 

destruction of the sites is undoubtedly relevant to assessment of the gravity of the crime.”21 

Immediately after the destruction in 2012, UNESCO alerted the international community and seized 

the International Criminal Court to ensure such crimes do not go unpunished,” explained Irina Bokova, 

Director-General of UNESCO. The Organization undertook a series of measures, ranging from 

providing the armed forces with topographical details, to the reconstruction of mausoleums.22 

On 1 September 2015, the United Nations Institute for Training and Research (UNITAR) 

published satellite photos showing that ISIS jihadists had destroyed the Temple of Bel in Palmyra. The 

main building of this World Heritage site in Syria no longer exists! Soon after, Italy proposed the idea 

of creating the “Blue Helmets for Culture” to the UN General Assembly.  In February 2016, Italy 

signed an agreement with UNESCO to create the world’s first emergency task force for culture, 

composed of civilian experts and the Italian carabinieri.   

The United Arab Emirates, together with France, have since held an international conference on 

protecting cultural heritage in times of armed conflicts, under the auspices of UNESCO. In December 

2016, representatives from over forty countries met in Abu Dhabi to reaffirm their “common 

determination to safeguard the endangered cultural heritage of all peoples, against its destruction and 

illicit trafficking” and to recall the successive conventions since 1899 that “require us to protect human 

life, as well as cultural property in times of armed conflict”. 

For Irina Bokova, “a new cultural landscape” is being built, and “a new global awareness” is emerging, 

with the birth of “a new approach to protect culture for peace and security”. Her convictions were 

quickly confirmed by the unanimous adoption of Resolution 2347 of the UN Security Council on 24 

March 2017. 

This text includes two of the main operational outcomes of the international conference in Abu Dhabi 

− the creation of an international fund and the organization of a network of safe havens for endangered 

cultural property. It also highlights the links between the trafficking of cultural property and the 

financing of terrorist groups, and between terrorism and organized crime.23 

For the first time in history, a UN resolution covers the full range of threats to cultural heritage, without 

any geographical limitations and regardless of whether the perpetrators of the crimes are terrorist 

groups already on UN lists or belong to other armed groups.24 

Legal Framework for the Protection of Cultural Heritage during Period of Peace 

The major issue of the preservation of cultural heritage preoccupied the international community in 

general, i.e. in times of peace, because the threats were real and in no way restricted to only times of 

war. The ever worsening environmental conditions, climate change, illegal trafficking of cultural 

goods, acts of terrorism are some of the problems that can arise in peacetime.  

After the foundation of UNESCO, Conventions began to be adopted in order to safeguard, preserve 

and protect cultural heritage at a worldwide level. The International Convention concerning prohibiting 

and preventing the illicit import, export and transfer of ownership of cultural property of UNESCO 

 
20 The Prosecutor v Al Faqi Al Mahdi, ICC, TC VIII, Judgement and sentence, n.18, para.72. 
21 The Prosecutor v Al Faqi Al Mahdi, ICC, TC VIII, Above, para.81. 
22 UNESCO, https://en.unesco.org/courier/2017nian-di-3qi/historic-resolution-protect-cultural-heritage. 
23 UNESCO, https://en.unesco.org/news/security-council-adopts-historic-resolution-protection-heritage’ 
24 UNESCO, https://en.unesco.org/courier/2017nian-di-3qi/historic-resolution-protect-cultural-heritage. 

https://en.unesco.org/courier/2017nian-di-3qi/historic-resolution-protect-cultural-heritage
https://en.unesco.org/news/security-council-adopts-historic-resolution-protection-heritage
https://en.unesco.org/courier/2017nian-di-3qi/historic-resolution-protect-cultural-heritage
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(1970)25 and the International UNESCO Convention on the Protection of the World Cultural and 

Natural Heritage (1972)26 were the central core around which cultural protection was formed. This 

framework was recently supplemented by the Convention on the underwater heritage signed in 200127 

and the Convention on the Protection and Promotion of the Diversity of Cultural Expressions28, signed 

in 2005. Equally important was the Convention for the Safeguarding of the Intangible Cultural 

Heritage29 signed in 2003. This includes new concepts and is a springboard for a more complete and 

balanced perception of humanity's cultural heritage. Particular reference should be made to the 2003 

UNESCO Declaration on the intentional destruction of cultural heritage30 which was unanimously 

adopted by all Member States of UNESCO. However, it does not constitute an obligatory legal 

document binding states at an international level. According to this 2003 Declaration, Member States 

commit to combat the intentional destruction of cultural heritage, both in wartime and in peacetime. 

In peacetime, states are strongly suggested to follow all international recommendations and 

conventions, while in time of war states are called upon to respect customary international law, 

international conventions and UNESCO recommendations. However, a highly important issue 

included in this Declaration is the recognition of responsibility on behalf of both States and individuals 

regarding destruction of cultural heritage: States bear responsibility for any intentional destruction of 

cultural heritage and individuals bear legal responsibilities for criminal activity involving cultural 

heritage.  

International law together with state participation in international contracts imply a direct obligation 

of every state according to which internal rules of law must be in accordance with international 

requirements. Specifically, components constituting cultural heritage should be protected, as a whole 

or individually, by legislative or other regulatory measures. Therefore, each state has the obligation 

and the right to provide a legal definition of cultural goods. The obligation stems from international 

documents and the right stems from sovereignty on cultural property situated in its territory. Also, each 

state is obliged to ensure preservation and non-destruction of its cultural heritage. This is a general 

principle that all states accept. An additional obligation refers to the preservation of cultural diversity 

that is safeguarding of all cultures. This issue is seen as particularly important and is especially 

highlighted due to relevant resolutions adopted by the UN General Assembly. Finally, if a State 

violates its international commitments on issues related to cultural heritage, criminal and 

administrative penalties are foreseen.31 It can be easily seen that there was an imperative the need for 

the establishment of international norms for the protection of cultural heritage in peacetime. So far, 

there have been considerable efforts in this direction but there is still several room for improvement 

due to the increasingly urgent need to protect cultural heritage and also due to new sorts of challenges. 

Management of Cultural Heritage in Periods of Socio-Political Crisis 

Nowadays, while many countries show signs of social and political crisis, or are even blighted by them, 

they are presented with risks arising from their cultural resources which are diverse and 

multidimensional. The instability of a country, taking the form a civil war at a typical, most devastating 

scenario, may threaten the cultural heritage but may also lead to a significant loss of parts of it. This is 

because such countries become isolated and close their borders thus complicating communication with 

 
25  UNESCO, United Nations Educational, Scientific and Cultural Organization. "1970 Convention". UNESCO.org. 

Archived from the original on 2018-05-15. Retrieved 2018-05-14. 
26 UNESCO, https://whc.unesco.org/en/conventiontext/. 
27 UNESCO "2001 Convention on the Protection of the Underwater Cultural Heritage" 2 November 2001. 
28 30 frequently asked questions concerning the Convention and Promotion of the Diversity of Cultural Expressions. 
29 Logan, William S. (2007). "Closing Pandora's Box: Human Rights Conundrums in Cultural Heritage". In Silverman, 

Helaine., Ruggles, D. Fairchild. (eds.). Cultural heritage and human rights. New York, NY. 
30 Collection Trust, https://collectionstrust.org.uk/resource/unesco-declaration-concerning-the-intentional-destruction-of-

cultural-heritage/. 
31 UNESCO, https://en.unesco.org/courier/2017nian-di-3qi/historic-resolution-protect-cultural-heritage. 

https://web.archive.org/web/20180515005005/http:/www.unesco.org/new/en/culture/themes/illicit-trafficking-of-cultural-property/1970-convention/
http://www.unesco.org/new/en/culture/themes/illicit-trafficking-of-cultural-property/1970-convention/
https://whc.unesco.org/en/conventiontext/
http://www.unesco.org/new/en/culture/themes/underwater-cultural-heritage/2001-convention/official-text/
http://unesdoc.unesco.org/images/0014/001495/149502e.pdf
https://www.worldcat.org/oclc/187048155
https://collectionstrust.org.uk/resource/unesco-declaration-concerning-the-intentional-destruction-of-cultural-heritage/
https://collectionstrust.org.uk/resource/unesco-declaration-concerning-the-intentional-destruction-of-cultural-heritage/
https://en.unesco.org/courier/2017nian-di-3qi/historic-resolution-protect-cultural-heritage
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state representatives for risk assessment and protection of cultural heritage while also preventing 

international organizations from supporting the protection of cultural heritage. Obviously, however, 

when speaking of endangered human lives, cultural heritage protection may well be considered as an 

issue of low priority.  

Furthermore, during socio-political crisis, cultural heritage runs the risk of vandalism and looting even 

by internal population. It is also worth noting that it is impossible to protect the cultural heritage of a 

country in socio-political crisis via diplomatic or political means. Information exchange is only 

feasible among experts subject to local and national limitations. The creation of a local network of 

experts able to assess the value of cultural heritage would definitely help towards the rapid 

establishment of communication channels. Following a similar line, international organizations, e.g., 

UNESCO, could more efficiently communicate with local experts rather than rely on civilian 

administrations. In the special case when extremist groups threaten cultural resources for religious 

reasons, any political effort would be ineffective and would further increase the risk of attack. Instead, 

local experts could more easily deal with the problem identifying the perpetrators, trying to come up 

with resolutions and eventually accelerating the process of saving endangered cultural resources.32  

Public awareness is essential for efficiently facing issues related to cultural heritage protection. The 

organization of social activities by professionals working on cultural heritage as opposed to any type 

of administrative measures can play a catalytic role in preventing and healing the problem. This is 

because cultural heritage experts can organize public activities with an objective to raise awareness. 

Furthermore, due to their education, training and skills they can efficiently evaluate situations and 

propose adequate protection methods and course of action. In addition, they can communicate with 

international organizations and provide updated information since they either actively participate in 

them or are at least know how they work.  

To sum up, under conditions of socio-political crisis due to people opposition to governments, cultural 

resources are highly threatened. Ignorance dominates regarding the multidimensional and multilateral 

value of cultural heritage as well as reasoning justifying its protection. The instability of regimes 

reduces the importance of cultural heritage protection issues compared to political issues. People 

incorrectly conceive destruction of cultural resources as a way to actively state their opposition against 

regimes. In addition, the action of international organizations is limited in period of crisis because their 

national committees are unable to function properly due to existing instability and also because 

regimes consider the structure of international organizations unreliable. In recent decades, socio-

political crises have erupted in several countries in the Middle East and Africa with a direct impact on 

the cultural wealth of the various countries in these regions of the Globe. It is reasonable, therefore, 

whenever such a crisis occurs - or there is an expressed fear that it will occur – it threatens all kinds of 

resources of the cultural heritage of that country.33 

The year 2015 marked a real turning point in the attitude of the international community to cultural 

heritage. In February that year, with the backing of UNESCO, some fifty countries adopted UN 

Security Council Resolution 2199, prohibiting trade in cultural property coming from Iraq and Syria.34 

“This resolution acknowledges that cultural heritage stands on the frontline of conflicts today, and it 

should be placed at the frontline of security and political response to the crisis,” said Irina Bokova, at 

the time. 

 
32 Seršić, M. (1996). “Protection of Cultural Property in Time of Armed Conflict“, Netherlands Yearbook of International 

Law, vol. 27. 
33 https://journals.ub.uni-heidelberg.de/index.php/heritage/article/download/20046/13838/. 
34 United Nations Security Council, https://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/2199%20(2015). 

https://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/2199%20(2015)
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A month later in Baghdad (Iraq), convinced of the effectiveness of “soft power”, she 

launched Unite4Heritage35, a global campaign on social media, uniting young people in the celebration 

and safeguarding of cultural heritage around the world. 

 

CONCLUSION 

The protection of cultural property at an international level in the context of the public international 

law, going through its second decade of the 21st century and taking into account the nature and function 

of protected goods and their direct connection with individuals and groups, has acquired a human 

dimension which is not just a trend but a fact. Public international law, beyond the fact that it is 

constantly changing in order to address all emerging challenges, seeks to demonstrate the human 

dimensions of international protection of cultural heritage, while still considering the state as a central 

factor for the protection of cultural property within its territory at a national and international level. 

However, the power of States is limited by the pressure of the international community and the pursuit 

of common interests through international obligations of general and specific protection of 

conventional and customary character, stemming both from primary and secondary legislation of 

international organizations where States participate. Apart from this external pressure, jurisdiction of 

States is further limited by the action of individuals and groups. The legal basis for the protection of 

cultural heritage is greatly influenced by international human rights laws which have simultaneously 

created an additional legal basis. In this new humanitarian order there is a bidirectional relationship 

between the individual and the protection of cultural goods. Individuals become actors of international 

law and therefore have rights as well as obligations for the protection of cultural heritage. This human 

dimension certainly does not limit the role of the State; on the contrary, it appoints additional protection 

obligations arising from international law of human rights and international humanitarian law. Under 

the pressure of individuals and groups States must also make the necessary steps towards the protection 

and preservation of individual cultural components which could be neglected otherwise. The action of 

member states at a regional level - Europe, US and most recently Africa - leading to the development 

of regional agreements which haven't left cultural heritage laws unaffected must also be highlighted. 

Regional conventions which are completely in line with the global protection standards of UNESCO 

either play an additional role to the existing collaborations of member states or are intended to regulate 

specific aspects that enhance the protection of cultural heritage. Despite institutional diversity 

regarding the protection of cultural heritage induced from the action of international and regional 

institutions, UNESCO maintains a leading role for the protection of cultural heritage at an international 

level being the main processing mechanism of international protection standards as well as the main 

forum for assessing member state compliance with international protection standards. However, 

UNESCO has been characterized as a "giant with clay feet" because of the lack of penalty mechanisms 

regarding cultural protection. Strengthening cooperation with institutions of the UN for the protection 

of cultural heritage could certainly help UNESCO effectively face several existing challenges. In 

conclusion, protection of cultural heritage is a multidimensional issue that does not just apply to states 

but also to individuals who have rights and obligations towards cultural heritage protection as 

evidenced by international law. Individuals and groups have an active role in the protection of their 

cultural heritage. The global community has realized that coordination and mobilization of States and 

also groups and individuals therein can build an efficient framework for the protection of cultural 

heritage. The international community, exploiting the constantly evolving international law should 

remain coordinated and jointly tackle the problems that still exist towards the important objective of 

protection and preservation of the world culture. 

 
35 UNESCO, https://en.unesco.org/courier/2017nian-di-3qi/historic-resolution-protect-cultural-heritage. 

https://en.unesco.org/courier/2017nian-di-3qi/historic-resolution-protect-cultural-heritage
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THIRD GENDER AND LGBT COMMUNITIES' SOCIO-LEGAL 
STATUS IN INDIA 

- Madhuri Gangurde Dhumal* 

 

ABSTRACT 

This research paper deals about the third gender and LGBT people’s rights in India. These sexual 

minorities who are the persons belonging to third gender and LGBT community faces lot of 

difficulties in the day to day life and often oppressed by society due to their different sexual 

orientation. This research paper focus on social aspects, legal rights and judicial pronouncements 

related to Third gender and LGBT community. This research paper focus on concept of LGBT right 

and discrimination on the ground of sex in the society which resulted into violation of their rights 

including fundamental rights enshrined under the Indian Constitution. This paper mainly attempts to 

explain various social and legal aspects of Third gender and LGBT community. Society has to treat 

Transgender and LGBT community with equality by serving equal treatment and opportunities to 

them. In India the beginning of legal recognition of rights of third gender started with the judgment 

of Delhi High Court in the Naz Foundation v. Govt. of NCT of Delhi  (160 Delhi Law, 277); this is 

the landmark judgment for the legislative mechanism and judicial response for the protection of third 

gender. The researcher has concluded that due to social mindset and typical moral perception of our 

Indian society, third gender are subjected to humiliation, mental and physical exploitation and 

forced for begging, dancing and act as sex workers. Government should take remedial actions for 

giving equal rights, opportunities and development scheme to the third gender and LGBT 

communities for their protection, survival and development. 

 

INTRODUCTION 

Human race is a very developed race as compared to other animals and humans are considering 

themselves at the superior level compared to other animals. However, human race having huge types 

of discrimination on the various basis like status, caste, creed, race, sex and many more. In our society 

gender inequality has been prevail since long ages. For peaceful and organized society equality among 

all is a basic thing and should be protected by law and for fulfilling this there has been a great emphasis 

on treating all human being equal irrespective of their gender whether it is male, female or third gender. 

Transgender people have a gender identity or gender expression that differs from their sex assigned at 

birth.1  Other definitions of transgender also include people who belong to a third gender, or else 

conceptualize transgender people as a third gender. 2  The term transgender may be defined very 

broadly to include cross-dressers. Being transgender is independent of sexual orientation Transgender 

people may identify as heterosexual, homosexual, bisexual, asexual, or may decline to label their 

sexual orientation3.In the Indian subcontinent there is different category called , Hijra are also called 

eunuchs, intersex people, and transgender people4, Hijras describe themselves as “Third gender” and 

 
* Lecturer, Samajshree Prashnatdada Hiray Law College, Panchavati,Nashik 
1   Altilio, Terry; Otis-Green, Shirley (2011). Oxford Textbook of Palliative Social Work. Oxford University Press. 

p. 380. ISBN 978 
2  Susan Stryker, Stephen Whittle, The Transgender Studies Reader(ISBN 1-135-39884-4), page 666 
3 Reisner, Sari L; Conron, Kerith; Scout, Nfn; Mimiaga, Matthew J; Haneuse, Sebastien; Austin, S. Bryn (2014). 

"Comparing In-Person and Online Survey Respondents in the U.S. National Transgender Discrimination Survey: 

Implications for Transgender Health Research". LGBT Health. 1 (2): 98–106.  
4  "India recognises transgender people as third gender". The Guardian. 15 April 2014. Retrieved 15 April 2014 
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that they do no longer identify as either male or lady. Hijras aren’t guys by a distinctive feature of 

anatomy look and psychologically, they are additionally now not ladies, even though they are like 

women without a lady duplicate organ and no menstruation.  Lesbian, gay, bisexual and transgender 

(LGBT) people in India have limited rights and may face social difficulties and discrimination that not 

experienced by non-LGBT persons. Law has played a vital role in giving protection of rights, equality 

and development of LGBT community in all aspects. 

 

SOCIAL STATUS OF THIRD THE GENDER AND LGBT COMMUNITY 

The LGBT face huge difficulties in the society where the only accepted orientation of sexuality is 

heterosexuality whereas homosexuality is considered as abnormality. They face inequality and 

violence at every place. This LGBT community faces and experiences all type of abuse from society 

like humiliation, intolerance, discrimination, sexual and mental harassment and threat of violence due 

to their sexual orientation than those that identify themselves as heterosexual. The young LGBT people 

face ragging and harassment in schools, colleges, and university which in many cases lead to 

depression, school drop-out and homelessness. 5They gradually develop low self-esteem and low self-

confidence and become isolated from friends and family. Due to that harassment many people express 

themselves as a heterosexual and hide their homosexual orientation. LGBT teens have a very high risk 

of health and mental problems when they become adults because they are rejected by their parents, 

guardian and society. Society treats them as a seen people and shame for society. ‘Studies done by the 

Gay, Lesbian and Straight Education Network GLSEN reported that nearby 9 out of 10 LGBT students 

face harassment. The National School Climate Survey found not only those LGBT students were 

harassed but 31.7% of LGBT students missed a class and 32.7% missed a day of school because of 

feeling unsafe.’6 Additionally, lesbian, gay, bisexual and transgender people face poverty and racism 

daily. They suffer from social and economic inequalities due to continuous discrimination in the 

workplace. They are often not getting equal opportunities of development. All this stress kind of 

situation resulted in to get addicted to drugs, alcohol, and tobacco to get themselves relieved of stress 

and rejection and discrimination. Most of them isolate themselves from everyone. Very less is known 

about them because of widespread failure of governmental and academic researchers to include 

questions about sexual orientation and gender identity in their studies of the aged. They also become 

victims of various crimes. There are so many incidences happen where Third gender and LGBT 

community people often become victim of sexual abuse by the society ‘The exclusion and 

discrimination have more impact on the lives of LGBT persons. This has resulted in the following- 

Dropping out of school earlier, Depression, Lack of learning and developing opportunities, poverty 

due to unemployment, leaving home and family, being ignored in the community, lacking family 

support, Attempt suicide, and victim of crime, poor physical and mental health. In so many cases Due 

to lack of earning capacity, mental and physical suppression this class get involves in to a flesh trade 

and compel to work as a sex worker. 

 

CONSTITUTIONAL RIGHTS OF THIRD GENDER AND LGBT PEOPLE  

The Preamble to the Constitution of India mandates Justice - social, economic, and political, equality 

of status. The Constitution provides every person an equal status before the law and an equal protection 

of laws within the territory of India. Indian constitution protects right of every person to live life with 

dignity. The word any person‟ here means every individual, without any discrimination based on any 

of the category which includes caste, creed, religion, race, sex etc. A Third gender, Hijra and LGBT 

 
5 International journal for emerging research and development www.ijernd.com 
6 www.lgbt.ie/about/what-is-lgbt 
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community in India is included within the words any person‟ and is given equal status to that of every 

citizen in India. This class cannot be suppressed by society only because they are not come under the 

typical gender category male or female. The interpretation of the word sex‟ includes these 

communities irrespective of them falling under the category of male or female. The Apex Court of 

India in observed that both gender and biological attributes constitute distinct components of sex. 

Biological characteristics include genitals, chromosomes and secondary sexual features, but gender 

attributes include one‟ s self-image, the deep psychological or emotional sense of sexual identity and 

character. 

The right to equality under Article 14 requires equal treatment of all citizens before law. While it 

allows for a distinction to be drawn between different categories of individuals, it also mandates that 

such a distinction must be based on intelligible differentia, and must have a rational nexus with the 

object sought to be achieved. The Supreme Court held that there was no intelligible differentia between 

people "who supposedly engage in 'natural' intercourse and those who engage in 'carnal intercourse 

against the order of nature'" 

 The discrimination on the ground of sex‟ under Articles 15 and 16 and art 21 of the Indian 

Constitution includes discrimination on the ground of gender identity.  This art having a wide scope 

and interpretation. The expression sex‟ is not just limited to biological sex of male or female, but 

intended to include people who consider themselves to be neither male nor female. Art 15 of Indian 

constitution read as Prohibition of discrimination on grounds of religion, race, caste, sex or place of 

birth 

(1) The State shall not discriminate against any citizen on grounds only of religion, race, caste, sex, 

and place of birth or any of them. 

(2) No citizen shall, on grounds only of religion, race, caste, sex, place of birth or any of them, be 

subject to any disability, liability, restriction or condition with regard to7 

   Articles 15 and 16 has also been interpreted to provide social equality to these communities such 

as equality in public employment, Art 16 read as   Equality of opportunity in matters of public 

employment 

(1) There shall be equality of opportunity for all citizens in matters relating to employment or 

appointment to any office under the State 

(2) No citizen shall, on grounds only of religion, race, caste, sex, descent, place of birth, residence or 

any of them, be ineligible for, or discriminated against in respect or, any employment or office 

under the State8 

(3)  Nothing in this article shall prevent Parliament from making any law prescribing, in regard to a 

class or classes of employment or appointment to an office under the Government of, or any local 

or other authority within, a State or Union territory, any requirement as to residence within that 

State or Union territory prior to such employment or appointment 

(4) Nothing in this article shall prevent the State from making any provision for the reservation of 

appointments or posts in favor of any backward class of citizens which, in the opinion of the State, 

is not adequately represented in the services under the State 

(5)  Nothing in this article shall affect the operation of any law which provides that the incumbent of 

an office in connection with the affairs of any religious or denominational institution or any 

member of the governing body thereof shall be a person professing a particular religion or 

belonging to a particular denomination 

 
7 constitution of India - Subhash C Kashyap 
8 Introduction to the Constitution of India D.D. BasuD.D. Basu 

https://www.amazon.in/dp/8180385590/ref=s9_acsd_omwf_hd_bw_b4Wp3xX_c2_x_0_t?pf_rd_m=A1K21FY43GMZF8&pf_rd_s=merchandised-search-11&pf_rd_r=SS2QQPN84DB75744M3ZC&pf_rd_t=101&pf_rd_p=073f310f-85b6-5f5f-9607-8fc63b97b760&pf_rd_i=4149544031
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It provides that the states shall have the power to make any special provision for the development of 

these vulnerable minority who are now included within the category of socially and educationally 

backward classes. Article 19 allows for the freedom of speech and expression to all citizens. The 

Supreme Court noted that consensual carnal intercourse among adults in a private space does not, in 

any way, harm public decency or morality. Consequently, Section 377 does not qualify as a reasonable 

restriction on an individual's freedom of speech and expression. The Third gender and LGBT 

communities have a right to dignified, life which is one of the most important aspects of Article 21 of 

the Constitution of India. Art 21 read as Protection of life and personal liberty is also stated under 

the right to life and personal liberty. Article 21 declares that no citizen can be denied his life and liberty 

except by due process of law. 9 Everyone has the right to life, liberty and the security of personal 

liberty.’ The right to life is undoubtedly the most fundamental of all rights. All other rights add quality 

to the life in question and depend on the pre-existence of life itself for their operation. As human rights 

can only attach to living beings, one might expect the right to life itself to be in some sense primary, 

since none of the other rights would have any value or utility without it. There would have been no 

Fundamental Rights worth mentioning if Article 21 had been interpreted in its original sense. Article 

21 provides for the protection of life and personal liberty as a fundamental right.10 Over the years, the 

Supreme Court has interpreted this right to include the right to live with dignity; the right to privacy; 

and the right to autonomy. This Section will examine the right to life as interpreted and applied by the 

Supreme Court of India.11Recognition of gender identity provides the recognition of their right to 

dignity and non-recognition violates the same, they have full right to express and live their life without 

fear. Also, the right to reputation extends to their protection Transgender in our society have not been 

seen with respect, they are often humiliated and beaten up by the authorities in power their reputation 

in the society has degraded and their significance in the society has been deteriorated. Various inhuman 

acts such as human trafficking and beggary are declared as an offence and punishable according to 

law. The scope of Article 23 of the Constitution of India is very wide as it includes within any form of 

discrimination which are forbidden. Immoral activities such as prostitution are usually seen down in 

the society. Everyone has a right to personal development, and this could be secured only when there 

exists a right against exploitation which creates a free environment for an individual12. Transgender 

are the worst victims of exploitation; due to their degraded economic status they indulge into 

prostitution and other immoral activities and are usually seen as taboo by the society13. The intention 

behind this Article is to secure independence of an individual identity by preventing exploitation of 

men by men. 

 

JUDICIAL PRONOUNCEMENT RELATED TO THIRD GENDER AND LGBT 

COMMUNITY RIGHTS 

Sec 377 of Indian penal code introduced during British rule of India, criminalizes "carnal intercourse 

against the order of nature". This phrase was interpreted to mean all forms of sexual activity other than 

heterosexual penile-vaginal intercourse. 

 
9 constitution of india - Subhash C Kashyap 
10 https://www.mondaq.com/india/human-rights/737300/supreme-court-recognizes-rights-of-the-lgbt-community 
11 https://www.lawctopus.com/academike/article-21-of-the-constitution-of-india-right-to-life-and-personal-liberty 
12 Progress and Challenges in Sexual Orientation and Gender Identity Measurement in the First Year of the Trump 

Administration American Journal of Public Health 108 (7): 894–95 
13 Correlates of Subjective Cognitive Decline in Lesbian, Gay, Bisexual, and Transgender Older Adults.Journal of 

Alzheimer’s Disease: JAD, May. https://doi.org/10.3233/JAD-171061  

https://en.wikipedia.org/wiki/British_rule_of_India
https://www.mondaq.com/india/human-rights/737300/supreme-court-recognizes-rights-of-the-lgbt-community
https://www.lawctopus.com/academike/article-21-of-the-constitution-of-india-right-to-life-and-personal-liberty
https://doi.org/10.3233/JAD-171061
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The movement to repeal Section 377 was led by the Naz Foundation (India) Trust, a non-governmental 

organization, which filed a lawsuit in the Delhi High Court in 2001, seeking legalization of 

homosexual intercourse between consenting adult. This was the second such  

petition, the first filed in 1994 by AIDS Bhedbhav Virodhi Andolan14In 2003, the Delhi High Court 

refused to consider a petition regarding the legality of the law, saying that the petitioners had no locus 

standi in the matter. Naz Foundation appealed to the Supreme Court of India against the decision of 

the High Court to dismiss the petition on technical grounds. The Supreme Court decided that Naz 

Foundation had the standing to file a public interest lawsuit in this case, and sent the case back to the 

Delhi High Court to reconsider it on the merits 

In 2006, the National AIDS Control Organization filed an affidavit stating that the enforcement of 

Section 377 violates LGBT rights.15Subsequently, there was a significant intervention in the case by a 

Delhi-based coalition of LGBT, women's and human rights activists called "Voices Against 377", 

which supported the demand to "read down" section 377 to exclude adult consensual sex from within 

its purview.16 

The case came up for hearing before a bench comprising Chief Justice Ajit Prakash Shah and Justice S. 

Muralidhar, and the judgment was delivered on 2 July 2009. The Court located the rights to dignity 

and privacy within the right to life and liberty guaranteed by Article 21 (under the fundamental Right 

to Freedom charter) of the Constitution, and held that criminalization of consensual gay sex violated 

these rights 

The Court also held that Section 377 offends the guarantee of equality enshrined in Article 14 (under 

the fundamental Right to Equality charter) of the Constitution, because it creates an unreasonable 

classification and targets homosexuals as a class. Public animus and disgust towards a particular social 

group or vulnerable minority, it held, is not a valid ground for classification under Article 14. Article 

15 of the Constitution forbids discrimination based on certain characteristics, including sex. The Court 

held that the word "sex" includes not only biological sex but also sexual orientation, and therefore 

discrimination on the ground of sexual orientation is not permissible under Article 15.The Court also 

noted that the right to life under Article 21 includes the right to health, and concluded that Section 377 

is an impediment to public health because it hinders HIV-prevention efforts. 

The Court did not strike down Section 377 as a whole. The section was declared unconstitutional 

insofar it criminalizes consensual sexual acts of adults in private. The judgment keeps intact the 

provision insofar as it applies to non-consensual non-vaginal intercourse and intercourse with minors. 

The court stated that the judgment would hold until Parliament chose to amend the law. 

According to an eyewitness account, as the Chief Justice read out the conclusion, "an audible gasp 

went around the room. By the time the Chief Justice had finished reading the conclusion of the 

judgment, people were openly weeping and there were handshakes and hugs all around.17 2012, the 

Supreme Court reserved verdict  after initially opposing the judgment, the Attorney General G. E. 

Vahanvati decided not to file any appeal against the Delhi High Court's verdict, stating, "insofar as 

Section 377 of the Indian Penal Code criminalizes consensual sexual acts of adults in private before it 

was struck down by the High Court was imposed upon Indian society due to the moral views of 

the British rulers."18 

 
14 Fernandez, Bina, ed. (1999). Humjinsi: A Resource Book on Lesbian, Gay and Bisexual Rights in India. Mumbai: India 

Centre for Human Rights and Law. p. 35. 
15 Govt's AIDS cell pushes to legalise homosexuality". The Times of India. 20 July 2006. Retrieved 27 November 2009 
16 Shibu Thomas (20 May 2008). "Delhi HC to take up PIL on LGBT rights". The Times of India. Retrieved 7 July 2009 
17 Bhardwaj, Kajal (7 May 2009). "Reforming Macaulay". Deccan Chronicle. Retrieved 27 November2009 
18 "Verdict reserved on appeals in gay sex case". The Hindu. New Delhi, India. 27 March 2012. Retrieved 3 October 2012 

https://en.wikipedia.org/wiki/Naz_Foundation_(India)_Trust
https://en.wikipedia.org/wiki/Public_interest_litigation
https://en.wikipedia.org/wiki/Delhi_High_Court
https://en.wikipedia.org/wiki/AIDS_Bhedbhav_Virodhi_Andolan
https://en.wikipedia.org/wiki/Locus_standi
https://en.wikipedia.org/wiki/Locus_standi
https://en.wikipedia.org/wiki/Supreme_Court_of_India
https://en.wikipedia.org/wiki/National_AIDS_Control_Organisation
https://en.wikipedia.org/wiki/LGBT
https://en.wikipedia.org/wiki/Ajit_Prakash_Shah
https://en.wikipedia.org/wiki/S._Muralidhar
https://en.wikipedia.org/wiki/S._Muralidhar
https://en.wikipedia.org/wiki/Fundamental_Rights_in_India#Right_to_equality
https://en.wikipedia.org/wiki/Fundamental_Rights_in_India#Right_to_equality
https://en.wikipedia.org/wiki/Fundamental_Rights_in_India#Right_to_equality
https://en.wikipedia.org/wiki/HIV
https://en.wikipedia.org/wiki/Parliament_of_India
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https://en.wikipedia.org/wiki/G._E._Vahanvati
https://en.wikipedia.org/wiki/British_Raj
http://articles.timesofindia.indiatimes.com/2006-07-20/delhi/27802911_1_naco-affidavit-naz-foundation
http://articles.timesofindia.indiatimes.com/2008-05-20/india/27743991_1_decriminalise-homosexuality-gay-couple-pil-on-gay-rights
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On December 11, 2013, the Supreme Court's two member bench Justices G. S. Singhvi and S. J. 

Mukhopadhaya overturned the decision of the Delhi High Court. It said that the 2009 order of the High 

Court is "constitutionally unsustainable as only Parliament can change a law, not courts”. But, on 6 

September 2018, a five-judge constitutional bench of the Supreme Court of India, in a landmark 

judgment, decriminalized homosexuality and banned discrimination based on sexual orientation. 

National Legal Services Authority v. Union of India 

2014 Judgment of the Supreme Court brought in a new ray of hope and euphoria for these transgender 

people as for the first time in the history; they were recognized as the third gender. Issue in National 

Legal Services Authority v Union of India, the Supreme Court had to decide upon the question of 

whether there was a need to recognize the Hijra and transgender community as a third gender for the 

purposes of public health, education, employment, reservation and other welfare schemes.  The 

Supreme Court in its landmark judgment created the ‘third gender’ status for Hijras or transgender. As 

earlier, the transgender people were forced to describe themselves as either male or female, but after 

the judgment, they could proudly identify themselves as transgender. But apart from this, what made 

this judgment so special was that it laid down the framework to guarantee the transgender community 

a whole spectrum of basic human rights which can be surmised that the court held that the non-

recognition of their identities was in violation of Article 14, 15, 16 and 21 of the Constitution of 

India.19The Supreme Court further directed the Government of India to treat the members of “Third 

Gender” as an economically and socially backward class. It was also stipulated that government should 

make proper policies for the transgender community in the light of Articles 15(2) and 16(4) to ensure 

equality of opportunity in education and employment As per the judgment, the third gender would be 

categorized as other backward classes [OBC] to confer them the benefit of reservation in relation to 

government jobs and educational institutions. The court also took cognizance that a conflict between 

one’s birth gender and identity is not essentially a pathological condition. So, rather than adopting a 

“treatment of the abnormality”, the focus should be on “resolving distress over a mismatch”. In simple 

words, it means that the court recognized the difference between both the gender and biological 

components of sex. The court defined biological characteristics to include genital, secondary sexual 

features, chromosomes etc. but defined gender attributes as one’s self-image i.e. an individual’s deep 

emotional or psychological sense of sexual identity and character which is not restricted to the binary 

sense of male and female but can lie on a broad spectrum. After this judgment, transgender people now 

can change their gender without undergoing a sex reassignment surgery additionally, they have a 

constitutional right to identify and register themselves as the third gender. Apart from this, various 

state governments took small steps to benefit the transgender population by making policies of health 

and housing.  

K.S. Puttaswamy v Union of India (2017) 

In the Suresh Kumar Koushal V. Naz Foundation judgement when the Naz Foundation argued before 

the Supreme court that Section 377 of IPC violated the right to privacy, the Supreme court went on 

length giving a detailed account of constitutional jurisprudence and the evolution of the right to 

privacy. However, after establishing the vital significance of this right, the court underestimated the 

right to privacy argument in the context of 377. The court recogonised that although there have been 

cases of misuse of Section 377 against the LGBT community putting their privacy and integrity at 

stake on the pretext of blackmailing, harassing or torture, and in general. But the same has never been 

the objective of the section as the section itself neither authorizes nor condones such treatment and 

thus is not reflective of the fact that such law is beyond the vires of constitution.20However in K 

 
19 https://blog.ipleaders.in/evolution-of-lgbt-rights-in-india- 
20 Dr. Ajay Shah’s Blog on September 20, 2017. https://medium.com/indrastra/an-analysis-of-puttaswamy-the-supreme-

courts-privacy-verdict 
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Puttaswamy V. Union of India case, (popularly called as Aadhar judgement) Justice Chandrachud’s 

opinion featured a section titled “discordant notes.” Justice Chandrachud observed that sexual 

orientation also falls within the wide ambit of right to privacy. Puttaswamy decision notes also 

registered the criticism about minimis hypothesis principle used in the Koushal judgement and stated 

that the minuscule population of LGBT+ cannot be the ground to deprive them of the basic 

fundamental rights and such curtailment of the fundamental right cannot be held tolerable even when 

a few, as opposed to a large number of people, are subjected to hostile treatment. In Koushal judgment 

it was argued that only a few people were prosecuted under the offence of section 377 thus it does not 

have much significance. However, what was largely ignored was the fact that since consent does not 

play any significance in the prosecution of section 377, the numbers cannot be a valid proof of the 

extent of use of this section as they cannot indicate the instances of consensual sexual encounters. 

Another thing that this observation established is that the real impact of the law is not only restricted 

to the prosecution or punishment but even includes an indirect impact which even involves the creation 

of a hostile environment for LGBTQ+ community. The Supreme Court’s ruling on the right to privacy 

as an inherent fundamental right under Article 21 in the Indian Constitution, sparked hopes amongst 

the queer community that the Court would soon strike down Section 377.  

In the case of Navtej Singh Johar V. Union of India21 After the overruling of the Delhi High Court 

judgment in 2013, homosexuals were again considered as criminals. India witnessed an increasing 

number of LGBT rights protests when some high-profile names including hotelier Keshav Suri, Ritu 

Dalmia, dancer Navtej Singh Johar among many others came forward and filed the petition before the 

Supreme court challenging the constitutional validity of Section 377 of IPC. The Court finally gave its 

verdict on 6th September 2018 and it can be summarized as follows: The court unanimously ruled that 

Section 377 is unconstitutional as it infringes the fundamental rights of intimacy, autonomy and 

identity and decriminalized homosexuality by reading down Section 377 to exclude consensual 

intercourse between adults of the same sex/gender. The court rationalized that the Section 377 is vague 

and does not create intelligible differentia between what is “natural” and what is “unnatural”. It also 

curbs freedom of expressing one’s sexual identity, i.e. Right to freedom of expression as enshrined 

under Article 19 of the Indian constitution. The court further opined that the sexual orientation is an 

inherent part of self-identity and invalidating the same is denying the right to life and the fact that they 

constitute a minuscule section of the population cannot be a valid justification to deny them this right. 

The court also heavily criticized the Koushal judgement and called it irrational, arbitrary and 

manifestly unconstitutional. It was also emphasized that discrimination on the basis of sexual 

orientation is unconstitutional considering it is a natural phenomenon as proven by scientific and 

biological facts. 22 The Supreme court also directed the government to create public awareness 

regarding LGBT rights and to eliminate the stigma surrounding the LGBT people. The judges further 

elaborated upon the issues surrounding mental health, dignity, privacy, right to self-determination and 

transgender. 

 

TRANSGENDER PERSONS (PROTECTION OF RIGHTS) BILL, 2019 

Transgender Persons (Protection of Rights) Bill, 2019 was enacted with an objective to protect the 

rights of the Transgender Community by prohibiting discrimination against them with regards to 

employment, education. Healthcare, access to government or private establishments. But in the name 

of empowering the community, the bill further exposes them to institutional oppression and 

dehumanizes their body and identity. 

 
21 Sep 6, 2018 - 7(2018) 7 SCC 192 8AIR 2018 SC 1933 : 2018 (5) SCALE 422 24 
22 Navtej Singh Johar and Ors. v. Union of India, available 

at https://www.sci.gov.in/supremecourt/2016/14961/14961_2016_Judgement_06-Sep-2018.pdf. 

https://indiankanoon.org/doc/127517806/
http://socialjustice.nic.in/writereaddata/UploadFile/TG%20bill%20gazette.pdf
https://www.sci.gov.in/supremecourt/2016/14961/14961_2016_Judgement_06-Sep-2018.pdf
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The Trans community in India has vehemently rejected the bill citing following provisions of the bill 

as they infringe their fundamental rights and do not comply with the NALSA judgment. 

1. The bill snatches from an individual the right to determine his/her sexual orientation which is an 

integral component of the right to privacy as pronounced in the NALSA judgment. As per the bill, the 

change of gender identity in documents can only be done after proof of sex reassignment surgery which 

must be certified by the District Magistrate. This takes away from the Trans community the basic 

human right of autonomy and privacy and further exposes them to harassment in the hands of 

authorities. 

2. Another discriminatory aspect of the bill is that the punishment prescribed in the case of ‘Sexual 

abuse against Transgender’ is only of two years while a similar kind of offence if, happened against 

women attracts a serious punishment extending up to 7 years. Thus, stipulating different levels of 

punishments for the same nature of crime only on the basis of gender identity is inherently 

discriminatory, arbitrary and against the equal protection clause. 

3. The bill is also worthy to be criticized as the bill erroneously neglects the viciousness and atrocities 

that transgender encounter within their own family. The law disentitles them from leaving their 

families and joining the trans-community thus infringing their right to be a part of any association and 

right to movement. The only recourse available to the Trans community in case of family violence is 

the rehabilitation centers. 

4. Although the bill seeks to provide “inclusive education and opportunities” to the transgender 

community but fails to lay down any concrete plan to achieve the same. There are no provisions in 

relation to providing any scholarships, reservation, changing the curriculum to make it LGBT+ 

inclusive or ensuring safe inclusive schools and workplaces for the trans-community. 

Therefore, it can be concluded that on one hand where the courts are taking progressive steps to 

empower and uphold the rights of LGBT community, on the other hand, the legislature is invalidating 

the same rights. 23  It is high time that the government should acknowledge and frame laws in 

accordance with the landmark judgement else the LGBTQ community will continue to face setbacks 

in their struggle to have the same rights as those available to heterosexual people.  

 

CONCLUSION  

It is concluded although judicial pronouncement is a huge rise in the advancement of third gender and 

LGBT rights movements in India. But still, the third gender and LGBT people in India are facing 

discrimination, humiliation and lack of opportunities. These sexual minority groups don’t have the 

same rights as those available to heterosexual persons. Further, they are still subjected to violence, 

abuse and suppression in day to day life. It is very important to educate people about LGBT rights. 

Indian constitution protects right of every citizen and provides equal opportunities to all. It is essential 

that people take note of the fact that homosexuals are not sick, abnormal, they are not aliening and 

shame on society, their sexual orientation can’t be confine with in the category of male and female but 

still they are human beings. LGBT rights should be recognized as part of human rights. Non-

Recognition of same-sex marriages, not allowing other civil rights, unequal treatment in schools, 

colleges and workplaces is a gross violation of fundamental rights enshrine under Indian constitution. 

This leads to question mark on development of human race and their humanity aspects.  

So, it is essential that the government and society change views about Third gender and LGBT 

community and must wipe away its orthodox views and should take concrete steps to eliminate the 

 
23 https://www.thehindu.com/news/national/watch-all-about-the-transgender-persons-bill/article30122229. 

https://www.thehindu.com/news/national/watch-all-about-the-transgender-persons-bill/article30122229.
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stigma, discrimination, humiliation and abuse surrounding the Third gender and LGBT people. 

Government should take emphasis on giving equal treatment to the Third gender and LGBT 

community in every stage of civil and political rights. Equal Rights and equal social status, and 

humanity perspective to the Third gender and LGBT community is the complete justice for them. 



 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 546  

ARE THE FAST TRACK COURTS EXPEDITING THE JUSTICE? 

- Nitish Dubey* 

 

ABSTRACT 

It has always been heard that Justice delayed is justice denied. In Indian context almost no justice is 

a timely justice, justice doesn’t come within the expected time. It takes many years to get a case 

resolved and to curb this problem the government time and again has initiated many programs. The 

formation of Fast Track Court was one of them. The major problem with any initiative in India is it 

does not transform people according to it rather it gets transformed according to the existing system 

and Fast track Court was no exception. 

Fast Track Court now is no faster it has adopted the system of backlogging and there are several 

reasons behind this. The purpose of this system is failing or rather has failed. 

Keywords: Fast Track Court (FTC), Justice, Government, Supreme Court 

 

INTRODUCTION 

There are three levels of the Indian judiciary system, the Supreme Court at the highest, high courts of 

each State at the second place, and District and Sessions courts in every district to deal with the matter 

at the local level. There is also an idea of a panchayat structure that resolves conflicts by mutual 

consensus. Nevertheless, the use of panchayats is reducing day by day but earlier it was a perfect outlet 

for disagreements to be resolved rapidly and easily. 

Even after this arrangement in the judiciary, India faces a backlog in toto of more than 3 crore cases. 

The reasons behind all these circumstances are various such as less workforce and absence of support 

system. There are serious and sensitive issues and they are seriously needed to be resolved quickly. 

Since the normal Courts are taking too much time to resolve these cases, the central government has 

come up with the concept of Fast Track Courts (FTCs) in order to deal with such cases and lessen the 

pressure on ordinary courts.  

FTCs are the recent counterpart of the District Court and have existed in some form since the early 

2000s. Even though the government is trying to expedite the justice system by the development of 

FTCs, the results have not been witnessed as per the expectations because of the presence of some 

other complementary issues, and it is also like a regular court where backlog is happening. 

The objective of the article is to analyze the reasons behind the failure of the FTCs on the practical 

ground. 

 

ORIGIN OF THE FAST TRACK COURTS 

In the report of the 11th Finance Commission, N.C. Jain, a member of the Finance Commission, came 

up with some ideas on how to dispose of the long-pending cases. The idea was that instead of 
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appointing new judges, retired judges and additional judges should be appointed ad hoc judges 

specifically for the disposition of pending cases in session’s courts.1  

The report also recommended that 1734 FTCs be formed for a quick dismissal of pending cases in 

lower courts. The commission allocated Rs 500 crores to create 1734 FTCs on the direction of Arun 

Jaitely, the former minister of law. The FTCs had to be set up in consultation with the relevant High 

Court by state governments.2 

FTCs were mainly intended to combat the growing number of criminals or 'undertrials' in police 

custody. Through speeding up the timetable, the fast-track courts saved government money by 

minimizing the amount of time spent in police custody by criminals, and also protecting their 

constitutional right to a speedy trial.3 

In each district of the country, an average of five FTCs was to be established. The judges were 

appointed on ad hoc for these FTCs. The jurors were appointed by the corresponding High Courts.  

Three recruitment sources are predominantly obtainable. Firstly, by promoting eligible judicial 

officers; secondly, through the appointment of retired judges of the High Courts, and thirdly, from the 

members of the bar of the concerned state. 

 

OBJECTIVES BEHIND THESE INITIATIVES 

Article 39A of The Indian Constitution, added in 1976 to The Constitution by 42nd Amendment, states 

that every citizen with economic or other disabilities must cherish equal protection under the law and 

free legal aid.4 

The Supreme Court has also recognized the “right to speedy trial” as being implicit in article 21 (i.e. 

Right to life and Personal Liberty) of the Constitution of India in the famous case of (Hussainara 

Khatoon v. State of Bihar)5. 

Since India has a population of over 130 crores, and it is evident that if a country has this enormous 

population, the number of disputes that occur will be greater. The difference between the conflicts 

occurs in one day, and the capacity to resolve it increases, generating the backlog. Furthermore, certain 

cases of very serious nature need special attention because, unless they are dealt with quickly, 

instability in society will lead to a lack of confidence in the judiciary.  

The government of India has time and again developed a range of structures, such as alternative dispute 

resolutions (ADRs), tribunals, Special Courts and Fast Track courts to curb all these problems linked 

to lowering the burden of ordinary Courts and to speed up the delivery mechanism. 

Section 89 of the Civil Procedure Code specifies for the settlement of civil disputes outside the courts 

by alternate ADR approaches, while provisions such as special courts and FTCs have been made for 

criminal matters. 

The present example of Mukesh v. State (NCT of Delhi)6 of the Nirbhaya case has taken 7 years to 

come to an end, this is not a single case where this much period has been spent finalizing the case, 

 
1 11th Finance Commission report, page 313 
2 An Overview of Fast Track Courts, Pallavi, December 31, 2012, available at http://prsindia.org/theprsblog/overview-

fast-track-courts, (last visited March 21, 2020) 
3 Delhi High Court clears five fast-track courts for daily hearing of rape cases, Mala Das, December 24, 2012, available 

at  https://www.ndtv.com/cheat-sheet/delhi-high-court-clears-five-fast-track-courts-for-daily-hearing-of-rape-cases-

508429, (last visited March 21, 2020) 
4. India Const. Article 39a  
5  Hussainara Khatoon v. State of Bihar, AIR 1979 SC 1360 
6 Mukesh v. State (NCT of Delhi), (2018) 8 SCC 149 
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https://www.ndtv.com/cheat-sheet/delhi-high-court-clears-five-fast-track-courts-for-daily-hearing-of-rape-cases-508429


 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 548  

there are lakhs of cases. The primary purpose of the fast track courts is to ensure that all pending 

conflicts, in particular those involving heinous crimes, are resolved within a specified timeline and to 

alleviate some of the pressure of the District Courts and the High Courts. 

 

PROBLEMS WHICH ARISES ON THE GROUND 

Many issues have sunk into the system as a whole and have diminished the efficiency of this institution. 

The first concern will be dealt with first and it is with the appointment of the judges. It has been stated 

there would be three methods of appointments of the judges for the Fast track courts. 

• Ad-Hoc 

• Retired Judges of the High Courts  

• By promoting judicial officials. 

Being an ad hoc post holder triggers concerns about the future of the job in the minds of the 

individuals involved. This issue has been raised a number of times in the Supreme Court. In the case 

of Brij Mohan Lal vs. Union of India7, the Supreme Court has said that ad hoc judges are as beneficial 

in any term as ordinary judges are, however, fear of uncertainty about the future of the work exists.8 

The fear of uncertainty mitigates the motivation of the magistrates and hence they do not get motivation 

and the productivity decreases. 

The same goes for the second preference of appointment, a retired High Court will be less inspired to 

work because of the three reasons 

a) Age factor will not allow him to do so because he has already revolved around the sun for at least 

62 years. Physical strength will not allow him to do so. 

b) Second, he has achieved almost everything in his life in terms of career, he has nothing to lose. 

Thus, it hardly matters to him whether the work is done in accordance with the standards or not. 

It also does not mean that they do not function at all, or all the retired judges have same capacity. 

In some cases, it will differ. 

c) Since he is a retired judge he does not possess as much power as a normal judge does. The support 

assistant present (if any) would not fear from him as much as they fear from a normal judge, since 

fear is an essential feature of Indian work system so it matters a lot, it creates difference in the 

productivity. 

The third approach of the appointment of the judges is through promotion. By Promoting one judge 

into fast track court the system vacates the normal court and hence adding more files in the backlog 

shelf of the normal court.  

The second problem which plays an important role in delaying the justice delivery mechanism is the 

absence of the support system in the courts. 

According to the Report of Supreme Court of India titled "Subordinate Judiciary-Access to Justice 

2016"; capacity constraints are the main reasons for the high level of pendency. The 3 report states 

that the mounting pendency of cases in subordinate courts is because the subordinate judiciary works 

under a severe shortage of courtrooms, secretarial and support staff and residential accommodation for 

judges. The subordinate judiciary has been working under a deficiency of 5,018 courtrooms because 

 
7 Brij Mohan Lal vs. Union of India, (2002) 5 SCC 1  
8  The Hindu, Fast Track Court judges appointed on ad hoc basis seek pension, September 20, 2015, available at 

https://www.thehindu.com/news/national/tamil-nadu/fast-track-court-judges-appointed-on-ad-hoc-basis-seek-

pension/article7669652.ece( Last Visited March 21, 2020) 

https://www.thehindu.com/news/national/tamil-nadu/fast-track-court-judges-appointed-on-ad-hoc-basis-seek-pension/article7669652.ece
https://www.thehindu.com/news/national/tamil-nadu/fast-track-court-judges-appointed-on-ad-hoc-basis-seek-pension/article7669652.ece
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existing 15,540 court halls are insufficient to cater to the strength of 20,558 judicial officers as on 

31.12.2015.9 

The lower court operates in the absence of aid assistants, studies from some States have shown that 

the availability of less workforce for aid assistants has limited the effectiveness of the courts. In respect 

to the legal processes to be followed, both in ordinary courts and in FTCs should be the same. The 

only distinction is with the frequency at which the matter is heard every day. The network of assistance 

will remain the same, too. 

The officials i.e. the police department who support the court on a day-to-day basis toto get the 

witnesses and persons involved in the case to trials. They will remain the same for both the ordinary 

court and the Fast Track trials. The less availability of workforce in the police department is also an 

important area to look into for understanding the delay justice delivery mechanism in normal courts or 

for the failure of Fast Track Courts. They are supposed to do everything from controlling the law and 

order to providing security to the leaders who visit their constituencies to assisting the courts in trials 

with the limited hands they have. 

There are now higher numbers of fast track courts, but the other compliments remain the same. If the 

other supporting hands of any configuration do not function, nothing more can be expected, which is 

why any configuration fails. This is miserably proven in the Fast Track Court proceedings. 

 

CONCLUSION 

The Concept of the Fast Track Court is a wonderful concept but it needs changes. The total framework 

needs to be changed. Increasing the number of courts will not help. Parallel development of all the 

support assistant mentioned above needs development. For instance, if the number of courts are 

increasing then the police workforce should also increase, the number of recruitments of office 

assistants should also increase. 

The government should also ensure the safety of the jobs of the judicial officers working on an ad-hoc 

basis, good perks should be made available for the retired judges who are sitting in FTCs so that they 

get motivated and give their best efforts. 

Considering Practical approaches, it can be established that the Fast Track Courts do not fulfil their 

agenda to the extent they were supposed to be. The justice delivery mechanism has not become faster, 

rather the height of pending files in this system also is increasing.  It can be also argued that the 

government in the name of development of Fast Track Court is playing with the sentiments of the 

justice seeker. The fast delivery mechanism is lacking and the reasons have been mentioned above 

why it is so. Sincere steps are needed to resolve these problems. 

The complete change cannot be done only by the government. Individuals also need to work 

accordingly. There are alternative methods of outside court settlement like ADR methods through 

which the resolution of the disputes can be found out. These methods can be approached by the 

individuals to avoid the long delay in the court trials. Though, the reach of ADR methods is limited 

only to civil cases but it still can be a great source to Fast Track the justice delivery mechanism or 

resolving the disputes for that matter.  

If all the mechanisms start working together with full efficiency a better tomorrow can be seen. 

 
9 Subordinate Judiciary- Access to justice 2016 report. 
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EFFECTS OF THE COVID-19 LOCKDOWN ON CRIMINAL 
PROCEDURE 

- Aesha Anurag Shah, Gayatri Puthran & Shourya Tomar* 

 

ABSTRACT 

The Indian judicial system, taking cognizance of the global outbreak of COVID-19, has adopted 

certain measures to curtail the spread of the virus in the country. Most courts and tribunals are not 

functioning. The Supreme Court has said that only “urgent matters” will be dealt with during the 

period of the lockdown. The Court also decided to promote e-filing of cases and virtual court 

proceedings, thereby attempting to maintain social distancing without compromising justice. The 

apex court has also extended the period of limitation to file legal proceedings after taking suo moto 

cognizance of the challenges faced by the public to comply with general law of limitation during 

lockdown.1 The Delhi High Court also passed an order stating that interim orders passed by High 

courts and all subordinate courts that expire on 16-03-2020 would stand extended till 15-05-2020. 

Routine matters were also adjourned as lawyers could not adequately prepare for representations in 

matters pertaining to stay, bail and paroles. 

This paper discusses the impact of COVID-19 and the lockdown on different stages of criminal trials 

including registrations of FIR’s, investigation, bail and court proceedings. The implication and 

viability of virtual proceedings in criminal cases are also discussed, along with measures to ensure a 

fair trial even in these extenuating circumstances. 

 

PRE-TRIAL 

Registration of FIR 

Registration of a First Information Report (FIR), under section 154 of the Code of Criminal Procedure 

(CrPC), does not entail the physical presence of a person at the police station. But the court in Ramsinh 

Bavaji Jadeja v State of Gujarat 2  held that all telephonic messages about the commission of a 

cognizable offence cannot be treated as an FIR. If the message given is cryptic, as was in Somabhai v 

State of Gujarat3, then it cannot be treated as an FIR. This leads to a delay in filing an FIR, especially 

during this pandemic, because the police would prioritize and be engaged in enforcing Covid-19 

guidelines. The implication of this delay, as aptly put by the Supreme Court in Thulia Kali v State of 

Tamil Nadu4, is that the report will be ‘bereft of the advantage of spontaneity’5 and a colored version 

of reality after consultation and deliberation might creep into it. This might lead the court to suspect 

the credibility of the FIR lodged. Although FIR can be lodged online in multiple languages, most 

people in India are not technologically equipped to do so, and the service is available only in 11 states6. 

 
* Students, BBA LLB (H), Jindal Global Law School 
1  Rajdev Singh and Pathik Choudary, ‘India: COVID-19 and Indian Courts’ (Mondaq, 2 April 2020) 

<https://www.mondaq.com/india/litigation-contracts-and-force-majeure/911550/covid-19-and-indian-courts> accessed 14 

May 2020.  
2 (1994) 2 SCC 685. 
3 AIR 1975 SC 1453. 
4 (1972) 3 SCC 93. 
5 Ibid.  
6  Diganth Sehgal, ‘How does one file a complaint/FIR during lockdown’ (Ipleaders, 30 April, 2020) 

<https://blog.ipleaders.in/one-file-complaint-f-r-lockdown-can-go-police-station/> accessed 15 May, 2020. 

https://www.mondaq.com/india/litigation-contracts-and-force-majeure/911550/covid-19-and-indian-courts
https://blog.ipleaders.in/one-file-complaint-f-r-lockdown-can-go-police-station/


 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 551  

Moreover, with the closed lower courts, the magistrate would be unable to direct the registration of an 

FIR under Section 156(3) of CrPC7 on refusal of a police officer to do so under Section 154.  

Investigation 

In a non-cognizable offence, the proceedings would be at a standstill after the registration of a 

complaint as the lower courts are closed and the police cannot begin investigation in such a case unless 

there is a warrant issued by a magistrate as per Section 155(2) of CrPC. 

Investigation in case of a cognizable offence would also be affected because of Covid-198. Firstly, 

even though a police officer can investigate under Section 156 of CrPC, a police report under Section 

157 of CrPC cannot be sent. This would disable the magistrate to have any control over the 

investigation by issuing directions under Section 159 of CrPC. The police would also be unable to 

apply for the remand of the accused under Section 167 of CrPC as they cannot detain the accused 

beyond 24 hours without a warrant as per Section 57 of CrPC. Apart from incapacitating the police to 

investigate the accused any further, the accused can also tamper with evidence upon release as they 

cannot be produced in front of the magistrate for the time-being.  

The power of the police officer to require attendance of the witnesses under section 160 of CrPC would 

be impacted as well because it will be considered unsafe/inconvenient for the persons being called for 

investigation. Moreover, medical examinations, like in section 164 of CrPC would have to be 

conducted subject to the safety of sending a person to the hospital during this pandemic.  The limited 

number of district courts that are functioning through videoconferencing are hearing only urgent 

matters and bail pleas. This process has been described to be full of hurdles and frustration by the 

lawyers, as they struggle to convince the judges that the matter is urgent9. Even the few lower courts 

that have started10, or will start functioning soon, will not be operating full-time and will be restricted 

to urgent matters.   

In summary, most of the cases would either be stuck at the complaint or investigation level, thereby 

increasing the workload of the courts manifold when they reopen fully. The obvious solution to this 

would be to allow magistrates to virtually take cognizance of offences, accept a police report under 

Section 157 of CrPC, and issue warrants under 155(2) to fuel the investigations for a non-cognizable 

offence.  

Bail 

The Supreme Court has directed each state to constitute a ‘high powered committee’ to determine the 

class of prisoners that can be released or granted interim bail or parole, as they deem fit.11 The courts 

are expected to factor in the nature of the offence, the punishment given and severity of the crime.  To 

help prevent the spread of the virus in prisons, the apex court has thus asked all high courts to release 

prisoners who are convicted or undertrial for crimes with punishments less than 7 years, with or 

without fine, provided that they were not given the maximum sentence for committing the crime.  

 
7 Ramdev Food Products v State of Gujarat (2015) 2 MLJ Crl 112.  
8  ‘Investigations severely hit by lockdown, says Crime Branch Chief’ (New Indian Express, 27 April, 2020) 

,https://www.newindianexpress.com/cities/kochi/2020/apr/27/investigations-severely-hit-by-lockdown-says-crime-

branch-chief-2135707.html accessed 15 May 2020.  
9  Usha Das, ‘Coronavirus, Lawyers Struggle with Video-conferencing Facilities’ (Outlook India, 14 April 2020) 

<https://www.outlookindia.com/newsscroll/coronavirus-lawyers-struggle-with-video-conference-facilities-at-district-

courts/1802273> accessed 15 May 2020.  
10 ‘Lower Courts to Function Between 11 pm to 2 pm, from Today in Bengaluru’ (India Legal Live, 21 April, 2020) 

<https://www.indialegallive.com/top-news-of-the-day/news/lower-courts-function-11-2-pm-today-bengaluru-urgent-

matters-will-heard-93145> accessed 15 May 2020. 
11 https://main.sci.gov.in/supremecourt/2020/9761/9761_2020_1_8_21570_Order_23-Mar-2020.pdf 

https://www.newindianexpress.com/cities/kochi/2020/apr/27/investigations-severely-hit-by-lockdown-says-crime-branch-chief-2135707.html
https://www.newindianexpress.com/cities/kochi/2020/apr/27/investigations-severely-hit-by-lockdown-says-crime-branch-chief-2135707.html
https://www.outlookindia.com/newsscroll/coronavirus-lawyers-struggle-with-video-conference-facilities-at-district-courts/1802273
https://www.outlookindia.com/newsscroll/coronavirus-lawyers-struggle-with-video-conference-facilities-at-district-courts/1802273
https://www.indialegallive.com/top-news-of-the-day/news/lower-courts-function-11-2-pm-today-bengaluru-urgent-matters-will-heard-93145
https://www.indialegallive.com/top-news-of-the-day/news/lower-courts-function-11-2-pm-today-bengaluru-urgent-matters-will-heard-93145
https://main.sci.gov.in/supremecourt/2020/9761/9761_2020_1_8_21570_Order_23-Mar-2020.pdf
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Section 167(2) of the CrPC stipulates that the time period an arrested person has can be legally 

remanded and specifies the maximum time the police can take in order to file the report. The detained 

persons are eligible for bail after 90 days for crimes with punishments varying between 10 years and 

life imprisonment and after 60 days for crimes with punishment of less than 10 years, if the police do 

not file a charge sheet within the stipulated time. After the completion of the said time, the magistrate 

is divested of the power to further remand extension of the time even on the basis of an incomplete or 

preliminary report.12 This has been done to uphold the right of personal liberty of detained persons 

upon failure of completion of investigation.  

In light of the order passed by the Supreme Court for extension of the limitation period, there have 

been opposing views with respect to the scope of limitation extending to Section 167 of CrPC. The 

Madras High court itself has passed two opposing judgments on this matter. In Settu v The State13, the 

accused was granted bail on the reasoning that since the Supreme Court did not explicitly mention 

extension of time for completion of investigation, the accused is still entitled to default bail. However, 

in the case of Kasi v State14 the court observed that the order passed by the apex court is applicable 

for the period of investigation as required by 167(2). The court said that it would be unfair if the 

accused benefited from the inability of the investigations officer to conduct the investigation due to 

the lockdown. The Uttarakhand High15 Court also said that Section 167 only sets the limit of detaining 

power of the magistrate without charge, the investigation can still continue if the accused is not under 

detention, thereby stating that default bail must be granted irrespective of the limitation order. The 

Supreme Court has now raised the issue of whether extending the limitation period will apply to the 

provision under 167 (2) of the CrPC. In the 2018 case of Achpal v state of Rajasthan16 the Supreme 

Court upheld the constitutional rights of an accused under the purview of Section 167. The court held 

that “any attempt to extinguish the right of default bail is henceforth not permissible to any authority.”17 

The court has also often upheld the principle that right to personal liberty under Article 21 cannot be 

compromised even in a state emergency unless by due process and procedure of law. The objective 

behind Section 167(2) of CrPC is to ensure speedy investigation and disposal of the case, and to ensure 

the accused are not violated of their rights under Article 21 of the Indian Constitution. If such 

extensions are allowed, the objective of the law will be defeated.  
 

TRIAL 

Right off the bat, there are logistical issues that may impede a criminal trial during lockdown. There 

have been technical issues with the NIC server which bought the hearings to a halt18. Accessibility is 

another major impediment to the online trial process. Electricity inaccessibility and shortages in 

villages make justice a commodity affordable only to the privileged. Next, the right to be heard is in 

jeopardy. Samsul Haque v. The State of Assam19 upheld the principles of audi alteram partem under 

Section 313 of CrPC. However, limited access to technology for the poor and underprivileged may 

make it difficult, if not impossible, to defend themselves and have a fair hearing. The solution to this 

 
12 Uday Mohanlal Acharya v State of Maharashtra (2001) 5 SCC 453.  
13  Ayushi Mishra and Devyani Singh, ‘Right to Default During Lockdown’ (Live Law, 25 May, 2020) 

<https://www.livelaw.in/columns/right-to-default-bail-during-lockdown-157300> accessed 27 May 2020. 
14 Ibid.  
15 Vivek sharma v state of Uttarakhand (2000) SCC OnLine Utt 1144  
16 Achpal v State of Rajasthan (2019) 14 SCC 599. 
17 Rakesh kumar paul v State of Assam (2017) 15 SCC 67.  
18  Supreme Court of India, Notice dated 19 May, 2020. <https://main.sci.gov.in/pdf/Notice/19052020_125411.pdf> 

accessed 22 May 2020.  
19 (2019) SCC Online 1093. 

https://www.livelaw.in/columns/right-to-default-bail-during-lockdown-157300
https://main.sci.gov.in/pdf/Notice/19052020_125411.pdf
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as envisaged by the Supreme Court is appointing an amicus curiae to make required facilities available 

to litigants20.   

Parties in a criminal trial have a right to be represented by legal counsel under Article 22(1) of the 

Constitution and Section 303 of CrPC. Access to such counsel, however, may be impeded by the 

lockdown. This is especially true for the poor and underprivileged, who struggle with this even during 

normal circumstances.  

The right to speedy trial has been facing serious incursions during the lockdown. This is a right that’s 

inherent in Section 309 of CrPC. It is also a constitutional right21 – it has been held to be inherent to 

the right to life and dignity under Article 21 of the Constitution of India. In Hussainara Khatoon v. 

Home Secretary22 it was held that “no procedure which does not ensure a reasonably quick trial can 

be regarded as reasonable, fair or just and it would fall foul of Article 21”. This may mean that the 

Supreme Court’s directions to only pursue urgent cases is unconstitutional. Unconstitutional or not – 

it is still a massive disadvantage to the accused. This trend of limiting the right to speedy trial, however, 

is not exclusive to India. In USA, the Speedy Trial Act is even suspended in certain Courts23. 

Recording of witness and expert testimony is an essential part of a trial, and goes a long way in 

ascertaining the facts of the case. The prosecution, defense24, and the Court itself25 have the right to 

call upon witnesses.  In light of the lockdown and shift to virtual courts, this stage of the trial remains 

largely unaffected. Permitting the recording of witness statements through video-conferencing is 

already an established precedent in certain circumstances, like witnesses with poor health or avoiding 

costly travel26. Therefore, this is one part of the trial that has already been digitized in the past. 

Precedents in this line for criminal law have been laid down in the following cases: in Malay Kumar 

Ganguly vs Sukumar Mukherjee & Ors27 the court upheld J.J. Merchant (Dr) v. Shrinath Chaturvedi28 

in which it was held that “there can be video conferences or asking questions by arranging telephonic 

conference and at the initial stage this cost should be borne by the person who claims such video 

conference”. This case allowed even cross-examination by video conferencing – which again is an 

important part of the criminal trial. Relying on this case, the Court in Malay Kumar Ganguly permitted 

recording expert evidence through video conferencing. Another criminal law precedent is Nipun 

Saxena and Ors. vs. Union of India (UOI) and Ors29 where it was held that if the witness “due to 

supervening circumstances is unable to physically attend the Court to record evidence” then video 

conferencing is permitted. Indeed, the global pandemic is a “supervening” circumstance which would 

qualify for using video conferencing. Therefore, the current position of law is already adept to permit 

recording of witness and expert testimonies online.  

 
20 Krishnadas Rajgopal, ‘Coronavirus: Restrictions on Court Hearings Lawful, Says Supreme Court.’ (The Hindu, 6 April 

2020) <www.thehindu.com/news/national/coronavirus-restrictions-on-court-hearings-lawful-says-supreme-

court/article31274285.ece> accessed 15 May 2020. 
21  S.N. Sharma, ‘Fundamental Right to Speedy Trial: Judicial Experimentation’ [1996] 38(2) JILI, 

<www.jstor.org/stable/43927473> accessed 13 May 2020. 
22 (1980) 1 SCC 81. 
23 Patricia Hurtardo, ‘Speedy-Trial Right Suspended for a Year in U.S. Border Court’ (Bloomberg Quint, 3 April 2020) 

<www.bloombergquint.com/onweb/right-to-speedy-trial-suspended-for-a-year-in-u-s-border-court> accessed 13 May 

2020.  
24 Section 243, The Code of Criminal Procedure 1974. 
25 (n 24) Section 311. 
26  ‘Video Conferencing in Legal Cases- A facilitator to Justice’ (Lexology, 18 July 2019) 

<https://www.lexology.com/library/detail.aspx?g=32fbbc15-907a-4fc1-b7d8-417b4cf0a6ce> accessed 15 May 2020. 
27 AIR 2010 SC 1162. 
28 (2002) 6 SCC 635. 
29 (2019) 2 SCC 703. 

http://www.thehindu.com/news/national/coronavirus-restrictions-on-court-hearings-lawful-says-supreme-court/article31274285.ece
http://www.thehindu.com/news/national/coronavirus-restrictions-on-court-hearings-lawful-says-supreme-court/article31274285.ece
http://www.jstor.org/stable/43927473
http://www.bloombergquint.com/onweb/right-to-speedy-trial-suspended-for-a-year-in-u-s-border-court
https://www.lexology.com/library/detail.aspx?g=32fbbc15-907a-4fc1-b7d8-417b4cf0a6ce
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The stage of sentencing is facing particularly grievous impediments. Sending someone to prison during 

the time of Covid-19 is dangerous, not only for the person being sentenced, but also for the prisoners 

already in jail. This has been described to be “virtually a death sentence”30 by Activists Gautam 

Navlakha and Anand Teltumbde. India already has overcrowded jails with an occupancy rate of 

117.6%31, which makes social distancing impractical. A possible solution to this problem could be 

either home detention instead of prison detention, or a delayed surrender date. The latter has been done 

by Courts overseas for high-risk individuals32. In India, Courts have allowed a change of location for 

surrendering, to make it less risky to travel to a prison33. 

 

OTHER BEST PRACTICES/SOLUTIONS 

The Supreme Court in the USA, along with some federal and district courts have started operating 

through teleconferencing34. It is pertinent to note that they are hearing oral arguments only through 

audio-conferencing. This can be adopted easily for those courts which do not have necessary 

equipment or poor electricity for video conferencing. The court stenographer can also be present on 

such calls to record the cases. But audio conferencing can only be an immediate solution. Eventually 

documents will have to be sent and received, and doing so virtually would be the only safe option 

during the pandemic. Hence, necessary infrastructure needs to be in place for sharing of documents as 

the pandemic continues.  

Court staff and judges must also be trained to use technology via video lessons. A committee must be 

set up for formulating a procedural code particularly addressing how a case will proceed virtually. We 

must have a system in place to allow the litigant to be an active participant in the online proceedings; 

they must get intimations of hearings well in time. Lastly, a strong cyber security system is 

immediately needed to prevent hacking, threats, fudging of documents or manipulation by vested 

interests.35 
 

CONCLUSION 

From this paper, we can conclude that the virtual court system is not without its faults. While there are 

many areas of the criminal trial process that remain unaffected, there are also impediments at every 

stage with equal measure. To a limited extent, it is not viable to resolve these faults. However, there 

are many measures mentioned throughout this paper that, if in place, can vastly improve the efficacy 

of the judicial system. The endeavor to enhance the workings of our justice system is of utmost 

importance and should be pursued seriously. It is our sincere hope that the judiciary rises to the 

challenge and continues to make justice fair and accessible. 

 
30 Ashish Tripathi, ‘Going to Prison in Time of COVID-19 like Death Sentence, Activists Tells Supreme Court’ (Deccan 

Herald, 8 Apr. 2020). <www.deccanherald.com/national/north-and-central/going-to-prison-in-time-of-covid-19-like-

death-sentence-activists-tells-supreme-court-822811.html> accessed 15 May 2020. 
31 In re: Contagion in Covid-19 virus in Prisons v Unknown (2020) SCC OnLine SC 320. 
32 Dan Mangan and Kevin William, ‘Coronavirus Hits Prisons: Ex-GOP Rep. Chris Collins' Surrender Date Delayed Two 

Months as Inmates, Guards Infected.’ (CNBC, 2 Apr. 2020).<www.cnbc.com/2020/04/02/coronavirus-in-jail-chris-collins-

gets-prison-surrender-date-delayed.html> accessed 14 May 2020. 
33 ‘HC Allows Accused to Surrender in UP If Unable to Reach Delhi Due to Lockdown’ (The Hindu, 14 May 2020) 

<www.thehindu.com/news/cities/Delhi/hc-allows-accused-to-surrender-in-up-if-unable-to-reach-delhi-due-to-

lockdown/article31582639.ece.> accessed 15 May 2020. 
34  Adi Robertson, ‘Supreme Court will Start Hearing cases by Teleconference’ (The Verge, 13 April 2020.) 

<https://www.theverge.com/2020/4/13/21219017/supreme-court-teleconference-hearing-cases-may-pandemic-

shutdown> accessed 18 May 2020.  
35  Dr. Lalit Bhasin, ‘Covid-19 and its Impact on the Legal System’ (Legal Era, April 10, 2020) 

<https://www.legaleraonline.com/articles/covid-19-and-its-impact-on-the-legal-system> accessed 18 May 2020.  

http://www.deccanherald.com/national/north-and-central/going-to-prison-in-time-of-covid-19-like-death-sentence-activists-tells-supreme-court-822811.html
http://www.deccanherald.com/national/north-and-central/going-to-prison-in-time-of-covid-19-like-death-sentence-activists-tells-supreme-court-822811.html
http://www.cnbc.com/2020/04/02/coronavirus-in-jail-chris-collins-gets-prison-surrender-date-delayed.html
http://www.cnbc.com/2020/04/02/coronavirus-in-jail-chris-collins-gets-prison-surrender-date-delayed.html
http://www.thehindu.com/news/cities/Delhi/hc-allows-accused-to-surrender-in-up-if-unable-to-reach-delhi-due-to-lockdown/article31582639.ece
http://www.thehindu.com/news/cities/Delhi/hc-allows-accused-to-surrender-in-up-if-unable-to-reach-delhi-due-to-lockdown/article31582639.ece
https://www.theverge.com/2020/4/13/21219017/supreme-court-teleconference-hearing-cases-may-pandemic-shutdown
https://www.theverge.com/2020/4/13/21219017/supreme-court-teleconference-hearing-cases-may-pandemic-shutdown
https://www.legaleraonline.com/articles/covid-19-and-its-impact-on-the-legal-system
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INDEPENDENCE OF JUDICIARY IN INDIA- SCOPE AND 
LIMITATIONS 

- Arnav Avasthy & Sonal Gupta* 

 

ABSTRACT 

Freedom not only means moving around or functioning according to our wishes but it also implies 

that a person should lead dignified life with reasonable restrictions applied by the law. Under the 

Indian constitution article 21 elucidate about the right to life and freedom of speech and liberty. It is 

one of the basic fundamental rights cherished by the citizens of this nation. For the functioning of the 

nation government is dependent upon its three major pillars, these are legislature, executive and 

judiciary. These are the autonomous bodies which functions independently and have their own set of 

rules and regulations. but, in the recent scenario it is observed that the legislature is trying to 

influence the overall functioning of the judiciary. Due to the partial interference of the legislature the 

independence of judiciary is getting blurred. One of the main reasons why the powers are divided 

amongst the three bodies is to restrict the concentration of powers in the hand of any one of the 

bodies. Through the medium of this research paper we are trying to manifest how the independence 

of judiciary can be upheld. 

 

DEFINITION: FREEDOM OF JUDICIARY 

“Judicial independence is a bulwark of our system. It gives life to words of constitution” 

-Douglas Abrams 

“All the rights secured to the citizens under the constitution are worth nothing, and a mere bubble, 

except guaranteed to them by an independent and virtuous judiciary” by Andrew Jackson. 

Independence or freedom of judiciary can be easily interpreted by defining it to be independent and 

completely excluded from the powers and duties of the other branches of the Indian government. 

Judiciary is embodied with absolutely different powers and duties of providing the justice to the 

common citizen of India. Judicial independence is important in relation to the idea of separation of 

powers. Different countries deal with different meanings of freedom of judiciary. Freedom of judiciary 

not only means total independence of powers of judiciary and its different duties but it also means 

impartial decision by the judges and appropriate interpretation of law and facts accordingly. Freedom 

to judiciary means no social and political interference. Need of independent judiciary is recognized 

almost all over the world and is the demand of the whole of the society.  

The independence of the judicial system within India is strongly recognized to be independent but at 

times political and legislative bodies try to influence the judiciary. Since, the separation of powers of 

the different organs of government even though are done wisely and clearly but somewhere all the 

three of them are dependent upon one another. The legislative organ of the government is empowered 

to make laws according to changes and demand of the Indian society, after which the executive organ 

plays its role to execute and implement the framed laws. The judicial organ is responsible to adjudicate 

the laws framed by the legislative and implemented by the executive. The functions of each of them 

depend on one another, i.e., even if one omits its function the other becomes nonfunctional in its own 
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manner. Thus, the independence of all the three organs of the government and their separation of 

powers is contradictory in itself. 

Why it is Required? 

Before we discuss how the independence of judiciary is maintained let us discuss why there is a need 

of independent judiciary. The independence of judiciary is a symbol of free society and independent 

democracy. It upheld the principle of rule of law, assures humanity and prosperity of the society at the 

same time. The independence of judiciary is a well-defined concept under Indian constitution however 

the executive tries to influence the judiciary with its various acts. Example the legislature tried to 

introduce NJAC which was later repealed by the honorable supreme court. Under the Indian 

constitution according to the rule of separation of powers the legislature, the executive and judiciary 

are three independent bodies and perform their respective function without any interference from the 

other two bodies. The independence of judiciary can be assured in three ways.  The judiciary should 

be free from encroachment of the other two bodies. The constitution of India embodies the judiciary 

with the power of independent decision making without any interference from the legislature. Second, 

the judiciary has the power to override the decision taken by the legislature. Third, the decision given 

by the judiciary must not be influenced by both fear and favor of the other two organs.  

Importance 

One of the essential highlights of the Government Constitution is the division of forces between the 

Focal and State Govts. from one viewpoint and the State has three particular however co-ordinate units 

then again. The governing body, which makes the Official, which executes the law and the legal which 

deciphers the law. This division of intensity is made by a composed constitution which is the 

preeminent rule that everyone must follow. Since the dialect of the Constitution isn't free from 

ambiguities and its significance is probably going to interpreted diversely by various experts at various 

occasions. It is in this way, extremely normal that in any alliance question may emerge between Focal 

and States Govt. with respect to separate forces. In this way, in order to keep up the supremacy of the 

Constitution, there must be an autonomous and unbiased legal to choose debate between the Inside 

and States or the states interest. This capacity must be endowed to an unbiased legal who can work 

without dread and support. The Preeminent Court under our Constitution is the last mediator and the 

watchman of the Constitution. That is the reason, the freedom of legal is basic in a democratic set-up. 

Just an unprejudiced and autonomous legal can ensure the privileges of the individual and give square 

with equity without dread or support. It is in this way, extremely fundamental that the Incomparable 

Court ought to be permitted to play out its capacities in a climate of autonomy and be free from a wide 

range of political weights. 

 

WHY THE INDEPENDENCE OF JUDICIARY IS GETTING BLURRED? 

The independence of Indian judicial system is in danger because of the major and most heard cause 

that is corruption. Where the people of India had a trust upon the justice of the judiciary, at the same 

instance they are not provided with appropriate and justified solutions many a times. Rather than 

approaching to courts and getting the matters resolved legally people are more into solving it them on 

their own. Approaching to the courts have become quite time taking and turns out to be expensive 

when it comes to legally proceeding the way mentioned so there it came the concept of mediation and 

arbitration into picture.  

Political interference has also led to the changed image of judicial system into the minds of the people. 

The judgments are not being delivered the way they should have been due to the social and political 

influence all around. Such hindrances again raise the question regarding the independence of judiciary.  
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The limited number of judges and the growing crime is generating a slow process when it comes to 

the delivering of the judgments from lower to higher courts. The increasing crime rate and imbalance 

amongst the people is giving rise to the number of cases to be registered in courts of the respective 

states leading to the slow, pending and delayed judgments which is ultimately creating a blurry view 

of the Indian judicial system.  

 

COMPARISON OF INDIAN JUDICIARY WITH THE AMERICAN JUDICIAL SYSTEM 

➢ In US, the legal framework treats you honest until demonstrated liable. The onus is on the informer 

to demonstrate that you carried out the wrongdoing.  

➢ In India, you are blameworthy until demonstrated purity. which means it is the obligation of the 

charged to demonstrate that he is guiltless. This where destitute individuals get captured and the 

rich individuals get out by remunerating, connecting with extravagant exorbitant legal advisors 

who in contrast with people in general protectors improve achievement rate. Don’t know whether 

it is a result of their gifts or cash control or both. In US everyone is equivalent under the watchful 

eye of law. President George Busch's little girls were captured for DUI - Driving Under Influence 

(of liquor)., when he was as yet the President. In India celebrities like Salman Khan or politicians 

like Haryana BJP Chief's child cannot be conveyed to books for their offense.  

➢ The other distinction in US legitimate framework is that, the judgment depends on the agreement 

vote of a group of Jury of Peers. Which means the Jurors require not have lawful learning. The 

fortunate thing about this is an offender much of the time cannot get out as a result of detail. In 

India we have legal hearers. Yet, they are judges or legal advisors. So, they take a gander at it from 

legitimate edge and not from the human point. Both have their advantages and disadvantages. A 

companion-based jury can be once in a while preferential towards the blamed in light of the fact 

that for his race.  

➢ I see that individuals here are discussing senseless suing which occurs in US. In spite of   the fact 

that some the cases have been out and out senseless. For instance, part of the gang was going in 

his wide-open convertible, alongside a female traveller on his side. He hopped the activity light. 

The camera in the rush hour gridlock post got activated and took a photograph of him with the co-

traveller with tag. From the tag they discovered his location and sent a ticket with the photograph 

connected. His better half observed the photo and they had a fight therefore and she separated from 

him. He turned around and sued the province and got a positive pronouncement with a sizable 

settlement. Presently the region brightens the traveller who is perched in favour of the driver before 

sending the ticket with the photo of the driver. So, lesson of the story is that the security of a man 

is central. So, such senseless case brings out responsibility, duty and quality among organizations.  

 

CURRENT SCENARIO OF SEPARATION OF POWERS AND INDEPENDENCE OF 

JUDICIARY 

The term separation of powers therefore, refers to division of duties and responsibilities of the different 

branches of the Indian government. The concept of separation of power came into existence to avoid 

the concentration of powers in one branch and also to provide the check and balance philosophy within 

the functioning of the government. In India we, deal the concept of separation of powers by interpreting 

it as separation of functions which means that yes there is a clear distinction between the functions of 

the different branches or organs of the government but there is no such concept of independency 

amongst all the three branches of the government with respect to the powers. Under the checks and 

balances the major check is of the president of India where he or she is empowered to set aside the law 

passed by the legislative. In the same manner, even the order passed by the Supreme Court can be 

edited or changed especially in the case of declaration of death sentence of an accused. Analyzing the 



 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 558  

above such powers the concept of separation of powers and independence of judiciary becomes self-

contradictory in nature. 

Now a days, even the political interference is seen in the case of judicial functioning which is majorly 

due to the corruption inculcated everywhere in India. 
 

NJAC Case 

In this following case the supreme court struck down the body known as the “National Judicial 

Appointment Commission” created by the legislature so, as to interfere with the appointment of the 

judges of high and supreme court. It was held that the government was trying to manipulate and 

interfere the decision-making power of the judiciary. The supreme court in its judgement upheld the 

old collegium system where judges were appointed on the basis of seniority and not on any political 

opinion. It was considered as one of landmark judgements as the independence of judiciary was 

protected from getting blurred by the interference of the legislature. 

 

CONCLUSION 

After the thorough research on the topic we have reached to the conclusion that even though judiciary 

is an independent autonomous body its functioning has been hampered by the legislature continuously. 

As they say “power corrupts, absolute power corrupts absolutely”. In our opinion, there are few ways 

in which the judiciary can curb the interference of the legislature. First, when the judiciary find any 

kind of interference of legislature, they should lay down guidelines through which such interference 

can be curbed. Second, whenever any kind of laws are made, the opinion of the public should be taken 

into consideration as laws are made for the people, by the people and of the people. Third, there should 

be an independent body keeping a check of the interference of the legislature in the judiciary. Fourth, 

it is quite possible that the law made in the tenure of the one government may be repealed by the other 

government due to the conflict of the interest, if any such law is beneficial for the public interest should 

be upheld by the supreme court. These are the following techniques through which the blurredness of 

the judiciary can be curbed up to some extent. 
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INTERNET BLACKOUTS - PARALYSES FUNDAMENTAL TENET OF 
DEMOCRACY VIZ. FREEDOM OF SPEECH & EXPRESSION 

- Sai Hasitha* 

 

ABSTRACT 

Consider a tourist visited an Indian tourism spot, say Kashmir. All of a sudden, a commotion breaks 

out. The first thing the tourist would do is to take an ola cab to reach a safe place or open Google 

maps or send a what’s app message to family. The one common thing in all these circumstances is 

‘Internet’. Internet has transformed into an indispensable part of our lives. We cannot imagine life 

devoid of internet. The internet shutdowns in India are quite frequent, with 106 shutdowns in the 

year 2019 alone1. India is leading in most internet shutdowns amongst the other countries. The most 

prolonged internet shutdown in India is for 133 days in 2016 when Burhan Wani was killed and 145 

days in Kashmir in 2019 after the revocation of Article 3702. It is unquestionably clear that the 

internet blackouts have become serious public issue and the same is also an attack on the civil 

liberties vis-à-vis fundamental rights enshrined under the Constitution. This is also one of reasons 

for India being in bottom in the Freedom of World rankings. Civil liberties have an extremely 

important role in a democratic nation like India. An invasion on the same is blotch on the Country. 

The present article aims to analyze waning civil liberties in the light of rampant Internet shutdowns. 

Key words: Internet shutdown, civil liberties, freedom of speech & Expression, 

 

INTRODUCTION 

Liberty is freedom of every individual to express without external hindrance to his personality. 

- G.D.H.Cole 

Liberty is one of the pillars of Constitutional mortality spelt out in the Preamble of the Constitution. It 

is pivotal in a democratic country. Besides, civil liberty refers to legal guarantees established by the 

government in a democratic society which are also basic freedoms given to the people and the same 

will not be curtailed by the government3. In other words, civil liberties are basic legal safeguards from 

the governmental actions. Freedom of Speech and expression is nucleus of civil liberties. The same is 

enshrined as a fundamental right under the Constitution4. This right is paramount for preserving 

democracy as it streamlines the exchange of plurality of opinions.  

Further, it is prime facie evident from the past shutdowns that the government passes an Order for 

Internet shutdown only the people express their dissent towards the govt.’s policy or any decisions. 

The recent blackout in 2019 was when people boycotted the amendment to Citizenship Act, 1955 and 

also the revocation of Article 370.  

Such an important right has been frequently desecrated by the government primarily by imposing 

internet blackouts. Internet has turned out to be a most widely used platform for expressing views. We 

have arrived at that point where the world looks void without internet. Furthermore, the Supreme Court 

 
* Student, BBA LLB (H), Presidency University, Bengaluru 
1 Software Freedom Law Centre, Internet Shutdowns, https://Internetshutdowns.in 
2 Supra Note 1 
3 1, Catwright &Conde, Human Rights in United States, (1st ed.2000) 
4 Article 19 (1) (a), Constitution of India, 1950 

https://internetshutdowns.in/
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has reiterated that the internet is one of the facets of Article 19 (1) (a) i.e. Freedom of speech and 

expression5. There shall be adequate supervision with regard to the arbitrary internet blackouts by the 

government.  

 

LAWS GOVERNING INTERNET BLACKOUTS 

Till August 2017, the legal regime with regard to internet shutdowns is mainly under three imprecise 

legislations6. They are: 

• Section 144 of Code of Criminal Procedure, 1973: Most of the times, the government invokes 

internet shutdown under Section 144 of the Code of Criminal Procedure, 1973. The underlying 

reason of this provision is to enforce interim measures to maintain public peace and order7. The 

provision empowers the District Magistrate, Sub-divisional Magistrate or any other Executive 

Magistrate to pass an order for maintaining security, public tranquility and other grounds 

mentioned under the provision8. The use of Section 144 to shutdown internet was considered to be 

legal9. But, the power under this provision cannot be used to restrain legitimate voice of opinions 

and exercising their democratic rights10. The order passed under this provision must be on material 

facts and the same is amenable to judicial review. The Constitution of India safeguards expression 

of diverse opinions and disapprovals and the same is basic structure of the Constitution11 and no 

law can take away it except on material reasonable grounds12. 

• Section 69A of Information Technology Act, 2000: In the context of Internet Shutdown, 

Information Technology Act, 2000 empowers the government to block any information that is 

generated or transmitted through any computer resource for the reasons that are enlisted in the 

provision 13 . Also, Supreme Court has upheld the Constitutional validity of this Section and 

categorically noted that Internet can be blocked under this provision14. This Act as compared to 

the Criminal Procedure Code has monitoring mechanisms i.e. checks and balances prior to 

imposition of shutdown order15. This provision more reliable than Section 144 which ordinarily 

passed ex-parte orders. Section 69A of IT Act read with Blocking Access rules indeed provide for 

a detailed procedure which also reflects the principles of natural justice16.  

• Section 5(2) of Indian Telegraph Act, 1885: Another regulating Act for internet shutdown is Indian 

Telegraph Act, 1885. While the intention of the Act is to regulate telegraphs, certain amendments 

to the Act expanded its scope17. Section 5(2) of the Act, gives power to the government to detain 

or even intercept the messages.  The fact of absence of rules with regard to manner and method 

of interceptions dispensed the exercise of power under Section 5(2) absurd. As an alternative, the 

Court should have suspended the application of the very section till the Central government comes 

 
5 Bhasin vs. Union of India, 
6  Nakul Nayak, The Anatomy of Internet Shutdowns – I (Of Kill Switches and Legal Vacuums), Centre 20 for 

Communication Governance Blog, Aug. 29, 2015, https://ccgnludelhi.wordpress.com/2015/08/29/the-anatomy-ofinternet-

shutdowns-i-of-kill-switches-and-legal-vacuums/ 
7 Section 144, Code of Criminal Procedure, 1973 
8 Supra Note 7 
9 Gaurav Sureshbhai Vyas vs. State of Gujarat 
10 Anuradha Bhasin v. Union Of India And Ors.; Gulam Nabi Azad v. Union Of India And Ors 
11 Keshavananda Bharati vs. State of Kerala 
12 Babulal parate vs. State of Maharashtra,  
13 Section 69A, Information Technology Act, 2000 
14 Shreya Singhal vs. Union of India, 
15 See Blocking Access Rules, 2009 
16 Refer Rule 8, Blocking Access Rules, 2009 
17 Bharati Airtel Ltd. Vs. Union of India 
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up with rules18. However, the court developed certain rules with regard to the interception which 

has to be followed till the government formulates rules19. The Court in the PUCL case has only 

developed the safeguards against arbitrary use of the section, but has not touched upon the 

Constitutionality of the very provision20.  

• The Current Regime- Temporary Suspension of Telecom Services (Public Emergency or Public 

Safety) Rules, 2017: These rules were formulated under Section 7 of Indian Telegraph Act, 1885 

as an answer to the all criticisms. Though, it is to be appreciated that the legislature has come up 

with such a specific enactment, but there are certain shortcomings in it. Firstly, there is no 

maximum time period for suspension of internet specified in the Rules. This gives the government 

unrestricted power to continue the shutdown order for indefinite period. Secondly, the rules have 

broadened the scope for initiation of internet shutdown orders as the grounds specified i.e. public 

emergency or public safety21 in the rules leave a room for wide interpretation. Furthermore, the 

members of Review committee under the Rules constituted entirely from executive branch of the 

State. This gives rise to question of impartiality.  

 

FREEDOM OF SPEECH IS PIVOTAL IN A DEMOCRATIC COUNTRY VIZ. INDIA 

The Freedom of Speech and Expression is categorized as bedrock of Democracy. It is also considered 

as one of the most fundamental freedoms. This freedom makes the democracy a purposeful one. The 

Preamble of the Constitution also guarantees liberty of thought, expression, belief, faith and worship. 

In view of the fact that the Constitution was a sequence of freedom struggle the framers of our 

Constitution were very meticulous about the freedoms including the ones under Article 19 not only 

include speech and expression but also to assemble peacefully22 and to form associations or unions23. 

This manifests that the right to express a point of view is inherently present in each and every citizen 

of this country.  

In addition to these, the Apex Court in its wisdom laid down various other rights under Freedom of 

Speech and Expression by way of interpretation. The same would include rights of media24, Right to 

advertise25, Right to portray social evils26, Right to dissent etc were considered as part and parcel of 

Article 19 (1) (a). Also, in a Landmark judgment of High Court of Kerala held that the right to internet 

as one of the facets of speech and expression27. 

In a Democracy, people’s opinion has more significance and this can be exercised by enforcing 

freedom of speech. Democracy without or curtailed freedom of speech is ultimately a dictatorship. 

This freedom forms one of the differences between democracy and dictatorship.  

The Freedom of Speech helps individual to form an opinion and express the same in a given situation. 

This is necessary for the success of democracy. The same can only be curtailed in case the situation 

falls under the category of reasonable restrictions28 mentioned under the Constitution. However, the 

government cannot restrict such a pivot right in the garb of reasonable restrictions. 

 
18 PUCL vs. Union of India 
19 Supra Note 18 
20 Supra Note 18 
21 https://dot.gov.in/sites/default/files/Suspension%20Rules.pdf 
22 Article 19(1) (b), Constitution of India, 1950 
23 Article 19(1) (c), Constitution on India, 1950 
24 Prabha dutt vs. Union of India, (1982)1 SCC 1; State vs. Charulatha, (1987) 4 SCC 373 
25 Tata Press Ltd. Vs. MTNL, (1995) 5 SCC 139 
26 Director General,Directorate General of Doordarshan & Ors. Vs. Anand Patwardhan & Anr., (2006) 8 SCC 433 
27 Faheema Shirin R.K vs. State of Kerala 
28 Article 19(2), The Constitution of India, 1950 

https://dot.gov.in/sites/default/files/Suspension%20Rules.pdf
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This freedom is necessary to any version of democracy. These days the views and opinions are 

expressed through internet which disseminates the same to wide set of people at a time. The internet 

shutdown is a practice by which the government avoids criticism and to prevent people from sharing 

their views. The Right to freedom of speech and expression includes the right to freely circulate ideas 

which upholds the democracy but, the rampant internet shutdowns suppress the very aim of 

democracy.  

 

INTERNET SHUTDOWN- CHILLING EFFECT ON SPEECH AND EXPRESSION 

The concern here is freedom of speech and expression over internet. There is no exaggeration to say 

that today’s world the internet stands as the predominantly used and most amenable medium for 

exchange of information. Expression over internet has gained momentum and is one of the major 

means of diffusing information. In light of this importance, the Supreme Court held that the freedom 

of speech and expression through the medium of Internet is integral part of Article 19(1) (a) and the 

same can only be restricted in accordance with the reasonable restrictions under Article 19(2) of the 

Constitution29. 

The rampant internet shutdowns by the govt. are causing crippling effect on the fundamental freedom 

of speech and expression. This was never encouraged by the Supreme Court and has consistently 

acknowledged that the laws should not be used in such a way that causes chilling effect to the speech 

and expression. One of the landmark cases in this regard is the case of S. Khushboo v. Kanniammal30: 

“…. If the complainants vehemently disagreed with the appellant's views, then they should have 

contested her views through the news media or any other public platform. The law should not be 

used in a manner that has chilling effects on the “freedom of speech and expression”. 

Furthermore, the Supreme Court in the case of Shreya Singhal vs. Union of India31, held that Speech 

which is innocent in nature must not be liable for unreasonable restrictions as it would cause chilling 

effect on free speech. 

The recent shutdown was for a period of 145 days32. Such a blanket restriction for such a long period 

of time also restricts the innocent speech to reach the public which doesn’t endanger the security of 

State. In light of these unrestrained long internet blackouts, no citizen of this country can exercise his 

freedom of speech and expression fairly and effectively. If such an essential medium to express 

opinions is restricted arbitrarily, no democracy will function effectively.   

 

INTERNET SHUTDOWN- AN UNCONSTITUTIONAL ACT OF GOVERNMENT 

The frequent internet shutdowns by the government raise doubt over the intentions of the government 

in observance of Constitution and its provisions. This act of government infringes Article 19 and 21 

of the Constitution.  

 
29 Anuradha Bhasin vs. Union of India, Writ Petition (CIVIL) No. 1031 of 2019 
30 (2010) 5 SCC 600 
31 (2013) 12 SCC73 
32 Supra Note 1 
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Internet has become indispensable part of our lives and is impossible to imagine life without it. It has 

become a catalyst of social and economic change. India has the second largest user base of internet in 

the world with 665.31 million users at the end of June 201933.  

Internet shutdowns are government’s-imposed impairment of access to internet for a particular period 

of time. It restricts a wide set of rights such as speech and expression, right to know, moreover it not 

only restricts freedom of speech and expression but all the ancillary rights flowing from it.  

The Hon’ble Supreme Court in the following cases upheld the significance of internet and freedom of 

speech and expression: 

• Faheema Shirin.R.K vs. State of Kerala – The court by upholding the importance of internet held 

that the right to internet access is part and parcel of right to education and right to privacy under 

Article 21 of the Constitution. 

• Anuradha Bhasin v Union of India & Ghulam Nabi Azad v Union of India – The court held that 

the freedom of speech and expression over interent is integral to Article 19 (1) (a) of the 

Constitution and the restrictions on the same must be in conformity with Article 19(2) of the 

Constitution.  

• Insurance Corporation of India v. Prof. Manubhai D. Shah – It was held that every citizen in this 

country has freedom to air one’s opinion and the same considered as life line of democracy. If 

the same is restricted unreasonably then it would sound like a death-knell to democracy.  

• Chintaman Rao v. State of Madhya Pradesh – The court held that the word ‘reasonable 

restriction’ implies that limitation imposed must not be arbitrary or excessive in nature. Further 

the word ‘reasonable’ connotes intelligent care and deliberation.  

• S. Rangarajan Etc vs P. Jagjivan Ram – The Court held that Article 19(1) (a) cannot be 

suffocated on the ground of threat of demonstration or of violence. That would be synonymous 

to antithesis of rule of law. Moreover, it is the duty of the state to protect this right as it is the 

liberty granted to the citizens against the state.  

The rights that people have offline must also be protected online and the same is applicable regardless 

of frontiers and through any media under Article 19 of Universal Declaration of Human Rights. 

Internet shutdown is violation the important fundamental rights guaranteed to the citizens by the 

Constitution. This arbitrary act of the government has cut down the communication of people 

belonging to a particular region with the rest of the world.  

It is the State’s obligation to ensure the security of state and other aspects by use of reasonable means 

and by the arbitrary internet shutdowns. The freedom of speech and expression is the first condition to 

liberty and such an arbitrary, unjust, unreasonable act must be held unconstitutional.  

 

CONCLUSION 

In this voguish century, internet has become intrinsic part of everybody’s lives. It has turned out to be 

a widely used platform for expression of views, thoughts. As the Sociological school believes that the 

law must be in pace with the changing needs of society. The Supreme Court recognized freedom of 

speech and expression online as one of ancillary rights flowing from Article 19(1) (a) of the 

Constitution. While, it is unfortunate that the India being one of the largest democratic nations has 

most internet shutdowns. 

 
33  https://www.financialexpress.com/opinion/how-social-media-has-become-indispensable-part-of-election-

campaigns/1385802/ 

https://www.financialexpress.com/opinion/how-social-media-has-become-indispensable-part-of-election-campaigns/1385802/
https://www.financialexpress.com/opinion/how-social-media-has-become-indispensable-part-of-election-campaigns/1385802/
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The framers of our Constitution believed freedom of speech and expression as the life jacket to keep 

democratic principles alive and State is also bound by it. The act of internet shutdowns is throwing 

India’s democracy into death-knell. Given that the Judiciary is the ultimate upholder of the 

Constitution must take sufficient steps to prevent the same.  

It is also to be noted that the Supreme Court held that the orders of internet shutdown are judicially 

reviewable and the same is a step forward to sustain the Constitutional ideals. While, it is also the 

obligation of the State to protect the liberty granted to the citizens against the State. The State must 

positively respond to the people’s dissent against them otherwise it defeats the very essence of ‘India, 

being a democratic country.’  
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SCOTUS ON RACIAL INEQUALITY 

- Sidhartha Singh* 

 

In the light of murder of George Floyd, it becomes pertinent to analyze how the Supreme Court of 

United States deals with the issues of Racial Inequality and White Supremacy. This Article deals with 

the same. 

 

A 17-year-old boy was walking home from a convenience store. A neighbourhood watch person 

‘assumed’ he was suspicious and followed him although the 911 dispatch unit specifically told him 

not to. The boy was found dead, 70 yards from his home, fatally shot. His name was Trayvon Martin. 

A 26-year-old African American emergency room technician was asleep in her bed with her husband 

when law enforcement officers barged in and shot the woman 8 times. It was found out that they were 

in the wrong house, investigating a case unrelated to the victim. Her name was Breonna Taylor. A 

security guard was arrested for allegedly using counterfeit notes to buy a pack of cigarettes. He was 

handcuffed, made to lay down on his stomach, whilst the Police Officer pressed down his neck with 

his knee for 8 minutes and 46 seconds till, he died of asphyxiation. His name was George Floyd. 

The common thread between all these victims is not only that they were African Americans, but also 

that none of the accused were ever convicted. And in the case of George Floyd only one out of four 

policemen were arrested and charged and that too for Second Degree Murder, Third degree murder 

and second-degree manslaughter, where the degree of intent is less. 

When people have no hope, they turn to the Judiciary to do justice and to restore their rights which are 

inherent in them by virtue of them being humans. Hence, we refer the Judiciary as the ‘Sentinel on the 

Qui Vive’. But it seems that in the late 19th century, Judiciary in the United States of America was not 

pro-active and progressive in the issues relating to Racial Inequality. This trend however changed for 

the good in the mid 20th Century.  

 

HISTORY OF THE SLAVE TRADE 

To trace the history of Racial Inequality, it is imperative to start at the beginning of the Slave trade in 

the United States. It is believed the practice of slave trading started when the Dutch Ship, ‘White Lion’ 

brought 20 slaves with them to the shores of British colony of Jamestown, Virginia. No exact figures 

exist but Historians believe that approximately 6 to 8 million slaves were brought from the African 

continent to the British Colony as they provided cheap labour. After the Revolutionary War (1775-83), 

the new U.S. Constitution tacitly acknowledged Slavery, when they guaranteed the right to possess 

any person held to ‘service or labour’. The Slaves were considered to be three-fifths of a person for 

the purposes of taxation and representation of the Black Community in Congress. 

The practice of Slavery was not spread pan America. The Northern States wanted to abolish this 

practice which led to the Abolitionist Movement, led by Frederick Douglas. However, the Southern 

States were not interested in ceasing their control over their slaves which resulted in the Civil War 

(1861-65). Then on 1st January, 1863, Abraham Lincoln issued an emancipation proclamation and 

declared, “slaves within any state, or designated part of a State…in rebellion…shall be thenceforward, 

and forever free.” 

 
* Student, BA LLB (H), Third year, Amity Law School, Delhi (GGSIPU) 
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JUDICIAL DECISIONS 

Before the proclamation made by President Lincoln in 1863, six years back, the Supreme Court of the 

United States decided one of the most infamous case, Dred Scott v. John F.A. Sandford.1 This is the 

case which laid the bedrock for years of judicial oppression. In this case, a Military man owned a slave, 

Dred Scott. He travelled from Missouri (which allowed Slavery) to Illinois (which had abolished 

Slavery) and later on returned back to Missouri. He argued that since he was temporarily in free 

territory, i.e. Illinois, he is no longer a slave. An all-white jury decided in his favour and freed him. 

Though the Missouri Supreme Court overturned the lower court ruling and enslaved Scott. The case 

went onto Supreme Court. The Apex court decided in favour of Scott, in a 7-2 decision, but set a 

precedent which was inherently unjust and unfair. Chief Justice Taney wrote the majority opinion and 

said, “African Race were not included under the name of Citizens of State and were not in 

contemplation of the Framers of the constitution when these privileges and immunities were provided 

for the protection of citizens in other States.” The court essentially stated that the Black men, regardless 

of their status as free or enslaved, are not ‘People’ within the meaning of the Constitution when it was 

first drafted and as such have no protection under it. 

After the Slavery was formally abolished in 1863, The Congress passed various legislations, such as 

the Civil Rights Act, 1866 and Civil Rights Act, 1875 to further their cause for equality. They also 

amended the Constitution via the 14th Amendment (1868) and the 15th Amendment (1870) which 

basically granted equal protection to the enslaved people and broadened the scope of citizenship rights. 

To circumvent all these legislations and the Constitutional amendments, the Southern States passed 

legislations which are referred as Jim Crow Laws. They were a collection of local legislations and 

statutes which legalized the policy of segregation. Some of the laws allowed voting rights to only those 

people whose Grandfathers have voted before 1867. There were laws which granted power to the 

election officers to ask questions from the electorate to check their literacy. Only those who were 

literate in the opinion of the election officers were termed eligible to vote. Naturally the Blacks were 

asked harder questions in comparison to Whites.  

One of such law was the Separate Car Act, 1890 which was passed by Louisiana Legislature. It 

required the railroad Authorities to maintain separate cars for Whites and the ‘Coloured’. This 

legislation was challenged in the Supreme Court on the grounds that it violates the 14th Amendment 

of the Constitution in the case of Plessy v. Ferguson.2 The Supreme Court in this case propounded 

the infamous “Separate but Equal Doctrine” (although the Court used the phrase, ‘Equal but 

Separate’). Homi Plessy was a half African American passenger who was thrown out of the train 

because he showed the audacity of sitting in the White Car. He challenged the law before SCOTUS. 

The Supreme Court in a 7-1 decision upheld the Louisiana Law and stated that the law merely kept the 

races segregated but in no way the public accommodation was inferior to those of the Whites. Since 

there is no inherent inequality in the accommodation of the Whites and the Blacks even though both 

groups are segregated on the basis of their race, the act doesn’t violate the Constitution. The lone 

dissent of Harlan J. has now become a part of folklore. He stated, “In the eye of the law, there is in this 

country no superior, dominant, ruling class of citizens. There is no caste here. Our constitution is 

colour-blind, and neither knows nor tolerates classes among citizens. In respect of civil rights, all 

citizens are equal before the law. The arbitrary separation of citizens on the basis of race, while they 

are on a public highway, is a badge of servitude wholly inconsistent with the civil freedom and the 

equality before the law established by the Constitution. It cannot be justified upon any legal grounds." 

 
1 60 U.S. 393 (1856) 
2 163 U.S. (537) 
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The ‘thin disguise of public accommodation’ as opined by Harlan J. was pierced in the landmark case 

of Brown v. Board of Education of Topeka, 19543. This case had many stalwarts appearing before 

the Hon’ble Court including Thurgood Marshall, who went onto become a Supreme Court Justice. 

This case marked the end of the Separate but Equal Doctrine. This case was a consolidation of cases 

arising out of various states such as Kansas, South Carolina. Virginia, Delaware and Washington D.C. 

in relation to the policy of segregation of schools on the basis of race. The Petitioners argued that such 

policy is violative of the Equal Protection Clause. In a unanimous opinion, the SCOTUS declared that 

‘separate but equal’ facilities are inherently unequal and violated the Equal Protection Clause 

enshrined under the 14th Amendment. Chief Justice Earl Warren writing for the majority also stated 

that that, “in the field of public education the doctrine of separate but equal has no place.” 

This judgment ushered in the era of a progressive Court. Another important judgment was delivered 

by the Apex Court in the landmark case of Shelly v. Kraemer4, which dealt with the issue that whether 

the Exclusionary Covenant violated the 14th Amendment. To understand the ratio of this case it is 

imperative to know about Exclusionary Covenants. They are covenants which restricts the sale or 

occupation of real property on the bases of race, caste, religion, ethnicity, sex, nationality or other such 

grounds which are prima facie considered discriminatory. 5  In this case a St. Louis, Missouri 

neighbourhood enacted an exclusionary covenant designed to prevent the African American and Asian 

Americans form living in the community. In 1945, the ‘Shellys’, an African American family moved 

into the neighbourhood which resulted in Louis Kraemer filing a suit to enforce the covenant. In an 

unanimous opinion offered by the Apex Court written by Chief Justice Vinson, the Court stated that 

enforcement of racially restrictive covenants violate the equal protection clause.  

An archaic law which restricted interracial marriages was struck down in the landmark case of Loving 

v. Virginia6. In this case Mildred and Richard Loving were residents of Virginia and wanted to marry 

each other. However, they couldn’t marry, as the Virginia State laws prohibited interracial marriage. 

So, they went to Washington D.C. and got married. But upon their return to Virginia they were arrested 

and were sentenced to prison. They challenged the Virginia Law as violative of the Equal Protection 

Clause. The SCOTUS in a unanimous decision held that, “Under our Constitution, freedom to marry, 

or not marry, a person of another race resides with the individual and cannot be infringed by the 

State.” 

 

CONCLUSION 

After analysing the law as propounded by the SCOTUS in variety of cases on the contour of Racial 

Inequality it is evident that Apex Court’s stance on the issue changed from the 19th Century till the mid 

20th Century and became rather progressive. The judgments in Brown v. Board of Education (supra) 

and Loving v. Virginia (supra) are benchmark in Black Rights Movement.  

Race plays an important part in the American Society. It is ingrained in the very fabric of the nation. 

Though it would be utterly naïve to believe that discrimination on the basis of race only happens with 

the Black Community as evidenced by the incident of rounding up and imprisonment of Japanese 

Residents during World War II, or as seen in the Landmark case of Lum v. Rice.7 

 
3 347 U.S. 483 (1954) 
4 334 U.S. 1 (1948) 
5 To read more about this Principle in Indian Context read the judgment of the Apex Court in Zoroastrian Co-operative 

Housing Society Ltd. & Anr. v. Dist. Registrar Co-Operative Societies (Urban), and IMA v. UOI 
6 388 U.S. 1 
7 275 U.S. 78 
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The murder of George Floyd brought to the fore, the demon of White Supremacy prevalent in the 

American Society. One doesn’t need to look far but only 4 months back when Ahmad Aubrey was 

murdered by a White ex-policeman. His only crime was to run through a White neighbourhood in 

Georgia. The Congress need to take Affirmative Action in order to stifle this sense of Superiority. And 

apparently the need of such action now is more than ever when the Congress doesn’t find White 

Supremacist as offensive.8 Although the Public outcry after the lynching of George Floyd made me 

believe in the dream of Martin Luther King Jr. 

 

 
8 Iowa’s Congressman Steve King comment to the Times 
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POLYGAMY – WHY PROHIBITED? 

- Swastika Nandwani* 

 

ABSTRACT 

Polygamy means a system of marriage wherein one person is married to more than one spouses. In 

general, Polygamy is considered to be of two types- Polygyny (when a man has multiple wives) and 

Polyandry (when a woman has multiple husbands). However, the most prevalent among these two 

have been the practice of Polygyny. Since Ancient times, Polygamy was a largely prevalent practice 

in India. However, since 1955, Section 5(i) and Section 17 of the Hindu Marriage Act render a 

Polygamous marriage void and Punishable under the Indian Penal Code, 1860. There has always 

been a lot of deliberation on how the laws are biased against the Muslims as the Islamic Laws as 

Muslim men are allowed to have up to 4 wives. This contention has always been denied by the courts 

and the Government stating that personal laws are given preference over other laws according to the 

Constitution of India. 

 

RESEARCH PROBLEM 

When it comes to Polygamy in India, the major discussions have always been on the basis of Islamic 

Law. There have been very few discussions based purely on the Hindu Marriage Act, 1955 rendering 

the second marriage void. There have been a lot of debates on how there has been a discrimination 

among Hindus and Muslims, however, very few talk about the benefits of Monogamy and how it would 

benefit the society and the economy. There have been very few discussions on the social construct of 

the time when Polygamy was allowed in India and how it was different from today’s day and age. 

 

RESEARCH QUESTIONS 

1) What is Polygamy? 

2) Why is Polygamy prohibited under the Hindu Marriage Act, 1955? 

3) What are the different Polygamy Laws in India? 

4) What are the laws Prohibiting Polygamy?  

 

INTRODUCTION  

Polygamy refers to a system of marriage wherein one person is married to more than one spouses. The 

practice of having more than one spouse was widely prevalent in Ancient India. During those times, it 

was considered as a matter of status symbol, personal choice and even moral or religious obligations. 

In general, Polygamy is considered to be of two types- Polygyny (when a man has multiple wives) and 

Polyandry (when a woman has multiple husbands). However, this paper discusses only about the 

former and the term ‘Polygamy’ refers to the practice of Polygyny wherein a man marries multiple 

women.1 

Section 5 of the Hindu Marriage Act, 1955 reads as- 

 
* Student, BBA LLB (H), Third Year, NMIMS’ Kirti P. Mehta School of Law 
1 Population Association of America (2010), Polygamous Marriages in India. 
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“Conditions for a Hindu marriage: -A marriage may be solemnized between any two Hindus, if the 

following conditions are fulfilled, namely: - 

(i) neither party has a spouse living at the time of the marriage;”2 

Section 11 of the Hindu Marriage Act, 1955 reads as: - 

“Void marriages: -Any marriage solemnised after the commencement of this Act shall be null and void 

and may, on a petition presented by either party thereto 11 [against the other party], be so declared 

by a decree of nullity if it contravenes any one of the conditions specified in clauses 

(i), (iv) and (v) of section 5.” 

Section 17 of the Hindu Marriage Act 1955 reads as- 

“Punishment of bigamy: - Any marriage between two Hindus solemnized after the commencement of 

this Act is void if at the date of such marriage either party had a husband or wife living; and the 

provisions of sections 494 and 495 of the Indian Penal Code (45 of 1860), shall apply accordingly.”3 

These two provisions of the Hindu Marriage Act, 1955 make it clear that marrying more than one 

woman at the same time is a punishable offence, the punishment for which may extend up to 7 years 

along with a fine as per section 494 and up to 10 years plus fine as per Section 495 of the Indian Penal 

Code, 1860. It also says that a second and subsequent marriages would be marriage would be 

considered void. 

 

HISTORY OF POLYGAMY IN INDIA 

Since the ancient times, there was a belief that Hindu religious laws permitted Polygamy in an 

unrestricted manner an no specific rules or guidelines were ever established with respect to having 

more than one spouse.   

When India was being rules by the Islamic rulers, they did not touch upon the topic of Polygamy and 

let the Hindus practice is on their own terms. Even the British rulers did not show any interest in 

reforming or abolishing the rules on Polygamy.   

In the Bengal province in 1872, the Bhramosamajis were successful in legally adopting a special law 

which forbade bigamy and dictated monogamy.  

However, after the Independence of India, various provincial legislatures like Bombay, Madras, 

Saurashtra and Central Provinces started adopting anti bigamy laws for Hindus. Finally, in the year 

1955, the Hindu marriage Act was adopted which put a blanket ban on bigamy/ Polygamy for Hindus, 

Buddhists, Jains and Sikhs and declared such marriages void and penal.4 

In the year 1952, in State of Bombay v. Narasu Appa Mali 5 ,  the High Court upheld the 

criminalization of bigamy for Hindus under the Bombay Prevention of Hindu Bigamous Marriages 

Act 1946. However, the court was also challenged with the question that this provision somehow 

violated the equal protection rights by discrimination between Hindu and Muslim Males as the latter 

were allowed to indulge in Polygamous marriages. between religious faith and belief and religious 

practices. The High Court of Bombay held that under Article 25(a)(b), the state can amend the personal 

laws of Hindus and the fact that in the Muslim Laws, Polygamy is considered to be valid. The court 

 
2 Hindu Marriage Act, 1955. 
3 Hindu Marriage Act, 1955 
4 http://lawcommissionofindia.nic.in/reports/report227.pdf 
5 State of Bombay v. Narasu Appa Mali, A.I.R. 1952 Bom. 84, 
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further reasoned that as per the Indian Constitution different communities have different laws of 

marriage and different religious groups and theses laws are recognized by the Indian Constitution.  

In the case of Smt. Leela vs Dr. Rao Anand Singh And Anr.,6 the Rajasthan High Court held that, 

“Prior to the present Act, polygamy was valid and permissible under the Hindu Law although some 

States had enacted legislations to prevent polygamy in their respective areas. The present Act has 

introduced the rule of monogamy and has made bigamous marriages, if contracted after the coming 

into force of the Act, null and void, vide Section 11 read with Section 5(1). The question of statutory 

enforcement of monogamy was accompanied by a controversy over earlier valid polygamous 

marriages.” 

 

COMPARATIVE STUDY OF POLYGAMY LAWS IN HINDUISM AND ISLAM 

During the Ancient times, as per the traditional Hindu Laws, men were allowed to practice Polygamy 

in certain situations and on some stipulated grounds.7 However, as per the modern laws of Hinduism, 

Polygamy is strictly prohibited. 

However, the Muslim laws, one is allowed to marry up to four times. The Holy Quran states that: - 

“And if you fear that you will not be fair in dealing with the orphans, then marry as many of women 

as may be agreeable to you, two or three, or four; and if you fear you will not deal justly, then marry 

only one or what your right hand possesses. That is the nearest way for you to avoid injustice.”8 

This extract says that if a Muslim comes across a female orphan who is forlon, forsakn and neglected 

by the society, he may, if he can accommodate, marry for a second, third, or fourth time provided that 

he can be fair to his second and subsequent wives. 

According to the Muslim laws, Marriage is a relation based on a permanent contract between a man 

and a woman for intercourse and procreation of children. The said man and woman are considered as 

parties to the marriage and also as Husband and wife after the marriage.9 Hence, Muslim law is 

nothing but a civil contract unlike the Hindu Marriage which is considered as a sacrament between a 

man and a woman. 

 

CONCLUSION 

Polygamous marriages had been existent in India since a very long time it was very common for men 

to have more than one wife until the British rule. Post-independence, various states came up with their 

own acts in order to ban bigamy/polygamy. However, it was still valid in most of the states throughout 

India until 1955 when the Hindu Marriage Act was passed and section 5(i) and section 17 made such 

marriages void. However, there has always been a contention that there has been a discrimination 

among Hindus and Muslims as Muslims are allowed to marry up to four times. This issue has always 

been denied by various courts and the Government stating that the Indian Constitution recognizes the 

marriage and divorce laws of all Communities and if a personal law allows certain customs, they shall 

be allowed by the Indian law as well. 

 

 
6 Smt. Leela vs Dr. Rao Anand Singh And Anr., AIR 1963 Raj 178 
7 Menski, Werner F., ‘Hindu Law Beyond Tradition and Modernity’, Oxford University Press, Fourth Edn., 2011, p.377 
8 Verma, B.R., ‘Commentaries on Mohammedan Law’, Law Publishers Pvt. Ltd.,Twelth Edn.,2011 p. 78 
9 Tyabji’s, ‘Muslim Law’, 4th Edn. p. 44 at para 21. 

https://indiankanoon.org/doc/1243269/
https://indiankanoon.org/doc/635068/
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AN OVERLOOK ON RIGHTS OF REFUGEES 

- Sidrah Jami 

 

ABSTRACT 

Refugees have been considered a minority in our society. There have been various instances where 

they have been victims of mistreatment and violence. This paper will focus on the concept of 

Refugees. Firstly, it will emphasise on the definition of refugees in International Law. Secondly, the 

paper will focus on rights of the refugees given under The Refugee Convention 1951, International 

Covenant on Economic, Social and Cultural Rights, International Convention on the Protection of 

All Migrant Workers and Members of Their Families 1990. It also provides a comparison of the 

rights of refugees with citizens and non-citizens. It will also focus on some case laws in relation to 

the rights given under the Convention. Thirdly, the paper will provide a study of the refugee situation 

in India. India has been a part of various conventions and international treaties which look after the 

rights of refugees. India has given shelter for Refugees who escaped away from neighboring 

countries especially from Sri Lanka, Myanmar, China and Bhutan. Under the last section various 

suggestive measures are given for the protection of the rights of the refugees. 

 
INTRODUCTION 

A refugee is someone who has been compelled to escape their nation because of abuse, war, or 

savagery. A refugee had a fear of mistreatment for reasons of race, religion, nationality, political 

assessment or participation in a specific social group1. Cruelty and atrocities have been faced by the 

people as a result of the wars. The mercilessness and monstrosities looked by the individuals because 

of the wars are past any extent of a creative mind and no measure of compassion can make up for the 

misfortune. The paradigm shift is caused in the lives because of the quarrel between organisations that 

are construed as bodies for harmony and law making among these residents themselves. The refugees 

enjoy several rights comprising of significant civil, political, monetary and social ones. There is a one-

sided use of the definition under which the people of one nationality are denied the refugee rights and 

status while the equivalent of another nationality in comparative conditions are conceded the rights 

and status. Another degree of potential discrimination involves the degree of fair treatment accessible 

to the displaced people in correlation with that of the residents of that country. A human right treaty 

body is prudent in analysing, comparing and mediating the rights of the residents and displaced 

people.2 

 

RIGHTS OF THE REFUGEES IN INTERNATIONAL DOMAIN 

Article 5 sets out the rights that are enjoyed by the refugees under the Refugee Convention 1951. It 

additionally gives equivalent access to benefits under the Geneva Convention for refugees. 

 International Covenant on Economic, Social and Cultural Rights (“ICESCR") is an inclusive 

instrument which provides a detailed elaboration of economic and social rights. General Comments 

focuses on the implementation of the treaty. Article 6 studies the examination of refugees with resident 

 
1 UN Refugees, http://www.unrefugees.org/what-is-a- refugee/ 
2 Tom Clark and Francois Crepeau, Mainstreaming Refugee Rights. The 1951 Refugee Convention and International 

Human Rights Law, 389, 395 (1999) (The Refugee Definition as a Passport to Asylum)  
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or non-resident by defining 'in the same circumstances' based on rights in issue and the application of 

human rights treaties to refugee situation. Article 12 of the International Covenant on Civil and 

Political Rights ("ICCPR") lays down the right to leave and come back to one's nation which has been 

deciphered as offering an option to leave and enter to certain non-residents like a stateless individual. 

In Stewart Vs Canada3, the Human Rights Committee stated the forbiddance of expulsion in some 

cases especially where the individual is stateless. It also expressed that the rights of a registered refugee 

are same as that of a stateless one. Refugee convention also provides provision for necessary certifiable 

measures to encourage the option to go out of and come back to a similar nation. These are 

administrative assistance (Article 25), travel documents (Article 28) and identity papers (Article 27). 

Article 31 of the Refugee Convention states that the refugees cannot be penalised. It is an affirmative 

measure which is in favour of the refugees. The 1951 UN Refugee Convention and the EU Charter of 

Fundamental Rights oblige the European countries to provide asylum to those who seek it. The hidden 

justification behind this is to provide a shield to fundamental human rights as one's life and the lives 

of the loved ones are of extreme significance and no act can rip an individual off from his life. 

The Human Rights Committee deciphers Article 12 and Article 13 of ICCPR concerning who is 

'lawfully within the territory of a State’. It encourages them in figuring out who is qualified for the 

ICCPR rights. The International Convention on the Protection of All Migrant Workers and Members 

of Their Families 1990 concedes right to the transient labourers who loath customary rights. Under 

Anumeeruddy- Cziffra et al v Mauritius4, it was laid down that The Human Rights Committee has to 

deal with rights of entry hearing in an expulsion procedure5.  Rule 55 under Customary International 

Humanitarian Law states that in case of international armed conflict, the Fourth Geneva Convention 

requires the States to "allow the free passage of all consignments of medical and hospital stores" 

proposed uniquely for civilians and "the free passage of all consignments of essential commodities for 

children under 15, pregnant woman and maternal cases.” In non-international armed conflict, Article 

33 of the Convention consists of the Additional Protocol II which permits and gives access for 

humanitarian alleviation to civilians in need. It likewise expressed that the consent of the parties is 

important for the implementation of protocols. 

Under the case of Gonzalez vs Canada (Minister of Employment and Immigration)6, a private soldier 

in action against furnished adversary was not liable for a war crime or unspeakable atrocity within the 

Convention refugee definition. Every individual case will rely upon on its own specific facts and 

conditions. In such circumstances, the demise of innocent civilians that happened at that point or during 

an activity against an armed enemy, such deaths were not setbacks of war, yet rather came from an 

intentional, deliberate and outlandish demonstration of murdering and butchering. Refugee 

Convention grant rights to refugee according to the rights of citizens and other classes of non-citizens. 

There are certain rights given to refugees in comparison with citizens are rights pertaining to religion 

(Article 4), court access elementary education (Article 22(1)), labour legislation (Article 24), rationing 

(Article 20), fiscal charges (Article 29), artistic rights (Article 14). 

 Rights which are given to refugees in comparison with non- citizens are included in articles 

exemption from reciprocity (Article 7(1)), property (Article 13), self-employment (Article 18), 

freedom of movement (Article 26) and profession (Article 19). 

 
3 [2002] 2 S.C.R. 645, 2002 SCC 46 
4 Shirin Aumeeruddy-Cziffra and 19 other Mauritian women v. Mauritius, Communication No. R.9/35, U.N. Doc. Supp. 

No. 40 (A/36/40) at 134 (1981) 
5 Tom Clark and Francois Crepeau, Mainstreaming Refugee Rights. The 1951 Refugee Convention and International 

Human Rights Law, 389, 397-398 (Freedom of Movement, Illegal Entry, Documentation, Naturalisation. 
6 [1994] 3 F.C.646, 26 May 1994 (Canadian Federal Court of Appeal) 
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REFUGEE RIGHTS IN INDIA 

India’s status of a refugee has seen a consistent progression of refugees from many of its neighbour 

countries. The Indian legitimate system has no proper law to manage the huge refugee population. 

National Human Rights Commission (NHRC) has gave many reports making changes to the obsolete 

Foreigners Act (1946)7. It is the current law counselled by authorities concerning refugees. 

 Under this act, the term ‘foreigner’ is characterised by aliens temporarily or permanently living in the 

nation. This law doesn't contain the term ‘refugee’ and places them, along with immigrants, and 

tourists in this broad category. Therefore, it deprives them of privileges available under the Geneva 

Convention.To characterise the word in Indian lawful terms is hypothetically impractical since the 

Foreigner’s Act (1946) or its revisions or augmentations, contains or defines the term. However, 

Justice P N Bhagwati in 1997, proposed to develop a uniform national law on refugees. Any individual 

who is outside his/her Country of Origin and is not allowed to return and avail benefits and protection 

of that country because of ethnic identity, race, foreign domination, gender, religion. The World 

Refugee Survey 2007 led by the United States Committee for Refugees and Immigrants (USCRI) and 

most recent figures from the United Nations High Commissioner of Refugees (UNHCR) portrayed 

that around 435,900 refugees and asylum seekers in India.8 

These reports additionally proposed that around 17,900 have been new asylum seekers in 2007. India 

provides shade to displaced people from neighbouring countries who have been compelled to escape 

away from their own origin nation because of political mistreatment, internal or external conflict or 

violation of human rights.  

India is not a part of the Convention Relating to the Status of Refugees or the 1967 Protocol. It has 

been a signatory to conventions, national and international treaties relating to universal human rights 

and refugees such as the Universal Declaration of Human Rights, UN Deceleration on Territorial 

Asylum (1967), and the International Convention on Civil and Political Rights. India is a member of 

the Executive Committee (ExCom) of the UNHCR. 

It helps in favouring and directing the material to help projects of the UNHCR. Therefore, we see, 

India respects international treaties for the treatment of individuals who are living inside the region; 

but, it chooses to implement its own domestic laws for dealing with refugee communities in the nation. 

India permits UNHCR to interfere only in crisis circumstances like the rehabilitation of refugees from 

Afghanistan or the autonomous region of Tibet or dislodging Chakma tribals from Bangladesh. Few 

reports evaluated that only 18,500 out 300,000 refugees received UNHCR protection in India in 19989.  

The UNHCR as the universal body gives the fundamental motivation for legislature to build up the 

structure of a uniform national law on refugees to meet international criticism with respect to the state 

of displaced persons in the nation.  

The conditions hidden in the mass migration of refugees from their nations of origin differ from 

political oppression in the case of the Chin refugees of Myanmar, or the refugee situation arising 

between the Sri Lankan Tamils, the Sinhalese government and Indian Tamils. These refugee 

 
7 Rajeev Dhavan, “On the Model Law for Refugees: A Response to the National Human Rights Commission (NHRC),” 

NHRC Annual Reports 1997- 1998, 1999-2000 (New Delhi: PILSARC, 2003) 
8  World Refugee Survey US Committee for Refugees and Migrants, http://www.refugees.org/article.aspx?id=1941. 

Accessed on, 2007.  
9 Ibid. 
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populations deserve their fundamental human rights and the help that can be managed by the 

Government of India. India has provided refugee status to a number of people from countries. The 

total number of Tamil refugees that flee away from Sri Lanka was 99,600. About 50,000 refugees from 

Myanmar also took shelter in India. There was an estimate of 30,400 refugees comprising of Sikhs and 

Hindus from Afghanistan. India also provides shelter to 10,000 refugees from Nepal.  

 

CONCLUSION 

Refugees are a vulnerable section in society. they have been protected under various international 

conventions and national laws. Refugees should be given proper facilities of shelter, food and water. 

They should be allowed to enter public places and should be allowed to live a life with dignity. The 

government should implant laws for the benefit of the refugees and should provide assistance and help 

to them. There should also be interference from the various national and international organisation for 

the protection of rights of refugees and asylum keepers. Refugees are also human beings and should 

be treated equally and accepted in society.  
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ANALYSIS OF SECTION 304B IPC – DOWRY DEATH 

- Tanya Sahay* 

 

ABSTRACT 

Since many years’ dowry deaths have been and still are a burning issue in the society. It is 

increasing day by day due to social culture, traditional mentality and life style in the family. The 

unnatural death of newly married young woman due to dowry is routine headline of every 

newspaper. Protection of young married women against harassment and cruelty on account of dowry 

is becoming more and more in need. In India marriage is so steeped into traditions and deep rooted 

in social cultural values and practices that it has become an arrogant and stubborn ritual followed 

by generations after generations. 

Dowry death has also become a big challenge to the modern society, moral values and for legal 

officers to get justice not only to eliminate this social hazard but also to punish the culprits in 

effective manner to make the world free from it forever. Why there is a need for dowry? Or how did 

dowry death become a system? This question revolves in circles and no one was able to break 

through this loophole. Until we spoke and rose our voice against such evil dwelling in our society. 

Dowry is the transfer of parental money, gifts or even property at the marriage of a daughter to the 

groom side. Due to receiving or taking such material things society became greedy which lead to 

crimes like dowry death. Thus, Dowry prohibition Act, 1961 was enacted to prohibit in giving or 

taking of dowry and related offences. 

 

DOWRY SYSTEM IN INDIA 

Dowry system was a result of the ongoing practice of giving and taking dowry during arrangement of 

marriage. The dowry system in India is nothing but bride’s family giving to the groom, his parents, or 

his relatives as conditions of the marriage. Dowry is like the nature of payment in cash or some kind 

of gifts given to the bridegroom's family along with cash, jewellery, electrical, furniture, bedding, 

crockery and other household items that the newlyweds setup their home. Initially at the time of 

marriage, when money is given by bride’s family is as per demand of the in-laws but later on as the 

hunger of dowry increases extremely high it is ultimately followed by torture of bride and ends up in 

her death. 

The dowry system has put great emotional and most importantly financial burden on bride’s family. 

They have been put in such place where they are stuck thinking they only have one choice that is to 

agree with the terms and conditions of groom’s family. When such situations exceeds & turns into 

heinous crimes which leads to domestic violence, abuse, abortion and even death forming itself as a 

system, dowry system. The payment of dowry has long been prohibited under specific Indian laws 

including the Dowry Act under specific law including the Dowry Prohibition Act, 1961 and 

subsequently by Section 304-B and 498-A of the IPC. 

The Legal definition of dowry as Dowry in the sense explained by dowry prohibition Act is that it’s a 

demand for property of valuable security with the marriage i.e. it is a consideration from the side of 

the bride's parents to the groom or his parents or relative guardian for the agreement to wed the bride 

to be. Though the Dowry Protection Act, 1961, Section 3 specifies that the penalty for giving or taking 

 
* Student, BA LLB (H), Balaji Law College, Savitribai Phule Pune University 
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dowry does not apply to presents which are given at the times of a marriage to the bride or bridegroom, 

when no demand for them have been made. 

Now the Protection of such young married women against harassment and cruelty on account of dowry 

is responsibility of government. In increasing number of dowry deaths, guidelines have been laid down 

by the Government of India for examination of such cases and the law in respect thereof has been 

suitably amended. Laws embedded in Indian Penal Code, Criminal Procedure Code and Indian 

Evidence Act are amended as per the criminal law Act, 1983 to deal effectively with cases of dowry 

deaths and also the cases of cruelty to married women by their in laws.  

In the past woman used to do self-burning rituals after death of her husband in Hindu community 

among other things such as 'Sati-Pratha or Joher’. But nowadays, many are being burnt alive by their 

husbands and or in-laws or relatives. In majority of these cases, dowry is the prime motive behind this 

terrible crime. The greed and hunger for money, property or any kind of materialistic which seems 

valuable is increasing even though laws have been in effect for decades protecting them. It’s often 

criticized as being ineffective. Then also practice of dowry deaths and murders continues to take place 

unchecked in many parts of India and this has further added to the concerns of enforcement. To protect 

women, they applied section 498-A of the IPC which required the bridegroom and his family to be 

automatically arrested if a wife complains of dowry harassment. But then the law was widely abused 

and in 2014, the Supreme Court ruled that arrests can only be made with a magistrate's approval. A 

continual battle of back and forth on protection of women has been going on for many decades.  

 

DOWRY DEATH CRIMES 

Dowry is considered as a major contributor towards violence against women in India. Some of these 

offences include physical violence, emotional abuses, and even murder of brides and young girls prior 

to marriage. The types of dowry crimes relate to cruelty include torture and harassment of a woman 

by forcing her to meet a demand for property or valuable security. Even verbal attacks accompanied 

by beating or harassment in order to force the woman or her family to yield to dowry demands. Then 

there are crimes like domestic violence including physical, emotional and sexual assault, also abetment 

to suicide or ultimately dowry death, meaning issues of bride burning and murder. This is what dowry 

death is. 

Section 304B Of Indian Penal Code 

Section 304B of Indian Penal Code states dowry death.  Its states: - 

(1)Where the death of a woman is caused by any burns or bodily injury or occurs otherwise than under 

normal circumstances within seven years of her marriage and it is shown that soon before her death 

she was subjected to cruelty or harassment by her husband or any relative of her husband for, or in 

connection with, any demand for dowry, such death shall be called “dowry death”, and such husband 

or relative shall be deemed to have caused her death. Explanation - For the purpose of this sub-section, 

“dowry” shall have the same meaning as in section 2 of the Dowry Prohibition Act, 1961 (28 of 1961). 

(2) Whoever commits dowry death shall be punished with imprisonment for a term which shall not be 

less than seven years but which may extend to imprisonment for life. 

Explanation: - 

Section 304B talks about what comes under as a dowry death, meaning when a woman’s death can 

be stated as associated with dowry.  Death of woman should be either caused by burns or bodily 

injury or otherwise under normal circumstances. Death should have been occurred within 7 years 

of her marriage. The woman must have been subjected to cruelty or harassments by her husband 
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or any relative of her husband. Such cruelty or harassments should be or in connection with, any 

demand for dowry. Such cruelty or harassment should have been subjected soon before her death. 

If death of women caused under the above circumstance, the husband and husband's relative will 

be presumed to have caused a dowry death and be liable for the offences, unless it is proved 

otherwise. 

Thus, Punishment under section 304-B (2) of IPC says whoever commits dowry death shall be 

punished with imprisonment for a term which shall not be less than 7 yrs. but which may extend 

to imprisonment for life. 

Case Laws 

1. Hira Lal and Ors vs State (Govt. Of Nct) Delhi on 25 July, 2003, Criminal appeal No 825 of 

2002.  High Court had reduced the sentence to three years in case of accused –appellant Hiralal 

and Angoori Devi, while upholding their conviction under Section 304B IPC. Since the 

appellants 1 and 2 were released on bail pursuant to the order dated 25.10.2002, they shall 

surrender to serve out the remainder of the sentence, if not already served. The appeal is disposed 

of accordingly. 

2. Soni Devrajbhai Babubhai vs State of Gujarat And Ors on 28 August, 1991. Equivalent citations: 

1991 AIR 2173, 1991 SCR (3) 812. In this case SC held that term normal circumstances apparently 

mean not by natural death. 

 

 

CONCLUSION 

When a bride leaves the parental home for the matrimonial home, leaving behind sweet memories with 

a hope that she will be in a new world full of love in her groom's house. But the alarming rise in the 

number of cases involving harassment to the newly wed girls for dowry shatters the dreams. In-laws 

are characterized to be outlaws for perpetrating a terrorism which destroys matrimonial home. The 

terrorist is dowry, and it is spreading tentacles in every possible direction. It should be accepted that 

wanted result can’t be gained by enactment of law alone against dowry. This social curse has to be 

treated with the force of organized approach by women welfare organizations, public servants, and 

judiciary. Nevertheless, an improvement in educational status of the females and providing easier job 

opportunities or self-employment facilities will help in decline of dowry deaths. In addition, 

educational cum awareness programs should be designed to stop the future crimes. In my opinion, a 

rational and practical approach on the above-mentioned matter will certainly be helpful. 
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COPYRIGHT ASSIGNMENT AGREEMENTS: AN OVERVIEW  

- Kavleen Kaur Khurana* 

 

ABSTRACT 

This article encompasses one of the paramount Drafts under Conveyancing; an overview of the 

Copyright Assignment Agreements under the scope of Conveyancing of Copyright Ownership Rights 

amongst parties. There are various Modes required to Assign a Copyright and several Clauses like 

Interpretation, Waiver of Moral Rights, Consideration, Limitation, Warranty etc., are included, 

comprising which a Copyright Assignment Agreement is thus drafted. 

Key Words: Copyright Assignment Agreements, Conveyance, Clauses, The Copyright Act of 1957, 

The Copyright (Amendment) Act of 2012. 

 

INTRODUCTION 

A Copyright Assignment Agreement is a legitimate document containing the provisions of the transfer 

and conveyancing of copyright ownership rights from one person/party to another, in expressed form 

and signed by the owner or its authorized agent.  

The Agreement contains records of both rights of possession and transfer and safeguard the rights of 

all parties. The person who gets the rights is known as the Assignee and the person who gives his rights 

is known as the Assignor. The Assignee pays the fees to the Assignor for obtaining the rights. 

The author of a work has the ownership of the work unless he assigns a copyright to a publisher or 

someone else to be a partial owner of a limited degree of the work for a specific time. Transfer of 

copyright states that any prospective owner of a future work may assign his copyright.1 However, the 

recent amendment of 2012 made it clear that such an assignment will not extend to those mediums of 

exploitation which did not exist at the time of assignment. 

 

MODES OF ASSIGNING A COPYRIGHT  

These are the following requirements to Assign a Copyright:2 

1. No assignment of the copyright in any work shall be considered reasonable, unless it is in 

expressed form and signed by the assignor or his duly authorised agent. 

2. The assignment of copyright in any work shall identify such work, and state the rights assigned, 

time period and territorial and regional extent of such assignment. 

3. The assignment of copyright in any work shall also specify the amount of authority and any 

other consideration payable, to the author or his legal successors during the currency of the 

Assignment.  

 
* Student, BA.LLB (1st Year), Maharaja Agrasen Institute of Management Studies, Rohini (GGSIPU). 
1 Section 18(1) of The Copyright Act, 1957. 
2 Section 19 of The Copyright Act, 1957. 
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4. The assignment shall be subject to revision, augmentation, perpetual succession or termination 

on terms mutually agreed upon by the parties. 

5. Where the assignee does not practice the rights assigned to him/her under any of the other sub-

sections within the stipulated time of a period of one year from the date of assignment, the 

assignment in respect of such rights shall be deemed to have terminated after the expiry of the 

said period, unless, otherwise specified in the assignment.  

6. If the period of assignment is absent, it shall be five years from the date of assignment. 

7. If the territorial or regional extent of assignment of the rights is not specified and absent, it shall 

be assumed to extend within territory of India. 

8. Nothing in sub-section (2) or sub-section (3) or sub-section (4) or sub-section (5) or sub-section 

(6) shall be valid to assignments made prior coming into force.3 

9. The assignment of copyright in any work, different to the terms and conditions of the rights 

already assigned to a copyright society where the author of the work is a member, shall be 

considered lapsed. 

10. No assignment of copyright in any work to make a cinematograph film, influence the right of 

the author of the work to assert an equal share of royalties and consideration payable in case of 

implementation of the work in any form other than for the communication to the public of the 

work, along with the cinematograph film in a cinema hall. 

11. No assignment of the copyright in any work to make a sound recording which does not form 

part of any cinematograph film, shall influence the right of the author of the work to assert an 

equivalent share of royalties and consideration payable for any application of such work in any 

form. 

 

CLAUSES INCLUDED IN A COPYRIGHT ASSIGNMENT AGREEMENT 

A Copyright Assignment contains the following clauses: 

Definitions and interpretation clause: 

Defined terms and definitions must be used to make the interpretation of a contract in an easy way; 

they make contract provisions concise and short; whereas the use of defined terms should at all times 

decrease any risks of vagueness. In interpreting the contract, the defined term must be replaced by the 

definition of that term. 

Assignment clause: 

An assignment clause usually allows the conveyance of rights, benefits and obligations under the 

contract from one party to another. Such a clause governs the situation where there is a transition in 

the ownership or jurisdiction of a party to the contract.  

Waiver of moral rights clause: 

This clause talks about a specimen form of waiver by which the author of a copyright dramatic, musical 

or artistic work, literary, or the director of a copyright film, relinquish his rights to be recognized as 

 
3 Copyright (Amendment) Act, 1994. 
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the author or director of the work in question and/or his right to object to disparaging treatment of the 

work. 

Fee and payment clause: 

If the contract requires any payment to be made by one party to the other, then this clause becomes 

necessary as it comprises all the essential details like where, when, on fulfilment of which prerequisite 

condition etc., of the payment to be made. 

Remedies for breach clause: 

It contains all the remedies that the parties collectively admit to get at the time of a proven violation 

or breach of contract. These can be compensation, injunction etc.  

Limitation clause: 

According to the law of the land, there is a predetermined period of filing of any case in the court of 

law. Therefore, this clause defines the time frame in which a lawsuit can be filed after a violation or 

any other breach of contract.  

Proceedings clause: 

Proceeding includes any threatened, pending, or completed suit, proceeding, or action or any 

alternative dispute resolution mechanism (including an action by or in the right of the Company), or 

any investigation, inquiry, or hearing, whether conducted by the Company or any other party, that 

Indemnitee in bonafide intention believes might lead to the institution of any such suit, proceeding, or 

action, whether civil, criminal, administrative, investigative, or other. 

Further assistance clause: 

A further assistance clause is part of the ordinary 'boilerplate' in most revolutionary commercial 

agreements. It provides that a party shall impart co-operation and help to the other party in 

implementing duties under the contract. 

Assignor’s warranties clause: 

Warranty of assignment mentions to an assignor's implied warranty. The term assignment in the law 

of contracts mentions the transfer of rights. As per a warranty of assignment, an assignment is 

considered to be legally constructive if an assignor has transmitted the rights in the present. 

Assignee’s warranties clause: 

In order for an assignment to be a legal assignment, the assignment must be agreed in expressed form, 

signed by the assignor, and the other party to the contract must be given notice of the assignment. A 

legal assignment is usually selected as this grants the assignee to legalise the rights in their own name 

directly. 

Indemnity clause: 

This clause indemnifies (release from liability) the other party in the event where losses or expenses 

are incurred. These clauses should be applied with caution and care, as they could reduce the ability to 

recover damages from losses. 

Assignment of agreement clause: 



 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 583  

An assignment clause is a term included in corporate contracts that grants a person or a business the 

opportunity to allocate or completely transfer their contract rights, benefits, and obligations to a 

separate entity (person or business). 

Notice clause: 

A notice clause refers to how the parties to a contract will communicate with each other in an expressed 

form. When communications occur between parties, you don't want the other party to be able to claim 

that it was not received. 

Force majeure clause: 

A force majeure clause provides temporary remission to a party from performing its obligations under 

a contract upon happening of a force majeure event such as acts of God, earthquakes, hurricanes, war, 

terrorism, acts of government, explosions, fire, plagues or epidemics or a non- exhaustive list wherein 

the parties simply negotiate on what generally constitute force majeure events. 

No waiver clause: 

A no waiver clause is a stipulation inserted in contracts to make sure that neither party involved in the 

agreement waives their right to raise a suit if the other violates or breaches the contract. 

Severance clause: 

A severance clause (or severability clause) takes account of the fact that the law of the land may 

obstruct with the terms of a contract, and tries to resolve the damage to one or both parties' interests 

that may be a consequence by such interference. 

Law and jurisdiction clause: 

In this clause, the parties collectively submit themselves to a particular jurisdiction. They agree on 

laws of a specific state according to which their contract would be interfered. In case of any conflict, 

which form would be chosen is the main aim of this clause. To be binding, they should not be in dispute 

with the general requirements of the law.  

Termination clause: 

If any party wants to terminate the contract at any point of time then, they can do so using this clause. 

This clause mentions all the circumstances under which a contract can be terminated or cancelled and 

also if this option is chosen for, then the cost while terminating has to be paid in a legitimate manner, 

to end the contract.  

 

CONCLUSION 

The creator of any work has the legal right to assert the authorship of the work and claim the damages 

in case of any disfigurement, deformation or misrepresentation caused to her/his work and such an act 

should be done before the lapsation of the term of the assignment as such an act may lead to harm to 

his goodwill. 

It is to the observation that the moral rights are independent of the author’s copyright and the moral 

rights continue to exist with the author even if she/he has allocated her/his copyright. 

So, one can acknowledge the facts from the recent news on the several copyright assignment issues, is 

that while assigning your rights, it is quite necessary that one comprehensively lays down the specific 
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rights which are assigned to a person in order to remove the chances of any misunderstanding being 

caused. The amendment in 2012 has played a very significant and essential role in supremacy of the 

earlier submissive position of the authors of works with respect to the assignments.4 If someone wants 

to be privileged from their own labour and skill, then they should be able to do that without constantly 

fearing being crushed by the giants! 

 

 
4 The Copyright (Amendment) Act, 2012. 
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ADOPTION LAWS IN INDIA 

- Pallav Bhargava* 

 

ABSTRACT 

“Adoption means the process through which the adopted child is permanently separated from his 

biological parents and becomes the legitimate child of his adoptive parents with all the rights, 

privileges and responsibilities that are attached to the relationship.” Adoption has been a sacred act 

which the humans have been performing for the betterment of other fellow human beings. There are 

two ways of adoption in India which are legal and illegal but only legal adoption is valid and 

recognized. Adoption is an advanced and vulnerable idea which was likely to be influenced or 

harmed by societal stigma that was attached to it therein. With the help of this paper, the researcher 

would like to draw the attention towards the proper adoption laws and statutes regarding adoption 

in India. This paper assures to offer a comprehensive and exhaustive report on adoption laws in 

India. It also draws attention towards the major drawbacks and discrepancies in Adoption Laws. We 

will further be dealing with the various statutes like The Hindu Adoption and Maintenance Act, 

1956, The Personal Laws Amendment Act, 2010 and The Guardians and Wards Act, 1890. It will 

also talk about the process of adoption and eligibility of persons to adopt a child. In India, there are 

many religions like Christians, Muslims, Jews, and Parsis which do not have their own personal 

laws regarding adoption due to which they cannot adopt a child and give him/her his family name. 

Under Guardians and Wards Act 1890, they can only become guardian of the child. This paper will 

analyze on the changes in the process of adoption from 19th century till date. Since the late 1980s, 

Domestic adoption gained its momentum in India and important changes have happened in the field 

of Adoption. 

Keywords- Adoption, Guardian, Statutes, Hindu adoption, Domestic adoption, Child. 

 

INTRODUCTION 

“Giving birth does not make her a mother. Placing a child for adoption does not make her less of 

one” 

-Anonymous 

Although the practice of adoption is an age-old practice, laws related to adoption have recently come 

into being in 1926, with England passing the first laws in this year. In order to protect the rights of the 

adopted child, a legal framework was established. In India, adoption falls under the ambit of personal 

laws and due to different religions existing in our country, only two basic laws regarding adoption 

operate. Hindu, Sikhs, Buddhists and Jains follow the Hindu Adoption and Maintenance Act, 1956 

while Muslims, Christians, Parsis and Jews are governed by the Guardians and Wards Act, 1890 since 

formal adoption is not allowed in these religions. 

According to the dictionary meaning, adoption is the act of legally taking care of a child.  It is the 

practice in which adult assumes the role of parent for a child who is not his/ her biological offspring. 

Children are often regarded as a bundle of joy and the future of the country depends upon them mostly. 

On one hand child born in rich families are taken care, pampered and given all necessities of life and 

all-round development, while on the other hand there are more than 60,000 homeless children who are 
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not given even the basic necessities of life. Most of them are victims of human trafficking and sexual 

violence. In many jurisdictions, the adopted person's full original birth certificate is cancelled and 

replaced with a fabricated post-adoption birth certificate that states that the child was born to the 

adoptive parents. This deception, when carried out, may continue with the adopted person for life and 

can be the cause for many well-documented traumas experienced by the adopted person, including loss 

of identity, family history, culture, biological family (including not only biological parents but also 

siblings and extended family), family medical history and records, and increased risk of suicide, 

homelessness, incarceration, PTSD, depression, and anxiety. 

Unlike guardianship or other systems designed for the care of the young, adoption is intended to effect 

a permanent change in status and as such requires societal recognition, either through legal or religious 

sanction. Historically, some societies have enacted specific laws governing adoption, while others used 

fewer formal means (notably contracts that specified inheritance rights and parental responsibilities 

without an accompanying transfer of filiation). Modern systems of adoption, arising in the 20th 

century, tend to be governed by comprehensive statutes and regulations. 

 

ADOPTION IN INDIA 

The practice of adoption in India dates back to the ancient times. The objective with which this act is 

carried out has differed, although the act of adoption remains the same. It usually ranged from the 

humanitarian motive of caring and bringing up a neglected or destitute child to a natural desire for a 

kid as an object of affection, a caretaker in old age, and an heir after death. 

Since adoption comes under the ambit of personal laws, there has not been a scope in the Indian 

scenario to incorporate a uniform law among the different communities which consist of this melting 

pot. Hence, this law is governed by various personal laws of different religions. 

In the personal laws of Muslims, Christians, Parsis and Jews in India, adoption is not permitted. Hence 

through the Guardians and Wards Act, 1890, they opt for guardianship of a child. Indian citizens who 

are Hindus, Jains, Sikhs or Buddhists are allowed to adopt a child. The adoption is under the Hindu 

Adoption and Maintenance Act of 1956 that was enacted in India as a part of the Hindu Code Bills. It 

brought about new reforms that liberalized institution of adoption. 

 

CHILD ADOPTION LAWS IN INDIA 

In India, there is no different laws regarding the adoption in different religions. There is only law 

related to adoption is governed through The Hindu Adoption and Maintenance act 1956 Which is only 

for Hindus to adopt a child legally. In India Hindus only adopt the child legally and those people o 

belonging to other religions desirous of adopting a child can only adopt under the provisions of The 

Guardians and Wards Act,1890. This Act is applicable to Muslims, Christians, Parsis and Jews because 

their own personal laws cannot recognize complete adoption. After the adoption under GAWA Act 

the relation establish between them is only of guardian and ward respectively. The HAMA is 

appropriate to Hindus, Jain, Buddhists and Sikhs. Under this act adoption cannot be revocable and it 

gives full status to the child as natural child born to the family and also gives the right to inherit the 

property. There is a restriction under HAMA that the parents cannot the adopt the child of same sex, 

if they have already child of that sex. In GAWA when children turn 21 years, he/she no longer remain 

ward and assume individual identity. Adoptive parents have to leave whatever they wish to transfer to 

their children through a will which can be contested by any blood related child. The earlier enactments 

remain silent about orphan, neglected and surrendered children. There was no codified laws and 
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legislations dealing with these kinds of children’s adoption. There are several types of errors and non- 

uniformity regarding the custody, guardianship or adoption of these types of children. 

Hindu Law 

In India, Hindu law is the only law which treats an adopted child as being equivalent to a natural born 

child. Under the old Hindu Law, only a male could be adopted and an orphan could not be adopted. 

Even when a male was to be adopted, restrictions based upon Caste and Gotra were imposed. Under 

the old Hindu law, a female child could not be adopted and only the male had a right to adopt and the 

consent or dissent of his wife to the proposed adoption was immaterial. 

Such restrictions have changed in the course of time and gender biases have been minimized in today’s 

modern era. Under the modern Hindu Law, every Hindu, male or female has the capacity to make an 

adoption provided he or she has attained majority and is of sound mind. Most of these laws, rules and 

regulations have been enumerated in the Hindu Adoption and Maintenance Act of 1956. 

The Juvenile Justice (Care and Protection of children) Act 2000 

The Juvenile justice Act applicable for the adoption to all citizens of India.  It permits the adoption of 

two children of same gender. It follows the status of parent and child rather than ward and guardian. 

This act is designed for the protection, welfare, development and rehabilitation of juvenile in conflict 

with laws and child in need of care and protection certain matters related to them. It is akin to the 

Special Marriage Act 1954, which enables any person living in India to get married under that act 

irrespective of the religion he follows. This act covers the children to the age of 18 years and provide 

a uniform legal framework of justice across the country 

Hindu Adoption and Maintenance Act, 1956 

The Hindu Adoption and Maintenance Act, 1956 reflects the principle of equality and social justice by 

removing several gender based discriminatory provisions. This act was passed after Independence as 

a part of modernizing and codifying Hindu Law. This act discusses about capacity to adopt, capacity 

to give in adoption, effect of adoption, gender bias and such other topics. 

Capacity to Adopt: It states that any Hindu adult male or female who is of sound mind can adopt a 

child. It also states that if he is married, the consent of the wife is necessary 

Capacity to give in adoption: Section 9 of this act states that only the father, the mother or the guardian 

can make the decision of giving a child up for adoption. The married couple needs to have each other’s 

consent before giving the child in adoption, unless one of them has ceased to be a Hindu, has renounced 

the world or is of unsound mind. 

Effect of Adoption: Once a child has been adopted the child severs all ties with his natural parents. All 

the rights and obligations of natural born babies fall on him. All laws relating to adoptive parents or 

step parents can be stated in section 12, 13 and 14 of HAMA 

The case of Sawan Ram v. Kalawanti1, brought out the question under section 5(1) of HAMA as to 

whether, in the case of adoption by a widow, would the adopted child be deemed to be the child of the 

deceased husband as well, so as to be his heir. The Supreme Court held that the adoption would not 

only be by the female, but also to her deceased husband. 

It has also been stated that adoption once made cannot be revoked neither by the parents nor by the 

child. It has been stated in section 15 of this act that adoption is permanent in nature. 

 
1 1967 AIR 1761, 1967 SCR (3) 687. 
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In case of Malti Roy Choudhury2, the appellant Malti had been adopted by the deceased mother. After 

her mother’s death, she became the sole heiress and applied for estates and properties left behind by 

her mother. There were a lot of evidences by the appellant like proof of the ceremony of the adoption, 

natural parents handing over the child to the adopted mother in the presence of her husband and the 

priests etc. but however ,the court did not accept the argument and it was held that ,”under the 

provisions of the act the husband alone can adopt, but here, it is an admitted position that Malti was 

adopted by the mother Tripti and not by the father. Thus, the court rejected her appeal. 

Guardians and Wards Act, 1890 

The HAMA had guidelines mostly for the Hindu community. Therefore, another law, which was 

sensitive to the personal laws of another religion which did not come under the HAMA, had to be 

made. This gave rise to the guardians and wards act,1890. Now this act superseded all other laws 

regarding adoption. This law became the only non-religious universal law regarding guardianship of 

the child. It was applicable to all of the states in India except for Jammu and Kashmir. I t particularly 

outlined for Muslims, christens, Paris and Jews as their personal laws did not allow for formal 

adoption, but only guardianship.  

 
2 Malati Roy Choudhury v. Sudhindranath Majumdar AIR 2007 Cal 4. 
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PRIVATE PLACEMENT 

- Hardik Jain 

 

INTRODUCTION TO PRIVATE PLACEMENT 

Private Placement is an alternative method for the issue and sale of security for fundraising. It can be 

used by both public and private companies for mostly fulfilling a capital requirement. This article 

covers the procedure of Private Placement and the regulation related to it. 

Every Company needs funds to grow and expand its business setting up new projects or for making up 

new ventures. The requirement of funds can be fulfilled by a public offer like IPO or by bringing in 

money privately threw investors. One of such private investment in the company can be done by 

Private Placement.        

Private Placement is a sale of stock shares or bonds to Pre-selected institutions and investors. It is an 

alternative to an IPO (Initial Public Offering). It is a process of inviting to issues securities of a 

corporate issuer other than a public offering.  

Section 42 of Companies Act 2013 Explanation II “Private Placements means an offer of securities or 

invitation to subscribe securities to a selected group of the public by the company (other than by the 

way of public offer) threw issues of the private placement offer letter and which satisfies the conditions 

specified in this section. Wealthy Individuals, Commercial Banks, NBFC, Financial Institutions, 

Mutual Funds, Insurance Companies and Pension Funds are some Investors of Private Placements. It 

is generally referred to as selling securities to private investors and these are done by various 

instruments like; Stocks, Different forms of Membership Interest, Warrants, Convertible Promissory 

Notes, Debentures and Bonds. 

Private Placement is generally given two offering; 

• Private Placement threw Equity In this type of offering the company sells some parts of 

ownership to the investor. These is preferred by the company`s in early stage because they 

don’t have the schedule for repayment. 

• Private Placement by Debt offerings Company takes debt financing threw note instrument 

with an annual rate of return and repayment of money on the maturity date.    

The company more often prefers private placement because these are less time consuming 

concerning IPO also the process is fast in raising funds and confidentiality is high.    

 

COMPANIES ACT 

Section 42 of Company Act read with Rule 14 of Companies (Prospectus and Allotment of Securities) 

Rules 2014; Private Placement means any offer of securities or invitation to subscribe securities to a 

selected group of persons (as Identified Persons). 

Special Resolution and Explanatory Statement  

Sub Section (2) and (3) of section 42 of the act, a company shall not give an offer to subscribe to 

Securities through private placement unless it has been previously approved by the shareholder of the 

company, by a special resolution. 

No of Identified person  
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Private Placement is only made to Identified Person selected by the Board who shall not be exceeding 

50 (Fifty) or which may be prescribed in the financial year. 

It shall exclude Qualified Institution Buyer (QIB) and Employees of the company being offered 

securities under the scheme of Employee stock option (given under clause (b) of sub section (1) of 

section 62).  

Private Placement offer cum Application  

The offer cum application letter shall be in the formal of an application in Form PAS-4 serially 

numbered and addressed specifically to the person to whom the offer is made, it shall be sent to him 

either in writing or in Electronic mode.  

It should be sent to him within 30 days of recording the name of such a person. 

The Company should also maintain a complete record of such offers in Form PAS-5. [Rule 14(4)] 

Limit of making an offer for private placement 

Offer cannot be made to more than 200 people in a financial year excluding the QIB and ESOP. 

The restriction would be calculated individually for each kind of securities (like 200 for equity shares, 

200 for Preference shares and 200 for debentures) 

Allotment of Securities  

Every person to whom the offer has been made and he is willing to subscribe to the securities may do 

by filling the application form with the offer cum application letter along with subscription money.   

Allotment of shares to the person must be done within 60 days. If not than the subscription money 

should be returned to the person within 15 days after that the refunds should be payable with interest 

12%. 

Mode of Payment  

The subscription money can be paid by cheque, by Demand Draft or by their bank channels except for 

cash [Section 42(4)]. 

The procedure of Private Placement 

1) Meeting of Board of Directors for approval of certain points  

 

• Issue of Securities. 

• Finalizing of Investors (Identified Person). 

•  Securities to be issued. 

• Pricing of the securities as per the Valuation Report. 

• Draft of offer letter in form PAS-4. 

• Approval of Notice for calling Extra-Ordinary General Meeting of the shareholders of the 

company to take their approval. 

• Opening up of a separate account for keeping the application money received.      

 

2) Filling MGT-14 form within 30 days of passing of the order by the Board.[Section 117 & 179(3) 

(c)] 

3) Extra Ordinary General Meeting for the purpose 

• Pass Special Resolution to approve the private placement. 

• Approval of the Offer Letter for sending to Identified person. 
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4) Filling MGT -14 with the ROC within 30 days of passing the special resolution.   

 

5)  Form PAS-4 to Identified person as Offer cum application letter within 30 days of recording the 

names of them.  

 

6) Receive application money in the separate bank account within the specific period. 

 

7) After the closure of Offer period call a Board meeting and pass the resolution for allotment of 

securities and issue Securities Certificate. Within 30 days of issue of securities certificate the 

company should pay stamp duty as per the stamp duty act of the state. 

 

REGULATION OF PRIVATE PLACEMENT IN THE LISTED COMPANY 

Private Placement can be said as raising funds by the company but without going for public issues. 

Securities contract act defines Securities as  

• shares, stocks, bonds, debentures or other marketable securities 

• derivative 

• units or any other instrument issued by any collective investment scheme to the investor in 

such scheme 

• units or any other such instrument issued to the investors 

In listed company private placement can be done by 2 ways  

• Preferential Issue 

• Qualified Institutional Placements 

ICDR 2009 Section 1 (nn) Preferential Issue 

An issue of specified securities by the listed issuer to any select person or group of person on a private 

placement basis, which does not include an offer of specified 

Securities made through employee stock option scheme, employee stock purchase scheme or an issue 

of sweat equity shares or depositary receipts in a country outside India or foreign securities. 

The security involved here is generally which can be converted or exchange into equity shares 

(debentures like fully and partly and other securities). 

As per clause (c) of sub section (1) of section 62 of Companies Act securities can be issued in any of 

the manners only when a special resolution is passed by the shareholder in the general meeting of the 

company. 

The notice of the General Meeting should be given which include: 

• The total number of securities to be issued. 

• The price band of security. 

• Proposal for the allotment to be given to specific persons. 

• The time period in which the allotment should be done.   

Some conditions of Preferential Offer  
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• It must be authorized by the Article of Association of the company. 

• The decision must be taken in a special resolution by the members. 

• If the allotment of the securities is not been done within twelve months of passing the special 

resolution, the company must pass another special resolution for the same.   

• Pricing of the shares or the other security shall be determined by the Valuation report of a 

registered valuer.       

Section 1, sub-section (ss) Qualified Institutional Buyer  

• Mutual funds and venture capital fund registered with the board 

• A foreign portfolio investor registered with the board 

• A public financial institution, Commercial bank, and Insurance company 

• A multi and bilateral financial institution 

• A state industrial development institution 

• A Provident fund and Pension fund (Minimum corpus of 25 crores) 

Conditions for Qualified Institutional Placement (QIP) (Regulation 172 of ICDR) 

• Passing of Special resolution by the shareholders, not important if it is under minimum public 

shareholding. 

• Allotted securities to do listed on a recognized stock exchange. 

• No serious economic offense against the promoter and director of the company. 

• Cannot issue further QIP offer for the next six months from the previous date of QIP.  

 

Private Placement is useful for the companies to keep their business detail private and also to keep 

business within limited investors for effective control over it, also it’s a good financing opportunity as 

these have long maturities than typical banks, cost saving than IPO raising. 
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THE EQUALITY CONUNDRUM 

- Srijan Jeevesh Jha & Aditi Yadav* 

 

ABSTRACT 

The given article sheds light on the status of backward classes community i.e. Schedule caste, 

Schedule tribe and Other Backward classes in India. The article showcases the various means that 

has been introduced by the government in order to protect and empower the socially weaker section. 

This empowerment has been witnessed in the form of the constitution and the Mandal commission. 

The article also mentions on how government has reformed such schemes to better suit the real-life 

scenario and how to prevent the interest of general class from being hampered 

 

INTRODUCTION 

India is a vast country which stands seventh in terms of sheer area and second in terms of population. 

It consists of diversity which is comparable to no other in terms of belief. India has faced many 

tragedies due to the discrimination that stemmed from such diversity out of which one of the major 

fields of discrimination that was criticised was the caste system. In BBC article it is stated that there 

exists approximately 3000 different caste with over 25000 sub-caste.1 The caste system in India can 

be dated back to more than 3000 years. The Indian legal system realized the pain that was faced by the 

suppressed community to rise out of the perception and the unjust system that judged someone based 

on the which caste they belong to. 

The constitution makers emphasized on the equality in multiple areas of the legal system of India to 

ensure that no individual gets discriminated on the basis of their caste or religion. 

 

HISTORICAL BACKGROUND 

The old age caste system which prevailed in India is responsible for the birth of reservation in the 

country. In 1882 William Hunter and Jyotirao Phule were first few individuals to have come up with 

the concept of caste-based reservation system. In the starting of 20th century reservation was 

introduced by Shahu Maharaj in the princely state of Kolhapur (now Maharashtra). He opened various 

hostels and provided free education for the non- Brahmin and backward classes. He also ascertained 

that everyone got suitable employment no matter what class they belong to. He appealed for the 

removal of the caste system that existed in the country along with the abolishment of the concept of 

untouchability. 

The reservation that exists today, in the true sense, was introduced by then Prime Minister of Britain, 

Ramsay Macdonald in August 1933 with the introduction of ‘Communal Award’. In this a separate 

representation was provided for the Muslim, Sikhs, Indian Christians, Anglo- Indian, Europeans, 

Scheduled caste. The depressed classes were allotted a number of seats which were meant to be 

acquired by method of election from the special constituencies in which electors only belonged to the 

backward classes could elect such individuals. 

 
* Students, Amity Law School, Noida 
1 https://www.bbc.com/news/world-asia-india-35650616 
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This award was highly controversial and was opposed by Mahatma Gandhi but it was supported by 

many minority communities, most notably by Dr. B.R. Ambedkar. Mahatma Gandhi and Ambedkar 

signed ‘Poona Pact’ which provided reserved seats to the depressed class. With Scheduled caste having 

seats reserved in it. But electorate remained separate for other religion like Muslims and Sikhs. 

After independence, initially reservation was provided for SCs and STs. In 1991 with the 

recommendation of Mandal Commission OBCs were included in the ambit of reservation.  

 

NEED FOR RESERVATION 

A common form of past discrimination which prevailed in India was the practice of untouchability. 

Scheduled caste were the primary targets and they were considered to be ‘impure or a lowly human. 

During the Vedic period, Verna system was prevalent. The system consisted of four ranks- Brahmins, 

Kshatriyas, Vaisya and Sudra who had been determining the status of ritual hierarchy. During this 

period, profession was not chosen on the basis of interest, qualification and capabilities but on the basis 

of birth.  

The explicit purpose for the inclusion of reservation system in the Indian Constitution is the that the 

framers of the Constitution pertinently considered that the SCs and the STs were historically oppressed 

and denied respect and equal opportunity in the Indian society. To correct the historical injustice and 

to promote social, economic, and political equality for Schedule caste, tribal peoples and other lower 

caste people positive discrimination in the form of reservation was introduced. By this leader declared 

their determination to eradicate inequality.  

For the advancement and to ensure adequate representation article 15, 16 were put into constitution.  

 

STATUS OF OBCs, STs AND SCs 

A survey by the national sample survey organization states  40% of the population of India is OBC 

while the SC holds 19.59% , ST at 8.63 % and rest of the category holds 30% .According to the survey 

most of the ST,SC and OBC were living in the rural areas with comprising of  91.4%, 79.8% and 

78.0% respectively in the rural areas . The number seemed to be lowers in the urban areas with ST, SC 

and OBC holding 8.6% ,20.2% ,20.2% and 22% respectively in terms of population in urban area. 

Constitution of India  

The Constitution of India has provided its citizen fundamental rights under Part 3 and can be availed 

at any moment when one feels their basic rights are violated. Under Article 14 every individual equality 

before law with article 15 and article 16 which prohibit discrimination based on grounds of religion, 

race, caste, sex or place of birth in terms specially in terms of public employment. The common 

misinterpretation that exists is that the state provides special treatment to the backward classes which 

is a contradiction to the notion of equality when the state provided such laws for empowering of such 

classes under article 15 (4) and article 16(4). Under constitution it has been held that equal treatment 

must only be provided to those who are equals and unequal treatment should be given to those who 

are unequal. Under article 21A the government of India has made education a fundamental right which 

should be provided to any child who is below age of 14 years thus providing free and compulsory 

education, 

With the help of Article 29 the constitution helped protecting the culture of the minority community 

that exist within India and with the help of Article 30 the minorities were allowed to establish their 

own education institution. 



 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 595  

Mandal Commission  

The Janata Party government who were under Prime Minister Morarji Desai initialized to concept of 

Mandal commission or Socially and Educationally Backward Classes Commission (SEBC). Its main 

objective was to detect the socially or educationally backward classes of India. It was introduced in 

the year on 1 January 1979. The commission questioned by B.P. Mandal an Indian parliamentarian, 

whether to provide reservation to discriminated caste and other socially, economically and 

educationally.  

In 1980, on the basis of caste, economic and social indicators Other backward classes were identified 

and were counted to have comprised of 52% of India's population.  

However, it was refined in Mandal Commission Case where supreme court held that 1.10% reservation 

for poorer section of higher cast is ultra vires. The total reserved quota should not exceed 50% even in 

presence of backlog and removal of creamy layer thereby son/ daughter of following is excluded -  

a. Constitutional Posts 

b. Service Category 

c. Armed Forces Including Paramilitary Forces 

d. Professional Class and Those Engaged in Trade and Industry  

e. Property Owners 

f. Income/Wealth Test 

 

JUDICIAL SCRUTINY OF RESERVATION 

The State of Madras v. Champakam Dorairajan was the first major verdict of Supreme Court on the 

issue of reservation. This led to the first amendment to the constitution through which Article 15 (4) 

was added into the constitution. It states that the state shall have the power to enact special provisions 

for the advancement of STs and SCs.  

In M R Balaji v. State of Mysore, Supreme Court held that while defining backward class both social 

and educational factors should be defined and no distinction can be made only on the bases of caste 

other factors like poverty and other factors should be kept in mind. For the firsts time a sealing of 50% 

was made. 

By 77th Constitutional amendment parliament introduced Article 16(4A) which confers the power of 

the state to reserve seats for SCs and STs in promotion in public services.  

In M. Nagaraj v. UOI case Supreme Court held that to avail the benefit of reservation the SC and ST 

community should be socially and economically backward, not adequately represented in public 

employment and shall not affect the efficiency in the administration.  

In Jarnail Singh v. Lachhmi Narain Gupta case it was held that creamy layer that was introduced 

included the SC and ST who belonged to it and thereby such individuals can’t take advantage of the 

reservation. 

 

CONCLUSION 

The greatest of all revolution The French Revolution was based on three pillars equality, fraternity and 

liberty. In India the fight for our freedom was led by our freedom fighters like Mahatma Gandhi, B.R. 

Ambedkar projected equality as one of the themes. But after 72 years of independence the thought of 
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equality is a major concern and seems like a distant future. Reservation has become a political necessity 

in India. Although it has helped many under privileged and underrepresented communities and also 

provided social justice which is their human right but now it is linked to political vote bank. 

It leads to division in the society leading to discrimination and conflicts between different sections. 

State by allocating available seats of admission based on caste and not on merit, the quality of graduates 

that are graduating is significantly decreased and those who have worked for it are deprived of their 

opportunity. Thus, the State can improve backward classes by constantly making amends on the 

schemes that empower them as the matter in hand is extreme dynamic in nature and there by focus on 

providing opportunities to such communities. 

The Indian constitution has provided itself to be aiming for the uplifting the standards of the Indian 

society but instead of introducing reservation the authority can choose to focus their attention on free 

and quality education should be provide to socially and economically backward and by giving students 

opportunity to earn while studying. Revolutionary changes in the education system at the ground level 

is need of the hour. The placement in public and private sector should be given on the basis of merit 

and by testing knowledge. A family that has availed it once should be allowed to avail it in the next 

generation too only when their social, financial and cultural situation has not risen to decent level in 

spite of availing the benefit of education and other support systems. 
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LEGALITY OF SAME SEX MARRIAGES 

- Shivangi Ghosh* 

 

ABSTRACT 

There is no provisional inclusion for same sex marriage even after the legislation has taken a step to 

decriminalise Section 377 of Indian Penal Code. The article presents the argument and rebuttals the 

stances of each side. The social inclusion plays a vital role in protecting the individual in the society. 

The society has created various inclusive methods for the community over the time and making 

marriage a sacred institution is one of them. How is it that the society deems fit that partial inclusion 

on homosexuality will be enough and when the question of marriage arises, the rebuttal will start 

from point zero again? 

 

Homosexuality was declared illegal in India when it was under the jurisdiction of European Colonial 

power when Lord Macaulay included the provision of “Unnatural offences (India Penal Code, 

1870)”1. However, even after being free for more than 70 years from the British rule homosexuality 

still remains a “taboo” which also reflected in our laws. It took us more than a century to realise the 

error of the law that was not even ours to begin with. Section 377 of Indian Penal Code defined the 

Unnatural offences such as voluntary carnal intercourse against the order of nature with male, female 

or animals, a punishable offence. In the case of Naz Foundation v. Govt of NCT, the Naz Foundation 

submitted the harassment and the injury gay and transgender community have to face. Section 377 was 

violative of fundamental rights guaranteed by the constitution including Right to Equality2, Right to 

Non-Discrimination3 , Right to life and liberty4 .5 

Sept 6th, 2018 became the date when homosexuality was decriminalised. Even though India has taken 

a step forward in the right direction, homosexuals are still seen guilty for their sexual orientation and 

for wanting an acceptable society. As India took a step forward in legalising intimacy between the 

same sex, it is still behind more than two dozen countries where same sex marriage is legal.6 

In the earlier times, the dictionaries defined “Marriage” as the union of “Man” and “women” for the 

rest of their lives, who are competent of entering into such contract. 19th century Bouvier’s Dictionary 

(1856) goes a bit far to say that slaves are not competent to marry by using terms as “Free man and 

Free Woman”. But definition has undergone major developments over the course of time as various 

dictionaries have included gender neutral terms such as “partner” and not “man/woman” to explain 

the concept of civil union of partners irrespective of their sexes. (2003 Merriam Webster Collegiate, 

11th edition along with many other recent dictionaries).7 

 
* Student, Fifth year, BA LLB (H), Amity Law School, Delhi (GGSIPU) 
1 Indian Penal Code, 1860, No. 45, Acts of Parliament, 1860. 
2 INDIA CONST. art 14. 
3 INDIA CONST. art 15. 
4 INDIA CONST. art21. 
5 Naz Foundation v. Govt. of NCT of Delhi, WP(C) No.7455 of 2001. 
6 Elisa Tang &Leslie Hauler, Here are the 29 countries where same sex marriage is legal, ABC NEWS (Jun 18th, 2020, 

21:50), https://abcnews.go.com/culture/story/27-countries-sex-marriage-officially-legal-56041136. 
7 Dennis Barron, So how do Dictionaries define marriage, anyway? ,( 29th Apr’2015) 

https://blogs.illinois.edu/view/25/163789 
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So, it comes back to the old question again, why does the union of marriage still settled upon the norm 

of regressive structure of it being just between opposite sexes in India along with many other states 

who prohibit same sex marriages?  

Have we really progressed forward from the times of Bouvier’s?  

Are we really “Free”? 

 

COMMON ARGUMENTS AGAINST SAME SEX MARRIAGES AND THEIR 

RESPECTIVE REBUTTALS 

Argument: Same sex marriage is against the order of nature and cannot take part in the sacred 

institution of marriage. Homosexuality cannot be natural just for the reason that it exists in the society. 

It existing in the society doesn’t necessarily mean it is moral.8 

Rebuttal:  Homosexuals have always been the part of the society. The moral norms of the society are 

ever-evolutionary and develop at the whims of the majority. The reason being the sexual orientation 

of a person cannot be evolved or developed; it is a part of any individual just like any other individual 

who is a heterosexual. The individuals are modelled stereotypically to behave masculine and feminine 

according to their biological sex conforming to the norms of social sex role but identify their 

“affectional preference” irrespective of one’s own physical preference. 9  The identification of 

masculinity and femininity is very subjective; hence it’s subject to personalised categorization 

Argument: The social institution of marriage is for procreation and the child needs parenting of both 

mother and a father. 

Rebuttal: If a marriage is for procreation then elderly, widows and infertile couples should not be 

allowed to marry. The legislation should provide for penalty for those who don’t bear the child after 

marriage if it has become a valid argument for institution of marriage. Legislation should also consider 

penalising celibate monks who choose to go against the nature by not engaging in any sexual activities 

and child bearing. There is no ecological or genetic benefit for doing so, but they still engage in 

celibacy10. The sexual orientation of a person has nothing to do with the skills of the parenting and 

cannot be questioned for their fitness of family roles. In the past decade, there has been a steep increase 

in the comprehensive understanding of the sexual fluidity of the couples that do not fit or refuse to fit 

in any one gender but still the literature is in a very nascent stage to conclude how it impacts the 

children. The stunted development of a child cannot be entirely focused on the couple’s biological 

sexes therefore it has become crucial to understand the gender spectrum11. Indian Adoption rate has 

always been low despite of its large population and being home to many orphaned and abandoned 

children. One of the reasons of such abysmally low rate of adoption is the exclusion of homosexual 

couples as they are considered to be not a “suitable home”. The legislation would rather have 

abandoned and orphaned children over the idea of them being brought up by homosexuals.12 .Children 

 
8  Alex Shlemon, Is homosexuality Natural? , STAND TO REASON ORG. (Jul 28th, 2017), https://www.str.org/w/is-

homosexuality-natural-. 
9  Shively & De Cocco, Components of Sexual Identity, 3, J.HOMOSEX. , 41, 43-47, (1977). 
10  YUVAL NOAH HARARI, John Purcell Trans., Sapiens: A Brief History of Human kind, 39, Harper (2015). 
11 Biblarz & Savci, Lesbian, Gay, Bisexual and Transgender families, 1010, J. MARRIAGE FAM., 480,480-491(2010). 
12 Prashasthi Awasthi, India’s Adoption Policy Discriminative against LGBTQIA+:20 million kids without family, THE 

LOGICAL INDIAN, (10th Nov 2019),https://thelogicalindian.com/exclusive/adoption-policy-discriminative-against-

lqbtqia/. 
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are subject to gendered punishment and that has a major impact on children’s psyche and behaviour in 

the long run. 

Argument: Marriage is not a civil right and if homosexuals are allowed to marry, it might become a 

hopeful ground of claiming the rights by individuals with the interest in practice of polygamy, incest, 

bestiality or paedophilia. Marriage has an impact on the society and it should be regulated. Strong 

foundational structure of a society depends upon the norms of the generation and how the society 

envisions its future. The same sex marriage doesn’t compliment the structure of the society.  

Rebuttal: Marriage is a civil right13 as it enlists amongst equality in pay, no discrimination in labour, 

fair sentencing etc. Not only does the homosexual want acceptance in the society, they wish to be 

involved in the legal aspects of the civil union of marriage which grants them their rights, duties as 

well as remedies. Equality for homosexual marriage is not a hopeful ground for claiming rights in 

practices such as polygamy, incest, bestiality or paedophilia. The discrimination is against people 

based on their sexual orientation amongst individuals with the involvement of consent. Polygamy, 

incest, bestiality (PIB) doesn’t come under the same category. It is condemnable even if they are “born 

that way” because of the prevalence of consent and competence. Homosexuality is compatible to the 

existing norms but PIB is fundamentally antithetical to the societal norms. 

Argument: The same sex marriage structure weakens the institution of marriage. 

Rebuttal:  Marriage is a civil union which ought to be without discrimination if there is involvement 

of liberty and mutual consent. Love, cited as the reason for marriage14 increases the success rate and 

helps stabilise the structure of the society. By creating a divide and restricting some people from 

marrying their choice of partners directly affects both homosexuals and heterosexuals alike. Moreover, 

the exclusion of homosexuals will create a basis of minoritizing them, thus promoting a homophobic 

environment.hem being the minority. .It doesn’t weaken the institution of marriage but does the 

opposite. It gives individuals a chance to live in a judgement free zone without the fear of exclusion. 

Legalising the civil unions of homosexuals will provide them a chance to sanctify their relationships 

and signify their commitment to the society. 

Argument: Gay sex is contrary to the religious beliefs, faith and texts. 15The traditional belief structure 

will be shaken if homosexuals get married. 

Rebuttal: Marriage is a secular civil institution16 and not just a religious tradition. Indian religious 

Texts such as manusmriti depict that man who engaged in adultery received more penalty rather than 

people who engaged in homosexual practices shows quite the holy stance.17 Indian mythology shows 

that Gods had multiple wives. So, if morally we were to follow religious texts, polygamy should not 

be considered immoral or antithetical to the fundamental principles of the society. The situation is 

hypocritical. The religious aspect should not be a determinant if there is an existence of double 

standard. It becomes on the whims of the religious stakeholders which is discriminatory. Apart from 

Hindu mythology, the bible for Christians has no mentions of homosexuality both in new and in the 

 
13 Loving v.Virginia 388 U.S 1, 986, (1967). 
14 David Masci, Anna Brown & Jocelyn Kiley, 5 facts about same sex marriage, PEW RESEARCH CENTRE (Jun’24th 

2019), https://www.pewresearch.org/fact-tank/2019/06/24/same-sex-marriage/. 
15 Dirk-Jan Janssen & Peer Scheepers, How Religiosity Shapes Rejection of Homosexuality Across the Globe, 66, J. 

HOMOSEX, 1974-2001, (2019). 
16 Goodridge v. Dept. of Public Health, 440 Mass U.S., 309 (2003). 
17 Girish Shahane, Why it doesn’t matter if LGBT aren’t “born that way”, (Jul’18th 2018 8:00am) SCROLL IN, 

https://scroll.in/article/886045/why-it-doesnt-matter-if-gays-are-born-that-way-to-decriminalise-homosexuality-in-india. 
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old testaments. Marriage should not be looked at from a religious point of view as the holy texts can 

prove to be contradictory and hence should be considered a civil union among individuals. 

 

SOCIAL INCLUSION AND LEGAL PROTECTION 

Legal protection provides for an alternative justification for discriminatory provisions. Humans have 

a need of being socially included which, if unfulfilled, increases the chances of drastic deterioration of 

both mental and physical. 

Even though the Indian legislation does not fear homosexual intimacy anymore there is no sign of 

legalisation of same sex marriage in the near future which shows that the country still needs progressive 

approach on the subject matter in hand. Not providing for inclusion will create a divide between people 

in the society’s core structure rendering it unstable. Marriage is a concept created by man for their 

social acceptance and persecution on the basis of their sexual orientation. Homosexuality has been 

treated like it is a “sexual deviance” and humans have been termed as “social animals” for a reason.  

Article 12 of Universal Declaration of Human Rights (UDHR) states that there cannot be interference 

to an individual’s private sphere of life nor should there be an attack on his honour or reputation. Every 

individual has a right to be protected against such attacks. Along with Article 16 of the Universal 

Declaration of Human Rights (UDHR) states that the individuals should be allowed to marry without 

discrimination and have a family and it is the state’s duty to take appropriate measures. 18  The 

homosexuals should be allowed under the rubric of being an “individual” who has a right to marry 

whoever of his personal choice. The state cannot interfere until and unless it has legitimate reason of 

doing so. The right to marry is the fundamental right and component of the society that is conferred 

upon the individuals. 

In conclusion, Marriage is a social institution which legitimises relationship between individuals and 

helps create a sense of belongingness. The aim is to look at homosexuals and heterosexuals with 

equality before the law which will help diminish social stigma. People rely on cultural inclusion by 

performing rites and signalling their commitment to the society and they should be allowed to do so 

irrespective of their personal choices if it doesn’t harm the interest of the society. Legalising same sex 

marriage will not only be a breakthrough of social pathology but a celebration for moral discernment. 

 
18 Universal Declaration of Human Rights, UNITED NATION,( 29th Jun’2020) https://www.un.org/en/universal-

declaration-human-rights/ 
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THE BRITISH GOVERNMENT- ACKNOWLEDGING THE 
PIONEERS OF PRISON REFORMS IN INDIA 

- Rohit Kundu* 

 

ABSTRACT 

Prisons are important institutions where, the people who have committed an offence are sent for 

their correction in behavior. But sadly we have associated these institutions with inhumane treatment 

of prisoner along with violation of many human rights. 

Prisons in India were present from the times of the Mughal’s, but were neglected as they preferred 

other form of punishment over imprisonment hence it was only served the purpose of holding the 

criminals until they were awarded with their appropriate punishment. Prioson, went through a lot of 

changes when the Britishers came, they implemented those necessary changes as most European 

countries were going against the notion of capital punishment and replacing it with simple or 

rigorous imprisonment. 

This article will try to bring out the reasons and the purpose of implementing changes in Prison 

institution in India by the Britishers. 

 

INTRODUCTION 

The colonial rule in India, can be pointed out as being the main reason behind the crippling economy 

in India, also contributed towards Nation-changing events such as Partition. The British rule which is 

often regarded as the dark age in the recent past of the Indian History, also had its bright side. The 

British government for instance has implemented the Indian Penal Code, 1860 which has brought 

uniformity in the Criminal Law existing in India, it has also brought the uniformity in criminal 

proceeding by enacting the Code of Criminal Procedure. Similarly, during the colonization period, the 

British government was trying to implements the laws England into India, as this would be 

advantageous to their trade as well smooth the distribution powers in the governance of India. 

Like every other land of law, the person violating the laws are subjected to punishment. The British 

government’s preferred mode of punishment was imprisonment. Imprisonment; was preferred as it 

brought changes in one’s behavior without inflicting any physical pain and just by manipulation of the 

human psychology. When the Mughals handed over the authority of administering the prisons in India 

to the Britishers; back in the 1790, the Britishers were shocked to see the poor and inhumane conditions 

of the Indian prisons. Although, this was not the factor which initiated the prison reforms in India; it 

was in the year 1834 an incident in the Alipore Jail in Kolkata and its nature, shocked the core of the 

British Administration and they were forced to setup a committee; which would help them to 

understand the situation prevalent in the jails back at that time and help them implement changes to it.  

What were the changes which the British Government implemented nearly two centuries ago? Are 

those still relevant? What impact did it have on the existing prison reforms? 
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THE CONDITIONS BEFORE THE COLONIAL RULE 

The jails were referred as “karagar” in India. The Mughals who were the rulers of India before the 

Britishers did not prefer this mode of punishment; the prisons were used to hold the criminals who 

were due for the trial. Prisons in India therefore were neglected institutions hence, the conditions were 

very poor. The prisons were diseased, unhygienic, lack proper infrastructure and had no proper 

administration or management.  

After the responsibility and authority of the prisons being shifted to the British, they made the local 

magistrate to look into the inner matters the jails under his jurisdiction; which was often ignored as the 

Magistrates were busy dealing with other important issues, therefore the matters in prisons were often 

overlooked. This practice made the head jailor of the prison, the “Daroga” or the most powerful person 

of the jails. The Jailors often used arbitrary actions against the prisoners.  

The incident which started it all 

The incident at Alipore Jail took place on 5th April 1834, were the inmates of the prison murdered the 

Magistrate of 24 paraganas; Thomas Richardson and the superintendent of the jail within the jail 

compound. The reports which followed the investigation of the murder stated that the prisoners were 

unhappy with current state of affairs within the prison and there was no one to pay attention to their 

grievances. This attracted a lot of public attention towards the jail system.  

This incident led the British govt. to set-up as Prison Discipline Committee on 2nd January 1836; which 

is a milestone in the Indian history; with two main objectives; to gather information about the 

conditions and problems of the Indian prisons and to implement changes as per the gathered 

information.  

PRISON DISCIPLINE COMMITTEE 1936 

The first Prison Discipline Committee (PDC) headed by Mr. Henry Shakespeare in 1836; included 

many employees of the British govt. who were directly connected to the prison institutions. The report 

of the committee was submitted to Lord Auckland in 1838. The major observations are the rampant 

corruption in the establishment, laxity of discipline, and the system of employing prisoners on extra- 

mural labor'. The committee recommended increased rigorous treatment and rejected all notions of 

reforming criminals through moral and religious teaching, education or any system of rewards for good 

conduct. It was also recommended for separation of untried prisoners from the convicted ones. Another 

notable recommendation of this committee is the request for establishing the 'office of Inspector 

General of Prisons'. First Inspector General of Prisons was appointed in India in 1844, for the then 

North West Province. This post was made permanent in 1850. In those days IG (Prisons) were medical 

doctors. 

This ended the abuse of powers by jail authorities. This committee also emphasized on providing the 

proper food and clothing to the prisoners and that medical treatment of ailing prisoners should be given 

top priority. 

PRISON DISCIPLINE COMMITTEE, 1864 

The second committee was appointed in 1864 to reconsider the whole question addressed by the first 

committee. In the first report the the British govt. was only interested in the prison from the point of 

view of administration and discipline; which failed to improve the living conditions of the jail. Sir 

John Lawrence's examination of the condition of the jails in India led Lord Dalhousie to appoint this 

Commission of Jail Management and Discipline. This commission made specific recommendation 

regarding the accommodation, improvement in diet, clothing, bedding, medical care of the prisoners 

and for the appointment of Medical Officers in jails. This commission fixed the required minimum 
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space for one prisoner as 54 sq.ft. and 640 cubic ft. The commission also recommended the separation 

of male prisoners from females and children from adults. 

 

THE IMPACT 

Although, it may not seem much on papers, but the contributions of these two committee reports holds 

immense importance. To illustrate, let us take the example of “The Sepoy Mutiny” which initiated the 

struggle for independence from the colonial rule; sparked the idea of a free India among the Indians 

and the same struggle continued until India finally attained freedom in 1947. Similarly, these reports 

and their suggestions, which when implemented changed the Prison Institutions in India forever. It 

was the pillar on which the foundations of “ideal prison” was based.  

All the prison reforms committees which followed, acknowledged the PDC’s reports and drew 

important ideas from the PDC’s report of 1836 and 1864. The problems highlighted back then still 

prevails in modern India, like lack of accommodation, low prison staffs, etc. and the same is also 

highlighted in the most recent prison reform committee, i.e. Justice Roy Committee (2018). 

The PDC’s reports still serves as a precedent which impacts the prison reforms polices of even the 

most recent times.  

Finally, even though the British Govt. most had negative impacts over India as a whole, but some of 

the measures which were taken back then were much advances and ahead of its time. It’s really 

appreciable that how advanced were the foresights, which the law makers back then possessed. The 

fact that the Britishers abolished the practice of the mutilation arms of the prisons; a favorable form of 

punishment in the Mughal period showed that the Europeans favored imprisonment over other forms 

of punishment. The prison reforms although influenced from the English laws as it was a more humane 

way of treating the criminals. If the Britishers did not implemented those changes then it’s very hard 

to image the conditions of the prisons in the modern days, like there would have existed no separations 

of the male and female prisoner which would have created a nuisance within the prison walls; as the 

females would have been sexually attacked by the male prisoners.  

To conclude, even though the pioneers of prison reforms are often overlooked as they were also the 

ones who implemented arbitrary laws within India, and also abused their powers as the rulers 

plundering the riches and exploiting the resources of the country. They deserve the appreciation and 

commendation of a scholar for their efforts back in the Ninetieth Century. 
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SIDDESHWARI COTTON MILLS PVT. LTD. V. UNION OF INDIA- A 
CRITICAL ANALYSIS 

- Anshit Minocha* 

 

ABSTRACT 

The research area selected is case commentary and the case selected is a frequently cited judgment 

in the field of Interpretation of Statutes. 

The case of Siddeshwari Cotton Mills Pvt Ltd vs. Union of India is one of the landmark judgments in 

the interpretation of statutes and was decided by the Supreme Court on the date of 17th January 

1989. This case was decided by R.S Pathak and M.N. Venkatachaliah who had been respectively 18th 

and the 25th Former Chief Justices of India. This case challenged the Section 2(f)(v) of the Central 

Excise Act 1944 and the industry to which this case was related was the Textile Industry. This case is 

related and based on the rule of interpretation of Ejusdem Generis which literally means “Of the 

same KIND / GENE”, The same rule originated in the case of Kochunni vs. State of Madras in which 

it was held that The rule of Ejusdem Generis is that when general words follow particular and 

specific words of the same nature, the general words must be confined to the things of the same kind 

as those specified. 

The other same principle which follows the rule of Ejusdem Generis is Noscittur A Sociis, this 

research paper not only discusses the difference between these two but it also has a detailed case 

study which involved the rule of Ejusdem Generis. The Mode of Citation followed is Oscola. 

 

INTRODUCTION 

The case of Siddeshwari Cotton Mills Pvt Ltd vs. Union of India is one of the landmark judgments in 

the interpretation of statutes and was decided by the Supreme Court on the date of 17th January 1989. 

This case was decided by R.S Pathak and M.N. Venkatachaliah who had been respectively 18th and 

the 25th Former Chief Justices of India. This case challenged the Section 2(f)(v) of the Central Excise 

Act 1944 and the industry to which this case was related was the Textile Industry. This case is related 

and based on the rule of interpretation of Ejusdem Generis which means “Of the same KIND / GENE”, 

The same rule originated in the case of Kochunni vs. State of Madras in which it was held that The 

rule of Ejusdem Generis is that when general words follow particular and specific words of the same 

nature, the general words must be confined to the things of the same kind as those specified.1 

The other same principle which follows the rule of Ejusdem Generis is Noscittur A Sociis, this research 

paper not only discusses the difference between these two but it also has a detailed case study which 

involved the rule of Ejusdem Generis. 

 

FACTS 

The Facts of this case were that the appellant was a cotton manufacturing textile industry and this 

particular industry manufactured cotton fabrics on power looms which were exempted from the 

 
* Student, BA LLB (H), Second year, UPES, Dehradun 
1 Jayant Bhatt, “Construction Ejusdem Generis, Legal Service India (2018) 

<http://www.legalserviceindia.com/articles/edjem.htm> accessed 20th April 2019 

http://www.legalserviceindia.com/articles/edjem.htm
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imposition of excise duty. The authorities held that the Manufactures were liable to pay the duty and 

the penalty for the cotton fabrics they manufactured on the power handlooms as they were subjected 

to calendaring and on the plea of that calendaring took them out of purview exemption and the same 

calendaring was not being explicitly mentioned in the Section 2 of the Central Excise Act of 1944. 

The term “Manufacturing” used in the Central Excise Act of 1944 meant; That the particular act 

includes all the Manufacturing process of cotton fabrics as it is included in the Manufacturing and 

Calendaring Processes defined in the act and are similar/ Gene and therefore shall be included. An 

earlier appeal of the appellant to the High Court was set aside in which the Hon’ble Court stated that 

the manufacturing process specified in the act included Cotton Calendaring and therefore the appellant 

was liable to pay the excise to which it was liable. But, irrespective of this decision of the Hon’ble 

High Court, the appellants that is Siddeshwari Cotton Mills Private Limited Approached the High 

Court challenging this decision and Section 2(f)(V) of The Central Excise Act 1944.2 

Issues 

1. The Issue(s) involved in this case was whether the Cotton Manufacturing will be a part of the term 

“Any other process” which was used in the Statute which superseded the words bleaching, 

mercerising, dyeing, printing, water-proofing, rubberising, shrink-proofing, organdie processing? 

2.  Whether the appellant which manufactures cotton on power looms are exempted from the duties 

of the excise and also the additional duties mentioned in the act? 

3. Does it lose the benefit of exemption by process of calendaring on a calendaring plant which is 

present in the Appellant’s premises? 

4. Whether cotton fibre ceases to be “unprotected” cotton fibre if subjected to calendaring?  

 

ARGUMENTS AND DECISION 

• The Central Excise Authorities found the appellants to have contravened the subsequent and also 

previous prevalent rules and provisions as laid down in the statute of Central Excise Act 1944. The 

collector of the Central Excise, Calcutta also directed that the appellant’s process is a part of the “ 

any other process “mentioned in the concerned statute, And on failing of the Messer Siddeshwari 

Cotton Mills P Ltd to pay the duty on the calendaring, a fine of Rupees 1,00,000 was imposed on 

them under the Rule 173-Q of the Act.  

• The Central Board of Excise and Customs allowed the appellant partly the imposition of duties on 

their process of calendaring however there was no setting aside of the penalty imposed upon them. 

The appellant further approached to the Appellate Tribunal under Section 35-L of The Central 

Excise Act, 1944 which confirmed the imposition of duties upon them. 

• Before the Appellant- Tribunal had contended for the applicant the process of plain- calendaring 

to which Cotton- Fibre was considered that it might not be related to the terms which are mentioned 

in the Section 2(f)(V) of the statute and maybe a separate and long enough process which may be 

identified differently from the process which are mentioned under the mentioned and challenged 

section. 

• It was stated before the Court that when the Cotton Fibre has contended, the cotton remained 

unprocessed and still had in it cotton fibre, and the expression “ any other process” counts the term 

different or another processor of that of calendaring even though the process is being carried on by 

the appellant at their own house or place of residence. 

• The Court stated that the word in the Section 2(f)(V) i.e. “any other processes” should be 

interpreted using the interpretation technique of Ejusdem Generis which interprets or means that 

 
 2 Central Excise Act 1944, s 2(f)(v) 
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the class of group representing the same gene E.g.: Car, Bus, Truck, etc. Etc would include the 

roadways. 

• Calendaring even though the topic was the fact in issue, But to take part of the nature and character 

of the processes and belong to the same gene i.e The process of Calendaring belonged and was a 

part of the term “ Any other processes” and the appellant was therefore liable to pay the duties 

levied/ imposed on such. 

• The words used in Section 2(f)(V) i.e. includes all other types of process which are mentioned in 

the particular statute.3 Included calendaring because it was of the same kind/ gene. 

• But such was not accepted by the Tribunal where the appeal was originally made or appeal was 

originally made and it specified that the term “any other process” used in the Section 2(f)(V) has 

not anywhere mentioned explicitly that the above-stated term shall be considered by using the same 

gene or the same kind or that the processes which are of the same kind have not been explicitly 

mentioned in the act. 

• It was stated in the court that the machine may be simple or complex but the effect ought to be 

brought was to be considered whether that was simple or complex and that may also mean that 

Calendaring is not a process. 

• The sample of a calendared saree was brought in the court and it was seen that the packet in which 

it was packed was also stamped as calendared. Therefore, it was stated in the court that the word 

“any other processes” included calendaring also. 

• It was stated in the court that, though calendaring may be a process, it does not satisfy the 

requirement of “any other processes” mentioned under section 2(f)(V) which originates from 

bleaching, mercerising, dyeing, printing, water-proofing, rubberising, shrink-proofing, organdie 

processing. 

• The Tribunal in which the appeal was originally made did not particularly hold the examination of 

the process of calendaring and whether not this specific process is of the type or the same class 

adopted or classified/used by the appellant shared the same gene which had been possessed by the 

other processes expressly mentioned in the particular statute and hence should be understood by 

using the specific technique of Ejusdem-Generis and consider whether the process of calendaring 

belongs to the same gene of class in the previous words which are used in the particular statute. 

• The Definition of the term “Manufacture” mentioned under Section 2(f) which was amended by 

the Act 5 of 1986 giving it some extraordinary meaning and the other processes bring about a 

change in the cotton- fibre as to render it commercially different product and by parity of reasoning, 

“any other processes” is a part of the extended meaning of manufacture as was amended by the 

Act 5 of 1986. 

• The principle underlying here was that the subsequent general words only intended to guard some 

accidental omissions in the objects of the kind mentioned earlier and were not intended to extent 

to a class wholly of a different kind. 

• This was a presumption and it is only operable until and unless there exists any contrary indication 

between two or more words of a statute or two statutes. 

•  The preceding words/ expressions which were used in the statute are of restricted meanings but 

they must be susceptible to the idea that they belong or they represent a class or a group preferably. 

If no class or representation of any such group is found, then the approach of Ejusdem Approach 

will not be operated and will not be thus applied in the act while interpreting it. 

• The terms which are related to manufacturing being used under Section 2(f)(V), cited above, 

contemplate processes which impart a change of lasting character of fabric by addition of any type 

of chemical or to change the appearance of its fabric or any other such change. 

 
3 Central Excise Act 1944 , s 2(f)(v) 
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• It was stated by the council of the appellant that the plain and ordinary process of calendaring does 

not add any texture to the type of cotton fibre neither does it change the physical appearance of the 

cotton fibre.  But in argument with this, the Appellate Tribunal stated that the rolling of cotton 

fibre between rulers change the temporary appearance of the cotton fibre. 

• Finally, it was held by the court that the process of calendaring was related to the terms which are 

mentioned before the word used in the Section 2(f)(V) which is “any other processes” by applying 

the approach of Ejusdem Generis to interpret the statute and was a part of “any other processes” 

directing the appellant i.e. Siddeshwari Cotton Mills Pvt Ltd to pay the levied excise duties. 

 

REASONING AND RULE OF INTERPRETATION 

The rule of Interpretation which is used here is the rule of “Ejusdem Generis” which means of the 

same kind or the same Gene, For eg, Car, Bike, Truck, etc. Etc- would include all the roadways. This 

rule of Ejusdem Generis came up first in the case of Kochunni vs. State of Madras4 and this case 

described the rule of Ejusdem Generis as when general words follow particular and specific words of 

the same nature, the general words must be confined to the things of the same kind as those specified 
5. To explain further, in the case of Evans vs. Cross the issue was whether zebra crossing is one of the 

traffic device as one of the zebra crossing was destroyed by the accused and he was now subjected to 

some penalty/fine under the Section 48 of the Road Traffic Act 1938, It was found that the items listed 

under the Section 48 of the statute, destroying of which would lead to some sort of penalty, were not 

of the same class of the items which were listed under the Section 48. Also, it was observed in the case 

of Hamdard Dawakhana vs. Union of India 6that any aerated drink should contain at least 25% of 

fruit in it and the main issue, in this case, was that the drink which is Rooh Afzah contained less than 

5%, would it be a part of the drinks which are mentioned/specified in the Section 3 of Food Product 

Order, 1955. It was stated by the court that Rooh Afzah is of the same kind/ gene of drink which are 

mentioned/specified in the Section 3 of the Road Traffic Act of 1938 and hence it should contain at 

least 25% of fruit in it. 

For the Rule of Ejusdem Generis, The Case of U.P. State Electricity Board vs., Hari Shankar also 

provided with some guidelines to check whether the rule of Ejusdem Generis will apply or not, the 

guidelines are as follows: - 

1. The statute must contain an enumeration of some kind. 

2. Enumeration must constitute a class. 

3. General Term must follow the enumeration. 

4. No identification of different kind of intention of the legislature. 

In basic terms, to test whether a particular term belongs to some statute or not, it should belong to the 

class as mentioned or specified in the classes of the statute. 

From time to time, when there is confusion in interpreting the loosely written statutes, the rule of 

Ejusdem Generis is applied. For the Ejusdem Generis principle to apply there shall be a sufficient 

indication of a category that can properly be described as a class or genus, even though not specified 

as such in the enactment.  

In the above case i.e. Siddeshwari Cotton Mills Pvt Ltd vs. Union of India the main issue was that 

calendaring, which a process to manufacture cotton, is a part of the Central Excise Act, 1944 and is 

the appellant liable to pay the excise duty which is levied upon them, or is the excise levied upon them 

 
4 Kochunni vs State of Madras, [1960] AIR 1080 (HC) 
5  Jayant Bhatt, “Construction Ejusdem Generis, Legal Service India (2018) 

<http://www.legalserviceindia.com/articles/edjem.htm> accessed 20th April 2019 
6 Hamdard Dawakhana vs. Union of India, [1960] SCR (2) 671 (SC) 

http://www.legalserviceindia.com/articles/edjem.htm
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justified. It was found later in the case that the process which is being specified in the Section 2 (f)(V) 

which are bleaching, mercerising, dyeing, printing, water-proofing, rubberising, shrink-proofing, 

organdie processing, will calendaring be a process of the previous cited process or not. It was found 

and declared by the Hon’ble Supreme Court that the process of Calendaring is a part of the process 

mentioned in the Section2 (f)(V) because the process is the same kind or of the same genus i.e. even 

though temporarily, it changes the physical appearance of the cotton fibre by rolling it between the 

rollers. 

In the case of U.P State Electricity. Board v. Hari Shanker.7  

Various guidelines were laid down for the proper functioning and interpretation of this rule of Ejusdem 

Generis, these guidelines were as follows: - 

1.  The word must represent a class 

2. The class must follow a particular gene 

3. There must be a connection between the subject matter and the gene 

 

CONCLUSION 

It was observed in the case study of the above case that the rule of Ejusdem Generis is different from 

the rule of Noscitur-a-Sociis as the rule of Ejusdem Generis focuses on the same kind or the same 

genus and Noscitur-a-Sociis talks about things which belong to the same or the similar association, 

e.g., Car, Bus, Truck, etc. Etc would include all other roadways like bike, bicycle, e-rickshaws; this is 

an example of Ejusdem Generis. Car, Bus, Truck, etc. Etc would include only roadways which are 4-

wheeler and no other roadways like bike, ship or plane. The previously cited example was the example 

of Noscitur-a-Sociis, there is a thin line of difference between Noscitur-a-Sociis and Ejusdem Generis. 

 
7  UP State Electricity Board vs. Hari Shankar, [1979] AIR 65 (SC) 
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INDIAN COUNCIL FOR ENVIRO-LEGAL ACTION V. UNION OF 
INDIA 

- Avnip Sharma & Prateek Saxena* 

 

ABSTRACT 

This writ petition was filed by an environmental justice organization Indian Council for Enviro-

Legal Action illuminates the woes of people who live near of chemical industrial plants in Bichhri 

Village in specific (and in general across the country India). The case illustrates the disrespect, nay, 

contempt of law and lawful entities on the part of some of the developing entrepreneurial breed, 

taking advantage of the country's need for urbanization and export earnings, as they do. The desire 

for wealth has robbed them tremendously from any compassion for the fellow human beings-for that 

matter, for everything else. Yet apparently the rule was helpless; structural defects? This is such an 

example that has led many in this country to believe that disrespect for the law pays and that the 

repercussions of such disrespect will never be enforced-particularly if they are men with means. 

Keywords – Environment, Legal Action, Indian Council, Urbanization 

 

INTRODUCTION (FACTS) 

Bichhri is a small village in Rajasthan, India's Udaipur District. There is major industrial settlement 

north of this village, Hindustan Zinc Limited, a public sector concern. This did not affect Bichhri, 

however, but the problems began in 1987 when Hindustan Agro Chemicals Limited’s fourth 

respondent started manufacturing other chemicals such as Oleum (the condensed form of sulphuric 

acid) and Split Super Phosphate. The real calamity came when another sister concern, Silver Chemicals 

(Respondent 5), began to manufacture 'H' acid in a plant throughout the same complex. The 'H' acid 

was primarily intended for export. The manufacture results in huge volumes of highly toxic effluents 

— especially iron-based and gypsum-based sludge — that pose a serious threat to Mother Earth if not 

properly handled. It kills the soil, water and whatever comes into contact with it. In addition to some 

other chemicals, Jyoti Chemicals (Respondent 8) is another unit formed to produce 'H' acid. 

Respondents 6 and 7 were named for the production of fertilizers and few more other products. 

All Respondents 4 to 8 units / factories are located within the same geographical area and are operated 

by the same community of individuals. All the units are what would be called “chemical industries”. 

According to the study about 2500 tons of highly toxic sludge were produced while 375 tons of H-acid 

were produced. And, all the sludge dumped into the village area's open field. The harmful contaminants 

leached and seeped deep into the earth over time, polluting the aquifers and the subterranean water 

supply. The water from the wells and other nearby streams turned dark in colour and was very poorly 

polluted. It won't remain to be used for anything which include drinking, irrigation, and cattle. The soil 

thus becomes contaminated rendering it unsuitable for agriculture, which is the major source of 

livelihood for the villagers. Further, this same pollution caused illness, decapitation as well as disaster 

in the village and in the surrounding communities. This sudden depletion of earth and water even had 

a resonance in Parliament and the corresponding minister ensured that action is being taken, but on the 

spot, there was very little substantial to do. The villagers then erupted in virtual revolt leading to the 

District Magistrate's implementation of Section 144 of the Code of Criminal Procedure in the district, 

and the closure of Silver Chemicals in January 1989. 

 
* Students, New Law College, Bharati Vidyapeeth (Deemed to be University), Pune 
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BACKGROUND OF THE CASE 

In August 1989, the Indian Council for Environmental Legal Action filed the Writ Petition with the 

request to the Court about the need to take effective decisive measures. The Rajasthan Pollution 

Control Board claimed in its affidavit that (i) the board obtained NOC from Hindustan Agro Chemicals 

Ltd. for the manufacture of sulphuric acid and alumina sulphate but, without approval from the Board, 

this unit modified its products and started manufacturing oleum and single super phosphate. The 

consent was denied and instructions for closing the unit were given under the Air (Pollution Prevention 

and Control Act, 1981); and (ii) the Silver Chemical has confirmed that it produces H-acid without the 

Board receiving NOCs. The wastes generated from H-acid processing was potentially toxic and 

contained a very high concentration of solutes solids along with a variety of other pollutants. Likewise, 

the comprehensive report was submitted to the Hon'ble Supreme Court for approval by the Board and 

Authority of every concern. 

Further, the Govt. Of Rajasthan on 20-1-1990 filed its counter-affidavit. In paragraph 3, it made a 

curious statement to the effect that the government of the state is now aware of the contamination of 

groundwater sources caused by liquid effluent from the firms mentioned in the written petition as 

respondents 4 to 8. The state government has therefore initiated action through the Pollution Control 

Board to regulate further pollutants dissemination. 

The Hon'ble Court asked the National Environmental Engineering Research Institute (NEERI) to 

examine this situation inside and outside the village of Bichhri and send their report "on the option and 

scale of remedial alternatives available" NEERI was also asked to recommend both the short-term and 

the long-term steps required to mitigate the threat already created. Based on the NEERI study and other 

facts, the Supreme Court ordered the immediate removal of the sludge lying on the ground to avoid 

the possibility of the rainy season penetration of radioactive substances into the soil. On 4th April 

1990, The Court further ordered the Ministry of Environment and Forestry, Government of India, to 

promptly deplore its specialists to inspect that area to determine the presence and extent of gypsum-

based and iron-based sludge and to recommend the procedures for treatment and disposal and to 

recommend a kit for its transport and safe storage. The cost of such storage and transportation was 

aimed at recovering from the Complex-based industries. But the Supreme Court passed the final order 

on 13 February 1996 as follows: 

“They are of the opinion that, where an operation engaged in a hazardous or inherent industry 

poses a possible danger to the health and safety of people working in the factory and living in the 

surrounding areas, it is an absolute and non-delegable obligation of the Corporation to ensure 

that it does not harm others because of the dangerous or inherently dangerous nature of the 

activity it has carried out. It is therefore held that when a company is involved in a dangerous or 

potentially hazardous operation and damages someone as a result of an accident, the company is 

specifically and entirely liable to reimburse all those impacted by the accident and that such 

responsibility is not subject to any of the exceptions provided for in the tortuous principles of strict 

liability laid down in the case of “Ryland’s Versus Fletcher”1 The legal validity down by the court 

in the case Oleum Gas Leak (M.C.Mehta Vs. UOI & OR’s)2 also applies in this case and the 

factories are completely liable to compensate the villagers in the affected area, the soil and the 

groundwater for the harm they cause and are also obliged to take all appropriate steps to eliminate 

the sludge and other contaminants in the affected area about 350 hectares. The polluter pays 

 
1 UKHL 1, (1868) LR 3 HL 330 
2 1987 SCR (1) 819, AIR 1987 965 
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principle demands that the monetary cost of attempting to prevent or rectifying damage due to 

pollution should lie only with industries which precipitated the harmful emissions”. 

Nonetheless, this is a very rare and exceptional lawsuit where the case was purposely kept alive even 

after fifteen years of this court's final judgment (date of judgment February 13, 1996) by bringing one 

or the other interlocutory appeal in order to escape compliance with the judgement. This Court's said 

judgment has not been enabled to gain finality until that time. It is a prime illustration of how even the 

Supreme Court's final decision may be circumvented for more than a decade by misuse of the law 

process. This is undoubtedly a rather sensitive issue regarding the holiness and dignity of the judiciary 

in general, and of the country's Supreme Court in specific. 

Mr. M.C. Mehta, Advocate has filed written submissions for Enviro Legal Action on behalf of the 

Indian Council. In the submissions it is emphasized that these proposals are utter disregard for 

compliance with this court's directions. Through filing those proposals, they made fun of the 

environmental justice delivery system. They have shown little contrition to do irreparable harm to the 

lives, health, and properties of the people affected by their company. The applicants are attempting to 

withhold the payment of Rs.373, 850,000 INR for taking remedial action. 

Mr Mehta also relied on the court's judgment in the case of M.C. Mehta v. Kamal Nath and others 

(2000) 6 SCC 213, in which the court held that: & quote; ... pollution is a civil error. This is by its 

very definition a crime perpetrated against the entire society. Therefore, a person who is guilty of 

causing pollution must pay damages (compensation) for environmental and ecological restoration. 

They also need to pay restitution to those who have suffered harm because of the offender's act. This 

court's powers under Articles 32 and 21 are not limited, and it can grant damages in a PIL or a Writ 

Petition as held in a series of judgments. In addition to the above penalties, the person who is 

responsible for causing pollution could also be held criminally liable to pay exemplary damages so 

that it can serve as a deterrent to those not causing pollution in any way. 

 

ARGUMENTS ADVANCED 

Petitioner`s 

Respondent industries started the production of 'H' acid in a plant situated within the same complex in 

the Bichhri village. The production leads to the formation of huge quantities of highly toxic effluents, 

particularly iron-based and gypsum, which generates sludge in the main. The waste products which is 

sludge was not properly handled which culminated in the development of air water pollution and 

several other natural resources. This poses significant danger to Mother Earth. It was also suggested 

that all of the respondents' factories and manufacturing in the village's surrounding areas produce 

higher rates of emissions to the mother earth and therefore should be dismissed immediately. In 

addition, it was also argued that production should be stopped first, unless properly handled so as not 

to cause any damage to mother earth, In addition, petitioner also claimed that virtually every 

respondent industry has applied for a 'No- Objection Certificate' for the manufacture of this hazardous 

chemicals and was refused and rejected by the authority is clearly indicating that the manufacture of 

such harmful chemicals would result in tremendous environmental devastation. 

Respondent`s 

The respondent submitted an affidavit in the counter claim to substantiate their claims. The following 

are the averments: 
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a. Re. Hindustan Agro Chemicals Limited [R-4]: This unit has been issued a P.C.B. "No-Objection 

Certificate" for the manufacture of sulphuric acid and alumina sulphate thus according their 

testimonies. 

b. The Board granted authorisation subject to certain conditions. Letter to the Board also issued 'No- 

Objection Certificate' under the Water [Pollution Prevention and Control] Act, 1974 [Water Act] 

and the Air (Pollution Prevention and Control Act), 1981, although pursuant with certain 

circumstances. 

The respondent even argued that treatment is very challenging, since many of the contaminants present 

are in fact refractory. 

 

ISSUES 

• What is the metric of obligation of industries that are actively involved in such a hazardous or 

inherently dangerous industry, if by reason of an accident or incident in such industry, persons die 

or are harmed? 

• Does the Ryland’s v. Fletcher rule apply in these cases, or is there any other concept by which to 

assess the liability? 

• One thing is that the respondents will pay the amount required to carry out effective remedial action 

but will they pay just that amount or with interest? If the time were a few days or months it may 

have been different, but in this case, it is almost 14 years delay and there is no pay out for the sum. 

 

In Fact, these issues further raise Three Questions –  

a. Can a party which refuse to comply with the judicial order be allowed to maintain the privileges 

of its own failing to comply? 

b. If the effective party should not be forgiven for depriving the party of its rightful dues for more 

than fourteen years by way of restitution? So, what is it? 

c. That whether court must not disable all incentives for not having to comply with the decision of 

the court? 

 

ANALYSIS (CONSTITUTIONAL PROVISIONS)  

• Article 48A of the Indian Constitution (introduced following Amendment 42, 1976) states that "the 

State shall endeavour to conserve and improve the environment and the protection of the forests 

and wildlife of that nation." 

• Article 51A (g) presented 'Fundamental duties' includes a specific duty on each individual to 

'preserve and develop the natural environment, including forests, lakes, rivers and wildlife, and to 

value living creatures.' 

• Article 32 of the Indian Constitution provides for the exclusive rights of any Indian citizen to file 

a petition whose fundamental right is infringed by some means or by some. 

 

JUDGEMENT 

18 July 2011, Justice BHANDARI DALVEER and DATTU H.L: "We have looked at the facts and 

circumstances of this case carefully. In a majority of incidents, we have also looked at the legislation 

enacted by this Court and other countries. We are obviously of the opinion that the applicant-industry 

concerned shall deposit with compound interest the amount as specified by this vide order of the Court 

dated 11 April 1997. Since 11 April 1997, the applicant-industry has intentionally refused to comply 

with this court's orders. Hundreds of villagers have been significantly impacted, because so far yet 

there are no successful remedial measures. The applicant-industry has persisted in their approach in 
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refusing to comply with the court's order by holding the case alive for more than 15 years by filing 

interlocutory applications that were absolutely without any merit and therefore dismissed with costs. 

The applicant-industry is then directed to pay Rs.37, 385,000 INR (USD 608,628) along with 

compound interest @ 12 per cent per annum from April 11, 1997 until the sum is paid or recovered. 

The applicant-industry is also geared toward paying legal costs. Even after this Court's final judgment, 

the case was held going for nearly 15 years. For all of these years the respondents felt obligated to 

fight this case. The time of Enormous Court has been lost all those years. In both the interlocutory 

proceedings, taking into account the entirety of the facts and circumstances of this case, we direct the 

applicant-industry to pay the costs of Rs.1, 000,000 INR (USD 16,280). The sum of costs will also be 

used under the guidance of the authorities concerned to carry out remedial measures in Bichhri village 

and surrounding areas in Udaipur district of Rajasthan, India”. 

 

CONCLUSION 

In addition, this Court applied the polluter pays concept and thus described: the polluter pays principle 

demands that the financial consequences of avoiding or remedying pollution-related harm either rest 

with the undertakings that caused the pollution or created the pollution-related products. Under this 

theory, it is not the government's responsibility to cover the costs involved either in avoiding such 

harm or in carrying out remedial measures, since the impact of that will change the taxpayer's financial 

burden of the pollution accident.
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GENDER EQUALITY A SOLUTION FOR MODERN TIMES 

- Sahil Jaspreet Singh* 

 

INTRODUCTION 

Society1 is changing, before certain rights were against the society and the individual was isolated as 

a result of the failure to adapt to the social situation and the individual was isolated. 

But now in a modern-day society a society which can usher a pluralistic view will be beneficial for all 

the members in the society. Gender equality2 is the quality of both the sexes in every aspect of the day 

to day functioning of the life. Women and men should be treated equally in various aspects of life such 

as education, wage. Just because woman cannot work in the society when they are in labor doesn’t 

mean they should be debarred from the society, maternity benefits should be provided to them  

Work ethics of both men and women should be the same they should work in a cohesion. From time 

immemorial woman have been treated badly and unjustifiably in the society. Society has imposed 

certain rules and regulations, norms which have to been followed or certain moral ethics which are to 

be followed by each member of the community in the society. Girls / women were not allowed to study 

or get educated in the society as they were considered to the patriarchy society that they would soon 

get married and leave there parents thus this void wouldn’t be filled. The male members were generally 

considered the bread owners of the family.  

Feminist3 argued that man should have rights and nothing more whereas women should have rights 

too but nothing less to man there should be no gender in equality, 143 countries have guaranteed gender 

equality for women. This also affects the progress4 and the way the society is flourishing as a whole. 

There shouldn’t be a patriarchy or matriarchy society but a judicious mixture of both of them so society 

can develop as a whole. 

For Example, let’s take the institution of marriage, when there is cohesion between a male and female 

and each of them behave in a manner which is equal to both the institution of marriage becomes a 

success otherwise it lets to social and political consequences  

Dualism5 is persist in religion and the society also on one hand women are glorified treated with 

dignity and respect this is in the case of goddesses who are worshipped by all but the hypocrisy is seen 

when on the other hand women aren’t even respected with dignity considered as a liability to the 

family. Some even think that it’s better not to have a girl child. Society imposes such restriction on a 

girl child, it’s more like a veneration or anger with which they are treated which is actually degrading 

for a progressing society as a whole. 

 

HISTORICAL ANALYSIS OF THIS CASE 

 
* Student, BA LLB (H), Modern Law College 
1 Society – We live in a community in which groups of people communicate with one another for a common goal or 

objective  
2 Gender Equality – Equality of both the sexes in the entire sphere of life and equal wages ,job opportunities and education  
3 Feminist – Are a group of women who have an ideology of woman dominated society in which the power will rest in a 

judious mixture of males and females  
4 Progress – A form of improvement in the society which is considered to be a stepping stone for success and overall 

development in the society  
5 Dualism – A form of having a differentiated term and value for a different gender and class of people  



 

©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue III | July 2020                                                    ISSN: 2582-5216 

 

Page | 615  

Lord Ayyappa6 was born out of a union of Lord Shiva who was swayed by the charm of Mohini. It is 

believed that in ancient time that Lord Ayyappa had defeated a demon whom he had turned into a 

beautiful young girl. The girl proposed him but he refused as he said he wanted to go to the forest and 

pray to the devotees7 so they answer his prays. 

The women persisted so he agreed to marry her once they were no more devotees after which it was 

believed that the beautiful girl didn’t come into the temple in order to respect this 8tradition. 

Women aren’t allowed in the temple and also on the basis of denomination, origin of the place on the 

hill side certain aspects of this temple historical importance  

 

OVERVIEW OF THE CASE 

Devaswom Board of Travancore, the chief of Sabrimala Temple argued that the female devotees 

between the ages of 10 to 50 weren’t allowed to enter the holy shrine of lord Ayyappan. 

As they were considered by the pilgrims as 9impure and they would pollute the main ceremony of 
10vratham which lasts about 41 days. Vratham is a 41 days period in which an individual has to devote 

himself to the temple and also has to get rid of all his material possessions and become one with god 

and also has to leave his family and become a part of the temple for the stipulated period. 

The temple of Sabarimala depicts Naishtika Brahmachari, which means celibacy. Women had to leave 

their homes or the man would have to live a separate life so the women doesn’t influence him and 

affect the purity of the ritual. Whoever cannot fulfil vratham were considered as female devotees who 

were proscribed from entering the temple as they would pollute the ceremony. 

 

VIOLATION OF FUNDAMENTAL RIGHTS 

Certain rules and regulations which have to be followed by each member of the society as these 

regulations were framed by the regulating book of the society, the 11Constitution of India states that 

certain rights, rules, which each individual of the society has to follow these rights are knows as 

fundamental rights.  

Constitution morality is the complete adherence to the constitution principle which every member of 

the county must adhere to rules and regulations laid down by the frame work of the constitution of the 

country The temple of Sabrimala is not of 12religious denomination so article 25(2) of fundamental 

rights gets violated. Also secular character of the constitution comes under question 

Article 26 is the rights to establishment of religious institution. Article 25(1) guarantees right to 

practice every individual and act and concerns with religion Article 14 is that the state shall not deny 

any person equality of his rights in the society and also equal protection of the law under the territory 

of India. But this Article is violated in the above case   

 
6 Lord Ayyappa – Born out of a union of Lord Shiva and Mohini  
7 Devotee – A person who is very enthusiastic of someone and something , in this lord Ayyappa life  
8 Tradition – the transmission of culture, norms , value ,ethics from one generation to another  
9 Impure – Women between the age of 10 – 50 are of menstrual age  
10 Vratham – penance , oath , fasting  
11 Constitution – A guideline, framework which all members of the society have to follow otherwise will be punished for 

their misconduct  
12 Religious Denomination – subgroup within a religion that operates under a common name, tradition  
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Article 15 states that’s there should be no discrimination on the basis of caste, creed, religion, sex, 

placed of birth. Article 25 states all the person in the society are free to profess, practice and propagate 

religion subject to morality, public order and health Article 51(a). To develop scientific temper, spirit 

of enquiry and reform and to prevent any form of violence of any sort  

 

ANNALYSING ISSUE OF THE PETITIONERS 

S. Mahendran v. Secretary of Travancore13 

Exclusion14 of women is unconstitutional as exclusion based on biological factors is inhumane and is 

against article 14 (Principles of Equality), 

Article 15 (discrimination based on race, caste, creed), Article 25 (religious institution), 

Article 26 of the constitution also affects the morality of the society. This act cannot be considered as 

a religious act. 

Even if the temple receives fund under 15article 290A of the constitution, Morality is being violated 

along with Article 14, 15(3), 39(A), 51A (e). Rule 3(b), the entry to worship a temple act and the 1965 

rule of Kerala worship act is intra vires and violates part III of the constitution.  

Essential part of religion needs to be protected but, in this case, it is total discrimination for the female 

devotees. There was a belief by the Travancore Devaswom that the entry of the women in the sabrimala 

temple during the period of Vratham would pollute the oath of lord ayyappa. Denomination rights are 

the area rights historical importance and also past norms of that culture It is solely based on the fact of 

physiological factors and does not satisfy the case of reasonable classification. This violates article 14 

of the Constitution.   

Female devotees between the ages of 10 to 50 are not allowed to enter the holy shrine of lord ayyappa 

according to the pilgrims and the chief of the temple this action of theirs violates article 15(1) – 

violation based on sex as the physiological factor of mensuration is included. 

Exclusionary practice of women violates article 21 of the constitution, right to privacy of a woman/ 

girl gets violated which is against the principles of fundamental rights. Psychological factor, 

mensuration and ovulating women not allowed to enter a temple and do puja is against the principles 

of privacy of a woman which should not be questioned in the society. This act violates Article 25 of 

the constitution – right to profess and practice religion of his or her accord  

All India Democratic Women Association said that the constitution cannot be frozen and has to evolve 

with changing times. Article 25(2) (B) will prevail over article 26 which is right of religious 

denomination. A case study from a particular respondent on the controversial issue of religion over 

sex.  

The respondent also argued that the Section 3(b) of Kerala Hindu Place of Worship Act (1965) is 

allowed only for 60 days. According to the pilgrims and the temple chief the practice of not allowing 

mensuration women into the temple does not violate Article 25 and 26 of the constitution They argued 

that the laws relating to entry of the temple is separate from religious affairs. Which is not true as it 

 
13 AIR 1993 Ker 42 
14 Exclusion – Proscribing of a person totally  
15 Article 290A- some form of monetary consideration will be provided to the Devaswom of Travancore by the Kerala 

government from the Consolidated fund of India  
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violates article 25 of the fundamental rights of the constitution. Sabrimala does not satisfy the test of 

religious denomination this is according  

S. MITTAL argued that women below any age were allowed to enter the sabrimala temple, In fact 

women were allowed for the first rice feeding It has only been past 60 years since the rule was altered 

by the Travancore Devaswom this happened by inserting article 3(b) and the 1965 Kerala worship act. 

Abolishing in any form of purity and pollution by the 7(c) of civil right act 1955. 

The right of religious denomination status cannot be granted as it is violative, .IT will only be granted 

if it’s a 16common belief. But according to the respondent this came in the recent 60 years so it’s not 

a common faith Article 25 deals with right of individuals. Whereas Article 26 deals with religious 

denomination. Followers of Lord Ayyappa do not constitute a religious denomination.  

 

SUPREME COURT JUDGEMENT ON THIS CASE 

On 28th September 2018, a 17historical judgement was made Chief Justice Dipak Mishra-headed 

Constitution bench in a 4-1 verdict said the temple rule violated their right to equality and right to 

worship. The only note of dissent came from Justice Indu Malhotra, the only women judge to take part 

in this case proceeding 

R.F NARIMAN said the sabrimala issue violates article 25 and 26 of the constitution that is the entry 

of female devotees aged 10 to 50 were not allowed to enter the holy shrine of lord Ayyappa.  

Section 3 violates the fundamental rights. Darshan and worship by any member of the Hindu 

community is allowed as they belong to that particular group. Section 3 cannot affect the independent 

functioning of the society.  D.Y. Chandrachud believed that new ideologies should be adopted, the 

principles of secularism, equality among the citizens. 

The Supreme Court held denomination rights violates Article 25(2) (b) which is also practice to profess 

any religion but also to worship. The Supreme Court Judges held that there should be a harmonious 

construction which means an equity between males and females should be maintained 

Any member of the community can worship otherwise it will violate article 26 of the Constitution  

 

CONCLUSION  

The subversion of women on the basis of biological and physiological factors cannot be the main 

reason for discrimination and the seal of legitimacy any rule based on segregation and unjust of a sex 

is illogical, inhumane and unjust. Faith and religion do not discriminate on the basis of religion, it is 

the patriarchy aspect or nature of the society which makes such rules and negates the concept of equal 

rights.  

It is said all religions are simply different paths to reach the universal god, so the logic of not allowing 

women into a religious institution is illogical. Kanakadurga and Bindu entered the temple of Sabrimala 

after a century, thus getting rid of this practice and trying to bring about equality in the society.

 
16 Common Belief – A certain set of norms , values which are followed by the members of the society as the tradition or 

the fact is being followed from intergenerational time period  
17 Historical Judgement – A 4-1 verdict was given by the Supreme Court judges , to allow menstruating women between 

the age of 10-50 to enter the holy shrine of Lord Ayyappa  
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THE STATE V. SUSHIL SHARMA (THE TANDOOR MURDER CASE) 

- Sandipa Bhattacharjee & Ankit Chopra* 

 

ABSTRACT 

The paper is a discussion working on the case The State v. Sushil Sharma is prominently known as 

the "Tandoor Murder Case". The venture paper would talk about the arrangement of events 

(realities) that lead to such a case which included Tandoor without a doubt. The revulsion of the 

human psyche when baffled and furious have been unmistakably found in this situation. The paper 

would be a point of view on how the judgment was given on just circumstantial evidence and 

concerning why it wasn't right to not give a death sentence to the convict. This grievous crime shook 

the whole nation, the judgment shook all by an extraordinary level. 

 

INTRODUCTION 

What results when you find your dear partner active in an extensive telephonic conversation with a 

person of the opposite sex? You pick to shoot your partner in a fit of temper, slash the body into pieces, 

and to clean up the evidence you go ahead and burn the entire body in a “Tandoor”. This is what 

happened absolutely in the case of Sushil Sharma and Naina Sahni. Naina Sahni’s murder is one of the 

most exciting cases for the criminal and justice system. Finding a burnt body of a woman slashed into 

pieces in a tandoor of a restaurant in Delhi indeed shook the country’s moral to a completely new level. 

The mystery is not the case but the fact that it took such an extension of time to come up with a 

judgment. This research talks about numerous parameters other than the facts of the case which made 

this case’s final judgment a little too difficult to digest. 

 

LITERATURE REVIEW 

1. Collection of criminal Major Act-Indian Penal Code, Section 34 says that when a criminal act is 

done by various persons each having common intention has the same amount of culpability as one 

would have had if done by one person alone. Also referring to Section 37, which says if any kind 

of cooperation is done intentionally for performing a crime is also punishable as committing an 

offense. Chapter VA talks about Criminal Conspiracy in which section 120B draws attention to 

the punishment of the conspiracy which is either imprisonment or fine or both. Section 201 which 

talks about creating destruction of evidence, or giving false details to hide the offender, the offense 

of Keshav Kumar was understood. 

2. Indian Evidence Act, 1872-Section 30 of the Indian Evidence Act says that when one or more 

persons are tried jointly for the same offense and if a confession is made by one of them, and the 

confession is proved, then the court may consider such confession against both the tried persons. 

 

FACTS OF THE CASE 

Starting with the background of both the deceased and the appellant; Sushil Sharma was the President 

of Delhi Youth Congress at the applicable time (1992), a commerce graduate from Delhi University. 

 
* Students, Third year, KIIT University, School of Law 
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Naina Sahni was also a Delhi University Graduate. She was the former General Secretary of the Delhi 

Youth Congress Girls Wing. In the year 1992, accused Sushil Sharma purchased a flat at Mandir Marg 

where Naina Sahni used to visit regularly, and sometimes she used to stay back at night as well. After 

that Sushil and Naina married each other in their flat with their rituals and customs in their own way, 

which suggests that they had a secret marriage 1  hidden from the public. Subsequently, Naina 

continued to live in the said residence, declaring to be Sushil’s wife, till she was murdered. As Sushil 

Sharma was a political figure so he wanted to keep their marriage as a secret which was not acquired 

by Naina Sahni and also, he doubted the character of his wife and narrowed her freedom because of it. 

With increasing tensions between the couple, Sushil and Naina’s married life became a tired one, 

where the wife was trying to leave the husband and move to Australia with the help of her friend 

Matloob Karim. 

On the day of the Murder: - 

After 3 years of their secret and tired marriage, on 2nd July 1995, Sushil Sharma reached his Mandir 

Marg flat and found Naina in deep conversation with somebody on the phone. On seeing Sharma, 

Naina got panicked and disconnected the call. Doubtful, Sharma redialed the number and found that it 

was Matloob Karim, Naina’s fellow mate. Sushil Sharma was confirmed that his wife was having a 

relationship with Mr. Karim. Angry Sushil Sharma took out his gun which was in his possession and 

shot Naina Sahni thrice, the first two bullets hitting her head and neck, and the third bullet hit the air 

conditioner. Naina died on the spot. Sushil then carried her body to the restaurant which he owned, 

covered in black plastic, in the trunk of his Maruti car. He chopped the body into pieces and dumped 

it into the Tandoor of his restaurant. The implementation of the Tandoor burning was executed with 

the help of the co-accused Keshav Kumar, an employee of the restaurant. 

Meantime when the corpse was dumped in the barbeque’s tandoor, it released a large amount of smoke 

in the restaurant which gained the attention of the passersby and also the people in the restaurant. 

Seeing an abnormal fire and smoke, a police constable reports the place to which police reached the 

restaurant. Meanwhile, when the police were trying to find out the reason for the fire in the restaurant, 

Sushil Sharma ran away from the crime scene. The police noticed in the charcoal a human body 

particularly of a woman whose limbs tore apart and her intestines leaking out. Near the Tandoor, the 

police spotted black polythene and noticed bloodstains on it. Later, bloodstains on Keshav’s clothes 

were seized, and also that he helped the criminal escape from the crime scene and helped Sushil get 

rid of the body made him the co-accused. 

The facts that have been confirmed and agreed upon without a scope of doubt are as follows:-   

1) The appellant Sushil Sharma was the owner of a restaurant by the name of Bagia Bar-be-Que in 

the complex of Ashok Yatri Niwas, New Delhi and his co-accused Keshav Kumar was the 

employee of the restaurant. 

2) On the night of 2nd July 1995, a corpse of a female was being burnt on the tandoor of the Bagia 

Bar-be-Que by the appellant and his employee Keshav Kumar. 

3)  At the time of autopsy of the burnt body of that unlucky woman, bullets were noticed embedded 

in the skull and neck region and those bullets were found by the ballistic expert to have been fired 

from the .32 Arminius revolver which the appellant admittedly possessed during those days. 

 
1  PTI, Cope who led probe on tandoor murder case, The Hindu,New Delhi, Feb 20th 2007. 

http://www.thehindu.com/news/national/cop-who-led-probe-on-tandoor-murder-case--pens-books/article22775260.ece 
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4) Appellant Sushil Sharma was living in a flat, Mandir Marg, New Delhi with Naina Sahni, and 

both of them were seen together in the said flat in the evening of 2nd July, 1995 and after that day 

no one has seen Naina Sahni alive. 

5) Sushil Sharma doubted that Naina Sahni was in a relationship with someone else and Naina Sahni 

had started forcing Sushil Sharma to declare publicly that they were husband and wife which 

Sushil didn’t want to do and so he had a strong motive to kill her. 

6)  On 4th July 1995, five fired magazines of .32 and one lead bullet of .32 and some blood-stained 

objects were recovered from the flat and those magazines and lead bullet were also found by the 

ballistic expert to have been fired from the licensed Arminius .32 revolver of Sushil Sharma and 

the blood on different objects was found to be of the same blood that was on the black plastic. 

7) The burnt body lifted from the tandoor of Bagia Bar-be-Que on the night of 2nd/3rd July 1995, 

was found to be that of Naina Sahni. 

 

LEGAL AND STATUTORY ISSUES 

1) The motive of the crime was on the base of Sushil suspecting his wife’s character. The Legal issue 

elaborated here was that the case was made on the circumstantial evidence (DNA) and 

second autopsy.  

2) Section 34 of the Indian Penal Code says when a criminal act is done by a number of persons 

having a common intention, each of such persons is liable for the act in the same way as if the act 

were done by oneself. 

3) Section 120 B of IPC discuss the punishment of criminal conspiracy. The act of Keshav Kumar 

who assisted Sushil to burn the pieces of the body in the Tandoor represents his facilitate in the 

murder and later helped him to escape from the crime scene, hence liable for punishment. 

4) Keshav Kumar (the co-accused) who helped Sushil disappear from the restaurant and also helped 

him burn the body was also charged under the Section 201 of IPC because he destroyed the 

evidence intending to hide Sushil from legal action and also he lied about the burning saying it to 

be old Congress posters, therefore gave false information to the police.2 

5) Sushil Sharma easily ran away from the restaurant with the help of Keshav Kumar which comes 

under Section 212 which says helping an offender to keep him away from legal punishment shall 

be punished as mentioned in the Section. 

6) Section 302 of IPC says if anyone commits murder shall be punished with death or imprisonment 

for life and shall also be liable to fine. 

 

CRITICAL ANALYSIS 

This was a clear case of the homicidal demise of a wife who was brutally murdered by the husband in 

an attack of fury, on account of him questioning her engaging in extramarital relations. Anyway, the 

case assumed control longer than 10 years to draw out the best possible judgment. The inquiry which 

accordingly strikes in the brains of individuals would be "The reason would such a case take that long 

to choose?" The appropriate response is very clear. Political impact always plays a vital role in this 

 
2 Taxmann’s Criminal Major act, Chapter IX , Section 201-IPC. 
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system. At the point when the accused is the President of the Delhi Youth Congress, it is practically 

obvious that one may utilize his impact on reversing the situation. 

Though, Sushil Sharma never denied the fact that he murdered his wife; what he denies that he chopped 

her into pieces and afterward burnt her in Tandoor. The repeated mention of the strained relationship 

between the accused and the deceased proceeded to be a significant parameter for the last judgment. 

The explanation behind pressures between the couple was that Sushil was hesitant to disclose their 

marriage and acknowledge her as his wife publicly, and the explanation so given was that it would 

have influenced his political career which is exceptionally hard to enlist. Regardless, marriage can 

barely ruin anybody's political possibilities. In any case, this was a solid thought process behind the 

homicide. 

While there are media reports and news that Sushil Sharma had chopped his wife, the Supreme Court 

request peruses that medical evidence doesn't build up that the body was cut. There is likewise no 

recuperation of any weapon like a chopper which could propose that Sushil Sharma had cut the body. 

The murder was the result of a stressed individual relationship. Sushil claims that it was the effect of 

heat that made her limbs fall apart and not the suspicions that he slashed the body. 

The fact that the punishment was driven from a death sentence to that of life sentence makes it 

extremely hard to acknowledge. Sushil not just killed his wife in an attack of anger yet additionally 

slashed it to pieces and burnt it in the Tandoor. While one may contend that there is no verification of 

him cleaving the carcass since no such weapon was found while examining, anyway there was dark 

polythene with bloodstains of the deceased found at the crime scene (circumstantial evidence) which 

makes it conceivable and valid. 

While everyone banters about the legitimacy and lawfulness of Life Imprisonment, no one appears to 

have seen why such a choice is taken in any case.3 Talking about Sushil Sharma, the technique where 

he intended to dispose of the body makes it fierce and stunning. What else can be 'rarest of the rare'4 

than this? What else than chopping a body to pieces to burn in Tandoor can be merciless and 

uncommon?  

The Supreme Court while overruling the lower court's judgment stated, "Without a doubt the offense 

is fierce yet the mercilessness alone would not justify death sentence for this situation."  

Sharma's appeal against death sentence being entertained in the apex court brings the horrendous 

inquiry of exactly how brutal and awful a crime should be later on to qualify as 'rarest of rare'. 

 

JUDGEMENT & SUGGESTIONS 

In 2003, Sharma was awarded death sentence by a district court. He pleads in the Delhi High Court for 

a similar where he found no benevolence and the judgement of the court said in 2007: 

The confirmation of the appealing party is so mocking and distressing that if the Death punishment 

isn't conceded to him it would be a joke of considerable worth, ethics, and the inner voice of the whole 

population wherever would be stunned. This is totally a case that falls inside the interpretation of 'rarest 

of rare' cases in which different controls close to the death penalty would be maintained.5 

What comes next is the Supreme Court’s Judgement, in 2014 the Apex Court stated that: 

 
3 Rarest of Rare opportunities, The Hindu Editorial,Oct 21st 2013. 
4 Bacchan Singh vs. State of Punjab, AIR [(1980) SCC 684]. 
5 Sushil Sharma vs. The State of N.C.T Delhi (2007), an ecerpt from the judgement made by Delhi High Court. 
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“The offense is ruthless and there is no doubt in it but only ruthlessness would not license the death 

penalty for this case." 

Is this Judgement not a joke of the equity? Does this not stun the heart of the general public on the 

loose? 

To this, the Supreme Court set out a couple of measures on which just if the crime falls will be qualified 

for granting a death sentence. 

• When the manslaughter is submitted in an incredibly coldblooded, odd, dangerous, shocking, 

or hostile course to blend unprecedented and over the top displeasure of the framework. 

• At the second that the manslaughter is submitted for a point which shows firm debasement and 

unsavory6. 

The Supreme Court likewise inferred that Sushil Sharma's motivation to kill was on the grounds that 

he "loved" Naina and was a possessive husband; the murder was the "result of stressed individual 

relationship". What befell that "love" for his wife when he was ruthlessly chopping her body into 

pieces? Where was the possessive husband when his better half wife was planning to move to Australia 

with the assistance of her colleague? Questions are many, however, the judgment answers none. 

The death sentence was driven on different grounds too. The Bench saw that Sushil Sharma had no 

"criminal antecedents" and had chances of renewal. In any case, it is truly bizarre that Sharma's 

rehashed attempts of domestic cruelty (limitations, abuse, etc) upon Naina Sahni don't consider 

"criminal antecedents". The occurrences of domestic abuse were affirmed in the court by the domestic 

help, henceforth the legitimacy of this contention.7 

Had the police and the home gatekeeper not been alert on the night of 2nd July 1995? Sharma would 

have pulled off the legal trial and punishment, infer-able from the way that he had attempted his best 

to get rid of the corpse (evidence of murder). The crime had all the political impact one could ever 

think of. According to me, it ought to be the concern of the lawmaker to characterize the principle 

"rarest of the rare", in light of the fact that in such high-profile mitigating factors are many but however 

its validity remains questionable. 

 

CONCLUSION 

Perhaps it's a trend or practice, death sentence granted by the lower court, affirmed by the High Court 

lastly commuted by the Supreme Court to life imprisonment. 

The judiciary wing has consistently performed out its capacities at its best, however, what happens 

when the Court of Law incorporates certain standards and arrangements which may make one 

reconsider on the unwavering quality of the judgment and people wind up underestimating crimes. 

The verdict given to the Tandoor Murder Case resonates till date. The verdict proceeds to finish up: 

Apparently the appellant was amazingly possessive of the deceased. The appellant (Sushil) suspected 

her constancy and the murder was the consequence of this possessiveness and was not an offense 

against society8. What is the meaning of love which goes to such an extent, that it takes away the life 

of an individual? Who chooses the restriction of possessiveness? Is that not a crime in itself, to restrain 

 
6  Deepanjana Pal,What Tandoor murder verdict ignores: ‘Women like us’ are beaten up too, India News, Oct 

10,2013,12:27:44,IST,http:/www.firstpost.com/india/what-tandoor-murder-verdict-ignores-women-like-us-are-beaten-

up-too1163887.html 
7 Ibid 
8 Sushil Sharma vs. The State of N.C.T Delhi-LNIND 2013 SC 925 (lexis Nexis) 
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one's freedom? Will conversing with the other gender infuriate an individual so awful that they wind 

up shooting them? A query like such will not be answered and stab the moral sense of society. 

Maybe Sushil Sharma's crime isn't frightening enough for it to be remembered for the rarest of the rare 

kind. Possibly we have become resistant to crime since we are surrounded by so many of its type. 

Maybe we have become so used to slaughtering and murder that life or death, doesn't affect anymore.  

Next time while visiting a restaurant having a Tandoor, it is encouraged to check the substance 

cautiously. One may never know when a glad supper time could transform into abhorrence. 
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CRITICAL REVIEW OF MAINTENANCE AND WELFARE OF 
PARENTS AND SENIOR CITIZENS ACT, 2007 

- Niyati Nagar & Simran Bais* 

 

ABSTRACT 

“Old Age- an age of infirmity” requires support and assistance in this particular phase to overcome 

the feeling of emotional neglect towards Parents and Senior citizens. This Moral duty is being 

packed up by Legal means so that protection of parents and elders their property can be reaffirmed. 

The old age proposition should be seriously construed and serious efforts should be made to provide 

them with medical facilities and financial security so that they can also be able to live a life which is 

guaranteed under Art 21 of Constitution of India. There is a conscious effort to foster and nurture 

the unity of family to ensure an effective support system for the elderly. This elder law built on the 

traditional Indian custom of family’s responsibility of providing care and support to the aged 

members among them. Another distinguishing feature of this legislation is that it provides a process 

of conciliation among the litigant family members. The situation in India is accentuated by the fact 

that liberalization and globalization have wrought havoc in joint family system followed in India. 

Keywords- Elderly, Maintenance of Parents, Affection, Support, social justice, financial security, 

emotional, traditional Joint family, empowerment 

 

TALE OF MAINTENANCE AND WELFARE OF PARENTS AND SENIOR CITIZENS 

ACT, 2007 

An analogy can be made to tree which bears flowers, fruits, beautiful leaves but at the end the tree is 

associated in its perfect from with roots only, it is the roots which gave the tree strength to endure 

harsh in its phases of life and ultimately the tree being able to produce fruits, flowers. In the same line, 

it can be considered that Parents play the role of roots and they in a way bind the tree and help the tree 

to achieve its product. 

As the Legend goes, Lord Ayyappa, the Lord of Sabarimala in Kerala, went to forest to carry Tiger’s 

milk to his debilitated step-mother that was nothing but sheer love that was engender out of him and 

he was risking his life for the same. Howsoever, in those days there were no laws which makes it 

binding for the children to look after their parents. The old social fabric of the country is getting 

shattered nuclear families replaced the traditional Joint family system who used to look towards both 

their young and old ones. Now people are fallen to the trap of development and western values are 

seeping into the country making people go towards the money-making process and forgot the aged 

parents, they are trapped into their own traps of lucrative jobs and higher education. 

The traditional norms and social values laid down greater emphasis for bestowing care and support to 

elders, although due to significant reduction in number of joint family majority of elders are being 

neglected. Subsequently many elderly persons and peculiarly widowed mothers have to spend their 

twilight years of life negotiating between emotional ignorance and lack of physical and monetary 

support. It is only the hallmark possessions of the elderly or any financial attribute derived from it 

binds the modern children to them, hence this legislation provides a concrete support for the support, 

protection and benefit of parents and senior citizens. This clearly brings us closer to the fact that aging 

 
* Students, BA LLB (H), Third year, Maharashtra National Law University, Nagpur 
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has inherently become a social defiance and is required to be dealt with envisaging some prompt 

actions. The parents can claim maintenance under Constitution of India1 Criminal Procedure Code, 

19732, Hindu Adoptions and Maintenance Act,3 Domestic Violence Act, 20054 and any other law5 

the procedure elucidated is very much painstaking, prolonged as well as costly method. Hence, there 

is a dire need to have simple, cost-effective and speedy mechanism for the elderly so that they can put 

forward their claims and get a relief instantaneously.  

Aging is a natural phenomenon it’s a process which everyone has to go through no one can skip this 

stage of their lives it is inherently operated owing to the aging process sometimes physical as well as 

mental inability crops up too and a person needs to conquer both of these inabilities. At these stage of 

life elderly people needs someone to take care of them, support them monetarily if they aren’t in a 

position to earn. 

This saw the emergence of the Act, to authorize senior citizens who are deserted by their children to 

claim maintenance. The Act lucidly exhibit the speedy and effective system for relief in countering the 

situation who are neglected by their own children. The provision of the Act emancipated the 

establishment of old-age homes in every district and gradually provides for protection of life and 

property of the elderly.6 

 

A SCHEME ENVISAGED FOR THE PROTECTION OF LIFE AND PROPERTY OF 

SENIOR CITIZENS 

Subsequent to the commencement of this Act, if a senior citizen has conveyed the property either 

movable or immovable in the name of transferee by mode of gift or otherwise, subject to the condition 

that the transferee will provide basic facilities and thereafter if the transferee refuses to perform this 

obligation or fails to comply with such promise, then it will be deemed that the transfer of property 

has been done by way of fraud, coercion or undue influence thus, and tribunal can declare the 

conveyance of property as void.7 

Prior to this enactment of law, a senior citizen’s only panacea was to approach a court of Law for 

maintenance from the children to whom he had alienate the property as a way of gift or otherwise and 

the property was under the exclusive domain of the transferee and transferor would have no rights over 

the same, but after the enactment of act a considerable ground level playing field has been introduced 

and transferor or the senior citizen can reclaim his rights on the said property which was a demand of 

time also.8 

A critical discourse 

Though the objectives of the Act so enshrined tends to provide a better living conditions for the parents 

and elderly, there are some criticisms also. It is alleged that the implementation of the Act is not that 

easy, there is no provisions for old age pensions, also at the same time finding credible, willing and 

 
1 Art 41of the Constitution of India, 1949 provides that “the State shall within the limits of its economic capacity and 

development, make effective provision for securing the right to work, to education and to public assistance in cases of 

unemployment, old age, sickness and disablement, and in other cases of undeserved want.” 
2 S. 125 of Criminal Procedure Code, 1973. 
3 S. 20(3) of Hindu Adoptions and Maintenance Act, 1956. 
4 The Domestic Violence Act too provides a gateway to parents with the right to seek relief from any kind of abuse. 
5 Ministry of Social Justice and Empowerment set up a National Council for Older Persons (NCOP) in 1999. 
6 S. 19 of MWPSC Act, 2007. 
7 S. 23 of the MWPSC Act, 2007(No.56 of 2007). 
8 Against the Order in WP (C) 30350/2015 of High Court of Kerala v. Vishwanathan, (2017). 
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able persons and setting up of NGOs for inclusion in the tribunal is a cumbersome process, and viability 

of setting up a tribunal itself becomes a challenging task. 

In Hindustan Lever Ltd v. Ashok Vishnu Kate & Ors 9 , it was held in the case that the words 

materializing in statutes of liberal significance such as in social welfare legislation, human rights 

legislation are not to be put in Procrustean beds or shrunk to Lilliputian dimensions. In such cases, 

construing the legislation the prodigality of its misapplication is to be recognized and reduced not the 

imposture of literal interpretation. 

 

SUPREME COURT AND HIGH COURT’S STANCE ON THIS WELFARE LEGISLATION 

Dattatrey Shivaji Mane v. Lilabai Shivaji Mane & ors10 In the contemporary case, Bombay High Court 

culminated the proposition that if an elderly or a senior citizen is not able to maintain their lives from 

the income derived from the property the social welfare legislation extends a helping hand and enables 

a senior citizen to claim maintenance and proceed to take the action of eviction under the provision of 

s. 4 of the act is applicable not only against the children but also against the grandchildren. 

While transpiring at its decision, the High Court anticipated the case of Sunny Paul & Anr. v. State 

NCT of Delhi & Ors11 wherein it was held that the claim for eviction is maintainable under s. 4 of the 

Act read with other provisions of the said act which has a provision for protection of senior citizens 

not only against their children but also against their grandchildren as the object sought of the act is 

clear which is proving better protection, safety to the senior citizens and to provide straightforward, 

cost-effective and instant recourse to the parents and senior citizens who are in a tormented phase, by 

a summary procedure. Thus, the provisions need to be decoded harmoniously and liberally so as to 

maximize the social welfare benefits to the senior citizens at large. 

In the case of Ashwani Kumar v. Union of India12 meaning of Art 21 of the Constitution of India was 

expanded and encompasses rights of elderly/senior citizens such as right to dignity, right to health, 

right to adequate pension, right to shelter. There is a requirement to consistently observe the execution 

of rights of elderly/ senior citizens. 

 In this case Central Government was directed to- 

1. Submit status reports regarding number of homes designated for old age, geriatric and 

healthcare amenities for senior citizens in each district and thereafter, to submit a plan of action 

to give publicity to MWPSC Act, 2007 on basis of said status reports. 

2. To give appropriate direction under s. 30 of Maintenance and Welfare of Parents and Senior 

Citizens Act, 2007 to state Governments for constructive implementation of Act, and review 

and monitor progress of such implementation. 

3. To relook at the schemes for elderly people and over haul them with a purpose to bring about 

them convergence and avoid multiplicity. 

4. Central Governments and state governments directed to revisit pension for elderly with more 

realistic and humanitarian approach depending upon availability of finance and Capacity of 

Government. 

 
9 Hindustan Lever Ltd v. Ashok Vishnu Kate & Ors, 1995 SCC 6 326 (India). 
10 Dattatrey Shivaji Mane v. Lilabai Shivaji Mane & Ors, AIR 2018 Bom 229 (Bom) (India). 
11 Sunny Paul & Anr. v. NCT of Delhi & Ors, 2018 SCC OnLine Del 11640 (India). 
12 Ashwani Kumar v. Union of India, (2019) 2 SCC 636 (India). 

https://indiankanoon.org/doc/1353651/
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The Right to live with dignity is a quintessential aspect of fundamental rights recognized by Art 21 of 

Constitution of India. Attainability of requisite finances form an integral part for a person so that he 

can live his life with dignity, an elderly person who is not able to look after himself casts a duty on the 

state to provide him with necessities so as to live his life with dignity, and this can only be achieved 

when sincere efforts are made to make it possible that they receive their pensions through pension 

scheme. 

Madan B Lokur J speaking through the Court “Social Justice” as inscribed in the preamble of our 

constitution is to be provided with a wider scope since perhaps it is the most vital and significant form 

of justice.  

The right of senior citizens is one of such budding issue brewing within the society which was not 

foreseen by the Constitution makers. Therefore, while there is sufficient coverage to health, workers 

protection, protection of men, women and children of tender age in Art 39 of the Constitution as well 

as the public succor in cases of old age, unemployment, sickness, disablement equal attention should 

be provided to the people of old age and their financial needs so that they can live a life of dignity. 

 

RECOMMENDATIONS FOR THE AMENDMENT OF THE ACT OF 2007 

1) The meaning of children under s.2 (a) should be expanded to include the son-in-law and daughter-

in-law as the case may be.  

2) The Tribunal set up under the Act should be preside only by a legal professional preferably a retired 

judge to deliver justice effectively and swiftly as they would be better equipped for the job.  

3) The maintenance amount of R.10,000/- has to be at least doubled considering the inflationary costs 

and subsequent rise in the cost of living. It is recommended a clause for revision of the amount 

periodically be inserted. It is also recommended that separate cost to be provided to meet the medical 

expenses of the elderly litigants.  

4) It is suggested that under Section 16 the children should be allowed to file an appeal in the Appellate 

Tribunal on the basis of principles of Natural justice. It is strongly recommended that the children be 

penalized for filing frivolous appeal with the intention of delaying and denying the senior citizens of 

the rightful maintenance and an appropriate provision inserted in the Act. 

 5) The ambiguity with regard to the limitation period for execution of the order of the Tribunal, as 

evident in proviso to Section 5(8) and Section 11(2) needs to be resolved.  

6) Under Section 17 the bar to representation of legal practitioner is suggested to be removed by an 

amendment of the Act to assist the Court and parties to arrive at right decisions especially regarding 

tricky questions of ownership of property. 

7) The Para-medical services must be made available at nominal charges by the Government to all 

families where the elderly needs special care.  

8) In the interest of creating an environment that will allow the elders to lead an independent life, 

design of physical infrastructure has to be inherently old age friendly. This should also become an 

integral part of design of public buildings, open spaces, public transport, and roads that are people 

friendly with adequate pavements. The elements for these are on paper in policies and need to be 

implemented. 

9) Since, the status of parents and elderly in terms of maintenance- financial security, physical and 

medical aid are lacking the benefits of the act should also be passed to the citizens residing in the state 

of Jammu & Kashmir also as Art 370 of Constitution has been repealed, and the status of parents and 
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senior citizens should be uplifted and they should also reap the benefits of this welfare legislation so 

that they should not feel lonely as the respective state is there to provide them with adequate facilities. 

 

CONCLUSION 

‘Wrinkles should merely indicate where the smiles have been’- Mark Twain13 

The aged as an idiosyncratic group to the population of the world are accredited to a congenial and 

safe environment with their needs addressed in the same way and standards set out for others. The first 

legislation in India specifically tailored to the needs of the elders, The Maintenance and welfare of 

Parents and Senior Citizens Act, 2007 envisages not only the Protection of Aged by the family but 

through its expansive approach by placing the responsibility for creating the appropriate physical 

infrastructure and social systems on the Governments to ensure their welfare. This indeed is a 

progressive legislation that gives legal backing to the moral obligation of the younger generation to 

bestow care and support to their parents and elders. 

Globally, the realization of the strength of the familial bonds to act as a balm to ease the pain and 

manage the debility caused by the natural process of ageing is steadily being reinforced. There is a 

conscious effort to foster and nurture the unity of family to ensure an effective support system for the 

elderly. This elder law built on the traditional Indian custom of family’s responsibility of providing 

care and support to the aged members among them. Another distinguishing feature of this legislation 

is that it provides a process of conciliation among the litigant family members. This is a sensitive 

approach to address the difficulties tackled by the aged also envisions to reconcile the difficulties in 

the family. This is a novel provision that has been included to enhance the unity and integrity of the 

family while also assuring that the rights of the elderly to maintenance is upheld.  

This legislation assumes increasing significance with the steady increase of the aged constituent of the 

population both globally and in India. The world has been slow to respond to this alarming trend of 

increased presence of the aged in its population. The protection and wellbeing of the elderly has always 

been the preserve of the family. The family has been the cradle of support for the elderly in all societies 

of the world. But till the advent of modern medicine and technology which enhanced life span, the 

family has not been burdened much as both the average life expectancy and the number of people 

reaching the ripe old age were comparatively less. The situation in India is accentuated by the fact that 

liberalization and globalization have wrought havoc in the joint family system followed in India. The 

traditional system of extended family acted as a safety net to all the members in its fold especially the 

elderly. The characteristic of a joint family was that three or more generations lived together and each 

had its role in addressing the needs of all the members of the family of without any discrimination. 

The joint family system was critical to the wellbeing of the elderly in terms of care and security. Those 

were the times when the elderly were revered in the family. The mutual love and affection in the family 

helped in fulfilling the emotional needs of the elderly. The joint family system did not give precedence 

to the earning power of the individual member rather age was considered as a precondition to accord 

respect. The elderly were also occupied with the duty of taking care of the younger members of the 

family. 

 
13 MARK TWAIN, Following the Equator: A Journey around the World, p. 496, 1897. 
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THE MATERNITY BENEFIT ACT, 1961 

- Manu Sharma* 

 

ABSTRACT 

Maharashtra’s drought-stricken district of Beed hit the headlines last year when reports emerged of 

an unusually high rate of hysterectomies (removing of the uterus) among its women, especially those 

who migrate to nearby districts to cut sugar cane. This way, neither do they have the problem of 

unwanted pregnancies nor do they have to stop working due to menstruation every month. Let down 

by doctors, coaxed by contractors and forced into inhumane labour for repaying debts, women sugar 

cane cutters of Maharashtra are only a small segment of the Indian labour class giving up on 

essential parts of their life in order to earn a livelihood and make ends meet. Although women in 

organized sector are in a much better position, it’s not at par with many other foreign countries and 

the international standards. 

This paper seeks to examine the provision under the Maternity Benefit Act in India and its judicial 

interpretation. The opinions of the Commission on Labourhave also been briefly discussed. An 

international perspective has also been provided with respect to the issues covered under the Act. 

The paper concludes by listing down the drawbacks and recommendations for the Act. 

Key Words: Maternity Benefits, Gender Equality, Maternity leave, Salary. 

 

INTRODUCTION 

The phenomenon of globalization has brought a radical change not only in the marketplace but also in 

the status of women worldwide. However, women workers across the world have to put up with certain 

biological phases like menstruation, child birth, lactation, child rearing, menopause and various other 

complications arising out of these phenomenons. In such a situation it becomes highly necessary to 

incorporate appropriate measures for protecting the health and wages of working women during the 

period of maternity. Maternity benefits are not significant to the working women but also to the society 

at large as it brings a reduction in the infant mortality rate. In light of the above circumstance Indian 

Parliament introduced the Maternity Benefit Act in 1961 to ensure that young mother’s ability to 

participate in the workplace is not hindered because of the child bearing and rearing responsibilities.  

Looking at the societal structure in India, women have customarily had a primary role when it comes 

to childcare duties. For female workers who do not have adequate resources and support, this often 

becomes an impediment to their ability to work efficiently. In order to combat this and provide the 

working women with time and space required for a new child, the law mandates the employer of an 

establishment to provide paid leave, which is the amount payable at the rate of the average daily wage 

for the period of her actual absence.  

Applicability and Scope of the Maternity Benefit Act, 1961 

The Maternity Benefit Act is applicable to all the establishments including factories, mines and 

plantations including every establishment belonging to Government wherein persons are employed for 

the exhibition of equestrian, acrobatic and other performances.1 For being eligible to avail maternity 

benefits under this Act a working women should have worked in that organization for a minimum 80 

 
* Student, BBA LLB (H), Fourth year, Symbiosis Law School. Pune 
1 The Maternity Benefit Act, 1961 § 2. 
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days in the previous year. The employer bears the cost of the maternity leave ensuring paid leave which 

will be based upon the daily wage that they receive. In 2017, the Act was amended to incorporate 

significant provisions like increase in the duration of the leave to 26 weeks for earlier 12 weeks for 

two surviving children, work from home, and recognition of the rights of adopting and commissioning 

mothers (using a surrogate to bear a child) for the first time, who may claim paid maternity leave for 

12 weeks.2 While the Act is definitely a positive move towards our goal to provide equal opportunities 

to women, it is critical to examine its socio- economic implications. In case of any statute, especially 

one that is enacted to benefit a specific group, it is paramount that there is no negative outcomes which 

counteract the intent of that particular legislation. Without such an assessment, laws are likely to 

become infructuous, yielding nothing but a hollow promise at equality. 

 

ANALYSIS 

Legislative Provisions 

Section 3(e) of the act defines “Woman” as a woman employed, whether directly or through any 

agency. As there is no clarifications given it can concluded that an independent consultant would not 

have the benefit of the act unless pronounced in any specific case. The period of paid maternity benefit 

was increased to 26 weeks from 12 weeks.3In this up to 8 weeks can be claimed before delivery or 

entire 26 weeks after the delivery. Duration of maternity leave is applicable in case of first and third 

child. The amendment of 2017, also led to the insertion of the new concept of “work from home” 

which can be availed after the expiry of 26 weeks leave period.4It can be availed in accordance with 

the nature of work and further terms and conditions imposed by the employer. Usually it is seen that 

the women tend to quit their jobs in order to look after their families. This provision will fix the “breaks 

of the career ladder”. The employers are obligated to provide prior information of rights5 either 

through electronically or in writing, benefits such as nursing breaks6, medical bonus7, tubectomy 

leave 8 , miscarriage leave 9  and the most important crèche facilities. 10 Every organization that is 

employing more than 50 women should have in-house crèche facilities and women should be allowed 

to visit the facility four times during the day. Another important provision under the act is the 

protection from termination or dismissal during the pregnancy and the act provides that such dismissal 

will be unlawful and such employer can be punished up to three months of imprisonment.11Another a 

new change which was which was seen in the amended act of 2017 was that the maternity benefits 

should be given to “commissioning mother” and the “adoptive mother” also.12It should be given to 

them also because they require the same amount of time for nurturing and caring the young child. 

However, the act fails to provide any kind of leave to surrogates and the expectant fathers. One 

important feature of the 1961 act is the payment of medical bonus if employer fails to provide free 

medical care to the employee.13 

 
2Maternity Benefit (Amendment) Act, 2017. 
3 Id., §5(3),  
4Id., § 5-B(e) 
5Id., §11A(2) 
6The Maternity Benefit (Mines and Circus) Rules, 1963, Rule 6. 
7Maternity Benefits Amendment Act, 2017, § 8 
8 Id., §9 
9Id., § 9(a),  
10Id., §11A(1),  
11Id., §12 
12Id., §5(4),  
13The Maternity Benefits Act, 1961, § 8. 
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Judicial Interpretation 

In AnkitaBadiya v. Union of India, the court held that the reach and sweep Maternity Benefit Act 

should be expanded, as it is a piece of social welfare legislation. It has been held that the employer has 

to be considerate and sympathetic towards a pregnant employee and whatever is needed to facilitate 

the birth of child shall be provided.14It has been held that a female employee will be paid at the rate of 

her normal day to day wage by the employer when she is on her maternity leave.15In NeeraMathur v. 

Life Insurance Corporation of India,16 the Supreme Court the interest of a woman who was wrongfully 

terminated after the appointment. In another landmark case, the High Court of Delhi discussed that 

even if the employer has provided all means, does not mean he is at the liberty to terminate the 

employee through arbitrary means.17 In the leading case of B. Shah v Presiding Officer, Labour Court, 

Coimbatore and Others.,18it was held that “Sundays” will be included in calculating maternity benefit 

for the period covered under section 5 read with article 42 of the Constitution of India. In Subina 

Narang v. Union of India and ors.19, the court discussed the Article 11 of Convention on Elimination 

of All Forms of Discrimination Against Women (CEDAW), which covers the aspects such as 

maternity leave, social security, prohibiting dismissal on grounds of pregnancy, maternity leave, 

protection of health etc. and lays down the rules that states shall take all appropriate measures to 

eliminate discrimination against women in field of employment. In Uma Rani, M.S. and Anr. v. Union 

of India and ors.,20the Court held that the contract employees cannot be denied maternity leave on the 

ground that Rule 43 of the CCS (Leave) Rules applies in case of female government servants. 

Views of the National Commission on Labour I & II 

National Commission on Labour I and II suggested the incorporation of provisions related to maternity 

leave and other benefits in all major and significant legislations dealing with the aspect of social 

security of labour in India such as Employee’s State Insurance Scheme,21 Workmen’s Compensation 

Act22, Plantations Labour Act23 etc. The commission highlighted the study conducted by the Indian 

branch of ILO, which was largely based on the published material, presented the problems and the 

difficulties of women employees. It concluded that, there has been a decrease in the number of women 

employed in the factories due to statutory obligations and the compulsion to pay maternity benefits.24 

Furthermore, it stated that the percentage of the women employees is higher in larger organizations 

employing 50 or more workers as compared to those in the smaller ones. The women workers were 

continued to be employed where they were more useful, with benefits or without them. The 

Commission also emphasized on the point that to minimize the burden cast upon the employers by 

these maternity benefits, some employers recruit  unmarried women only on condition that they will 

resign on getting married, which is discriminatory, unjust and unfair which has now been struck down 

by the Apex Court.25 On the same line the Commission pointed out the same trend among municipal 

 
14Municipal Corporation of Delhi v. Female Workers (Muster Roll) and Anr., (2000) 3 SCC 224.  
15RamchandOnkarlalAgarwal v. Union of India, 2006 (5) BomCR 884. 
16NeeraMathur v. Life Insurance Corporation of India, 1992 AIR 392; CharuKhurana v. Union of India, (2015) 1 SCC 192.  
17K. Chandrika v. Indian Red Cross Society and Anr., 131 (2006) DLT 585.  
18B. Shah v. Presiding Officer, Labour Court, Coimbatore and Others., 1978 AIR 12; (1977) 4 SCC 384.  
19Subina Narang v. Union of India and Ors.,2009 (3) SLJ 263 (CAT).  
20Uma Rani, M.S. and Anr.v. Union of India and ors.2008 (3) SLJ 346 (CAT). 
21Government of India, Ministry of Labour And Employment and Rehabilitation, ‘Report of The National Commission on 

Labour’, 1969,pg 166, ¶ 

13.27.https://casi.sas.upenn.edu/sites/default/files/iit/National%20Commission%20on%20Labour%20Report.pdf (Last 

accessed on June 28, 2020) 
22Id., pg 168, ¶ 13.34. 
23Id., pg.175, ¶ 13.63. 
24 Id., pg 382,¶ 27.16. 
25Id.,pg 383, ¶ 27.18. 
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bodies to discourage the recruitment the recruitment of women in view of the obligations and liabilities 

involved in their employment in form of maternity benefits and other conditions of work.26 

The commission talked about the poor implementation of the maternity benefit Act in the incidences 

of casual labour even though it comes under the scope of MBA,1961 they are particularly denied the 

maternity benefits because under the current law a worker must mandatorily complete a certain 

minimum period of work in an establishment to avail such benefits.27 Under MBA, no woman is 

entitled to maternity benefit unless she has completed a period of not less than 160 days in the 

establishment.28Lastly in the context of the maternity benefit the Commission recommended the strict 

implementation of the provisions of Maternity Benefit Act, especially in an unorganized sector like in 

cases of sweeper, scavengers, mine as well as casual workers etc. The state is obligated to make just 

and humane conditions of work29 and for maternity relief and ensure that the requirements of the law 

are properly met. 

International Perspective 

With passage of time, everything is changing, and trends also, as in now there is increase in the number 

of Working Women. And this change is appreciable as well as it is required to be taken care. Women 

are expected and required to handle and be multi-tasking in each aspect, whether it is home, handling 

outside work, etc. Now, various facilities and initiatives are implemented as per to working conditions 

for women, and one of the moral and upright initiative is the Maternity Relief. This is very necessary 

and important, as because of their maternity issue, sometimes women had to leave their job or could 

not focus on their work, and it ultimately effect on their productivity and efficiency. 

In India, as per to Amendment in 2017, there are various changes introduced in Maternity leave as in 

for e.g., there is an increase from 12- 26 weeks female employees who have at least two children will 

be entitled to 12 weeks of maternity leave, working mothers can work from home also and etc. 

As comparing and taking the International Perspective as in to Maternity Relief, though in US , which 

is ranked on top in terms of Goof Economy, but despite this in US does not mandate any paid leave 

for new parents, as per to data of Organisation for Economic Cooperation and Development and 

Estonia offers more than a year and half of paid leave to new parents. The total amount of leave 

available to new parents is classified into three categories:  

1. Maternity Leave will be available to mothers around the time of birth- It was observed that majority 

of all paid leaves, are generally are allocated towards Maternity Leave.  In Canada, Israel, Slovakia, 

Switzerland, Costa Rica and New Zealand, maternity leave is available for all paid leaves which are 

mostly related to the birth or care of child, and no leave is available for new fathers 

2. Granting Paternity Leave, available to father around the time of birth or adoption- Paid leave for 

father is, specifically ‘Modest’, which is about two weeks or less. Exceptions are also there, as in 

Japan, Korea, Portugal, Norway, Sweden and the policy towards leave for new parents is generous, 

getting more than two months in most of the cases. 

3. Parental Leave, which is mostly and typically available after maternity or paternity leave. 

U.S is the only country, which does not have any national paid leave mandate. State of Washington 

passed a state- mandated paid leave program in the year 2017, which will take effect from 2020.It’s 

important to note that while the U.S. is the only country that does not have a national paid leave 

mandate, California, New Jersey, New York, Rhode Island and the District of Columbia all have state-

 
26Id., pg.429, ¶ 29.53. 
27Id., pg. 423, ¶ 29.26. 
28The Maternity Benefit Act, 1961.¶5. 
29INDIAN Const. art.42. 
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mandated paid leave plans in place. In 2017, State of Washington passed a State Mandated Paid Leave 

Initiative and program, and the effect will take place in the year 2020. On the federal level, US House 

of Representatives recently passed the bill, which states and provide federal workers, including both 

women and men, as in with 12 weeks of paid leave to care for newborn or their adopted child30. 

 

International Labour Standards on Maternity Protection 
 

Maternity Protection Convention, 2000 (No.183) 

This Convention is the most up to date International Labour Standard as on Maternity Protection, as 

according to this convention, 14 weeks of maternity benefit is provided to women , to whom this 

instrument applies. Women who are on maternity leave, absent from work, will be entitled to Cash 

Benefit, so they are able to maintain themselves and their child as well in proper conditions of health 

and also able to have and provide suitable standard of living , and which at any cost should not be less 

than two third of her previous earnings or a comparable amount. The convention also states that it is 

required to be taken care that a pregnant woman or nursing mother is not obliged to perform or work 

those tasks and operations, which are determined to be harmful for her health or for child. The 

standards also protect the women employees during pregnancy, from termination from work. And the 

most important point is women, who is returning back to work must be returned the same position or 

equivalent position paid at the same rate.31 

As per to 2014 International LabourOrganisation Report, it was found and observed that 70 countries 

are offering their employees Paid Paternity Leave, and because of this, it enables men also to contribute 

un bringing up their children. Netflix announced that all its male and female employees would be 

entitled as many leaves they require, particularly in the first year of giving birth or adopting a child.32 

 

CONCLUSION 

Before the introduction of the Maternity Relief Act, Maternity in India was considered as a state of 

disability, when considering or hiring women employees, as the corporations feel that Maternity will 

cause a problem in the functioning of the work, as it will effect efficiency of employee and decrease 

the productivity ultimately, and because of this, most of the times, women had lost their jobs. But after 

the Maternity Act, and several Amendments took place, the entire scenario for working women 

changed and had relieved the stress of working women workforce as they don’t need to worry about 

their pay cuts, or about job security or balancing the work and child. Various provisions of the Act 

provide privileges to Women. And now even fathers are also provided, which is Paternity Leave, 

whether it’s a case of adoption of child or new born child. It is very important to understand and 

stimulate that in order to attain the work and profits, it is important that the employee’s need and care 

is to be taken, so that effective results can be expected. Maternity Benefit recent Amendment in 2017, 

made a very progressive and required changes, and which was essential in order to fulfill social and 

ethical needs. 

 
30 Gretchen Livingston &Deja Thomas, Among 41 countries only US lacks paid parental leave ( Date : 08/02/2020) 

https://www.pewresearch.org/fact-tank/2019/12/16/u-s-lacks-mandated-paid-parental-leave/. 
31 International Labour standards on Maternity Protection (08/02/2020) 

https://www.ilo.org/global/standards/subjects-covered-by-international-labour-standards/maternity-protection/lang--

en/index.htm. 
32Mumbai Mirror, All you need to know about increased Maternity Rate (08/02/2020) 

https://timesofindia.indiatimes.com/life-style/relationships/work/All-you-need-to-know-about-increased-maternity-

leave/articleshow/50622146.cms. 
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SUGGESTIONS & RECOMMENDATIONS 

• Although the Maternity Benefit Act covers a significant part of the organized sector, the 

unorganized sector still is out of the loop with respect to legislation that governs maternity benefit. 

Incidents like the one at Beed region in Maharashtra are examples of this.  In effect, these sectors 

are extremely unfavorable and unfair for women despite the number of women working in this 

sector.  

• Legislations that support women by way of increasing their maternity benefits are often found to 

be counter-productive as the direct effect ends up being that employers are more reluctant to hire 

women workers. Several reports suggest the same in regards to the amendment act in 2017. 

(Rituparna, 2018) For example, logically, the employers would not want to employ women when 

they have to bear the cost of their maternity.  So there has to be an equal contribution of the 

government to increase the effectiveness of the law. 

• The Amendment Act of 2017 also had the problem of having several vague provisions such as 

provision for crèches with caretakers at ‘suitable locations.’ 

• Although the legislation and recent amendments to the same have increased the number of benefits 

women receive, the implementation of these laws is extremely dependent on the employer’s 

policies. Therefore, there is a need for constitution of bodies that monitor the compliance with 

these laws. These government bodies can also be a source of information of awareness to women 

employees regarding their rights at work.  

• The provision for reimbursement is limited to the extent of the salary of 13 weeks currently. This 

has been extremely criticized especially because of the fact that only women who are members of 

the provident fund are eligible for the reimbursement.  Even if the time limit is not extended, at 

least the benefit should be extended to all female employees.  

• A proper mechanism has to be put in place to ensure compliance and increase the compliance 

levels.  

• Provisions also have to be included to promote post return career management to prevent 

replacement of the women workforce with men. Some effective techniques used in other countries 

include giving a chance to do part –time work from home to keep the women force updated in their 

field.  

• Provisions in the maternity benefit legislations and rules also have to be correlated and interpreted 

with other labour legislations in order to ensure maximum employment security to women.  
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THE LAW OF FINANCIAL SUCCESS  

- Divya Nand* 

 

According to the book, the author, Edward E. Beals, tries to impose upon the minds of the readers that 

he does not intent to create, establish or form any new law because he feels that a law can never be 

created from a finite source of an individual’s mind. He says that the law is vast & combining all the 

laws create one single Great Law what we call as Law of Life. The author says that success or financial 

success which each one of us try to acquire does not come from any accident or luck, rather it comes 

from the operation and practice of law to achieve the goals. A man who has the knowledge about the 

law can prevent a misfortune that is likely to harm something in the near future. For example, a stone 

falling off from a mountain hits the uproot of a tree & strikes the river nearby causing flood on a fertile 

land. A law was always operating & functioning behind the falling of that stone which could otherwise 

be prevented by a man if he discovered the cause behind it by changing the position of the stone so 

that the disaster could be avoided. A man should try to master the law instead of being a slave of the 

law. Financial success cannot be classed with the force of nature. The law of financial success is a part 

& parcel of the Great Law of Use & Nourishment. No one can be an “all-round” success without 

financial independence which can only & only be done by following & operating law. The book tells 

us the manner in which the law has to be applied to achieve financial success.  

The 1st aspect being “money”, it is said that the one who chases & worships money is a fool. On the 

contrary, one who sees devil in money is a fool too. The real wise man would choose the middle way 

& would respect the wealth. The fact cannot be denied that money is the essence of almost every 

happiness a man desires to have in life & without it, he is helpless. Money is the basic need for food, 

clothing, shelter etc which are the essentials of our livelihood & obviously for few luxuries. A man 

has the right to possess money. One should stand out bravely & must have the guts to speak how well 

he desires money & he is going to begin the journey for the same right there. 

The next aspect is Mental Attitude. What we are is defined by what we think & what our thoughts 

speak. It not only affects us but the outside world as well. A positive mental attitude wins financial 

success. Positivity follows good expectations & hopes. It follows belief in self. Understanding this fact 

is the key to success. Fear, lack of self-confidence & other such negative thoughts makes other people 

govern you accordingly or suppress you. Positive & enthusiastic people spread positive vibes to others 

as well. Positive vibes lead to attraction whereas negative vibes lead to repulsion. One should remove 

the poverty-thoughts & bring prosperity-thoughts to achieve financial success.  

The next negative aspect is fear & worry. It blocks the progressive side of the mind of an individual. 

One who overcomes fear, finds peace & confidence. Worrying about the future brings nothing good 

in return. Majority of the time the feeling of fear is for silly little things which are ultimately gone with 

time. One should try to get rid of fear by bringing the feeling of hope, sunshine & courage. The next 

aspect is faith. A person first must have faith in himself & secondly faith in his fellowman and thirdly, 

faith in the law. A man must believe himself before he wishes others to believe him. One should believe 

in “I can & I will”. It’s not always good to be suspicious towards our fellowmen, rather we must have 

faith in them. Faith in law is something every successful businessman has followed somehow.  

The next aspect is latent powers. People do not notice their latent powers & at the last stage of their 

lives regret for not living a wider, broader & fuller lives. Even if you do something for the very 1st 
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time, do it with all your heart & dedication with a feeling of confidence as it will then definitely lead 

to success of the task. To recognise the inner power in oneself is the 1st step towards development.  

The next aspect is ambition. One must have the hunger to reach their goals. One should always try to 

reach better & better positions in life. The desire for good must not cease at any stage. Ambition is a 

strong will aroused by a strong desire. ‘Will’ & ‘Desire’ together helps a person accomplish his 

ambition.  

The next aspect is Desire. One must ignite the fire of desire within oneself accompanied by will. Desire 

is the great moving power of the mind. One should be focused on what he wants & must not give-up 

until the goal is reached.  

The next aspect is Will Power. You will be what you ‘will to be’. One must maintain a strong will as 

it makes the person positive & courageous. Nothing is impossible to a man who can will. But to will 

evil is to will death. ‘Will’ should not be confused with stubbornness. Two main books written on 

‘will’ are ‘Power of Will’ & ‘Power of Success’ by Haddock. 

The next aspect is ‘Auto-Suggestion’. The term ‘auto-suggestion’ means an impression made upon 

one’s own mind. Repeated impressions on one’s own mind fix certain ideas, qualities & characteristics 

which makes the person over to that extent. Only saying things to oneself is not enough, a person must 

create mental images of the desired things & then act accordingly.  

The next aspect is Harmony. Everything in nature goes according to a specific rhythm & from this 

rhythm proceeds what we call as harmony. If we could catch the motion of nature’s rhythmic harmony, 

we could accomplish anything. There is great rhythmic harmony inherent in the mind of a man. One 

should keep aside the distractions from the outside world for a moment & try to listen to the inner 

rhythmic harmony of his mind because in quietness there is strength. One should shut all the worries 

& problems of the day & try to open himself to the inflow of the universal rhythmic harmony as it 

brings a feeling of confidence, energy, peace & power within oneself. 

The next aspect is Creation. Anything & everything is first created in our minds & then put into course 

of action. Creation in the mental form is done prior to the creation in material form. Same goes in the 

process of achieving financial success as well. One should keep on working until the picture in his 

mind is put down to reality. 

The next aspect is Concentration. One who masters the control of attention, acquires the art of 

concentration. One must try to focus on what he desires. Thoughts & actions should go hand-in-hand 

& not in opposite directions. The mind should not deviate from its thought-process before completing 

a particular task. If one actually dreams of financial success, he must devote his full concentration 

towards the same until it becomes the reality.  

The next aspect is Persistence. One must be persistent in his aim & purpose. The determination & 

application of one’s ‘will’ should be persistent until the result is obtained. ‘Will’ without persistence 

can accomplish nothing at all. One must stick to a goal and work upon it until it is achieved. Persistence 

comes through practice. 

The next aspect is Habit. One should not become a slave to his habits, rather he must try to master & 

control his habits in the positive direction. Habit should be harnessed & set to work instead of being 

allowed to dominate one’s action & character. One should create habits towards the direction he wishes 

to go & slowly the old useless habits would vanish with time. Habits must be progressive in nature.  

The next aspect is ‘Claiming your Own’. One should never think himself unworthy of any grand or 

magnificent thing of the world, rather he should think himself to be worthy & capable of each & 

everything he can dream of.  As a man thinketh in his heart, so is he.  
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The last aspect is ‘Making Money’. The possession of money gives confidence, the lack of its self-

consciousness. The only way to acquire money is to make money work for you. The initial step is to 

save money. This develops two valuable habits i.e. economy & patience.  

Hence, by honestly following the paths as stated above, one can definitely accomplish financial success 

which all of us dream for. The key root to success lies in the above factors wholly & completely.  
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LINGUISTIC DIVERSITY AND SOCIAL JUSTICE: AN 
INTRODUCTION OF APPLIED SOCIOLINGUISTICS 

- Ashutosh Nath* 

                    

ABSTRACT 

This is an academic book written by Ingrid Piller. It has eight chapters and it comprises of 296 

pages in total. In this book, the author has tried to point out i.e. how linguistic diversity can be a 

ground of social injustice and discriminations. Many of the times this discrimination is created by 

some of the dominant languages. To resolve this problem people follows two paths. Either they try to 

learn the dominated language as it has a great demand in the global market or on the other hand, 

they blame themselves for not having the potential to learn the language. Through this process they 

get discriminated by different factor and people. In this book the author has taken the example of 

English as a dominant language. Here he shows how English as a language creates social injustice 

and linguistic diversity in the contemporary world. 

Among the eight chapters, the first two chapters are dealing with the ideas of linguistic 

discriminations and issues related to it in the contemporary world. The subsequent chapters (fourth, 

fifth, and sixth) pronounces the social domains of injustice. Correspondingly, these domains are 

workplace, education, and civic participation. The seventh chapter talks about linguistic diversity 

and global justice. Similarly, in the end, the author has provided some of the important suggestions 

for the eradication of this social problem.  

Key words: Social Justice, Linguistic diversity, Discriminations, Subordination, English, 

 

CHAPTERWISE REVIEW 

Chapter -1 (Introduction) 

As an introduction, the author has mentioned that with the help of different media reports, he was 

drawn through the idea of discrimination and social injustice. This discrimination had been faced by 

different cosmopolitan cities’ people based on linguistic diversity. To prove this problem the author 

has taken pieces of evidence from different countries like Australia, the United Kingdom, and the 

USA. Mainly, the shreds of evidence are based on minority youth's unemployment rate. Those people 

who are not familiar with the dominant language their employment rate is low. But in reality, the 

educational qualifications and schooling of the minorities are better than of others. Similarly, they are 

facing more legal and health issues as language stand as a barrier for them. Overall, in this chapter, the 

author tries to draw the attention of the readers i.e. how language can be a factor in social injustice and 

discriminations.1 

Chapter -2 (Linguistic diversity and stratification) 

The second chapter contains the issues relating to linguistic diversity. How linguistic diversity can be 

a reason for injustice and discrimination has been revealed in this chapter. Piller is on the viewpoint 
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that many of the times language are considered as a parameter for defining the hierarchical structure 

of the society.  

The author has taken the attention toward the historical perspective of this particular issue. She took 

the historical evidence. Here Piller has cited the example of Hagia Sophia museum in Istanbul and its 

associated history of linguistic politics—that “it has been the normal human experiences all along”. 2. 

Although the problem of linguistic diversity is a known concept but, no one knows the historical 

perspective of this problem. This is very important to know the historical perspective of all problems. 

This is because the historical aspect of every problem helps to spring a better understanding of the 

problem and can find a solution for it. 

Chapter-3 (The subordination of linguistic diversity)3 

One of the significant processes has been mention by the author, where he concealed the issues of 

linguistic diversity in the contemporary world, which leads to social injustice. The first principle, 

which has been mentioned by the author is “THE TERRITORIAL PRINCIPLE”4.  This ideology is 

based on the concept that a particular language belongs to a particular place or land. Most of the time 

this language becomes subordinate to other languages. All these mechanisms can be done by following 

2 processes. a) some of the languages are spoken in particular place historically but that language is 

not historically associated with that particular land.5 

Example- Romani in Europe 

b) arriving of the speakers of a particular language after the formation of a modern state. Example- 

Russian in Finland. 

For subordination, English can be taken as one of the best examples. In many of the places English 

becomes dominant on other language as mentioned above. English speaking is involved to civic 

participation and citizenship, which is a monologic mindset in a country like the United States. Piller 

described that language learning is a skill. This skill required certain factors to become successful. 

Those factors are age, luck, prior experience, socio-economic status, race, and gender. 

Chapter-4 (Linguistic diversity at work)6 

This chapter deals with linguistic diversity concerning a social domain i.e. labour market. Immigrant 

works are discriminated against on the ground that they don't have a hold on the dominant language 

(English). In this context, the author has argued that having insufficient knowledge on the dominated 

language is not the only reason for unemployment but it creates a stereotype based on ethnicity, race, 

and country of origin. Many of the times the laborers are not hired based on their qualifications but 

based on their command on the dominant language. 

Chapter-5 (Linguistic diversity at education)7 

Asper Piller education is the second domain where we can find discrimination based on language. 

There is a distinction between the monolingual concept of the educational institutions and the 

traditional multilinguistic culture of different communities. This is the reason, why many of the 

minority's children are deprived of their right to education and qualitative education. This mechanism 

 
2 Ibid-chapter -02, page no-30,  
3 Ibid chapter-03 Page no- 31 
4 P. Ingrid (2016) “Linguistic Diversity and Social Justice: An Introduction of Applied Sociolinguistics” page no-33, 

Oxford university press,2016. 
5 Kubota, R., & Lin, A. (Eds.). (2009). Race, culture, and identities in second language education: Exploring critically 

engaged practices. New York, NY: Routledge. 
6 Supra note-4, chapter -04 
7 Supra note-4-chapter 05 page no- 158 
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crests social injustice and discrimination for the minority group. Further, Piller has suggested that the 

institutions should adopt a multilinguistic approach that will help the minorities as well as helps in 

maintaining social and economic fabric in our society. 

Chapter-6 (Linguistic diversity and participation) 

According to the author, English as a language becomes a barrier to social and cultural participation. 

In this context, she mentioned an example of an Afghani female immigrant in Australia. This woman 

died due to a lack of unproficiency in the dominant language i.e. English. This is because the 

emergency service was not able to provide immediate assistance. Piller has argued this situation in two 

different aspects. 8 1) The emergence of assistance did not respond as she belongs to a different race, 

place of origin.  2) The woman can blame herself due to not having insufficient proficiency in the 

dominant language. 9 

Chapter-7 (Linguistic diversity and global justice)10 

In this chapter the author has focuses on the process of "Englishization". Now the demand for English 

has been increased globally due to the colonial legacy. This process creates injustice and inequalities 

for non-English people. As the demand for English is increasing day by day in the present society that 

most of the Anglophone societies have implemented English as a compulsory language in their school 

system. Now the citizens of every country are defining the hierarchical system by taking English a 

parameter. Meaning here by the society can be differentiated by 2 category1) the person who is fluent 

in writing and reading English and2) persons who are not. In many of the times, English as language 

defines the socio-economic status of a person. Sometimes people of different countries are not able to 

have their profession and employment only due to not having command on this specific language. 

According to the author, all the above-mentioned factors create inequalities in global level. 

Chapter-8 (Linguistic justice)11 

This is the last chapter of this book. In this chapter, the author has put some the question with regards 

to linguistic justice in the field of education, employment, and culture. In this book, English is taken 

as the only dominant language in the contemporary world. Where on the other hand there are so many 

languages which can be taken into consideration like English. English as a global language has two 

distinguished dimensions in providing linguistic justice. They are 1) "the structural hierarchy between 

minority languages and national languages" 2) "the inequalities between national languages and 

English as a global language" At the end, the author has provided some of the crucial suggestions 

which can be considered as way forward steps in the direction of creating linguistic justice and 

equality. 12 

 

CONCLUSION 

Opinion on Author’s Ideas 

 
8 Doshi, V. (2017, February 24). Man charged with killing Indian said to have shouted ‘go back to your 

country’. The Guardian. Retrieved from: https://www.theguardian.com/us-news/2017/feb/24/killing-ofindian- 

man-in-kansas-bar-investigated-possible-hate-crime 
9  P. Ingrid (2016) “Linguistic Diversity and Social Justice: An Introduction of Applied Sociolinguistics” page no-33, 

Oxford university press,2016. 
10 Ibid – chapter 07. 
11 Supra note-08, at-chapter 08 
12 Van Parijs, P. (2011). LINGUISTIC JUSTICE FOR EUROPE AND FOR THE WORLD. NEW YORK, NY: Oxford 

University Press. 
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I believe that it is a great job by Piller. In a day to day life, this problem has faced bay many of us for 

not having a hold on the dominant language. Up to the present time, some people don't consider that 

the dominant language can be ground for discrimination and social injustice. This is the reason why 

people follow two steps to solve the problem. Either they try to learn the language or they blame 

themselves for not having the capacity of learning and being discriminated by others. The idea of the 

author in linguistic diversity is appreciable. This book should not only consider as an essential reading 

material for the social scientist and political science student but also the policymaker, legal adviser, 

and professional, should go through this book to understand the social problem in a better way. 

Opinion on the structure of the book 

Overall, this book is well written but also well-structured. The author has made the book smooth and 

understandable for the readers. Many of the important unknown facts regarding the linguistic diversity 

has given by the author, which will help in substantiating the arguments made by the author as well as 

create interest in the mind of the readers. 

Drawbacks 

• In this book, the author could have mention different factors of linguistic discrimination and 

subordinate languages other than English. 

• Although the author has already provided some of the suggestions, it would be better if the author 

could provide some innovative suggestions, which can help in eradicating the linguistic problem 

from society. 

Opinion on Content of This Book- 

In this present world, people are judged by their language, not knowledge. Meaning hereby language 

has become a parameter in judging people. Up to a certain extent, it is very true that language has a 

great role in commutations and without which knowledge has no meaning. But when it becomes the 

only parameter then it creates injustice and discrimination in society. Learning a language based on 

global needs is right. Instate of that, neglecting our national language is not justified. This can create 

hinderance for the ideals like nationalism. So, we have to maintain a balance between them. 

 

 


