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A CONSTITUTIONAL SCUFFLE BETWEEN COURT-SANCTIONED 
COHABITATION CONSORTIUM AND PRIVACY 

- Sreekar Aechuri1 

ABSTRACT 

In light of recent developments in the privacy doctrine through Puttaswamy and Navtej Johar, it is 
important to revisit its geneology and the constant scuffle between its different forms and one that 

stood out at the alter was the dreadful concept of Restitution of Conjugal Rights. This paper intends 
to critically analyze this scuffle and appreciate the counter narratives presented by some of the 

postmodern feminists who argued against the glorification of this right as a panacea for the inherent 
hierarchical norms of the social structure called ‘home’ and intends to carry forward their argument 

of dignity over privacy. 

 

INTRODUCTION 

The concept of restitution of conjugal rights is a remedy originated in the English law based on the 
vision of marriage of the Churches in Europe as permanent and sacrament.2 Justice Pinhey in Dadaji 
Bhikaji v. Rukmabai held that 

 “it must be remembered that the practice of allowing suits for the restitution of conjugal 
rights (and that is what is asked for in the plaint) originated in England under peculiar 
circumstances, and was transplanted from England into India. It has no foundation in Hindu 
law-the religious law of the parties to the suit. Under the Hindu law such a suit would not be 
cognizable by a Civil- Court. For many years after I came to India such suits were not 
allowed. It is only of late years the practice of allowing such suits has been introduced into 
this country from England.3” 

This remedy has been at the centre of many controversies mainly regarding its constitutionality 
because of its implicit idea of women as chattels.4 The author intends to locate the geneology of right 
to privacy from Kharak Singh to Puttaswamy in light of Sareetha and decisional privacy. A discussion 
on the traditions of privacy as understood in this genealogy would be culminated with a scuffle between 
privacy and power located from Puttaswamy and Sareetha respectively. The paper would be concluded 
by realizing the important questions that the courts must look into in matters relating to matters of 
privacy under the Indian constitution. 

 

GENEALOGY OF THE RIGHT TO PRIVACY 

Foundations of Privacy 

A right to privacy was not guaranteed under the Indian constitution. Somnath Lahiri’s proposal of a 

constitutional provision for privacy was rejected,5 so one can make a reasonable inference that it was 
a conscious choice of the framers of the constitution to leave privacy out of part III. Just a few years 

 
1 Student, B.A. LLB (Hons.), 3rd year, National Academy of Legal Studies and Research, Hyderabad 
2 Flavia Agnes, Has the Codified Hindu Law changed Gendered Relationships?, Social Change, SAGE Publications, 46 
(4), 2016, p. 611 – 623. 
3 ILR 1885 9 Bom 529, para 3. 
4 Flavia Agnes, Family Law Volume 2: Marriage, Divorce and Matrimonial Litigation, Oxford University Press, 2012. 
5 Constitutional Assembly Debates, Vol 3, April 30, 1947, at: http://parliamentofindia.nic.in/ls/debates/vol3p3.htm. 
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after the constitution was adopted, a constitutional bench in MP Sharma v. Satish Chandra held that 
the framers of constitution have not recognized the fundamental right to privacy analogous to the 
Fourth Amendment of the US Constitution, this court has no justification for proceeding with a strained 
construction for recognizing such a right.6  

Kharak Singh v. State of Uttar Pradesh7 is the first of cases which brought about a discussion in the 
direction of recognizing a right to privacy in part III. In order to ascertain the constitutionality of 
regulation 236 which enables the police to make domiciliary visits at night, Justice Rajagopala 
Ayyangar looked at the United State Supreme Court case of Wolf v. Colarado which held that  

“Security of one’s privacy against arbitrary intrusion by the police is basic to a free society.” 

Despite observing that the Indian constitution does not guarantee a right to privacy explicitly like the 
Fourth Amendment, the six-judge bench in Kharak Singh held that such domiciliary visits are in 
violation of ordered liberty by asserting the English Common law maxim “every man’s house is his 

castle.8” It regarded and respected the sanctity of the home and coined the term ‘ordered liberty’ 

comprised under ‘personal liberty’ guaranteed under Article 21. The court also explicitly stated that 

the right of privacy is not guaranteed under our constitution.9 Justice D.Y. Chandrachud observed the 
inconsistency in the two parts of the decision as reliance was placed on the privacy doctrine established 
by Justice Frankfurter but again refused to recognize such a right under part III.10 Justice Subba Rao 
dissenting voice in this judgment is important for two reasons: 

❖ Drawing the relation between Article 19 (1) (d) and Article 21 by holding that where a law is 
challenged as infringing the right freedom of movement and liberty, it must satisfy the tests laid 
under both the provisions. 

❖ For recognizing the right to privacy as an essential for realizing the right to personal liberty. 

It is important to appreciate the fact that both the majority and the dissenting opinions largely relied 
on the observations made by Justice Frankfurter in Wolf v. Colorado. By drawing the relation between 
Article 19 (1) and Article 21, Justice Subba Rao in a way carried forward the dissenting voice of Justice 
Fazl Ali in Gopalan.11 In Gopalan, the majority held that there is a mutually exclusive relationship 
between Article 19 and 21.12 Fazl Ali dissented: 

“the scheme of the Chapter dealing with the fundamental rights does not contemplate what is 
attributed to it, namely, that each Article is a code by itself and is independent of the others.13” 

The idea of water-tight compartments of Gopalan was rejected by the eleven-judge bench in RC 
Cooper.14 This was reaffirmed by the seven-judge bench in Maneka.15 Maneka laid the foundation of 
the fair, just and reasonable test for procedure under Article 21. Maneka recognized the dissenting 
opinion of Justice Subba Rao in Kharak Singh to be the proper constitutional understanding wrt the 
connection between fundamental rights. 

 
6 MP Sharma v. Satish Chandra, AIR 1954 SC 300, para 24. 
7 Kharak Singh v. State of Uttar Pradesh, AIR 1963 SC 1295. 
8 Id at para 19. 
9 Id at para 21. 
10 Justice K. S. Puttaswamy v. Union of India, AIR 2017 SC 4161, para 27. 
11 A. K. Gopalan v. State of Madras, AIR 1950 SC 27. 
12 Id at para 11. 
13 Id at para 58. 
14 RC Cooper v. Union of India, Air 1970 SC 564. 
15 Maneka Gandhi v Union of India, AIR 1978 SC 597. 
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Govind v. State of Madhya Pradesh is an important judgment in the understanding of privacy. Though 
the three-judge bench indicated that it would not deal with the existence of a right to privacy under the 
constitution,16 it laid out the scope and test for privacy-dignity claims. Justice Mathew held  

“Any right to privacy must encompass and protect the personal intimacies of the home, the 
family, marriage, motherhood, procreation and child rearing.17” 

Mathew also stated that the claims on right to privacy must go through a case-by-case development. 
The right to privacy is conclusively recognized in Malak Singh v. State of Punjab and Haryana by 
tracing it under personal liberty in Article 21.18 Subsequently J. Jeevan Reddy in Rajagopal after 
considering Kharak Singh and Govind held  

“The right to privacy is implicit in the right to life and liberty guaranteed to the citizens of 

this country by Article 21. It is a "right to be let alone". A citizen has a right to safeguard the 
privacy of his own, his family, marriage, procreation, motherhood, child bearing and 
education among other matters.19” 

 

Restitution of Conjugal rights and Privacy 

Bhatia locates three traditions of privacy from Justice Mathew understanding of privacy in Govind.20 
A spatial conception of privacy – home, motherhood. An institutional/relational conception of privacy 
is to read home as household and family, marriage as social institutions revolving around the idea of 
domestic sphere. An insulation of state interference from these institutions can be understood in the 
relational conception. The third conception would be decisional privacy – understood from marriage, 
procreation, child rearing as results of decisions and autonomy of an individual. Decisional conception 
of privacy would protect bodily integrity, consent and agency and individual autonomy. Supreme 
Court in Govind failed to explain which of these conceptions of privacy would be recognized and if 
multiple conceptions are to be recognized, would there by a hierarchy among the above conceptions.  

In Govind, the court cites two American Supreme Court cases – Griswold v. Connecticut,21 Jane Roe 
v. Henry Wade22 which focused on decisional and relational conceptions of privacy.23 A case of 
restitution of conjugal rights would be one where these two conceptions would be in conflict with each 
other and one such case was T. Sareetha v. T. Venkata Subbaiah.24  

Justice Choudary in Sareetha had pointed two issues as consequences of enforcement of restitution of 
conjugal rights: 

“Transfer the choice to have or not to have marital intercourse to the State from the concerned 
individual and secondly, to surrender the choice of the individual to allow or not to allow 
one’s body to be used as a vehicle for another human being’s creation to the State.25” 

 
16 Govind v. State of Madhya Pradesh, AIR 1975 SC 1378, para 21. 
17 Id at para 22. 
18 (1980) 1 SCC 420. 
19 Rajagopal v. State of Tamil Nadu, AIR 1995 SC 264. 
20 Gautam Bhatia, The Constitution and the Public/Private Divide: T. Sareetha vs Venkatasubbaiah, SSRN, 2017, at p. 4. 
21 381 U.S. 479 (1965). 
22 410 U.S. 113 (1973). 
23 supra note 20. 
24 T. Sareetha v. T. Venkata Subbaiah, AIR 1983 AP 356. 
25 Id at para 17. 
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The important distinction of Sareetha from other privacy judgments is to go beyond the normative 
understanding of privacy and look at the social reality by breaking the traditional conception of privacy 
becoming transformative as Bhatia discusses.26 Going further in his enquiry from cohabitation, he 
emphasizes on the unequal structure and imbalance of power in the patriarchal conception of the 
institution of family. He draws the correlation between compelled cohabitation leading to compelled 
intercourse worsened by the fact that marital rape is not recognized as crime under the Indian Penal 
Code. He discusses the graver implications for the wife – a coerced sex to a pregnancy and procreation 
without her consent. In Justice Choudary’s words: 

“The marvel of creation takes place inside her body and the child that would be born is of 

her own flesh and blood. In a matter which is so intimately concerns her body and which is 
so vital for her life, a decree of restitution of conjugal rights totally excludes her.27” 

Justice Choudary’s cited Justice Brandeis’ dissent in Olmstead v. New York which discusses the 
balance of power between State and individual to be maintained and for achieving it, the scope and 
reach of the law must continue to evolve effectively.28 Justice Choudary borrowed this idea of balance 
of power and applied it horizontally by extending it to the private realm. He emphasized on the idea 
of relative injustice as an effect of what appears to be a gender neutral law due to the wife’s position 

in the marriage and infused egalitarian norms in private sphere.29  

Based on the above considerations, Justice Choudary reformulated the right to privacy by strongly 
advocating for decisional autonomy and consent by recognizing personal identity in marital privacy 
and held:  

“any plausible definition of right to privacy is bound to take the human body as its first and 
most basic reference for control over personal identity. Such a definition is bound to include 
body’s inviolability and integrity and intimacy of the personal identity, including marital 

privacy.30” 

In a way, Justice Choudary has harmonized the tussle between relational and decisional privacy by 
articulating privacy in marital institution as a result of protection of individual autonomy, consent and 
agency instead of deciding which tradition of privacy should be given priority over the other. Striking 
down section 9 of Hindu Marriage Act was his way restoring the balance of power in the institution of 
marriage. 

Harvinder Kaur v. Harmender Singh Choudhry31 – a Delhi High Court case on the constitutionality of 
restitution of conjugal rights disagreed with Sareetha and held that the purpose of restitution of 
conjugal rights is not cohabitation but ‘consortium’. In the words of Justice A. B. Rohatgi: 

“Consortium means companionship, love, affection, comfort, mutual services, sexual 
intercourse.32” 

Justice Rohatgi refrained from dealing with issue flagged by Justice Choudary and made a general 
observation that introducing constitutional law in home is inappropriate and analogous to introducing 
bull in a china shop.33 He also stated: 

 
26 supra note 20. 
27 supra note 24, at para 19. 
28 Olmstead v. New York, 277 U.S. 438 (1928). 
29 supra note 20. 
30 supra note 24, at para 24. 
31 AIR 1986 Delhi 66. 
32 Id at para 10. 
33 Id at para 34. 
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“In the privacy of the home and the married life neither Article 21 nor Article 14 have 
anyplace. In a sensitive sphere which is at once most intimate and delicate the introduction 
of the cold principles of constitutional law will have the effect of weakening the marriage 
bond.34” 

Justice Rohatgi clearly pushed for spatial and institutional conceptions of privacy and made the 
institution of marriage a sovereign unto itself by considering marriage to be a basic unit of privacy. 
Upholding the Delhi High Court judgment and reversing Sareetha, Supreme Court in Saroj Rani v. 
Sudarshan Kumar Chadha35 held section 9 of Hindu marriage act to be constitutional:  

“Conjugal rights i.e. the right of the husband or the wife to the society of the other spouse is 
not merely creature of the statute. Such a right is inherent in the very institution of marriage 
itself.36” 

What is more problematic with these two judgments than upholding section 9 of the Hindu Marriage 
Act is that the ideas of choice, autonomy of the individual were not even afforded a discussion. The 
courts did not delve into these issues and neglected them. Such neglect is worse than placing two ideas 
of privacy against each other. 

Puttaswamy and Privacy 

A nine-judge bench of the Supreme Court in Justice K.S. Puttaswamy v. Union of India37 decided on 
the right to privacy under part III of the Indian constitution. The operative order overruled MP Sharma 
and Kharak Singh to the extent that they hold right to privacy as not protected under the constitution. 
The court unequivocally upheld the dissent by Justice Subba Rao in Kharak Singh. The court held that: 

“The right to privacy is protected as an intrinsic part of the right to life and personal liberty 
under Article 21 and as a part of the freedoms guaranteed by Part III of the Constitution.38” 

Six opinions by nine judges understood both the foundation and the concept of privacy differently but 
there are some overlaps. Justice Chelameshwar drew privacy from the idea of liberty which comprises 
– repose, sanctuary and intimate decision guaranteed by Articles 19 and 21 of the constitution.39 Justice 
Sapre located privacy in the preamble, Articles 19 (1) (a), 19 (1) (d) and Article 21.40 Justice Bobde 
found privacy on two values – innate dignity and autonomy by locating it under the overarching 
structure of constitution.41 Justice Chandrachud located privacy in dignity, bodily integrity, autonomy, 
mental integrity and other protected freedoms.42 In the words of Justice Chandrachud: 

“Privacy has distinct connotations including (i) spatial control; (ii) decisional autonomy; 

and (iii) informational control. Spatial control denotes the creation of private spaces. 
Decisional autonomy comprehends intimate personal choices such as those governing 
reproduction as well as choices expressed in public such as faith or modes of dress.43” 

The court in this case recognized both relational and decisional privacy not only by express mention 
but also through the operative order which held that decisions subsequent to Kharak Singh which 

 
34 Id. 
35 AIR 1984 SC 1562. 
36 Id at para 15. 
37 AIR 2017 SC 4161. 
38 Id at Order. 
39 Id at para 36. 
40 Id at para 411. 
41 Id at para 12. 
42 Id at para 21, 34, 169. 
43 Id at para 142. 
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recognized the right to privacy as the correct position.44  An important constitutional doctrine of 
interrelationality of Fundamental rights under Part III is firmly established through this nine-judge 
bench of the Supreme Court. 

Privacy and Power 

There are multiple criticisms against the understanding of privacy in the Indian constitutional context. 
In the genealogy of privacy excluding Sareetha, the courts have not considered the balance of power, 
social hierarchy (patriarchy) and social reality from MP Sharma to Govind to Puttaswamy. If the 
constitutional freedoms stop at the threshold of home and family, how are we going to account for the 
imbalances of power and hierarchy within these spaces? While woman enjoy formal status of equality 
at law, they remain dependent on their parents, husband due to the consistent subordination within 
‘private’ spaces.45 This has a disparate impact on women because patriarchal spaces strongly focus on 
the idea of motherhood – child bearing and rearing which would restrict women’s social, political, 

economic and civil mobility causing imbalance of power.46 As Susan Moller said: 

“Theories of justice that apply to only half of us simply won’t do; the inclusiveness falsely 

implied by the current use of gender-neutral terms must become real. The best theorizing 
about justice is not some abstract “view from nowhere,” but results from the carefully 
attentive consideration of everyone’s point of view.47” 

Not accounting for the imbalance of power and social reality and directly thrusting privacy is 
problematic in the idea of restitution of conjugal rights. Agnes argues that repealing this section does 
more harm than good to women. She discusses the social utility of the restitution of conjugal rights for 
women: 

“When a woman is deserted or thrown out of her matrimonial home, but does not wish to file 

for divorce, legal separation or annulment, the only way she can protect her right to the 
matrimonial home is through proceedings of Restitution of Conjugal Rights. A petition for 
Restitution of Conjugal Rights provide the woman with an entry point into litigation which 
seek to protect her rights of child custody, maintenance and right of residence in the 
matrimonial home.48” 

It has been observed that most male petitioners file for the restitution of conjugal rights only to defeat, 
obstruct and foil the maintenance, judicial separation and any other claims made by wife.49 

There is little agreement on the content and scope of the right to privacy and the use of the same right 
to come to contradicting outcomes from Sareetha to Saroj rani. Both the judgments have used the 
concept of privacy to come to opposite outcomes and this issue with privacy are levied with criticisms 
from many scholars. Nussbaum said: 

“the privacy right carries with it some dubious baggage. The sex-equality argument and the parallel 
tradition of interpreting Article 21 so as to require 'life with dignity" hold more promise for the 
interests of women than does the dubious and equivocal concept of privacy.50” 

 
44 supra note 35. 
45 Gita Gopal Gender and Economic inequality in India: The Legal Connection, 13 B. C. Third World L. J. 63, 1993. 
46 Pravin Kumar Jha, Indian Politics in Comparative Perspective, Pearson, 2012. 
47 Susan Moller, Justice, gender and the family, Basic Books, 1989 at p. 14 – 15. 
48 Flavia Agnes, How ‘Consent’, ‘Agency’ and ‘Age’ play out across the Complex Terrain of Family Laws in India: A 

Socio-Legal Exploration, Intersections: Gender and Sexuality in Asia and the Pacific, Issue 43, July 2019. 
49 Raj Kumari Agarwala, Restitution of Conjugal Rights under Hindu Law: A Plea for the Abolition of the Remedy, Journal 
of the Indian Law Institute, Vol 12, 1970, p. 257 – 268. 
50 Martha Nussbaum, Is Privacy bad for Women?, The Boston Review, April, 2000. 
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She also argued that the privacy of home is used to propagate oppression of women and the imbalance 
of power by exempting marital rape, restitution of conjugal rights etc., and these are not only preserved 
but perpetuated by using the concept of privacy.51 She argues that choosing the right to privacy to 
achieve progressive realizations is the wrong strategy.52 Justice Chandrachud was also vary of the 
formulation of the right to privacy which can be used to progressive realization of rights or as a mode 
of oppression based on its articulation.53 

Catherine MacKinnon discusses the dispositions of privacy: 

“the problem is getting anything private to be perceived as coercive. In the marital home, there is a 
presumption of consent.54” 

She looks at privacy as a means to segregate women into private to seclude them from constitutional 
protections for propagating oppression.55 For her, the biggest challenge of privacy is to protect the 
private entitlements of women that are grounded in gender and liberty.56 The problem with privacy is 
the assumption that  

“there exists a commonality of interest between family members notwithstanding the inequalities of 
power, status and independence that exist among them, but also, following from that, that the 
protection and promotion of the interests of family members can be safely reposed in the male head of 
the household.57” 

Saptarshi Mandal has an issue with the court’s approach to privacy. For him, even if we ask the court 
to locate decisional autonomy within privacy, we are only asking for negative freedom i.e. asking the 
court not to interfere with my decisional privacy.58 But if we frame privacy in a manner claiming 
positive freedom, we are in a sense asking the State to step-up and make affirmative actions to protect 
our privacy.59 

It is important to understand the dangers of privacy and its ability to recognize contradictions. What is 
troubling is that would recognizing a right to privacy which does not account for the imbalance of 
power and social reality really what we as society aspire to have? 

 

THE WAY AHEAD 

Despite constitutional freedoms providing equality for every person, the patriarchal structure and the 
imbalance of power within the private realm did not allow for such realization. A petition has been 
filed on the constitutionality of restitution of conjugal rights which is currently pending in the Supreme 

 
51 Id. 
52 Id. 
53 Gautam Bhatia, the Supreme Court’s Right to Privacy Judgment – II: Privacy, the Individual and the Public/Private 
Divide, Indian Constitutional Law and Philosophy, August 28, 2017. 
54 Catherine MacKinnon, Towards a Feminist Theory of the State, Harvard University Press, 1989. 
55 Catherine MacKinnon, Feminism, Marxism, Method and the State: An Agenda for Theory of Women, Culture and 
Society, 1982.  
56 supra note 51. 
57 Bertha Wilson, Women, The Family and the Constitution protection of privacy, Ottawa Law Review, Vol. 23:2, 1991. 
58 Saptarshi Mandal, Right to privacy in Naz Foundation: A counter-heteronormative critique, 2 NUJS L. Rev. 525, 2009.  
59 Id. 
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Court.60 Based on the above discussions, what we can hope for from the judges of the Supreme Court 
is to look at the questions of privacy in conjunction with social reality.  

How should we theorize the idea of privacy to maintain harmonious interpretation of conflicting 
traditions of privacy? Can the right to privacy serve progressive realization of women’s right in the 

context of the institutional/relation privacy considering the vulnerability of their positions within the 
institution? What are the effects of this provision on men and women? Should the concept of restitution 
of conjugal rights be allowed to be invoked only by women after locating their social reality by reading 
it through Article 15 (3) of the constitution? Can and should we realize the progressive rights of women 
within the private realm from dignity instead of privacy under Article 21? 

It can be said that Sareetha’s understanding of privacy by locating it through indirect discrimination61 
and imbalance of power is ahead of Puttaswamy in the normative understanding of the right to privacy. 

 

“to live without privacy is akin to living under the shadow of a perpetual, general warrant in 
your name, issued by the State – a warrant that chills speech, chills association, chills 
movement, and chills thought.62”

 
60 Samanwaya Rautray, SC to decide validity of provisions governing restitution of conjugal rights, The Economic Times, 
March 6, 2019, at: https://economictimes.indiatimes.com/news/politics-and-nation/sc-to-decide-validity-of-provisions-
governing-restitution-of-conjugal-rights/articleshow/68279688.cms 
61 While recognizing the idea of indirect discrimination, – Navtej Singh Johar v. Union of India, 2018 (10) SCALE 386, 
held that “Facially neutral action by the State may have a disproportionate impact upon a particular class.” 
62  Meenakshi Arora during the oral arguments of Justice K. S. Puttaswamy v. Union of India, available at: 
https://indconlawphil.wordpress.com/2017/08/29/the-supreme-courts-right-to-privacy-judgment-privacy-surveillance-
and-the-body/ 

https://economictimes.indiatimes.com/news/politics-and-nation/sc-to-decide-validity-of-provisions-governing-restitution-of-conjugal-rights/articleshow/68279688.cms
https://economictimes.indiatimes.com/news/politics-and-nation/sc-to-decide-validity-of-provisions-governing-restitution-of-conjugal-rights/articleshow/68279688.cms
https://indconlawphil.wordpress.com/2017/08/29/the-supreme-courts-right-to-privacy-judgment-privacy-surveillance-and-the-body/
https://indconlawphil.wordpress.com/2017/08/29/the-supreme-courts-right-to-privacy-judgment-privacy-surveillance-and-the-body/
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ONLINE INTERNATIONAL COMMERCIAL ARBITRATION: A 
FUTURISTIC BOON OR A PROSPECTIVE FAILURE FOR DEVELOPING 

COUNTRIES? 

- Asmita Chakraborty & Kumar Gourav1 

 

ABSTRACT 

International commerce for centuries has dominated the International Legal Regimes of countries 
across the globe, especially those laws and subsequent interstate relations governing the trade and 
commerce between the countries. With the rise in the volume of international trade and commerce 

the use alternative dispute resolution mechanisms or ADRs has seen a considerable growth, 
especially Arbitration. As soon as the international commerce took turn towards the cyberspace to 
regulate its business activities, the dispute resolutions also took to the online platforms to resolve 

disputes. 

While offline arbitration has been the go-to solution in cases of international commercial disputes, in 
the recent past there has been introduction and considerable growth in the field of Online 
International Commercial Arbitration. While for the developed countries the conduction of 

International Commerce through cyberspace has come as a hassle free solution to large 
international commercial arbitration, the international commercial arbitration has also followed its 
footsteps closely. Considering such situation, this research paper aims at dealing with the prospects 
of international commercial arbitration in cyberspace with respect to the developing countries and 

wishes to highlight on the following research questions: 

1. What are the prospects of online international commercial dispute with respect to the developing 
countries? 

2. How far are such online international commercial disputes beneficial to them? 
3. What is the viability of introduction of such online International dispute resolution in the 

developing countries? 

                                                                  

INTRODUCTION 

 Arbitration is a process by which the parties agree to resolve their dispute outside the court with the 
help of a third neutral party or third neutral body that is either an independent arbitrator or arbitral 
tribunal, in the form of a final and binding award. A commercial arbitration is one which arises out of 
a commercial relationship between the parties. Commercial arbitration has a very wide ambit which 
could cover anything ranging from any trade transaction for exchange and supply of goods or services, 
leasing, construction work to carriage of goods by air or sea. Arbitration could be either national or 
international. An arbitration is said to be international arbitration when either the of the parties belong 
to a foreign country or have their place of business in another country or a substantial part of the 
business transaction is to be completed in a country which is outside the place of business of the 
parties.2  

In the recent years the international trade has increased manifolds. Modern business and commercial 
relationships have become even more complex due to this colossal growth in international trade and 
business. Modern day business transactions are no more limited to mere exchange of goods. They have 

 
1 Students, 4th year, studying in Chanakya National Law University, Patna, and Vivekananda Institute of Professional 
Studies, New Delhi, respectively.   
2 Article 1(3) of the UNCITRAL Model Law 
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evolved a long way to include exchange of services, electronic data interchange, and information 
technology etcetera3. Thus the stakes involved in such transactions are higher than ever. With that in 
view, there has been increasing reluctance amongst the business world to solve disputes arising out of 
commercial transactions through litigation in Courts. Further, the complexities and technicalities of 
the different domestic courts, the difficulty of obtaining and enforcement of awards in foreign court, 
the time taking procedure filled with inevitable delay and the ever increasing cost have also deterred 
the parties from resorting to conventional litigation for resolving dispute.  

Arbitration, thus has come as the alternative to such dispute resolution involving high stakes. In 
addition to allowing autonomy to the parties to some extent, the simplicity and the quickness of process 
for resolving dispute has made arbitration increasingly popular among the business community for 
resolving high stake disputes.  

However, the growth of arbitration as another method of resolving dispute has not been universally 
acclaimed. Among many of the legal circles it has been feared that the growth of arbitration is bound 
to adversely affect the due process of law4. According to some increase in arbitration might endanger 
the state jurisdiction and high ideals of impartial justice. But this argument has been countered by 
many especially those who are or are in some way connected to the business world. Another reason 
that can be attributed for the growth of International Commercial Arbitration has been the involvement 
of a neutral third party for resolving of the dispute. The process of arbitration involves the element of 
confidentiality which inspires both faith and confidence of the disputing parties. Though the 
confidentiality clause has often been widely debated yet in a layman’s understanding, it appears 

advantageous to them. 

International commercial arbitration has become big business which becomes clear from the fact that 
there are about 120 institutional arbitration centres worldwide.5 With international Commerce taking 
a turn towards the cyberspace to aid in its day to day business, the dispute solving mechanism has also 
not been far behind in divulging into the cyberspace to keep pace with the commercial world. While 
this may have been easy with the developed countries to cope both with its commercial business and 
its dispute resolution mechanism taking a turn to the cyber world, this has not been necessarily easy 
with the developing countries. Thus, this paper at length deals with the international commercial 
arbitration in cyberspace, its effect impact and problems with respect to the developing countries.  

 

INTERNATIONAL COMMERCIAL ARBITRATION IN CYBERSPACE 

Cyberspace is a metaphor which denotes the idea of an abstract concept of space. It refers to the virtual 
space that connects all the computer having internet access.6 It is without any measurable extent and 
is in indefinite in nature.7 Electronic commerce on the worldwide web has increased exponentially, 
with ease of performing commercial transactions, cost effectiveness and speed of doing business being 
some of the factors that have contributed to this growth. An obvious outcome of such exponential 
growth in business and growth over the cyberspace, has been the tremendous growth of online dispute 
resolution system. Not only are online dispute resolution system easy, cost effective and speedier but 
also met out the need for the physical presence of the parties unlike ad hoc arbitration or institutional 
arbitration. 

 
3 International Commercial Disputes, A guide to Arbitration and Dispute Resolution in APEC Member   Countries.   
4 Paolo Contini, International Commercial Arbitration, 8 American Journal of Comparative Law 283 (1959) 
5 Ljiljana Biukovic, International Commercial Arbitration in Cyberspace, 22 Nw.J. Int’I L & Bus. 319 (2001-2002) 
6 Julian Kritzinger, Commercial Arbitration in Cyberspace, The Legal and Technical Requirement Towards a More 
Effective, LEX ELECRONICA ARBITRALIS (May 8,2019 10.05 AM) 
https://open.uct.ac.za/bitstream/handle/11427/27312/thesis_law_2017_kritzinger_julian.pdf?sequence=1 9 
7 Ibid 



 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

 
 

Page | 23  
 

It must however be noted that arbitration is older than the institutions of Courts itself. Though the 
growth of arbitration encompassing its various forms may have a recent phenomenon but its existence 
even in developed countries dates back even before the establishment of the modern judiciary and 
court system.8 For court proceedings there arises a need for more developed society and an organised 
institution of judiciary9. However, prior to the development of proper system of court the need for 
peaceful settlement of dispute was felt. This lead to the growth of a system whereby the parties 
addressed themselves to a third person whom they considered of great authority and had faith in his 
wisdom and therefore agreed to be bound by the award that he would give10. This process later came 
to be known as Arbitration. 

The first online arbitration commenced on 8th May, 1996 when an OADR service provider called the 
‘Virtual Magistrate’ delivered a resolution in Tierney and E-Mail America, after having communicated 
solely online.11 

Online arbitration displays the similar characteristics as that traditional arbitration like confidentiality, 
efficiency, impartiality etcetera. However, it comes with certain other advantages, perhaps the most 
important one being the elimination of physical presence of the parties at the place of arbitration 
thereby reducing the cost of arbitration. Specially in case of transnational arbitration, the requirement 
of the parties to be present at the arbitral place every for every sitting would not only increase the cost, 
but also act as an hindrance to the other day to day business of the parties. However, as some may 
point out that International Commercial Arbitration, involves the presence of a fourth party, that is the 
Information Technology (IT)12. This has certain legal and technical implications, as the arbitration 
taking place in the virtual space or rather cyberspace often has some special kind of problems specially 
the ones related to cybersecurity. Often, big business houses who indulge such transnational arbitration 
have high stakes involved and hence the need for an air tight cybersecurity is imperative.  

However, nothing in this world appears to have only advantages and is bound to have some 
disadvantages. In the similar fashion the various advantages that are rendered by the international 
commercial arbitration in cyberspace can often be said to outweigh the disadvantages. For instance, it 
is easy to solve e commerce dispute that occur anywhere in the world, in real time through latest IT 
developments and software programming services. Online e commerce dispute resolving is more 
practical as it not only leads to a swifter outcome but also allows the parties to save on accommodation, 
time, travelling cost and also opportunity cost.13 Further, arbitration through cyberspace or online, also 
has the additional advantage of spontaneous implementation of the arbitral award. The electronic 
nature of the process and the player’s involvement in the electronic market tends to favour the proper 
enforcement of the award. Also, since the parties do not meet physically, and the entire process is 
conducted online, this takes out the element of emotion of the parties and encourages a rational 
settlement. 14 

 
8  Prof.  Peiter Sanders, Recent Developments in International Commercial Arbitration,(May 7,2019, 11.15 PM) 
https://www.arbitration-icca.org/media/0/12119973498790/002.pdf 
9 Ibid  
10 Ibid 
11 SANDERS,supra note 5. 
12 Ibid  
13 SANDERS,supra note 5. 
14 Unctad,Dispute Settlement, International Commercial Arbitration, 5.9 Electronic Arbitration,(May 10,2019 4,40 PM) 
www.unctad.org, available at https://unctad.org/en/Docs/edmmisc232add20_en. 9 
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Online Arbitration has become a legitimate dispute resolution mechanism virtually everywhere in the 
world with varying degrees of scope and application.15 Globalisation occurring at an unforeseen rate16 
has become a catalyst for cross border trade and has opened up new market places. Needless to say 
with the increase in cross border exchanges the rise in disputes either in online sphere or business to 
consumer17 has also occurred. Online dispute resolution has come as a ready solution to such disputes. 
Developed nations like the United States, United Kingdom and others have the pioneers in creation of 
online dispute resolving mechanism and have by now developed a very sophisticated system of online 
dispute resolution. However, the situation is necessarily not the same with respect to developing 
countries. As widely known and as often by a number of experts there exists a gap between the 
developing countries and the developed countries when it comes to internet usage, E-commerce and 
the dispute resolution through cyberspace. Thus, the various issues related to the online arbitration 
especially the one related to international Commercial Arbitration especially with respect to the 
developing countries has been discussed in the following chapter. 

 

INTERNATIONAL COMMERCIAL ARBITRATION IN CYBERSPACE IN DEVELOPING 
COUNTRIES 

As already mentioned a wide economic divide exists between the developing countries and the 
developed countries and one of the major consequences of this divide is that the developing countries 
are lagging behind in case of development of Information and Communication Technology (ICT) and 
hence they are unable to enjoy the benefits of connection technologies18. The term Digital Divide has 
often used by people who are experts in the field of law and technology, in order to describe the 
disparity that exists between the rich and the poor with regards to access to and use of technology.19 
This digital divide may occur on a small scale level between the rich and the poor of the country or on 
a large scale level between the developed and developing countries. This often happens as the diffusion 
and deployment of technology20 which drives globalisation is not uniform. While some countries reap 
the benefits of the ICT others are left far behind. This disparity has been a potential hindrance in 
development of Online Arbitration especially in the field of International Commercial Disputes. The 
pre-existing economic and income gap between the developed countries and the developing countries 
is often blamed to be at the heart of the ICT asymmetry. Some experts have opined that at an 
international level the digital divide might be closing and that the developing nations are catching up 
with the developed countries with respect to research. However on the ground, the reality is something 
where developing countries don’t even have access to technological devices and are often teeming 

with other problems such as poverty, political upheaval and even access to basic essentials like water21. 

A number of professionals have shifted their focus on new technology based arbitration. Even certain 
civil courts in both USA and UK are considering shifting their focus on solving small scale disputes 
with the help of online forum. Both practitioners and scholars have claimed that the due to the increase 
in the rate of international commerce it has become necessary to frame a more efficient mechanism for 
conduction of arbitration in cyberspace. A number of associations majorly based in the developed 

 
15  Tiffany J Lanier, Where on Earth does Cyber-Arbitration Occur?(May 13,2019 9.00 PM) 
https://core.ac.uk/download/pdf/51092343.  
16 Robin V. Cupido, The Growth of E Commerce and Online Dispute Resolution in Developing Nations: An Analysis, 
International Scholarly and Scientific Research & Innovation 10(10) 2016 
17 Ibid  
18 Marıa Mercedes Albornoz & Nuria Gonzalez Martın, Feasibility Analysis of Online Dispute Resolution in Developing 
Countries,(May13, 2109 10.00 AM) https://pdfs.semanticscholar.org/3120/f54651cbb42bc716b64965a5fcd308cfab64.pdf 
9 
19 MARIA& NURIA, supra note 15  
20 Ibid  
21Ibid  
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countries have already proceeded to provide for a platform to perform online arbitration, most of which 
have been involved in offline arbitration for a long time, like WIPO, ICC and American Arbitration 
Association.  

The role of arbitral situs is vital in case of International Commercial Arbitration. It is the seat of the 
arbitration which acts as the centre of gravity of the international commercial arbitration determining 
whether the arbitration is domestic or foreign. However since the arbitration in cyberspace is conducted 
in a virtual plane, it becomes difficult to assess as to where does the actual seat of such arbitration lie. 
Now this can be treated as an advantage as it rules out logistical cost and is speedier. However this has 
certain disadvantages to it especially with respect to the enforcement of the award. As the situs for 
online commercial arbitration is the cyberspace, it becomes imperative to have a either a well-
determined  arbitration agreement allowing online arbitration in place especially with respect to issues 
regarding jurisdiction and enforcement of awards  or a well-developed institutional arbitration 
functioning as a ready portal for arbitration in cyberspace. International arbitral laws and domestic 
arbitral laws have immensely helped in determining certain basic laws involving online arbitration.  

 

DEVELOPMENTAL ISSUE OF ARBITRATION IN CYBERSPACE IN DEVELOPING 
COUNTRIES 

As already mentioned, there exists a digital divide among the developing and the developed countries. 
Apart from that while most of the developed countries had shown significant growth in the recent 
years, the same cannot be said for the developing countries. As an almost immediate and probable 
consequence of this, most of the governments in the developing countries have failed to develop a 
Policy not only governing online dispute mechanism but also a policy which would promote the online 
dispute mechanism, arbitration being just one of the legs of such online dispute mechanism. The focus 
of the government in such case is mainly on the immediate crisis situation such as scarcity of water 
resources, poverty etcetera. Hence, most of the time the Government of a developing country is more 
focused towards alleviating these issue. Thus the countries’ economic resources are diverted towards 

such alleviation schemes and very less is left for Research and Development Work. For a good dispute 
solving mechanism specially one which is done online needs a very strong policy of dispute resolution 
in place which can only result if good amount of time and research is dedicated to it.  

Another issue which arises is that of language barrier. Once a mapping is done of the countries that 
have successfully internalised the system of online arbitration, it becomes clear such has been done in 
countries which are majorly English speaking. The language knowledge in developing countries is at 
a much lower level.22 This makes it difficult to smoothly implement international arbitration.  

Another very pertinent issue which one faces while implementing arbitration in the cyberspace with 
respect to the developing countries is that of lack skills. Having IT skills is indispensable for smooth 
conduction of online arbitration23. Lack of skills coupled with lack of infrastructural support also 
creates a hindrance in development and conduction of arbitration in cyberspace. In cases of developed 
countries when online arbitration is concerned a major question arises is about the cybersecurity. In 
international commercial arbitration specially the one involving huge stakes, there always occurs 
exchange of information between the parties and tribunals and the institution for the resolution of a 
dispute increases the likelihood that data will be lost or breached.24 Besides breach and loss of data, 
parties getting involved in arbitration are often themselves targeted by hackers especially in multi-

 
22 Judit Galvantis, Obstacles for ODR in Developing Countries, (May 14,2019 12.15 PM)www.Uncitral.org,  
23 Ibid  
24 Claire Morel de Westgaver, Cybersecurity In International Arbitration – A Necessity And An Opportunity For 
Arbitral Institutions, (May 14,2019 7.00 AM) http://arbitrationblog.kluwerarbitration.com/2017/10/06/cyber-security/  
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million dollar arbitrations. When cybersecurity can’t be guaranteed even in cases of developed 

countries, guaranteeing the same for arbitration taking in cyberspace between either the developed 
countries an developing countries or between developing countries poses another problem. 
Cyberattacks are a threat to international arbitration whether it is done in developed counties or 
developing countries.  

Another problems which arises is from the legal culture that prevails in a particular society25. In a 
society where the legal culture is such that suing someone else is like a national sport26any form of 
alternative dispute resolution system is bound to fail. At the core of alternate dispute settlement 
resolution is the idea if amicably resolving disputes outside the normal judicial process. However, if 
such a legal system prevails whereby the only motive of the people is to sue the other in order to 
obstruct justice rather than attaining justice for themselves, arbitration or arbitration in cyberspace is 
bound to fail, as everyone would be more interested in harassing the other through litigation rather 
than amicably trying to reach resolve the dispute.  

Lastly but not the least certain financial constraints and obligations like investment in other sectors of 
the society have also often acted as a setback to the growth of online arbitration. Online arbitrations 
all’s for well-developed infrastructure which are equipped with modern level ICT in order to facilitate 
the arbitration in cyberspace.  

 

CONCLUSION 

Arbitration in cyberspace entails the use of virtual space for resolving of disputes between parties 
especially those involved in international commercial arbitration. With the increase in E commerce 
and increased use of online portals for conduction of such business transactions even the ones 
involving high stakes, the growth of international commercial arbitration in the cyberspace has also 
increased by leaps and bounds. This may have acted to the advantage of the developed countries buts 
the situation is not similar with the developing countries. At the root of all the problems that are faced 
by the developing countries especially with respect to the growth of arbitration in cyberspace, is the 
economic and digital disparity that exists between the developed and developing countries. The 
developing countries are often granted access to such ICTs specially by the developed countries, the 
use of which have become redundant in the developing countries. In addition to this a number of other 
problems which have been talked about earlier have resulted in the slow growth rate of arbitration in 
the cyberspace in the developing countries. However, this doesn’t mean that the developing countries 

lack potential to come at par with the developed countries in case of international commercial 
arbitration in cyberspace. The key to both coming at par and breaking the digital divide is innovation. 
research and development in developing countries should not only be devoted to develop such 
technologies that further arbitration in cyberspace and curb out its various loopholes like that of 
cybersecurity. Focus should also be placed on researching as to how to advance the amicable settlement 
of dispute outside the regular judicial process and how can they be done in the cyberspace. 
International commercial arbitration in cyberspace has a lot of potential to change the entire scenario 
of arbitration as it is done today. It is not only the forte of developed countries but is equally beneficial 
to the developing countries and is essential to the ever expanding field of alternate dispute resolution.  

 
25CLAIRE, Supra note 21. 
26 Ibid  
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LIBERALISATION & GLOBALISATION - IMPLICATIONS ON CHILD 
LABOUR, PAYMENT OF WAGES & THE FATE OF SMALL-SCALE 

INDUSTRIES IN INDIA 

- Sushmit Mandal1 

 

 

The essay grapples with the implications of the trade and economic policy liberalisation in India on 
the triple planks of Child Labour Legislation, payment of wages and the Small-Scale industries. With 
a general overview of the liberalisation phenomenon, it moves on to the first plank by analysing India’s 
obligations under International Conventions coupled with the current tangible position through actual 
legislation. The ground realities have also been hinted at through the essay. The second plank serves 
as an exposition of the international benchmarks followed by an analysis of the Code of Wages 2017 
that is the latest policy in the nation currently in this regard. Both benefits and lacunae have been 
discussed with the road ahead hinted at. The third plank has been dealt into widely too by discussing 
the nature and relevance of that industry to India’s socio-cultural fabric coupled with the position of 
the same in the economy pre and post liberalisation. Post an analysis, several measures have also been 
advocated and suggested to bring back the industry on the path to sustained and long term growth. The 
overall aim remains to be an unbiased analysis of the prevailing situation and a positive way forward 
towards national well-being and prosperity both financially and in the sphere of eradication of child 
labour through enlightened legislation. 

“No power on earth can stop an idea whose time has come.” 

These words were uttered by the then finance minister Manmohan Singh, as he quoted Victor Hugo 
while presenting the Union Budget on 24 July 1991, a date to be immortalized as the genesis to a 
drawn-out yet persistent battle out of the shackles of complacent stagnation towards economic and 
trade liberalization in India. The idea of labour law came into being when industrialisation took place. 
The main objective of the execution of such legislation into place is because of extreme capitalist 
exploitation that was prevalent in the industrial era and to tame the uncontrolled laissez-faire economic 
network. In the late 1990s, the manufacturing sector suffered a relative slowdown, both in terms of 
growth and employment. It is generally expected that the manufacturing sector and the secondary 
sectors in the labour industry are the driving forces for economic growth, more so for developing 
countries like India. Gradually, India was pushed back by China by the late 1990s, as the global 
manufacturing base. All of this can be attributed to India's archaic labour legislation, which was not 
good enough to keep up with the economic progress and reforms all around the world. 

This essay grapples with the implications of the trade and economic policy liberalisation in India on 
the triple planks of Child Labour Legislation, payment of wages and the Small-Scale industries. With 
a general overview of the liberalisation phenomenon, it moves on to the first plank by analysing India’s 

obligations under International Conventions coupled with the current tangible position through actual 
legislation. The ground realities have also been hinted at through the essay. The second plank serves 
as an exposition of the international benchmarks followed by an analysis of the Code of Wages 2017 
that is the latest policy in the nation currently in this regard. Both benefits and lacunae have been 
discussed with the road ahead hinted at. The third plank has been dealt into widely too by discussing 
the nature and relevance of the small scale industry to India’s socio-cultural fabric coupled with the 
position of the same in the economy pre and post liberalisation. Post an analysis, several measures 

 
1 Student, BBA LLB, 3rd year, National Law University, Odisha  
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have also been advocated and suggested to bring back the industry on the path to sustained and long 
term growth. The overall aim remains to be an unbiased analysis of the prevailing situation and a 
positive way forward towards national well-being and prosperity both financially and in the sphere of 
eradication of child labour through enlightened legislation. 

 

India had ambled along on strategy of supposed "self-reliance" for more than forty of the preceding 
years to the 90s but the imminent crisis of balance of payment led to the final decision to invigorate 
the economy through wide-ranging economic reforms.2 They were targeted at addressing fiscal and 
current-account imbalances and the regime of the exchange rate. India also pursued a de-licensing 
initiative and entry barrier removal to promote efficiency and encourage industrialization aimed at 
employment. A simultaneous review of trade policy liberalization was also followed that targeted the 
reduction of the degree of regulative control on foreign trade via measures including customs duty 
reduction and a phased removal of restrictions on imports. Higher Production rates were facilitated by 
the Indian economic liberalization with freedom assigned to firms and organizations to regulate their 
production schedules and quantities according to the fluctuations in market demands. This policy also 
facilitated manufacturing houses to bring in foreign technicians into the taskforce minus the need to 
apply for government censured permission for hiring such manpower. Goods manufactured in India 
thus received more exposure, and techniques from all across the world were exchanged. This essay’s 

subject treatment shall, however, be restricted to the discussion of only the ramifications of the reforms 
on child labour in India, the wages payment policies and also the effect on small-scale industries.  

 

CHILD LABOUR: INTERNATIONAL AND DOMESTIC LEGISLATIVE OBLIGATIONS 

India is one of the founding members of the International Labour Organisation, whose standards are a 
shining and able touchstone to evaluate the position and efficacy of the domestic Indian law. The 
relevant Conventions of importance here are the Discrimination (Employment and Occupation) 
Convention, 1958 (No. 111), Minimum Age Convention, 1973 (No. 138) and the Prohibition and 
Immediate Elimination of the Worst Forms of Child Labour Convention, 1999 (No. 182). India had 
ratified Discrimination (Employment and Occupation) Convention, 1958 (No. 111) on 3 June 1960 
and very recently, it ratified the other two on 13 June 2017, with the condition that they will enter into 
force for India only on 13 June 2018, which was right in the first half of the concluded year. India has 
an obligation arising from the very fact of membership in the ILO, “to respect, to promote and to 

realize in good faith and in accordance with the Constitution, the principles concerning the 
fundamental rights which are the subject of these conventions.3 Child labour refers to full-time work 
done by any working child who is under the legally specified age—whether they work in wage or non-
wage work, for the family or others, in hazardous or non-hazardous occupations, or on a daily wage 
or contractual basis.4 In the most recent decade, India has gained significant ground in decreasing work 
by children in such circumstances. Government measures have included shielding laws to protect kids 
from exploitative businesses and guarantee their tutoring in addition to the scope of social welfare 

 
2 World Bank, India - Structural Adjustment Credit Project (English) (1991) 
<http://documents.worldbank.org/curated/en/999451468260069468/pdf/multi0page.pdf> accessed 23rd January 2020. 
3 ILO Declaration on Fundamental Principles and Rights at Work (adopted 18th June 1998) 37 ILM. 1233, art1. 
4 N.K. Chadha and Vandana Gambhir Chopra, ‘Child Labour: An Indian Scenario’ in S. Deb (ed), Child Safety, Welfare 
and Well-being: Issues and Challenges (Springer, 2016). 

http://documents.worldbank.org/curated/en/999451468260069468/pdf/multi0page.pdf
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plans.5 The vast majority of working children in India are from socio-economically disadvantaged 
communities. 

Indian children work in a multitude of occupations in real and tangible risk to their physical and 
psychological well-being, and broken childhood. To draw focus on the national legislation, The Child 
Labour (Prohibition and Regulation) Act, 1986 was the first step to define a child as any person who 
has not completed 14 years of age and it prohibits child labor in occupations identified as hazardous.6 
It does, however, permit employment of children in other occupations under particular conditions.7 
Subsequently, the Child Labour (Prohibition and Regulation) Amendment Act, 2016 made substantial 
changes, one of the most significant being that a complete prohibition has been imposed on 
employment of child labour (i.e. a person below the age of 14 years) in any establishment whether 
hazardous or not8. A child is permitted to work only to help the family, in a family enterprise or as a 
child artist after school hours or during vacations.9 The new amended Act has been renamed as the 
Child and Adolescent Labour (Prohibition and Regulation) Act, 1986. The older provision of 
permitting employment except in hazardous processes or occupations has been now made applicable 
to the age bracket of 14-18 years, defined by the same Act as an ‘adolescent’.10 

The purview of the Act clearly covers only the organized sectors of production. As it is inbuilt in the 
law, this Act has excluded a vast section of toiling children in the unorganized sectors, as the majority 
of child labor activities happens in economically weaker section of the society which is highly 
unregulated, with prime areas including, domestic work, construction, street vending, repairing 
vehicles and tires, scavenging, rag picking, service sector (hotels, food service), commercial sexual 
exploitation – with no proper mechanism to keep these in check. 

Under the Factories Act 1948, a child below 15 years old cannot be required to work more than four 
and a half hours during the day or to work at night. A child above 15 years old, however, can be given 
a certificate of fitness to work as an adult in a factory. The same Act does, however, impose certain 
limitations regarding the allowing of young persons to work on dangerous machines without adequate 
training and supervision.11 A welcome new development is that the magnitude of child labour as 
reported by official sources shows a declining trend.12 Though this is a welcome trend, the coverage 
in the official statistics is often unable to adequately bring to light the accurate picture. With 
globalization and declining employment growth in India, the reduction in the magnitude of child labour 
could be due to a reduction in general employment – thus muddling the accurate representation of child 
labour statistics. Suggestions galore have been forwarded towards improving the scope of defining 
child labour – for example to make education compulsory up to secondary level, most notably in the 
Report of the Central Advisory Board of Education (CABE), and these amongst others will go a long 
way in addressing the issue of older children who complete their elementary education but are unable 
to access high school education.13 To put in a perspective from the thematic bedrock of this writing, 

 
5 International Labour Office,  A Decade of ILO-India Partnerships Towards a Future without Child  Labour (1992-2002)< 
https://www.ilo.org/wcmsp5/groups/public/---asia/---ro-bangkok/---sro 
new_delhi/documents/publication/wcms_436448.pdf> accessed 23rd January 2020. 
6 Child Labour (Prohibition and Regulation) Act 1986, ss 2(ii), 3. 
7 Child Labour (Prohibition and Regulation) Act 1986. 
8 Child Labour (Prohibition and Regulation) Act 1986, s 3(1). 
9 Child Labour (Prohibition and Regulation) Act 1986, s 3(2). 
10 Child Labour (Prohibition and Regulation) Act 1986, s 2. 
11 Factories Act 1948, ss 2(c), 23, 69, 71. 
12 National Commission for Protection of Child Rights, Magnitude of Child Labour in India - An Analysis of Official 
Sources of Data (Draft) < http://ncpcr.gov.in/showfile.php?lid=131> accessed 24th January 2020. 
13Central Advisory Board of Education (CABE), Committee Report on Free and Compulsory Education Bill And Other 
Issues Related to Elementary Education (June 2005) <http://mhrd.gov.in/sites/upload_files/mhrd/files/document-
reports/fcebill.pdf>  accessed 20th January, 2020. 

https://www.ilo.org/wcmsp5/groups/public/---asia/---ro-bangkok/---sro%20new_delhi/documents/publication/wcms_436448.pdf
https://www.ilo.org/wcmsp5/groups/public/---asia/---ro-bangkok/---sro%20new_delhi/documents/publication/wcms_436448.pdf
http://ncpcr.gov.in/showfile.php?lid=131
http://mhrd.gov.in/sites/upload_files/mhrd/files/document-reports/fcebill.pdf
http://mhrd.gov.in/sites/upload_files/mhrd/files/document-reports/fcebill.pdf
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the liberalization of India still has a great impact on its citizens as it led to the creation of new gainers 
and losers in India's political economy, rather ironically, it also simultaneously crystallised traditional 
power structures and relations, notably caste, class, gender, and religion because the fruits of 
globalization have been tragically giving fodder to the phenomenon of child labour. The answer 
perhaps lies in the implementation of meaningful and far-reaching education that is truly 
transformational but the current scenario points at little progress made in that regard. 

 

PAYMENT OF WAGES: THE ROAD AHEAD 

To move on to the area of payment of wages, it’ll be pertinent perhaps to provide an inkling of the 
international spectrum in this regard, before focusing on the specifics of current legislative policy. The 
guarantee of payment of wages is provided in the ILO Protection of Wages Convention, 1949(No. 95) 
whether fixed by mutual agreement, national law or regulation; or payable under a written or unwritten 
employment contract.14 Further, the workers also need to be informed on wages and conditions under 
which such wages are subject to change.15 The other important international document is the ILO 
Minimum Wage Fixing Convention, 1970 that appeals for a minimum amount payable to workers that 
covers their and their family’s minimum needs which is guaranteed by law, subject to penal or other 
sanctions on failure to do so.16 India has ratified neither of the two but undoubtedly, this does not 
diminish their important status of international law, serving as a benchmark for effective evaluation of 
any proposed labour changes.  

 

This brings us to the Code on Wages, 2017 which is the latest legislative instrument in this regard. 
Although yet to be passed by the Parliament, it provides us an interesting insight into the current 
policies developing in this field.17 To provide some context, labour related subjects are provided under 
the Concurrent List of the Indian Constitution leading to a multiplicity of Central and State labour 
legislations, sometimes even on overlapping matters. This serves as an obstacle to foreign investors 
and a nightmare in terms of compliance burden. Accordingly, to “simplify, rationalize, and 

amalgamate the existing labour laws”, the incumbent government announced the merging of 44 labour 

laws into 4 codes on i. wages, ii. Industrial relations; iii. Social security and welfare, iv. safety and 
working conditions.18 Our scope here will be to primarily analyse the possible implications of this Bill 
for India, if passed without going into the technicalities. However, two important features of the Bill 
which need mention are, firstly, the rationalization of various definitions, especially “wages” among 

others in the four legislations allowing for consistent interpretation of the terms19. Second, is the 
introduction of a universal minimum wage that shall be fixed by the Central Government, irrespective 
of the type of employment or establishment20. This changes the stance adopted by the Minimum Wages 
Act, 1948 that provided this mandate to the respective State Governments only for employees in 
scheduled employment. Once the new Code is enacted, the States can only increase the Centrally fixed 
amount (currently proposed at Rs 18000) and cannot propose a reduction. Now to look at the 
ramifications of this Bill for India, the consolidated Code will offer compliance benefits and foreign 
investors will have renewed confidence due to improved perception of the ease of doing business in 

 
14 International Labour Organization(ILO), Protection of Wages Convention, C095, 01 July 1949, art 1. 
15 International Labour Organization(ILO), Protection of Wages Convention, C095, 01 July 1949, arts 1, 8, 14. 
16 International Labour Organization(ILO), Minimum Wage Fixing Convention, C131, 22 June 1970, arts 1, 2, 5. 
17 Ministry of Labour, The Code on Wages 2017, < http://www.prsindia.org/billtrack/code-wages-2017> 
18  Ministry of Finance, Press Information Bureau (01-February-2017) 
<http://pib.nic.in/newsite/PrintRelease.aspx?relid=157843> accessed 20th January 2020. 
19 Code on Wages 2017, s 2(x). 
20 Code on Wages 2017, s 5. 

http://pib.nic.in/newsite/PrintRelease.aspx?relid=157843
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India. India thus will have its potential renewed as a destination for lucrative return on investment with 
cheap and abundant labour. Offering the same extent of protection of labour rights and the protection 
of workers in relation to their wages, the Code further extends the applicability and benefits of the 
same, especially to those employees in the organised and unorganized sector, which does not fall in 
the ambit of current legislations as the schedules often fail to mention them. However, not the entire 
picture is perfect, with a lot of provisions facing flak due to lacuna and poor drafting from the industry, 
trade unions and even labour rights’ organisations. The single most bone of contention remains the 

path-breaking introduction of a universal minimum wage. Firstly, it will affect wage competition 
between States, which often allow lower rates for wages to attract investment and promotes growth 
and a spirit fostering more investment. This is eliminated under the present Code. Secondly, the blatant 
imposition of a universal minimum wage though attractive in appeal, fails to consider the diverse 
demography, topography and living standards across India, in addition to the relative prosperity and 
development statistics of different States. The Supreme Court has expressed this value and held that 
minimum wages should be defined by needs-based criteria that extend beyond physical needs, 
including among other things – nutrition, fuel, lighting, family expenses and housing needs. 21 Another 
important problem area that needs emphasis is the non-reference to the third gender in the Code for 
equal remuneration which is a significant omission that was not made in the previous draft Bill of 
2015. Strikingly, the Code also does not include any measures to prohibit discrimination in 
employment on the basis of caste, religion or social origin, which is very much a requirement in a 
country like India where such discrimination is rampant owing to caste-based hierarchies that are 
woven into the societal fabric. These are thus, some of the issues that may hinder the effective 
implementation of a Code that is otherwise poised to a shining beacon, and a symbol of the change 
that began with trade liberalization in India. Pending in the Lok Sabha, there is yet much scope for 
discussion on the Bill to correct the lacunae present before being passed on to the Rajya Sabha for its 
scrutiny and approval. It is a positive step towards bolstering India’s position as a country with 

increased ease of access so that we can keep moving in a direction that is attenuated to India’s present 

growth story. 

 

SMALL-SCALE INDUSTRIES: REVIVAL AND REINFORCEMENT 

To next look at the effects on the small-scale industries in India, it is perhaps pertinent to point out that 
there is no specific definition for small businesses in India and only the concept of small-scale ancillary 
and tiny industry exists, which are related to the investment in plant and machinery. Small-scale 
industries occupy a place of strategic and historical importance in our economy in light of their 
continued contribution to employment, production and exports for an extended period of time. They 
possess a vital place in the Indian economy as they give quick expansive large-scale employment and 
have higher labour-capital proportion. They also require shorter development periods and moderately 
smaller markets for financial viability; require low speculations; offer a strategy for guaranteeing a 
more equivocal dispersion of national wage and encourage viable assembly of capital and expertise; 
fortify the development of business enterprise and entrepreneurship and finally, promote a more 
diffused pattern of ownership and location. Having many attachments to India's own skill, culture, 
resource and enterprise, these industries have a “home-grown” flavour that invigorates the populace 

as a harbinger of self-created economic progress for the nation. The major problems faced by this 
sector relate to low factor productivity, increased capital intensity, inadequate credibility, incompetent 
marketing, low capacity utilisation and cheaper imports from other countries. 

 
21Hydro (Engineers) P. Ltd v. Workmen 1969 AIR 182 (SC). 
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More so, since 1991, small-scale industries in India have found themselves embroiled in an intensely 
competitive environment due to globalization, domestic economic liberalization and perhaps most 
significantly, the dilution of sector-specific protective measures. By the very nature of being less 
capital intensive and having a high rate of absorption of labour, the small-scale industries sector has 
made significant contributions to employment generation and also to rural industrialization. At present, 
small-scale industries contribute more than 80 percent of the total industrial units in the country, 40 
percent of the total industrial production, 35 percent of the total exports and nearly 80 percent of 
industrial employment in Indian economy.22 After economic reforms, there has been a marked rise in 
the number of units only in numbers, but the production level has not increased according to the 
proportionate increase in the number of units, which points at a lack of adequate research and 
development-based outlook aimed at the market's demands. Small-scale industries have not been able 
to assure their supplies at affordable rates because a major chunk of them could not upgrade their 
machinery and equipment due to the high cost of borrowings. Due to this situation, the competitiveness 
of small-scale industries has eroded to a great extent which is almost suicidal to the well-being of the 
Indian economy. The businesses can compete on the parameters of cost, quality of products at the 
domestic and international level only if investment in terms of technology, production process, 
research and development and effective marketing are made, also as a continuing affair and not an on-
time knee-jerk reaction. 

 

CONSOLIDATED SUGGESTIONS FOR THE NEW ERA 

The following thus can be some policy roadmaps towards the improving the performance in a 
liberalized and globalized regime. To begin with, the deceleration of growth in this sector post-1991 
has to be stemmed by encouraging the entrance of technology and competitive spirit in this sector and 
not merely by mindless sops and subsidies that only kill endeavour and efficiency and lead to 
complacency. There is, next, the need for growth-promoting ingredients such as human capital 
endowments, better marketing and infrastructural facilities along with cost-effectiveness that will 
promote a learning through experience approach which can sustain long-term growth. The learning-
by-doing process needs to be hastened to enhance the efficiency levels and promote managerial 
expertise which is critical in the brutal competition post the liberalization of the economy. The shortage 
of capital is another area that can be combated by correcting and streamlining the availability of 
institutional finance and credit schemes that do not stifle the entrepreneurial spirit. The final area that 
can be looked into is the development of think tanks and consultancy groups either privately or by the 
government through the IITs or the IIMs that can direct informed decisions towards the betterment of 
the small-scale industries. The National Law Universities, in consonance with other eminent state law 
universities and private institutes of repute, can also facilitate this process by analysing the legal 
ramifications as a constituent part of the think tanks. This can also be incorporated into the mandatory 
CSR (Corporate Social Responsibility) initiatives of Indian Corporates, who can help the small-scale 
industries in areas like asset management, managerial efficiency, cost-effectiveness etc. since they 
possess valuable expertise. 23  The IT firms, as part of their Corporate Social Responsibility 
Programmes, can further aid the development of indigenous technological capabilities which can 
match international standards to improve productivity levels in the liberalized regime for the small-
scale industries. 

 

 
22  Ministry of Micro, Small and Medium Enterprises, Annual Report 2017 – 2018, 
https://msme.gov.in/sites/default/files/MSME-AR-2017-18-Eng.pdf accessed 31st January 2020. 
23 Companies Act 2013, Schedule VII. 

https://msme.gov.in/sites/default/files/MSME-AR-2017-18-Eng.pdf
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CONCLUSION 

In conclusion, it is strongly hoped that India does not consider economic liberation as an end to itself 
but rather as the means to an end which includes the inclusive development of robust laws as well as 
all-around development that shall propel the country towards greater competitiveness in the world 
market. The process merely began in the 1990s and can only be characterized as a cautious sequencing 
of mutually reinforcing norms and reforms. Thus, India's experience through successive governments 
has been a gradual, voluntary and tailored adjustment according to the needs of the economy. The 
cautious approach has provided the government with enough policy space to pursue development-led 
liberalization. However, this must not be allowed to develop into somber reluctance as areas such as 
child labour control and small-scale industries need swift and steady reforms in a sustained manner to 
ensure that the momentum of change stays. India must allow the headwinds of change to direct it 
bravely into new waters, with the government holding the wheel of this ship firmly and with the full 
confidence of the creators of our destiny – India's citizens themselves.  
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A CRITICAL ANALYSIS OF TRANSGENDER PERSONS BILL, 2019 

- Shreya Shrivastava & Sachin Bhatnagar1 

 

ABSTARCT 

In this article the authors delve into the history of the transgender community and their role in 
society and analyse all the major judgments that were given for determining their rights and identity. 
Then the recent transgender bill is heavily discussed and its major chapters are looked into and the 

problems associated with it are critically analysed. The public response is also included by the 
authors since that is the voice of people and plays the most important role in determining whether 

the act was for the benefit of the trans community or not. 

 

 “The state shall not deny to any person equality before the law or the equal protection of the laws 
within the territory of India”2 

These are the word enshrined in our constitution under its Article 14. “We The People” solemnly 

resolved to give to ourselves an egalitarian society in which every member of our diverse populous is 
treated equal no matter what is their place of birth, religion, caste, creed, or gender(including sexual 
orientation). The basis of our Constitution is based on the principle of Equity which states that “Equals 

to be treated equal and unequal are to be treated unequally”. However, there is always one section of 

our society that “We the People” constantly forget about either consciously or not. Once revered as 
gods and goddesses, the Transgender Community or as the people of Indian Subcontinent so eloquently 
put, Hijras are by far the most oppressed and downtrodden in our nation and its neighbours. According 
to the Census of 2011, almost 5 Lakh Indians were registered as a member of this community while 
only ten thousand of Pakistani Citizens were registered as same in their census of 2017. The 
Transgender in the Indian subcontinent are treated as untouchables or an aberration of nature. Due to 
this many of them are forced to live along the margins of society in the outskirts of cities with a very 
low social; status. They face extreme discrimination in health, housing, education, employment, 
immigration, law, and any bureaucracy that is unable to place them into male or female gender 
categories. The word "Hijras" that is used to address them by the layman is often times used in a very 
derogatory manner. Due to this they suffer through a plethora of Human Rights violations. Very few 
employment opportunities are even available to transgender living in the traditional manner including 
but not limited to Prostitution, Begging etc. Many of them “earn” their livelihood through extortion in 
which they force people to pay them by disrupting everyday work life using demonstrations or 
interference. They are also involved in “performing at ceremonies” or toli and as already stated, 

prostitution ('raarha') which used to be an occupation of eunuchs since the pre-modern times. Very few 
transgender get the opportunity to get out of their forced upon way of life. Most notable names include, 
Shabnam Bano (An MLA from Assam), Laxmi Narayan Tripathi (A transgender rights activist) etc. 
However, they had to work harder than any other person to achieve this.  

The fear and mystery which revolves around the Transgender also incites and perpetuates violence 
against them, especially the sex workers which is often inhumane, and occurs in public spaces 

 
1 Students, 2nd year, Dr Ram Manohar Lohiya National Law University, Lucknow 
2 Constitution of India 1950, art. 14. 
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including police stations, prisons, and even their homes3. Lack of medical help also expedites the risk 
of HIV and sexually transmitted diseases. 

The governments of India in 1994 gave recognition to transgender community as a "third sex", thus 
on paper giving them a basic civil rights promised to every citizen, 47 years after Independence. In 
India, they now have the ability to identify themselves as a eunuch ("E") on their passports which 
however is not true because transgender are not the same as eunuchs. However, this just proved to be 
lip service because they are still not fully accommodated in matter of voting because citizens still have 
to identify themselves either as a male or female. Another point of discrimination from the government 
was seen during the 2009 general election. During what is called “eloquent dance of democracy” the 

election commission denied three transgender candidate from participation unless they were to identify 
themselves as either a male or a female candidate.  

In the case of National Legal Service authority V Union of India4, Justice KS Radhakrishnan declared 
that the transgender are be a third gender under Indian law. In the Judgment he stated that 

“Seldom, our society realizes or cares to realise the trauma, agony and pain which the members of 

Transgender community undergo, nor appreciates the innate feelings of the members of the 
Transgender community, especially of those whose mind and body disown their biological sex. Our 
society often ridicules and abuses the Transgender community and in public places like railway 
stations, bus stands, schools, workplaces, malls, theatres, hospitals, they are side-lined and treated as 
untouchables, forgetting the fact that the moral failure lies in the society's unwillingness to contain or 
embrace different gender identities and expressions, a mind-set which we have to change.” 

“Hijras”, “Eunuchs” were held to be treated as "third gender" for the purpose of safeguarding their 
rights under Part III of the Indian Constitution and other laws of the land. The Transgender persons' 
right to decide their self-identified gender was also upheld in the same case and the governments on 
both Centre and State level were directed to grant the legal recognition of gender identity, which 
included for the first time, third gender along with male or female. 

A bill which enjoyed mutli-partisan support was tabled in Indian parliament in order to ensure 
transgender people get benefits akin reserved communities like SC/STs and is taking steps to see that 
they get enrolment in schools and jobs in government besides protection from sexual harassment. 

On the date of August 5, 2019, when the lower house of parliament very controversially scrapped off 
Jammu and Kashmir’s special constitutional provision, it also passed one thing, with almost no debate 

and no dissention, the Transgender Persons (Protection of Rights) Act, 2019, the Act which would go 
on further to determine the lives of millions of trans people in India. 

The bill was first presented before the parliament in 2016 with the ultimate objective of making India 
a secure place for the trans people but the circumstances today are such that the day this bill was passed 
is now being regarded as “Gender Justice Murder Day”.  Voices were raised, arguments were thrown, 

all but to no avail. 

To understand the crux of where this problem originates, the history and the actual reality of the 
transgender community must be looked into. Transgender, often identified 
as Hijras, aravanis, kothis, kinnars or sakhis, have proof of existence in the glories Indian history since 
the 9th century BCE. They even held prominent positions in the society like political advisors to the 

 
3  Pooja Changoiwala, “India:No Country for Transgender Women”,8th July 2018, available at : 
https://www.scmp.com/week-asia/society/article/2154077/india-no-country-transgender-women (last visited on 1st 
February 2020). 
4National Legal Service Authority V Union of India (2014) 5 SCC 438. 

https://www.scmp.com/week-asia/society/article/2154077/india-no-country-transgender-women
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king and administrators. Multiple mythologies, especially those related to Hinduism have given 
transgender due recognition and had held them in high esteem, for example, in one of his many forms 
Lord Shiva is seen merging with Parvathi whereby together they are called Ardhanari. This deity holds 
a special significance for this community, who identify with this gender ambiguity. 

The gradual degradation to their status however came when the British brought the Criminal Tribes 
Act 1871 which was particularly targeted at them. Even though the act was repealed in 1952, but the 
damage that it caused was and is still visible to a commoner’s eyes. According to an article by Forbes5 
it was the activity of the Britishers during their long reign that could have incited this transphobia in 
the native population. The Franciscan travellers who came from Europe in the 17th century, in their 
various accounts noted that there were men and boys who used to dress like women and roamed in 
public like a normal man. Their presence was thought to be a sign of depravity amongst the western 
individuals6. There were several reported instances where the crown and the company were active in 
eradication of “Hijras” who were thought of as breach of public decency. In later years of the British 

Raj the “anti-Hijras laws were then repealed however the law which outlawed castration, which was 
the central portion of this community, was still left intact. The transgender were also placed under the 
Criminal Tribes Act 1871 and were thus labelled a "criminal tribe" due to which they were subjected 
to a regular and compulsory registration which involved a strict monitoring which led to an era of 
stigmatization. They were, however after the independence, were de-notified in 1952 but the damage 
was already done. 

India, more than 70 years after independence, still lacks any concrete infrastructure to address the 
problems plaguing the Transgender community. There is still a need for a law which addresses the 
rights of the Transgender community. Little to nothing has been done to alleviate the pain and suffering 
by multiple governments of various ideologies each to no effect. The trauma and agony which is faced 
by a human being in his or her everyday life sometimes over objects of basic necessities like education, 
medical care or employment is still intact. Finally in the case of NALSA v Union of India7, the 
Supreme Court of India saw itself fit to interfere with this and laid down basic regulations. This 
judgment was much appreciated by everyone and received much praise and in order to give effect to 
this historical decision and fill the generations old lacuna multiple laws were proposed in the 
Parliament to provide for the betterment of this community, “The Rights of Transgender Persons Bill, 

2014”, and the “Transgender Persons (Protection of Rights) Bill, 2018” and two other private member 

bills which were introduced in the Lok Sabha in 2015 lapsed and not even a single one of them came 
to completion. 

As mentioned earlier this Act was passed in the council of people August 5 2019 and in Rajya Sabha 
on 26th November 20198. The purpose of this legislation was to cause an end to the discrimination 
faced by the transgender people. According to the government9 this Act would have great beneficial 
result for the transgender persons and help them by mitigating  the stigma surrounding them which 
further gives rise to the immense abuse and discrimination against their already marginalized society. 

 
5Laura Bloom, “20 Most dangerous places for gay travelers(and the 5 safest)”, 25th November 2019, available at:  
https://www.forbes.com/sites/laurabegleybloom/2019/11/25/most-dangerous-places-safest-lgbtq-gay-
travelers/#7f37e96d1169 (last visited on 3rd February 2019) 
6Lach 1998. 
7 National Legal Service Authority V Union of India (2014) 5 SCC 438. 
8 “Press Information Bureau, Government of India, Ministry of Social Justice & Empowerment Transgender Persons 
(Protection of Rights) Bill 2019 Passed by Parliament”, 27th November 2019, available on: 
pib.gov.in/newsite/PrintRelease.aspx?relid=195089, (last visited on 1st February 2019).  
9 Karanjeet Kaur Sandhu, “Parliament passes Bill to protect rights of transgenders”, 26th November 2019, available on: 
https://www.indiatoday.in/india/story/transgenders-transgenders-bill-transgenders-bill-2019-transgender-persons-
protection-rights-bill-transgender-persons-protection-rights-bill-parliament-1622758-2019-11-26 (last visited on 2nd 
February 2019) 
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The purpose of the Act was to bring them into the mainstream of the society where they rightfully 
belong. It was the belief of the government that this Act would lead to greater inclusiveness and help 
in making this substantial portion of population a productive member of the society. 

Following are the objectives entailed in the bill: 

I. Discrimination against a Transgender Person in public places and centres of basic amenities like 
education, employment and healthcare services etc. 

II. Official recognition of identity given to a Transgender Person, which would confer upon them a 
legal right to recognize and enjoy their self-perceived gender-identity. 

III. Right of Residence with their parents or immediate family members. 
IV. Formulation of welfare schemes and programs by the State for the betterment of Transgender in 

the fields of education, social security and health 
V. There was also a provision for creation of a “National Council for Transgender Persons” which 

would help them by providing assistance and giving advice. It would further monitor and evaluate 
certain measures which would help them to protect and enjoy their rights. 

In the language of the bill it was stated that this Act would make every stakeholder accountable and 
responsive in upholding the principles which underlie this Act. Furthermore, the Act would also work 
to ensure greater accountability upon Central Government, the State Governments and the 
administrations of the Union Territories on issues relating to the Transgender people. 

The bill provided a legal definition of a transgender person, something which has been missing from 
the language of the Indian Legislature. According to the Act, a transgender is a “person as one whose 

gender does not match the gender assigned at birth.  It includes trans-men and trans-women, persons 
with intersex variations, gender-queers, and persons with socio-cultural identities, such as kinnar and 
hijra10”. “Intersex variations is defined to mean a person who at birth shows variation in his or her 

primary sexual characteristics, external genitalia, chromosomes, or hormones from the normative 
standard of male or female body11.”  

The Chapter II of the Act provides for “Prohibition against discrimination”. It widens the scope of the 

word discrimination to include “Denial”” Discontinuation” and” Unfair Treatment” of the Transgender 

in the fields of: 

(i) Education;  
(ii) Employment;  
(iii) Healthcare;  
(iv) Access to, or enjoyment of goods, facilities, opportunities available to the public;  
(v) Right to movement;  
(vi) Right to reside, rent, or otherwise occupy property; 
(vii) Opportunity to hold public or private office; and  
(viii) Access to a government or private establishment in whose care or custody a transgender person 

is.  

Chapter III provides for a mandatory recognition of the identity of a transgender person if they are to 
enjoy the rights enshrined in this bill. For this the transgender person has to make an application to 
their District Magistrate in order to obtain a certificate of identity which would indicate their gender 
to be as ‘transgender’.  Another certificate stated as a revised certificate can be obtained by the 
individual only if he or she undergoes a sex reassignment surgery which would change their gender to 

 
10 Transgender Persons (Protection of Rights) Act, 2019 § 2(k). 
11 Transgender Persons (Protection of Rights) Act, 2019 § 2(i). 
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either a male or a female along with a certificate issued to that effect by the Medical Superintendent 
or Chief Medical Officer of the medical institution in which that person has undergone surgery.  

Chapter V provides for obligation of the society including establishments. These rights include clauses 
“Non-discrimination in employment”, “Obligations of establishments”, “Grievance redressal 

mechanism” and “Right of residence” 

1. Non Discrimination in the Employment12- Neither central or state government or government run 
organizations or private entity will discriminate against a transgender in matters  of employment, 
including matters of recruitment or promotion. Furthermore, all establishments are required to 
designate those people who are alleged to have committed acts which are states in the Act to a 
complaint officer so that they can deal with the complaints. 

2. Obligations of Establishment- Establishments are to ensure the compliance in relations to the 
provisions of the Act. They are to provide facilities to transgender persons as those may be 
prescribed. 

3. Right of residence13 - The Act further provides for the Transgender to have a “right to reside and 

be included in his household”.  If any of the immediate family is not able to take care of the 

transgender family member and provide for their facilities, that person would have to be placed in 
a rehabilitation centre, after the competent court orders them to do so. 

Chapter VI provides for obligation on the Government to provide for and ensure education, Social 
Security and the health of Transgender person. These Provisions include “Obligation of educational 
institutions to provide inclusive education to transgender persons” “Vocational training and self-
employment” and “Healthcare facilities” 

1. Obligation of educational institutions to provide inclusive education to transgender persons14- The 
educational institutions which are funded and/or are deemed to be recognised by a relevant 
government will provide an overall development which is inclusive of educational requirement, 
sports and recreational facilities for a transgender person, without any discrimination and on equal 
basis as any other student who enjoys the facility. 

2. “Vocational training and self-employment”15- The Act also provides for welfare measures to be 
undertaken by the government in matter of employment by the government. It states that the 
relevant government shall be obliged to take measures and ensure the complete participation and 
inclusion of the transgender into the mainstream society. The Government will also have to take 
steps to ensure their rescue from their despair and provide reasonable opportunity for their 
rehabilitation which includes vocational training and self-employment and creation schemes to 
which transgender are sensitive to which would help promote the participation in the cultural 
activities of the Society. 

3. Health care Facilities16: Due to their exclusion and the discrimination faced17 it is inherent that the 
system has not been able to provide for this community, due to this there has been a great issue 
relating to healthcare facilities for even the most basic of diseases. Furthermore, many of them are 
indulged in prostitution so the risk of AIDS is very high however since they lack even the most 
basic of healthcare facilities it would be foolish to think that they get due care for such a disease. 

 
12 Transgender Persons (Protection of Rights) Act, 2019 § 9. 
13 Transgender Persons (Protection of Rights) Act, 2019 § 12 
14 Transgender Persons (Protection of Rights) Act, 2019 § 13 
15 Transgender Persons (Protection of Rights) Act, 2019 § 14 
16 Transgender Persons (Protection of Rights) Act, 2019 § 15. 
17 Ankur Paliwal, “How could you have been raped?’: New study on how India’s transgender people face bias from 

doctors” ,2 November 2017, available on: https://scroll.in/pulse/856285/transphobia-among-indian-doctors-study-aims-
to-uncover-reasons-for-bias-against-transgender-people (last visited on 5th February 2020). 
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This Act puts the onus on the government to take steps in order to provide for health facilities to 
transgender people. This scheme would include separate sex reassignment surgeries, HIV 
surveillance centres, hormonal therapy counselling and publication of a Health Manual for SERAS 
in accordance with the tenants of the World Profession Association for Transgender Health 
guidelines. Furthermore, the government is obliged to review the pre-existing medical curriculum 
and address health issues of transgender persons in order to provide them a comprehensive medical 
insurance schemes for them. 

This Act also provides for a national council of transgender persons under Chapter VII. Section 16(1)18 
of the Act states” The Central Government shall by notification constitute a National Council for 
Transgender Persons to exercise the powers conferred on, and to perform the functions assigned to it, 
under this Act” The NCT shall be constituted of:  

(a) the Union Minister in-charge of the Ministry of Social Justice and Empowerment. The ex officio 
chairperson of the Council; 

(b) the Minister of State, in-charge of the Ministry of Social Justice and Empowerment in the 
Government, He would be the ex-officio Vice-Chairperson. 

(c) Secretary to the Government of India in-charge of the Ministry of Social Justice and Empowerment, 

(d) Representatives from the various Ministries including Health and Family Welfare, Home Affairs, 
Housing and Urban Affairs, Minority Affairs, Human Resources Development etc. Not below the rank 
of Joint Secretaries to the Government of India, 

(g) five representatives of transgender community, on basis of rotation from the State Governments 
and Union territories. Each would be belonging to the North, South, East, West and North-East regions. 
They will be nominated by the Central Government, Members; 

(h) five experts who are not members of this community but have worked for their betterment. They 
are to represent the non-governmental organizations and associations who have been working for the 
welfare of transgender community. They are to be nominated by the Central Government 

Other members include representatives of the Ministry of Social Justice and Empowerment, NITI 
Aayog, the National Human Rights Commission and National Commission for Women. State 
governments will also be represented on a rotational basis from each region. A Member of National 
Council, other than ex officio member, shall hold office for a term of three years from the date of his 
nomination  

The Council is to work in close relations with the community and advise the government at the centre 
on the subjects of formulation of various policies, legislation, programmes, and project related to the 
welfare of transgender persons as well as monitor the impact of these policies, projects and legislations 
which had been enacted for the betterment of transgender persons. Furthermore, it would also be a 
platform for grievance redressal of transgender persons under section 17 of the Act. 

No Act or Omission of an act under this Act goes without a penalty or punishment. Chapter VIII deals 
with offences and their penalties. The Act recognizes the multiple offences against transgender 
persons. These are:  

(i) forced or bonded labour (excluding compulsory government service for public purposes),  
(ii) denial of use of public places,  
(iii) removal from household or from village or from place of residence,  

 
18 Transgender Persons (Protection of Rights) Act, 2019 § 16 (1) 
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(iv) Abuse: physical, sexual, verbal, emotional or economic.  

The penalties for the offences are not strict however and ranges from imprisonment of six months to 
two years, and/or a fine. 

This Act was widely panned by both the Transgender community and basic humanity at large. 

 

PUBLIC RESPONSE 

“This Bill exists to erase us. By having complete control over us from the way we identify to what 

socioeconomic opportunities we should get and condoning violence against us, it places us in a 
vulnerable position," says Liliana il Graziosco Merlo Turan, a law student from Bengaluru19 

The transgender community has been resisting against this Act since its first iteration in 2016.The 
people of the nation whether they were directly affect or not voiced their disapproval against the system 
but they were not heard. 20Multiple Pride Parades participated by thousands were held all over India 
protesting this measure. The social media pages of prominent trans persons often saw their outpouring 
of own personal struggles. It was not possible for the trans-community to provide a clearer voice of 
dissent which opposed this enactment yet it was shoved down on the community. There were many 
points of strife for the community. There was a severe lack of surveys, what is meant to be said that 
there was not one survey done about the community, there was a lack of consultations. To add to the 
insult there was not one debate in the Lok Sabha.  

The underlying cause could be said to a distinct lack of empathy on the part of the state about any of 
concern regarding the community. While the world was falling into a disarray over removal of Article 
370, multiple conferences were held and representation letters given. There were protests on the 
streets21 trying their best to call the governments attention to their discontent regarding this provision 
of this Act. The reacted in a borderline dictatorial manner. State sanctioned attacks, the like of which 
haven’t been seen since the era of the Raj against this community. Police attacked, detained and 
arrested the trainpersons on flimsy charges. They went even further and after unlawfully detaining 
them, stripped and paraded them. These violations were overlooked with such disregard that they 
seemed to portray what can only be assumed to be an absolute deficiency of not just the legal 
protections but basic humanity towards this oppressed community22.  

After the Act was passed by the cabinet on the 10th of July, 2019, the Act was not made available to 
the public at large until the very morning when it was placed in the Lok Sabha for their kind 

 
19 Sasha R, “Trans Bill 2019: Why India’s transgender community is opposing a Bill which is supposed to protect their 
rights”, 30th November 2019, available at: https://yourstory.com/socialstory/2019/11/stoptransbill2019-india-
transgender-community-rights (last visited on 29th January 2020) 
20 Niha Masih, “A bill meant to protect India’s transgender community instead leaves them angry and aggrieved” ,30th 

November 2019, https://www.washingtonpost.com/world/asia-pacific/a-bill-meant-to-protect-indias-transgender-
community-instead-leaves-them-angry-and-aggrieved/2019/11/29/6c2c7b7e-116b-11ea-924c-b34d09bbc948_story.html 
(last visited on 4th February 2020).  
21 Pooja Shelly, “Stop transgender bill: Community activists say it violates their rights” 29th November 2019, available 
at: https://www.indiatoday.in/india/story/stop-transgender-bill-community-activists-say-it-violates-their-rights-1623035-
2019-11-27 (last visited on 31st January 2020) 
22  TNM Staff, “Despite massive protests, Trans Bill gets President’s assent, becomes law”, 7th December 2019, 

https://www.thenewsminute.com/article/despite-massive-protests-trans-bill-gets-president-s-assent-becomes-law-113643 
(last visited on 4th February 2020) 
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consideration. The community’s attempts however gave no result. Rachna Mudrobina, a vocal member 

of the community and a trans activist stated23 

“The Transgender persons Act has come to the Parliament in this of apathy, neglect and secrecy. A 
series of betrayal of assurances and a convolution of a law that wold do nothing for the trans 
community and would rather snatch away the bare minimum that existed”  

 

WHY THIS STRONG RESPONSE FROM THE COMMUNITY? 

Nothing in this world is perfect. Neither is this Act, however there are some things under this sky that 
are so prima facie wrong and horrendous that no amount of rationale can make one believe otherwise. 
This Act tried and failed to set a few things right while at the same doing a thousand things wrong. 
Let’s look at one of the several flaws in this new Act, and a rather big one at that- The acts of violence 
or abuse or even an act of rape against a transgender person would only be punishable with simple jail 
time for a relatively low six months to two years, and a simple fine of ten thousand rupees. In 
comparison the punishment for rape of “cis-gendered women” 24 , is not less than ten years of 
imprisonment for the offender to even life sentence. There seems to be inherent bias in the system. 

Protection from discrimination. Under section 2 of the act there is an explicit provision prohibiting 
discrimination against a Trans Person. He/she is termed to be “protected” discrimination in the matters 
of education, healthcare, right to purchase or reside or occupy a property, employment, opportunity to 
stand for public or private office and access to Government or private establishment etc. Such 
prohibition however is already guaranteed under the Constitution of India25, it was perhaps the view 
of the bill drafter that such a specific provision would go on to act as a means of deterrent. The same 
person however perhaps was in a forgetful mood because they seem to have forgotten about prescribing 
any specific authority for providing with relief etc. against an alleged culprit of discrimination. The 
Act is like an old person in this regard. With a very few teeth which are again of no use, as they lack 
power. There is no reason or authority prescribed in the Act which would be capable of taking own 
action. Chapter II which prohibits discrimination suffers from three major deficiencies. They are- 

i) Lack of any reasonable enforcing authority which has the power to entertain these issues. 
ii) Lack of any remedial measures in terms of either compensation or other means for victim. 

There is also a lack of punitive measures which can be taken against the violator of these rights. 
The Trans Person will not be entitled to even a cent of monetary compensation in case 
discrimination. 

The absence of any relief in the Act makes the Chapter II in its essence almost ineffective. 

Recognition of identity. According to a few this is perhaps the most serious flaw in this Act since it 
mandates for a legal gender recognition26. This sets up a completely new legal system of a two-step 
process under which, firstly, an individual would have to apply for “transgender certificate” from their 

District Magistrate which can be done only on the basis of the person’s self-declared identity. 
Secondly, the certificate holder is eligible to apply for a “change in gender certificate,” where he or 

 
23Rachana Mudraboyina, Sammera Jagirdar and Philip C. Philip “A Critique Of Transgender Persons (Protection Of 
Rights) Bill, 2019”,7th August 2019,  https://feminisminindia.com/2019/08/05/critique-transgender-persons-protection-of-
rights-bill-2019/  (last visited on 3rd February 2020) 
24 Indiad Penal Code, 1860 § 376. 
25 Indian Constitution, 1950, art. 12. 
26  Kyle Knight, “India’s Transgender Rights Law Isn’t Worth Celebrating”, 5th December 2019, available on:  
https://www.hrw.org/news/2019/12/05/indias-transgender-rights-law-isnt-worth-celebrating (last visited on 2nd February 
2020). 
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she communicates to the concerned authorities regarding their change in legal gender to either male or 
female. In this second step the person has to provide a proof of surgery which must be issued by an 
official of the hospital and to the District Magistrate for a second evaluation, where the official must 
be “satisfied with the correctness of such certificate.” 

This measure has both a pros and cons. The pro of this measure is that it would create a barrier from 
misuse of this act by the unhealthy elements of the society. The cons are unsurmountable as it invests 
too much power in one government office which can now arbitrate whether trans people “qualify” to 

be recognized as who they are. It coerces trans people into medical procedure which they might not 
want or are unable to receive which is in complete contravention to the fundamental rights This process 
of applying for a Certificate and following this certain procedure is contrary to the Supreme Court 
judgment in case of K.S Puttoswamy v Union of India27 which identified the tenets of privacy, self-
identity and personal integrity as fundamental rights under article 21 which are available to all citizens. 
This judgment specifically stated that determination of one’s own gender is a basic part of one’s 

personal autonomy and is under the ambit of personal liberty guaranteed by our Constitution of India. 
The Act also state that a Trans person has the right to self-perceived gender identity. However, it is 
not clear what this right entails. It is also noteworthy that after the change in gender identity, only 
change in one’s first name is allowed. This raises the question of the sacrosanct position of the last 
name holds. The sole reason could be the rigidity of caste in Indian society but that’s a whole other 

debate. The Act also fails to address key aspects like: 

a) What is procedure that is to be followed or checks which are to be undertaken before issuance of 
a Certificate? 

b) Is there any requirement to provide reasons while refusing a Certificate? 
c) Does a trans person have the ability to appeal if their application for Certificate is refused? 
d) What is the procedure to rectify defects in a Certificate? 

Residential right. Another cause of dissent is the right to reside in the household with the parents or 
immediate family members and to utilize the facilities provided in the house without any 
discrimination. There is also a provision under which the Courts can place a Trans Persons in 
rehabilitation centres if the parents or the family members are not able to provide for or unable to take 
care. This is viewed with particular contempt because they are seen as regressive since these provisions 
are built for a Utopian culture not the ground reality. When one even slightly considers the current 
socio-cultural milieu of this society one would become aware that the forum where the trial and 
tribulations which a trans person faces begin at home. For them it is not charity but pure contempt 
which begins at home. Especially in Rural areas, they face many challenges due to their biological 
families. The main is the pressure to abide by the sex in which they were born, non- conformity to 
which always leads to outcast and in many cases violence which more often than not lead to death. 
This act is not built to address these issues but for Courts to send them to rehabilitation centres. Is 
segregation and relocation to rehabs really the answer to this issue? This clause needs to be read in real 
world where people have inherent stereotypes and fears. There have been innumerable instances of 
abuse in various forms in these shelter homes. Past experiences of shelter homes is evidence enough 
to display insensitivity to concerns of transgender persons. 

Medical care. The Government by the virtue of this act is required to take reasonable steps to provide 
health care facilities including providing medical care facility, facilitating access in hospitals, 
providing hormonal therapy counselling etc. The act however displays no indication for any timeline 
for taking such measures. The NALSA v UoI was passed in 2014, yet 6 years later India still lacks 
definite infrastructure or even a law which provides for the same. It is the allegation of the community 

 
27 Justice K.S Puttoswamy(retd.) v Union of India (2017) 10 SCC 1. 
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that the Bill provided mere lip service in a manner that it superficially approaches the concept of 
affirmative actions but lacks in real mechanism to improve their lives Other than this need which 
requires a separate provision there is also a requirement of inclusion of health care policies28. Right to 
start a family is a basic human right therefore the right of a trans person in this relation is critical, and 
there is a need to include artificial fertilisation and surrogacy.  

Reservation. This should not have been a tough nut to crack. There are divisive voices in the whole of 
the nation regarding this issue. However, one important thing everyone agrees is that the Government 
ought to provide for the socially and economically backward sections of society. The NALSA 
judgment requires that the Transgender Community ought to be treated by the government and 
government instruments in the same manner as socially and educationally backward class. This implies 
that reservations in admission in educational institutions & for public appointments should be extended 
to them. The Act however is silent on this issue considering. 

Applicability to private entities. Companies, body corporates, firms, associations of individuals, 
cooperative societies and other private entities are required to not discriminate by virtue of a provision. 
The Act provides for certain prescribed facilities, and designate a compliance officer to deal with 
complaints. There are however no penal consequences for such events. 

The National Council for Transgender Persons. The council has no autonomy to carry out functions. 
Composed of at least 30 persons, a mere representation of 5 people from the transgender community, 
for whom this community is made for is ridiculous. The provision for persons who would be nominated 
by the Government, compromises the independence of the persons on board. Even the members who 
are not ex-officio are to be appointed by the Central Government which places significant questions. 
There is virtually no separation of the government and council. It is as if the members of the 
Constituent Assembly were all members of the British Government and the few seats which were there 
for outsiders would have to be filled on nomination of the British Parliament. To add to the insult, 
owing to the inherent disparity in the system, there could be only 40 members in a council of 300 
people and these 40 people too would be nominated by the government. If it was meant as a joke this 
community was not laughing. 

Penalties. The coup de grace of this bill is the provision regarding the offences and penalties. Forcing 
a trans person to be a bonded labour and denying them the right of passage, harming physical or sexual 
abuse or merely forcing them to leave household or village, are some of the recognized offences. In 
earlier drafts there was a provision which criminalized begging and prostitution however this has since 
been redacted. This was replaced with bonded labour provision despite the existence of Bonded Labour 
System (Abolition) Act which already criminalises employing bonded labour and is rather gender 
neutral making this provision redundant. Perhaps there is an ulterior motive behind this section, who’s 

to say? 

The offences prescribed in this act are punishable with mere imprisonment for 6 months to 2 years and 
fine. For a grave offense as bonded labour the minimum punishment is just 6 months. This caused 
doubts in the community, especially, the maximum 2-year imprisonment for sexual abuse while a 
higher punishment is prescribed for the same offence against male or female. Any kind of violence 
against a trans person is punished by a term of a maximum of 2 years. It goes without saying that 
sexual abuse is rampant against trans persons. The act which ought to have been criminalized in the 
pre-existing sections in the IPC, are now but a watered down version. An act which punishes a person 
with a minimum of 7 years is now just punishing for 2 years. In September of 2019, VICE reached out 

 
28 Aman Gera, “India: Analysis-Transgender Persons (Protection of The Rights) Bill, 2019”, 7th October 2019, available 
on: https://www.mondaq.com/india/Employment-and-HR/851520/Analysis-Transgender-Persons-Protection-Of-The-
Rights-Bill-2019 (last visited on 2nd February 2020). 
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to a few trans persons in India and they had nothing but contempt for these words. This is what a few 
of them had to say29:- 

“Now that the bill has been passed, this is the reality we have to live with. The main problem in the 
bill is that of harassment. If a trans woman is abused and harassed, the strictest punishment is that of 
two years and a fine of Rs 10,000. If a woman gets raped, the minimum penalty is much more. This 
increases the chances of us getting targeted even more. We feel that we're second class citizens who 
have no value like a regular person. If the government wants to make the bill more inclusive, then 
make it all-inclusive, and not conditional. Shakti, 25” 

“I do feel the bill is one step forward. There’s no equality in this bill. Rape is rape, be it with cis-
women or trans women. However, I do feel the bill is one step forward. It shows that there is some 
development and we’re working towards more. Earlier, even this provision wasn’t there, and having 

something is better than nothing. The only thing discriminatory here is that it impedes our fundamental 
right to equality, which is our prerogative irrespective of our gender, caste, sex and so on. Nia, 42” 

Other issues. The Act has no provision which addresses marriage, inheritance, parenthood and 
adoption. It is also alleged by the community that the separate definition for ‘intersex persons’, is there 

just to appease international groups since in the very next line it is confined to ‘transgender person’. 

There are several definitions in the Act that are just there for the sake of it, particularly the definition 
of “family” which is but a banal definition because most trans persons are not living with their 

biological family due to the causes already pointed before. There is a need to include chosen family in 
this constricted definition of ‘family’, abstaining from addressing these issues are a glaring gap. 

 

CONCLUSION 

There is a stark difference in reality and the world in which this act so created to operate in. The 
legislature ought to strive for a perfect world through their work, not make the basis of their work a 
perfect world because that would be paradoxical. The reality is that trans persons are facing continued 
dialogue with the government to implement the NALSA judgement which have been met with nothing 
less than a deaf ear and nothing more than brutal resistance which has created an onslaught of 
violations. The Act raises more questions than it answers them. It is merely a check in the box of the 
to-do list of Government. In its present form this legislation is not of much help to the Transgender 
Community. Furthermore, the timing when this Bill was tabled in the Lok Sabha has also raised more 
than a few. It was passed without debate, on the same date when Mr. Amit Shah proposed to abrogate 
Jammu and Kashmir of its special status under Article 370 in the Rajya Sabha. In some circles, that 
date was referred to as the ‘Gender Justice Murder Day’. It has also been alleged that the Bill was not 

made available to relevant communities until the date it was tabled in the Lok Sabha. In light of these 
concerns and certain critical shortcomings identified above, the Act in its present form requires 
reconsideration because as of now it is nothing short of a slap in the face of not only the Transgender 
community but the tenets upon which this nation was built upon. 

 
29 Pallavi Pundir, “Transgender People Tell Us Why India's Newly Proposed Rape Laws are Discriminatory” ,11th 

September 2019, available on: https://www.vice.com/en_in/article/bjwjbd/transgender-queer-people-tell-us-why-indias-
newly-proposed-rape-laws-lgbt-are-discriminatory (last visited on 21st January 2020). 

https://www.vice.com/en_in/article/bjwjbd/transgender-queer-people-tell-us-why-indias-newly-proposed-rape-laws-lgbt-are-discriminatory
https://www.vice.com/en_in/article/bjwjbd/transgender-queer-people-tell-us-why-indias-newly-proposed-rape-laws-lgbt-are-discriminatory
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TERRORISM AND COUNTER-TERRORISM - A STUDY ON HUMAN 
RIGHTS VIOLATION 

- Ninad Shah1 

 

ABSTRACT 

This research looks into Terrorism and human rights. The current context of war in the current 
world scenario can be either divided as an insurgency, militancy or terrorism but as the coin flips 

the other side sees it as a freedom struggle or fight for the rights or counter-terrorism. In either view 
of the war the only losing and bleeding party is the Human rights. The paper is a synergetic research 
on the aspect that while International humanitarian law are applicable in armed conflicts only, the 
human rights are omnipresent but in reality when the question arises of the security of nation these 
human rights are suspended where today’s civilian bear the severe impact in these wars and are the 

primary victims of the human right violations from all sides and are cornered into a place of 
suffering, from where they see the destruction of infrastructure and forced displacement of civilians 
and property. The question arises whether the state actions in these situations are governed, what 

laws are currently prevailing and the on-field scenario where the actions most impact. 

 

ABBREVIATIONS & TERMINOLOGY 

● U.N – United Nations. 

● CERD: The Convention for Elimination of Racial Discrimination. 

● CEDAW: The Convention for Elimination Against Women.  

● CAT:  Convention Against Torture. 

● CRC: Convention on Children’s Rights. 

● CRMW: Convention on Protection of Rights of Migrants and their families. 

● CRPD: Convention for Rights of Person with Disabilities. 

● CPED: Convention for Protection against Enforced Disappearance.  

● CPCG: The convention for prevention and Punishment of the Crime of Genocide. 

● CSR: The convention of Status of Refugees. 

 

● State – In this paper, the term state is used in defining Sovereign countries in an international 
scenario.  

 

INTRODUCTION 

Terrorism and its means have actual and devastating impact on human rights, in any conflicts be it 
armed or non-armed has a corollary on the human rights; these violations vary from right to life and 
livelihood to liberty to movements. Terrorism does not only affects the people but it is a sink hole 
which sucks everything from governments to civilized society to peace to economic activities and after 

 
1 Student, LLM, 2nd Semester, Gujarat National Law University 
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they achieve their agenda the realise they have taken the world or the state to the stone ages where 
neither the society is civilized or in a condition to progress, the civilian victims are left in a state of 
disarray and fear with a mindset to trust neither the government or other groups. The security and 
safeguarding of these civilians are the utmost import and prioritised obligation of the government and 
as a positive measure; they have given the same under human rights.  In the present scenario the 
measure taken for protection of human rights adopted or taken by the government or its bodies have 
been proved to be in contradiction of those human rights, means in situation the bodies ensuring the 
protection of these rights or so called counter terrorism activities taken up by them violates human 
rights for the maintenance of peace and upliftment society. These activities taken by these terrorist or 
militant groups and the counter activities taken by the government or bodies of government when taken 
together become corrosive and violate the rule of law, infringe rights and disrupt the governance2. 
Terrorism and its preventive measures are sourced back to madness, obsessions, religious radicalism, 
and anti-Semitic thinking. Talking about prehistoric times terrorism or armed actions have been used 
as a means of bringing change in the society or the political system. The term terrorism has evolved 
through ages early used as means of achieving freedom, equality or to overthrow any power but in this 
era similar activities if taken by government become national movements and if these activities are 
taken by other parties than the government are declared terrorist or antinational activities. in the present 
world scenario these activities or actions changes its terminology as a coin changes its side, for some 
parties it may be a war for freedom or rights and for the other parties may be attack on its governance 
or government3.  

Counter-terrorism activities are in nature conflictual. In a time of peace, the positive reformative 
actions taken by the government for upliftment of the society are heavily criticized as antisocial or 
inhuman and are called hazardous activities for prevention, maintenance and detection of crimes for 
upliftment of rule of land. Now in a time of chaos and violence the situation takes a drastic turn where 
the government not only has to protect the citizens but also the properties, their governance system 
and political institutions, which are their pillars of administration. In these times, the counter terrorism 
activities may use access force in a brutal capacity for fighting and preventing these terrorism activities 
or anti national movements4.  

Human rights 

Human rights are omnipresent sets of values and Morales provided and secured by the law and its 
provisions for citizens from the actions or omissions of government or any other forces. Human rights 
range from protection, prevention, fulfilments, and development of civil, economic, cultural, social, 
and political rights. Human rights are universal, each and every human being is born with these 
inherent human rights, which provides them with basic humanity, dignity, and environment to grow 
and develop. These rights neither can be taken away nor be dismissed by any government or institutes 
in any given conditions. These rights are basic pillars of civilized societies5.  

Human Rights Law 

Human Rights are the rights and freedoms given to all human beings, which they are entitled too and 
cannot alienated them. Human rights are the freedom and rights created by the governments and 

 
2 Human Rights, Terrorism and Counter-terrorism : Office of the United Nations High Commissioner for Human Rights, 
https://www.ohchr.org/Documents/Publications/Factsheet32EN.pdf 
3 Counter Terrorism Strategy N.S. Jamwal, Strategic Analysis, Vol. 27, No. 1, Jan-Mar 2003 © Institute for Defense Studies 
and Analyses : https://idsa.in/system/files/strategicanalysis_jamwal_0303.pdf 
4  Terrorism and insurgency by: CHAMAN LAL, india-seminar.com : https://www.india-
seminar.com/1999/483/483%20lal.htm.  
5 Human Rights, Terrorism and Counter-terrorism : Office of the United Nations High Commissioner for Human Rights, 
https://www.ohchr.org/Documents/Publications/Factsheet32EN.pdf 
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international communities through means of agreements, treaties, and ratification for the protections 
of human interest and to restrict and promote certain practices of the governments. Human rights are 
wider preemies, which includes civil liberties. The major difference between human rights and civil 
liberties and rights is that human rights is defined by the international agreements and treaties which 
have been accepted by every signatory of united nation charter, where civil rights and liberties are 
established by particular rule of the land and applied, protected within the state’s jurisdiction. Human 

rights do not need any nationality, membership or discriminates on basis of it; human rights are 
universal and omnipresent. The international community’s but as well as the state governments, which 

they govern, protect human rights6.  

International Human rights 

The concept of human rights can be traced back ages, the foremost instruments of human rights were 
the United States Declaration of Independence and French declaration of the Rights of man and citizens 
both dated around the years 1770’s. This declaration had given two pillars of human rights first being 

liberty and second being equality before law. The second generational human rights evolved from 
these two basic pillars. By the end of world war two the governments and nations knew the outcome 
of uncontrolled and restricted means of warfare and started believing that human rights need to evolve 
from these basic pillars for the development of society. This resulted in the formation of the United 
Nations, whose focus was on providing for everlasting peace. The United Nations' first step was to 
campaign for human rights and protection against abuse. In 1948 the U.N adopted the universal 
declarations of human rights, which defines, protects, secure, safeguards and enforces human rights 
given to everyone. The declaration of human rights becomes the foundations of international treaties 
and conventions for the enforcement and protection of human rights. Now let’s see the provisions of 

human rights given by the united nation declaration and other treaties and convention for the same7.  

The International Bill of Human rights: Universal declaration Of Human rights8 

The universal declarations are common standards for all the nations for human rights. It consists of 
civil, political, social, cultural, and economic rights given to all human beings for their enjoyment. 
Articles 1 to 30 of the declaration are rights given to human beings and are protected under the same 
declarations. Let’s see some of the human rights given by the declarations. 

● Right to family and marriage. 

● Right of freedom of expression and thought 

● Right to own properties. 

● Right of freedom from discrimination. 

● Right to public gatherings and assemblies. 

● Right of freedom from slavery. 

● Right to Democracy. 

● Right to equality before law. 

● Right to food, education, shelter, equal pay, work, cultural and religion and movement.  

 
6 Human Rights Law, HG.org: https://www.hg.org/human-rights.html.  
7 The evolution of human rights; The Danish Institute for Human Rights : https://www.humanrights.dk/about-us/human-
rights-in-denmark/the-evolution-of-human-rights.  
8 The International Bill of Human rights : Universal declaration Of Human rights; office of The High Commissioner Human 
Rights. https://www.ohchr.org/Documents/Publications/FactSheet2Rev.1en.pdf.  
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● Right to freedom from governmental interference in human rights. 

These are some of the basic rights, this declaration defines and provides the law as well prohibits the 
government to restrict these human rights at any given situation. The universal declaration is the 
amalgamation of two covenants being the international covenant on civil and political rights’ and the 

international covenant on economic, social and cultural rights.  

International Human rights Treaties and Conventions9 

After the U.N declaration a number of treaties and conventions were formed for advancing the inherent 
human rights and created bodies and mechanisms for enforcement and monitoring. These treaties and 
conventions work at different levels, some provide international norms, some regional norms and some 
provide specific protection mechanisms. These treaties and convention are- 

▪ CERD: The Convention for Elimination Of Racial Discrimination. 

▪ CEDAW: The Convention for Elimination Against Women.  

▪ CAT:  Convention Against Torture. 

▪ CRC: Convention on Children’s Rights. 

▪ CRMW: Convention on Protection of Rights of Migrants and their families. 

▪ CRPD: Convention for Rights of Person with Disabilities. 

▪ CPED: Convention for Protection against Enforced Disappearance.  

▪ CPCG: The convention for Prevention and Punishment of the Crime of Genocide. 

▪ CSR: The convention on Status of Refugees. 

States’ Obligations under Human Rights Laws. 

The International Human Rights Law consists of all the declarations, conventions, and treaties of the 
United Nations and are ratified by the state. These international human rights bestow the states with 
obligations to provide, maintain, and enforce these human rights. The states that being members or a 
party to the united nation have to ratify these obligations and rights, by these ratification they become 
a member to the treaties or conventions assuming the role of assuming obligations and duties to protect 
and enforce the human rights provided by the treaties and conventions. After these, the state has to 
prepare a domestic framework through legislation for compliance with the international human rights. 
These international human rights after ratification get the same safeguarding and mechanism as the 
law of the land10.  

Domestic Provision for Human Rights 

The constitution of India is the source, protector, and enforcer of all rights. The constitution of India 
was drafted at the same time as the U.N Declaration of Human Rights but it contains and safeguards 
all provisions of the declaration. The constitution was guided by the violations of civil, economical, 
political, and social rights during the British raj. The constitution of India was galvanized by the 
British, American, and French bill of rights. Indian Constitution provides these social economical 
political and civil rights in its part 3 known as fundamental rights. These fundamental rights’ have 

been given a superior position and importance than other rights. Part 3 of the Indian Constitution 
(Article 12 to 35) provides these human rights; our constitution is at par with the international human 
rights standards. These articles in totality cover all the human rights provided by the U.N declaration 

 
9United Nations Population Fund, Core International Human Rights Instruments : https://www.unfpa.org/resources/core-
international-human-rights-instruments.   
10  International Human Rights Law; U.N  Human Rights, Office of high commissioner : 
https://www.ohchr.org/en/professionalinterest/Pages/InternationalLaw.aspx.  



 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

 
 

Page | 49  
 

and treaties and their mechanism of enforcing and protection are given in other parts of the 
constitution11.  

 

TERRORISM 

Acts being criminal or antinational taken with the intention of provoking fear within the citizens of the 
state by the means of armed conflicts or acts of violence for fulfilment of certain political or ideological 
agenda is known as terrorism and terrorist activities. Terrorism is one of the tools to wage war during 
armed conflicts. Terrorism has been used many a times in a military battleground where the opponent 
is military superior and where a full-scale war is not viable at these stages. Many a time many military 
groups use the measure of transactional terrorism to plan attacks in hostile environments. Many times 
these terrorist activities are done to spread their agenda and gain public trust and support like when 
Marxist or maoist groups did. These where times where terrorism and these violent armed activities 
were not properly regularized. Now during the time of peace all activities against the state and citizens 
are terrorist activities, which includes insurgency, militancy etc12.  

Terrorism and Human Rights, Terrorism and its activities are focused and designed in a way to create 
maximum destruction of property, administrative system or democracy and to create chaos among 
civilians and sovereign states. Terrorism aims at destroying society, government, rule of the land and 
economic losses that directly impacts the civilians and the human rights. Some of these impacts are: 
destruction of human dignity, security, civil societies, economy and peace13.  

Terrorism and Insurgency 

Insurgents are groups fighting against some military forces or governments, they are civilians who 
take up arms, propagate their agenda form alliances and gather support and then wage war against the 
government or the military groups with the objective of overthrowing them. Terrorism now a day’s 

means violence against the civilians, early in the historical ages these terrorist activities were also 
known as propagandas of a particular parties or group of parties using war as means of achievement 
of their propaganda. In the current times insurgent and terrorist organisations use means of violence 
violating human rights for their particular fulfilment of political or ideological agendas. In certain 
situation terrorist organisation use insurgency as means of attack, vies-a-vice insurgent used terrorist 
attacks in hostile situations to gain control14. 

Terrorism and Militancy 

Terrorism can be seen as acts against the sovereignty, integrity, unity, security of the state or the 
country. Terrorism is use of force against civilians. Militancy is when acts of violence and use of force 
are taken to fight, by certain individuals, groups of people or even religious communities. Both 
terrorism and militancy uses excess force of violence for creating fear among civilians and destruction 
of the state. Terrorism or terrorist activities are interchangeable for the term militancy. In certain 

 
11  Human Rights, Gender & Environment, School of Open learning; University of Delhi : 
https://sol.du.ac.in/mod/book/view.php?id=1473&chapterid=1377. 
12  The Difference Between Terrorism and Insurgency By Scott Stewart VP of Tactical Analysis, Stratfor: 
https://worldview.stratfor.com/article/difference-between-terrorism-and-insurgency. 
13 The International Fight against Terrorism and the Protection of Human Rights With Recommendations to the German 
Government and Parliament by Wolfgang S. Heinz Jan-Michael Arend; Deutsches Institut für Menschenrechte German 
Institute for Human Rights : https://www.institut-fuer 
menschenrechte.de/uploads/tx_commerce/study_the_international_fight_against_terrorism_and_the_protection_of_huma
n_rights.pdf 
14 What is the difference between insurgency and terrorism? By S. Kalyanaraman; Institute for Defence Studies and 
Analyses: https://idsa.in/askanexpert/insurgencyandterrorism. 
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conditions, militancy can be differentiated from terrorist activities as militancy sometime involves 
moderate use of force where in terrorism it aims at maximum destruction15.  

International Legal Instruments for Controlling and Prevention of Terrorism. 

The international community and member states since 1963 have formulated and established 19 
international treaties for maintaining peace by using all means against terrorism. These treaties are16- 

 

Terrorism in India 

India has been suffering from low intensity attacks throughout its territories. There are certain regions 
in the state where continuous terrorist conflicts are present and ongoing. Some of those region and 
terrorist activities are: 

● Jammu and Kashmir- In this state of India militant groups have been trying for independence 
of the region from the country since the 1980's. These terrorist activities have been ongoing for the last 
two decades. 

● Andhra Pradesh – In this region there are approximately 10000 armed militants known as 
naxals who have been continuously waging low intensity attacks since 1967’s against class enemies 

or class oppressors.  

● North-eastern States – In this region violence has been present since independence due to a 
large number of Bangladeshi immigrants shifting into states like Assam and Nagaland. Different 
militant groups have been formed in this region demanding a separate state.  

 
15 What is the difference between militancy and terrorism? By Vivek Chandra; Institute for Defence Studies and Analyses: 
https://idsa.in/askanexpert/what-is-the-difference-between-terrorism-and-militancy 
16  International Legal Instruments, UNITED NATIONS  Office of Counter-Terrorism : 
http://www.un.org/en/counterterrorism/legal-instruments.shtml. 
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Some of the most violent and active terrorist organisation operating in India are – Lashkar E Taiba, 
Jais E Muhammad, Harakat Ul Mujahadeen, The communist Party Of India Maoist and the United 
Liberation Front of Assam17.  
 

COUNTER TERRORISM 

The sovereign state or the government has a responsibility towards the citizens and civilians of 
protecting them against extremist attacks. Now for protecting civilians against these violent acts the 
government needs to take certain counter terrorism measure, which sometime may include the use of 
force. The government and its inter allia departments sometimes use excessive force or brutal measure 
in the name of national security protections, some time government use ill treatment, torture or un fair 
practises which cause human right violations also but without these measure state will not be able to 
maintain peace18.  

International Human rights Treaties for Counter- Terrorism19. 

The United Nations has nine core treaties and legal instruments, which provide for counter terrorist 
activities, policies, and practices. These treaties even bring an obligation on the signatory for any 
human right violation; proceedings can be initiated by a complaint either private or public or by an 
individual. Major instrument are- 

● International Convention of Elimination of Racial Discrimination, 1969. 

● International Convention on Civil and Political Rights, 1966. 

● International Convention on Social and Cultural Rights, 1976. 

● Convention against Torture, Cruel, Inhuman Treatment or Punishment, 1984. 

● Convention on Rights Of Child,1989.  
 

United Nations Global Counter-terrorism Strategy20. 

This strategy has a unique framework, which make this strategy a global instrument to fight terrorism 
internationally and domestically. The United Nation General Assembly adopted this strategy with 
consensus in the year 2006. This strategy is the first common approach to fight terrorism in which 
practical steps to fight terrorism are also provided. These steps vary from building state forces to 
counter terrorist activities. Every two year this strategy is reviewed and modified with the needs of 
today’s world.  

Four Pillars of Global Counter Terrorism Strategy- 
 

 
17  Terrorism in India by Eben Kaplan and Jayshree Bajoria, Council on Foreign Relations: 
https://www.cfr.org/backgrounder/counterterrorism-india. 
18 International treaties against terrorism and the use of terrorism during armed conflict and by armed forces Daniel 
O’Donnell Daniel O’Donnell is Attorney and human rights consultant; former Deputy Head of the UN Secretary-General’s 

Investigative Team to the Democratic Republic of the Congo and former Chief Investigator of the Historical Clarification 
Commission of Guatemala: http://www.corteidh.or.cr/tablas/a21937.pdf. 
19 International Instruments, UNODC: https://www.unodc.org/e4j/en/terrorism/module-3/key-issues/international-human-
rights-law.html 
20  United Nations Global Counter-terrorism Strategy, United Nations Office of Counter Terrorism : 
https://www.un.org/counterterrorism/ctitf/en/un-global-counter-terrorism-strategy 
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The plans of action of the strategy made from the resolution are the four pillar of the strategy them 
being- 

1. Barricading, Blocking and controlling the spread of terrorism. 

2. Measure and Plans to prevent and combat terrorism. 

3. Developing the states capacity in armed forces for prevention and use of force in combat situations. 

4. Provisions and regulations for safeguarding and enforcement of basic human rights and rule of 
law. 

Counter Terrorism Measures21. 

Security is a major concern now days; these are some of the European Union’s measure to fight 

terrorism by better policing, tracking, limiting resources and addressing radicalisation. Some of these 
measures are- 

⮚ Improving border security and control. Reducing the illegal and illicit activities and movements to 
the least possible. 

⮚ Creating a barrier for restricting foreign/ alien and enemy personals from entering state borders. 

⮚ Tracking and analysing of entry and exit or immigration details of passengers. 

⮚ Inter government and interstate information exchange. 

⮚ Tracking, restricting, and cutting financial assistance of these terrorist activities and groups. 

⮚ Restricting the access to resources and weapons.  

⮚ Preventing radicalisation, cooperation between interstate entities and the international community.  

 

HUMAN RIGHT VIOLATIONS 

Human rights are the inherent right of human dignity and other inalienable rights, which are relevant 
for both the victim as well as the perpetrators. During armed conflicts both the parties suffer and face 
human rights violations, the civilians face these violations as suffering and perpetrators as punishment 
or interrogations, apprehension and prosecution. 

Human Right Violations: Terrorism22 

In any type of warfare, human rights are going to be violated by civilians and conflicting parties. Here 
we will see some of the gross human rights violations due to terrorist attacks that took place in the 
international community as well as domestic territory. 

International Terrorist Attacks 

⮚ March 2, 2018; Al-Qaeda in the Islamic Maghreb group attacked Ouagadougou. Burkina Faso. 
Where the terrorist where 30 people were killed and 85 were wounded attacked the French embassy 
and Burkina Faso. 

⮚ April 1, 2018; Al-Shabaab Group attacked Bulo Marer, Somalia. Where this group attacked the 
Ugandan peacekeepers station killing at least 59 civilians and 14 militants. 

 
21  How to stop terrorism: EU measures explained ; European Parliament : 
http://www.europarl.europa.eu/news/en/headlines/security/20180316STO99922/how-to-stop-terrorism-eu-measures-
explained-infographic. 
22 ESRI, Terrorist Attacks : https://storymaps.esri.com/stories/terrorist-attacks/ 
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⮚ July 14,2018; Boko Haram Group attacked Geidam, Yobe , Nigeria where these groups tried to 
overrun the base which resulted in the death of 62 soldiers and another 50 injured. 

⮚ Aug 15, 2018; Islamic State Group attacked Kabul, Afghanistan where a suicide bombing took 
place in an education institute killing 48 civilians and injuring 67. 

⮚ March 18, 2018; The YPG/ PKK Group attacked Afrin, Syria where the bomb blasted a four-floor 
building killing 13 and injuring 25 civilians.  

⮚ September 10,2018; Taliban group attacked Khamyab, Afghanistan where they attacked a check 
post killing 52 and injuring 27 civilians and 42 Taliban were also killed. 

 

Domestic Terrorist Attacks 

⮚ November 20, 2016, ISI Group attacked Pukhrayan, U.P where they derailed a train by sabotage 
killing 150 civilians. 

⮚ April 24, 2017; CPI group attacked Sukma, India where the maosist rebels attacked army personnel 
killing 25 CRPF soldiers and 7 were injured. 

⮚ May 20, 2018, CPI group attacked Dantewada, India Where 7 policemen were killed by the 
naxalites. 

 

Human Right Violations: Counter-Terrorism Measures. 

Human right laws and counter terrorism measure are complementary to each other, which means all 
the counter terrorism measures are within the legality of the human rights laws. Counter terrorism 
measure requires proper justification, legal footing, and pragmatic for the protection of civilians. There 
are certain constraints on these measures, those constraints are the basic natural human rights, which 
are inherent, cannot be violated by these means. However, in a situation where the state has to think 
about national security and interest many a times they themselves contravene these human rights for 
protection or prevention of terrorist activities, and in these situation these human rights are exploited 
either in punitive way or a interrogative way23. Now we will see some real word scenario where the 
state or the government have taken measure which had gross human rights violations- 

International Counter-Terrorist Measure 

In November 2018 the United Nations Security Council expressed its grave concerns for the gross 
human rights violation taking place in Myanmar. Where the Myanmar government are not allowing 
the Muslim Rohingya driven away from their home to return, almost 6 lakh people have been 
displaced. Security Council also issued warning and warned the Myanmar security forces from using 
excessive force and prohibiting killing, sexually violation and burning the civilians as well as 
property24. 

Since December 2017, Egyptian government are using counter terrorism measure to shield themselves 
from the scrutiny of human rights violation. These violation ranges from attack against aid providers, 
basic freedoms with brutal torture to disappearances. A total of 350 death sentences have been passed 

 
23  Human Rights and Counterterrorism, Oxford Human Rights Hub: http://ohrh.law.ox.ac.uk/human-rights-and-
counterterrorism/ 
24 UN Turns up Pressure on Myanmar Over Rohingya Crisis, News 18 : https://www.news18.com/news/world/un-turns-
up-pressure-on-myanmar-over-rohingya-crisis-1569071.html 
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by the Egyptian military court and 32 civilians have disappeared without a trace. Brutal torture methods 
are used for interrogation ending with disappearances of victims25. 

Since July 2017, In Venezuela mass detention and deaths have been seen. The United Nations Human 
Rights Office called for further investigation in to the government of President Maduro during which 
a total of 6000 people were illegally detained for containing the anti-government movement , military 
courts were used for civilians trials, a death sentence of 73 people have been taken out and execute by 
the pro government groups26.  

Since August 2015, the state of Turkey has engaged in human rights violations against the southeastern 
Turkey civilians. The commissioner of Human rights has questioned the states counter terrorism 
activities proportionality and legality. The commissioner condemns the curfew imposed since 2015 
illegal and the destructive actions of the security force both towards human rights and towards 
properties27.  

Domestic Counter-Terrorist Measure28: 

Since 2017 in Jammu and Kashmir, there have been a total of 42 militant attacks in which 184 civilians 
and 44 security personnel were killed. In May 2017 an army personnel used civilians as a human shield 
for evacuation.  

In 2017, Punjab and Haryana saw massive violent protest where a god man was convicted of raping 
his female followers. The riot, which was caused, killed 38 protestors.  

In June 2017, allegedly the Madhya Pradesh police shot and killed 5 farmers protesting for their debt 
relief. 

In 2017 due to the cow beef ban, amid rumours there have been 38 mob attacks by extremist groups 
killing at least 10 people. 

 

CONCLUSION 

The truth of our times is that human rights have failed in its implementation and in accomplishing its 
objective. From the time of world war to current times, these human rights have helped in development 
and achieving the goal of civilized society but it had other major contributing factors. Human rights 
couldn’t live up to the potential that it could because these human rights were never universal, the 
thought of the international community forcing human rights on sovereign countries did not work 
accordingly. The first human rights treaties the United nations declaration of human rights which was 
resurrected from world war was never a formal treaty, it being approved by the general council gave 
validity but countries haven't ratified the treaties making it non enforceable. The major reason of not 
ratifying were that this declaration contained all right being social, economic and political where the 
capitalist and democratic states believed of all rights being human rights and the communist states 
believed that human rights consist of only social and economic rights which extended the ratification 

 
25 Egypt: Counter-terrorism measures should not be used to cover-up human rights violations, International Service for 
Human Rights : https://www.ishr.ch/news/hrc37-egypt-counter-terrorism-measures-should-not-be-used-cover-human-
rights-violations 
26  UN Cites Systematic Use of Excessive Force in Venezuela Crackdown on Dissent, News 18 : 
https://www.news18.com/news/world/un-cites-systematic-use-of-excessive-force-in-venezuela-crackdown-on-dissent-
1505115.html. 
27 Counter-terrorism operations in the South East of Turkey caused widespread human rights violations, Commissioner of 
Human Rights : https://www.coe.int/en/web/commissioner/-/counter-terrorism-operations-in-the-south-east-of-turkey-
caused-widespread-human-rights-violations?desktop=false. 
28 India Events of 2017, Human Rights Watch : https://www.hrw.org/world-report/2018/country-chapters/india. 
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process by 18 years where the declaration had been divided into two paths which at the end the 
international covenant on social, economic and political rights were signed. The problem with human 
rights from the starting was that it was too wide, ambiguous and open for interpretation by states. These 
three factors made human rights less effective as it had left the state with the interpreting and adapting 
these rights as per their understanding and adaptation. There are total 400 human rights given by the 
international community now when the state provides safeguarding and provisions for some right some 
other right may have been left or infringed due to the limitation of the state infrastructure and limited 
resources29.  

Analysing the international documentation, we see the human rights violations have increased with the 
world developing. From signed and ratified states to independent bodies all have cursed and violated 
human rights. From the state Venezuela to the state Tunisia, the civilians face grave human rights 
violations being denied the right to food, shelter, and health care. From the state of U.S to European 
Union to the state of Austral have been indulging in human rights violations by denying the refugees 
the basic human rights and not treating these refugees humanely. From the state of Chechnya to Egypt, 
grave discrimination and human rights violation have taken place targeting the LGBT community with 
discriminatory prosecutions. From state of Myanmar to Iraq Grave and heinous human rights, 
violations have taken place where war crimes, crimes against humanity and ethnic cleansing have 
taken place30.  

The problems with human rights are they are on the verge of being destroyed by itself. The success of 
Human rights will bring human rights to an end as it's likely to create a backlash. Currently human 
rights are not only used for providing basic social, economic, and political rights but also for 
formulating and speeding geo- political agendas. The use of human rights for achieving states' different 
agenda has made it hollow. The states activities against anti human rights have been coercive and itself 
in human sometimes the state in the defences of national interest and with certain restrictions provided 
by the law have used extreme measures which have left these human rights which have no actual 
importance. The measure for ensuring human rights which being counter terrorism have itself become 
violative of human rights. For the survival of human rights and peace among the societies, the 
international community has to come to a consensus, where they provide and establish laws 
enforceable and with punitive provision with an international jurisdiction have to be established where 
actions of state can also be held liable. The solution of Developing and making human rights prevail 
is the consensus between the international communities, currently all the parties of the world are 
directly or indirectly responsible for human rights violation, which has to change. Moreover, the 
change has to bagan from the within to create a peaceful and civilized society31.  
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ROLE OF SUPREME COURT IN CURBING CORRUPTION IN INDIA 

- Kriti Bhatnagar1 

 

ABSTRACT 

The idea of the present Prime Minister of India to free the nation of corruption came crumbling 
down with the report of transparency international, wherein India achieved 80th rank out of 180 
countries. It is more crucial to discuss the same because India ranked 78th last year in the same 

index. With bureaucrats being more corrupt in the existing government regime, it is only pertinent 
that another authority should maintain a check on the prevalence of corruption in the nation. 

Judiciary has always been known as the valiant arm of government with keeping its eyes on the 
legislature and executive. This paper aims to provide an insight to the existing laws in the country 

against corrupt practices but somehow are still not adequate to curb such menace. Further, it 
embarks upon the journey of Supreme Court in providing just decisions to aggrieved parties dealing 
with corruption cases. It discusses the power of the Supreme Court under Article 142 to pass such 
decrees or orders to provide complete justice. It then proceeds to put forth certain suggestions and 

step that can be taken to deal with growing corruption. 

 

INTRODUCTION 

Amongst a people generally corrupt, liberty cannot last long.2 

The prevalence of corruption is not a new phenomenon. The existence of an index3 to measure the 
presence of corruption in a country shows how this menace is deeply rooted into the system. An article 
published in the Forbes magazine read its headline as follows “Corruption is still thriving in Modi’s 

India”4, but it needs to be understood that corruption does not pertain to a single government but is 
rampant irrespective of the political party in power. Punjab National Bank scam, Vyapam scam, 
coalgate scam, 2G spectrum case would be a few illustrations of the cases of corruption in India.  

In transparency International’s corruption perception Index, India has been ranked 80th out of 180 
countries in the year 2020.5 It has actually fallen by 2 ranks, wherein it ranked 78 last year in this 
index. Certain countries to have topped the index are Demark, New Zealand, Finland and Singapore.  

With such rampant prevalence of corruption in the country, different laws were also formed to deal 
with the issue. The different statutes to deal with corruption are Indian Penal code (IPC), 1860, 
Prevention of Corruption Act (PCA), 1988, Benami Transactions (Prohibition) Act, 1988 and 
Prevention of Money Laundering Act (PMLA), 2002. The creation of the Ombudsman under Lokpal 
and Lokayukta Act in 2013 was also made to investigate and prosecute cases of corruption by public 
officials (including ministers). These statutes have ample provisions to penalise any official who 
follows the practise of corruption. Irrespective of the same, it would not be wrong to say that it is not 
enough to govern such evil practice. It is pertinent to remember these laws need to be interpreted by 

 
1 Student, LLM, Gujarat National Law University, Gandhinagar 
2 N.P. Jharia v State of M.P. [2007] 7 SCC 358 (scc) 360, 361 
3 Transparency international, 'Overview' (Transparency international) 
<https://www.transparency.org/research/cpi/overview> accessed 10 March 2020 
4  Panos mourdoukoutas, 'Corruption Is Still Thriving in Modi's India' (Forbes, 31 January 2019) 
<forbes.com/sites/panosmourdoukoutas/2019/01/31/corruption-is-still-thriving-in-modis-india> accessed 10 March 2020 
5 Special Correspondent, ‘India slips two places on global corruption perception index’ The Hindu (New Delhi January 23, 
2020) 8 
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the judiciary for their functioning. The laws would be helpless without this branch of governance. 
Thus, role of Supreme Court stands pertinent to deal with this menace by providing stringent guidelines 
in different cases related to corruption. Besides in cases wherein the legislative laws do not provide to 
be sufficient, Supreme Court (SC) cannot act as a mere spectator. In situations where the rule of law 
is disrupted, the SC helps the country in maintaining its status.  

It is still debatable that whether this is judicial dependence or judicial activism. Articles 32, 226 and 
141 provide the Supreme Court with the power to dispense of cases with utmost justice and in doing 
so, SC has the liberty to exercise the highest amplitude of power.6 In the previous decade, SC has 
become more powerful than it ever has been, mostly due to the introduction of newer concepts, for 
example, judicial activism and Public Interest Litigation. The failure on the part of Legislature and 
Executive has also contributed to this situation. Supreme court has always expressed its 
disappointment over the presence of corruption in the country and the ways it is being dealt by the 
legislature and executive.  

This paper tries to analyse the role played by the apex court in its different judgements to fight the 
menace of corruption.  

 

CORRUPTION 

Corruption is defined in the Transparency International as abuse of entrusted power for private gain.7 
Corruption can be classified as grand, petty and political, depending on the amounts of money lost and 
the sector where it occurs.8 Corruption seen as one of the biggest evil to exist in the society.  

Corruption in India 

A massive anti-corruption protest movement was launched in 2011 with unprecedented public support 
cutting across regional, caste, and class lines.9 The result of this anti-corruption protest was another 
political party which was named as the Aam Aadmi Party.10 It came to power in 2013 in the Delhi 
Legislative Assembly. It promised people with a territory free of corruption. It has been 7 years since 
that promise and it seems as if it would never become reality with the existing conditions in the country. 
Corruption has existed in the State since it is being ruled, sometimes in the form of bribery during the 
times of Rajas and Maharajas or during the second world war when people had lesser resources or 
during today, when people resort to corruption even in matters like getting a driver’s license.11  

 

LAWS RELATED TO CORRUPTION 

Prevention of Corruption Act, 1988 

This Act deals with the criminalisation of “undue advantage” taken by a public official or providing 

such benefit to anybody else.12 Undue advantage could constitute any gratification received by the 
official not provided by the government or an institution for which the official worked for. Public 

 
6 Rathin Bandyopadhyay and Aloke Kumar Chakraborty, 'Role of the Supreme Court in Curbing the Menace of Corruption 
in India: An Introspection' (2012) 3 Indian JL & Just 20 
7  Transparency international, 'Definitions' (Transparency international) <https://www.transparency.org/what-is-
corruption#define> accessed 10 March 2020 
8 Ibid. 
9 Sumanta Banerjee, ‘Anna Hazare, Civil Society and the State’ 2011 Vol. XLVI No. 26 Economic and Political Weekly.   
10 Guru, ‘Two Conceptions of Morality: A Political Reading’ 2014 Vol. XLIX No. 17 Economic and Political Weekly 112.  
11 Rathin and Alok, n 5. 
12 S. 7, The Prevention of Corruption Act, 1988. 
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servants are not limited in their definition under the Act and would also constitute employees of bank, 
public or private.13  

It is sufficient to charge a person under the Act if presence of an agreement to give any sort of bribe is 
found against the public servant. With the 2018 amendment, attempting to obtain any sort of bribe was 
also seen as a part of the offence under the Act. Offences under the Act are mostly investigated by 
Central Bureau of Investigation (CBI). Prior sanction of the government is required for prosecuting 
public servants under this Act. 

Central Vigilance Commission Act, 2003 

This act is in pursuance with the Central Vigilance Commission which has been provided with the task 
of handling cases under the PCA, 1988.  

Lokpal and Lokayukta Act, 2013 

This Act sets up independent bodies at the state and central level to investigate allegations of corruption 
against public functionaries.14 Public servants are also required to divulge the information related to 
their assets.  

Prevention of Money Laundering Act, 2002 

Prevention of Money Laundering Act, 2002 is an Act of the Parliament of India enacted by the NDA 
government to prevent money-laundering and to provide for confiscation of property derived from 
money-laundering.15 PMLA and the Rules notified there under came into force with effect from July 
1, 2005. The Act and Rules notified there under impose obligation on banking companies, financial 
institutions and intermediaries to verify identity of clients, maintain records and furnish information 
in prescribed form to Financial Intelligence Unit – India.16 

The SC struck down a provision of the Act which provided for non-grant of bail to an official who had 
served three years in jail until the public prosecutor opposed it. The Act provides for the attachment 
of property at a preliminary stage itself, prior to conviction.17 

 

ROLE OF SUPREME COURT IN DEALING WITH CORRUPTION 

In a judgement by the Madras High Court,18 Justice S. M. Subramaniam has quoted: 

“Corrupt Judicial Officers are to be declared as Anti Nationals, so also the public servants. They are 

anti-nationals because they are obstructing the developmental activities of our Great Nation. The great 
thinkers found that corruption is the greatest obstacle for developmental activities. When it is realised 
that corruption is the obstacle for developmental activities of our great Nation, what kind of designation 
one can offer. Certainly, such persons are anti- nationals. Terrorists are declared as anti-social 
elements. Thus, persons corrupt and acting against the developmental activities of our Great Nation 
are also to be declared as anti-nationals. These anti-nationals are not cared about the development of 
our Great Nation. They are interested in their self-development alone. Nothing wrong to become a 
rich. However, the process being adopted for achieving one's ambition or goal must be through the 

 
13 S. 2, The Prevention of Corruption Act, 1988. 
14 Lokpal and Lokayukta Act, 2013. 
15 Prevention of Money Laundering Act, 2002. 
16 Ibid. 
17 Nikesh Tarachand Shah vs. Union of India & Anr. [2017] Writ Petition (Criminal) No. 67 of 2017. 
18 P.Saravanan vs The District Collector [2019] W.P.No.25846 of 2018. 
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way, which would not affect the interest of our nation and, also would not infringe the rights of all 
other co-citizen……” 

He further talks about how a layman has to deal with corruption at every stage of life. From bribing 
the officials to get a seat in educational institutions to bribing officials in burial grounds, there is no 
space left where corruption does not follow.19  He expresses his discontent with the presence of 
corruption in the country comparing the officials who practice it to anti-national beings.  

The different interpretation given by the Supreme Court and various High Courts have helped in a 
better implementation of the laws against corruption. In the case of State of West Bengal v Manmal,20 
Supreme Court declared private individuals to be held liable for Acts of corruption with public 
officials.  

Mr. K G Balakrishnan (then Chief Justice), in a national seminar at Delhi facilitated for statutory 
provisions to seize properties of public officials involved in corruption. He also favoured specialist 
lawyers to develop expertise in such matters.21 He spoke about delay in giving sanctions and difficulty 
in assembling witnesses, wherein he favoured one strong witness rather than many witnesses who 
don’t even understand the case.  

It was the Supreme Court in the case of L.K. Advani v. Central Bureau of Investigation,22 which gave 
a broad meaning to the provisions of PCA, 1988. The judgement read as follows: “If there are certain 

crevices and dark areas in the enactment they are to be illuminated with the help of the said object, nay 
it is the duty of the Court to put such construction which would illuminate the said areas. Thus, the 
Court is of the view that having regard to the moral and commendable object of the Act a purposive 
interpretation should be put on the relevant provisions of law so as to fulfil the intention of the 
legislature and eschew an interpretation which defeats the object of the Act.” 

Supreme Court in PV Narasimha Rao v State through CBI/SPE23, held that a member of Parliament 
enjoys immunity for being prosecuted in the court of law in respect of taking bribe but such protection 
does not extend to the bribe givers. The object of such protection is to provide opportunity to enable 
Members of Parliament freed of the fear of being made answerable on that account in the court of law. 

The judgement of Supreme Court in Vineet Narain v Union of India24 is the backbone of judiciary 
dealing with corruption cases. The seizure of certain diaries had disclosed a close nexus between high-
ranking politicians, bureaucrats, and criminal elements in society. Funds were being clandestinely 
channelled to public officials for several purposes unauthorized by law. The CBI, possessed 
considerable evidence to this effect but had not investigated. Various anticorruption NGOs and other 
interested parties filed several public interest litigations calling on the Supreme Court to oversee the 
CBI’s investigation and ensure a fair and expeditious process; an investigative journalist filed the lead 
petition.25 The Court held CBI responsible for its inactivity. This judgement is important for various 
reasons: firstly, it brought forth a procedure to monitor investigation until the police report is filed in 
Court for cognizance. Secondly, it appointed counsel for the petitioner as amicus curiae. Thirdly, it 
broadly interpreted Articles 32 and 142. It directed the appointment process and working conditions 
of the director of CBI as to afford him maximum insulation for the government. SC directed State to 
convert CBI into a statutory body to safeguard its independence.  

 
19 Ibid. 
20 State Of West Bengal Etc vs Manmal Bhutoria [1977] SCR (3) 758 
21 Rathin and Alok, n 5. 
22 1997 Cr. L.J. 2559. 
23 AIR I998 SC 2120 
24 1996 SCC (2) 199 JT 
25 http://www.vineetnarain.net (accessed 12 March 2020).   
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The Court began to allow any person interested in intervening the right to argue before the amicus, 
making the Court’s monitoring function truly participatory.26 The Supreme Court had begun to permit 
petitioners who had “sufficient interest” and who were not “meddlesome interloper[s] or 
busybody[ies]” to submit amicus curiae in the early 1980s.27  

Supreme Court in Prakash Singh Badal v. State of Punjab 28  held that Section 197 of Criminal 
Procedure Code provides protection to the responsible public servant against the institution of 
vexatious criminal proceeding for offences alleged to have been committed by public servant while 
discharging official duties. It is the intention of the legislature that to provide protection so that they 
work in good faith while discharging official duties. 

Coming to the problems faced by judiciary in tackling cases of corruption, delay in deciding the 
petition is prominent. In State of Bihar v. Ranchi Zila Samta Party,29 the Ranchi Zila Samta Party 
applied to the Court to ensure that investigation into an animal husbandry scam was carried out without 
interference.30 Bihar’s then Chief Minister with the help of other politicians had gambled a large 

amount of public funds. There was an allegation that the local police was not investigating properly 
under constant interference by the political masters. The High Court transferred the case to CBI. The 
issue in SC was the validity of such action. The court held that judicial interference is allowed when it 
is a question of public welfare. Local police could be under influence, thus, an independent body is 
required to deal with this matter wherein Chief Justice of Patna HC can monitor the investigation.  

Court has monitored many investigations, for example, in the case of Samaj Parivartan Samudaya v. 
State of Karnataka31, many politicians were implicated with corruption charges in Karnataka. The issue 
was whether to expand the scope of a CBI investigation already underway into illegal mining in 
Karnataka and Andhra Pradesh to possible misuse of public office by Yeddyurappa’s close relatives. 

The court ordered CBI to make an investigation as police would not be able to make an unbiased 
inquiry of the same. In Manohar Lal Sharma v Principal Secretary and others32, SC had to monitor 
investigation in cases related to alleged irregularities in allocation of coal blocks by the Government 
of India through a public interest litigation brought before it by the petitioner, an advocate of the Court. 
In its decision, the Court clarified the broad range of circumstances that would “compel” it to intervene 

in an investigation in the “public interest,” to include an investigation of corruption hindered by any 

circumstances, including the investigating authority’s deficiency of “enthusiasm” due to “pressures” 

and the government’s reluctance to comply with an investigation.33 To demonstrate these grounds, 
public interest petitioners have to provide evidence, presumably circumstantial, of the investigating 
agency or the government hindering investigation.  

Manohar Lal Sharma put the question before the Court as to whether, in court-monitored 
investigations, the CBI would require the prior approval of the central government before instituting a 
preliminary enquiry, as the Prevention of Corruption Act had mandated in all cases registered under 
it.34 The purpose of such approval is to protect honest public servants from being subject to frivolous 
or motivated investigation. The Court deemed its monitoring an automatic safeguard against such 
harassment and deemed prior approval of the government unnecessary. Further, it concluded that 

 
26 There is now a formalized practice by which the Registry of the Court maintains an Amicus Curiae Panel of Senior 
Advocates, Advocates-on-Record, and other advocates with minimum ten years of experience, revised every two years.  
27 SP Gupta v. Union of India, [1981] Supp SCC 87. Per Bhagwati J., paragraph 18.   
28 [2007] SCCI 
29 AIR 1996 SC 1515.   
30 SK Ghosh, Indian Democracy Derailed: Politics and Politicians (Calcutta, APH Publishing, 1997) 314–317.   
31 [2012] 7 SCC 407 
32 [2014] 2 SCC 532. 
33 Ibid. 
34 Section 6A (1), of the DSPE Act 
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allowing the central government to statutorily withhold sanction for an investigation would defeat the 
entire rationale for a court-monitored investigation.  

Even though Court strongly recommended for court-monitored investigation in the early 1990s, CBI 
was termed as a caged parrot by the Supreme Court itself.35 Judicial monitoring has been seen as one 
of the important factors to ensure impartiality and fairness in corruption related cases and the 
politicians can always influence the local investigative authorities.  

Another case wherein the Supreme Court did a commendable job to curb corruption in was 2G 
spectrum case. 36  former Minister of Telecommunications A. Rajah, who had been arrested in 
connection with the 2G spectrum scandal, alleged that the continuous monitoring of the investigation 
had prejudiced his right to fair trial.37 In 2012, SC acted on a PIL filed by Subramaniam Swamy, and 
declared allotment of spectrum "unconstitutional and arbitrary", cancelling the 122 licenses issued in 
2008 under A. Raja, the Minister of Communications & IT from 2007 to 2009, the primary official 
accused.38 The Supreme Court unbiasedly declared its judgement in the case wherein it could clearly 
quash the allotment of spectrum even though performed by the Government.  

In CBI v CBI39, Supreme Court was asked to interpret section Section 4A(1) of the Delhi Special 
Police Establishment Act which provides that the Director of the CBI is to be appointed on a 
recommendation of a committee comprising the Prime Minister, the Leader of the Opposition and the 
Chief Justice of India. Section 4B states that the director shall have a minimum term of two years and 
that he or she shall not be transferred, except with the prior consent of the committee. The Court was 
of the opinion that the term “transfer” is to be seen in a wider sense and government should not interfere 

with the functioning of CBI. The Supreme court reinstated Mr. Verma in his office,40 but asked him 
not to divulge into any “major policy decision”.  

The Supreme Court did not step back when it came to investigation of the judiciary itself. Supreme 
Court made it clear that it would not tolerate increasing corruption in the judiciary when for the first 
time it allowed CBI to interrogate sitting judges of High Court whose names have been cropped up for 
judges’ scam. This is the first time in India where sitting judges were subjected to police investigation. 
According to earlier judgment, Veera Swami v. Union Of India41 , it was held that the need for 
preserving the independence of judiciary and the fact that Chief Justice of India being the head of 
judiciary is primarily concerned with the integrity and impartiality of the judiciary, the court has 
directed that Chief Justice of India is required to be consulted at the stage of examining the question 
of granting sanction of prosecution. Accordingly, Chief Justice of India accorded permission to 
interrogate sitting Judges of Punjab & Haryana High Court who have been named in the scam. Apex 
Court bench headed by Dr Arijit Paswat directed CBI to take over proof from Uttar Pradesh Police. 

These cases predict the role played by the apex court of India to curb corruption prevalent in the 
society. The court give its directives, balances between the legislature and executive. The bureaucrats 
accused under the Acts are the people who help in shaping the laws or at least govern the police in 

 
35 Per RM Lodha J., (as he then was) in relation to the coal blocks allocation scandal. BS Reporter, ‘CBI a caged parrot 

speaking in its masters’ voice, observes SC’ Business Standard (New Delhi, 2 June 2014) available at: 
http://www.business-standard.com/article/current-affairs/cbi-a-caged-parrot-speaking-in-its-masters-voice-observes-sc-
113050900032_1.html (accessed 2 May 2014).   
36 CBI Vs. A. Raja and others, 45 (A) 2009, CBI, ACB, New Delhi.  
37  Ayesha Arvind and Mansi Tewari, (Business Today, ‘A Raja targets SC for “unfair” trial’ 6 May 2014) 

<http://businesstoday.intoday.in/story/a-raja-targets-sc-for-unfair-trial/1/205921.html> (accessed 10 March 2020).   
38 CBI n 35. 
39 Common Cause Vs. Union of India & Ors. [2019] WRIT PETITION (CIVIL) NO.1315 OF 2018 
40 Ibid. 
41 1991 SCR (3) 189 
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such state. It is therefore, important that their investigation be not biased. Supreme court helps in 
maintaining impartiality in the system to weigh the burden when it comes to corruption related cases. 

 

CONCLUSION 

Corruption is one of the most deceitful practice to exist in the society. It not only disrupts the public 
welfare system, but disrupts the economy of the nation. Corruption leads to fear in the heart of the 
public and creates an environment which hampers the growth of the society as whole. India does not 
perform well in the corruption index and no political party propagates to free India of this practice. 
Even with stringent laws be made, it is important that such laws should be interpreted by the courts in 
its wildest sense to deliver justice to the society. Supreme court, being the apex court, is the authority 
that can provide such remedies. Role of the apex court to curb corruption is pertinent as all the cases, 
in the highest appellate form, reach its door.  

It is only with the help of Supreme Court that various scandals, scams of politicians and public servants 
have been dealt with intricacies. It is to be noted in this connection that Public Interest Litigation is the 
legal weapon created by the judiciary to provide effective relief to the masses belonging to have not 
groups, who have not been able to approach the costly justice delivery system due to lack of awareness 
and incapacity. 

It is thus unsurprising that these litigations were largely successful in enforcing political accountability 
for public figures. The Karnataka Chief Minister B. S. Yeddyurappa, who was implicated in the mining 
scandal in the state, was forced to resign from office and later from his political party; A. Raja, the 
Minister of Telecommunications in the Government of India, resigned in the wake of allegations of 
impropriety in the 2G spectrum scandal and strong words from the Supreme Court. However, as far as 
legal accountability for such acts is concerned, evidence of the Court’s success is mixed. The 
application of principles of administrative law has meant that decisions taken pursuant to illegalities 
have been quashed. At the same time, while continuous monitoring of investigation has ensured strict 
interim accountability (i.e., regular orders monitoring investigation, leading to arrests and filing of 
police reports), the conversion of such orders into trials and, further, convictions pursuant to trials is 
low.42 Nevertheless it is still a positive step that we have a judicial system which is not afraid of the 
executive or to take stringent actions against the menace of corruption. 

As has been aptly observed in Swatantar Singh v. State of Haryana,43 corruption is corroding, like 
cancerous lymph nodes, the vital veins of the body, politics, social fabric of efficiency in the public 
service-would improve only when the public servant devotes his sincere attention and does the duty 
diligently, truthfully, honestly and devotes himself assiduously to the performance of the duties of his 
post. The reputation of corrupt would gather thick clouds around the conduct of the officer and gain 
notoriety much faster than the smoke.44 

 

RECOMMENDATIONS 

Certain steps are necessary to be taken in order to reduce the presence of corruption in India. They are 
as follows: 

1. Independence of judiciary 

 
42 Rathin and Alok, n 5. 
43 (1997) 4 S.CC.14: 1997 S.C.C.(L&S) 909. 
44 State of M.P. v. Shambhu Dayal Nagar, [2007] 1 S.C.C.(Cr) 1. 
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The infiltration of judiciary by political influence is being observed for a period of time. It is 
pertinent that judiciary should not be working under any pressure. It is the pillar of justice in 
the country and no justice can be delivered if it is compromised in any form. It gives space for 
biasedness, which is fundamentally against rule of law.  

2. Filling up of vacancies and speedy trial of corruption cases 
There has been a dearth of quality judicial officers and judges who could impart justice in a 
better manner to the common man. A mechanism is required that ensures early disposal of 
cases related to corruption.  

3. Creation of special courts  
With the Supreme Court already burdened with millions of cases, special courts need to be 
provided to the public for better disposal of matters related to corruption. Corruption is 
responsible for the downfall of economy; thus, such matters should be dealt at the earliest and 
it cannot happen until it has special courts dealing only with such matter. Simultaneously the 
appellate system of such special courts must be in consonance with a vertical chain of system, 
wherein the appellate authority in itself is a special court. 

4. Change in education system 
The students of legal background must familiarise themselves with the prevailing system 
related to corruption in the country so as they understand the implications of the crime. The 
syllabus should configure to the changing laws in relation to corruption.  

5. Laws need to be refined 
Lastly but not the least, it is necessary that the laws must provide the courts with utmost power 
to deal with cases of corruption. The executive must be stringent with respect to officials found 
to be indulging in this practice. Government process reengineering is an important concept, 
which says that laws need to be prepared in such a form that layman also understands it and 
the process becomes simpler to reach the courts. 
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RIGHT TO SPEEDY TRIAL IN INDIA: A CRITICAL ANALYSIS OF ITS 
IMPLEMENTATION 

- Tejas Sateesha Hinder & Aakash A. Rao1 

 

ABSTRACT 

The right to speedy trial took birth in Magna Carta, an English law document. The philosophy 
regarding the same has been developed to a good extent but the goals that are sought to be achieved 

are not on its ideal path. The right basically talks about the speedy disposal of cases and 
effectiveness of judiciary. The Indian Constitution’s Article 21 deals with the same in India. 

Various provisions of the Code of Criminal Procedure sometimes act as catalyst in prolonging the 
proceedings in criminal cases such as Section 309, which deals with the adjournments and power of 

courts to postpone the hearing. Vacation of courts and hurried legislations also contribute to the 
same problem. Investigative agencies are one of the many role players that cause unnecessary delay 

in filing charge-sheets in such cases. The accused in most cases suffer great amount of delay, in 
some cases even to the extent of thirty years till the final verdict is given which causes mental as well 
as physical agony which in turn raises a fundamental question – that whether the accused are even 
able to exercise the said right which is fundamental and basic to preserve his dignity included in his 

life and liberty? 

This paper shall, in addition to bringing to light the evolution of the Right to Speedy Trial in India, 
put forward judicial interpretations of this right and suggestions for implementation of the same by 
the Supreme Court and various High Courts of States. In addition to this, the authors explore the 

problems and hindrances which cause the ineffective implementation of this right, for the purposes of 
which the authors individually look into the initial absence of strict guidelines for its implementation, 
and the causes which have impeded the implementation of the same. Finally, the paper puts forward 

suggestions that can be considered for the purposes of implementation of this right, in which the 
authors suggest measures to implement guidelines issued by Courts as well as Reports of various 

Committees constituted for the purposes of studying Criminal Justice Administration. 

 

EVOLUTION OF RIGHT TO SPEEDY TRIAL IN INDIA 

Although the right to speedy trial has found its place in the Indian laws in the late 20th century, but it 
has been existing since ancient times taking us back to the reign of Henry II (1154-1189), where the 
Code consisted of twenty-two articles including speedy justice to all litigants one of them.  The said 
right then followed its course in the Magna Carta of 1215 and the famous tomes of Sir Edward Coke.2 
Thus, the right existed in English law from a very long time which led to the revolutionaries in colonial 
America recognizing it.  

India got independent from British rule in 1947 and the Constitution came into force in 1950. The 
framers of our Constitution per se did not explicitly state anything so as to include a defendant’s right 

to speedy trial in the text. When emergency took place and was lifted, it was then that the Courts 
realized and finally began to examine the importance of not letting the under-trial prisoners suffer in 
prisons.  Justice P.N.Bhagwati, who is known as the most aggressive protector of individual liberties 

 
1 Students, 2nd year, BA LLB, National Law Institute University, Bhopal 
2 Darren Allen, The Constitutional Floor Doctrine and the Right to Speedy Trial, 26 Campbell L. Rev. 101, 103(2004 
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established for the first time that a defendant had a fundamental right to speedy trial under Article 21 
of the Constitution of India.3 

In the United States, the Sixth Amendment guarantees the right to speedy trial of an accused which 
provides: 

“In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial”. 

As already mentioned above, the Indian Constitution does not specify the said right to an accused, yet 
it is desired as a rule of law that the cases be disposed of speedily in India. The principles of distributive 
justice also mandates it. Article – 21 of the Constitution in consonance with Articles – 14, 38, 39 and 
39-A make it an integral part of the distributive justice enshrined in the Preamble.  As far as the Indian 
criminal procedure is concerned, the right has its place in the Code of Criminal Procedure, 1973 (herin 
referred to as Cr.P.C) which has the following objectives:  

• “The accused should get a fair trial in accordance with the accepted principles of natural justice. 
• Every effort should be made to avoid delay in investigation and trial which is harmful not only to 

the individuals involved, but also to society; and  
• The procedure to the utmost extent possible, ensure fair deal to the poorer sections of the 

community”4 

These objectives are met out by the Cr.P.C in Sections – 167, 309 and 468, which talk about the speedy 
trial and avoiding inordinate delays in proceedings of trials and investigations. In 1978, the Cr.P.C was 
amended by the Parliament which empowered the State Governments to have Special Courts 
established for cases of special categories to be tried. The same Amendment also empowered the High 
Courts to confer on the said Special Courts, exclusive jurisdiction to try such cases.  But, the problems 
of the under-trials still exists and the Amendment has not been able to cope with it.  

Some International instruments have also necessitated the importance of the right to speedy trial which 
are applicable to India as well. These are: 

1. Universal Declaration of Human Rights, 1948  

Article 8 lays down that, “everyone has the right to an effective remedy by the competent national 

tribunals for acts violating the fundamental rights granted him by the Constitution or by law.” 

Article 10 is associated with the right to speedy trial and provides that "everyone is entitled in full 
equality to a fair and public hearing by an independent and impartial tribunal, in the determination of 
his rights and obligations and of any criminal charge against him."5 

2. International Covenant on Civil and Political Rights, 1966  

Article 9(3) says that "any person arrested or detained on a criminal charge shall be brought promptly 
before a judge or other official authorized by law and shall be entitled to trial within reasonable time 
or to release."  

The right to a fair trial is protected in Articles 14 and 16 of the ICCPR which has over one hundred 
and seventy State signatories and includes a promise to afford defendants the right to a speedy trial.6  

 
3 Hussainara Khatoon v. Home Ministry (1979) 3 S.C.R. 169 
4 Dr. S. A. K. Azad, Criminal Justice System and Right to Speedy Trial: A Legal Analysis, Pratidhwani the Echo, Volume-
V, Issue-II, October 2016, Page No. 20-27 
5 http://www.un.org/en/documents/udhr/ 
6 https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx 
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Although Indian laws now have all the above-mentioned rights include, but their proper 
implementation is still a far-fetched reality. 

 

PROBLEMS IN IMPLEMENTATION 

In a criminal trial, the judge, the litigants as well as the lawyers play integral roles when it comes to 
speedy disposal of cases. The arrears in the Indian Justice System have been ever increasing and 
expanding and have reached an alarming rate. Actions at various levels and effective measures must 
be taken so as to ensure disposal of cases in reasonable time while not affecting the quality of justice 
delivered.  

Various committees have given recommendations from time to time to reduce inordinate delay in 
criminal proceedings. As already mentioned above, Cr.P.C has also been amended with a view to make 
the proceedings less time consuming. Alternative tribunals, special courts have also been established 
so as to reduce congestion in courts.  

The Supreme Court at various instances has issued directions to the Center as well as the States to 
provide infrastructure to the Courts.  The use of technology and modern tools has been realized by the 
Apex Court so as to make the system better. Attempts through judicial training have also been made 
so as to ensure judicial reforms, but it is disheartening to conclude that there still exists a mountain of 
arrears in the Courts today which has and is resulting in the denial of justice.  

There are two sides to this. On one side, there are a large number of accused people who are detained 
and kept in prisons while awaiting the decisions of their respective trials and on the other hand, there 
are complaints of less number of convictions.  The lawyers and the judges are the best to respond to 
such concerns. 

The delay in such cases is an important concern as can be seen in various cases which have been 
decided or still in the process of trial for a period of more than 20, 30 and 40 years. The Supreme Court 
has played a pro- active role in ensuring the right of accused as well as victim to speedy trial but the 
main concern is that the said right must be recognized at the grass root level i.e. the Trial Court. 

In State of West Bengal v. Anwar Ali Sarkar7, a Bench of seven judges of the Supreme Court held that 
“the necessity of a speedy trial is too vague and uncertain to form the basis of valid and reasonable 

classification .It is too indefinite as there can hardly be any definite objective test to determine it. It is 
no classification at all in the real sense of the term as it is not based on any characteristics which are 
peculiar to persons or to cases which are to be subjected to the special procedure prescribed by the 
Act.” 

In Machander v. State of Hyderabad8, the Supreme Court refused to remand the case back to the trial 
court for fresh trial because of delay of five years between the commission of the offence and the final 
judgment of the Supreme Court. The Supreme Court has categorically observed: “We are not prepared 

to keep persons on trial for their live and under indefinite suspense because trial judges omit to do their 
duty …….. We have to draw a nice balance between conflicting rights and duties ……. While it is 

incumbent on us to see that the guilty do not escape, it is even more necessary to see that the person 
accused of crimes are not indefinitely harassed …. While every reasonable latitude must be given to 
those concerned ‘with the detection of crime and entrusted with administration of justice, but limits 

must be placed on the lengths to which they may go.” 

 
7 AIR 1952 SC 75 
8 AIR 1955 SC 792. 
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The Supreme Court in Maneka Gandhi v. Union of India 9has stated clearly held that Article 21 of the 
Constitution of India confers a fundamental right on every individual not to be deprived of his life or 
personal liberty except according to procedure established by law and such procedure as required under 
Article 21 has to be “fair, just and reasonable” and not “arbitrary, fanciful or oppressive”. The court 

has further stated that “If a person is deprived of his Liberty under a procedure which is not 

‘reasonable’, ‘fair’ or ‘just’, such deprivation would be violative of his fundamental right under Article 
21 and he would be entitled to enforce such fundamental right and secure his release.” The apex Court 

has observed that in the broad sweep and content of Article 21 right to speedy trial is implicit. 

The Apex Court’s decision in Hussainara Khatoon(iv) v. Home Secretary, State of Bihar10 is a land 
mark in the development of speedy trial jurisprudence. In the instant case, a writ of habeas corpus was 
filed on behalf of men and women languishing in jails in the State of Bihar awaiting trial. Some of 
them had been in jail for a period much beyond what they would have spent had maximum sentence 
been imposed on them for the offence of which they were accused. Alarmed by the shocking 
revelations made in the writ petition and concerned about the denial of the basic human rights to those 
“victims of callousness of the legal and judicial system”, Supreme Court went on to give a new 

direction to the Constitutional jurisprudence. In doing so, the Court heavily relied on its decision in an 
earlier case in which the Court gave a very progressive interpretation to Article 21 of the Constitution. 
Taking this interpretation to its logical end, P.N. Bhagwati J., in Hussainara Khatoon’s case said: 

“…Procedure prescribed by law for depriving a person of his liberty cannot be reasonable, fair or just 
unless that procedure ensures a speedy trial for determination of the guilt of such person. No procedure 
which does not ensure a reasonably quick trial can be regarded as ‘reasonable, fair or just’ and it would 

fall foul of Article 21. There can, therefore, be no doubt that speedy trial, and by speedy trial we mean 
reasonably expeditious trial, is an integral and essential part of the fundamental right to life and liberty 
enshrined in Article 21.” 

In State of Bihar v. Uma Shankar Ketriwal,11 the High Court quashed the proceedings on the ground 
that the prosecution which commenced 16 years ago and still in progress, is an abuse of the process of 
the Court and should not be allowed to go further. Refusing to interfere with the decision of the High 
Court in the appeal, the Supreme Court said with regard to the delay that such protraction itself means 
considerable harassment to the accused and that there has to be a limit to the period for which criminal 
litigation is allowed to go on at the trial stage. The Court further observed that “We cannot lose sight 

of the fact that the trial has not made much headway even though no less than 20 years have gone by, 
such protection itself means considerably harassment to the accused not only monetarily but also by 
way of constant attention to the case and repeated appearances in Court, apart from anxiety. It may be 
said that the respondents themselves were responsible in a large manner for the slow pace of the case 
in as much as quite a few orders made by the trial Magistrate were challenged in higher Courts, but 
then there has to be a limit to the period for which criminal litigation is allowed to go on at the trial 
stage.” 

In Raghubir Singh v. State of Bihar,12 a Bench of two judges of the Supreme Court held that the right 
to speedy trial is one of the dimensions of the fundamental right to life and liberty guaranteed by Article 
21. The question whether the right to speedy trial has been infringed depends upon various factors. A 
host of question may arise for consideration: Was there delay? Was the delay inevitable having regard 
to the nature of the case? Was the delay unreasonable? Was the delay caused by the tactics of the 
defence? There may be other questions as well. But ultimately the question of infringement of the right 

 
9 (1978) 1 SCC 248. 
10 (1980) 1 SCC 81. 
11 (1981) 3 SCC 610 
12 AIR 1987 SC 149 
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to speedy justice is one of fairness in the administration of criminal justice even as ‘acting fairly’ is 

the essence of the principle of natural justice and “a fair and reasonable procedure” is what is 
contemplated by the expression “procedure established by law” in Article 21.  

The most important decision regarding the issue is Abdul Rahman Antulay v. R.S. Nayak13, in which 
the Supreme Court gave a landmark decision and finally adjudicated upon the questions left open in 
Hussainara Khatoon’s case, like the scope of the right, the circumstances in which it could be invoked, 

its consequences and limits etc. The salient features of the decision are as follows:  

(a) Right to speedy trial flowing from Article 21 encompasses all the stages namely, the stage of 
investigation, inquiry, trial, appeal, revision and retrial.  

(b) In every case, where right to speedy trial is alleged to have been infringed, the first question to be 
put and answered is who is responsible for the delay? Proceedings taken by either party in good 
faith, to vindicate their rights and interests, as perceived by them, cannot be taken as delaying tactic 
nor can the time taken in pursuing such proceedings be counted towards delay.  

(c) While determining whether undue delay has occurred one must have regard to all the 
circumstances, including nature of offence, number of accused and witnesses, the workload of the 
Court concerned, prevailing local conditions and so on.  

(d) Each and every delay does not necessarily prejudice the accused. However, inordinately long delay 
may be taken as presumptive proof of prejudice. Prosecution should not be allowed to become a 
persecution. But when does the prosecution become persecution, depends upon the facts of a given 
case.  

(e) Accused’s plea of denial of speedy trial cannot be defeated by saying that the accused didn’t 

demand a speedy trial.  
(f) The Court has to balance and weigh the several relevant factors- ‘balancing test’ and ‘balancing 

processes – and determine in each case whether the right to speedy trial has been denied in a given 
case.  

(g) Charge or conviction is to be quashed if the Court comes to the conclusion that right to speedy trial 
of an accused has been infringed. But this is not the only course open; it is open to the Court to 
make such other appropriate order – including an order to conclude the trial within a fixed time 
where the trial is not concluded or the sentence where the trial has concluded, as may be deemed 
just and equitable in the circumstances of the case.  

(h) It is neither advisable nor practicable to fix any time limit for trial of offences because time required 
to complete trial of a case depends on the nature of the case.  

(i) An objection based on denial of right to speedy trial and for relief on that account should first be 
addressed to the High Court. Even if the High Court entertains such a plea, ordinarily it should not 
stay the proceedings, except in a case of grave and exceptional nature. Such proceedings in High 
Court must be disposed of on a priority basis. 

The Antulay judgment was followed in many following cases. But the Court realized in “Common 

Cause” a Registered Society through its Director v. Union of India14 that many accused who are on 
trial for committing minor offences and do not have enough resources to furnish security or bond to 
secure bail languish in jails for a long period of time. Thus in this case, the Apex Court gave several 
guidelines as to when the accused may be released even on not furnishing bail bond if he has been in 
jail for a specific period while the trial is going on. 

In All India Judges’ Association v. Union of India15, the apex Court held that it is a constitutional 
obligation of this Court to ensure that the backlog of cases is decreased and efforts are made to increase 

 
13 (1992) 1 SCC 225 
14 (1996) 4 SCC 33. 
15 (2002)4 SCC 247. 
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the disposal of cases. Apart from the steps which may be necessary for increasing the efficiency of the 
judicial officers, it appears that the time has come for protecting one of the pillars of the Constitution, 
namely, the judicial system, by directing increase in the judges strength from the existing ratio of 
judge-population ratio. 

All these cases show that even after recognizing the right to speedy trial, there is not much 
improvement in reality. Justice is served but after a long period of time which may be as long as 40-
50 years. Thus, all those who participate in a trial are responsible.  

In all the above mentioned cases, the sorry conditions existed because in some cases, either there is 
vacancy of judges, the police does not complete the investigation in time, the lawyers ask for dates for 
petty reasons, the accused himself causes delay.  

 

CONCLUSION AND SUGGESTIONS 

There are still pending cases in India in which the accused still languishes behind the bars. In order to 
change the scenario and make the system pro-human rights and criminal justice and realize the right 
to speedy trial in India, it is important to bring into effect the recommendation of our Law Commission 
and the Malimath Committee16. 

• “The Law Commission (under the chairmanship of Justice M.P. Thakkar) in its 142nd Report 
considered the concept of Plea Bargaining to overcome the problem of mounting arrears of 
criminal cases. The Commission conducted a survey to ascertain whether the legal community was 
in support of plea Bargaining and also to gather opinions on the applicability of the practice if the 
earlier response was in the affirmative. Further, the Law Commission, in its 154th  Report reiterated 
the need for remedial legislative measures to reduce the delays in the disposal of criminal trials 
and appeals and also to alleviate the suffering of under trial prisoners. The 177th Report of the Law 
Commission, 2001 also sought to incorporate the concept of Plea Bargaining. The Malimath 
Committee thus affirmed the recommendations of the Law Commission of India in its 142nd and 
154th Reports.  

• One possible scheme or re-classification of offences in the above context can be the enactment of 
four different codes, namely –  

1. Social Welfare Offences Code (minor infractions of quasi-criminal nature to be compounded at 
the earliest stage with compensatory remedies);  
2. Correctional Offences Code (minor but more serious infringements which warrant penal 
remedies, but of a correctional/reformative nature not involving imprisonment which are also 
subject to negotiated settlements;  
3. Economic Offences Code (offences involving fraud and endangering economic health of the 
nation which warrant severe economic deterrence); and  
4. Penal Code (hard crimes including organized crimes and terrorism which need to be dealt with 
strong responses from society). 

• The Committee has also recommended changes in the investigation procedure: 
(a) Investigation wing to be separate from law and order wing;  
(b) Better supervision through an officer of the rank of IGP in the State crime branch;  
(c) Police Commissionerate system in all urban cities and towns;  

 
16 The (Malimath) Committee on Reforms of Criminal Justice System: Premises, Politics and Implications for Human 
Rights, AMNESTY INTERNATIONAL INDIA, September 2003 
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(d) Removal of difference between cognizable and non-cognizable and compulsory registration of 
all crimes;  
(e) Audio/video recording of statements of witnesses, dying declarations and confessions to be 
mandated by law.  
(f) Mobile Forensic Units in every district and increased dependence on scientific evidence for 
which sustained training and strict directions to be given 
(g) Section 167 Cr.P.C. to be amended to authorize court to extend detention period to 180 days 
instead of 90 days for filing charge sheet or entitling bail;  
(h) Increase the permissible period of police custody to 30 days instead of 15 days (section 167(2) 
of Cr.P.C.) and this period to exclude time where the accused was not available for investigation;  
(i) Statement be allowed to be used for contradicting and corroborating the maker of the statement 
(section 162, Cr.P.C).  
(j) Section 25 of the Evidence Act, to be amended to allow confession recorded by an 
Superintendent of Police (SP) or officer above him to be admissible in evidence;  
(k) Police to be authorized for interception of electronic communication for prevention or detention 
of crime.”17 

• The Committee has also recommended that the vacation of courts be reduced in order to ensure 
speedy trial in cases. Also, to clear the backlog of cases, help of retired judges can be taken who 
are mentally and physically fit. This would also help the courts as well as the litigants. 

• The use of modern tools and technology would ensure quicker investigation process. 
• Legal awareness camps by NGOs , law colleges etc. must be organized so as to make people aware 

about the provisions of the Code and demand the observance of such provisions if they are violated 
by the courts themselves or the lawyers. 

• A supervisory body should be made at the district level so as to monitor cases which involve delay 
in proceedings. 

• Establishment of additional fast track courts would decrease the burden of courts having backlog 
of cases. 

As far as the judges in our country are concerned, their image is based on how they handle the cases, 
to the litigants as well as the public. But at present, various drawbacks exist. To overcome these 
drawbacks, in a seminar on judicial reforms held at New Delhi on 23 February 2008, the Hon'ble 
Justice K.G. Balakrishnan, the Chief Justice of India, stated that, "we are trying to have planned 
approach to delay and arrears reduction. We are trying to have national minimum court performance 
standards that the people of India expect from the subordinate court. " We propose to have the 
following elements: 

(i) Disposal level of the national system should be raised from 60% of total case load (as of now) 
to 95% - 100% of total case load in five years. This will require this target to be established at 
the district, and State levels as well. 

(ii) Each court to ensure that not more than 5% of the cases in that court should be more than 5 
years old (5x 5 rule) within the next three years, and in 5 years to ensure that not more than 1% 
of the cases should be more than 1 year old (1x1 rule).  

(iii) Time tables to be established for every contested case and monitored through a computerized 
signaling system (NJA has developed and piloted a model).  

(iv) Case numbers to indicate "litigation start dates" prominently in addition to filing dates.  
(v) Use of Alternative Dispute Resolution for civil cases and 'plea bargaining' for criminal cases 

to be enhanced and monitored through a nation-wide computerized tracking system.  

 
17 ibid 
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(vi) Bottleneck Monitoring: Four keys bottlenecks causing delays in civil and criminal process to 
be monitored through a computerized system and special attention to be provided through a 
special cell at the State and District level to resolve issues in coordination with executive 
agencies: (a) Service process; (b) Adjournments; (c) Interlocutory orders; and (d) Appearance 
of witnesses and accused.”18 

Thus, it is necessary that some of the above mentioned recommendations be borne in mind and the 
criminal law be amended in order to implement the right to speedy trial and eliminate inordinate delay 
in trial proceedings. 

The latest landmark judgment on the said issue came in 2017 which were two writ petitions filed 
namely Hussain v. Union of India19 with Aasu v. State of Rajasthan20. In the first case, appellant were 
in custody pending trial for offence under S-21(c) of the Narcotic Drugs and Psychotropic Substances 
Act, 1985 since August, 2013 whereas in the second case, the appellant was in custody since 2009. He 
was convicted under S-302 of Indian Penal Code and got his bail application rejected by the High 
Court pending appeal.  

The Supreme Court in the first case disposed of the petition stating that “S-436 A applies only during 
trial and the first case is not covered by the said provision as the appellant therein has not undergone 
the requisite detention period to claim bail under the said provision.”  

For the second case, the Apex Court relied on Smt. Akhtari Bi v. State of M.P21. and Surinder Singh 
alias Shingara Singh v. State of Punjab22  and stated that since the period of 5 years for disposing of 
the appeal has not been exhausted, it is not applicable on the present case has the appeal in High Court 
is of 2013. 

Although the court did not quash the proceedings and directed the respective courts to dispose of the 
pending trial/appeal in six months, it dealt with the issue of infringement of right to speedy trial again 
in detail. The court stated that it is not necessary to repeat the various guidelines already given by the 
court time and again in many cases and laid emphasis on the duty of High Courts to enforce those 
guidelines in their subordinate courts. 

The court reiterated the recommendations given by the Law Commission in its 245th Report to make 
additional courts and alike matters and the importance of the National Court Management Systems 
Committee (NCMSC) to determine additional number of courts required. 

The following directions were given by the Supreme Court in Imtiyaz Ahmed v. State of U.P23, in 
which the report was considered: 

i. Until NCMSC formulates a scientific method for determining the basis for computing the required 
judge strength of the district judiciary, the judge strength shall be computed for each state, in 
accordance with the interim approach indicated in the note submitted by the Chairperson, NCMSC; 

ii. NCMSC is requested to endeavour the submission of its final report by 31 December 2017; 

 
18 Presidential Address by Justice K.G. Balakrishrian, Chief justice of India, All India Seminar on "Judicial Reforms" held 
on 23 & 24 February, 2008 at Vigyan Bhawan, New Delhi, Souvenir vol. II, pp. 13-14. 
19Criminal Appeal No..509 OF 2017 
20Criminal Appeal No..511 OF 2017  
21 Criminal Appeal No. 320  of  2001 
22Criminal Appeal No. 1154 of 2005 
23 Criminal Appeals No.s.254-262 OF 2012 
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iii. A copy of the interim report submitted by the Chairperson, NCMSC shall be forwarded by the 
Union Ministry of Law and Justice to the Chief Justices of all the High Courts and Chief Secretaries 
of all states within one month so as to enable them to take follow-up action to determine the 
required judge strength of the district judiciary based on the NCMSC interim report, subject to 
what has been stated in this judgment; 

iv. The state governments shall take up with the High Courts concerned the task of implementing the 
interim report of the Chairperson, NCMSC (subject to what has been observed above) and take 
necessary decisions within a period of three months from today for enhancing the required judge 
strength of each state judiciary accordingly; 

v. The state governments shall cooperate in all respects with the High Courts in terms of the 
resolutions passed in the joint conference of Chief Justices and Chief Ministers in April 2016 with 
a view to ensuring expeditious disbursal of funds to the state judiciaries in terms of the devolution 
made under the auspices of the Fourteenth Finance Commission; 

vi. The High Courts shall take up the issue of creating additional infrastructure required for meeting 
the existing sanctioned strength of their state judiciaries and the enhanced strength in terms of the 
interim recommendation of NCMSC; 

vii. The final report submitted by NCMSC may be placed for consideration before the Conference of 
Chief Justices. The directions in (i) above shall then be subject to the ultimate decision that is taken 
on receipt of the final report. 

viii. A copy of this order shall be made available to the Registrars General of each High Court and to 
all Chief Secretaries of the States for appropriate action.” The said matter now stands adjourned to 

July, 2017. 

The Court considered another suggestion for remedying the delay in proceedings because of absence 
of accused and talked about S-339 B of Cr.P.C., 1898 of Bangladesh which was added by an 
amendment which states that after publishing the requirement of presence of accused in two national 
daily Bengali newspapers, the accused may be tried in his absence if there is compliance with the 
requirements of S-87 and S-88, the Court has reason to believe that an accused person has absconded 
or concealing himself so that he cannot be arrested and produced for trial and there is no immediate 
prospect of arresting him. 

Many other issues related to increasing the strength of judges in courts, digitalization, regular 
monitoring of subordinate courts, the Delay and Arrears Committee’s work were discussed by the 

Court. The frequent strikes called out by lawyers was another aspect which was criticized by the Apex 
Court and it drew attention to all authorities in this regard i.e the Central Government, the State 
Governments, Bar Councils, Bar Associations, High Courts etc. to deal with the issue.   

Applauding the improvement of figures in disposal of cases in Punjab & Haryana High Court, the 
Supreme Court again emphasized on time frames within which proceedings have to take place so that 
administration of justice is carried out efficiently and its quality is also not affected, and urged State 
Governments to provide necessary funds for the infrastructure and the High Courts to supervise their 
subordinate courts regularly in this regard. 

If all the guidelines are worked upon effectively with participation of all authorities involved, 
surely it will prove successful in the coming years as is evident in the High Court of Punjab 
& Haryana
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SCAVENGING DIGNITY IN THE ERA OF HUMAN RIGHTS: A STUDY OF 
MANUAL SCAVENGING IN INDIA 

- Sagnik Sarkar & Jitmanyu Satpathi1 

 

ABSTRACT 

As per John Locke, the society/state was formed and was to be ruled by all-powerful Leviathan to 
ensure that every people have the right to life, liberty and property to ensure dignified survival. The 
aim was to ensure not animalistic survival as it was in the state of nature but survival on the lines of 

Aristotle’s ‘good life’. Needless to say, the Supreme Court has ensured that the right to life under 
article 21 encompasses the right to dignity as well since only when a person a dignified life then only 

life will attain its true meaning. The whole idea of society gets vitiated if a certain class of people 
selected based on caste are forced to undertake menial, degrading work only to ensure their mere 

survival. Such is the condition of manual scavengers who are the most neglected and harassed class 
of people whose death are not even registered on the death certificate. 

In this paper, we tried to understand what creates such discrimination and why such people are 
forced to undertake such menial work. Thereafter the paper analyses the legal standpoint on this 

topic by analysing the related laws and different High Courts and Supreme Court judgements. And 
lastly, the result of the different judicial committee are analysed to understand whether those 

committees have able to achieve its intended result or not. Finally, the paper is concluded by giving 
suggestion as how such degradation of human life can be stopped. 

 

INTRODUCTION 

The preamble of the constitution, in its bold letters, reflecting the national character of all the people, 
transpired the ideals to all the nations those mesmerizing words which still looked upon when the 
constitution is in doubt, “WE, THE PEOPLE OF INDIA…” . But, does that “WE” when those iron 

pens wrote it, reflect only those of upper caste or those have considerable wealth & can make their 
voices heard, or to those who were considered “respectable” as per our societal standards? If the words, 

“WE” was meant for all, then it by default includes manual scavenger, who is one of the most 
marginalised, discriminated against people in today’s society. They are the ones who we need the most 
and are the ones who are disgraced the most. They not only live in inhuman conditions, but their work 
environment is also pathetic. Moreover, they are made to do that work without any protective shields 
and are even exploited in monetary aspect. Even after enacted of The Prohibition of Employment as 
Manual Scavengers and their Rehabilitation, Act 2013 (PEMSR) many state government has not made 
any substantial changes in its working to give effect to it. It may seem that they may have the freedom 
to work any other jobs, but in further analysis, it shall be seen that they’re forced to do this heartless 

work because of their caste since these are called caste-based jobs and they are hereditary means 
throughout one’s generation one has to do that particular work or else face the wrath of the society. 
They have been neglected of right to human dignity, equality and liberty for over 60 years and even 
after several judicial pronouncements, they are still living in that condition.  

 

REASONS FOR PERSISTENCE 

 
1 Students, National Law University, Odisha 



 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

 

Page | 76  
 

The problem of manual scavenging has persisted in India despite various legislative and constitutional 
prohibitions against this practice. The various reasons for this can be grouped under two broad heads: 
caste-based customs and discrimination and socio-economic pressures and compulsions. 

Caste-Based Customs and Discrimination 

The caste system has long regulated civil, social and economic life in India by a process of social 
stratification that designates and ranks groups based on descent and confines them to a particular 
occupation. Such caste-based organizations are governed by feudal customs and are enforced both 
socially and economically.2 This is exacerbated by the fact that caste is considered hereditary and an 
individual’s religious affiliations do not enter the equation.3 A community’s access to resources and 

its ability to control land and other productive resources has long been impacted by the caste 
designation of that community which established congruence between caste and class.4     

The Indian caste system has four principal categories (called varnas): Brahmins (priests and teachers), 
Kshatriyas (rulers and soldiers), Vaisyas (merchants and traders) and Shudras (painters and artisans).5 
There also exists a separate category called varna-sankara which falls outside the caste system. The 
people belonging to this category are called ‘Dalits’ and were traditionally considered so inferior to 
the members of the other varnas that they were considered “polluting” and therefore “untouchable”.6 
Even within the Dalit community, the manual scavengers usually belong to the Hindu Valmiki sub-
caste with further regional subdivisions like Chuhada, Rokhi, & Mahatar etc.7 The people belonging 
to these communities are at the very bottom of the social order and thus face discrimination even within 
the Dalit community. They are considered fit for only the most “polluting” labour and are thus 

consigned the task of manual scavenging. 

The modern practice of manual scavenging is in many ways a continuation of the traditional jajmani 
system. Under this system, service and artisan class households serve upper-class households or 
jajmans in the village. Thus women engaged in cleaning private toilets ‘inherit’ this practice when 

they marry into a family serving a particular jajman and join their mothers-in law in cleaning and 
disposing of waste from the upper-class household. Thus, the hereditary nature of such occupations, 
the caste-based discrimination which prohibits those born into the scavenger classes from taking up 
any other occupation, and the discrimination meted out to them all serve to keep the process of manual 
scavenging going in a kind of vicious circle of caste-based feudal customs and discrimination. 

Socio-Economic Factors 

Various social and economical factors also play a part in the persistence of Manual Scavenging. 
Women engaged in the manual scavenging face a lot of pressure from within their families and their 
communities to continue with manual scavenging as there are few other sources of livelihood available 
to them.8 These communities are among the poorest and most marginalized in India and even food 
security is a challenge for them. Without a reliable source of income and almost no prospects of other 

 
2 Sukhadeo Thorat, Caste, Social Exclusion and Poverty (Gautam Printers 2013) 6-7.    
3 Ghanshyam Shah, ‘Introduction: Caste and Democratic Politics’ in Shah (ed), Caste and Democratic Politics in India 
(Anthem South Asian Studies 2002) 5.     
4 Uma Chakravarti, ‘From Fathers to Husbands: Of Love, Death and Marriage in North India’ in Sara Hossein and Lynn 

Welchman (eds), ‘Honour’: Crimes, Paradigms and Violence against Women (Zed Books 2005).        
5  Human Rights Watch, India – Broken People: Caste Violence against India’s Untouchables (March 1999) 20-21 
<www.hrw.org/reoprts/1999/india/> accessed 15 June 2018.   
6 ibid.  
7 Vibhawari Kamble, Steps Towards the Elimination and Eradication of Manual Scavenging Practice: Advocacy Manual 
for NGO’s, CBO’s and other related organizations <www.idsn.org/uploads/media/Manual_for_advocacy_2.doc> 
accessed 15 June 2018.   
8 Jan Sahas Social Development Society, Socio Economic Status of Women manual Scavengers: Baseline Study Report, 
2014 (2014) 4  <www.unwomensouthasia.org/assets/Baseline_-Jan-Sahas.pdf> accessed 17 June 2018. 
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work, most of these families rely on the handouts given to the women to survive. Under the traditional 
system, the women who clean the dry latrines in upper-caste households are given some food in 
exchange for their services like leftover chapattis (bread), and permission to use communal resources 
like wells etc. for short periods of time.    

Thus the severe lack of job opportunities and the near destitute status of most scavenger families play 
a major role in perpetuating the practice of manual scavenging. In the absence of any fixed source of 
income and lack of prospects of getting other jobs, the families depend on manual scavenging as a way 
to obtain food. Family pressure also plays a part; the in-laws often depend on the income brought by 
the women through manual scavenging and this can make it difficult for the women to refuse the work 
even if they want to. In this manner, several socio-economic factors like poverty, lack of job 
opportunities due to caste discrimination, family and social pressure and pervading hopelessness about 
their situation along with the stigma of being born into a caste of manual scavengers, all combine to 
keep thousands of families engaged in the degrading, disgusting and dehumanizing profession of 
manual scavenging.  

 

HUMAN RIGHTS VIOLATIONS 

The practise of Manual Scavenging violates many of the human rights of the people who are engaged 
in it. These violations are either directly connected with the practice itself or are an inevitable 
consequence of it. Manual Scavenging broadly violates the following universal human rights and 
freedoms of those involved in it (besides Constitutional Rights): The Right to Human Dignity, 
Freedom from Caste Discrimination, The Right to Health and the Right to Gender Equality. 

The Right to Human Dignity 

The precise meaning of the right to human dignity has proven to be somewhat elusive. The UDHR 
contains the declaration: “All human beings are born free and equal in dignity and rights.”9 The 
ICESCR10 also reiterates this provision in its preamble. However, it has been argued by an authority 
on human rights law that a case-by-case definition of human dignity is more desirable than any broad 
universal interpretation.11 

The Constitutional Court of South Africa proposed one interpretation in the De Reuck12 case. In that 
case, the Court opined that the criminality of child pornography was compatible with human dignity 
as it was a restriction on something that was viewed as an “evil in all democratic societies.”13 This 
interpretation is actually somewhat problematic for the problem of manual scavenging, as there is little 
evidence of a major societal outcry against this practice in India. However, the Court referred to the 
harm committed against the victims many more times than the perceived harm to the society.14 Thus, 
while societal condemnation or disapproval is a factor, it is not the only factor and physical harm and 
social degradation are fundamentally opposed to and incompatible with human dignity. 

Manual Scavenging is a clear violation of the right to dignity. It impairs the scavengers’ intrinsic sense 

of value as their future is pre-determined from birth; since they were born in a particular community, 
they are forced to clear the excrement of upper-caste Indians. Since their work involves the collection 

 
9 Universal Declaration of Human Rights, art 1, UNGA Res 217 (III) (10 Dec 1948) (UDHR).  
10 International Covenant on Economic, Social and Cultural Rights, art 15, UNGA Res 2200A (XXI) (16 Dec 1966) 
(ICESCR).     
11 Christopher McCrudden, ‘Human Dignity and Judicial Interpretation of Human Rights’ (2008) 4 EUR J. INT’L L. 655. 
12 De Reuck v Director of Public Prosecutions (Witwatersrand Local Division) and Others 2003 (1) SA (CC) at 19 (S. 
Africa).  
13 ibid.  
14 ibid. 
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and disposal of feces and human excrement, there is a strong social stigma associated with them as 
“polluted” and “unclean”.15 Dalits scavengers are denied entry into temples, forced to eat from separate 
cutlery, and are even denied access to the communal burning ghats. The children of these scavengers 
are prevented from attending school so that the other “upper-caste” children are not “polluted” by 

association with them.16 Thus, the practice of Manual Scavenging diminishes the workers’ and their 

families’ sense of worth, value and their essential human dignity. 

Freedom from Caste Discrimination 

Manual Scavenging violates the worker’s freedom from caste discrimination as the workers almost 
always belong to the Dalit community and they are discriminated against based on the work they do, 
which is also linked to their caste and is hereditary. Further, the Supreme Court in the Safai 
Karamchari Andolan17 case found sufficient nexus between caste and Manual Scavenging to violate 
the provisions of the ICERD.18 The UN authoritative committee for the ICERD defines racism as “any 

distinction, exclusion, restriction, or preference based on race, colour, descent, or national or ethnic 
origin.” The Committee further clarified that “discrimination based on ‘descent’ includes 

discrimination based on forms of social stratification such as caste and analogous systems of inherited 
status which nullify or impair their equal enjoyment of human rights.”19   

The Right to Health 

Manual Scavenging also poses enough risks and dangers to the health of workers to violate Article 12 
of the ICESCR20 which codifies the right to health. While the “right to health is not to be understood 

as a right to be healthy”, it does mandate “services and conditions necessary for the realization of the 

highest attainable standard of health.”  

The low pay and demeaning and disgusting working conditions, coupled with the social stigma prevent 
many scavengers from accessing healthcare services. Dermatological infections and respiratory 
problems (asthma and tuberculosis) are par for the course for these workers. A study by the Tata 
Institute of Social Sciences (TISS) found that 80% of manual scavengers died before the age of 60 due 
to health problems and an average of 20 sewer workers died each month from exposure to poor 
working conditions in Mumbai alone.21 Further, the poor state of the public medical sector in India 
forces most urban Indians to turn to the private sector. The poor remuneration received by manual 
scavengers prevents them from going to the private sector despite the hazardous working conditions. 

Further, many manual scavengers experience discrimination within the healthcare system. A study by 
IDSN and UNICEF found that: “Discrimination in access and utilization of health at the Health Centre 
may be (and is often) against Dalits practised during diagnosis, dispensing of the medicine, laboratory 
tests: while waiting in the health Centre, and in paying the user fee.”22 The poor, demeaning, disgusting 
and hazardous working conditions associated with Manual Scavenging, along with the lack of access 

 
15 Human Rights Watch, India: Caste Forced To Clean Human Waste (August 1994) 
<www.hrw.org/report/2014/08/25/cleaning-human-waste/manual-scavenging-caste-and-discrimination-india> accessed 
16 June 2018.  
16 ibid. 
17 Safai Karamchari Andolan v Union of India, (2014) 4 SCALE 165 (India).  
18 International Convention on the Elimination of All Forms of Racial Discrimination (4 Jan 1969) (ICERD). 
19 ibid.    
20 ICESCR (n 9), art 12.  
21  Mallika Kapur, ‘Desperate, disgusted but proud – India’s human waste removers’ CNN (2 October 2014) 
<www.edition.cnn.com/2014/10/02/world/asia/india-waste-scavengers/index.html> accessed 16 June 2018.  
22 Sanghmitra S. Acharya, Access To Health Care And Patterns Of Discrimination: A Study Of Dalit Children In Selected 
Villages Of Gujarat And Rajasthan, Indian Institute of Dalit Studies & UNICEF (2010) 
<www.isdn.org/fileadmin/user_folder/pdf/New_files/India/IIDS_-
_Access_to_Health_Care_and_Patterns_of_Discrimination.pdf>   accessed 17 June 2018 
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to and discrimination in healthcare because of it violates the right to health of the workers. 

Right to Gender Equality 

Manual Scavenging also violates the right to gender equality of the workers, as most of the workers 
are female and they are often forced into the profession and denied many of the opportunities available 
to men in similar circumstances to them. Article 5(a) of the Convention on the CEDAW23 mandates 
member states to eliminate historical practices and customs that perpetuate prejudices about the 
stereotypical roles of males and females in society. 

Manual Scavenging violates this right because women traditionally clean out the residential dry 
latrines while men clean the sewage pipes. This creates a problem of visibility; women are seen 
cleaning and disposing of the waste from the latrines while the work of the men is largely invisible to 
the public eye. This unequal treatment and perception of women violates India’s obligations under 

CEDAW, and thus the practice of Manual Scavenging violates the right to gender equality of the 
women engaged in it. 

Constitutional Rights 

Quite apart from the universal human rights, the Constitution of India24 confers certain basic rights 
and freedoms on all citizens irrespective of race, caste, creed, religion or occupation. Manual 
Scavenging violates a no. of these rights namely- 

• Article 1425: The Right to Equality enshrined in Article 14 is violated as the scavengers are 
deprived of equality in a caste dominated society. They are denied educational opportunities for 
their children, the right to worship in temples and the right to use community resources like wells 
etc. 

• Article 2126: The Right to Life and Personal Liberty has been interpreted to include the Right to 
Human dignity. However, these scavengers are forced to work in deplorable and disgusting 
conditions and are forced to endure societal stigma at every turn. It diminished their sense of worth 
and their essential human dignity. 

• As per article 1727: abolishes untouchability in India. However, upper-caste people often refuse to 
eat with those belonging to the manual scavenger community as they consider them “polluted” and 

“unclean”. They are barred from temples and other places of worship lest they pollute the upper-
caste people by coming into contact with them.   

• Article 19(1) (g)28: The right to practice any profession they are also denied to the manual 
scavengers. Due to societal stigma, they are barred from taking up most professions and face severe 
repression and discrimination if they attempt to do so, including threats of displacement and 
physical abuse. 

 

CASE ANALYSIS 

Judiciary has intervened from time and again in different matters to strengthen the cause of socio-
economic welfare and to make sure those sects of people are not discriminated by the majority of the 

 
23 Convention on the Elimination of All Forms of Discrimination against Women 1979 (CEDAW) 
24 The Constitution of India, 1949. 
25 ibid art 14. 
26 ibid art 21. 
27 ibid art 17. 
28 Ibid art 19(1)(g). 
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people. In many cases, the Supreme Court of India has decided in favour of manual scavenging, but 
the two main cases are as follows: - 

1. Safai Karamchari Andolan v. Union of India29:-  

In this case, the Supreme Court has accepted that manual scavenging is an inhuman, degrading and 
undignified profession. The Supreme Court observed that PEMSR Act, 2013 and the EMSCDL Act, 
1993 neither dilutes constitutional mandate of article 17 of the constitution. SC has held that the Act 
PEMSR, 2013 acknowledges article 17 and 21 of the constitution as the rights of persons engaged in 
sewage cleaning and cleaning tanks as well persons clean human excretion on railway tracks.  

The court also referred to certain international covenants and instruments to which India is signatory 
like UDHR, Convention on Elimination of Racial Discrimination (CERD) and the Convention for 
Elimination of all Forms of Discrimination against Women (CEDAW), for the protection of manual 
scavenger. SC has directed all the state government to implement fully all the provisions of PEMSR 
2013. Supreme Court has laid down further guidelines with regard to rehabilitation of manual 
scavenger:- 

a) Sewer deaths: - entering sewer lines without protective gears will be a criminal offence. And if the 
person died, then the family, members shall receive fine of Rs 10 lakh 

b) Railways: - should take effort to reduce the end of manual scavenging on the tracks. 

c) Provide support for dignified livelihood to safai karamchari women in accordance with their choice 
of livelihood scheme. 

d) Persons released from manual scavenging should not have to cross hurdles to receive what is their 
legitimate due under the law. 

2. Delhi Jal Board v. National Campaign for Dignity & Rights of Sewerage& Allied Workers30 

In this present case, SC passed a landmark judgment highlighting the apathy the plight of 
disadvantaged sections of the society, particularly the manual scavenger who have been deprived their 
right to equality and liberty for more than so years.  The court also criticized the state and central 
government on being insensitive towards the manual scavenger, in the sense that they have shown 
quite a laxity in implementing the right.  Court, in this case, not only ordered higher compensation to 
the families of the deceased but also directed the civic bodies to ensure immediate compliance of the 
directions and orders passed by the Delhi High Court for ensuring safety and security of the sewage 
workers. 

 

MEASURES TO END THIS PERSISTENT PROBLEM 

Indian Legal Framework 

Apart from the plethora of provisions in the constitution of India, there are other separate acts which 
were particularly enforced to protect their interest and to safeguard their human rights. Apart from that, 
there were different judicial committees were established to analyze the problems further so to make 
sure those people does not stay marginalised in the society as an “Untouchables”. 

1. The Protection of Civil Rights Act, 1955: - was made to abolish the practice of untouchability done 
against the member of Schedule Caste and manual scavengers, who were most of the time, were 

 
29Safai Karamchari Andolan (n 16).  
30Delhi Jal Board v. National Campaign for Dignity & Rights of Sewerage& Allied Workers2011 (8) SCC 568. 
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SC. The Act was further amended in 1977 and the name was changed from the Untouchability 
(Offence) Act 1955 to its present name. In this present Act, it makes the practice of untouchability 
both cognizable and non-compoundable offence. 
 

2. Employment of Manual Scavengers and Construction of Dry Latrines (Prohibition) Act, 1993: - 
was made on the lines of article 17 of the Constitution. This Act provides for the prohibition of 
employment of manual scavenger. It provided for punishment up to 1 year imprisonment and a 
fine of Rs. 2000, subject to increase by 100 for continuing violation.  

It does not actually provide prohibition for construction of dry latrines in a direct manner, but 
stated that the Act will come to force after state government will issue a notification regarding 
the prohibition of employment of manual scavenger, which can be issued after a notice of 90 
days and only where there are adequate facilities for the use of water sealed latrines. The Act 
was made to address manual scavenging at the larger perspective, but government failed to 
address manual scavenging for over 18 years, as there was not a single conviction under this 
Act, resulting which, thousands of people are still employed as manual scavengers. It is known 
fact that due to caste-based custom, members of the SC/ST community is often employed as 
manual scavengers31. It can be seen as a mode of forced employments due to which in 2011 
Union Home Ministry directed the states engaging SC/ST in manual scavenging will fall under 
SC/ST atrocities Act32.  
This Act was further amended in 2013, because the old Act did not have any provision 
regarding rehabilitation of the manual scavengers and the new Act is called Prohibition of 
Employment as Manual Scavengers and their Rehabilitation Act, 2013. 
 

3. Prohibition of Employment as Manual Scavengers and their Rehabilitation Act, 2013 (PEMSR): - 
the critical analysis of the present Act is as follows: - 
 
I. After the failure of the previous Act, this bill for this act was drafted in 2012 and it was 

passed by parliament in 2013.  This Act prohibits the employment of manual scavengers, and 
also the manual cleaning of sewers and latrines, without using the protective equipment. The 
main objectives of this act are:- 

a) Prohibition on the employment of manual scavengers 
b) Rehabilitation of manual scavengers. 

II. Under this Act, each local authority, railway authority shall inspect the insanitary latrines 
and should also construct sanitary community latrines. 

III. Furthermore, this Act states under sec 5(2) that owner of each insanitary latrines shall, with 
his own cost shall change it into sanitary latrines, failing which local authority will do it, and 
recover the cost from him. 

IV. As per sec 17 & 18 of the Act, the district magistrate and local authority shall be 
implementing authorities. 

V. The offences under this Act shall be cognizable and non-bailable, according to sec 22, and 
maybe tried summarily. 

VI. The Act provides for carrying out surveys to identify people employees as a manual 
scavenger, as per sec 4(1). 

VII. This Act also declared manual scavenging as being violative of their human rights. 
VIII. This Act, most importantly provides for financial assistance to manual scavengers, 

scholarships to their children and other aid, as per sec 11 & 12. 

 
31Abhishek Gupta, ‘Manual Scavenging: A Case of Denied Rights’ [2016] ILI Law Review 36 <http://ili.ac.in/pdf/paper3> 
accessed on 12 June 2018. 
32Dr. Amrit Patel, ‘Swaccha Bharat Mission: Manual Scavenging, A Question 0f Human Dignity’ (2016) 4 IJRG 77 

<http://oaji.net/articles/2016/1330-1475678117> accessed on 16 June 2018. 
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IX. Under sec 18, its states that the rehabilitation to be implemented under the existing central & 
state government schemes by local authorities. 

X. The Act has also referred to art 46 of the Indian constitution, which states the state shall take 
measure to protect the weaker sections from the social injustice and other forms of 
discriminations. 

XI. As per sec 2(1) (d) of the Act, the term, “hazardous cleaning” means the use of safety 

equipment’s while cleaning, but the act did not specify the type of protective device required 

form the cleaning. 
XII. The Act permits the state governments to empower the Executive magistrates to conduct 

trials for offences. 
XIII. Sec 31 of the Act has given statutory responsibility to National Commission for Safai 

Karamcharis to monitor the implementation of the present Act. 
XIV. As per this Act, each local authority like Municipal Corporation, village Panchayat, village 

council, have respective jurisdiction to construct sanitary community latrines. 
XV. The District magistrate and the local authority shall be implementing authority. 

 

The Act has been criticized for a lot of reasons, some of which are as follows33:- 

I. One of the criticisms of this Act is that it legalized the manual scavenging if done in a proper 
manner. As per the sec 2(1) (g), it prohibits the manual scavenging in any form but legalized 
of done by using protective gears and other devices. 

II. Again, in sec 4, it talks about manual scavenging on the lines of insanitary latrines, open pit, 
while the scavenging due to open defecation in most of the urban areas due to lack of 
sufficient sanitation is not addressed. 

III. The most glaring controversy arises from sec 39(1) which talks about the power of central 
government, to exempt any area, category of people from any provision of this Act, thus the 
central government had the power to defeat the entire provision of the Act. 

IV. Another controversy of the Act is that as per sec 4(2), it states that, “shall also construct 
adequate number of sanitary community latrines, within such period not exceeding three 
years from the date of commencement of this Act, as the appropriate Government may, by 
notification, specify, so as to eliminate the practice of open defecation in their jurisdiction”, 

so it means that the manual scavenging will continue to be practiced for three years firm the 
date of commencement of this Act. 
 

4. National Commission for Safai Karamcharis Act, 1993: - The Act was established in the year 1993 
to study, evaluate the schemes implemented for safai karmacharis as an autonomous organization, 
and also to redress their grievances. It is a welfare legislation enacted for the welfare of manual 
scavengers and also for persons engaged in cleaning jobs on various states.  Even though after the 
implementation of this Act, still many government offices still use the dry latrines and employ 
manual scavenger for cleaning it. 
 

5. The Scheduled Castes & Scheduled Tribes (Prevention of Atrocities) Act, 1989:- The main 
objective of this Act is to prevent the commission of offences of atrocities against the members of 
the scheduled castes and the scheduled tribe, and to provide for special courts for the trial of the 
same and rehabilitation of victims of such offences. Further, the Act was amended in 2015, under 

 
33JitendraRathod, ‘Critical Analysis of The Prohibition of Employment As Manual Scavengers and Their Rehabilitation 
Act, 2013’ (Beyond Headlines, 29 September 2013)<https://beyondheadlines.in/2013/09/critical-analysis-of-the-
prohibition-of-employment-as-manual-scavengers-and-their-rehabilitation-act-2013/> accessed on 15 June 2018. 
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which sec 4(j) and sec 3 of the amended Act, people employing manual scavengers shall be 
punishable for a term not less than 6 months, which may exceed up to 5 years34. 

Judicial Committees & Commissions35 

The government of India, to eradicate the social evil of manual scavenging, has appointed several 
committees and commissions from time to time to suggest recommendations and rehabilitation of 
manual scavengers. 

1. Barve Committee: - was appointed by the government of Mumbai known as Scavenger’s Living 

Conditions Enquiry Committee in the year 1949, under the chairmanship of V.V Barve to study 
the living conditions of manual scavenger in Mumbai, and to suggest means to improve their 
conditions and also to fix their minimum wages. 

2. Kaka kalekar commission: - was appointed in 1953 as the first backward class commission under 
the chairmanship of Kaka Kalekar. In its report, it states the inhuman conditions of manual 
scavenger and also highlighted the out-dated techniques used of night soil removal and sanitation, 
which include manual removal of human waste. 

3. Committee on customary rights: - it appointed a committee in 1965 under the chairmanship of 
Prof.N.R Malkani to study the abolition of customary rights of the manual scavenger. It stated in 
its report that where the scavenging is not municipalised there manual scavenging is used to clean 
the latrines privately and that scavenger acquired the hereditary obligation to clean such latrines. 

4. Pandya committee: - it was appointed as a sub-committee, by National Labour Commission, in 
1968-1969 under the chairmanship of Bhanu Prasad Pandya. In its report, it recommended the 
creation of central legislation to govern the working, living conditions of manual scavengers and 
also to regulate their wage earning.  

International Framework36 

The caste-based discrimination is not only prevalent in India but also in many different foreign 
countries, which forced the UN to recognise caste-based discrimination as violence against human 
rights. So in the year, 1966 UN Committee on the Elimination of Racial Discrimination (CERD) 
recognised caste-based discrimination as a form of racial discrimination. 

Again, SC in the case of Safai Karamchari case, ruled that manual scavenging is prohibited in India, 
as per many international agreements, in which India is signatory, like CEAW 37 , UDHR 38 , 
International Convention on Elimination of Racial Discrimination (ICERD)39. 

India is also part of international conventions which works towards the abolishment of manual 
scavenging. Like the International Covenant on Civil and Political Rights (ICCPR), the International 
Covenant on Economic, Social and Cultural Rights (ICESCR), and the Convention on the Rights of 
the Child (CRC). Different committees issued observations to India to end manual scavenging, during 
its review for compliance with CESCR, ICERD, and the CRC, the Committee on Economic, Social 
and Cultural Rights (ESCR Committee), Committee on the Elimination of Racial Discrimination 
(CERD Committee), and the Committee on the Rights of the Child (CRC Committee). 

 
34 Deepika. T, ‘Manual Scavenging: The Poignant Situation of Obscured Heroes’ (2017) 22 IOSR 38 
<http://www.iosrjournals.org/iosr-jhss/papers/Vol.%2022%20Issue7/Version-8/H2207083843.pdf> accessed on 14 June 
2018. 
35Abhishek Gupta (n 29). 
36  Human  Rights Watch, ‘Cleaning Human Waste’ <https://www.hrw.org/report/2014/08/25/cleaning-human-
waste/manual-scavenging-caste-and-discrimination-india> accessed on 17 June 2018. 
37 CEDAW (n 22), art 5 (a) 
38 UDHR (n 8), art 1, 2 (1) and 23(3). 
39 ICERD (n 17), art 2(1) (c)-(d). 
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Different other UN agencies have addressed the issue of manual scavenging like UNICEF has 
addressed it as water and sanitation issue, WHO addressed it as a health issue; UN Women addressed 
it as a women rights issue as 95% of them are women. 

 

CONCLUSION 

Manual scavenging is a shameful stain on Indian society and culture. It is shocking that in this modern 
age people are still being forced to clean human faeces and excrements often with their bare hands and 
without any protective clothing or tools. Despite several legislative and even constitutional 
prohibitions, the problem of manual scavenging has refused to die. There is an urgent need to tackle 
the problem of manual scavenging. The existing laws have proven largely ineffective in tackling this 
menace and thus the need of the hour is to find ways to end this practice by looking beyond just legal 
provisions. There is a need to come up with a holistic and comprehensive framework of laws, 
community outreach programs, and rehabilitation problems that will not only end the practice of 
manual scavenging but also go into the deep-rooted caste based feudal customs and discrimination that 
trap most manual scavengers in a vicious cycle from which they are unable to escape. 

However, terming manual scavengers as a ‘sanitation workers’ and giving them equipment to carry 

out their tasks is not the solution. This might improve their working conditions but it will do nothing 
to address the deep-rooted discrimination they face which keeps them trapped in a degrading 
profession. The societal stigma lies in the fact that they handle human faeces and excrement not that 
they do so with bare hands. The manner in which they do so is immaterial and proper equipment will 
neither give them dignity nor respect. The need is to end manual scavenging entirely. Half measures 
will no longer work. The government can take certain steps to combat this menace. The PEMSR Act 
can be combined with MNREGA to rehabilitate manual scavengers and enable them to enjoy 
meaningful employment. The government can undertake initiatives to initially reduce and ultimately 
abolish dry latrines. The government can start community outreach programs to spread awareness 
among people and actively encourage communities to stop subletting sewer cleaning within the 
scavenging community. Finally, the government can do away with the exemption granted to the Indian 
Railways which is the largest single user of dry latrines in India, and over tie end scavenging within 
the Indian Railways entirely. These measures, if properly implemented, will go a long way in making 
manual scavenging a thing of the past
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THE STATEMENT OF FACTS AND STORIES 

- Nikhil Vaghmarey1 

 

ABSTRACT 

One of the most important documents to be submitted in the court during a trial is the statement of 
facts. Nowadays, many lawyers don’t know how to write a compelling and persuasive Statement of 

facts. This article mainly focuses on the techniques of writing the statement of facts in the form of a 
compelling story. The purpose of this article is to discuss how to amplify the facts that support the 
outcome you want by “placing them prominently in the form of a story”, such that facts make the 

case on their own without being argumentative. This article describes briefly what is a statement of 
facts, the importance of writing the statement of facts in the form of a story, the techniques of writing 

a compelling and persuasive statement of facts and how to use the same facts to write different 
stories and draw different conclusions from them. 

Keywords:  statement of facts, compelling story, persuasion. 

 

INTRODUCTION 

Facts are an indispensable part of a case. From the facts, the legal issues are identified and arguments 
are based on these legal issues. A statement of facts is a critical document in an appellate brief. It 
contains all the facts and addresses some legal issues. There is an interplay between law and facts in 
the statement of facts. Thus, facts and statement of facts are very important in any case. The writing 
technique that is adopted in writing a statement of facts is quite different from writing a memo. The 
statement of facts cannot be argumentative rather it should be persuasive. The statement of facts should 
be persuasive, similar to and consistent with the rest of the appellate brief.  

There are numerous techniques and styles of writing a statement of facts that can be persuasive and 
which can help to draw various conclusions and inferences. Some of these techniques are discussed in 
this article which is helpful to write a compelling and persuasive statement of facts. The main purpose 
of this article is to discuss how to use facts whether positive or negative for your benefit without 
distorting them and place them in the form of a story such that they can stand on their own.  

This article will pay attention to the importance of facts and why is it important to write a statement of 
facts in the form of a story, and various techniques of writing a persuasive statement of facts. The 
article will end with the writer’s observation/views.    

 

WHAT IS FACT AND STATEMENT OF FACTS? 

A fact is something that is known to have happened or to exist, especially something for which proof 
or evidence exists, or about which there is information. 2  In the legal system fact is particular 
information related to a case like action, circumstances or an event, etc. According to Section 3 of the 
Indian Evidence Act, 1872; facts means and includes:                                  

1) Anything, state of things or relation of things capable of being perceived by the senses.           

2) Any mental condition of which any person is conscious. 3  

 
1 Student, 1st year, BA LLB (H), Maharashtra National Law University, Nagpur 
2 Definition of Fact- https://dictionary.cambridge.org/dictionary/english/fact, (Visited on 4th April, 2020). 
3 https://indiankanoon.org/doc/1031309/, (Visited on 4th April, 2020). 
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For example, Rajendra Prasad was the 1st president of India is a historical fact, the murder was 
committed by a knife is a legal fact.  

Facts are sometimes synonymously used with truth, separate from beliefs, opinions and false 
statements. Facts can be checked by experiments, logical reasoning, argument, and many other means.  

A statement of fact is a document submitted in the court of law during a trial by both the counsels. 
This document contains all the happenings of the events related to a particular case. It contains all the 
facts that are related to the case. The statement of fact is a strategic staging i.e. it is stating the facts in 
such a way that it addresses the legal issue even without directly arguing them.  In statement of facts 
there is an interplay between law and facts.  

 

IMPORTANCE OF FACTS 

To find out that whether a lawsuit must be brought in the first place or even to answer the client’s legal 

issue, it is necessary to determine all facts that are related to the outcome of the case i.e. to determine 
what the key facts of the case are. Our legal system generally resolves disputes by applying the rules 
of law to the facts of a particular case.4 Besides arguments, the statement of facts plays one of the most 
important roles in a case or a brief. Some people think that facts are some unnecessary details that 
affect a lawyer’s true responsibility i.e. to argue and present a legal solution. But it is not so, facts form 

a foundation or a base for the whole case. As it is said, “without a solid foundation, one will have 
trouble creating something of value.” A lawyer’s job is to identify the legal issue from the facts and 

give some legal advice to the client. A legal issue is a precise question raised by the specific facts of 
the client’s case. The jurisdiction of a court, as well as all the arguments of a case, are based on these 
issues. Therefore, the facts become an essential element of the issue.  

Often the importance of certain facts may not be discovered until the legal issues and the governing 
laws are identified. Generally, a judge reads the statement of facts before reading the arguments, as he 
wants to understand every detail of the case before listening to the arguments of both the parties. Thus, 
a well-crafted statement of facts (covertly persuasive) can influence how the judge evaluates the 
arguments. If it is skilfully crafted, it can evoke the interest of the judge. As they say, “a case well 

stated is more than half argued.” Determining how or if a law applies to a particular case often depends 
upon the presence or absence of certain facts. Thus, facts are essential in a court of law.  

 

WHAT IS A STORY? 

A story is a chain of events that is depicted through words i.e. it is depiction of a journey. It is 
description of events and people that the writer or speaker has invented to entertain people.5 A story 
may be either real or fictional. The listener experiences or learns something from the mere fact that he 
heard the story. A story can be a medium for conveying some information, point of view, knowledge 
or experience. Each story has a listener and a teller. The medium of telling the story does not matter, 
there must be a person telling the story and someone receiving it on the other end. Every story must 
contain these basic elements-  

• Opening situation  
• Primary character  
• Plot 

 
4 Raymond T. (Tom) Elligett, Jr. and Hon. John M. Scheb, “Stating the Case and Facts: Foundation of the Appellate Brief”, 

https://www.stetson.edu/law/lawreview/media/stating-the-case-and-facts-foundation-of-the-appellate-brief.pdf, (Visited 
on 4th April, 2020).  
5 Oxford dictionary, https://www.oxfordlearnersdictionaries.com/definition/english/story, (Visited on 6th April, 2020). 
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• Secondary characters  
• Closing situation6 

A lawyer’s job is to create inferences that favour his client, using these components of a story. 

 

IMPORTANCE OF WRITING STATEMENT OF FACTS IN THE FORM OF A STORY 

For someone who is not personally connected to the event or the incident (like a judge), the facts are 
only facts. Even if the facts are chronologically organised or well stated, they will remain just a string 
of events for that person. For a person to connect with the incident the statement of facts must be told 
in the form of a story rather than in bullet points. If the statement of facts is written in the form of a 
story, it becomes easier for the reader to visualise and connect with it. A story is more than a string of 
events, it enables us to feel and connect with the incident. It helps us to understand the motive behind 
the act done, to understand in which circumstances it was done and to comprehend the implications of 
those acts. It leads us to a point where we empathize or distance ourselves from the person in question 
i.e. it leads us to pick a side. A story helps us to visualise the incident as a result of it we get connected 
to the incident. A well-crafted story influences its listeners in such a way that the story plays like a 
movie in their mind.  

A story helps us to know what is correct and where does the justice lie. A well-crafted statement of 
fact written in the form of a story does not mean that it has distorted or hidden facts. It simply leads to 
a situation where the writer initially wanted his readers to be, a situation in which he is comfortable to 
present his arguments and interpretations to his readers. All this can be done without distorting the 
facts. That’s why it is said that; “Good trial attorneys know that winning a case is really about telling 
the best—the most compelling—tale”.  

 

WRITING THE STATEMENT OF FACTS IN THE FORM OF A STORY  

The main motive to write facts in this form of a story is to get the attention of the reader and to make 
him visualise the facts. There are many aspects of writing the facts in the form of a story. There are 
various things to be kept in mind while doing so and those are: 

1. Preparing a chronology of events- The first and foremost step for writing a persuasive and 
compelling statement of fact is to prepare a chronology of all the events of the case. It is said that 
arranging the facts chronologically is a foolish job, but it is not so. Generally, many of the facts might 
already be aligned chronologically. Arranging the facts chronologically is not an easy task but it is the 
most effective one. Any story is best told chronologically7. Thus, it is said, “Chronology is the bread 

and butter of fact writers”. One thing to be kept in mind while arranging the facts chronologically is 

not to get distracted in maintaining the chronology. you might forget some of the key facts to be 
included and might deviate from the main point.  Thus, facts must be arranged chronologically but 
keeping the central point in mind.  
2. Opening with a panoramic shot- Any judge while starting a trial, first reads the statement of 

facts. Thus, the statement of facts should be such that it must be able to stand on its own i.e. by reading 
only that the judge must be able to figure out what the case is all about. For this the opening must be 
made with a panoramic shot i.e. you must ‘set the stage’ and ‘sound your theme’ in the beginning only. 

For example, in a case related to freeing of temples from the government’s control, you might start the 

statement of fact with “the government has long enjoyed the autonomy and control over the Indian 

 
6 Thomas Reuters, Perspectives: Teaching Legal Research and Writing, 
https://info.legalsolutions.thomsonreuters.com/pdf/perspec/2001-winter/winter-2001-9.pdf, (Visited on 6th April, 2020). 
7 Bryan A. Garner, LEGAL WRITING IN PLAIN ENGLISH, A Text with Exercises, 1st ed. 2001, pp.10-13.  
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temples”. Though the statement may sound neutral but you have announced your main theme. Here 

the main point to be made is freedom of temples from government control. Thus, the opening should 
be such that the reader gets the main point being made.  
3. Being persuasive and not being overly biased- The statement of facts must be free from any 

argument but it can be persuasive. Being persuasive in simple words mean, to put forward your point 
strongly and assertively. Always write the statement of facts from the perspective of your client and 
not from your perspective. It is essential to narrate the facts from the client’s perspective i.e. put the 

focus of attention on your client. Avoid forcing any conclusion as you are telling a story and you want 
the judge to be on your side. Avoid leaving all the facts that are against your client and mentioning 
only the facts in favour of your client. Ignoring a negative fact does not make it go away. This reduces 
the credibility of the lawyer, as the facts that are against your client are bound to appear in opposition 
counsel’s statement of facts. Whenever you leave out the negative facts, you miss out on the 

opportunity to use those negative facts for your benefit. The key here is putting the facts in ‘high key’ 

or ‘low key’ i.e. to highlight or draw the attention of the judge to the facts that favour your client and 
emphasize on such facts. On the other hand, you can either covertly state the negative facts i.e. not 
draw much attention to the fact that is against your client or you can minimize the damage it can do to 
your client. If you know that your client has done something wrong, do mention it but, frame it in such 
a way that it reduces the damage. For example, if your client (suppose a doctor) while driving to the 
hospital hit someone, rather than stating it directly in the statement of facts you can write in a more 
persuasive way like “ my client who was in a hurry to reach the hospital for performing surgery, on 

the way accidentally hit the person”. Here, you stated the fact that was against your client, but you 
framed it persuasively. Any action that would make a person more likeable or the case understandable 
will help in making the statement of fact more persuasive.8 
4. Maintaining the flow of the story- you must avoid mentioning dates and time if possible while 

writing a statement of facts. Avoid, starting the sentence with a date or time like “On July 7th, 2019 at 
10.20 a.m.”. Though it may sound chronologically correct but this will ruin your story. Unless the date 
and time are crucial to understand the case, it must be avoided. And even if it is essential to mention 
the time, you can use relative terms such as “Twenty minutes later” or “For several months.” This is 

because the flow of the story is important. You do not want the judge to be stuck in some irrelevant 
detail. The judge must be able to read the statement of facts at a fair clip and still get the holistic view 
of the case. Also, a long description of events is often too boring, therefore most of the statements that 
you make must be relevant. Present only those statements which help in understanding the case or in 
deciding the outcome of the case. If a fact is there the judge will think that it is important. It is 
commonly said, “The trick is to keep things moving forward without skipping anything important.” 
5. Using names for your benefit- It would be better if you refer to the opposite party as the 

defendant/ plaintiff, and your client by their name. This leads the reader to distance himself from the 
opposite party and to emotionally connect with your client. This may seem unnecessary but it is 
effective.9 
6. Lead the readers to the point, don’t say it outright- The statement of fact must be able to 

stand on its own. There is no need to explain everything outright, lead the reader to such a situation 
where they can make a conclusion of their own which is in favour of your client. Stating everything 
directly might lead the reader to distance themselves from the character (client). If you want to paint 
an image of a character don’t do it directly i.e. don’t make a direct statement10. For example, rather 

 
8   Brooke Rowland, “Writing a Statement of Facts in An Appellate Brief” 

https://www.law.georgetown.edu/wpcontent/uploads/2018/07/StatementofFactsinaBriefFinal.pdf, (Visited on 4th April, 
2020).  
9 Bryan A. Garner, LEGAL WRITING IN PLAIN ENGLISH, A Text with Exercises, 1st ed. 2001, pp.44-46.  
10  Brooke Rowland, “Writing a Statement of Facts in An Appellate Brief” 

https://www.law.georgetown.edu/wpcontent/uploads/2018/07/StatementofFactsinaBriefFinal.pdf, (Visited on 4th April, 
2020). 
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than mentioning, “Mrs. Sharma, a wonderfully kind lady who has a spotless moral and ethical record 

who does a lot of social work, first saw Mr. Verma, a shady person with a questionable character, in 
the shopping mall while molesting women”; you should paint the character in a much subtle way like 

“Mrs Sharma, a family woman and a social worker first saw Mr. Verma, a previously convicted 

molester, in the mall”. In this way, you should lead the readers to such a point where they make their 
own conclusions and inferences, rather than mentioning everything outright.   
7. Ending the section with a touching revelation- The statement of facts must end with a 

touching disclosure or must again express the central idea of what the case is all about. This leaves a 
mark on the readers.  11 

 

USING SAME FACTS TO WRITE DIFFERENT STORIES  

Here is an example of how two stories can be crafted from the same facts, but taking us to a quite 
different conclusion 

The prosecution version- Aditi, a minor, was arrested by the police on the evening of 7th July 2019 
and was charged with trespass to property and destruction of property. On July 7th, at around 1 pm Mr. 
and Mrs. Sharma along with their son returned home from a shopping mall. When they came back 
they found the door open, and noticed some muddy footprints on the floor leading to the kitchen. In 
the kitchen, they found that food was spread across the kitchen. Further following the muddy footsteps, 
they reached their son’s bedroom, where they saw that the wardrobe was open and some clothes were 

missing. In their bedroom, they saw a girl sleeping on the bed. The girl awoke as they entered and 
knocked down Mr. Sharma as she pushed him, and ran out of the house. She was later arrested by the 
police from the nearby garden, where she was hiding in the bushes.  

The Defence version- On the morning of 6th July 2019, a 13-year-old girl (Aditi) living in the 
orphanage had an argument with orphanage supervisor, and was later removed from the orphanage. 
She had no money or food with her. She spent the whole of 6th July and the morning of 7th July hiding 
in the garden. On the morning of 7th July, it started raining heavily due to which her clothes got wet. 
She left the garden and started walking through the neighbourhood. The first house in the 
neighbourhood was of Mr. and Mrs. Sharma’s, she rang the doorbell and knocked but no one answered. 

She then tried the door handle and found the door was not locked. She entered the house and went 
straight into the kitchen; there she ate some food kept in the refrigerator. She then went upstairs in the 
bedroom and found some dry clothes in the wardrobe, which she then put on. She then walked to the 
nearby bedroom and fell asleep there. When Mr. and Mrs. Sharma arrived, she awoke and ran past 
them, Mr. Sharma was knocked by her as she was pulling away, but he was not injured. She then ran 
back to the garden and hid in the bushes. Later in the evening, the police arrested her on the charges 
of trespass and destruction of property. 12 

The above example shows us how two parties can use the same facts to tell their own stories and that 
too persuasively and emotionally. Thus, presenting the facts in the form of a story can really make a 
case for you.  

 

CONCLUSION - MY VIEWS  

It is often said that strong arguments win the cases, but it is not the whole truth. A statement of facts 
plays an equally important role in winning a case or rather winning an argument itself. In the article, 

 
11 Bryan A. Garner, LEGAL WRITING IN PLAIN ENGLISH, A Text with Exercises, 1st ed. 2001, pp.31-33.  
12  Thomas Reuters, Perspectives: Teaching Legal Research and Writing, 
https://info.legalsolutions.thomsonreuters.com/pdf/perspec/2001-winter/winter-2001-9.pdf, (Visited on 6th April, 2020). 
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we saw the importance of facts. Facts are the foundation of the whole case if they are not properly 
presented the whole case might be lost. However well you argue but if you don’t have facts or evidence 
to back them, then it is of no use. Merely stating the facts is not important, how skilfully you present 
those facts, matters the most. Stories have the power to bring out the emotions in the case, it can really 
turn the tables for the lawyers. Also, in the Statement of facts, there is an interplay between law and 
fact. The Statement of Facts should be written knowing what will be argued in the Argument; there 
should be a correspondence of facts in both, though the language, level of detail will differ. In short, 
to maximize the persuasive impact of the Statement of Facts, lawyers should keep in mind the attributes 
and uses of stories. The article attempted to discuss the techniques of writing a statement of facts in 
the form of a compelling story. Thus, it can be concluded that one should present the facts (without 
distorting them) in the form of a narrative or a story and that too in a persuasive way such that facts 
must be able to make a case on their own. 
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THE WTO DISPUTE SETTLEMENT CRISIS: THE PROBLEM IS NOT AS 
WORSE AS IT LOOKS 

- Vedant Singh and Isha Choudhary1 

 

 

ABSTRACT  

The present analysis is made to address the current crisis which is being faced by the World Trade 
Organization regarding the appointment of the judges at the Appellate level of the WTO’s dispute 

settlement mechanism. The crisis is the consequential outcome which arose subsequent to the 
retirement of two judges from the appellate body which has left the body understaffed. 

As a result, the body now ceases to be relevant and in an uncertain position. Furthermore, the 
problem has worsened by virtue of the logjam created by U.S. by blocking appointments to the body. 

Considering the vitality and primordial importance of the body in ensuring that the international 
trade flow is not hampered, the said “crisis” deserves to be acknowledged and addressed at the 
earliest. Hence, is the present analysis, which sheds light upon the issue and also provides for 

certain suggestions which might prove helpful in finding the solution to the problem faced by the 
trade organization and also help in addressing the consequent delay in dispute settlement. 

Key Words: WTO, Dispute Settlement, Appellate Body, Crisis. 

 

INTRODUCTION TO THE ORGANIZATION 

International Trade has now become a very important part of each country in the world, without which 
the survival is unimaginable. No nation can be self-sufficient in terms of every resource, therefore, 
international trade helps in satisfying the demands of the population.2 The World Trade Organization 
(WTO), located in Geneva, Switzerland, came into being 1st January, 1995 as a result of lengthy 
deliberations and discussions at the Uruguay round of GATT negotiations (1986-94).3 It is established 
by virtue of the Marrakesh Agreement, agreement signed in Marrakesh, by 123 nations in the year 
1994. The agreement incontestably and clearly spells out the scope and functions of the Organization.4 

Furthermore, WTO is said to have extended GATT, 1947,5 as it became only one of the various major 
agreements which later went into the WTO. 6  There are 164 members associated to the trade 
organization which represents 95-98 percent of the world trade.7  

Set up with the purpose of working towards the reduction of tariffs and barriers to trade, it is deemed 
to be the only organization which is engaged in dealing with the “rules of trade” between different 

nations. These global rules of trade are formed as they provide assurance and stability which in turn 
leads to a more prosperous, peaceful and accountable economic world.8 

 
1 Students, BBA LLB (H), National Law University Jodhpur  
2  Comparative Advantage and the Benefits of Trade, The Library of Economics and Liberty, 
https://www.econlib.org/library/Topics/College/comparativeadvantage.html 
3 What is the WTO? Fact file,  
https://www.wto.org/english/thewto_e/whatis_e/whatis_e.htm. 
4 AGREEMENT ESTABLISHING THE WORLD TRADE ORGANIZATION, 18TH MARCH 2020, 
https://www.wto.org/english/docs_e/legal_e/04-wto.pdf. 
5The General Agreement on Tariffs and Trade (GATT 1947); 
https://www.wto.org/english/docs_e/legal_e/gatt47_01_e.htm. 
6 Rufus Pollock, Basic Facts about WTO, 19th March 2020, https://rufuspollock.com/wto/basic-facts-about-the-wto/. 
7 Supra note 2. 
8 Ibid. 

https://www.econlib.org/library/Topics/College/comparativeadvantage.html
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For example, WTO agreements put limit on the tariffs and thereby, prevent the spread of disease by 
establishing the sanitary standards on agricultural products.9 

 

INSIGHT TO THE WTO DISPUTE SETTLEMENT PROCESS  

Article III of the Marrakesh Agreement states the ‘functions of WTO’. 10It states that the it shall 
administer the rules and procedures governing the settlement of disputes. This happens through the 
“Dispute settlement Understanding agreement” which is the main WTO agreement on settling 

disputes.11 

A dispute is said to arise when a member government is of the view that another member to the 
agreement is violating any of the terms and commitments that they entered into in the WTO. It is 
believed to be one of the most active and effective dispute settlement mechanism in the world and 
since its establishment, has given over 350 rulings from the 594 disputes brought to it.12 

Since the crisis pertains to the appointment to the appellate level, it becomes pertinent to understand 
the functioning of the Appellate body of the Dispute settlement mechanism. 

Dispute Settlement: Understanding How the Appellate Body Works 

The Appellate Body was established in the year 1995 under the Article 17 of the “Dispute settlement 

Understanding” agreement. It is composed of seven members having a seat at Geneva, Switzerland. 

The primordial function of this body is to hear the appeals arising out of the reports issued by the panel 
in disputes brought by the member countries of the WTO. It has various powers including the power 
to uphold, reverse and modify the decisions of the panel and the reports of the Appellate body after 
being accepted by the DSB13, they have to be accepted by the parties to the dispute, mandatorily.14  

As above stated, the body is composed of 7 members who are appointed to serve for four-year terms 
with no restrictions or limitation as to their reappointment to the body. Furthermore, the mere 
membership to the Appellate Body shall be broadly representative of membership in the WTO. 

Procedure followed by the dispute tribunal 

There are, in general, two approaches which are usually followed by an appellate tribunal, while 
settling a dispute, whose mandate is limited to “question of law”.15 One is to decide the issue at the 
appellate level where the case is “ripe” for a decision and no further fact exploration is required and 
the other approach is to send the case back to the lower body, the trier of facts.16 

Such power to send the case back is called the remand authority, however, this does not exist with the 
WTO and consequently the first approach gets a highlight. 

Power to withdraw an appeal 

 
9 Institute for government, UK, 10 things to know about the World Trade Organization, 
https://www.instituteforgovernment.org.uk/explainers/10-things-know-about-world-trade-organization-wto. 
10 The WTO Agreement Series, AGREEMENT ESTABLISHING THE WTO,  
https://www.wto.org/english/res_e/booksp_e/agrmntseries1_wto_e.pdf.  
11 Understanding on Rules and Procedures Governing the Settlement of Disputes, Ibid. 
12 Dispute settlement, WTO, https://www.wto.org/english/tratop_e/dispu_e/dispu_e.htm. 
13 Article 17.13, DSU (Jurisprudence), WTO, https://www.wto.org/english/res_e/publications_e/ai17_e/dsu_art17_jur.pdf.  
14 Ibid. 
15 Laurence Boisson de Chazournes, Plurality in the Fabric of International Courts and Tribunals: The Threads of a 
Managerial Approach, European Journal of International Law, Volume 28, Issue 1, 1 February 2017, Pages 13–

72, https://doi.org/10.1093/ejil/chx020 
16 Ibid.  

https://doi.org/10.1093/ejil/chx020
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An appellant is entitled to withdraw the appeal so filed any time by virtue of rule 30 (1) of the Working 
procedures.17 However, it falls within the discretion of WTO Members regards both, be it, to initiate 
disputes or to terminate them.  

Furthermore, the possibility of withdrawing an appeal is reflective of the preference of the DSU for 
the parties to find a mutually agreeable solution to the dispute.18  

Deadline for review 

The proceedings must be completed within 60 days and cannot, in any case take more than 90 days 
from the date of the filing of the notice of the appeal.19 

Also, even in a case where the lower permissible limit of the review of the proceedings is exceeded, 
this has to be reported to the DSB along with the reasons for the delay and an estimation of time within 
which the circulation of the report is to take place.20 

 

CURRENT CRISIS AND ITS IMPACT 

As previously been stated, that it requires a quorum of 3 judges to hear a case in Appellate Body.21 
And appointment of new judges cannot be made without the consensus of all the member nations.22 
On 10 December 2019, two judges namely, Uday Singh Bhatia (India) and Thomas R Graham (US) 
out of the three remaining, retired leaving only one judge in the Body.23 With only one judge in the 
Appellate Body, the dispute resolution has now become a great problem for the countries which want 
to appeal against the decision of the Dispute Panel.  

 

Now, the main concern which draws attention is the blocking of the appointments by the U.S. The 
argument advanced by them for the same is that WTO through its dispute settlement has always done 
unjust behavior towards them.24 Furthermore, it is of the opinion that the judges in the Appellate Body 
are paid far too much than their performance. The ambassador Dennis Shea has claimed that the WTO 
Appellate Body has consistently been overstepping of its authority by reversing and reviewing the 
trade arbitration panel’s findings and also by arbitrarily interpreting the domestic trade laws of the 
member nations.25 

 

Summing up all the above-mentioned factors together, the outcome is the consequential blockade. The 
impact of this blockade can be three-fold and are far-reaching at the same time: 

 
17  Working Procedure of Appellate Body, Repertory of Appellate Body Reports, WTO, 
https://www.wto.org/english/tratop_e/dispu_e/repertory_e/w2_e.htm. 
18 Article 3.7 of the DSU, WTO, https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c6s2p1_e.htm. 
19  Working Procedure of Appellate Body, Dispute Settlement Body, WTO, 
https://www.wto.org/english/tratop_e/dispu_e/ab_e.htm. 
20 Article 17.5 of the DSU, WTO, https://www.wto.org/english/res_e/publications_e/ai17_e/dsu_art17_jur.pdf. 
21 Members: Appellate Body, World Trade Organization, 16th March 2020, 
https://www.wto.org/english/tratop_e/dispu_e/ab_members_descrp_e.htm. 
22 Ibid. 
23 Tom Miles, World trade's top court close to breakdown as U.S. blocks another judge, Reuters, 16 th March 2020, 
https://www.reuters.com/article/us-usa-trade-wto-judge/world-trades-top-court-close-to-breakdown-as-us-blocks-
another-judge-idUSKCN1M621Y. 
24 James Bacchus, Simon Lester and Huan Zhu, Disciplining China’s Trade practices in WTO: How to make China more 
market oriented, CATO Institute, 16th March 2020, 
https://www.cato.org/publications/policy-analysis/disciplining-chinas-trade-practices-wto-how-wto-complaints-can-help. 
25 Supra note 4. 
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1) Now the global trade is in great uncertainty due to higher amount of protectionism and the trade war 
initiated by the US.26 The rise of protectionism in US is of great influence to the global trade as well 
as for itself. A tariff hike raises the price of imports, which in turn leads to rise in the prices paid by 
the consumer as well as the companies. This, in turn, adversely impacts the consumption and 
investment of the protectionist state27 and it is this uncertainty which leads to ‘wait and see’ attitude in 

the consumers and the companies which resultantly depresses the economy at large.28 

2) The above policies of countries, especially US, would lead to trade disputes among the countries, 
and a non-functional Appellate mechanism would disrupt the Global Trade. 

3) Most importantly, recently the dispute panel has ruled against India and ordered to it to take back 
the export incentive schemes that are being initiated by the Indian Government to boost exports, as 
they are alleged to be violative of fair-trade principle. Consequently, India wanted to seek an appeal 
against the same. Hence, it is being stated that if the dispute settlement mechanism becomes defunct, 
then, it would put India in disadvantageous position when negotiating with other developed countries.29 

The non-functional Appellate Body has created a lot of problems and uncertainty in global market as 
India refuses to comply with the decision of dispute panel as prefers an appeal, on the other hand, US 
prefers to respect the judgment of dispute panel. Hence, it is being stated that if the dispute settlement 
mechanism becomes defunct, then, it would put India in a disadvantageous position when negotiating 
with other developed countries.30 

Therefore, because of these ill-effects, it is being claimed by several economists that the World Trade 
Organization is facing existential crisis. 

 

THE PROBLEM IS NOT AS WORSE AS IT LOOKS 

It has been argued by economists that the demise of the Appellate Body of WTO may not have such 
large scale adverse impacts, at the same time, they are of the opinion that the fall of the WTO Appellate 
Body should rather be seen as an opportunity to address the flaws which are present in the dispute 
settlement mechanism, today. Hence, in this part, we would be explaining as to how this WTO crisis 
would not interfere with its future functioning and the fall of Appellate Body would not impact dispute 
resolution mechanism of WTO. 

 

Firstly, we must return back to much better dispute resolution mechanism of GATT. Under the WTO, 
the decisions of dispute panel can be rejected only by consensus, i.e. member nation has to agree with 
the idea of rejection. This is known as Reverse Consensus Rule.31 While in erstwhile GATT, the rule 
that was adopted was called Positive Consensus Rule.32 Now, under this rule, the decisions of the 

 
26 Aarshi Tirkey, Raisina Debates, The WTO’s appellate body crisis: Implication for trade rules and multilateralism, 
Observer Research Foundation, 17th March 2020, 
https://www.orfonline.org/expert-speak/the-wtos-appellate-body-crisis-implication-for-trade-rules-and-multilateralism-
60198/. 
27 Ibid. 
28 Claudia Canals, The Threat of Protectionism in the Global Economy, Monthly Report, Caixa Bank Research,  
https://www.caixabankresearch.com/en/threat-protectionism-global-economy. 
29 Simi TB, India at Dispute Settlement Understanding, Trade Law Brief, 17th March 2020, 
https://www.cuts-citee.org/pdf/Trade_law_Brief10-India_at_Dispute_Settlement_Understanding.pdf. 
30 Simi TB, India at Dispute Settlement Understanding, Trade Law Brief, 17th March 2020, 
https://www.cuts-citee.org/pdf/Trade_law_Brief10-India_at_Dispute_Settlement_Understanding.pdf. 
31  Chapter 3, Dispute Settlement System Training Module, DSB, WTO, 18th March 2020, 
https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c3s1p1_e.htm. 
32 Mary E. Footer, The Role of Consensus in GATT/WTO Decision-making, 17 Nw. J. Int’l L. & Bus. 653 (1996-1997). 
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Dispute Panel can be accepted only by a consensus.33 Therefore, it enables a member country to reject 
an adverse decision.  

For example, if any decision of dispute panel goes against the policies of US, then under WTO rule, it 
would be very difficult for US to gather consensus to reject the decision, it would have to prefer an 
appeal. But if this is the case with the GATT rule, then US can simply reject the decision of dispute 
panel and ensure that its ruling is not accepted.  

So, on a way GATT provided for a virtual veto to each member nation against dispute panel’s 

decisions. And, pertinent to note, more than 70% of the decisions of dispute panel in GATT were 
accepted through consensus and the member nations didn’t use its veto.34 Therefore, in a way, the 
GATT mechanism for dispute resolution was more efficient than that of WTO. 

 

Secondly, we have to realize that WTO’s appellate body comes into picture only during the 3rd stage 
of dispute settlement process, and not all cases reach the dispute settlement body.35  

As previously mentioned, that the first stage in dispute resolution is the prior consultation between the 
parties where they can amicably resolve the issues between them within a period of 60 days. Similarly, 
most of the trade agreements among the members enable each country to initiate action on its own 
without approaching dispute settlement body.36 

 For instance, suppose a country A starts dumping its goods in country B, then in that case, country B 
can impose anti-dumping duty on its own, without taking recourse of WTO dispute settlement body. 
And finally, if any country is found to be violating the WTO norms, then, any member nation can use 
the threat of imposing sanctions to force that country to comply with the norms.37 For instance, suppose 
that if India finds out that US is violating any of the WTO rules, then India can use the threat of 
imposing reciprocal sanctions against US. 

 

Thirdly, recently, new type of pacts is prevalent among the countries, which have a clause of ‘no 

appeal’.38 According to this, the contracting countries agree that they would not appeal against the 
decision of dispute panel. Recently, Indonesia and Vietnam had signed such a pact. And since they 
have decided so, the non-functional appellate body does not impact their trade. 

 Further, some of the countries like the EU, Norway, Canada have established an interim appeal 
system, which is an arbitration mechanism for dealing with appeals relating to trade disputes. 

 

Fourthly, there are remedies available in the Public International Law, also. The provisions provided 
in the Draft on State Responsibility prepared by International Law Commission (ILC)39, namely, 

 
33 Ibid. 
34  Joost Pauwelyn, THE TRANSFORMATION OF WORLD TRADE, Berkeley Journal, 
https://www.law.berkeley.edu/files/spring05_Pauwelyn.pdf. 
35  Joost Pauwelyn, Journal of International Economic Law, Volume 22, Issue 3, September 2019, Pages 297–

321, https://doi.org/10.1093/jiel/jgz024. 
36 Henrik Horn and Petros C. Mavroidis, Remedies in the WTO Dispute Settlement System and Developing Country 
Interests, 18th March 2020, 
https://www.iatp.org/sites/default/files/Remedies_in_the_WTO_Dispute_Settlement_System_.htm 
37 Steve Charnovitz, The WTO’s Problematic “Last Resort” Against Noncompliance, Aussenwirtschaft, December 2002, 

https://www.peacepalacelibrary.nl/ebooks/files/Charnovitz_Last-Resort.pdf. 
38 Simon Lester, Planning for Life without the Appellate Body, International Economic and Policy Blog, 23rd March 2020, 
https://worldtradelaw.typepad.com/ielpblog/2019/03/planning-for-life-without-the-appellate-body.html.  
39 UNGA Doc A/CN.4/L.528/Add. 2, July 16, 1996. 
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Article 41 and 42 of the ILC Draft which impose an obligation on the wrongdoer state to: (i) stop the 
illegal act (cessation), and (ii) provide the injured state with reparations.40  

In addition, the draft also mandates the parties to refer the matter to a third-party adjudication. 
Therefore, if the nations seek redressal of their dispute other than WTO, then, these provisions can be 
of help to these nations.41 
 

CONCLUSION 

International Trade has now become a very important part of each country in the world, without which 
the survival is unimaginable. No nation can be self-sufficient in terms of every resource; therefore, 
international trade helps in satisfying the demands of the population. The exchange of goods and 
services between countries also promotes bonhomie among them, which in turn results into 
international peace. But any type of transaction is bound to have disputes, and settlement of those 
disputes in speedy manner is what that ensures flow of goods and services in uninterrupted and 
peaceful manner. 

The whole article gives insight regarding the formation, functioning and dispute settlement procedure 
of the World Trade Organization. During the process, there were certain loop holes that could be 
pointed out in its dispute settlement procedure, which has led to the current crisis. This problem of 
Appellate Body of WTO is seen by various economists as an existential crisis for the organization, 
which could lead to a lot of uncertainty and may be disruption of trade among nations.  But as 
mentioned previously in the article, there are certain options that are still available with the aggrieved 
countries which enable them not to depend upon the non-functional appellate body and settle on other 
methods to solve the dispute. Further, there have various other suggestions that are provided which 
can certainly improve the dispute settlement procedure of the organization, and ensure that such 
‘existential crisis’ do not arise in future. Those may not be the exhaustive options available but they 
are certainly not the ones which can be ignored also. Therefore, to improve the functioning of WTO 
in future and also to dodge such type impediments, these suggestions should be inculcated by the 
organization and the aggrieved nations.

 
40 Responsibility of States for Internationally Wrongful Acts, Yearbook of the International Law Commission, 2001, vol. 
II (Part Two), doc A/56/49(Vol. I)/Corr.4. 
41 Arbitration award on Rainbow Warrior by Charpentier (1986) and Apollis (1987). 
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THE DUTY TO RESPECT THE NATIONAL FLAG & ANTHEM V/S. 
USING THESE SYMBOLS AS A SIGN OF PROTEST 

- Nitish Dubey1 

 

INTRODUCTION 

Henry Ward Beecher once said that “A thoughtful mind, when it sees a nations's flag, sees not the flag, 
but the nation itself”. The symbols, pictorial or vocal that represent a nation gives goose bumps to its 

nationals. It brings in different energy and different feelings altogether. When we look at the Indian 
national symbols, each has a different story and a long history behind it.  

The concept of Nations and symbols of Nations are not that old though. These concepts emerged only 
in the 17th and 18th century; before that, there were territories, kingdoms, empires and various politic 
and geographic entities but there was no concept of Nationhood.  

National symbols are not just symbolic representations of the inhabitants, thoughts or sentiments of a 
country, but have a profound meaning with a broader base of the values and traditions of a nation 
representing history that eventually united the nation. We are an object of reverence and high 
consideration, being identical to the background of a country so that we find mention in the 
Constitution, benefiting from legal protection. 

But one must always keep in mind that all these symbols are "wider and deeper than an intellectual 
movement" and that "to have an impact in history, it is not enough for a colour or a symbol to be 
selected only once, it still needs to be adopted by people, perceived, garnered, in short, successful." 

When the initiatives begin to make each of us a responsible and law-abiding citizen back in school, we 
are all trained to learn and sing the National Anthem in the nth degree of our spirits and to greet the 
Indian National Flag. We stood there like artificial robots without any clue that for our Mother India 
we were instructed not only to maintain decorum but to instil the love of country in our mind and heart. 

The objective of this essay is to find out "Whether the Symbols can be portrayed in the protests or 
not”. 

 

WHAT DOES HISTORY SAY ABOUT THE SYMBOLS? 

“A flag is a necessity for all nations. Millions have died for it. It is no doubt a kind of idolatry which 

would be a sin to destroy,” said Mahatma Gandhi.  

A country's most dignified, constitutionally or traditionally authorized symbol is the National Flag. It 
encompasses the entire country, the whole nation, their ideas, their hopes, their aspirations and their 
pride. People have given life to their national flag throughout human history, as it is the most patriotic 
emblem. The nation's identity is the most frequently typified in a symbol or picture. It helps to create 
an icon that people can identify with. 

As the national movement evolved, nationalist leaders became increasingly convinced of such symbols 
and emblems in unifying folks and inspiring a feeling of nationalism within them. A tricolour flag (red, 
green, and yellow) was designed during the Swadeshi movement in Bengal. It had eight lotuses 
representing eight British India provinces, and a crescent moon representing both Hindus and Muslims. 
By 1921, Gandhiji had the Swaraj flag designed. Again, it was a tricolour (red, green and white) and 

 
1 Student, BA LLB (H), 1st year, Hidayatullah National Law University, Raipur 
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in the centre, it had a spinning wheel, representing the Gandhian self-help ideal. Carrying the flag that 
kept it aloft, it became a sign of defiance during marches2 

The concept of Flag does exist from the period of Ramayana or even much before. In any war, the 
soldiers fighting for their king were supposed to come under the Flag of that kingdom. The Flag has 
always provided a feeling of oneness among the soldiers, be it the Ramayana period or be it the 
independence movement. 

The national flag, in any country, like the other sovereign emblems, must be protected from insult and 
damage for the history, traditions, national pride and identity. The flag is not an object but a 
relationship3. “Indian National Flag” emerged as a symbol of then in-process formation of a modern 
nation-state, "imagination of institutions”4. 

It is the accumulation of hopes and aspirations of the people. From its inception on August 7, 1906, in 
the Parsee Bagan Square in Calcutta (now Kolkata), it underwent myriad developments till its adoption 
by Constituent Assembly on July 22, 1947.5 

On July 22nd, 1947 Pt. Nehru came with a resolution in the Constituent Assembly about the Flag. He 
introduced the tri-colour in the assembly and also told the house about the shape size and other features 
of the tri-colour with a blue wheel in the centre. This was not the first time when someone came with 
the idea of Flag, the idea existed before and many freedom fighters have hoisted different Flags at 
different point of time.6 

In a reply to a letter (G/43) of The Boy Scout Association (India), the Home Ministry said that they 
have not prepared any record which can authenticate the history of Flag. One may look into the 
Constituent Assembly debates on Flag dated 22.07.19477. 

With the passage of time, the awareness of people has risen and many people have come forward to 
use their fundamental rights specifically Right to free speech and expression. 

Usages of Flag by private parties was restricted before 2004, when Union of India V. Naveen Jindal8 
came into light. Naveen Jindal was stopped from hoisting the flag on his private premises. The court 
held that the right to fly the National Flag is a fundamental right but subject to restrictions. The right 
is not an unfettered, unsubscribed, unrestricted and unchanneled one. Even assertion of the right to 
respectfully fly the Flag vis-à-vis the mere right to fly the Flag is regulated and controlled by two 
parliamentary enactments, namely The Emblems and Names (Prevention of Improper Use) Act, 1950 
and the Prevention of Insults to National Honour Act, 1971. 

 Flag code of India 2002 provides the rules and regulations regarding the National Flag. It mentions 
the do's and don'ts about the usages of the National Flag. After the Naveen Jindal case, individuals 
were allowed to hoist the flag on private premises. 

The great poet of his time and the first Asian to receive the Nobel Prize for literature “Rabindranath 

Tagore” composed the beautiful Jana Gana Mana of five stanzas in 1911, When George V was to come 

 
2 NCERT, INDIA AND CONTEMPORARY WORLD, Page 72 
3 R. Firth, Symbols Public and Private 361 (1973). 
4 R. Srirupa, Beyond Belief: India and the Politics of Postcolonial Nationalism (2007). 
5 History of Indian Tricolour, Know India, available at https://knowindia.gov.in/my-india-my-pride/indian-tricolor.php, 
last visited Jan 1, 2020 
6  Constituent Assembly of India, Volume IV (July 22, 1947), available at 
https://www.constitutionofindia.net/constitution_assembly_debates/volume/4/1947-07-22, last visited Jan 1, 2020.  
7  National archives of India, file no- 41/9/48-Public, 11.10.2019 available at https://www.abhilekh-
patal.in/jspui/handle/123456789/2760981?searchWord=Flag&backquery=[query=Flag%20movement&rpp=20&sort_by
=dc.date.accessioned_dt&order=desc] (last visited on 30.12.20190 
8 2004 (2) SCC 510, 

https://knowindia.gov.in/my-india-my-pride/indian-tricolor.php
https://www.constitutionofindia.net/constitution_assembly_debates/volume/4/1947-07-22
https://www.abhilekh-patal.in/jspui/handle/123456789/2760981?searchWord=flag&backquery=%5bquery=flag%20movement&rpp=20&sort_by=dc.date.accessioned_dt&order=desc%5d
https://www.abhilekh-patal.in/jspui/handle/123456789/2760981?searchWord=flag&backquery=%5bquery=flag%20movement&rpp=20&sort_by=dc.date.accessioned_dt&order=desc%5d
https://www.abhilekh-patal.in/jspui/handle/123456789/2760981?searchWord=flag&backquery=%5bquery=flag%20movement&rpp=20&sort_by=dc.date.accessioned_dt&order=desc%5d
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to India on a visit. The first stanza of this song was officially adopted by the Constituent Assembly as 
the Indian National Anthem on January 24, 19509. 

 

STAND OF OTHER NATIONS ON FLAG 

In America, when it comes to the National Flag, they are very liberal, they even allow the burning of 
the Flag. In the case of Spence v. Washington10, where Spence hung the U.S Flag from the window of 
his flat, affixed to both surfaces of the Flag were a large peace symbol fashioned of removable tape. 
The authorities entered the Flat with his permission, seized the Flag and arrested him. He was held 
liable and was fined $ 75. The Supreme Court in the appeal giving a per curium judgement held that 
“The Statute through which he was held liable was unconstitutional”. The court also said that the Flag 

was privately owned and was displayed on private property.  

In another case of Texas v. Johnson11 where Johnson burnt the American Flag in front of Convention 
Centre to protest the policies of President Ronald Reagan, he was arrested and charged with violating 
the Texas laws. The issue raised was “Whether Flag burning constitutes “symbolic speech” protected 

by the first amendment”. The majority opinion of the judges said that Texas law discriminated upon 

viewpoint. The government could not discriminate in this manner based solely upon viewpoint.  

Israel, on the other hand, amended the existing legislation "Flag, Emblem and National Anthem Law 
1949” in 2016. The amendment says that whosoever desecrates the National Flag shall be awarded the 

imprisonment up to three years or a fine of up to NIS 50,000 ($13,000). The legislation further says 
that the convicts could also have a right revoked including health, education and employment12.  

Different countries have different rules with regard to the National Flag. Some are liberals with the 
usages while some put restrictions. With time, many countries have amended the rules and regulation 
concerning the same. 

 

INDIA AND SYMBOLS 

The Tiranga has always been a great source of inspiration for all of us throughout our contemporary 
history. It reminds us of our duties towards our country. When a company flies the national flag at its 
office or factory premises, it becomes a source of genuine inspiration for the workers and the staff, 
who feel that they are working not just for the company or factory, but for the country as well. It is a 
symbolic way of placing national interest ahead of everything. 

We rise above our faith, regional and political affiliations when we hoist our national flag and express 
our love for the country. As the flag unfurls before our eyes to reveal its vibrant colours, we feel a 
sense of pride. Display of the Tiranga, our national flag, is a way of expressing our love for our nation 
and our faith in it. 

When individuals start believing that they are all part of the same nation, when they discover some 
unity that binds them together, nationalism extends. This sense of collective belonging came, in part, 
from the experience of united struggles. But there was also a plethora of cultural processes by which 

 
9 News 18.com, National Anthem of India; A brief of Jana Gana Mana, August 14, 2012, available at 
https://www.news18.com/news/india/national-Anthem-of-india-a-brief-on-jana-gana-mana-498576.html (Last visited 
01.03.2020) 
10 Spence v. Washington, 418 U.S. 405 (1974) 
11 Texas v. Johnson, 491 U.S 397 (1989) 
12  The times of Israel, MKs advance bill tightening penalty for Flag desecration, March 23, 2016, available at 
https://www.timesofisrael.com/mks-advance-bill-tightening-penalty-for-Flag-desecration/ (last visited on December 30, 
2019)  

https://www.news18.com/news/india/national-anthem-of-india-a-brief-on-jana-gana-mana-498576.html
https://www.timesofisrael.com/mks-advance-bill-tightening-penalty-for-flag-desecration/
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nationalism captured the attention of the people. History and literature, folklore and songs, popular 
paintings and symbols, all played an important role in nationalist creation. 

In India, the symbols of National Honour are regulated by laws like Prevention of Insults to National 
Honour Act, 1971, Emblems and Names Act, 1950 and Flag Code of India, 2002. These guidelines 
under part II of the Flag code of India, 2002 explains clearly, as under what circumstances and in what 
manner the National Flag can be hoisted by individuals. There shall be no restriction on the display of 
the National Flag by the general public, public organisations, educational institutions etc. provided it 
shall not violate any clause of any of the acts and rules mentioned above. 

However, the Indian Constitution in part three provides her citizens with the Fundamental Rights. The 
fundamental rights include the right to free speech and expression. Art.19 of the Indian Constitution 
protects certain rights regarding freedom of speech. Across the world flying the National Flag and 
singing the National Anthem comes under the freedom of speech and expression ambit. India too 
provides much the same freedom and the Supreme Court has also made it clear in Union of India v. 
Naveen Jindal. 

In the case of ‘V.K. Naswa v. Home Secretary, Union of India and ors13’ also, the Supreme Court has 
said that flying the National Flag is a fundamental right. The Flag code provides guidelines to be 
observed for the preservation of dignity and respect to the national flag. The national flag is both a 
benediction and a beckoning. In case a person shows any kind of disrespect to the national flag or does 
not observe the terms contained in the code, legal action may be taken against him under the relevant 
statutory provisions.   

As the famous jurist of all the time, Salmond said that no right exists without the corresponding duty. 
In one hand if the Constitution gifts Fundamental Rights, in other, it also binds by the Fundamental 
Duties and the duties should be fulfilled without any hesitation. The first and foremost fundamental 
duties written in the Indian Constitution is to abide by the constitution and respect its ideals and 
institutions, the National Flag and the National Anthem. It is the matter of discussion whether the 
Fundamental duties are binding or not. 

In 2018 the Ministry of Home affairs restricted the use of plastic Flag14. This was the first time the 
government came with a plan of restriction as far as the National Flag is concerned. This ban was for 
two reasons. 

• The plastic is non-biodegradable and hence harmful to the environment. 
• People do not care for plastic National Flags that much and this has been found in many TV 

reports. 

Any of the legislation or code has nothing to say about the use of National Flag in protests or public 
gathering. 

The word Anthem can be defined as a song or poetry as of praise and gladness which is technically a 
hymn15. For the methods and timings of singing the National Anthem the government issues circulars 
and guidelines. In the Indian context, the Ministry of Home Affairs has also issued the notification 
regarding the timing and the method in which one has to stand while the National Anthem is being 
played. The notification says that the full version of the National Anthem must be completed in 52 
seconds and the shorter version must be completed in 20 seconds16. 

 
13 V.K Naswa v Home Secretary, Union of India and ors, (2012) 2 SCC 542 
14  The Economics Times, Don’t use National Flag made of plastic, says MHA, Jan 9, 2018, available at 
https://economictimes.indiatimes.com/news/politics-and-nation/dont-use-national-Flag-made-of-plastic-says-
mha/articleshow/62430732.cms?from=mdr ( last visited Dec 31, 2019) 
15 The Shorter Oxford Dictionary, Volume 1 A-M (1961) 
16 https://mha.gov.in/sites/default/files/NationalAnthem%28E%29_2.pdf 

https://economictimes.indiatimes.com/news/politics-and-nation/dont-use-national-flag-made-of-plastic-says-mha/articleshow/62430732.cms?from=mdr
https://economictimes.indiatimes.com/news/politics-and-nation/dont-use-national-flag-made-of-plastic-says-mha/articleshow/62430732.cms?from=mdr
https://mha.gov.in/sites/default/files/NationalAnthem%28E%29_2.pdf
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The first controversy on National Anthem came into light in the case of Bijoe Emanuel v. State of 
Kerala17. The circulars of September 1961 and February 1970, said to be code of conduct for teachers 
& pupils, issued by the Directors of Public Instruction, Kerala obligating the singing of National 
Anthem.  

Three children from a school with due respect to the National Anthem stood in silence but refused to 
sing the Anthem because their religion does not allow them to participate in any rituals except the 
prayers. They got expelled from the school, they filed a writ petition in the High Court but the court 
refused their plea. Further, they went to Supreme Court in which the Apex court setting aside the High 
Court said that the children did not disrespect the Anthem and they did not create any disturbance 
while the Anthem was being played. It is their Fundamental right to preach their religion. 

The refusal to sing the National Anthem also did not violate the provisions of section 3 of the 
Prevention of Insults to National Honour Act 1971. The court also said that our tradition teaches 
tolerance; our philosophy preaches tolerance; our constitution practices tolerance; let us not dilute it18.    

In the case of Ranganatha Mishra v. Union of India 19  Justice Ranganatha Mishra requested the 
Supreme Court to issue suitable directions for the incorporation of different means and methods to 
promote awareness of fundamental duties under Article 51-A. He challenged the validity of the 
decision in Bijoe Emanuel v. Union of India20 and on his request, the court referred the matter to a 
constitutional bench, but later it was returned to a three-judge bench. 

The Apex Court, in this case, instructed the Central Government to consider the recommendation made 
by the Justice Verma Committee in its report and to take appropriate steps to implement it immediately. 
It is important to note that the report states that the right to freedom of religion and other freedoms 
must be carefully guarded and the rights of minorities and fellow citizens valued. 

In December 2016, in the controversial case of Shyam Narayan Chouksey v. Union of India21 a two-
judge bench of Justice Dipak Mishra and Justice A.M Khanwilkar in the Supreme Court made it 
mandatory for movie halls to play the National Anthem. “The directions were issued, for love and 

respect for the motherland is reflected when one shows respect to the symbols of National Honour. 
That apart, it would instil the feeling within one, a sense committed patriotism and nationalism”.  

There have been several instances after this order in which the moviegoers have been forced to stand 
up for the National Anthem and, if not, face police arrest. A similar incident occurred in Hyderabad, 
where three students of engineering were booked to insult the National Anthem by not standing when 
it was played. Further, a wheelchair-bound disability activist was reportedly humiliated and labelled a 
Pakistani at a Guwahati theatre after he was unable to stand when the National Anthem was performed. 

The orders were a direct violation of the fundamental right to freedom of speech and expression and 
were lambasted because, firstly, the singing out of the cinemas is arbitrary as the imposition of a duty 
to sing the National Anthem in an escapism space lacks a legitimate basis. 

Secondly, this mandatory promotion of democratic ideals demonstrates a worrying trend towards 
violent nationalism. 

This order was set aside later in 2017 by a three-judge bench of Supreme Court. The order was set 
aside because people had started moral policing on handicapped or person with disabilities as defined 
under sections 2(i) and 2(t) of the Persons with Disabilities (Equal Protection of Rights and Full 
Participation) Act 1955, this mandatory order was being misused. 

 
17 Bijoe Emanuel v. Union of India, (1986) 3 SCC 615 
18 Supra 17 
19 Rangnatha Mishra v. Union of India, (2003) 7 SCC 133 
20 Supra 17 
21 Shyam Narayan Chouksey v. Union of India, (2017) 1 SCC 421 
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If one is giving due respect to the National Honours then no one should have the right to be the moral 
police. It has also been said that the Conscientious Objections does not offend the Fundamental Duty 
under Article. 51(A) a to respect the National Honours. 

On Constitution Day 2019, the Vice-President of India stressed that the Fundamental Rights of Citizens 
are critically dependent on the discharge of Fundamental Duties since both the rights and duties flow 
from each other. He also said that the for the healthy environment in the country the citizens of that 
country must fulfil their Duties, government alone cannot be held responsible and accountable22. 

The statement of Vice- President is a mere appeal to the citizens of India. The Constitution of India 
has no provisions for the direct enforcement of any of the Fundamental Duties nor for any sanction to 
prevent their violation23. It may be assumed that while determining the Constitutionality of any law if 
judiciary finds that it seeks to give effect to any of these duties, it may consider such law to be 
'reasonable' in relation to Article.14 or 19. 

 

SYMBOLS AND DUTIES TO PROTECT THEIR DIGNITIES 

Symbols so far have been used to unite and integrate the common men for particulars goals. In the 
Independence movement, Gandhi Ji used Charkha, Swadeshi clothes to unite the common men in order 
to achieve the goal of freedom. 

In 2013, Delhi High Court issued notice to the both Centre and State seeking directions to ensure that 
the National Symbols are respectfully displayed at all occasions and places24. The PIL was about that 
the state governments in their advertisements use National Flag without the Ashoka Chakra. 

In 2012, Bollywood actor Shah Rukh Khan was booked for insulting the National Flag on a complaint 
of Lok Jan Shakti Party national secretary Ravi Brahme. According to him, Shah Rukh waved the flag 
and during waving, he ignored that saffron colour was at the bottom.25. 

In 2017, Akshay Kumar apologised for waving the national flag upside down at Women's World Cup 
final. In his tweet, he extended his sincerest apology and he also said that he didn't mean to offend 
anyone26 

There have been many instances where the celebrities got into trouble for disrespecting the national 
flag and complaints have been filed against them. Many a time the complaints against the celebrities 
have been filed by common men. This shows the possessiveness of the common men towards the 
national symbols. They do not fear anything, about the name, about the power of the person indulged 
in doing so. 

However, the courts in India act liberally when it comes to Freedom of Speech and Expression. The 
right to hoist the flag and sing national anthem comes under this provision of the Indian Constitution. 

The Fundamental Duties mentioned in Article. 51A of the Indian Constitution tell us about the duties 
which should be fulfilled at any cost by the Citizens. However, there is no legal sanction behind it. 

 
22 https://pib.gov.in/newsite/PrintRelease.aspx?relid=195002 
23Ramsharan Autyanuprasi and ors v. Union of India and ors, AIR 1989 SC 549 (Para 14) 
24  Times of India, Ensure dignities of National symbols, May 30, 2013, available at 
https://timesofindia.indiatimes.com/city/delhi/Ensure-dignity-of-national-symbols/articleshow/20340326.cms (last visited 
Jan 9, 2020)  
25  Firstpost, Shah Rukh Khan booked for insulting national flag, August 21, 2012, available at 
https://www.firstpost.com/entertainment/shah-rukh-khan-booked-for-insulting-indian-flag-424754.html (last visited on 
January 12, 2020) 
26 India Today, Akshay Kumar apologises for waving the Indian flag upside down at Women's World Cup final, July 24, 
2017, available at https://www.indiatoday.in/movies/celebrities/story/akshay-kumar-indian-flag-upside-down-womens-
cricket-world-cup-final-1025940-2017-07-24 (last visited on January 12, 2020) 

https://pib.gov.in/newsite/PrintRelease.aspx?relid=195002
https://timesofindia.indiatimes.com/city/delhi/Ensure-dignity-of-national-symbols/articleshow/20340326.cms
https://www.firstpost.com/entertainment/shah-rukh-khan-booked-for-insulting-indian-flag-424754.html
https://www.indiatoday.in/movies/celebrities/story/akshay-kumar-indian-flag-upside-down-womens-cricket-world-cup-final-1025940-2017-07-24
https://www.indiatoday.in/movies/celebrities/story/akshay-kumar-indian-flag-upside-down-womens-cricket-world-cup-final-1025940-2017-07-24
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CONCLUSION 

 “Breathes there the man, with soul so dead, 

Who never to himself hath said, 

This is my own, my native land! 

Whose heart hath ne’er within him burn’d……...27  

Sir Walter Scott writes  

There is a man who is physically alive but emotionally dead, the poet describes the “dead” as one who 

does not have any emotion for his motherland and one who has never told himself that his motherland 
is his own. 

Flag as a symbol for uniting the people has been used several times. In the Independence movement, 
the flag played a crucial role and it successfully united the people. The symbols are not only for 
representing a nation, but it also gives motivation, inspiration and new energy to the dying soldier on 
the battlefield.  

Those who do not love their motherland and their country possess no right to stay in that country. 
Talking particularly about India, we have lost lakhs of lives in getting Independence and after that in 
protecting the country from enemies. Those who gave the supreme sacrifice gave it only to protect the 
dignity of the Tiranga.  

The flag today should not be used in protest even though the Constitution of India guarantees the 
freedom of speech and expression under Article 19(1) A. There are several grounds which can be made 
in dissent on the personal note. 

• Flag code of India 2002 does not say anything about the usages of National flag in the protests. 
• The protests which take place today do not stand for the whole nation as it was during the 

Independence movement. 
• Protests today are more violent; chaos is very often. 

The Flag Code of India provides all the do's and don'ts with the flag and in the code, there is no mention 
of its usages during the protests. The Independence Movement was for every Indian, be it rich, be it 
poor everyone was contributing to the freedom struggle either directly or indirectly. The protests which 
take place today do not represent the entire nation. The demands, the reasons for the protest are 
personal or often related to that particular class or section of the society. The other group of society 
may have a different opinion than the protesting groups. There are many examples present in the 
current situation where one group is supporting particular legislation whereas another group is 
protesting against the legislation.   

The protests we see today often turn into violence, the reason for the violence is that the frequency 
between the protestors and the government does not match. The authorities try to control the voice, 
they want to suppress the voices by hook or by crook. Now if the protestors are carrying the national 
flag in their hands and authorities are using force to control and if in that situation the flag somehow 
falls and touches the ground, it will be the ultimate insult to the national flag according to the Flag 
code of India. 

However, the singing of National Anthem in the protests can be allowed as everyone stands in attention 
while the National Anthem is being played. No authority will use force when the Anthem is played as 
they will be standing in attention to give respect to the anthem.

 
27 Patriotism by Sir Walter Scott (1771-1832) 



 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

 

Page | 104  
 

THINKING OUT BLURRED POSSIBILITIES OF PAN INDIAN NRC- 
TAKING CUES FROM NRC ASSAM 

- Amrita Soni1 

 

ABSTRACT 

Illegal migration from neighbouring countries has, since a long time, been a socio-political bone of 
contention worthy of scrutiny and contemplation. Assam is one of the worst affected states in India 
from this conundrum and National Register of Citizens is sought as a solution by the government. 

But it poses a threat of being stateless on millions of people who have been living in the country for a 
fairly long time. This is because of the intricate set of formalities involved in the process 

accompanied by unsophisticated technology used herein. A way has to be found out whereby the 
government may strike a balance between fundamental rights and national security. Moreover, will 

the implementation, restricted to Assam, suffice to fix the problem? Pan-India NRC is seen as an 
urgent resort but the stakes involved are directly of citizenship status of millions. The contentions in 
its favour include threat of illegal immigration to national security and the need to have a record of 
legitimate citizens of India. This paper examines the state of affairs during the counting process in 
Assam, identifies its problems and suggests measures to avoid them while implementing pan-India 

NRC. This research essentially takes insinuations from the NRC situation in Assam and accordingly 
examines the desideratum of PAN India NRC. The paper briefly examines the legal aspects that have 

a bearing to the issue. 
Keyword: Citizenship, Human Rights, Immigrants, Illegal Immigration, National Security, 

Nationality, NRC. 

 

THE PROBLEM OF ILLEGAL IMMIGRATION 

The Indo-Bangladesh border has always been a matter of concern for the Government, its porosity 
being the most problematic of all other issues. A majority part of this border is riverine in nature. The 
situation worsens during the Rainy season, when the flood water uproots pillars of the Border fencing 
line. On top of that, the native people living near the river banks make things harder for the officials 
to keep an efficient border management system. 

The Central as well as the State governments are determined to seal and secure the Indo-Bangladesh 
border line or at least the part of Assam that shares boundary with Bangladesh. Assam’s honourable 

Chief Minister Sarbananda Sonowal, has already made it clear that securing the border line will be the 
priority of the ruling government in next two years. On June 02, 2016, a decision was taken during the 
meeting on border management by the Home Minister Rajnath Singh to bring this in effect. Bangladesh 
shares 4096 km of international border with India out of which 284 km is with the Indian state of 
Assam. Home Minister Rajnath Singh stated during the meeting that about 224 km of the border in 
Assam has already been fenced and sealed. However, it was also highlighted during the meeting that, 
“there are 122 locations (60.7 km) in Assam where physical barrier is not present”. 

Now, we have to first realise that the border line shared by Assam and Bangladesh is only a tiny 
part of the vast Indo-Bangladesh border. Hence, even if Assam is made secure, then also other 
parts of the border will remain porous and the illegal immigrants can still infiltrate from other 
unsecured parts of the border through the country. There has been a growing uprising against 
illegal immigrants of Assam; however, this is not case in other parts of the country, especially in 
the state of West Bengal and Tripura. It has been evident in the past that political parties in various 

 
1 Student, BA LLB (H), 3rd year, Hidayatullah National Law University, Raipur 
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‘Boundary-sharing’ states actually encourage infiltration and illegal immigrants instead of 

keeping a check on it as a part of their narrow vote bank politics. 

In the absence of any solid agreement to act from other states, it would be difficult for the new 
government to even keep a check on this problem of illegal immigrants. Assam has ill -famously 
been the gateway for illegal immigrants, but today it has shifted to other, bigger areas. Today, it 
has become easier for illegal immigrants to come through unsecured states like West Bengal and 
then move on to the other parts of India, including but not restricted to Assam. Illegal immigrants 
from Bangladesh are smart enough to realise that if they want to be in India, they have to keep 
moving and this has led to the fact that today, one can find illegal immigrants anywhere in the 
country right from Kashmir to Kanyakumari. 

However, this does not, in any way, implies that illegal migration is insuperable and no solution 
exists. To overcome this, an efficient Border management system has to be set up with uniform 
policies for all the affected states- especially the bordering states. This means that the steps taken 
in Assam for solving the problem of Illegal immigrants and securing the border will have to be 
repeated in other Indian States bordering Bangladesh without any exceptions. Essentially, the 
approach of executives and the government institutions- responsible for checking illegal 
migration- also need a thorough change, in the absence of which any effort will go in vain.  

 

WHAT IS NRC? 

The first Census of independent India was completed in 1951 which was followed by the first ever 
compilation of National Register of Citizens. The need for this was realized because partition of the 
subcontinent had taken place that year which was followed by communal riots. All this triggered influx 
of foreign population into the Indian soil through the borders. 

 After the war of 1971, Assam, particularly, saw huge cross border exchange of population which 
resulted in concentration of illegal Bangladeshi immigrants in the state. Fast forward to 1979, Assam 
witnessed its first organized anti-foreigners agitation. There was a tussle regarding the rights of 
indigenous communities. It was contended by the Assam ethnic nationalists that the “Bahiragats” or 

outsiders have entered the electoral rolls and compromised their right to determine their political 
future. 

The agitations, primarily led by All Assam Students’ Union, continued until 1985 when Assam Accord 

was signed with the state as well as central government led by Rajiv Gandhi. Under this, those who 
entered on the eve of the war (March 25,1971) were to be classified as foreigners and deported. Those 
who entered between 1966 and 1971 would lose their voting rights for 10 years and their names in the 
electoral rolls would be restored thereafter.  

For decades, the issue of migrants has been a pressing one and need of listing Indian citizens was 
pertinent. The process of NRC initiated in Assam because it, as a state, had seen waves of migration 
as a colonial province in British India as well as a border state in independent India. After the order of 
supreme court in 2015, the state of Assam has since been involved in updating the 1951 register with 
the predominant aim of identifying and eliminating the illegal immigrants that have entered the state 
post the Bangladesh War. 

The National Register of Citizens now takes its definition of illegal immigrants from the Assam Accord 
– anyone who cannot prove that they or their ancestors entered the country before the midnight of 
March 24, 1971, would be declared a foreigner and face deportation.2 It implies that one can be born 

 
2  Chakravarty Ipsita, Explainer: What is NRC?, SCROLL.IN, (July 15,2019 8:00 AM), 
https://scroll.in/article/930482/explainer-what-exactly-is-the-national-register-of-citizens . 

https://scroll.in/article/930482/explainer-what-exactly-is-the-national-register-of-citizens
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in India in 1971 to parents who entered India before March 24, 1971 and would still be termed illegal 
immigrant at age 48. 

 

PROCESS OF NRC IN ASSAM AND THE PROBLEMS THEREOF 

In order to address the loaded issue of migrants in Assam, a tripartite meeting was held in 2005, chaired 
by the then Prime Minister Manmohan Singh. It was attended by the Centre and Assam Government 
and All Assam Students’ Union. The judiciary came into the main frame much later, when Assam 

Public Works filed a petition. Their main demand was to strike the illegal immigrants off the electoral 
rolls. Ultimately, in 2013, the apex court ordered the centre to finalise the modalities to update the 
national register of citizens. The final task began with full force in 2015 under the direct supervision 
of the Supreme Court. 

The counting process was mammoth. It was undertaken in different phases. First was of data collection. 
Most individuals applying for inclusion in the new NRC had to prove two things; their ancestors lived 
in Assam before 1971 and their relationship with such ancestor. Second was the verification process 
where documents were sent for verification to the issuing authorities and NRC officials conducted 
ground level verifications and enquiries. Once data was submitted by an applicant, his blood relations 
were plotted in a family tree. 

Bengali Muslims, the community most often branded as illegal Bangladeshi immigrants, felt that they 
were put under a greater scrutiny than other groups. These fears were deepened with the sudden 
appearance of an “original inhabitants” category in 2017. Prateek Hajela, state coordinator of the 
National Register of Citizens, admitted that people internally classified as original inhabitants faced 
less scrutiny. It was rumoured that no Muslims had been included in this category.3 

The first draft was published on July 30,2018 where 2.89 crore people made it to the list as against 
3.29 applicants, leaving over 40.07 lakh excluded ,including army veterans, government 
employees, families of former presidents and Assam’s only woman chief minister. There is no official 
community-wise or district-wise data, but anecdotal evidence suggests Bengali-origin communities 
were overwhelmingly affected.4 Those excluded were told to make fresh claims. 

Over past few years, NRC officials in Assam started accepting ‘objection forms’ allowing people to 

highlight “ineligible persons” alleged to be mistakenly enrolled in the register. Recently, in the month 

of June, around 1 lakh applicants were told they were included erroneously in the first draft and thus 
required to make fresh claims. 

The final NRC list will be deciding the fate and future of more than 41 lakh people- a population larger 
than any of the other North Eastern states. In fact, the population affected by NRC in Assam is nearly 
as large as the population of Kolkata and roughly half the size of Switzerland. 

Alarmingly, neither the state nor the Centre government has clarified what happens to those who lose 
their cases in the Foreigners’ Tribunals, whether they will be detained, sent back or allowed to stay on 

with limited rights and privileges of Indian citizenship. 

In the past, people deemed to be illegal immigrants have been sent to detention camps in the state, 
which are carved out of local prisons. There are six such centres across Assam, and building of the 
State’s first standalone detention camp was sanctioned last year. The so-called ‘foreigners’ have 

withered here for years in abeyance. Meanwhile, the State has declared them as foreigners; however, 
there is no sign of Repatriation treaty with which they can be deported back to their homeland. 

 
3 Bhat Mohsin Alam, The constitutional case against NRC, E&PW, vol 4 issue 3, 19 Jan 2019. 
4 Supra . 

https://www.business-standard.com/article/current-affairs/nrc-veteran-who-served-30-yrs-in-indian-army-excluded-from-citizen-list-118080200091_1.html
https://www.firstpost.com/videos/india/of-no-fixed-abode-ex-govt-employee-in-a-fix-as-assam-nrc-leaves-him-out-includes-wife-and-daughter-5020441.html
https://www.firstpost.com/videos/india/of-no-fixed-abode-ex-govt-employee-in-a-fix-as-assam-nrc-leaves-him-out-includes-wife-and-daughter-5020441.html
https://scroll.in/article/888735/why-relatives-of-former-president-fakhruddin-ali-ahmed-are-not-on-assams-final-nrc-draft
https://scroll.in/latest/889159/assams-lone-woman-chief-minister-not-included-in-final-draft-of-national-register-of-citizens
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WHY THE NEED FOR PAN- INDIA NRC? 

Last year, 29 Bangladeshis were arrested by the ATS for staying illegally in Maharashtra. Three out 
of them were suspected of having connections with a banned Islamic extremist organization- 
Ansarullah Bangla Team (ABT), which has been inspired from Al Qaeda. This report was published 
in Hindustan Times dated April 20, 2018 which further stated: 

“There are suspicions that ABT has set up sleeper cells in India. In August 2017, the Uttar Pradesh 

ATS arrested Abdullah Al-Mamon, a member of ABT, in Muzzaffarnagar. He told the ATS that his 
job was to organize fake identification documents, like Aadhar, for ABT members when they came 
across the border… It’s difficult to identify these terror suspects because not only do they blend in 

easily with Indians in different parts of the country, but they also have paperwork, like Aadhar and 
ration cards, which effectively makes them Indian citizens.” 

In 2016, Minister of State for Home, Kiren Rijiju informed during the session in the Upper house that 
there were around two crore Bangladeshis living as illegal immigrants in India, which is a sharp rise 
from the previous mentioned numbers. Back in 2004, the UPA Government had pegged the number 
of Illegal Bangladeshi Immigrants at over 1.2 crore. The mind-boggling number should propel any 
conscientious and efficient Government to act. However, instead of taking the matter seriously and 
taking any action, the UPA government chose to embarrassingly withdraw the statement under the 
pressure, which were made by its own Minister of State for Home Sriprakash Jaiswal. In contradiction, 
Senior Congress leader Shashi Tharoor mentioned that “some 20 million Bangladeshis are reliably 

estimated to have slipped into the country over the last two decades”, in his book- Pax Indica. It was 
clear that the people within the Congress were well aware of the astounding facts and figures, and 
instead chose to turn a blind eye to the matter. The UPA government has always taken an unclear stand 
in the entire issue of Infiltration, sacrificing Nation’s security for petty vote-bank politics.5 

In the long-term perspective and in the national interest, it is imperative for State Governments, 
including the Government of Delhi, to initiate a similar exercise to identify illegal immigrants, and 
take steps for their expulsion. Now, even though the process of NRC has begun in Assam, it is 
insufficient to fix the problem even in the state since the illegal immigrants can easily move from one 
state to another. This is what brings in the necessity of application of NRC in the entire country alike. 
If NRC is implemented only in numbered states, the illegal immigrants can easily escape the liability 
by simply travelling to a state where NRC doesn’t exist at all. For example, to escape the plight of 

NRC in Assam, an illegal immigrant can escape to West Bengal where the Government openly 
advocates illegal immigrants guided by vote bank politics. 

At this juncture, the issue of illegal immigration has to been seen without a political lens. It is amply 
evident that illegal immigrants pose a serious threat to the security of the country. This, though the 
most serious concern, is not the only one in line. Apart from alleged (or occasionally proven) terrorist 
links, this group indulges in various forms of organized crimes: human trafficking, animal trafficking 
and counterfeiting to name a few. The minority concentrated in a particular territorial area is highly 
united, this not only facilitates organized crimes but often fuels communal riots resulting in loss of life 
and property of the natives. The disruption of peace in heavily infiltrated states is more common. 

Economically speaking, this surplus population eats up the employment opportunities meant for the 
indigenous citizens. These immigrants provide an alternative cheaper labour base as against the 
natives. Additionally, they increase the burden on resources which hardly even suffice the citizens, 

 
5 Gupta Vijender, Why a pan-India NRC is the need of the hour?,  DAILY PIONEER, ( Aug, 19, 2018 10:00AM). 
https://www.dailypioneer.com/2018/columnists/why-a-pan-india-nrc-is-the-need-of-the-hour.html . 

https://www.dailypioneer.com/2018/columnists/why-a-pan-india-nrc-is-the-need-of-the-hour.html


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

 

Page | 108  
 

who have rightful claim on them. Due to absence of any identification of illegal immigrants, 
government resources are spent on equally on citizens as well as non-citizens.  

However, no matter how urgent the need to implement NRC may be, a hastily or inadequately 
implemented NRC can result into some serious consequences and the government might even have to 
face the embarrassment of granting citizenship to illegal immigrants and denying the same to genuine 
citizens.  

Thus, it becomes imperative to sincerely consider some points before chalking out the plan for pan-
India NRC. 

a. Institutional Requirements: For implementation of NRC, the government will have to disburse 
huge funds. Funds as well as human resources would be required for establishing quasi-judicial 
tribunals and other relevant machinery including administrative officers and easily accessible 
redressal mechanism. The documental requirements and grounds for declaring or denying 
citizenship shall not be frivolous and be well thought out. The institutions which would thus be set 
up shall be equipped with impeccable and advanced technological tools such that margin of error 
is reduced to the minimum possible extent. Thousands of crores have been spent and thousands of 
government officials have been employed in the state of Assam. 
If the need be, a separate national body can be established to supervise the implementation of NRC 
considering the mammoth task it is going to be for a country of more than 137 crore inhabitants. 

b. Consequence of errors in the procedure: Any error in the process will result in gross violation of 
fundamental rights of the subjects. The process will determine the fate of citizenship of Crores. 
Citizenship, in the current socio-political scenario is tainted with the idea of nationalism and 
ethnocentrism. In the era of growing nationalism, people who do not find a spot in the NRC would 
be subject to marginalization in the society. This situation is very undesirable as it will open gates 
for increased hate crimes. Citizenship is also a factor with which an individual identifies herself or 
himself and attaches a sense of pride. Taking away citizenship from a genuine citizen due to lack 
of proper machinery or otherwise would result in great psychological trauma and the threat of this 
will result in anxiety in the atmosphere while the process is being carried out. Such anxiety will 
fuel dissenting political elements to ignite anti-NRC propagandas and adversely affect the process. 
 There have been sundry instances in Assam where genuine citizens were pushed to the extent of 
committing suicide either due to harassment caused while enrolling in NRC or denial of their 
citizenship and lack of redressal mechanism. This can give rise to direct infringement of right to 
life with dignity of an individual enshrined under article 21 and right to equality before law and 
equal protection of law under article 14 of the Indian Constitution. It should also be noted that in 
the given case, such infringement will be very extensive. 

c. Fate of the non-citizens: The entire idea of NRC can prove to be a waste of resources, time and 
energy if it is not decided what is to be the fate of people not included in the NRC. In Assam as 
well as throughout the country, after determining who are illegal immigrants, such people are to 
be deported to their country of origin. For this, two things must be kept in mind; firstly, their 
country of origin must be traced through adequate proofs i.e., establishing a receiving country. 
This is necessary because according to international laws, deportation can take place only when 
there is a receiving country for the people being deported. Secondly, a corollary following to the 
first requirement is a repatriation treaty. For example, in case of Assam, where the illegal 
immigrants are to be deported to Bangladesh, India must have some sort of repatriation treaty with 
Bangladesh. Thus, the government has to use diplomacy in order to compel Bangladesh to accept 
its citizens. If we talk about pan-India NRC, the government has to consider that illegal immigrants 
across the country have different origins for example, infiltrators from Pakistan, Afghanistan and 
Myanmar. The government will also have to consider the possibility that the country of origin of 
every non-citizen cannot be proved. There is an apprehension that if NRC brings out even a crore 
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of non-citizens in the Indian soil, it would not be possible to deport all of them and thus millions 
will be rendered stateless. The government should be prepared to avoid this. 

 

PLAUSIBLE WAYS AHEAD 

Though NRC may be a complicated step involving even more intricate procedure, but its complexity 
should not be treated as a matter because of which it is avoided. NRC is a timely exercise. It was done 
once in 1951, and ordered by the apex court to be done again in order to solve the problems of illegal 
immigrants. Furthermore, it is completely democratic. The NDA government had endorsed the idea of 
pan-India NRC in its election manifesto, and the electoral mandate was clearly in its favour. Thus, the 
idea of pan-India NRC is backed by the will of people, which is the very essence of democracy.  

Here are some points which may come out as prospective solutions to problems that might arise 
through the process or after it. 

a. Research committee: It is highly advisable that before commencing the process, an in-depth 
research is conducted. Considering the gravity of the situation as well as the vulnerability of the 
stake holders, it may be advised that a specific committee is formed for making enquiries, 
conducting research and giving suggestions with regards the application and feasibility of the 
process of making the national register for citizens.  
The committee may consist of senior administrative officers, policy makers, lawyers and the like. 
The process is bound to be fragile and thus it is imperative to make it absolutely fool proof. A 
committee for this concern is required to assess the population of each state and union territory 
along with its demographics and suggest the expenditure, number of tribunals and offices thus 
required as well as number of government officials to be appointed for the purpose, accordingly. 
The political, economic, cultural and social features of every state is unique in India and these 
factors have to be considered while processing the NRC in a particular state or UT. The stake of 
implementing NRC is too high and no scope can be left for its inappropriate implementation. 

 
b. Fool proof mechanism: The consequences of an inadequately processed NRC have been 

highlighted above. Thus, the primary requirement from the part of state as well as central 
government is to devise a fool proof plan and machinery to undertake the task of making the NRC. 
Assam is a relatively smaller and thinly populated state of India, however, there is a chaotic 
situation regarding NRC there. Deaths due to stress and suicide has been recorded and grave fear 
of missing out family members from the NRC was in the atmosphere. The citizens throughout the 
country have to be kept away from such anxious atmosphere. NRC is a step towards enhancing the 
national security but the government must ensure that a balance is struck between national security 
and fundamental rights of the citizens. There have been instances in Assam where people 
unreasonably suffered because of unsophisticated software and technologies available to the NRC 
authorities as well as the election commission. Thus, before commencing the pan-India process, 
it’s imperative for the government to ensure that the authorities are technologically sound. Apart 
from this, adequate number of foreign tribunals and other quasi-judicial authorities and institutions 
have to be established in place. 

 

c. Residual non-citizens: at the end of the process, there may be millions of people classified as non-
citizens or illegal immigrants. Hopefully, the authorities will be able to establish beyond doubt the 
origin of most of these immigrants and they shall be deported back. But there will still be people 
who cannot be deported back due to technical modalities. For such people, government may issue 
status of foreigner residents. There may be certain taxes levied on them and they can be allowed 
to remain residents in India without voting rights for a decided period of time. This will be in 
coherence to international laws relating to nationality and citizenship as well as International 
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Convention on Statelessness. This will also be upholding the human rights and fundamental rights 
which are conferred by the constitution to persons including foreigners in the soil of India. 

 
d. Other measures: apart from this, there are several steps the government can take to enhance the 

national security. Firstly, steps have to be taken to prevent illegal immigration at source. India 
shares 4096 kms of its borders with Bangladesh. This includes forestland, rivers and grassland. 
The government had earlier promised of employing technology to secure these borders. This 
should be done on an urgent basis. Use of cameras, RADARS, drones can be made along with 
physical barriers and fences. This must be along every international border because Bangladeshi 
immigrants only constitute a part of the larger problem of illegal immigration and infiltration. 
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FUNDAMENTAL DUTIES AS A MEANS TO ACHIEVE RESPONSIBLE 
CITIZENRY 

- Digvijay Sahni1 

 

ABSTRACT 

The idea of Fundamental Duties has been enshrined keeping in mind the concept that there exists a 
parallel duty for the rights enjoyed by the citizens by constantly making them aware that a right 

can’t be seen in complete isolation from duties and doesn’t enjoy the status of being unconditional or 

absolute. The incorporation of Fundamental Duties with an already existing provision of Directive 
Principles of State Policy is widely acknowledged as it truly encapsulates the greatest jurisprudence 

principle that law alone isn’t only considered a right in society but the real right of a man in the 
society is to do his duty. People are often seen blaming and criticizing the government when it fails 
to perform its duties under the Directive Principles of State Policy. While doing so they often forget 

that they also owe some duties towards the state. When it comes to claiming the rights, they are often 
seen protesting, inciting public to rise for their cause, giving hate speeches against the sitting 

government, burning the Constitution in the Parliament, giving anti-national slogans but when 
people are asked to perform any of the duties under Part IV-A, they sneak by shifting the burden on 
the shoulders of government. The main reason for this kind of attitude of the people is because of the 
“enforceability aspect” in the court of law. People have realized that if any of the rights are violated 

they can move against the state to seek remedy but if they fail to perform their duties there is no 
option in the hands of the state to knock the doors of the court of law and compel people to perform 
the duties on their part. The essay highlights the intention of the drafters of the Constitution of the 

country of not making the duties legally enforceable in the court of law and how due to the changing 
circumstances there has been a need of the hour to attach the “enforceability aspect” which has 

been explained below by taking into account the various obligations/ duties combined with the 
detailed analysis. 

 

 

Gandhiji once said:  

“The true source of right is a duty.  If we all discharge our duties, rights will not be far to seek.  If 
leaving duties unperformed we run after rights, they will escape us like will-o-the-wisp, the more we 
pursue them, the farther they will fly.” 

The concept of Fundamental Duties has been taken from Russia (then USSR) and was added by the 
42nd Amendment Act, 1976 on the recommendation of the Swaran Singh Committee. As per Art. 51-
A of the Constitution of India, 11 Fundamental Duties have been enshrined which are non-justiciable 
as well as lack the enforceability element in the court of law. It means that State or any person can’t 

knock the doors of the court in case he is found in violation of his duties but while deciding upon a 
matter such duties may be taken into consideration. The main idea to incorporate Fundamental Duties 
in the Constitution was to provide for a check and balance mechanism in accordance with the 
Fundamental Rights as enshrined in the Constitution that an individual claim in case of being violated 
by the State. When the Fundamental Duties were being incorporated in the Constitution of India, the 
deliberations were being carried by the Members of the Parliament to make them legally enforceable 
and justiciable in the court of law but Indira Gandhi criticized the move of the Parliament and said that 

 
1 Student, BA LLB (H), 1st year, Maharashtra National Law University, Mumbai 
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if such duties carry legal consequences then it may be violative of the Fundamental Rights granted to 
the citizens.2  

If the Fundamental Duties would have had the enforceability aspect and would have ensured that 
granting such a characteristic to duties won’t abridge away their Fundamental Rights; there would 
have been a realization on the part of citizens of the nation that there are no pains without gains or 
“there exists a corresponding duty or obligation with every right.” But the harsh reality says that the 
people were so obsessed with their rights that they tended to forget the duties and responsibilities 
towards the nation which enabled them to claim and exercise their rights.3 This obsession was the main 
concern that no need was felt by the drafters of the Constitution to give them a legally binding aspect. 
The reasons that can be attributed to this type of conception is said to be derived from the fact that 
when the constitution was being drafted, the drafters felt that the values such as harmony, secularism, 
preserving the rich cultural heritage, defending the country are inherent to the composite of the Indian 
tradition and the culture that the people follow.4 These values were firstly nurtured by the people 
traditionally and subsequently became part of the school curriculum thus being imparted through 
textbooks. In all spheres of life, these values became an integral part to govern the life of citizens in 
India and thus it became one of the reasons for not being incorporated as a compulsory obligation on 
the shoulders of the citizens of India. The Preamble of the Constitution of India spells out the basic 
ideas and aspirations of the people of the country and the determination of the Preamble for the 
effective achievement of these ideals and aspirations. The Preamble reflects the intention to secure to 
all the citizens of the country the basic principles that govern his/ her behavior and are needed to 
conduct human affairs.5 It was held that all the activities that a human will perform will ultimately lead 
to the achievement of these goals. It was further contended by the framers of the Constitution that the 
Fundamental Rights granted under the Constitution have an inherent obligation within themselves and 
due to the nature of a man being a rational animal, it would be obvious that if he enjoys his rights then 
he will be haunted by his self-conscience constantly which would remind him of his obligation to 
discharge the duties at some point in time. 

 Abiding by the Supreme law of the land and respecting its ideals, institutions is also an obligation on 
the part of citizens.6 The basic ideals as enumerated include assurance of equality and liberty along 
with promotion of fraternity amongst them overlooking through differences of religion, race, caste, 
etc. But despite having a clause regarding it in the Constitution of India people, especially politicians, 
are often seen disrespecting the same. It has been a common practice among the politicians that to 
secure their vote bank, they resort to cheap tricks such as engaging in communal politics. The political 
history of India isn’t unaware of such incidents where there has been a disregard of the ideals and basic 
principles of the Constitution. The basic principle of equality can be one of the examples which have 
been used by such people to serve their interests. The recent criminalization of Triple Talaq could be 
the best example whereby there has been a spread of misinformation, thereby leading to the huge scale 
criticism of the government, at both the national as well as an international forum, which led to unrest 
in the Muslim community (especially men). The proponents standing against the notion of it being 
criminalized claimed that it was in violation of the Right to Equality7 as it interfered with their personal 
laws. When the historic judgment of the Supreme Court upholding the unconstitutionality of Triple 
Talaq was pronounced with a 3:2 majority8, the allegations were made that the court had not taken into 
consideration the principles of Natural justice, thus acting under the influence of a Hindutva 

 
2 Chapter 1, “Evolution of Fundamental Duties and their Incorporation”, Shodhganga, at pp. 23.  
3 Id, at pp. 13-14.  
4 EFFECTUATION OF FUNDAMENTAL DUTIES OF CITIZENS, at pp.12. 
5 Preamble, Constitution of India, 1949. 
6 Art. 51-A(a), Constitution of India. 
7 Art. 14, Constitution of India. 
8 Shayara Bano v. Union of India and Ors., Writ Petition (C) No. 118 of 2016. 
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government. This is not only an instance where the institute of the judiciary has been undermined. 
Looking into the matter of hate speeches given by prominent politicians of the country which are 
believed to be the main cause of inciting the Delhi riots in turn leading to violence, the Apex Court 
took into light the derogatory statement made by Harsh Mander against it believed to hamper the 
efficient working of the judiciary.9  

Such people have to understand that Fundamental Duties also apply to them and they can’t escape their 

liability merely by their privilege to speak conferred to them under the Constitution of India.10  Making 
such derogatory and filthy statements against the institutes tasked with the responsibility of delivering 
justice is a blatant violation of Art. 51-A (a) of the Constitution as it hampers social integrity along 
with the economic progress of the nation. There is a mechanism of writ petitions envisaged under Art. 
32 and Art. 226 of the Constitution of India under which a person can challenge the decision of the 
courts. Speaking against the institutions puts their credibility under question and hinders the principle 
of Justice as enshrined in the Preamble. There is an urgent need to take the cognizance of this matter 
by taking strict action against such politicians speaking contrary to the ideals of the constitution and 
thereby creating a religious divide.  

John F. Kennedy’s statement regarding the relationship between the Fundamental Rights and the 
Fundamental Duties of the citizens of the country is widely appreciated. He said, “Do not ask what 

the country can do for you, but ask what you can do for the country.” He emphasized the performance 
of duties rather than claiming the rights. The essence of his statement can be very well understood by 
taking into account Art. 51-A(g) of the Constitution which reads, “It shall be the duty of every citizen 

of India to protect and improve the natural environment including forests, lakes, rivers, and wildlife, 
and to have compassion for living creatures.” The need for protecting and conserving the environment 
dates back to the era of 1972 when the then Prime Minister of India, Indira Gandhi, signed the 
Stockholm Convention which talks about the responsibility of man to safeguard and wisely manage 
the world’s heritage of wildlife and its factors which is at the stake of being damaged due to the rapid 
economic growth and a wave of industrial revolution happening across the world.11  

The provision to incorporate a clause pertaining to the conservation of the environment was considered 
to be a revolution and in consonance with the Gandhian and Buddhist12 environmental ethics. By 
incorporating Art 51-A(g) under the Fundamental Duties an endeavor has been made for the mandatory 
enforcement of this right on the part of citizens.   Every person has a duty to the community in which 
alone the free and full development of his personality is possible.13  

Art. 21 of the Constitution of India grants the right to life and personal liberty to citizens in accordance 
with the provisions of Directive Principles of State Policy (DPSPs) as well as Fundamental Duties14 
wherein as per the provisions of the former, a duty is embodied upon the state to provide a healthy and 
pollution-free environment. But the main point of contention which is to be addressed here is that “Is 

it only the sole responsibility of the State to protect and conserve the environment?” The people of the 
nation have assumed that there is no role on their part for performing the fundamental duties granted 
to them. This is because there is no stricter implementation of the rules framed for the protection of 
the environment. India is still a developing country and due to the low level of literacy rate people 
either aren’t aware of their duties or despites knowing them are ignorant. People polluting their 

 
9  “Harsh Mander Case : 'We Don't Need You In This Proceeding', CJI Tells Colin Gonsalves”, 
https://www.livelaw.in/top-stories/harsh-mander-case-we-dont-need-you-in-this-proceeding-cji-tells-colin-gonsalves-
153490, 5th March 2020. 
10 Art. 105 and 194, The Constitution of India. 
11 Principle 14 of Declaration of the United Nations Conference on the Human Environment, 1972. 
12 Bhaskar Kumar Chakravarty, “ENVIRONMENTALISM: INDIAN CONSTITUTION AND JUDICIARY", Journal of the 
Indian Law Institute, Vol. 48, No. 1 (January-March 2006), at pp. 100. 
13 Art. 29, Universal Declaration of Human Rights. 
14 Art 51-A (g), Constitution of India. 

https://www.livelaw.in/top-stories/harsh-mander-case-we-dont-need-you-in-this-proceeding-cji-tells-colin-gonsalves-153490
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surroundings not only commit a crime against nature but also violate the basic human rights to live in 
a clean environment and live with dignity.     

The various petitions regarding the preservation of the environment specifically highlight the duty of 
the State to keep a check on the ongoing activities responsible for the degradation of the environment 
and provide for improving and safeguarding the ecology to ensure that people enjoy a healthy 
lifestyle.15 But the major flaw, that the decisions rendered have failed to take into consideration, is that 
there is also a duty imposed upon the citizens and it isn’t the sole responsibility of the State. Unless 

and until an effort is taken on the part of citizens, whatsoever State won’t have much impact. It has 

become the need of the hour that the people assume their duties towards the state as a means of 
achieving holistic development. The citizens can also fulfill their duties towards environmental 
protection is by making the recalcitrant state agencies to perform their duties.16 The court held that 
once a national is tasked with the responsibility of safeguarding the surroundings then he is also equally 
tasked to ensure that the administration responsible is performing the work bestowed upon it with 
utmost responsibility.     

It is very evident that too much emphasis on the Fundamental Rights without accounting for the 
responsibilities or the obligations on the part of the citizens had proved to be detrimental in the past 
and taking into account the present scenario it is proving detrimental for the country and the general 
public. Art 51-A(i) of the Fundamental Duties states that “it shall be the duty of every citizen to protect 

public property17 and abjure violence.” But with the introduction of the Citizenship (Amendment) Bill 
2019 and its passage in the Parliament of India with its conversion into an act has aroused nationwide 
protests and strikes. Though, the Constitution grants the fundamental right to freedom of speech and 
expression18  and the right to gather peacefully without arms19 , some incidents of violence were 
reported in different parts of the country. Incidents of damage to the national property including the 
setting of the public and private property on fire, clashes with the police personnel have raised the 
most fundamental question that, “did the miscreants responsible for damaging and burning the 

property owe any Fundamental Duty towards the nation?” Resorting to any sort of acts such as 
destructing any public property or vandalizing it is in contrast to the core belief as enshrined in Art 51-
A (i) and is deemed to be penalized under the Prevention of Damage to Public Property Act, 1984 
punishable with a jail term of 6 months being subject to extended up to five years, a fine or both.20  

In 2007, the apex court of the country took the Suo moto cognizance of such instances where the public 
property was vandalized in the name of protests, agitations, etc. and constituted a committee to deal 
with the same. The committee arrived at a consensus that in the cases involving destruction of public 
property, strict action would be taken against those people responsible for calling such strikes and the 
amount would be recovered from them even if such miscreants weren't directly involved in vandalism 
or destruction of the property. The guidelines issued by the committee were profoundly followed 
during Hardik Patel's Patidar agitation in 2015 in Gujarat and Jat quota agitation in 2016 in Haryana.  

An individual share a “give and take” relation with the nation in which he/ she lives and claims the 
rights. His prime dharma is to fulfill his obligations/ duties towards the society of which he is a part. 
The exercise of the Fundamental Rights with regards to the gross violation of Fundamental Duties 
can’t be justified as rights and duties are two sides of the same coin and are co-related to each other21. 

 
15 Art. 48-A, Constitution of India. 
16 L.K. Koolwal v. State of Rajasthan & Ors., AIR 1988 Raj 2, 1987 (1) WLN 134. 
17 § 2(b), Prevention of Damage to the Public Property Act, 1984. 
18 Art. 19(1)(a), Constitution of India. 
19 Art. 19(1)(b), Constitution of India. 
20 § 3(2)(e), Prevention of Damage to the Public Property Act, 1984. 
21 Hohfeld,“Damage to Public Property: No rights sans Duties”,https://www.tribuneindia.com/news/damage-to-public-
property-no-rights-sans-duties-18989, 3rd March 2020. 
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Carrying out any activity within the broad umbrella of exercising one’s fundamental rights can’t be 
justified if it isn’t in consonance with the duties imposed by the state. 

Education in the current scenario is considered to be a foundation upon which a nation’s economic, 

social, political and legal prosperity is based. A sound and quality education not only increases a 
person’s knowledge base but also broadens his mind so that he can conceive thoughts more rationally, 
logically and cautiously. Taking into account all these aspects of education for the overall development 
of humans, a historic decision was taken by the Indian Parliament and Judiciary by carving out a 
provision in the Fundamental Rights, Directive Principles of State Policy and Fundamental Duties. 
The inclusion of Art 21-A, changes in the Art 45 and addition of clause “k” in the Fundamental Duties 
strive to achieve the dreams of Mahatma Gandhi by making the democracy function in a right way as 
emphasized by him in his saying, ”What is really needed to make democracy function is not knowledge 

of facts but right education.” The first-ever recommendation to include “education” as one of the 

Fundamental Rights was proposed in 1990 by the Acharya Ramamurti Committee. Till then the 
country has witnessed several policies and initiatives undertaken to regard free and compulsory 
education after India participated in the World Conference on Education for All in 1990 and ratified 
the United Nations Convention on Rights of the Child in 1992. 

The 86th Amendment Act 2002 added a new Fundamental Right under the Right to Life22, shifting the 
onus on the state to provide free and compulsory education to all the children in the age group of 6-14 
years.23 At the same time, this clause was also made a part of the Fundamental Duties, whereby a duty 
was imposed on the parents and guardians of the children, aged between 6-14 years, to provide those 
opportunities to their children, deemed to be fit for imparting elementary education.24 Though the 
Right to Education has been made a Fundamental Right and Directive Principle of State Policy, there 
have been several instances where the parents of children don’t feel the need to provide this basic right 

(as seen from the point of view of children) and perform their duties (as seen from the point of parents). 
This practice is more commonly seen in rural areas and amongst girls who are married at a younger 
age. This isn’t only limited to child marriages but also applies to those cases where the parents are 
subject to abject poverty and aren’t in a position to send their children to schools (even if they wish to) 

and have a notion that he will supplement the family income by working when the children of his/ her 
age go to school. Because such kids aren’t educationally sound, they are at a disadvantaged position 

as compared to other children who can understand the complexities of life and are sound enough to 
form a rational opinion as to a particular subject matter.  

The government has already made various incentives to attract the children to attend the schools so 
that they at least acquire basic knowledge and gain experience. One such incentive that could be 
thought of is the implementation of mid-day meal programs, providing free stationery and books to 
the children, waiver of school fees of poor children desirous to study, etc. But despite all these 
initiatives, the ratio of children attending the school to not attending the school is very low and it is for 
the parents to understand that imparting education to their children through a proper channel will not 
only help in the development of their minds but will also help him/ her to choose his own pathway to 
achieve maximum utility to the country.25  

All the examples mentioned above highlight that even though the Fundamental Duties are “non-
enforceable”, yet for the democratic soundness and for the own betterment of individual, nation and 
to achieve the ideals and beliefs as enumerated in the Constitution itself, it has become imperative on 
the part of every citizen to adhere to the duties. Since rights can’t be seen in complete alienation to 

duties, an emphasis must be placed to attach the “compulsion characteristic” to create an apprehension 

 
22 Art. 21, Constitution of India. 
23 Art 21-A, Constitution of India. 
24 Art 51-A(k), Constitution of India. 
25 Kerala Legal Services Authority, “My Nation My Heaven”, A booklet on Fundamental Duties. 
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in the minds of nationals that non-compliance to such duties will attract penalties and punishments. 
Only if such provision is made, people will become more responsible. Due to the co-relativeness 
between the rights and duties, duties set some basic norms for the apt democratic conduct and behavior 
which are expected to be followed by every citizen. Mahatma Gandhi rightly asserted that a man is 
seen to be conscious of his rights but when it comes to discharging his duties, he seems to be reluctant 
about it. Thus, he is seen to provide a concise and crisp solution to the same. He asserts that by reading 
the sacred books and texts, he inevitably comes to know of his rights and the means through which he 
can achieve them i.e. by discharging his duties.
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CHALLENGES OF TAX ADMINISTRATION IN INDIA: TAX EVASION & 
TAX AVOIDANCE 

- N. Shalini1 

 

ABSTRACT 

The dream of every assesse in a country is to find a way in which he can avoid tax. They would use 
any means or by taking the benefit of some loopholes in the Indian tax system. Tax Evasion and Tax 

Avoidance are two techniques which are used and applied by many people for the purpose of 
reducing their tax liability. Tax avoidance is completely a legal procedure while Tax Evasion is 

considered to be crime in the whole world. Tax Avoidance is a practice of using all the legal means 
to pay the least amount of tax possible. The tax evasion occurs when individuals deliberately fail to 
comply with their tax obligation. It is the deliberate, misrepresentation or concealment of the true 
state of their affairs to the tax authorities to reduce their tax liability or to avoid the tax liability by 

declaring less incomes, profits or gains than actually what they earned or overstating their expenses. 
The resulting tax revenue loss may cause serious damage to the proper functioning of the public 

sector, threatening its capacity to finance its basic expenses. 

Keywords: Tax evasion, Tax avoidance, Tax liability, Assesse. 

 

INTRODUCTION 

The dream of every assesse in a country is to find a way in which he can avoid tax. They would use 
any means or by taking the benefit of some loopholes in the Indian tax system. Tax is an obligation 
which each and every person is bound to pay it to its Government in return for the facilities which are 
provided by the Government, for example, electricity tax for electricity, water tax for supply of clean 
water.2 The term tax is defined as3 “A pecuniary burden laid upon individuals or property owners to 
support the Government, a payment exacted by legislative authority. It is not a voluntary payment or 
donation, but an enforced contribution, exacted pursuant to legislative authority and is any 
contribution imposed by Government whether under the name of toll, tribute, tallage, gabel, impost, 
duty, custom, excise, subsidy, aid, supply, or other name.” 

Tax Evasion and Tax Avoidance are two techniques which are used and applied by many people for 
the purpose of reducing their tax liability. Tax avoidance is completely a legal procedure while Tax 
Evasion is considered to be crime in the whole world. Tax Avoidance is a practice of using all the legal 
means to pay the least amount of tax possible. The tax evasion occurs when individuals deliberately 
fail to comply with their tax obligation. It is the deliberate, misrepresentation or concealment of the 
true state of their affairs to the tax authorities to reduce their tax liability or to avoid the tax liability 
by declaring less incomes, profits or gains than actually what they earned or overstating their expenses. 
The resulting tax revenue loss may cause serious damage to the proper functioning of the public sector, 
threatening its capacity to finance its basic expenses.4 

 

 
1 Student, B.Com LLB (H), Tamil Nadu National Law University 
2 Neeraj Singh and Ayush Verma, Tax Avoidance in India: Conflict and Chaos between the Legislative, Executive and 
Judiciary, Vol. 1, KIIT Student Law Review 95 (2014). 
3 Black’s Law Dictionary, (9th Ed.) 2009. 
4 G.Tarun and K.S.Shoba Jasmin, A Study on Tax Evasion in India, Vol. 119, International Journal of Pure and Applied 
Mathematics, Issue 17, Pg. 219-225, 2018. 



 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

 

Page | 118  
 

TAX EVASION VERSUS TAX AVOIDANCE 

Tax evasion can be termed as a crime in which a business entity or individual intentionally hides or 
underpays their certain amount of income to save a huge amount of taxes. It is undertaken by using 
the unfair means. As it is performed through an illegal way of paying taxes and therefore the defaulter 
may be liable for punishment. It is the unfair ways of not paying taxes. Some of the ways of tax evasion 
are hiding your true income by understating the same, overstating expenses in your return, using 
offshore accounts to hide interest income and keeping transactions unrecorded. 

Tax Avoidance in a legal manner is the way of reducing the assessee taxes through the medium which 
is provided by the local government. This is undertaken by taking advantage of the loopholes in the 
local laws. This is not performed through wrongful intention but only after studying and by complying 
through the provision of law. It is the ethical ways of saving taxes to be paid. Some of the ways of tax 
avoidance are by using legal ways of avoiding tax like investing in certain schemes as provided by 
local laws, opening Public Provident Fund account and investing in same regularly to reduce taxes, 
creating other legal entities and splitting revenue between them to be eligible for tax slab benefits.5 
Tax Avoidance is using loopholes in tax law but again at the end of the day, that should not be advisable 
although its 100% legal as that defeats the very main purpose and the intent to bringing in the law by 
the government. Hence, we witness almost every year that government tries to bring amendments in 
its annual budget to avoid and reduce all the loopholes to misunderstanding and misuse of the law 
which is done legally. Further to catch the tax evaders, government keeps a vigil eye on almost all the 
filings, transactions that are conducted by the assessee and tries to reconcile the same received from 
different sources for e.g. Banks report all the interest income and taxes deducted by them to the 
government, local authority reports all the real estate property transactions conducted during the 
financial year, also government keeps on building up relationships with other countries by signing a 
treaty where both the countries agree to share the details and all the income of their local residence 
earned in that country which helps in reducing tax evasion. Both tax evasion and tax avoidance are 
meant to reduce the liability of assessee tax ultimately but what makes the difference as stated earlier 
that the former is justified in the eyes of the law as it does not make any offence or breaks any local 
law. However, it appears to be biased as the honest taxpayers assessee are not fools as they can also 
decide for postponing the unnecessary tax. If we talk about the latter, it is 100% unjustified as it is a 
fraudulent activity, because it involves those acts which are forbidden by the local law and hence they 
are punishable.6 

 

CONSEQUENCES OF TAX EVASION AND AVOIDANCE 

The causes of tax evasion and tax avoidance are due to high tax rates, complex tax system, inefficient 
tax authorities, ineffective enforcement of law, multiple taxes and corruption.7 In India, corporate 
companies try and avoid or evade paying taxes in order to keep some black money to be utilized for 
exchanges with government bodies and hirelings. Experts avoid paying taxes to save the money for 
the future as tax rates are very high. Politicians and other law makers for the most part dodge charges 
since their salary is mainly out of fixes and illicit methods. Tax avoidance is the result of individual 
citizen behavior and social standards on the supply side, and inadequacies in tax administration on the 
interest or demand side. To start with, tax structure needs to see as fair and equal over different 

 
5  Agnar Sandmo, International Encyclopedia of the Social & Behavioral Sciences, 2nd Ed. 2015, available at 
https://www.sciencedirect.com/referencework/9780080970875 last accessed on 10-10-2019. 
6 Gravelle, Jane G, Tax Havens: International Tax Avoidance and Evasion, Vol. 62, National Tax Journal, Issue 4, Pg. 
727–753, 2009. 
7  M.Chandrappa, Tax evasion and Black money in India: Causes and Remedies, Vol.6, International Journal of 
Management Research & Review, Issue 10, Pg. 1376-1381, Oct 2016. 

https://www.sciencedirect.com/referencework/9780080970875
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gatherings of citizens. Likewise, if marginal rates are very high, people are going to find ways to evade 
taxes. 

All these have resulted in various consequences of evasion and avoidance of tax. The consequences 
are as follows: 

The tax evasion misshapes economic efficiency. In sectors, that are less subject to the director’s 

investigation, there will be more investment. That may be one motivation behind why certain 
administration sector-activities for example, construction companies have developed so sensationally 
as organization move crosswise over national boundaries in a globalized world economy. Similarly 
the unorganized sector might try and avoid taxes much more easily than the organized sector. Small 
tax payers have stayed extremely hard to assess and keep up a steady presence in regulatory corners. 
The functional capacity, efficiency and effectiveness of a sector suffer because of tax evasion as 
inequity and inefficiency can lead to lower government revenue. Capacity endures because of lower 
accessibility of assets. The outcome could in all likelihood be an increase in tax rates, or the burden of 
distortive charges, in this manner starting an endless loop of inequity and disparities.8 Tax evasion 
being under revealing of pay suggests underestimation of GDP and all its proportionate large scale 
economic ramifications. Since the denominator is under-evaluated, the proportion of assessment to 
GDP, the financial deficiency to GDP, and open obligation to GDP are all over evaluated. The 
perceived higher GDP proportion prompts false solace, yet overstated deflationary action might be 
made to rein back an overstated financial shortfall or public debt ratio. Tax evasion has had a reducing 
effect on the economy’s growth. There will be reduction in revenue and increase in inflation is the 

direct effects of tax evasion. There has been transferring of funds or black money between India and 
other foreign countries through secret channels, affecting the country’s reputation all around the world. 

There would be disequilibrium in the country as the rich get richer and the poor becomes poorer. Due 
to tax evasion by the rich society of the economy, government is forced to increase tax rates to increase 
the outcome of revenue every year. It will lead to poor standards of living for the below the poverty 
line as government doesn’t have enough revenue to take welfare measures.9 

 

REMEDIES TO OVERCOME TAX EVASION AND AVOIDANCE 

The problems of tax avoidance and tax evasion must be curbed. Some of the possible remedies to 
overcome tax evasion and tax avoidance are as follows:  

Reduce the rates of taxes- Predominance of high tax rates is the first and foremost purpose of tax 
evasion, because this is the thing that makes evasion so profitable or beneficial furthermore, 
notwithstanding the risks. The high rates of tax collection leave the government with little extension 
for mobility for bringing extra assets in the midst of the crisis. The maximum marginal rate of tax 
ought to be bought down so as to make an effect; the decrease in the rate of tax collection should be at 
one stroke. 

Minimizing controls and licenses- A committee of professionals must be appointed to investigate the 
utilisation of all permit systems and existing controls and suggest which all are to be eliminated, 
whichever is not necessary. This committee must also be given the power to alter laws in such a way 
that these laws are healthy for the economy and which can be administered efficiently and effectively 
without any ill effects on the public. 

 
8 Arora RS, Rani V. Tax evasion and corruption in the Indian Income Tax System: causes and Remedies, Vol. 4, Indian 
Journal of Finance, Pg. 30-36, 2010 
9 Meghna Manoj & Meera Gopal, Consequences and Evidence of Tax Evasion and Avoidance, Vol. 8, International Journal 
of Business and Management Invention, Issue 01, Pg. 72-76, Jan 2019. 
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Regulate the donations to political parties- It is very essential to keep political parties away from 
corruption. If selected with suitable criteria and evaluating the amount to be given to each one, it would 
bring about a huge change in this situation. Irrespective of whether the government funds the parties 
or not, their accounts must be checked on a regular basis showing all transactions important. 

Create confidence among small tax payers- The act of being too careful in small cases, when there is 
no advantageous revenue involved, has done a lot of harm to this division in general. The guidelines 
issued by the Central Board Of Direct Taxes on the new system for making evaluations in small income 
cases makes a bold departure from the past and are probably going to achieve more huge outcomes 
than the earlier small income schemes. 

Amend penal provisions- The penal provisions in the Indian tax laws are not stringent enough to have 
a deterrent effect. Penalty is needed just as much as it is within the sensible limit. Once it crosses that 
limit, it is bound to increment the inflexibility of the citizen’s stubbornness than to reform him. A 
penalty that’s dependent income rather than tax hits the small taxpayers more harshly.10 

Wide Tax Base- Irrespective of the form of activity on which tax is imposed, a broad-based tax 
imposed at a lower rate is likely to achieve a higher score on an index of tax effectiveness than a 
selective tax imposed at a higher rate. The system should try to cover every aspect of the economy 
with lower tax rates. A broader tax base will be able to result in good revenue to governments even 
with lower tax rates. 

Reduce of black money- In an economy when the possession or circulation of black money is reduced, 
then the amount of tax evasion and tax avoidance can be reduced.11 

Modify the Small-Scale Exemption Scheme- In India small-scale industries are given many tax 
exemptions, from income taxes to commodity taxes. The turnover limit for qualifying for small-scale 
exemption is fairly high. The result is mushrooming of small-scale units in the economy mainly for 
the purposes of tax avoidance and tax evasion by diverting income and production of other sources as 
income and production of small-scale units. These small-scale units apply crude technology, consume 
more electricity in their production of goods and services, and are technically less efficient, yet they 
compete with efficient tax-paying units on account of their saving by non-payment of taxes. The nation 
loses not only revenue but also valuable scarce resources such as electricity and fuel by their non-
efficient functioning. The idea behind the exemption was that they need some protection only during 
their period of infancy. 

Taxing Agricultural Income- The economic well-being of a person, who derives his income from 
agricultural sources does not differ from that of a person, who derives his income from other sources. 
Firstly, lack of tax on agricultural income leads to evasion of taxes in other sectors. In India, incomes 
from other taxable sources are being disguised as agricultural income. For disguised agricultural 
income, one does not need to find even a fake employer. Only thing they need to have is some 
agricultural land. Diversion of income from other sectors to the agricultural sector thus is very easy. 
On the other hand, if the government imposes a tax on agricultural income, tax collection from other 
sectors will increase. Secondly, the traditional system of agricultural taxation is outdated, inadequate 
and irrelevant, and a system of progressive taxation of agricultural income is urgently called for. 
Thirdly, the government has invested large amounts in agriculture, and therefore those who are able to 
make profits in the agricultural sector must pay to the government in the form of taxes on grounds of 

 
10 IBID 
11 Pradip Kumar Das, An Insight into Black Money and Tax Evasion – Indian Context, Vol. 3, Journal of International 
Business Research and Marketing, Issue 4, 2018. 
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equity and distributive justice. It is also argued that a progressive income tax will induce farmers to 
increase production by modernizing their farming to meet the tax liability.12 

 

CONCLUSION 

Effectively implementation of the Income Tax Law can curb tax evasion. Income Tax plays the vital 
role in the development of Indian economy.  High tax rates, corruption in public sector units, multiple 
tax rates and inefficient tax authorities are the main causes of tax evasion. It suggested that reduction 
in tax rates, simplifications of tax laws, remove loopholes in the tax system and some extent proper 
processing of information available the under the annual information return can be best tool for 
improving Indian tax compliance. Therefore there is a need for creating transparent, friendlier and less 
discriminatory administrative system. Further there is also a need to educate the people about Indian 
Tax law and create such an environment in which they pay their due taxes, do not evade the tax and 
feel proud in discharging their duty to pay. Tax evasion is primary cause of low government revenue. 
The tax structure and collection tiers are to be changed if there needs to be change in a country’s 

economy. Tax relaxation is required for reducing the amount of tax evasion and stricter punishments 
are to be enforced for the crimes of tax evasion to reduce the gap. People do consider paying taxes, 
even if the person is economically sound. It may be due to the fact that their tax money doesn’t reach 

the government for social welfare measures. 
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SHARIA LAW & NON-MUSLIMS - A CASE STUDY OF UAE 

- Anurag R Nair & Amogha Shyam Konamme1 

 

ABSTRACT 

Islam is the fastest growing religion in the world and along with the growth of the religion; Islamic 
law will also spread its reach. Islamic law or Sharia, far from losing significance, is in fact being 

increasingly adopted by Muslim majority countries in the world and have a major role to play in the 
lives of millions of Muslims and non-Muslims. We can observe cases where moderate, Muslim 

majority countries like Indonesia and Nigeria have implemented Sharia law in certain parts of the 
country. 

Sharia literally means "the clear, well-trodden path to water." Sharia law acts as a code for living 
that all Muslims should adhere to. It is Islam's legal system and is derived from the Koran, Islam's 
central text, and Fatwas - the rulings of Islamic scholars. In many Muslim countries, especially the 
Middle East, where Sharia is imposed, it affects the lives of a large number of non-Muslims who are 

expatriates. 

UAE is an immigrant majority country in the Middle East with the Emiratis forming only less than 
20% of the population, the rest being immigrants and expatriates. There is a big expat contingent of 
Christians, Hindus, Buddhists, Sikhs etc. and the legal system provides interesting remedies for these 

sections while the country still remains governed by Sharia at large. 

This paper aims at analysing the impacts of Sharia law on non-Muslim residents of UAE and to 
understand whether Sharia law is necessarily bad for a non-Muslim in terms of rights and freedom. 

Key words: Sharia law, Non-Muslims, UAE 

 

INTRODUCTION 

The United Arab Emirates is a federation of seven emirates along the eastern coast of the Arabian 
Peninsula with a population of 9.68 million2 as of 2019 according to the data provided by World Bank. 
Out of this, a large majority of the population is non-citizens with only 11.48% being Emiratis or UAE 
citizens. Non-Islamic countries like India, Philippines, Nepal, Sri Lanka, China etc. have a large 
diaspora in the UAE and form almost half of the total population.  

Article 7 of the Constitution, which was made permanent in 1996, declares Islam as the official state 
religion of the Union, and that Islamic Sharia shall be a principal source of legislation. 

The UAE Penal Code is, however, not based completely on Islamic Sharia, but derives several 
elements from it. Sharia law does exist in the UAE and is used in specific circumstances, such as in 
the payment of blood money i.e. compensation paid to the family of the victim of a killing. Individual 
emirates have also suspended some Sharia punishments such as flogging, replacing them with jail 
terms and fines as determined by the law. The influence of Sharia Courts has been limited by creation 
of Civil and Criminal Courts. All the seven federal Emirates have a parallel system of Sharia Courts. 
In some Emirates, however, particularly Abu Dhabi, Sharia law applies to all types of civil and 
commercial disputes, capital criminal offences and personal matters such as marriage, divorce and 
child custody. The Sharia-based personal status law applies to all Muslims and non-Muslims. Non-

 
1 Students, 1st year B.A.LL.B, Hidayatullah National Law University, Raipur 
2 data.worldbank.org 
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Muslims are also liable to Sharia rulings on marriage, divorce and child custody. The burden is on the 
non-Muslim party to request that foreign family laws be applied in particular cases and the Judges 
would entertain such requests in accordance with Article 1 of the Personal Status Law. 

 

GENERAL LAWS AFFECTING NON-MUSLIMS IN UAE 

This is probably the most widely criticised aspect of the law of UAE as it attempts to govern the day 
to day lives of everyone including non-Muslim residents according to principles derived from Sharia. 
Virtually all Emirati citizens are Muslims and thus non-Muslims refer to the expatriates from non-
Islamic countries. 

Among the Arab states of the Persian Gulf, the UAE is considered to be the most tolerant and provides 
a higher degree of religious freedom. This is reflected in the existence of Hindu temples, Christian 
churches, Gurudwaras etc. and peaceful worship by members of the respective communities.  

Freedom of religion is guaranteed by Article 32 of the constitution of UAE. The article states “Freedom 
to exercise religious worship shall be guaranteed in accordance with established customs, provided 
that it does not conflict with public policy or violate public morals.”3 

The scope for misuse granted by the wording of the latter half of the article is very broad. The terms 
“Public policy” and “Public morality” is not defined in the constitution and can be misused by the 

State. Such misuse can be seen in cases ranging from punishing people for drinking wine on a plane 
to calling a person a horse on Facebook.  

Emirates like Ajman and Sharjah are very strict when it comes to implementation of Islamic law with 
regard to public displays of affection while Dubai is much more liberal. This is applicable to even 
minor public displays of affection like holding hands and kissing in public which are socially 
unacceptable in the UAE and there have been many arrests for such behaviour. 

All residents irrespective of their religion have restrictions during Muslim festivals like Ramadan. 
Non-Muslims do not have to fast during Ramadan. However, they are prohibited from eating, drinking 
and smoking in public during the fasting hours according to Article 313 of the Penal Code of UAE. 
They are also not allowed to refuse a gift or an invitation to join someone at Iftar.4 This is very harsh 
on the non-Muslims as they may be forced to participate in religious activities even if they don’t 

necessarily enjoy it, out of fear of legally sanctioned punishment. 

The law also prohibits blasphemy which is defined as any act insulting God, religions, prophets, 
messengers, holy books, or houses of worship. The offenders are punished with imprisonment for five 
or more years and fines ranging from 250,000 AED ($68,000) to two million AED ($545,000). Non-
citizens may be deported for the same crime.  

Articles 312, 315 and 319 of the Penal Code of UAE criminalise the act of religious blasphemy. Article 
312 prohibits and punishes blasphemy against Islam while Article 315 prohibits insulting of rituals 
and practices of other recognised religions which are protected by Islamic law. Article 319 in addition 
to punishing blasphemy also prescribes punishments for preaching religions other than Islam.  

The law also prohibits black magic, sorcery, and incantations, all of which are punishable by a prison 
term ranging from six months to a maximum of three years. The punishment for non-citizens is 
deportation.  

 
3 Constitution of the United Arab Emirates, 1996, Article 32 
4 https://u.ae/en/information-and-services/public-holidays-and-religious-affairs/ramadan 
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Overall, these laws can be said to be applying unfair restrictions on the rights and freedoms of non-
Muslim residents of the UAE. 

The constitution does state that all citizens are equal before the law, and prohibits discrimination on 
grounds of religious belief. However, this is irrelevant in terms of religious freedom as virtually all the 
citizens of UAE are Muslims and thus there is no diversity in religion among the citizens. 

 

 RELIGIOUS EDUCATION AND ACTIVITIES OF NON-MUSLIMS 

Article 17 of the Constitution of UAE states that, “Education shall be a fundamental factor for the 
progress of society. It shall be compulsory in its primary stage and free of charge at all stages, within 
the Union. The law shall prescribe the necessary plans for the propagation and spread of education 
at various levels and for the eradication of illiteracy.”5 

Education has been regarded worldwide as a means of promoting scientific spirit and creating a modern 
society based on facts and logic. However, in UAE, as in most other Arab nations, prime importance 
is given to Islamic education. Islamic studies are compulsory for all students in public schools 
irrespective of their religion and for only Muslim students in private schools. 

The government also does not provide education in any other religion than Islam in state sponsored 
public schools. The rules are different for private schools, where non-Muslims are not mandatorily 
required to attend the Islamic study classes. However, all students, even in private schools, are required 
to attend National Social Studies classes which include teachings on Islam.  

While education is totally free for citizens in public schools, non-citizen students have to pay fees to 
enrol. This can be considered to be contradictory to Article 17 as it guarantees free education at all 
levels and does not mention the word citizens; in a country like UAE where the citizens form a small 
minority, if the society is to progress education has to be provided to the large expatriate population 
also. Education is, however, made compulsory from the ages of 6 – 18 for expat children. This poses 
a problem as private schooling starts from AED 1725 and could go up to AED 1,07,2006. This is 
considerably more expensive than education in public schools and is not easily affordable for a large 
number of non-Muslim expats. This forces them to enrol their children in public schools and expose 
them to compulsory Islamic education. 

The UAE has permitted a small number of Christian affiliated schools to provide instruction tailored 
to the religious background of the students like, Islamic studies for Muslim students, Christian 
education for Christian students etc. But registration is compulsory for all private schools, regardless 
of religious affiliations, and they must receive a license from the Federal Ministry of Education. To 
get the license and continue functioning, the schools must follow a curriculum consistent with a plan 
of operation submitted to and approved by the Ministry. 

The blasphemy laws of the country contained in the Articles 312,315,319 of the Constitution prohibits 
the distribution of religious literature the government determines is contradictory to Islam or offensive 
towards other religions and each Emirate has administrative oversight of the schools. Thus, non-
Islamic religious education imparted in private schools will be scrutinised by the State. This, in a 
practical sense, proves to be a hindrance for the imparting of non-Islamic religious education in private 
institutions. 

 
5 Constitution of the United Arab Emirates, 1996, Article 17 
6 whichschooladvisor.com/insights/complete-dubai-schools-fees-2017 
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No other non-Islamic religion has been, so far, granted permission to run educational institutions in 
the UAE. 

The government regulates the internet in the UAE through the Telecom Regulatory Authority (TRA). 
The TRA decides what the internet censorship policy in the UAE will be. This policy will be 
implemented by the two main Internet Service Providers (ISPs) Etisalat and du (Emirates Integrated 
Telecommunications Company). Additionally, the government has majority stake in these two 
ISPs.This allows the State to easily regulate the information that is disseminated through the internet. 
The country stood 133rd out of 180 in the World Press Freedom Index of Reporters without Borders 
(RSF). Internet services like Skype, certain features of WhatsApp and Snapchat and many pages of 
Wikipedia have been blocked in the country. Websites critical of Islam or which support religious 
views that the government considers extremist, including Islamic ones, have been frequently blocked. 
Certain sites with information on Judaism, Christianity, Atheism and testimonies of Muslim converts 
to Christianity have also been very frequently blocked. The blasphemy laws of the country give the 
government express authority to do so.  

The law in the UAE prescribes imprisonment for preaching against Islam and/or proselytizing to 
Muslims. However, the law does not directly prohibit Muslims from embracing other religions. The 
penal code of the country defers to Sharia on matters defined as crimes in Islamic doctrine, which 
interprets many activities as Apostasy and prohibits them. 

Article 319 of the Penal Code of UAE includes “preaches another religion”7 as a crime violating 
religious creeds and rites.  

Article 320 states that “It is prohibited to hold any conference or meeting in any place in the state by 
a group, organisation or society in case of any of these aims, directly or indirectly from such meeting 
to oppose or vilify the foundations or teachings on which is based the Moslem religion or, whatever 
he essentially knows of, or to preach another religion.”8 

Violation of the above article calls for a punishment of not less than 5 years imprisonment but not 
exceeding 10 years. 

Thus, these articles very strongly prohibit any missionary or conversion activities by any non-Islamic 
religion in the UAE. 

Conversion to Islam, according to many non-Muslim groups, is heavily backed by societal pressure 
which at the same time looks down upon conversion away from Islam. Conversions to Islam are very 
positively portrayed in local media with newspapers publishing stories and statistics in support of the 
same.  

Dar Al Ber Society, a Dubai based non-profit, philanthropic organisation, announced the conversion 
of 3,014 residents from across 69 nationalities to Islam in 20179. 

The activities of all non-profit organisations and other civil institutions in Dubai, including non-
Muslim religious groups, are overseen by the Dubai CDA (Community Development Authority). It is 
the responsibility of the CDA to issue operating licenses and permits for events and they require CDA’s 

written approval for holding fundraising activities.  

 
7 Federal Law No.3 of 1987, Article 319 
8 Federal Law No.3 of 1987, Article 320 
9 Dar Al Ber Society helps 1,500 become Muslims – The National Staff, Aug 22,2016 
thenational.ae/uae/dar-al-ber-society-helps-1-500-become-muslims-1.143342 
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The State can impose fines of from AED 500 to AED 1,00,000 for non-compliance of the above 
mentioned rules. 

While neighbouring countries like Saudi Arabia have very strict laws prohibiting construction of places 
of worship of other religions, UAE has a much more liberal and secular policy.  

UAE has more than 30 Christian churches, 2 Hindu temples (1 more under construction), and a Sikh 
Gurudwara. People belonging to various non-Islamic religions are able to worship and practise their 
religion without government interference, in certain designated places and buildings or in the privacy 
of their homes. Preaching, worshipping, or conducting prayers in public, however, is prohibited. 
Churches are prohibited erecting bell towers or displaying crosses or other religious symbols outside 
their premises by law although, placing signs on the properties indicating their religion is allowed. 
This law, however, is not always strictly enforced in the more liberal Emirates like Dubai and Abu 
Dhabi.  

The number of places of non-Islamic places of worship has not kept up with the increase in the non-
Muslim population. This has led to a lot of problems especially those of overcrowding and congestion 
in the few places of worship.   

Land ownership rights are limited to citizens only and thus, it is difficult for persons of faiths other 
than Islam to establish places of worship. They have to rely on land granted to them by the government 
for the purpose. The only Emirates without dedicated land for Christian churches are Ajman and Umm 
Al Quwain. Additionally, religious groups are required to register if they are to establish a place of 
worship or hold religious services in rented spaces such as hotels or convention centres. Unregistered 
groups are allowed to practise in private homes provided that the neighbours are not disturbed. 
Organising conferences, including religious ones, require registration of conferences and events and 
the disclosure of speakers and topics. Also, while religious literature regarding Islam is easily 
available, texts of other religion are not easily available in stores. 

Land has been provided by the government frequently for non-Islamic cemeteries. Cremation facilities 
also exist for the large Hindu community in the UAE after obtaining permits to use them. The 
government allows all religions except Islam to use such cremation places. 

The UAE does have a history of being much more tolerant of other religions than its neighbours like 
Saudi Arabia and this tolerance is one of the main reasons for the robust economy, as western countries 
and all non-Islamic countries in general, including India, do not have any hesitation in doing trade with 
the UAE. 

Taking all the facts into consideration, it is safe to reach the conclusion that, although the UAE is much 
more liberal than its Arab counterparts, there is still a long way to go if the country really wants to be 
called “Secular”.  

 

LAWS GOVERNING PERSONAL MATTERS OF EXPATRIATES 

The UAE law recognises only heterosexual marriages. According to the official state website, marriage 
is considered as ‘a legal contract between a man and a woman, aimed at protecting the rights of the 
couple and their children’10. The law is also very strict in the prohibition of live-in relationships among 
the residents of the UAE regardless of their nationality. According to Article 356 of the UAE Penal 
Code, "the crime of voluntary debasement shall be punished by a jail sentence for a minimum term of 
one year"11. Foreigners who plan on settling in the UAE might find these to be major hindrances as 

 
10 https://u.ae/en/information-and-services/social-affairs/marriage-in-the-uae 
11 Federal Law No.3 of 1987, Article 356 
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the UAE is still ways behind western countries when it comes to accepting modern lifestyles and 
different sexualities. 

Article 47 of the 'Federal Law No. 28 of 2005' states that marriage between a Muslim man and a non-
Muslim woman is prohibited, unless she is a believer in one of the revealed religions i.e. Christianity 
or Judaism. The same article also prohibits marriage between a Muslim woman and a non-Muslim 
man.12  

However, in 2019, dubbed the Year of Tolerance, by the UAE the government gave a baby born to a 
Muslim woman and a Hindu man, a birth certificate13. This was a departure of sorts from law by the 
government and hopefully is hinting at a more tolerant approach towards the issue in future. 

Non- Muslim expatriate couples in the UAE can obtain divorce in their home countries as well as in 
the UAE. 

Article 1(2) of the Federal Law No 28 of 2005 on Personal Status states that, “The provisions of this 
Law shall apply on citizens of the United Arab Emirates State unless non-Muslims among them have 
special provisions applicable to their community or confession. They shall equally apply to non-
citizens unless one of them asks for the application of his law.” 14 

Through this Article, they can ask for the application of the law of their home country by petitioning 
before the court for the same. Thus, it is necessary for the expat to petition for the same. Otherwise, 
the law of the UAE would be applied. The UAE law will also apply in any aspect that the law of the 
domicile-country does not cover. This provision, to allow the expats to seek application of the law of 
their home-country, can lead to problems when the couple are from two different countries. Here, if 
the couple aren’t able to decide on which country’s law is to be applied, it would lead to a very messy 

situation. Thus, to ease the situation, Article 13 of the UAE Civil Code is applied15. The article states, 
“The law of the State of which the husband is a national at the time the marriage is contracted shall 
apply to the effects on personal status, and the effects with regards to property resulting from 
contracting of the marriage.”16 

The Judge has discretion as to whether the foreign laws should be applied or not, and will apply the 
local UAE laws where foreign laws cannot be readily interpreted. Foreign laws are actually rarely 
applied for contested court applications. All foreign laws need to be translated in to Arabic before 
being put before the court (statutory and case law provisions). It is a very costly task and there is also 
a risk that the true meaning of the law might be lost in translation. Foreign laws are not applicable 
where the parties are of dual nationality. 

The law, regarding custody of children after divorce is clear. UAE Personal Status Law grants 
definitive roles to the mother and father upon the birth of the child. The biological mother is granted 
the status of ‘custodian’ and the father, that of the ‘guardian’. The law is heavily influenced by the 

traditional concept of family where the father is the provider and the mother is the care-giver. The 
custodian gets custody of the child and it is her responsibility to take care of the child’s day to day life. 

The guardian is responsible for the financial security of the child.  He is responsible for providing 
shelter, expenses for food, medical care, education and other necessities. 

 
12 Federal Law No. 28 of 2005, Article 47 
13 UAE gives birth certificate to girl born to Hindu father and Muslim mother – The Economic Times, Apr 28,2019 
https://economictimes.indiatimes.com/news/international/world-news/uae-gives-birth-certificate-to-girl-born-to-hindu-
father-and-muslim-mother/articleshow/69079706.cms?from=mdr 
14 Federal Law No. 28 of 2005, Article 1 
15 What UAE expats should know about divorce law – Emirates 24/7, Oct. 27, 2014 
https://www.emirates247.com/news/emirates/what-uae-expats-should-know-about-divorce-law-2014-10-27-1.567720 
16 Federal Law No.3 of 1987, Article 13 
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Unless given reason to believe otherwise, the court keeps the child in the physical custody of the 
mother, whilst being under the guardian's (father's) supervision.  

Article 156 of Federal Law No 28 of 2005 for Personal Affairs states that “(1) The right of women to 
fosterage of a child shall end upon his reaching the age of eleven years, if a male, and thirteen years, 
if a female, unless the court deems that extending this age to the age of maturity, for the male, and up 
to her marriage, for the female, is in his/her best interest. 

(2) Unless the interest of the fostered child otherwise require, the women fosterage shall continue in 
case the child is of unsound mind or suffering of a disabling illness.”17 

The Article provides that a child's custody under the mother ends when their son reaches the age of 11 
and when their daughter reaches the age of 13 and the father can claim custody thereafter, unless in 
the case of special needs children.   

For a person to claim custody of his/her child he/she must fulfil the conditions laid out in articles 143 
and 144 of the above mentioned Act. 

 Article 143 states, 

“The fosterer must satisfy the following conditions: 

1- Sound judgment; 

2- having attained the age of maturity; 

3- fidelity; 

4- ability to raise the fostered child and provide for his maintenance and care; 

5- safety from dangerous contagious diseases; and 

6- not previously condemned for a crime against honor.”18 

Article 144 states, 

“In addition to the conditions mentioned in the above Article, the fosterer must: 

1- If a woman: 

a- Not married, in a consummated marriage, to a man not related to the fostered child, unless the court 
decides otherwise in the interest of the child. 

b- Be of the same religion as the fostered child, with due compliance with Article 145 of this Law. 

2 - If a man: 

a- He must have around him a woman able to be a fosterer. 

b- Be related to the fostered girl with such close kinship prohibiting him to marry her. 

c- Be of the same religion as the fostered child.”19 

 

 
17 Federal Law No 28 of 2005, Article 156  
18 Federal Law No 28 of 2005, Article 143 
19 Federal Law No 28 of 2005, Article 144 
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The mother can ask the court to extend the custody period of the son, until he finishes his education 
and daughter, until she gets married. 

The father can claim the custody of their son if he feels that their son is becoming too soft or 
irresponsible and easy going in nature by staying with the mother and that he would want him to grow 
up to be more responsible. 

It is up to the court to decide in both the cases. 

The main difference between Sharia law and other legal systems, like the Common law system in UK, 
USA etc., in the case of division of assets after divorce is regarding assets acquired before the marriage 
or those inherited by one party can be vulnerable in a divorce i.e. deciding how to redistribute the 
assets. 

Under Sharia Law, this distribution of property is very straightforward and each party simply retains 
the assets and property held in their names. The other party cannot claim against property even if all 
the property is held in one party’s sole name. 

The UAE law has no provisions regarding distribution of pensions and does not recognise prenuptial 
agreements, unless foreign laws are applied. 

A husband cannot make claims for maintenance from the wife, regardless of their financial 
circumstances, under UAE law. A wife can make financial claims, for up to a maximum period of one 
year, for "moral damage" in case she was divorced against her will. She also has right to receive 
backdated maintenance if she can show lack of financial support during the marriage. The wife is also 
eligible for additional support for the three-month waiting period following divorce called "iddah". 
Even though no there is no provision for a substantive on-going spousal maintenance, the wife may 
seek a nominal carer’s allowance.  

 

LATEST DEVELOPMENTS 

The UAE took a massive step towards the creation of the first truly secular nation in the region by 
inviting Pope Francis to address a huge crowd of around 1,30,000 in Abu Dhabi in February, 2019. 
This was a very historic event as it was the first time that a Pope had visited the Arabian Peninsula. 
The Pope acknowledged UAE efforts as "a land that is trying to be a model of coexistence, of human 
brotherhood, and a meeting place among diverse civilisations and cultures."20 

The very large non-Muslim population in UAE and neighbouring countries hope that the Pope's visit 
will relax restrictions on the building of churches and other non-Islamic in the region, especially in 
neighbouring Saudi Arabia where non-Muslim places of worship are strictly forbidden. 

UAE had declared 2019 to be the ‘Year of Tolerance’ and the Pope’s visit was a part of the same. The 

purpose of the Year of Tolerance, 2019 is to improve the UAE’s global image as a frontrunner for 

acceptance and coexistence. 

According to H.H Sheikh Mohammed bin Rashid “We want the UAE to be the global reference point 

for a tolerant culture, via its policies, laws and practices.” 21According to the government, the Year of 
Tolerance was to achieve religious, racial, communal, cultural, sectarian and political tolerance within 

 
20 Pope Francis arrives on historic visit to UAE, 3 February 2019, BBC News 
https://www.bbc.com/news/world-middle-east-47106204 
21 Everything you need to know about The Year of Tolerance- My Bayut, 2019 
https://www.bayut.com/mybayut/everything-need-know-year-tolerance/ 
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the country through comprehensive laws, policies and practices directed towards creating an all-
encompassing tolerant culture. 

The UAE had appointed its first Minister of State for Tolerance in February, 2016. This succeeded the 
12th Ministerial directives and changes in the federal government introduced by H.H. Sheikh 
Mohammed bin Rashid Al Maktoum who is the Vice President and Prime Minister of the UAE and 
also the Ruler of Dubai. 

The main objective of the Ministry is to supplement the State’s efforts to consolidate the values of 

pluralism and tolerance. In October of 2017, H.H Sheikh Nahyan bin Mubarak Al Nahyan was 
appointed as the Minister of Tolerance replacing Her Excellency Sheikha Lubna bint Khalid bin Sultan 
Al Qasimi who occupied the office before him. The Ministry adopted the National Program for 
Tolerance which aims to portray the UAE’s image as one of moderation and respect for all and it is 
reflected in a number of initiatives taken by the government, such as the Anti-Discrimination and Hate 
Law. The Ministry also set up centres to combat extremism including the International Institute for 
Tolerance, the Centre for Truth and the Hedaya Center for Fighting Violent Extremism. Activities for 
the Year of Tolerance also included the construction of UAE’s first Hindu Temple on a 13.7-acre land 
in Abu Mureikheh and the temple is expected to be completed by 2020.  

The UAE traditionally follows the Maliki school of jurisprudence, which embraces the spiritual and 
tolerant teachings of Sufism and is radically opposed to Wahhabism, which is an extreme, intolerant 
version followed in Saudi Arabia. This enables the country to implement policies and dialogues 
between various faiths that saw the adoption of a charter of tolerance in its constitution, as well as the 
recent creation of the Ministry of Tolerance to foster peaceful coexistence in the country 

Any political organisation that uses religion, including Islam, to promote its agenda in banned in the 
UAE. Al Islah, a UAE affiliate of the Muslim Brotherhood, was outlawed in the UAE in 2014 because 
it propagated Islam as a solution to the all evils that affects Muslim countries, like corruption. The 
main argument put forward by Emirati-thinkers to support the ban was that the movement tried to 
spread radical Islamic ideas doctrine to promote its own selfish motives, and due to its transnational 
nature, it is a threat to the sovereignty of the nation.  

The activities of Muslims are controlled and monitored more than any other religion in the UAE to 
prevent organized political Islamic movements, like the Muslim Brotherhood, which swept the Middle 
East. The government monitors all imams and provides weekly instructions for Friday prayer sermons. 
The government’s approval is necessary for even informal pursuits of Islamic knowledge. According 
to the Associated Press, “A permit is required to hold a [Koran] memorization circle or lecture, collect 
donations or distribute books or audio in mosques. The law also prohibits mosque employees from 
preaching and teaching religious lessons outside of mosques.”22 

All these events when looked at in isolation definitely seem to be fantastic news for non-Muslims 
living in UAE. But we should exercise caution and avoid jumping to such conclusions; rather we 
should wait to see results in a practical sense and then pass judgements. Still, undeniably, the UAE is 
the most ideal Arab nation for non-Muslims to work and live in when it comes to religious freedom. 

 

CONCLUSION 

The UAE legal system is among the most innovative ones in the world. The country has attempted to 
inculcate the core principles of the majority religion i.e. Islam and at the same time recognise the rights 

 
22 Five things to know about religious freedom in the United Arab Emirates – The Washington Post, Feb. 5, 2019 
https://www.washingtonpost.com/world/2019/02/05/five-things-know-about-religious-freedom-united-arab-emirates/ 
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of the very large expatriate population. UAE has proved that a legal system which is greatly influenced 
by Sharia or Islamic law need not necessarily be oppressive towards non-Muslims. The country is the 
most liberal and tolerant among all of the Arab countries and even considers applying foreign laws 
while settling personal matters of non-citizens.   

Even though in a practical sense the system might not have been a success in terms of ensuring 
religious rights of non-Muslims, the UAE has a legal structure and intent to be the first truly secular 
nation in the Middle East. This intent has been showed in various initiatives like declaring 2019 as the 
Year of Tolerance, setting up of the Ministry of Tolerance etc. Hopefully more Muslim majority 
nations adopt this version of a legal system which is inspired by Sharia but avoids all the extreme 
aspects of it and helps make the country an economic success and a modern globalised nation.  
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CONCEPT OF STATE IN INDIA: COMPARATIVE ANALYSIS WITH USA & 
INDONESIA 

- Gaurav Shukla1 

 

ABSTRACT 

In modern era the activities of the State are shrinking, hence, private players are entering into the 
domain of State’s activities. In the event of State’s gradual movement towards privatisation of its 

functions, the concerns are on high about the enforcement of fundamental rights of the individuals as 
fundamental rights mainly are generally enforced against State and statutory authorities. In India, 
the State is defined under article 12 of the Constitution. The definition given under article 12 of the 
Constitution is not exhaustive one but inclusive in nature. The objective behind defining State under 
article 12 is to provide limitation to the State’s power. Thus, article 12 includes all the three organs 

of the State as well all ‘other’ or ‘local’ authorities which have been included under the ambit of 
‘state action’. The approach of the Courts in interpreting the concept and definition of State is very 
complicated. Fundamental Rights can be enforced under article 32 and 226 of the Constitution of 

India. Whereas, article 32 provides jurisdiction of Supreme Court in case of violation of fundamental 
rights, article 226 of the Constitution confers same power on High Courts. However, under article 
32, fundamental rights can be only enforced against State, on the hand under article 226, writs can 
be issued against ‘any person or authority’ for the enforcement of fundamental rights as well as for 

other purposes. The ‘authority’ under article 226 has been liberally interpreted unlike the same term 

in article 12 of the Constitution. This has created lot of confusion till date, especially when activities 
of private players in individual’s life is expanding and State’s presence is shrinking. 

Keywords: State, Fundamental Rights, Public function, Private Bodies, Constitutional limitations. 

 

INTRODUCTION 

The Constitution should be so interpreted that the governing power wherever located must be 
subjected to fundamental Constitutional limitations.2 

Recently, a PIL3 was filed before the High Court of Delhi, demanding for issuance of a writ against 
Whatsapp, the messaging service company, to protect the user’s data and to restrict the company from 
sharing user related information to any third party. Now, the pertinent question here arises that 
whatsapp being a private entity, can a writ petition is maintainable against the company. Delhi High 
Court, however, refused to issue any writ against whatsapp, hence the matter went before the Supreme 
Court, the apex Court has constituted 5-Judge Constitutional bench to look into this matter4. This, case 
highlights one of the recent and important development in the jurisprudence of fundamental rights 
which is whether private bodies performing functions affecting public at large are amenable to writ 
jurisdiction of the constitutional Courts or not? State is defined under article 12 of the Constitution. 
The definition given under article 12 of the Constitution is not exhaustive but subject to interpretation. 
State includes Government, Parliament, State Legislatures as well as all local or other authorities 
within the territory of India or under the Control of government of India.5 

 
1 Student, LLM (2019-2020), Gujarat National Law University, Gandhinagar 
2 1 SEERVAI H.M., CONSTITUTIONAL LAW OF INDIA SILVER JUBILEE EDITION, (Universal Law Publishing 2015). 
3 Karmanya Singh Sareen v. Union of India, 233(2016) DLT 436.  
4 Karmanya Singh Sareen v. Union of India, SLP(C) 804/2017. 
5Article 12, The Constitution of India, 1950. 
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The objective behind defining State under article 12 is to provide limitation to the states power. It is 
necessary to define ‘State’ as fundamental rights are specifically guaranteed against the State. Thus, 

article 12 includes all the three organs of the State as well all ‘other’ or ‘local’ authorities which have 

been included under the ambit of ‘state action’.  

The term ‘other authorities’ enshrined under article 12, has been interpreted by Supreme Court and 

High Courts it has been said that with changing socio-economic dimensions, the concept of state has 
been enlarged.  State is an abstract entity, hence it cannot carry out its activities on its own, certain 
instrumentalities or agencies are required for the same.6 Hence, the concept of State action has been 
enlarged to the extent so that fundamental rights of individuals could be protected against any arbitrary 
actions of the State or its authorities.7  

 If we have to see the wide import of article 12 of the Constitution, it is subject to fundamental rights 
and Directive Principles of State Policy under Part III and Part IV of the Constitution respectively. Dr. 
Br Amedakar while explaining the scope of article 12 and the reason why this article was inserted in 
Part III of the Constitution said that:- 

“The object of fundamental right is twofold. First, that these are available to every citizen. Secondly, 
they must be binding upon every authority. Ambedakar further defined the word ‘authority’ which 

means every authority which has got either the power to make laws or the power of discretion vested 
in it.  He further said that fundamental rights are not only binding upon the Central government or 
Provincial governments as the case may be but they must also be binding upon District Local Boards, 
Municipalities, even village Panchayats, and Taluka Boards, in fact every authority which has been 
created by law and which has got certain power to make laws, rules or bye laws.8” 

The purpose of article 12 is to give an extended significance to the term ‘state’ for the purpose of 
application of fundamental rights and there is no reason why its scope should be curtailed or that it 
should be narrowly interpreted.9 

Thus, “State” in article 12 of the Constitution has been used and incorporated in wider sense not in the 
restricted sense.  The definition of “State” under article 12 should be expanded by “progressive” 

judicial thinking, so as to include within its ambit several agencies and instrumentalities performing 
state function or entrusted with State action.  

 

PRIVATE BODIES AS INSTRUMENTALITIES OF THE STATE 

The concept of State in Article 12 has gone a drastic change in recent times with ever increasing ambit 
and scope of state action through private players in this era.10  It has been said that “A State is an 

abstract entity it can only act through the instrumentality or agency of natural or juridical persons. 
Therefore, there is nothing strange in the notion of the State acting through a corporation and making 
it agency or instrumentality of the State.11” 

 
6 Shrikrishna Upadhyay, “Expanding Article 226-Public Functions Test: Zee Telefilms v Union of India and Aftermath, 32 
4.1 CALQ, (2018). 
7 Vishnu S. Warrier, Re-defining the definition of State under article 12 of the Indian Constitution, 1.2 CALQ 39 (2013). 
81948 (Vol. VII) CAD 610. 
9M.P. Jain, The legal Status of Public Corporations and their employees, 18 JILI, 1, 1-34 ( 
10Mathew J: Sukhdev Singh v. Bhagat Ram Sardar Singh Raghuvanshi (1975) 1 SCC 421. 
11Ibid. 
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It has been also said that when the activities of a private body is governed by the standards of public 
law, when its decisions are subject to the duties conferred by any statutes or that private body holds 
dominant position in market, than the private body is under an implied duty to act in public interest.12 

In order to determine whether private body is a ‘State’ or not, one test can be whether private body is 

allowed to discharge public duty or positive obligation of public nature and furthermore is it allowed 
to perform regulatory and controlling functions and activities which were otherwise the job of the 
government.13 Therefore Private bodies assuming public character and performing public functions 
are States within the ambit of article 12 of the Constitution.  

Public Function or Public Duty Test 

There are certain private bodies and non-state entities which discharge quasi-governmental functions 
or public functions having bearing upon the welfare of the public. These institutions can be regarded 
as State or instrumentalities of the State under the ambit of article 12 of the Constitution.14 

The Supreme Court of India enlarged the scope of article 12 in this way; as result the State has been 
held to include educational institutions15 , societies16 , electricity boards 17 , airline corporations18 , 
nationalised banks19.  

The test of public function can be traced back to the decision of Supreme Court in Binny Ltd., v. 
Sadasivan20; the Court said that it is difficult to create distinction between public function and private 
function when they are being discharged purely by private body. The Court finally said that a body is 
said to perform public function when it seeks to achieve some collective benefit for the public or 
section of the public and is accepted by the public or by that section of public as having authority to 
do so.  

Similarly in the case of G. Bassi Reddy v. International Crops Research Instt.&Anr.21, the Court 
observed that although it is difficult to define what a public function or public duty is, it can be 
reasonably said that such functions are akin to those functions performed by state in its sovereign 
capacity.     

In Pradeep Kumar Biswas v. Indian Institute of Chemical Biology.22, it has been said that, 

A body is said to be State under article 12 of the Constitution if it is administratively, functionally and 
financially controlled by the State. The Court while discussing the extent of control discussed the six 
tests laid down in Ajay Hasia case23 wherein it was held that control must be deep and pervasive and 
should not be mere regulatory. 

 
12 De Smith, Woolf & Jowell, Judicial Review of administrative action, 5thEdn, THOMSON SWEET AND 

MAXWELL,(2012).  
13Aditya Sondhi, ‘The Legal Status of BCCI: Unwarranted Ad-Hocism, Constitutional Hurdles and Pressing need for 
Cricket Legislation’, 22 National Law School of India Review, 111-123 (2010). 
14275th Law Commission Report, Legal Framework: BCCI vis-à-vis Right to Information Act, 2005, (October 2018).  
15Id.  
16B.S. Minhas v. Indian Statistical Institute 1983 (4) SCC 582. 
17Rajasthan State Electricity Board v. Mohan Lal AIR 1967 SC 1857. 
18Air India International v. Nergesh Mirza AIR 1981 SC 1829. 
19Life Insurance Corporation v. Manubhai D Shah AIR 1993 SC 171. 
20(2005) 6 SCC 657. 
21AIR 2003 SC 1764.  
22 2002) 5 SCC 111.  
23Ajay Hasia v. Khalid Mujib Sehravardi & ors. 1981 (1) SCC 722.  
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 However, in Zee Telefilms case24, Justice Sinha while giving minority opinion said that “an authority” 

need not to be creature of statue. The power conferred and duties attached need not to be directly 
emanates from statue. It has been further said that it is also not necessary to have statutory control or 
enjoy any statutory power.  

Further, it was observed that the test of ‘financial, functional, and administrative control should not be 

applied in a case where authority was established as a private body long time back, and subsequently 
However,  majority view in this judgment followed ratio laid down in Pradeep Kumar Biswas and 
held that BCCI is not a state.  

  The decision given in Pradeep Kumar Biswas limited the scope of article 12 of the Constitution where 
as in Ajay Hasia case, six tests which were laid down were only indicative in nature and it was open 
for the courts lay down any other tests based on the nature of the body and function performed by it. 

Recently, the Supreme Court of India in Board of Cricket Control in India v. Cricket Association of 
Bihar25 while considering again whether BCCI is a State observed that BCCI does discharge several 
important public functions as it enjoys power of choosing members of the team members, regulation 
and control game to the exclusion of others, power to disqualify players, and several other functions 
all these activities are undertaken with tacit consent of State governments and Central governments. 
Therefore, even if BCCI may not be State under article 12 but is certainly amenable to writ jurisdiction 
of High Courts under article 226 of the Constitution.  

 

DOCTRINE OF STATE ACTION POSITION IN INDIA USA AND INDONESIA 

Need for Expansion of definition of State 

 Both in India and US nexus between private body and government is necessary to constitute a body 
to be a State. The word ‘State’ has been defined and included in Part III of the Constitution for effective 

implementation of fundamental rights. Article 12 of the Constitution has been drafted in such a manner 
so that widest interpretation can be given to it. If we took a closer look into article 12, the words added 
in such a manner so that the term ‘State’ can be interpreted with the changing needs of the society.26 

In United States an individual action may become the action of State when the individual derives power 
and authority to do any particular act by virtue of government action. It has been said in Jones v. 
Alfred27, the Congress has power to punish violations of bills of rights by private individuals. In US 
this doctrine is applied to State and authorities who violate mandate of bill of rights.  It has been further 
held that the doctrine is applicable to situations where state officials acted in either in violation of or 
in excess of their authority.  

However, the difficulty arises in identifying standards in which private action is converted into state 
action.  In Marsh v Albama28 a town may be privately owned and managed but that does not allow a 
corporation to be treated wholly as a private body. It has been further observed that “the more an owner 

opens up his property for his advantage for use by the public in general, the more does his right become 
circumscribed by statutory and Constitutional rights of those who use it.”  

Judiciary is a state or not? 

 
24Zee Telefilms v. Union of India (2005) 4 SCC 649.  
25 (2015) 3 SCC 251. 
26R.D. Shetty v. International Airport Authority (1979) SC 1628. 
27(1968) 392 US 409. 
28(3) 326 U.S. 501: 19 l. 22 ed. 265. 
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In United States, the Constitution protects fundamental rights from unnecessary interference by State. 
The US Supreme Court has enlarged the concept of state action in order to give protection against all 
form arbitrary action by individuals.  Therefore it has been said that 14th amendment to the US 
Constitution extends to any State action, legislative, executive or judicial and against any exerting any 
of the powers of the State.29 

The concept of State action has been extended to even a political party performing statutory functions 
in connection with elections.30 Thus State action of a private body or individual is subject to the 
relevant provisions of the bill of rights and all the limitations placed by the US Constitution. 

In India, the concept of State action has been extended by the Supreme Court to protect individuals 
from arbitrariness of all State actions. The ambit of ‘State action’ has been widened by expanding 

scope of ‘other authorities’ coming under the definition of State in article 12. Now, the concept of state 
action has been even extended to government contracts31, matters involving certain policy decisions 
and many more.  

Justice Frankfurter in Snowden v. Hughes32, while discussing whether Judiciary should be considered 
as State for all purpose, he said that if the highest court of the land should candidly deny one litigant 
to a rule of law which it aptly would apply to all other litigants in similar situation, could it escape 
condemnation as an unjust discrimination and therefore denial of equal protection of laws? 

Therefore, in United States even ‘judicial decisions’ are included within the sweep of ‘State Action.’ 

In Commonwealth of Virginia v. Rives33, the US Supreme Court observed that a State can act through 
different agencies- it can be either legislature, executive or judicial authorities, therefore protective 
clause of bill of rights is also available against judicial decisions. 

It has also been held that common law inconsistent with fundamental rights of individual, if enforced, 
would result Supreme Court issuing writs.34 In another case, Fay v. People of the State of New York35, 
it was held that if the method of trial violates equal protection clause, than conviction can be set aside.  

Thus, the position in United States is clear in this regard that judicial decisions both in substantive and 
procedural aspects are covered under the definition of State and is subject to the limitations imposed 
by 14th amendment of United States Constitution.  

On the other hand in India, generally judicial decision cannot be challenged on the ground of violation 
of fundamental rights. There is no express clause of due process in India like in US Constitution, where 
decisions of the courts can be challenged on the ground of unfairness. Moreover, article 141 of the 
Constitution  of India mandates that the decision of the Supreme Court is binding upon all Courts 
within territory of India; therefore there is no scope that the decision of the Supreme Court can be 
challenged on the ground of violation of fundamental right. 36 

The National Commission to Review the Working of the Constitution37 (NCRWC), has recommend 
that an explanation should be added to article 12 wherein it would be mentioned that the expression 

 
29Mineeapolis R. Co. v. Beckwith (1889) 129 US 26 (29). 
30Stelle v. L & N.R. Co (1944) 323 US 192. 
31Srilekha v. State of UP( 1991) 1 SCC 212. 
32321 U.S. 1 (1944). 
33100 U.S. 313, 318, (1880) cited from DD Basu, A Commentary on the Constitution of India 142 (1970).  
34Griffin v. Illinois 351 U.S. 12 (1955). 
35332 U.S. 261 (1947). 
36Kalyani Ramnath, Guarding the Guards: The Judiciary as State within the meaning of Article 12 of the Constitution, 18 
STUDENT BAR REVIEW, 2, 75-94. (2006). 
37M.N. Venkatachaliahet, Report of the National Commission to Review Working of the Constitution, (2002). 
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‘other authorities’ shall include any person in any relation to such of its functions which are public in 
nature.’ 

Indonesian Concept of State 

 If we see the Constitution of Indonesia, 1945, it says that Indonesia shall be a State based on rule of 
law.38 Furthermore, the Indonesian Constitution upheld protection of human rights enshrined in Part 
XA of the Constitution in accordance with the principles of democratic and law based State.  

The State of Indonesia apart from traditional branches of State i.e. Legislative, Executive and Judiciary 
established other institutions which have function of inspection. The State institutions formed under 
Indonesia Law can be called as body or commission which have role and functions in governing the 
State government. Further they are divided into two: state institution and government institution.  

The Constitution of Indonesia has been amended four times from 1999 until 2002. These amendments 
have resulted into change in the structure of State and expansion of human rights. At present there are 
ten State institutions implementing the system and function of State. These are the People’s 

Consultative Assembly, the House of Representatives, and the Council of Representatives of the 
Regions, the General Election Commission, Bank Central, Supreme Audit Board, Supreme of Court, 
Constitutional Court, Indonesian Military and Indonesian Police.39 

Apart from there are certain other state institutions which are not directly mentioned or regulated by 
the Constitution of Indonesia nevertheless they are State institutions however their existence is 
dependent upon institutions that are directly recognised under the Constitution.40 

By Fourth Amendment to the Constitution of Indonesia, scope of human rights has been expanded to 
the great strength. National Human rights has been established. In Human Rights Law No. 39 of 1999, 
the definition of human rights is provided which as follows:- 

“A set of human rights bestowed by God Almighty in the essence and being of human as creations of 

God which must be respected, held in the highest esteem and protected by the law, government and all 
people in order to protect human dignity and worth.” 41 

Thus, human rights of individuals in Indonesia is placed in highest pedestal, hence reasonable 
limitations has been placed upon State and its institutions.  

 

CONCLUSION 

The approach of the Courts in interpreting article 12 of the Constitution is complicated. In US the 
position is much more clear and flexible. In India the Court adopts same tests irrespective of the nature 
and function of the body in question and the nature of the rights involved. The word ‘State’ may 

connote different meaning in different contexts, traditionally it may be a political body but in the 
modern era, when the work of the State is shrinking to only governance part, and the other activities 
of the State are carried out by private players, restrictive interpretation of definition of State may not 
be in the interest of common citizen. Constitution should be evolved for the welfare of people; 
flexibility must be there to incorporate newer changes with changing dynamics of the society. 
However, the scope of article 12 has been limited by Pradeep Kumar Bishwas case and majority view 
in Zee telefilms case by adopting the straightjacket formula of administrative, financial and functional 

 
38Article 1(3) Constitution of Indonesia 1945. 
39Yudi Widagdo Harimurti, The Dilemma of the State Institution in Indonesia 49 JL POL’Y& GLOBALIZATION 52 (2016). 
40Id.  
41Article 1(1)  Human Rights Law No. 39 of 1999. 
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control on the other hand the decision given in Ajay Hasia case is very illustrative in nature, the six 
tests laid down for identifying a body to be  ‘State’ were not rigid and the court said that these tests 

are only indicative in nature and further tests can be evolved based on the nature of the body and 
functions performed by it. As, discussed above article 12 should be given purposive interpretation so 
as to protect and preserve rights guaranteed under Part III and Part IV of the Constitution. However, 
this is also true that not every private body performing certain functions should be included under the 
preview of State. Therefore, a balance must be created between the two ends i.e. protection of 
fundamental rights by expanding the scope of article 12 at the same time maintaining interests of 
private bodies performing certain functions.  
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MAN’S HARASSMENT: AN OVERLOOKED DISCREPANCY IN INDIAN 
LAW 

Rahul Neema1 & Vandita Singh2 

 

ABSTRACT 

The legitimate structure of a nation depends on its cultural skeleton. The idea of gender neutrality in 
the society viewpoint alludes to the possibility of equality and gender justice for achieving such 
social order in the society. India identifies with one of the most prevailing types of inequality 

between gender that are a consequence of the ideas and structures set up by the practices in the 
general public. Laws were enacted to expunge this sort of inequality that existed in the society 
commanded by patriarchy which saw women continually exposed to disparities and subjection 
because of the male predominance. The pace of violations against men like sexual harassment, 

cruelty, Rape, Sexual assault, false complaint under Domestic violence and Dowry cases, Sexual 
harassment at workplace are on the rise. In the other word, the stereotype about women only being 
victim to harassment, the supposition will be that solitary women get abused and that men are not 

mishandled and thus blamed for the crime. Now there is an ideal opportunity, to change old archaic 
law, wherein changes in the law must be made to bring the society to change its presumption, into 

normalizing male victimization and add words like “any person” or “any spouse” in the spot of any 

man or wife or women ultimately guaranteeing equal accessibility of justice to all people. 

 

INTRODUCTION 

The right to equality "shines like a beacon light pointing towards the goal of class’s egalitarian 

socio-economic order which we promised to ourselves when we made a tryst with destiny on that 
fateful day when we adopted our constitution".  

                                                                                                        -Justice Krishna Iyer 

Have we achieved true equality for all? The answer remains an obvious "no" which depicts that in 
empowering other weaker sections of the society we have eliminated the protection of rights of one 
section i.e. "the men". Our constitution enumerates right to equality, right against discrimination, right 
to freedom of speech and expression and right to life and personal liberty and yet again the Constitution 
at some extent failed to give protection of these rights to men in our society. The recognition of rights 
is still farfetched, we have not even given recognition to the crimes that are committed against them 
and that they are also subject to victimization. This very notion of lack of legislation for men deprives 
them of being protected equally and not able to express their agony due to societal pressure. 
Additionally, the United Nation also remain at some extent ignorant related to the Men Rights, as it 
has not yet set up any Commission for men. 

The Oxford Dictionary describes “Gender Neutrality‟ as an adjective that is suitable for, both male 

and female. It defines the idea that policy, language, and other social institutions should avoid 
distinguishing roles according to the people sex or gender, and emphasizes on the equal treatment of 
men and women legally with no discrimination. Therefore, there must be laws which give security to 
men rights as well as provide a course for gender neutrality in India. Having discussed the rights to be 

 
1 Assistant Professor, PIMR (Department of Law), Indore, M.P. 
2 Student, BA LLB, 4th year, PIMR, Indore, M.P. 
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ensured to men, light should be made on the constant need for legislation for the protection of men 
from harassment.  

Harassment, be it physical or mental or sexual, does not discriminate then why the protective 
legislations only favor one section of the society. Men, like women are subject to rape, sexual 
harassment at workplace, cruelty, victim of false complaints etc. Yet there are provisions and acts 
prevailing only specifically for women.  

Females sometimes can be ignorant about Males rights, their hardships and struggles. Being Man is 
not as easy as it sounds. To put in George Orwell words- All genders are equal but some genders are 
more equal than other avow the fact that women face higher degree of discrimination but that does 
not mean men are impervious to it3. Females have been favored by the constitution of India for decades. 
We all talk about equality of all genders but when it comes to Indian constitution it is far from reality 
from availability of reservation to constitutional provisions. It is indeed truth that there was a time 
when the government had to make special provisions in the constitution for women to ensure equality, 
but unfortunately, some of these provisions are clearly unfair to men.  

We, both Men and Women, need only one fight for equal rights not separate. If someone is to blame 
for such Discrimination then it would only be law makers. We, the people, are at the bottom of pyramid 
whereas law-makers are at the apex. Unless and until there are gender neutral laws, this flow of biased 
laws will be indoctrinated upon us. 

Man and women both have to realize that they both are victims of bunch of anti-social rudiments 
because of which all males and females are getting maligned. Males and Females are like two sides of 
a see-saw where imbalance is bound to happen that does not mean we go on war for that. To keep it 
balanced we both need each other’s help. Like Adam and Eve, Ram and Sita, Krishna and Radha 
needed each other thousands of years ago, today also Men need Women and Women need Men and 
we will need each other till the last breath of mankind. Journey seems to be long. So why don’t we 

learn how to live in harmony. None of us has to be superior to another. Whatever happens, why don’t 

we both share equally in the successes as well as failures of mankind on this enduring journey4. 

 

DIFFERENT FORM OF HARASSMENT MEN FACES IN THE SOCIETY 

“Can Men be Harassed?”  

This is the most common question that will come in the mind of every individual that, can men be 
harassed? As in the Indian Society men are treated as the strong person. He is that class of gender of 
society who will run the house, protect the women, who will not cry, who will not get weak, but this 
is not true he also cries and he also need support, assistance and protection. He also faced violence and 
the patriarchy also touched him in the wrong way but he is socially covered by some illusionary things. 
So know there is a time when we have to remove this illusion and put this class of gender (men) at the 
real battlefield, where he will also get defeat and set them free from this stereotype that no one can 
beat him. 

This is true that there is a lot of difference between male and female but that difference is so beautiful 
and I believe in that, but to make difference between the genders is the major crime which I believe. 

 
3 https://www.weopined.com/opinion/first-among-equals, Husain Cyclewala, First among equals, retrieved on 7th April 
2020 (8p.m.) 
4 https://www.weopined.com/opinion/first-among-equals, Husain Cyclewala, First among equals, retrieved on 7th April 
2020 (8p.m.) 

https://www.weopined.com/opinion/first-among-equals
https://www.weopined.com/opinion/first-among-equals
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So every individual and authorities in the society should not differentiate between them and both the 
gender should get equal rights and also the equal protection in the society.  

At last the authors just want to say that, both men and women should be treated equally and both should 
stop harassing each other and if one is getting harassed by other then the society must treat them equally 
and the law makers need to make laws to protect the men from different kinds of harassment that 
authors of this paper acknowledged hereunder. 

1. Sexual Harassment at Workplace 

It is one of the kinds of harassment that men suffer in the society by coworkers, supervisors, high-level 
executives, company owners, vendors, or anyone else encountered on the job. This is the offence of 
which perpetrators are both men and women, both the gender and even the transgender (third gender) 
faces this kind of harassment at their workplace. There are laws which provide the protection against 
this kind of harassment and there are acts enforced in India too. These laws apply to private employer, 
public employer, employment agency, and labor organization. 

But when we see these laws made by the legislative body, we see that the laws are only for the women 
and not for the men. For e.g. The Sexual harassment of women at workplace (Prevention, Prohibition 
and Redressal) act, 20135. So, if we study this, we will see that the protection under this act is only for 
women and not for the men but when we see the reality all the gender are facing the harassment but 
only women are protected and the men are still in the search of their protection.  

Some examples of this include: 

• The female employer demands sexual favors and threatens to fire men employee or give them a 
poor performance review if they do not comply. 

• The female employer offers men employee a promotion, or another employment benefit in return 
for sexual favors, for which the men employee are not ready. 

• The female employer use to make offensive sexual comments and jokes against men employee. 
 

2. Sexual Assault 

It is an act in which a person intentionally sexually touches another person without the consent of that 
person or commits coercion or threatens that person physically or sexually or forces that person to 
engage in a sexual act against their will. It is a outward appearance of sexual violence, which 
includes rape6. This kind of harassment can be done to the male at any age either when major or minor. 
At any age men can suffer from sexual assault.  

But these offences were also neglected by the legislative bodies as there are no laws for the protection 
of men for the offence like sexual assault. For e.g. Section 354 of Indian Penal Code, 18607 which 
criminalize any act by a person that assaults or uses criminal force against a woman with the intention 
or knowledge that it will outrage her modesty. So, if we study this provisions we will see that the 
punishment under this laws is only for men and not for the women but when we see the reality all the 
gender are facing the harassment but only women are protected and the men are still in the search of 
their protection. 

 
5 An Act to provide protection against sexual harassment of women at workplace and for the prevention and redressal of 
complaints of sexual harassment and for matters connected therewith or incidental thereto. 
6 “Sexual Assault Fact Sheet" (PDF). Office on Women's Health. Department of Health & Human Services. 21 May 2015. 
Retrieved 08 April 2020 
7 Section 354. Assault or criminal force to woman with intent to outrage her modesty.—Whoever assaults or uses criminal 
force to any woman, intending to outrage or knowing it to be likely that he will thereby outrage her modesty, shall be 
punished with imprisonment of either description for a term which may extend to two years, or with fine, or with both. 

https://en.wikipedia.org/wiki/Sexual_act
https://en.wikipedia.org/wiki/Sexual_violence
https://en.wikipedia.org/wiki/Rape
https://www.womenshealth.gov/files/documents/fact-sheet-sexual-assault.pdf
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3. Domestic Harassment 

This type of harassment is the most serious one. In this, the male faces the physical as well as 
psychological abuse at the hands of their wives and what is worse is humiliation, shame, disgrace and 
embarrassment of this act going societal forces them to keep tight-lipped.  

This kind of domestic violence is not recognized in India. As there is a general perception in the Indian 
society that men can’t be the victim of this kind of violence or harassment which lead women to free 

from blame. And when we see the laws we will not found a single area where men are protected under 
this kind of harassment there are provisions only for women to be protected under this kind of offence. 
For e.g. The protection of women from domestic violence act, 2005.8 So, if we study this act we will 
see that the relief, rights and protection under this act for domestic violence are only given to the 
women and not to the men but when we see the reality all the gender are facing the harassment but 
only women are protected and the men are still in the search of some sort of relief. 

Some example of domestic violence faces by men are- 

• Woman solicits another man, i.e. their brother, father, friend or hired goons to assault 
their husband. 

• Beat their own husband and invites jokes on them by the family and society. 
• Woman refuses to take care of husband and his family including husband’s old aged parents. 
• Verbally abuse husband in front of the society and harass them. 
• Woman raises their children against their own father. 
• Many Indian women use sex as a bargaining tool to get things done. They use to deny or withhold 

sex without any reason till their demands fulfils. 
 

➢ Narendra v K.Meena 
The Supreme Court of India had decided that the coercion or forcing the husband to leave his 
parents (who are dependent on his income) amounts to cruelty on part of the wife, therefore 
can be a strong ground for divorce under Hindu Law9. 
 

4. Rape 

Rape is treated as the one of the most heinous crime worldwide. This is the crime which is brutal and 
treated as a crime against the society. The punishment which Indian Penal Law serves is the capital 
punishment, in case in which, victim’s death occur or the accused leaves the victim in a persistent 
vegetative state. But in present era there come new offence of men’s rape but this is not acceptable in 
the society that man can also get raped, people use to laugh on this and Indian feminist and society 
think that only men are perpetrators of this kind of crime. India ridicules any complaint about male 
rape. So, when the authors see this kind of ignorance by the society they felt disgusting and the author 
felt that know there is a time when legislative bodies and society must recognize there problem as a 
social and public health issue and should develop appropriate strategies educate, spread awareness 
and provide legal safeguards to protect them from this type of crimes. 

 

5. False Charges 

 
8 An Act to provide for more effective protection of the rights of women guaranteed under the Constitution who are victims 
of violence of any kind occurring within the family and for matters connected therewith or incidental thereto. 
9 Civil appeal no. 3253 of 2008, decided on 2016 
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In India, there are several cases have been filled by the woman against the man, whether it may be the 
case of criminal nature, family matter or civil suit. The woman at large extent doesn’t hesitate to sue 

their husband, father or any relatable person or unknown person. But when the proper scrutiny was 
made of that data then it is found out that, so many numbers of cases filled by the women are false 
cases, they just put false charges on the man for the sake of some money or to get free from relationship 
or due to some other reason. But first time in 2005, a panel of the Supreme Court called women’s 

misuse of the provision “legal terrorism.”10  

But at present, even if a man files a complaint against a woman for committing offences related to 
harassment, she goes without punishment because Indian Penal Code, 1860 believes only men can 
commit such crimes. These grubby attempts to show women as victims need to be stopped11.  

Some of the issues are- 

➢ Anti-Dowry laws 
➢ Divorce and child custody laws 
➢ Marriage laws (Amendment) Bill, 2010 
➢ Domestic Violence 
➢ Rape reporting laws 
➢ Suicide 
➢ Sexual harassment laws 

 
• Raj Talreja v. Kavita Talreja 

In the present case, there were false allegations made by the wife against the husband. The 
court held that this amounts to mental cruelty and can be a ground for divorce12. 

 

PRESENT SEXUAL HARASSMENT LAWS IN INDIA 

“Many people mistakenly believe that harassment is limited to females,” 

- Roberta Chinsky Matuson 

As of now, sexual harassment laws in India are not gender-neutral, and, for the largest part, recognize 
that, in sexual harassment cases, the victim is a female and the culprit is a male. For instance, the 
Section 35413, 354A14, 354B15, 354C16, 354D17, 37518 and section 50919 of Indian Penal Code, 1860 
provides law in which the only victim is woman. Section 377 of the IPC, 186020 which is broadly 
understood as a homosexuality law recognizes male as victims in sexual harassment cases, however, 
section 377 will have constrained application in the category of sexual harassment cases which are 
generally faced by men at the hands of women. 

 
10  https://www.pri.org/stories/2017-08-15/indian-court-rules-men-need-protection-women-making-unsubstantiated-
domestic, Nimisha Jaiswal, Global post, PRI, Retrieved on 10th April 2020 (4:30 p.m.) 
11  https://www.indiatoday.in/mail-today/story/men-victims-too-pil-in-supreme-court-wants-women-punished-for-rape-
1142456-2018-01-12, Harsh V Nair, India today, Retrieved on 10th April 2020 (4:30 p.m.) 
12 CIVIL APPEAL NO. 10719 OF 2013 
13 Assault or criminal force to woman with intent to outrage her modesty 
14 Sexual harassment. 
15 Assault or use of criminal force to woman with intent to disrobe. 
16 Voyeurism. 
17 Stalking. 
18 defines rape 
19 Word, gesture or act intended to insult the modesty of a woman 
20 Unnatural offences 

https://scroll.in/article/676510/indias-law-should-recognise-that-men-can-be-raped-too
https://www.pri.org/stories/2017-08-15/indian-court-rules-men-need-protection-women-making-unsubstantiated-domestic
https://www.pri.org/stories/2017-08-15/indian-court-rules-men-need-protection-women-making-unsubstantiated-domestic
https://www.indiatoday.in/mail-today/story/men-victims-too-pil-in-supreme-court-wants-women-punished-for-rape-1142456-2018-01-12
https://www.indiatoday.in/mail-today/story/men-victims-too-pil-in-supreme-court-wants-women-punished-for-rape-1142456-2018-01-12
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It is worth noting that the Justice Verma Committee which was constituted to recommend reforms to 
sexual harassment laws in 2013 had proposed gender-neutral statement for sexual offences in India. 
Be that as it may, this recommendation was not eventually incorporated in the Criminal Law 
(Amendment) Act, 2013. Likewise, while the majority of the provisions in the Protection of Children 
from Sexual Offences (POCSO) Act, 2012 are gender-neutral with respect to the perpetrator, Section 
3 21  does not apprehend a female perpetrator. Last of all, the Sexual Harassment of Women at 
Workplace (Prevention, Prohibition and Redressal) Act, 201322  is aimed at prevention of sexual 
harassment directed against women and does not recognize male victims of sexual harassment at 
workplace.  

Actually, the initial gender-neutral sexual harassment law in India is the UGC (Prevention, Prohibition 
and Redressal of Sexual Harassment of Women Employees and Students in Higher Educational 
Institutions) Regulations 2015 which consolidate a gender neutral meaning of sexual harassment. 

Given the incidents of sexual harassment faced by men in India, it is worth exploring whether the 
nation needs gender-neutral sexual harassment laws. The initial move towards this could be for the 
Indian government to conduct nation-wide surveys to determine the insights of such crimes in India, 
and to invite public deliberations on these issues. This would ensure that a legislation (if any) on this 
issue is up to date instead of it being a knee-jerk reaction. 

The most grounded analysis against such laws would without a doubt be the potential for abuse of the 
law by a man against an innocent woman. In any case, it must be borne as a primary concern that the 
threat of abuse of the legislative machinery cannot by itself be the explanation behind not establishing 
laws to ensure men against sexual harassment. Rather, the law must focus on having adequate 
safeguards in place to monitor it against potential misuse. 

 

WHY MEN SUFFER IN SILENCE 

“As a man, it’s very difficult to say you’ve been beaten up. It seems like you’re the big brute and 

she’s the daffodil, but sometimes it’s not like that.” 

                                                  -Dave, British domestic violence victim. 

• Protect children: Just like women, men concern that leaving their life partner will hurt their 
children or avoid them from approaching them. Obtaining custody of children is always not easy 
for fathers, as is the prospect of raising them alone. 

• Feel ashamed: Many men feel ashamed at being beaten up by a woman, or feel that they have 
disastrous in their role as a shield and contributor for the family. 

• Fear of cases: The prime fear in Indian men is being slapped with a dowry harassment case. Not 
only is it hard to get rid of the social stigma that comes with being charged with such an act, but 
the cases also tend to pull on for years and are almost always in the woman’s favor. 

 
21 Section 3. Penetrative sexual assault.- 
A person is said to commit "penetrative sexual assault" if- 
a.     he penetrates his penis, to any extent, into the vagina, mouth, urethra or anus of a child or makes the child to do so 
with him or any other person; or 
b.    he inserts, to any extent, any object or a part of the body, not being the penis, into the vagina, the urethra or anus of 
the child or makes the child to do so with him or any other person; or 
c.     he manipulates any part of the body of the child so as to cause penetration into the vagina, urethra, anus or any part of 
body of the child or makes the child to do so with him or any other person; or 
d.    he applies his mouth to the penis, vagina, anus, urethra of the child or makes the child to do so to such person or any 
other person. 
22 Act No 14 of 2013 
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CONCLUSION 

“Imagine a bold plan for a world without discrimination, in which women and men are equal 

partners in shaping their societies and lives. Let’s picture it!” 

                                                                                                              - Nicole Kidman 

The men ought to be engulfed in the ‘Sexual Harassment of Women at Workplace (Prevention, 
Prohibition and Redressal) Act, 2013’ at the earliest. Additionally, some specific sections should be 

inserted under Indian Penal Code, 1860 to protect harassments against males. Because, we are having 
just one provision related to homosexuality under Indian Penal Code, 1860 which recognize men as a 
victim.  

Likewise, the need of great importance is to change the mentalities of the citizen of India who believes 
that, a man isn’t made to cry that is only a woman who cries. This is totally off-base thought as every 
individual who have hearts and souls, are also having dignity, emotions, self-confidence and respect 
too for themselves.  

Acts like harassment, attacks the soul and it is insignificant whether the soul is of a male or of a female, 
harassment kills the soul and pushes an individual into a state where he or she begin to reflect that they 
are not of any value. In addition to this, it is essential to note down that harassment with any human 
being is wrong as we are all humans first then males and females. For humankind it is an extremely 
fierce act and both the male just as female culprits must be punished equally under law. Hence, the 
question whether harassment of females need more consideration or of males is irrelevant. So, the 
author’s point of enriching this issue is only to give equivalent rights and protections to the male 
victims as of female and to invocate the legislation to provide ‘equal access to justice in India’.  

Here, the authors are not saying that the laws for the safety and security of women ought not to be 
made, however we are profoundly worried of their abuse. The life of poor people, wrongly blamed 
individual is crushed so seriously than in various cases that man decides to even commit suicide. 

The authors through this paper are not asking to weaken or dilute the laws that are there for women 
but to make a law, that if, we repeat, IF, the charges are found to be false or fake, then the woman 
filing the fake case would be equally punished. 

At last, the authors just want to conclude by saying- 

Protect Women, But Don’t Harass Men
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PATENTS TROLLERS: THE MONSTER IN INTELLECTUAL PROPERTY 

- Shikhar Mishra1 

 

ABSTRACT 

When the inventor, suddenly falling prey to different circumstances, was turning into a troll, whether 
it be Eli Whitney’s ‘cotton gin’  or George Selden's ‘road engine’, no one thought that by creating 

many such situations people will use it as a weapon in future. Today these ‘Patents Trollers’ secures 

intellectual property without ever intending to develop products. They utilize it as a legal weapon to 
make a profit from licensing or litigation, as opposed to making new items or advancing with new 

thoughts. The system taken by Patents trollers eases back the advancement of science and creation. 

This paper aims to discuss the meaning of Patents Trolling, strategies and usual way of doing things 
by such ‘Patents Trollers’ to make benefit out from litigation, rather than from the invention itself. 

The objective of this paper is to scrutinize the legal framework existing in India pertaining to Patent 
Trolling and its comparative analysis with the United States. The methodology of co-relation spins 

around analyzing the fundamental percepts of the existing legal system, as well as the leading 
historical cases. This paper is especially of relevance today since invention which used to be 
economically and socially profitable now seems to be progressing only towards individuals’ 

economic benefit and discouraging the new invention. 

Keywords- Invention, Patents, Patent Trollers, Intellectual Property 

 

INTRODUCTION 

Troll is a description for certain types of human-like supernatural beings in Nordic Folklore, the 
folklore of Northern Europe. They are an ugly creature or monsters with many heads which makes life 
difficult for travelers. In fantasies and legends about trolls, the plot is frequently that they are highly 
intelligent breeds, although they can be outsmarted if you employ clever tactics.2 In modern English 
usage, a troll is an individual who begins fights or disturbs individuals on the internet by posting fiery 
and digressive,  off-point messages in an online network. In both the context it is clear that their 
purpose is to make others worried. The troll has likewise rethought himself in the world of intellectual 
as a purveyor of Intellectual Property. Just as an individual ‘trolls’ people who were posting unkind or 
offensive messages online without any genuine intention, the ‘IP Troll’ secure intellectual property 

without ever intending to develop products or services. An intellectual property right is an incentive 
for innovations and creation that enhance and improve our lives. From, protecting the rights of creator 
or inventor, to stimulating additional invention or creation for a fascinating society, serves to both 
social and economic aspects. But gradually with the collective benefit, the attention of the people 
started increasing towards its economic benefit. IP Trolling was one of them to reap financial benefits. 
The types of IP trolling will be the same as that the types of Intellectual Property. While the expression 
"patent troll" has entered regular speech in recent years, the expression "copyright troll" or “trademark 

troll” is less commonly used. However, these other IP Troll does exist and it threatens to disturb the 

delicate balance between fair use in the public domain and the protected rights of owners. As amongst 

 
1 Pursuing LL.M. (IPR) from Gujarat National Law University  
2Nimisha Kaushik, Difference between Ogre and Troll, DifferenceBetween.net. (June 22, 2017),  
http://www.differencebetween.net/miscellaneous/entertainment-miscellaneous/difference-between-ogre-and-troll/. 
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them, Patent Trolling is the most practiced phenomenon across the world, it is necessary, for us to 
understand the ‘Patents Trolling’ in a very acute manner. 

 

PATENT TROLLING 

Meaning and Definition of Patent Trolling 

A patent is an exclusive right that is acknowledged to an innovator for a predefined number of years 
to make, use, and sell an invention. Once the right is provided, no other individual can utilize 
innovation without proper permission from the patentee. This privilege is given to shield such 
innovators legitimately from any damage. 

Later it is generally expected that the creator will place it in the customer showcase for use by 
authorizing it to different makers. But recently, many such inventors have been abusing such rights 
that are given to them. Their ambition is usually to get money by filing infringement suits against 
individuals or companies who are using products that are even casually similar to their patented 
products. This training is alluded to as ‘patent trolling’. These patent trollers are often called as Non-
Performing Entities (NPEs), Patent Assertion Entities (PAEs) or Patent Holding Companies (PHCs). 
The object of these trollers is not to put the patent to practice but solely to compel third parties to 
purchase licenses or litigate for infringement cases.  

Patent Trolls may loosely be defined as entities that own and enforce patents without practicing or 
making the underlying patented inventions. 3  Defining a patent troll is not an easy task. Hence, 
identifying the activities of the troll would be a better approach4:-  

(A). A patent troll does not intend to practice a patent. Here the intention is of primary importance as 
small inventors may have the intent to practice a patent, but do not do so due to lack of resources.5 

(B). A patent troll does not produce anything of value but merely acquires patents intending to obtain 
licensing revenue.6 

(C). They do not make use or sell new products and technologies but solely aim to force third parties 
to purchase licenses or litigate.7 

However, to categories, such a scenario as a troll merely based on actual practice would not be wise 
as a small inventor may have a patent but may lack the resources to put it to use.8 On the other hand 
gradually, as time progresses, activities of the troll are also changing with it, due to which new ways 
are also coming. Thus, this is not an exhaustive list of activities by Patent Trollers.  

Origin of Patent Trolling 

American inventor George Selden is frequently cited as an early recognized case of a patent troll. From 
1903 to 1911, Selden, who never built a car, used his patent on the automobile to collect royalties from 
other automobile companies.9  However, the Patent troll has its origin in the late 18th Century when 
the inventor Eli Whitney, in the North, got patent for his invention of ‘cotton gin’ in the year 1794. 

 
3 Edward Lee, Patent Trolls: Moral Panics, Motions in Limine, and Patent Reform, 19 STAN.TECH. L.REV. 113, (2015). 
4 Rajkumar Vaikhari, The Effect of Patent Trolls on Innovation: A Multi-Jurisdictional Analysis, 1 IJIPL 38, 38 (2008). 
5 Id. at 38. 
6 Id. at 38. 
7 Id. at 38. 
8 Divyansh Gautam & Tejaswi Sitaram Kandi, Patent Trolls and Their Regulation in India, 1(5) IJLMH, Dec.–Jan. 2018, 
at  02. 
9Erik Gregersen, Patent troll, Britannica (Dec. 06, 2015), https://www.britannica.com/topic/patent-troll.  

https://www.britannica.com/topic/patent-troll
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But in reality, he was not a troll, but his invention was so easy that people could copy him comfortably 
and during the time it took for his invention to get the patent; his invention was known to South. Where 
the planters were very quick in installing the same device. On the other hand, Whitney’s business in 

the North was unable to meet demand and went out of the market within 3 years of the grant of patent. 
Whitney was subsequently reduced to suing plantation owners for infringement of his patented 
invention in the South over many years.10 As such, Whitney can be fairly identified as perhaps the first 
patent troll in history, even though he started as a manufacturer of his patented device.11 

Another example is Alexander Graham Bell who starts as trolls but becomes competitors when others 
refuse to pay a relatively small sum for patent rights. A little-known fact about him is that in 1877 he 
offered to sell his patent to Western Union. The response was, “What shall we do with a toy like 
that?”12 By the time Western Union realized its mistake and offered millions for the patent, Bell 
Telephone Company was in competition with Western Union and had sued Western Union for 
infringement.13 

Thus, the History demonstrates that patent trolls ought not to be summarily expelled as the individuals 
who don't contribute anything to society. A few inventors are deflated to getting to be trolls (e.g., 
Whitney). A few inventors begin as trolls and become contenders when others will not pay a 
moderately little whole for patent rights (e.g., Bell ended up Western Union's rival). 

But it is not that simple! For instance, Alexander Graham Bell who has got patents for the invention 
of the telephone device and saw someone else selling his invention, would probably not refer to 
Alexander as a troll for enforcing his patent right. 

Thus, it is a matter of observation whether a specific offended party appears to be a troll or somebody 
who is authorizing his authentic IP rights. It's presumably out of line to allude to all Non-Performing 
Entities (NPEs) as trolls. One another fundamental difference between trolls and NPEs could likewise 
conceivably be that trolls, for the most part, don't participate in additional research, accelerating some 
field of innovation. Scientific Research Institute and Universities are other genuine cases of NPEs that 
individual may feel awkward naming "troll," as they keep on participating in research and produce 
extra IP. 

In this way, promptly we can refer that Patent Troll utilizes a Patent as a legal weapon, as opposed to 
making new items or advancing with new thoughts. They are actually in the business of litigation 
where high litigation costs provide a fertile environment for an exploitive business model that uses 
shotgun tactics to threaten patent infringement claims against numerous companies, many of which 
will make a purely financial decision to pay the patent troll rather than expend even more money in 
litigation.14  

Legal Framework in India vis-à-vis the USA 

Patent Trolling and Their Regulation in India 

While the practice of patent trolling poses a major threat to innovations in many nations, such practices 
are however not so profitable or viable in India.15 In contrast with different nations, India's patent laws 
don't explicitly prohibit the presence of patent trolls. However, provisions such as section 83 relate to 

 
10 Robert H. Resis, Esq., History of the Patent Troll and Lessons Learned, 17(2) Intellectual Property Litigation, Winterl, 
2006 at 01. 
11 Id. at 01. 
12 Id. at 03. 
13 Id. at 03. 
14 Eric Rogers and Young Jeon, Inhibiting Patent Trolling: A New Approach for Applying Rule 11, 12(4) Nw. J. Tech. & 
Intell. Prop. 291, (2014). 
15 Gautam & Kandi, supra note 7 at 06. 
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the General principle applicable to working of a patented invention which somehow curbs the problem 
of patent troll in India. Section 83 (a)16 states as- 

“that patents are granted to encourage inventions and to secure that the inventions are worked in 
India on a commercial scale and to the fullest extent that is reasonably practicable without undue 
delay” 

Section 8417 further provides that- 

“(a) that the reasonable requirements of the public with respect to the patented invention have not 
been satisfied, or 

(b) that the patented invention is not available to the public at a reasonably affordable price, or 

(c) that the patented invention is not worked in the territory of India.” 

If any of the three grounds were not fulfilled compulsory licensing may be invoked against the 
patentee. The Act also gives the power to Controller to call such information as to check to which 
extent the patented invention has been commercially worked in India. 18  In the view of the 
abovementioned provision of the Indian Patent Law, it turns out to be hard for the patent troll to 
continue in the Indian market. 

 Thus, the term ‘patent troll’ can be used in India not in the sense of traditional ‘non-practicing entities’ 

but in the context of patentees who seek to exploit the weaknesses in the legal system. In this way, it 
winds up important to examine a portion of the cases chosen by the IP Appellate Board with respect 
to the act of patent trolling in India. 

In two recent judgments, the Intellectual Property Appellate Board (IPAB) denied three patents, one 
belonging to Ram Kumar in the case of Spice and Samsung v Ramkumar19 (Dual Sim Case) and two 
belonging to Bharat Bhogilal Patel in the case of M/S Aditi Manufacturing Co. Vs. M/S Bharat 
Bhogilal Patel and Another.20 The two patentees can be viewed as great 'patent trolls', not just in the 
feeling of ‘non-practicing entities’ but with regards to patentees who look to abuse the shortcomings 
in the legitimate framework. 

The form of imposition sought by both patentees, in this case, was the Intellectual Property Rights 
(Imported Goods) Enforcement Rules, 2007. As per the facts, both patentees did not record any civil 
suits for patent infringement. 

Rather, the two patentees had filed complaints with Customs Commissioners at different ports of 
section mentioning the Customs Department to seize 'import consignments' in light of the fact that the 
said consignments were infringing their patents right. 

While Ramkumar had been granted a patent for dual SIM mobile phones that permitted simultaneous 
communications on both SIM cards, Bharat Bhogilal Patel was granted two patents: the first patent 
was for a ‘laser marking & engraving machine’ and the second patent was for ‘marking, etching & 

engraving by using laser beam on metals and non-metals’.21 

 
16 The Patents Act, 1970, No. 39, Act of Parliament, 1970 (India).   
17 Id. 
18 The Patents Act, 1970, No. 39, Act of Parliament, 1970 (India), Section 146. 
19 Spice Mobiles Ltd. and Another v. Somasundaram Ramkumar and Others, ORA/17 of 2009/PT/CH & ORA/31 of 
2009/PT/CH 
20 M S Aditi Manufacturing Co. Vs. M/S Bharat Bhogilal Patel and Another, M.P.Nos. 41 & 42 of 2012 in TRA/05 of 
2008/PT/MUM & TRA/06 of 2008/PT/MUM & TRA/05 of 2008/PT/MUM & TRA/06 of 2008/PT/MUM 
21 Prashant Reddy, IPAB revokes patents belonging to debutant Indian ‘patent trolls’, SpicyIP, (July, 05, 2012, 6:47 AM), 

https://spicyip.com/2012/07/ipab-revokes-patents-belonging-to.html. 

https://spicyip.com/2012/07/ipab-revokes-patents-belonging-to.html
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In the year 2009 after some underlying hiccups, the Customs Departments began to seize several 
imported consignment of double SIM cell phones in Chennai, Mumbai, and Delhi in light of the fact 
that these imports were infringing Ramkumar's patent. The importers were some of the greatest names 
in the cell phone industry, for example, Samsung, Spice, Micromax, and so forth. While a few 
merchants chose to pay Ramkumar the royalties he claim, the rest of the companies kicked off a series 
of litigations across the length of the country, ranging from the District Court of Gurgaon to the High 
Courts of Punjab & Haryana, the High Court of Madras, the Customs Commissioners in Delhi, 
Mumbai & Chennai and the IPAB.22 

Eventually, the Customs Commissioners in all three cities released the consignments, after hearing 
both parties, on the grounds that most of the imports did not infringe Ramkumar’s patent.23 At that 
point, in any case, Ramkumar had made a remarkable amount from the importers who had just paid 
him.  

However, Bharat Bhogilal Patel was not all that fortunate in authorizing his licenses in spite of the 
Bombay High Court once in a while nudging the Customs Commissioners to observe the IPR Import 
Rules. Patel anyway succeeded in being an incredible annoyance for a few expensive organizations. 
For example, the leader of Raymond's was almost subject to criminal prosecution for patent 
infringement because of Patel’s petition before the Bombay High Court. 24 A few different 
organizations, for example, L.G. and so forth were likewise given notice by the Customs in light of 
the fact that they were abusing Patel's licenses. 

The IPAB has deliberately recorded the majority of the evidence, including expert witness evidence. 
The gist of all this evidence was to build up that the invention asserted by the patentee was broadly 
known in the prior art and that the patents, however, conceded neglected to set up the enhancements 
over the prior art. 

The decision ended with imposing costs on Ramkumar for filing a frivolous suit.25 Moreover, the 
Board directed the Controller General of Patents to remove the patents from the Register of Patents 
and prompted them to be increasingly wary particularly in the light of patent trolling rehearses. 

These cases are exemplary instances of why India needs to have a significantly more productive IP 
adjudication mechanism to deal with patent trolling practices. 

The most essential beginning stage to settle the present patent troll disorder is to control the general 
procedure and quality of patent examination, to keep away from the mass approval of patents. The IP 
Office/ Board will give out detailed and clear benchmarks and standards for patent assessment to 
maintain a strategic distance from the vagueness and misrepresentation of a patent claim. 26 This 
eventually leads to the improvement of the professional standards of patents. In the light of above-
mentioned provisions incorporated in the Indian Patent Laws along with the efficient functioning of 
the Intellectual Property Appellate Board, it can be well observed that while the other countries are 
plagued with patent troll activities, the Indian system strived fairly to control the problem of patent 
trolls.27 

Patents Trolling and Their Regulation in the USA 

 
22 Id. 
23 Id. 
24 Id. 
25 Gautam & Kandi, supra note 7 at 09. 
26 Id. at 11. 
27 Id. at 06. 
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It is deeply saddening that patent trolls are taking advantage of loopholes in the legal system to stifle 
innovations while contributing almost nothing in return.28 Patent trolling is by and large effectively 
drilled in the U.S. for more than two decades and the quantity of claims documented by NPEs keeps 
on ascending as time passes. For instance, according to patent consultancy firm RPX, an NPE named 
Acacia Research had filed as many as 239 lawsuits in the year 2013- that’s almost 20 per month.29 As 
the statistics of litigation cases increases, so does the sum to be paid upon settlement (or as a penalty 
for infringing). 

In the U.S. there are many aspects of patent law that appear to be uncertain. This patent system does 
appear to be suffering from unique weaknesses that lead to the advantage of patent trolls. A significant 
element of the U.S. patent framework that may work to the advantage of patent trolls is the general 
inaccessibility of compulsory licensing. 

It is in light of the uncertainty in the patent system that the Patent Reform Act of 2005 was presented 
in the U.S. Congress on June 8, 2005. It endeavors to take care of certain issues identified with the 
working of patent and furthermore issues like patent trolls. The major proposal was to amend the 
present patent system by incorporating some provisions such as introducing compulsory licensing, 
working of patents, and first to file provision.30 There are two recent instances which indicate how the 
patent trolling is practiced in the U.S. The two cases can be summarized as follows- 

(I). Huawei is using the tactics of patent trolls to attack the U.S. companies- says Senator Marco 
Rubio31-2019 

The control of Huawei is such that any association using 5G in its current form is probably going to 
use the invention owned in terms of the patent by Huawei, This authorizes the company to make big 
monetary benefits out of the licensing of patents related to 5G technology.32 As a result, Huawei has 
been denied from seeking any sort of alleviation from the U.S. patent courts. The U.S. government 
also has made an acquisition that Huawei has been making Patent trolls through state laws of China.33 
Perhaps, it’s fair to say that this isn’t a Patent Troll as Huawei makes lots of stuff using its patents and 
wants to sell it in the market. However we also cannot ignore that the meaning of patent trolls has 
changed over time, so this new technology of Huawei can also be termed as a Patent troll. 

(II). Apple has been ordered to pay the troll toll after losing its appeal in a years-long patent 
dispute with renowned patent troll VirnetX34- 2019 

The U.S. Court of Appeals slapped with a $302.4 million fine for infringing VirnetX's patents for 
secure communications in its VPN-on-Demand technology and FaceTime and iMessage services. 

VirnetX is a Non-Performing Entities (NPEs) which means its whole plan of action lies exclusively 
on suing organizations that really create and sell items dependent on arcane patent encroachment laws 
and interpretations of intellectual property regulations. Apple isn't the only company that the patent 

 
28 Nagaraj Mannikeri and Vidya Bhaskar Singh, Patent Trolling and Evergreening: Unethical acts or Malpractices, Fox 
Mandal, (June, 15, 2015), https://www.foxmandal.in/news/patent-trolling-and-evergreening-unethical-acts-or-
malpractices-2/. 
29 Id. at 03. 
30 Vaikhari, supra note 3 at 07. 
31Adrian Ip, Huawei May Have Largest 5G Patent Portfolio – Starting to Flex IPR Muscle, Wccf tech (June, 22, 2019), 
https://wccftech.com/huawei-has-largest-5g-patent-portfolio-starting-to-flex-ipr-muscle/amp/  
32 Amit Ranjan, Dominance Of Huwaei In 5G Technologies And It’s Implications On Global Stage, IIPRD ( July, 02, 
2019), https://www.iiprd.com/dominance-of-huwaei-in-5g-technologies-and-its-implications-on-global-stage/ 
33 Id.  
34 Carly Page, Apple must pay patent troll $440m after losing appeal in FaceTime lawsuit,  The Inquirer (Jan. 17, 2019) 
https://www.theinquirer.net/inquirer/news/3069524/apple-must-pay-patent-troll-usd440m-after-losing-appeal-in-
facetime-lawsuit 

https://www.foxmandal.in/news/patent-trolling-and-evergreening-unethical-acts-or-malpractices-2/
https://www.foxmandal.in/news/patent-trolling-and-evergreening-unethical-acts-or-malpractices-2/
https://wccftech.com/huawei-has-largest-5g-patent-portfolio-starting-to-flex-ipr-muscle/amp/
https://www.iiprd.com/dominance-of-huwaei-in-5g-technologies-and-its-implications-on-global-stage/
https://www.theinquirer.net/inquirer/news/3069524/apple-must-pay-patent-troll-usd440m-after-losing-appeal-in-facetime-lawsuit
https://www.theinquirer.net/inquirer/news/3069524/apple-must-pay-patent-troll-usd440m-after-losing-appeal-in-facetime-lawsuit
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troll, VirnetX has taken aim at, even, Microsoft agreed to pay $200m to VirnetX in 2010 to obtain a 
license for two patents covering communicating over the internet. Again in 2013 VirnetX accused 
Microsoft of infringing its patents in its Skype service, where Microsoft has agreed to pay $23m to the 
patent troll to settle the dispute.  

The U.S. patent framework appears to experience the ill effects of special shortcomings that leave it 
powerless to patent trolls. Furthermore, we can find that general compulsory license has never been 
adopted in the United State which is one of the notable reasons for a huge number of patent trolling in 
the U.S. 

Effect of Patent Trolling 

Patent trolls have generally been blamed for forcing limitations on innovators and undermining or 
impeding the enticement that patent law plans to make. The aftereffect of patent trolls is that investors 
are increasingly hesitant to put cash in new businesses because of the danger of patent trolls. 

For small and medium companies, it is quite often evident that they will need to settle with patent trolls 
since they will most likely be unable to manage the cost of litigation. Studies have shown that 55% of 
the company’s patent trolls, targets have $10 million or less in revenue and 82% have revenues of less 
than $100 million.35 These organizations can be obvious targets since they quite often need to settle.  

In any case, it isn't just small organizations and new businesses that normally face dangers from patent 
trolls, even large innovator companies have to deal with the consequences of patent troll activities.36 
Microsoft stated that it typically faces about 60 pending PAE infringement claims, costing it tens of 
millions of dollars every year to defend.37 Google, Blackberry, Earthlink and Red Hat submitted joint 
remarks detailing that their litigation defense costs have gone up by 400% owing to the fact that patent 
trolls are filing four times as many lawsuits today as compared to in 2005.38 

 

ANALYSIS AND SUGGESTION 

It has turned out to be extremely important to direct such practices as they are hindering the process 
of innovation in a few different ways. The lawful expenses related to the case started by patent trolls 
also lower the funding accessible for innovation. Personnel who would otherwise be engaged in 
promoting innovation throughout the organization will have their attention diverted elsewhere by the 
litigation, which will consume the human resources of the technology developers in addition to the 
financial resources.39 

The legislative measures implemented by India as compared to those seen in the United States do 
indeed serve as unfavorable for the growth and sustenance of patent trolls in India.40 However, an 
application for compulsory licensing in India can only be made after a period of three years from the 

 
35 Aindrani Sarker, Neha Reddy and Nehan Sethi, The Menace of Patent Trolls: What the World Can Learn from India, 24, 
JIPR, 22, 21-27 (2019). 
36 Id at 22. 
37 Comments of Microsoft Corporation on the Impact of Patent Assertion Entity Activities on Innovation and Competition 
to Federal Trade Commission and U.S. Department of Justice Concerning Patent Litigation, http://www.ftc.gov/os/ 
comments/pae/pae-0046.pdf . 
38 Comments of Google, Blackberry, Earthlink & Red Hat to the Federal Trade Commission and U.S. Department of Justice 
http://www.ftc.gov/os/comments/pae/pae-0047.pdf. 
39 Law.com. (2018). Law.com. [online]  https://www.law.com/?slreturn=20180816103445  
40 Sarker, Reddy and Sethi, supra note 34 at 25. 

http://www.ftc.gov/os/%20comments/pae/pae-0046.pdf
http://www.ftc.gov/os/%20comments/pae/pae-0046.pdf
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date of grant of a patent.41 This, in turn, gives patent trolls three years to purchase a patent and harass 
other targeted companies with lawsuits.42  

The most essential beginning stage to settle the present patent troll disorder is to control the general 
procedure and quality of patent examination, to keep away from the mass approval of patents. The IP 
Office/ Board will give out detailed and clear benchmarks and standards for patent assessment to 
maintain a strategic distance from the vagueness and misrepresentation of a patent claim. This will 
eventually lead to the improvement of the professional standards of patents.43  

 

CONCLUSION 

While nuisance claims are not new, the significant monetary drag made by patent trolling makes these 
claims especially harming in an inexorably innovative society. The object of these trollers is not to put 
the patent to practice but solely to compel third parties to purchase licenses or litigate for infringement 
cases.  

It is important to note that no jurisdiction is perfect in terms of protecting itself against patent trolls.44 
In any case, India has effectively constrained the aggravation of such trolls and their development in 
the nation. While the country, such as the United States of America could gain from India and adopt 
some of the provisions; likewise, India itself could do with certain enhancements itself related to the 
adjudication system. Efforts with regard to patents should be maximized towards the protection of the 
interest and right of the creators of the invention and those who develop these creations further and 
introduce products in the market which benefit the public at large.45 The motivation for the making of 
such items must be centered in order to guarantee that trolling activities do not demoralize innovators 
from investing time, exertion and capital into the innovative work of new advances, without which the 
advancement of society is impeded.

 
41 Id. at 25. 
42 Id.at 25. 
43 Gautam & Sitaram, supra note 7 at 11. 
44 Sarker, Reddy and Sethi, supra note 34 at 25. 
45 Id.at 26. 
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FUNDAMENTAL RIGHTS & CONSTITUTIONAL MORALITY: AN 
ANALYSIS WITH REFERENCE TO RIGHTS OF TRANSGENDERS IN 

INDIA 

- Sachin Kumar Sharma1 

 

ABSTRACT 

The soul of Indian Constitution is to provide equal opportunity to each and every citizen to develop 
and achieve their potential, independent of caste, religion or sexual orientation and enjoy various 
rights guaranteed by the Constitution. The doctrine of constitutional morality is an assurance that 
the apex Court in India is committed to ensure protection of all minorities regardless of what the 

majority believe. Transgenders in India is one of the marginalised communities that face 
discrimination and thus require constitutional protection. In the year 2014, Hon’ble Supreme Court 

of India delivered a landmark judgment (NLSA v. Union of India & Ors) legally recognizing 
Transgender in the category of third gender. But, even though they have been extended equal 

protection of law, they are still one among the many victims of the discrimination, which has led to 
their exclusion from effectively participating in social, political and cultural life. Transgenders, in 
India, are still far from being an equal citizen contrary to what the constitution seeks to deliver. 

This paper seeks to cover different facets of the rights and protection accorded to the transgender 
people in India vis-a-vis the constitution. The researcher will try to analyse the constitutional 
protection that is granted to the transgenders in India and its effectiveness in bringing about a 

material change in the lives of transgender community. Further the author will dwell upon the issue 
that whether the constitutional protection accorded to this community has helped to uplift them from 

their current state. 

Keywords: Transgenders, equality, protection, Constitution 

 

INTRODUCTION  

The term ‘transgender’ has been derived from the Latin word ‘trans’ and also the English word 

‘gender’. Different sorts of individuals come under this category. No particular form of sexual 
orientation is meant through the term transgender2. Transgender people are the individuals of any age 
or sex whose behaviour, appearance or personal characteristics differ from stereotypes about how the 
men and women are “supposed” to be3. Transgender people have existed in every class, culture and 
race since the story of human life has been recorded. Only the term “transgender” and medical 

technology available to transsexual people are new 4 . According to American Psychological 
Association, “Transgender is an umbrella term for persons whose gender identity, gender expression, 
or behaviour does not conform to that typically associated with the sex to which they were assigned at 
birth”5. From the Yogyakarta Principles, it is also clear that while the perception of being a Lesbian, 

 
1 Student, LLM., Gujarat National Law University, Gandhinagar 
2  E. Jayanthy, Transgender Welfare and Society, 2017, MJP Publishers, p. 1 
3  Report of the Expert Committee on the Issues relating to Transgender Persons, 2013, Ministry of  Social Justice  
    and Empowerment, Govt. of India 
4  Ibid. 
5   American Psychological Association, https://www.apa.org/topics/lgbt/transgender Last accessed on 17.01.2020 at  
   06:50 P.M 

https://www.apa.org/topics/lgbt/transgender
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Gay or Bisexual is a function of sexual orientation, in case of transgender persons, it is a function of 
gender identity. 

In the past, the transgenders were treated with great respect but now the situation has changed and they 
face harassment, humiliation, discrimination and exploitation. They are deprived of their fundamental 
rights and privileges guaranteed by the Constitution which other persons enjoy as being the citizens of 
India. The soul of the Indian Constitution is to provide equal opportunity to each and every citizen to 
develop and achieve their potential, independent of religion, caste or sexual orientation. The Supreme 
Court of India in the year 2014 passed a landmark judgment6 legally recognizing Transgender in the 
category of third gender. But, even though they have been extended equal protection of law, they are 
still one among the many victims of the discrimination, which has led to their exclusion from 
effectively participating in the political, social and cultural life. Justice KS Radhakrishnan while 
delivering the judgement observed in his decision that, "Seldom, our society realizes or cares to realize 
the trauma, agony and pain which the members of Transgender community undergo, nor appreciates 
the innate feelings of the members of the Transgender community, especially of those whose mind and 
body disown their biological sex" 7. Transgenders, in India, are still far from being an equal citizen 
contrary to what the constitution seeks to deliver. 

 

TRANSGENDERS IN INDIA  

         In India there is a huge array of people with transgender related identities cultures or experiences. 
Such a wide range of transgender related identities, include Hijra, Aravani, Kothis, Jogtas, Shiv 
Shaktis.  

• Hijra: It is a Persian term that means ‘eunuch’, which is a term of common usage with reference to 
the transgender community in India8. They cross dress and live their life as a women.  

• Aravani: The term is used to refer to the male-to-female transgender, who has undergone the genital 
modification through Sex Reassignment Surgery (SRS) or performed Nirwaan, which is the 
traditional mode of castration9. 

• Kothis: The term is used in reference to those that adopt feminine roles in the same sex 
relationships, but do not live in communes like the Aravanis10. 

• Jogtas: They are the male to female transgenders who devote to the services of a particular God11. 
• Shiv Shaktis: They are the males that are considered married to Gods, and in particular, Lord Shiva, 

and are found in Andhra Pradesh. They generally work as spiritual healers and astrologers12.  

The hijras base their community's third gender identity on an episode inside the Ramayana where Lord 
Rama is banished. In the tale, Lord Rama tells a tearful assemblage of men and women, lamenting his 
banishment, to leave and go back to the city. A set of people "who were neither men nor women" did 
not know what to do and thus, remained with him. Lord Rama accolade the hijras for their loyalty by 
giving them the power to bless auspicious occasions such as childbirth, marriage through customary 
dancing and singing. 

 
6 National Legal Services Authority v. Union of India &Ors, (2014) 5 SCC 438 
7   Ibid. 
8    Devina Das, ‘The Transgender Citizenry in India: Actors on a flimsy ground and the legal lacunae’,   
     International Journal of Law and Legal Jurisprudence Studies Volume 3 Issue 1, p. 417-455 
9   Ibid. 
10  Ibid. 
11  Ibid. 
12  Ibid. 
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As per the census of 2011, the population of third gender (transgenders) is around 4.9 lakh in our 
country. Hijras, physiological males who take on a feminine gender identity, comprise one section of 
the transgender population. On the one hand, hijras are called upon to offer special blessings during 
auspicious occasions like weddings and birth ceremonies. The rest of the time, they are not only 
ignored but are often shunned from society. Discrimination has prevented most hijras from obtaining 
decent education, jobs and housing. In India the majority of transgenders live in slums and, with limited 
job opportunities, resort to sex work or begging13. The transgenders are also shunned by their families 
and thus, most of them live separate from their families.  According to a study conducted in the year 
2018 by the Kerala Development Society, backed by the National Human Rights Commission of India, 
only two percent of transgender people in India live with their parents14.  

The status of transgender communities during the Ancient Period where they were respected and 
honoured has completely changed. During the British rule, they criminalized the transgender 
communities and today they live as sex workers and beggars where they are often humiliated. Nothing 
much has been done for transgenders in a country like India where they are alienated and isolated from 
the society; they are denied the basic and fundamental rights which they are entitled to as being the 
citizens of India.15 

 

PLIGHT OF TRANSGENDER COMMUNITY 

Transgenders face many problems and are subjected to many atrocities existing in various spheres 
whether social, political, education, health or employment. They are deprived of any social or political 
participation, by the way of which they undertake restricted education, health care, employment and 
public places, which indeed is in violation to various fundamental rights guaranteed by the Constitution 
to every citizen.. Most of the families do not accept if their male child starts behaving in ways which 
are considered to be feminine or inappropriate16. As a result of this exclusion by their families, they 
lose their identity and face many hurdles. They live their entire life in fear of discrimination and stigma, 
but a Guru or Nayak gives them protection and shelter17. Due to this different sexual orientation, 
personal characteristics, appearance or behaviour that differs from how men and women are supposed 
to be, they face various problems related to their gender identity like in case of identity proof and other 
documents. They face harassment, humiliation and atrocities at the hands of the police authorities and 
well as other general public which tends to keep themselves far away from the transgenders thereby 
excluding them socially from the society. Transgenders also have no access to bathrooms/toilets and 
public spaces. The lack of access to bathrooms and public spaces access is illustrative of discrimination 
faced by transgenders in availing each facilities and amenities.18 

Transgenders in India face a variety of issues. So far, these communities regard that they have been 
excluded from effectively participating in social and cultural life, politics, and economy and decision-
making processes. A primary reason for their exclusion is identified to be the lack of recognition of 
the gender status of hijras and other transgenders. It also acts as a key barrier that often prevents them 

 
13   Aishwarya Chaturvedi, Story of the Less Talked About Gender, July 31, 2016, South Asia Journal. Available at  
      http://southasiajournal.net/story-of-the-less-talked-about-gender/. Last accessed on 05.10.2019 at 03:25 P.M. 
14   Dr. Jacob John, Study on Human rights of Transgender as Third Gender, 2018, submitted to National human   
     Rights Commision.  
15  Sourav Aggarwal, Civil and Political Rights of  Transgenders in Indian Prespective, International Journal of  law and 
Legal Jurisprudence Studies ISSN: 2348-8212 Volume 4, Issue 4. Available at 
http://ijlljs.in/wpcontent/uploads/2017/12/ARTICLE_ON_TG_1-1.pdf   Last accessed on 06.10.2019 at 05:20 P.M    
16  Report of the Expert Committee on the Issues relating to Transgender Persons, (2013), Ministry of  Social Justice   
     and Empowerment, Govt. of India. 
17  Ibid. 
18  Ibid. 

http://southasiajournal.net/story-of-the-less-talked-about-gender/
http://ijlljs.in/wpcontent/uploads/2017/12/ARTICLE_ON_TG_1-1.pdf
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from exercising their civil rights in their desired gender. So far, there is not a single comprehensive 
source on the basis of which an evidence-based advocacy action plan can be prepared by transgender 
activists or any possible legal solutions can be arrived at by policymakers.19  The reports of violence, 
harassment, denial of services, and unfair treatment against transgender persons in the areas of 
employment, housing and public accommodation are commonly discussed in the media. 

“The Constitution provides for the fundamental right to equality, and tolerates no discrimination on 

the grounds of sex, caste, creed or religion. The Constitution also guarantees political rights and other 
benefits to every citizen. But the third community (transgenders) continues to be ostracized. The 
Constitution affirms equality in all spheres but the moot question is whether it is being applied”20. 

 

RIGHTS OF TRANSGENDERS VIS-A-VIS CONSTITUTION 

At the outset, the Preamble to the Constitution of India mandates “Justice - social, economic, and 
political equality of status.” Thus, the first and foremost right which the transgenders are needy of is 
the right to equality under Article 14. The Constitution of India is 'sex blind', that is to say, the basic 
premise of equality before the law and equal protection of the law is based on the Constitutional 
mandate that the sex of a person is irrelevant in advancing the protection under Constitution save where 
the Constitution itself requires special provisions to be made for women. The beneficiaries of rights 
under Article 14 of the Constitution are classified as person. By virtue of the fact that the transgender 
is also a human being as like any other male or female, the protection and benefits of Article 14 must 
also undoubtedly flow to a transgender21. In National Legal Service Authority v. Union of India22, the 
interpretation of the word person was broadened and was held that Article 14 of the Indian Constitution 
does not restrict the word ‘person’ in its application only to male or female. Hijras/transgender persons 

who are neither male nor female also fall within the expression ‘person’ and hence, entitled to legal 

protection of laws in all spheres of State activity, including employment, healthcare, education as well 
as equal civil and citizenship rights, as enjoyed by any other citizen of this country23. The transgender 
community thus, is also entitled to the protection of Article 14 of the constitution of India. 

Article 15 of the Constitution speaks about the prohibition of discrimination on the ground of religion, 
race, caste, sex or place of birth. The Constitution prohibits discrimination on the basis of sex, however, 
there can be protective discrimination to uplift the vulnerable sections of the society. Articles 15(2) 
and 16(4) have been interpreted to provide social equality to the transgender community such as 
equality in public employment, it provides that the states shall have the power to make any special 
provision for the upliftment of these vulnerable minorities who are now also included within the 
category of socially and educationally backward classes.24 

Article 21 ensures right to privacy and personal dignity to all the citizens. The transgenders have a 
right to dignified life which is one of the most important aspects of Article 21 of the Indian 
Constitution. The recognition of gender identity provides the recognition of transgender’s right to 

 
19   Ujwala Bendale, ‘Analytical study relating to rights of transgender vis-à-vis Supreme Court verdict NALSA v.   
     UOI 2014’, Bharati Law Review July-Sept 2014, p 5. 
20  Lecture delivered on Refresher Course for Civil Judges (Junior Division)-I Batch at Tamil Nadu State Judicial 
     Academy on 12.02.2011 on Rights of Transgender People – Sensitising Officers to Provide Access to Justice by 
     Hon'ble Justice P.Sathasivam (Retd. Chief Justice of India), then Judge, Supreme Court of India.    
     http://tnsja.tn.gov.in/literature_articles.html  Last accessed on 19.01.2020 at 07:45 P.M. 
21  Sourav Agarwal, Civil And Political Rights of Transgenders In Indian Perspective, International Journal of  law  
     and Legal Jurisprudence Studies ISSN: 2348-8212 Volume 4, Issue 4 
22  AIR 2014 SC 1863 
23  Sourav Agarwal, Civil And Political Rights of Transgenders In Indian Perspective, International Journal of  law  
     and Legal Jurisprudence Studies ISSN: 2348-8212 Volume 4, Issue 4 
24  Poonam Verma, Sorrows of Transgenders, Judiciary and our Society – A Study, 52(3) IBR 147 (2015). 

http://tnsja.tn.gov.in/literature_articles.html
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dignity and non recognition violates the same. They have full right to express and live their life without 
fear. The right to reputation25 also extends to their protection. Transgenders in our society have not 
been seen with respect. They are often humiliated and beaten up by the authorities in power. Their 
reputation in the society has degraded and their significance in the society has been deteriorated. The 
right to choose one’s own identity is one of the most essential right under Article 21 of the Constitution. 

The right to live with dignity26 being one of the aspect of right to life is covered and protected under 
this Article as it symbolizes the most important right being a human, which the State is required to 
protect from violation.  

Under Article 23, the Constitution prohibits trafficking in human beings as beggars and other similar 
forms of forced labour and any contravention of these provisions shall be an offence punishable in 
accordance with the law. Every individual has a right to personal development, and this could be 
secured only when there exists right against exploitation which creates a free environment for an 
individual. Transgenders are the worst victims of exploitation, due to their degraded economic status 
they indulge in prostitution and other immoral activities and are thus, seen as taboo by society.27 

The Eighty-Sixth Amendment Act, 2002 inserted Article 21-A in the Constitution to provide free and 
compulsory education to all children in the age group of six to fourteen years as a Fundamental right. 
The Act has provision to muster the benefit of primary education to the children-witnessing 
disadvantage on the ground of race, religion, caste and gender. However, not all disadvantaged groups 
have shared equally the benefits of this legislation. Although the transgender community has been 
recognized as ‘third gender’ still there has been failure on the part of executive agencies to provide the 

children belonging to this community their right to education. The enrolment is significantly low and 
dropout rate at the primary and secondary level is still very high. Even though Constitution of India 
declares ‘education’ as a fundamental right for children, the transgender community still finds it 

difficult to access education because of absence of a supportive family and a hostile school 
environment which triggers transgender children to drop out of the education system, thus closing the 
doors to any opportunities for any employment. 

Education is tool that allows individuals to attain their true potentials and talents. India being largest 
supply for human resources has developed its human resource on basis of human development indices 
on basis education and health. The Transgender community being part of human resources of a nation 
is deprived of these human development indices such as education which pushes the marginalized 
community towards poverty and continued discrimination.      The transgender community faces high 
level of stigma and discrimination in almost every sphere of their life. Some of the main factors are 
physical, sexual, emotional violence, violence in terms of neglect and discrimination which forces 
them to leave school at an early age making educational opportunities inaccessible to them. They often 
experienced abusive treatment from the teachers and fellow students in the classrooms, playground as 
well as at other places. Such school environment compels the transgender children to discontinue their 
education and risk their future career opportunities which render most of them uneducated or 
undereducated. The educational institutions do not have adequate gender-sensitization and 
infrastructure to support the transgender children in making the education accessible to them and 
mainstream them into the system. 

In the Part III of the Constitution of India, the beneficiaries of the rights are determined as 'person' or 
'citizen'. By virtue of the fact that a transgender is a human being all constitutional rights must 
necessarily flow to a transgender in the absence of any specific or implied exclusion of such 

 
25  State of Maharashtra v. Public Concern for Governance Trust,  A.I.R. 2003 S.C. 223. 
26  I.R. Coelho v. State of Tamil Nadu, A.I.R. 2007 S.C. 861. 
27  Sourav Agarwal, Civil And Political Rights of Transgenders In Indian Perspective, International Journal of  law  
    and Legal Jurisprudence Studies ISSN: 2348-8212 Volume 4, Issue 4 
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recognition. The ‘Transgender’ community falls within the ambit of the Constitution of India and thus 
are entitled to all the rights as guaranteed under the same. But the transgender community continues 
to suffer discrimination. Despite being a citizen of the country and entitled to the protection granted 
by the Constitution to its citizens, the transgenders continue to suffer discrimination on the basis of 
their gender identity, sexual orientation etc. in all spheres of life. In the context of inclusiveness it has 
been held in Naz Foundation Vs NCT of Delhi28 that “Where society can display inclusiveness and 

understanding, such persons can be assured of a life of dignity and non-discrimination. It cannot be 
forgotten that discrimination is antithesis of equality and that it is the recognition of equality which 
will foster the dignity of every individual”29. 

In the landmark judgement of National Legal Services Authority v Union of India and others30, the 
Hon’ble Supreme Court acknowledged the transgenders “Right of Choice” which is a fundamental and 
universal right of every individual and is integral to lead a life with dignity and hence protected under 
Article 21 of the Indian Constitution. The Hon’ble Supreme Court legally recognised the transgenders 

as the ‘third gender’. It also under Article 15(4), found them as a socially and educationally backward 
class. It opined that transgenders should be given reservation in matters of appointment of public 
employment under the state government as enshrined in Article 16(4) without and discrimination based 
on gender.          

The concept of Constitutional Morality was used in an important case of Navtej Singh Johar v. Union 
of India (2018). The Hon’ble Supreme Court employed this concept in an innovative manner to strike 

down Section 377 of the Indian Penal Code and decriminalize homosexuality. It was held that that the 
fundamental rights cannot be denied on the ground that they only affect a minuscule section of the 
population.   

 

CONCLUSION 

There are various problems being faced by the transgenders, which necessitates a variety of solutions 
and actions. First and foremost it has to be realized that it’s the obligation of a state to respect, protect 

and fulfill the human rights of all the citizens, regardless of their gender identity. It is the duty of state 
to ensure that the each and every citizen of the country enjoys the fundamental rights guaranteed under 
the Constitution and no discrimination shall be done on the basis of gender identity in any sphere of 
life. The state shall form an action plan to achieve the elimination of discriminatory attitude prevalent 
in the society emerging from the idea of superiority of the mainstream gender classification of male 
and female. The state shall impart education and training programmes in order to sensitize the public 
about transgenders and shall make the environment and work culture of government offices favourable 
for the transgenders. Social welfare schemes are to be brought out by the government specifically for 
transgender with a goal to change the negative attitude of the public by spreading awareness and 
accurate knowledge about them. The landmark judgment of 2014 passed by the Hon’ble Supreme 

Court recognised transgenders as the third gender, providing them their own identity and further 
directing the government to provide them with quotas in jobs and education. Thus, the transgenders 
can make their own choices, helping their dreams come true. Even though the transgenders have been 
recognised as a third gender, still the attitude of society towards them has not changed much. Unless 
and until the mindset of general public will change and become favourable for the transgender 
community, no big change will be brought in their life. What needs to be done is to come closer to 
them and make them feel like they are not any stranger but part of the society.  

 
28 160 Delhi Law Times 277 
29 Naz Foundation v. NCT of Delhi,160 Delhi Law Times 277 
30 (2014) 5 SCC 438 
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In order to bring a change in the societal aspect it is necessary that we must sow the seeds of equal 
treatment for transgenders in the minds of the new young generation. A comprehensive gender and 
sexuality education should be provided to all the children and youth, within and outside their formal 
education system, that includes discussions on sexual rights, sexual and gender diversity. Such a step 
will not only ensure a better future perspective for the transgenders but also they will be able to earn 
confidence and self-respect which they deserve for the mere fact of being a human being. 
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THE EUTHANASIA- INDIA’S TAKE ON THE JOIE DE VIVRE, OR ITS 
ABSENCE 

- Simran Upadhyaya1 

 

ABSTRACT 

Ergo, every individual has the right to live under Article 21 of the Constitution. However, whether 
right to life is inclusive of the right to die is what is controversial here. Therefore, this article tends 
to comprehend and analyse the humanitarian and moralistic aspects of Euthanasia, along with its 

various forms. It further discusses the arguments for and against Euthanasia and places these 
arguments in the Indian context, following it up by the analysis of various judicial denouncements, 
which helps the readers to understand the stand of India on Euthanasia debate. Finally, the paper 

concludes with certain suggestions of the various aspects of Euthanasia, which materialise in future 
India. 

 

INTRODUCTION 

Euthanasia, a much-debated topic of the 20th Century, is responsible for dichotomizing the world into 
two, as arguments of legality and morality came pouring in choosing the right path for those suffering. 
Euthanasia deals with death, one of the worst fears of every human being that makes the concept so 
fragile, as it amasses a worldwide debate. However, in extreme cases of pain and suffering death seems 
to be the easiest way out. Hence the controversial question that needs to be addressed is: Whether 
Euthanasia should be legalised?  

 

HISTORICAL BACKGROUND 

Sir Francis Bacon first used the term Euthanasia in the 17th Century.2 The etymological meaning of 
“Euthanasia” comes from the Greek word “Euthanatos”, which connotes “easy death”.3 In other words, 
it is a form of mercy killing, which is practised to relieve the incurable sick from pain and hardships.  

History is witness to the fact that Euthanasia has been a part of Greco and Roman culture.4 For 
example, during that time, in the Kea islands, people used to practice hemlock to fasten the process of 
death. Moreover, ancient cultures, like Hinduism, Jainism, also had rituals, which were similar to 
Euthanasia.5 The kings and sages after fulfilling their roles and responsibilities on earth would perform 
“Samadhi” at will to give themselves up to their Holy Gods. Beyond that practices of “Santhara” and 

“Paryopavesa” were quite famous, where they were required to fast unto death.  

 However, the dissenters of Euthanasia choose to remain oblivious to the history of mercy killing and 
use the excuse of morality to do away with the practice of Euthanasia.  

 

TYPES OF EUTHANASIA 

 
1 Student, 1st year, W.B. National University of Juridical Sciences, Kolkata. 
2 V. Sinha, S. Sharkel and S. Basu, “Euthanasia: An Indian perspective” 54(2) Indian Journal of Psychiatry 178 (2012).   
3 Ibid. 
4 Geetika Garg, “Euthanasia: An Overview and the Indian perspective” 4(1) Proceeding of International Conference on 
Arts and Humanities 35 (2017).  
5 Id. at 36 
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As discussed earlier, Euthanasia helps in easing the process of death. However, before introspecting 
into the arguments for and against Euthanasia, we need to study the various classifications of 
Euthanasia to understand which type of mercy killing should be legalised.   

Active Euthanasia: It is a situation where death is imposed on those suffering from terminal illness by 
deliberate means.6 This helps in speeding up the process of death. For example, a doctor may prescribe 
a heavy dose of drugs to ease the patient's pain and to put him to death. This form is usually banned in 
most of the countries around the world. For India, active Euthanasia is similar to abetment to suicide 
and is punishable under the Indian Penal Code (hereinafter, IPC).  

Passive Euthanasia: It is a situation where the doctors aid the internal organs of the patient, which is 
in the process of degeneration by withdrawing the essential life support mechanism.7 For example, 
refraining from giving life-saving medicines to a patient who has meager chances of survival. This 
method is considered to be acceptable among the larger public since it does not involve willfully taking 
an individual's life. Under the IPC provision such a practice is not penalised as a form of culpable 
homicide.  

Voluntary Euthanasia: It is the type of Euthanasia, which is practised when the patient himself requests 
for or when suggested by others as an option, he does not deny it. It is a form of consensual Euthanasia, 
which is agreed to by the patient when he is in his senses.  

Involuntary Euthanasia: It is a type of imposed Euthanasia, whereby the party who does not consent 
to die, but is forcefully put to death.8 This circumstance may arise when the patient has not been asked, 
whether he wants to live or die at the first place, and even if he has been asked; he does not consent to 
death. This act of cruelty is culpable under IPC as murder.  

Non- Voluntary Euthanasia: This is also another category of imposed Euthanasia, where the decision 
of life or death is taken on behalf of the patient, who is incapable of responding.9 E.g.- when a person 
is in coma or when a person is incapable of responding due to full body paralysis, then non-voluntary 
Euthanasia may be followed.  

However, most of the debate revolves around active and passive Euthanasia, since both these forms 
have many overlapping elements that it becomes difficult to differentiate in reality. This often creates 
a situation where active Euthanasia may be practised in the disguise of passive Euthanasia.   

 

ARGUMENTS FOR EUTHANASIA 

The argument in support of Euthanasia is premised on humanitarian grounds. The family members of 
the patient find Euthanasia to be the best possible way to alleviate the pain of the ill,10 when all medical 
treatments seem to fail, and death is the only option available. Patients who are capable of making 
decisions may choose to end their life when they find that there is no other alternative treatment to 
cure their terminal disease. These patients see Euthanasia as the best recourse available to free them 
from being a financial burden on their family. 

 
6 J Wilkinson, “The ethics of Euthanasia” 4(2) Palliative Medicine 81 (1990).  
7 Rouf Ahmad Bhat, Shakoor Ahmad Dhar and Anita Deshpande, “Legal And Ethical Consideration of Euthanasia in India: 
A Choice Between Life And Death” 8 (11) International Journal of Recent Scientific Research 21384 (2017). 
8 Supra note 6.  
9 P.N. Murkey and Konsam Suken Singh, “Euthanasia [Mercy Killing]” 30(2) J Indian Acad Forensic Med. Toxicol 93 
(2008).  
10 Supra note 2.  
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Furthermore, the supporters of Euthanasia argue on the grounds of individual autonomy,11 as they 
believe a person has a full right to choose whether they wish to live or die. They are other supporters 
who argue on the pretext of “psychological insurance”12, as they believe that if the patient knows that 
Euthanasia is a way out when all other treatments seem to fail, then it reduces their stress which is 
concomitant in the process of dying.   

 

ARGUMENTS AGAINST EUTHANASIA 

It is known that medical professionals usually carry out the practice of Euthanasia, but unfortunately, 
such an act goes against the Hippocratic Oath that prevents the doctor from helping out their patients.13 
The Oath reads “ I will prescribe regimens for the good of my patients according to my ability and my 
judgement and never do harm to anyone. To please no one will I prescribe a deadly drug, nor give 
advice that may cause his death”. 14  The opposition argues that administering drugs or giving 
suggestions for opting Euthanasia is in contradiction to the second part of the Oath, and such a practise 
should be curtailed immediately. The psychiatrists argue that acceptance of Euthanasia will increase 
the number of suicides,15 since most of the patients take such a decision when they are depressed, 
which deprives them of the necessary psychiatric care that might help them change their decision.  
Others argue that a patient is bound to take such a drastic step when they are being deprived of 
necessary palliative care to ease their pain.16 They emphasize more on the need of palliative care rather 
than death. Furthermore, people with limited resources might just influence the patient to opt for 
Euthanasia by convincing them that death is inevitable so that can put an end to their exorbitant medical 
expense.17 The supporters of media technology argue that with the advent of technology, scientists 
may come up with treatments to deal with the incurables,18 and in such a situation letting the patients 
die would be a sin. Few hold orthodox values, as they believe that God is the sole creator of human 
life, so God should have the sole power to take human life.19 These conformists believe in the tenant 
of  “sanctity of human life”, which considers taking away of life by another human being as 
iniquitous.20  

 

PLACING THE ARGUMENTS OF EUTHANASIA IN THE CONTEXT OF INDIA 

The culture and traditions of a country are solely responsible for shaping the thought process of its 
countrymen. The best example for this is India, where Euthanasia has been practised since time 
immemorial in various rituals and practices. This has been essential in shaping the debate of Euthanasia 
as majority supports the idea of passive Euthanasia, but not active Euthanasia. However, we also have 
a minority whose reasoning against Euthanasia has been significant in formulating laws concerning 
this subject matter.   

As, India is a developing country, where the majority comprises of lower middle-class families; 
medical treatments become a bane for them. Therefore, Euthanasia for those who are terminally ill 

 
11 Supra note 6 at 83.  
12 Supra note 2.  
13 Supra note 2.  
14 Supra note 2 at 179.  
15 Supra note 2.  
16 Supra note 2.  
17 Supra note 2.  
18 Supra note 7 at 21385.  
19 Dr V Prabhu and Tanuja Kalita, Ethics and Legality of Euthansaia in Indian context, semantics scholar, available at 
https://www.semanticscholar.org/paper/Ethics-and-Legality-of-Euthanasia-in-Indian-Context-Prabhu-
Kalita/1e9d0d2aa85bb29fe566e38af22e0bcab3406e69#citing-papers. (Last visited on 9th April 2020). 
20 Ibid.  



 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

 

Page | 164  
 

seems the best alternative possible. Moreover, most of the lower class people get themselves treated 
in government hospitals, where intensive palliative care system is a far cry. They cannot transfer the 
patient to a private hospital due to lack of resources, and hence passive Euthanasia aids the person in 
surrendering himself without suffering for days and nights.   

But again the dissenters of the country state that since the majority of people are illiterate, decisions 
may not be taken voluntarily. The sleazy medical staff may abuse their position of power to advice the 
patient to go for Euthanasia when there may be other options available. The family members may try 
to coerce the patient so that he does not remain a financial burden on them anymore.  The dissenters 
believe if the practice is legalised then, Euthanasia will become rampant and depressed, stressed 
psychologically disturbed people might voluntarily participate in the process rather than waiting for 
other treatment facilities. Dissenters also argue that if you allow Euthanasia then you give the patient 
the right to die and the medical practitioner the right to kill. This might lead to a conflict between the 
rights and liberties,21 which might mess up the penal laws of our country. They further argue that there 
may arise a scenario where a doctor might terminate the life of a patient whose report shows that his 
disease is incurable. But considering the lack of adequate medical facilities in our country, the 
diagnosis report may be wrong, and then the doctor will be held liable since such a killing is equivalent 
to murder. Such rare but probable scenario may create havoc in the country, as court gates may be 
flooded with negligence suits filed against the doctors.   

The opposition is a strong advocator of palliative care system as a substitute for Euthanasia. However, 
they fail to realise that the palliative care system is capable of annihilating pain only up to a certain 
level, but it does not help the patient recover. This means that patient has to spend years in that 
vegetative state. In such conditions Euthanasia is necessary to free the man, which the palliative care 
system cannot provide.  

But it is necessary to point out that the rivalry between the two groups does not prevent them from 
being united on the stand that Active Euthanasia cannot be legalised in India.  

 

THE LEGAL POSITION IN INDIA 

Under the Constitution of India, every citizen is granted the right to life and personal liberty under 
Article 2122. However, the scope of the right to life has not been mentioned in the Constitution, so it 
is subject to interpretation on a case-to-case basis. The most important question that is intertwined with 
the Euthanasia debate is; whether the right to life also includes right to die? This question plagues the 
Indian Judiciary since if the right to life includes right to die, then it contradicts penal provisions such 
as section 30623 & section 30924 that punish individuals for abetment to suicide and attempt to suicide. 
Therefore to find answers to the particular dispute mentioned above, this part of the paper will 
introspect the landmark judgements decided by the courts of our country.  

The first case to question the legitimacy of section 309 in the pretext of Article 21 was Maruti Sripathi 
Subal v. State of Maharashtra25. In this case, a constable, who was suffering from psychiatric disease 

 
21 Supra note 6 at 84.  
22 The Constitution of India, art. 21. “No person shall be deprived of his life or personal liberty except according to 
a procedure established by law.” 
23 The Indian Penal Code, 1860 (Act No. 45 of 1860), s.306. “If any person commits suicide, whoever abets the commission 
of such suicide, shall be punished with imprisonment of either description for a term which may extend to ten years, and 
shall also be liable to fine.” 
24 The Indian Penal Code, 1860 (Act No. 45 of 1860), s.309. “Whoever attempts to commit suicide and does any act towards 
the commission of such offence, shall he punished with simple imprisonment for a term which may extend to one year [or 
with fine, or with both].” 
25 (1986) 88 BOMLR 589.  
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tried to kill himself but failed in the attempt. Hence, he was charged under section 309 of IPC. But he 
argued that Section 309 should be struck down since punishment for attempt to suicide adds an extra 
burden on the person who is already ill. Furthermore, it was argued that rights under Article 21 are 
similar to Article 19, where the latter includes both positive and negative rights. Therefore, the right 
to die is the negative aspect of the right to live, and hence section 309 violates this right. The high 
court, after thorough discussion, decided to strike down section 309, as it violated article 14 and 21 of 
the Constitution. 26 

The next case that followed up on the same issue was P Rathinam v Union of India27. In this case, the 
apex court declared section 309 to be ultra virus and unconstitutional. The court further held that in 
the context of humanization and globalization eradication of section 309 was essential.  

However, the Supreme Court took a different stand in the case of Gain Kaur v. State of Punjab28. Here 
the accused was charged under section 306 of IPC for abetment of suicide. However, Gain Kaur argued 
that since the court considers section 309 to be ultra virus then section 306, which is based on the same 
principle as the former, should also be declared unconstitutional. But the court overruled the decision 
taken in P Rathinam. It elucidated that Article 21 cannot be considered to be similar to Article 19 to 
interpret that right to life includes right to die. It said that the right to life means right to live with 
dignity until the end of your life until death naturally comes to you.29 If the right to life is allowed to 
include right to die, then will lead to legitimizing unnatural death, in the context of suicide, which is 
inconsistent with the concept of “sanctity of life”. The court also added that people who are terminally 
ill or in a vegetative state for a prolonged period, only fall under the preview of right to live with 
dignity where death is the natural end.30 Since they are on the ebbing process of their life and death 
has naturally come to them, so in such a situation their life can be terminated. Such cases only fall 
within the spectrum of “right to die” under “right to life with dignity” since there is no termination of 
life by causing unnatural death. Therefore, section 309 does not violate Article 21. It further held that 
even if section 309 was non-existent, then section 306 cannot be held unconstitutional since both are 
distinct offences and abetment to suicide does not allow an individual to enforce right to life to bring 
upon unnatural death.31 The ruling of Gain Kaur case bought about immense confusion in the country, 
which further escalated the debate of passive Euthanasia. Moreover, the Law Commission in its 196th 
report32 suggested that section 309 should be decriminalised, as this would make passive Euthanasia 
legal. According to the commission, the decriminalisation could help the patients, who are terminally 
ill and do not want to extend their life span through artificial mechanism. Further, doctors who will 
make this decision on behalf of patients should be protected from any liability under section 306.33 
They also suggested certain guidelines to ensure that the decision is taken in the best of the interests 
of the patient.34  

However, for the first time in the case of Aruna Ramchandra Shaunabg v Union of India35, the apex 
court directly dealt with the debate of passive Euthanasia and legalised it. This case was filed under 
Article 3236  by a social activist on behalf of Aruna, who had been in a vegetative state for the past 
thirty- seven years. The request was to withdraw the artificial feeding system that had kept her alive 

 
26 Ibid. 
27 1994 SCC (3) 394. 
28 1996 AIR 946 
29 Ibid.  
30 Ibid.  
31 Ibid.  
32 Law Commission of India, “196th Report on Medical Treatment to Terminally Ill Patients ( Protection of Patients and 
Medical Practitioners), 2  (March 2006).  
33 Id. at 4. 
34 Ibid.  
35 Writ Petition (Criminal) No. 115 of 2009. 
36 The Constitution of India, art. 32. 
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for so many years. In other words, it was a plea to execute mercy killing on behalf of Aruna. This case 
forced the court to dwell into the euthanasia debate and to re-interpret “right to life” under Article 21. 
The court heavily relied on the case of Airdale NHS Trust v. Balnd37, where it was decided “ a medical 

practitioner is under no duty to continue to treat such a patient where a large body of informed and 
responsible medical opinion is to the effect that no benefit at all would be conferred by continuance of 
the treatment.”38 Before agreeing to this ratio, the court went on a full depth analysis on the laws of 
Euthanasia in other common law countries. Having introspected all the laws, the court said, “Active 

euthanasia is taking specific steps to cause the patient’s death”39.  Therefore active Euthanasia is a 
crime in our country, which is subject to penalty under section 302 and 304 of IPC. Distinguishing 
active Euthanasia from passive Euthanasia, the court mentioned that in the former situation “ 

something is done to end the patient’s life” 40 while in latter “something is not done that would have 

preserved the patient’s life.”41 Thus, passive Euthanasia meant "withdrawing medical treatment with 
a deliberate intention of causing patient's death."42  In this case, the court dealt with the issue of non-
voluntary passive Euthanasia because the patient was suffering from irreversible brain damage that 
was sufficient to put her in the category of persistent vegetative state. Persistent vegetative state means 
"a clinical condition of unawareness of self and environment, in which the patient breathes 
spontaneously, has a stable circulation, and shows cycles of eye closure and opening which may 
stimulate sleep and waking."43  

The court further elucidated that when a person is not legally dead, i.e. death of one's brain then his 
life could be taken only on two conditions; "When a person is only kept alive mechanically, i.e. when 
she has not only lost conciouness, but is also only able to sustain involuntary functioning through 
advanced medical technology, such as the use of heart-lung machines, medical ventilators, etc”44 and 
“ When there is no possibility of the person ever being able to come out of this stage, i.e. the condition 
is irreversible”.45  It also mentioned that passive Euthanasia would only be allowed on the ground of 
the preservation of best interests of the patient and the duty to determine the best interest of the patient 
lies in the hands of the court, but the wishes of close relatives and the opinion of the expert doctors 
would also be given due weightage.  Thus, the court reiterated that passive Euthanasia is not illegal, 
and withdrawal of life support system is not an act of killing. It also laid down guidelines to be followed 
until the Parliament formulates any law on this respect. It also suggested the Parliament to efface 
section 309, since it was no longer applicable in the present times.46 The next case further on the debate 
of passive Euthanasia was the "Common Cause v. Union of India”47 This case for the first time 
legalised “advanced medical directives” or “living wills”, which is also a form of passive Euthanasia. 

Living will meant that a patient could in advance give consent to the doctor to withdraw the life support 
facilities under certain circumstances. This further justified “right to life” under Article 21 also 

includes “right to die with dignity.” The court laid down that voluntary and non-voluntary passive 
Euthanasia was legalised in accordance with Article 21 and Common Law on " right of autonomy and 
self- determination and right to refuse medical treatment".48  The five-judge bench, relied on the 
Puttaswamy49 judgement to state that right to deny medical procedure falls under the patient’s right to 

 
37 [1993] AC 789.  
38 Ibid. 
39 Supra note 35.  
40 Supra note 35.  
41 Supra note 35.  
42 Supra note 35. 
43 S Rao,“India and Euthanasia: The Poignant case of Aruna Shanbaug” 19(4) Medical Law Review 649 (2011).  
44 Supra note 35. 
45 Supra note 35. 
46 Supra note 35. 
47 (2018) 5 SCC 1. 
48 Ibid. 
49 Justice K.S. Puttaswamy v Union of India, (2017) 10 SCC 1. 
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privacy, and hence such an act to chose to whether to live or not lies within the ambit of Article 21. 
The judges also accounted for cases where the consent of the patient cannot be obtained in emergency 
cases, in such a situation, the doctor may act according the best interest of the individual, and he will 
not be held liable for any mishaps that might occur, since it falls within the spectrum of the the common 
law “Principle of Necessity.50  The judges did a fantastic job in presenting that the their current 
interpretation of Article 21 does not go against the penal provisions, because to invoke these provisions 
the doctor needs to have an intention to kill the patient. But by withdrawing life support, the doctor 
intends to end the pain of the patient and not kill the person. Thus, due to the lack of intention (mens 
rea), the essential ingredient for committing a crime, the person is not held liable for engaging in 
passive Euthanasia. 51  The court also laid down a nuanced guideline to be followed, before the 
Parliament enacts legislation on Euthanasia. 52 Therefore, the court in a very detailed manner paves 
the way for the application of passive Euthanasia in our country. Though, the procedure to be 
implemented before Euthanasia can be practised seems to be quite cumbersome and complicated. Also, 
for a country like India, where the majority of the population is illiterate, handling and filing loads of 
documents might become a tall order. In such a situation, critical patients might be deprived of the 
benefit of this process. But it should also be kept in mind that such a stringent provision is laid down 
to serve as a check on the individual having the power to take such decisions. Despite its loopholes, 
this judgement has done a commendable job by including in its preview, the ethical, moral, economical 
consideration to help the disadvantaged group of the society. No doubt, such a judgement was the need 
of the day.  

 

CONCLUSION AND SUGGESTIONS 

This latest decision of the Supreme Court might have helped the pro-Euthanasia activist to win their 
part of the debate on passive Euthanasia. But the question of active Euthanasia still seems to vex the 
judges, as many activists place plausible argument that makes active Euthanasia seem as ethical as 
passive Euthanasia. In such a situation, it is for the lawmakers to decide whether to allow active 
Euthanasia to operate at the minuscule level. Until then, the courts in India should deal with every case 
of Euthanasia with utmost scrutiny to resolve the grey areas of law and to protect the interests of the 
sick. However, to ensure that practise of Euthanasia does not become rampant in our country we need 
to keep in mind specific pre-requisites. Firstly, Euthanasia should be allowed as last resort only when 
other facilities have exhausted. Secondly, laws should be formulated in such a way that it does not 
hold the doctors liable under medical negligence in case of any misfortune. Thirdly, Euthanasia should 
not be allowed in situations when the particular disease that the patient is suffering from is being 
researched on, and which the doctor is aware of. Finally, India should come up with a cheaper palliative 
care system and proper health care facilities to avoid Euthanasia at all costs.  
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THE CRISIS IN HEALTH SECTOR 

- Ninad Ajane & Renuka Nevgi1 

 

ABSTRACT 

The current COVID-19 crisis has shown the world how indispensable doctors are to the society. The 
medical fraternity, and not just doctors, are working round the clock to make sure that proper 

treatment is available to all the people who require. This is happening not only in India but all over 
the world. But to doctors working round the clock is not something new. Resident Doctors in India 
are used to this high workload working from 15 hours, at least, to 20 hours. This high workload is 

considered very normal all over the country today. This paper aims to highlight the issues regarding 
the excessive working hours of the resident doctors and how this violates their rights. 

 

INTRODUCTION 

During the course of pursuing one’s degree in medicine through a government college all the students 

go through various stages. Student, intern, resident doctors and then a doctor. This hierarchy is strictly 
followed and up until now it seems to be working just fine. Students get the training they need and 
patients get the treatment that too at an affordable price. The whole system seems as if it is a well-oiled 
machine. It is not. 

In this whole process one crucial cog is overworked. And overworked so much that it is all for them 
to be standing on their feet. This cog in the machine which is close to breaking is none other than the 
resident doctors. 

Resident Doctors are people who have completed their internships and have an MBBS degree. This 
residency can extend from 2 years to 3 years depending on what the resident is pursuing. This training 
not only provides them with experience of treating patients but also includes their education. 

But this education and training comes at a huge cost. The hours that residents put in daily towards 
treatment of patients are mindboggling. The resident doctors in government hospitals regularly pull 36 
to 48 hours shift. Consider that. Two days of continuous work without proper rest. There are times 
when they have to sleep on stretchers in the operation theatres. Returning to their rooms is a luxury for 
them on most days.2 Contrast this with a resident doctor who works in a private hospital. The resident 
works like a normal salaried person. 8 to 10 hours a day and done. But for residents in public hospitals 
pulling all-nighters is a habit.3 

This happens all over India in public hospitals. Residents are worked to their bones. They are given no 
respite. The resident doctors face a severe problem in their numbers compared to the patients they 
treat. Majority of the people can afford only the public health system and thus residents there become 
overburdened. It is the fact that India has a very bad doctor to patient ratio. WHO recommends it to be 
1:1000. India has 1 doctor for about 1613 people residing in the country.  This doctor patient ratio is 
not an indicator of how stressed some areas are. Jharkhand, Haryana and Chhattisgarh face a worse 

 
1 Students, BA LLB (H), 1st year, Maharashtra National Law University, Mumbai  
2 Disha Shetty, A doctor’s life: Overworked and disillusioned, resident doctors are fast losing hope, DNA, (Apr 2, 2017, 
07:15 AM IST), https://www.dnaindia.com/health/report-a-doctor-s-life-Overworked-and-disillusioned-resident-doctors-
are-fast-losing-hope-2378284 
3Pritha Chatterjee, How inhumanly long work hours are killing young doctors, literally, The Indian Express, New Delhi, 
(July 8, 2015 9:24:54 PM), https://indianexpress.com/article/explained/how-inhumanlylong-work-hoursare-killing-
youngdoctors-literally-2/ 

https://indianexpress.com/article/explained/how-inhumanlylong-work-hoursare-killing-youngdoctors-literally-2/
https://indianexpress.com/article/explained/how-inhumanlylong-work-hoursare-killing-youngdoctors-literally-2/
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situation with one doctor serving 8091, 5543 and 4616 people respectively. The situation is not uniform 
all over the country. But this does not mean that one can point out to the doctors practising in, say, 
Mumbai or Delhi and tell them that doctors in Jharkhand have it much worse. The situation may be far 
worse in Jharkhand but it is not a bed of roses in Mumbai. After all this hard work that they put in, 
they are not even provided with basic infrastructural facilities and forced to live in terrible conditions. 
Their rooms are in a dilapidating condition. Basic sanitation facilities like potable water and clean 
toilets are not made available to them.4  

This has led to many repercussions. A survey has also established that a significantly higher proportion 
of doctors experience stress, depression, and burnout in the Indian setting5. More than half of the 
people engaged in medical profession suffer from irregular BP and uncontrolled hypertension despite 
taking hypertensive medicines. Masked hypertension is another problem which about 21% of the 
doctors face. 6 

This excessive workload exhausts the doctors. The problem though does not end here. Many resident 
doctors are subjected to abuse and violence from the patients or their family members. Study showed 
that nearly 53% of violence at doctors is physical.7 Whereas a study by the Indian Medical Association 
has also revealed that at least 75% of the doctors in the country have faced some form of violence at 
workplace. In most of the cases, the relatives and attendants of patients were guilty of such actions.8  

Considering such situations, we need to see how this is violation the human rights of residents. 

 

INTERNATIONAL STANDARDS OF HUMAN RIGHTS 

The claim that we put forward in this paper is that the conditions of doctors are violation of their human 
rights. Universal Declaration of Human Rights was adopted by the United Nations on December 10, 
1948. The Declaration has articles which seek to protect the human rights of doctors from such 
excesses. 

Article 1 of the declaration states that everyone has equal rights and dignity as a human being. It further 
states that every human being is born free.9 

Article 2 ensures that everyone is entitled to these rights just by virtue of being a human. No 
discrimination on any grounds is allowed.10 

Article 3 of the Human Rights Declaration is akin to the Article 21 in the Indian Constitution. It grants 
everyone right to life and liberty along with security.11 

 
4 Santosh Andhale, Maitri Porecha, Mumbai’s doctors live subhuman lives in filthy shacks, DNA, (Jan 3, 2014, 08:54 AM 
IST), https://www.dnaindia.com/mumbai/report-mumbai-s-doctors-live-subhuman-lives-in-filthy-shacks-1944469 
5 Sandeep Grover, Swapnajeet Sahoo, Ashish Bhalla, Ajit Avasthi, et al, Psychological problems and burnout among 
medical professionals of a tertiary care hospital of North India: A cross-sectional study, 60(2) Indian J Psychiatry (2018 
Apr-Jun) 175–188 
6Gogona Saikia, An overburdened profession: In India, one doctor for 1,613 people, News Bytes, (21 July 2017), 
https://www.newsbytesapp.com/timeline/India/8467/51148/national-doctors-day-thank-you-doctors 
7Geetu Singh, et al, Workplace violence against resident doctors: A multicentric study from government medical colleges 
of Uttar Pradesh, 63Indian Journal of Public Health (2019) 143, 144 
8Sushmi Dey, Over 75% of doctors have faced violence at work study finds, The Times of India, (May 4, 2015, 12:11 IST) 
https://timesofindia.indiatimes.com/india/Over-75-of-doctors-have-faced-violence-at-work-study-
finds/articleshow/47143806.cms 
9 United Nations Declaration of Human Rights art. 1. 
10 United Nations Declaration of Human Rights art. 2. 
11 United Nations Declaration of Human Rights art. 3. 

https://www.dnaindia.com/mumbai/report-mumbai-s-doctors-live-subhuman-lives-in-filthy-shacks-1944469
https://timesofindia.indiatimes.com/india/Over-75-of-doctors-have-faced-violence-at-work-study-finds/articleshow/47143806.cms
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Article 23 is about right to work. It guarantees many things among which are decent working 
conditions, equal pay and no discrimination.12 

Article 24 bestows the right to have free time. Leisure and rest is recognized as human rights by this 
article. The working hours also need to limited and periodic holidays need to be given is also stated 
here.13 

Granted that many principles of international law cannot be enforced but this declaration is honoured 
by almost all countries. These rights have been recognised as inalienable to a human being. No matter 
what the status of a person is that person is entitled to these rights. 

Along with it there also are many other conventions which seek to protect the rights of people who are 
employed. It becomes important to protect these employment rights of the people and especially of 
people who work to save the lives of people. The implications of a single mistake in such situations 
can be far reaching. Wrong diagnosis or a small mistake during surgery can be potentially fatal. 

The truth is in India the daily schedule of resident doctors is violation of their basic human rights. As 
already stated above the work hours are exploitative. The resident doctors are worked to the bone. And 
no respite seems to be on the horizon. 

The International Covenant on Economic, Social and Cultural Rights which was ratified by the Indian 
Government also talk about the rights of working people. 

The covenant ensures that the States which are party to this are duty bound to provide proper 
remuneration for the amount of work being done. A simple reading of this shows us that this means 
people are they are entitled to wages which are sufficient for them and plus the overtime wages if they 
work extra.14 Later we will see how the Indian government fails the resident doctors on this too. 

The government hospitals in India are open 24/7. This is a great step to ensure that people have 
affordable health care facilities at all times. But this means all the doctors are on call throughout the 
day. They get no time to rest and pursue their hobbies. Which again is in violation of the covenant 
which guarantees that people would get time for leisure and rest. This is along with weekly holidays 
and public holidays.15 When weekly holidays are a distant dream there, entertaining the thought of 
pursuing their hobbies is foolishness for most of the residents. 

One of the main aims of the International Covenant on Economic, Social and Cultural Rights was that 
everyone could work in conditions conducive to the work. India, by virtue of ratification of this 
covenant in 1979,16 took upon itself an obligation to make this right available to all and has been failing 
the residents spectacularly since then.  

In the International Covenant on Civil and Political Rights it is said that every individual has a right to 
life.17 But then does this mean only existence of that person is enough. Is surviving just living. As this 
right is also provided by the Indian Constitution let us take the various rights enshrined in it. Right to 
life doesn’t mean only mere animal existence and contains the quality of life too.18 The landmark case 
in India which settled that right to life includes life to live with dignity free from exploitation and have 
equal opportunity was Bandhua Mukti Morcha v. Union of India.19 If we take this reading of the 

 
12 United Nations Declaration of Human Rights art. 23, cl.1, 2. 
13 United Nations Declaration of Human Rights art. 24. 
14 International Covenant on Economic, Social and Cultural Rights art. 7, cl. a (1). 
15 International Covenant on Economic, Social and Cultural Rights art. 7, cl. d. 
16  Status of Ratification Interactive Dashboard, United Nations Human Rights Office of the High Commissioner 
https://indicators.ohchr.org/. 
17 International Covenant on Civil and Political Rights art 6, cl. 1. 
18 Munn v. State of Illinois, 94 U.S. 113 (1876), This was also held to be the case while interpreting Art. 21 of the Indian 
Constitution. This is one of the earliest case which deals with the meaning of Right of life. 
19 Bandhua Mukti Morcha v. Union of India, AIR 1984 SC 802 

https://indicators.ohchr.org/
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Covenant we get to understand that it also guarantees the same thing. We will see the implications of 
article 21 of the Indian Constitution on the situation of residents ahead. 

 

JUSTICE TO INDIAN RESIDENT DOCTORS: WHAT INDIAN LAW SAYS 

In accordance with the judgment passed by the Hon’ble Supreme Court in the case of Dr. Dinesh 
Kumar And Ors v. Moti Lal Nehru Medical College20, the Ministry of Health and Family Welfare 
passed the Central Residency Scheme vide letter no. S-11014 /3/91/ME (P) dated 05 June, 1992. 
Certain directives regarding the management and regulation of resident doctors were given to various 
states and Union Territories. These included that the doctors should not be made to work for more than 
48 hours per week. A working shift should not exceed 12 hours and two consecutive shifts should not 
be given to any doctor. While the work timings may be flexible and the authorities can post them at 
day, night or even on holidays, the work hours should not be extended beyond prescribed limit. It was 
also stipulated that the doctors shall be allowed one weekly holiday on a rotational basis subject to the 
prevailing conditions.  

It can be reasonably inferred that these norms are disregarded by most of the institutional authorities. 
The resident doctors are made to work for 36-48 hours at a stretch with only short tea/coffee breaks. 
The authorities should not look the other way so expediently. We need to understand that this not just 
about detrimental effects on the mental and physical health of the doctors. It may also lead to more 
serious repercussions like wrong diagnosis or improper treatment. Thus, we are also risking the lives 
of the patients in the process. 

Doctors save lives. But, are they secure at their own workplace? Let us take a look at what happened 
in NRS hospital, Kolkata last year. On the night of 10th June 2019, Mohammed Shahid, a 75-year-old 
patient passed away at the hospital. The kin of patient arrived around 11pm and alleged medical 
negligence. Two junior doctors were attacked brutally by the protesting family members. Paribaha 
Mukhopadhyay was one of them and he suffered a skull fracture.21 This incident sparked protests all 
over the country. Around 8,00,000 doctors went on a strike ascertaining their rights like protection 
from violence at workplace and better working conditions. The president of AIIMS Resident Doctors’ 
Association stated that the government should provide security in all hospitals. The law should be 
amended such that anyone attacking a doctor should be denied bail. Their only objective was to work 
without any fear.22  

A petition was filed before the Supreme Court and it sought directions to depute government-appointed 
security personnel at all state-run hospitals to ensure the safety of the doctors.23 In the meanwhile, 
strike was called off because the medical services needed to be restored back to normalcy. The vacation 
bench comprising of J. Deepak Gupta and J. Surya Kant refused to pass orders on 18th June 2019. It 
was stated that the matter needed serious consideration but was not urgent. Hence, the hearing was 
deferred to July 2019.24 It came as a setback for the medical fraternity when the Hon’ble Supreme 

 
20 Dr. Dinesh Kumar And Ors v. Moti Lal Nehru Medical College, 1990 AIR 2030 
21 India Today Web Desk, How an intern doctor's fractured skull has Kolkata up in arms as BJP blames Trinamool, India 
Today, New Delhi, (June 12, 2019 14:24 IST) https://www.indiatoday.in/india/story/kolkata-doctors-protest-nrs-medical-
college-1547175-2019-06-12 
22Amrit Dhillon, Doctors in India strike over violent attacks by patients' families, The Guardian, Delhi, (17 Jun 2019 14.37 
BST) https://www.theguardian.com/world/2019/jun/17/doctors-in-india-strike-over-violent-attacks-by-patients-families 
23Press Trust of India, SC to hear plea for safety, security of doctors at govt hospitals tomorrow, Hindustan Times, New 
Delhi, (Jun 17, 2019 12:16 IST) https://www.hindustantimes.com/india-news/supreme-court-will-hear-a-petition-
tomorrow-seeking-safety-security-of-doctors-in-government-hospitals/story-KwsUwxe0PiiR42SANQ3HFK.html 
24Scroll staff, Supreme Court refuses to pass order on plea seeking security for doctors in government hospitals, Scroll.in, 
(Jun 18, 2019 · 12:37 pm) https://scroll.in/latest/927433/supreme-court-refuses-to-pass-order-on-plea-seeking-security-
for-doctors-in-government-hospitals 

https://www.indiatoday.in/india/story/kolkata-doctors-protest-nrs-medical-college-1547175-2019-06-12
https://www.indiatoday.in/india/story/kolkata-doctors-protest-nrs-medical-college-1547175-2019-06-12
https://www.theguardian.com/world/2019/jun/17/doctors-in-india-strike-over-violent-attacks-by-patients-families
https://www.hindustantimes.com/india-news/supreme-court-will-hear-a-petition-tomorrow-seeking-safety-security-of-doctors-in-government-hospitals/story-KwsUwxe0PiiR42SANQ3HFK.html
https://www.hindustantimes.com/india-news/supreme-court-will-hear-a-petition-tomorrow-seeking-safety-security-of-doctors-in-government-hospitals/story-KwsUwxe0PiiR42SANQ3HFK.html
https://scroll.in/latest/927433/supreme-court-refuses-to-pass-order-on-plea-seeking-security-for-doctors-in-government-hospitals
https://scroll.in/latest/927433/supreme-court-refuses-to-pass-order-on-plea-seeking-security-for-doctors-in-government-hospitals
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Court refused to entertain the petition in July 2019. It was stated by a division bench consisting of 
Chief Justice Ranjan Gogoi and Justice Deepak Gupta that “Having heard counsel for the petitioner 
and on perusing the relevant material, we are not inclined to entertain the present writ petition and 
the same is accordingly dismissed. Pending interlocutory applications, if any, shall stand disposed 
of”25 

The Indian Medical Association wrote a letter to Union Home Minister Amit Shah demanding the 
promulgation of a law to check the assaults on healthcare workers in the hospitals. After this move, 
the Health Minister Harsh Vardhan expressed grave concern over the increasing incidents of violence 
against doctors and asked the states to consider enacting specific legislations for their protection.26 
Although the Protection of Medicare Service Persons And Medicare Service Institutions (Prevention 
Of Violence And Damage To Property) Act has been passed by more than 19 states, the instances of 
violence against doctors still continue. States like West Bengal have passed this Act, but the doctors 
continued to stage protests because the violence against them did not reduce or stop. This Act fails to 
secure the doctors as it does not feature in IPC or CrPC thus making its implementation problematic. 
This makes it very difficult for the victims to approach the police and lodge a complaint. Hence, the 
promulgation of a central law is important as the current laws are simply not working.27 

A month later, bill on protection of resident doctors was to be tabled in the parliament. The Central 
government had also constituted a committee to examine various aspects of a uniform legislative 
framework required to address this issue.28 A sub-committee consisting of an experienced person from 
the Bureau of Police Research and Development, representatives from the Medical Council of India, 
Indian Medical Association, All India Institute of Medical Sciences' Resident Doctors Association was 
entrusted with the responsibility of drafting the bill. The Health Services Personnel and Clinical 
Establishments (Prohibition of Violence and Damage to Property) Bill, 2019 was proposed by the 
Health Ministry. The bill formulated that perpetrators of grievous violence against doctors and other 
healthcare professionals in clinical establishments would be punished with imprisonment from 3 to 10 
years and imposed fine from INR 50,000 to INR 5 lakh.  

The Law Ministry had also approved the bill. However, the Ministry of Home Affairs opposed the bill 
stating that “There should be no specific law for a particular profession, and the IPC and CrPC are 
sufficient to deal with it. Over the time, members of other fraternity like lawyers and police may also 
demand for an exclusive law to safeguard their interests” Hence, this legislation was rejected during 

the inter-ministerial consultation.29  

Without a befitting law in place, the exploitation of resident doctors still persists in India. The least 
they need is protection from abuse so that they are able to work unobstructed in the hospitals. Doctors 
are already in a vulnerable condition due to lack of adequate staff, infrastructure and equipment. The 
doctors posted in intensive care units, emergency departments and post-surgical wards are the most 

 
25 Garima, Dismissed: Supreme Court Refuses To Entertain Plea Demanding Security Of Doctors, Medical Dialogues, (29 
July 2019 1:00 PM IST) https://medicaldialogues.in/dismissed-supreme-court-refuses-to-entertain-plea-demanding-
security-of-doctors 
26 Press Trust of India, Consider enacting law to protect medical professionals from violence: Harsh Vardhan to states, 
India Today, New Delhi, (June 15, 2019 16:27 IST) https://www.indiatoday.in/india/story/consider-enacting-law-to-
protect-medical-professionals-from-violence-harsh-vardhan-to-states-1549519-2019-06-15 
27 Simrin Sirur, There is a law to protect doctors from assault but this is why it doesn’t work, The Print, (14 June, 2019 
8:18 pm IST) https://theprint.in/india/there-is-a-law-to-protect-doctors-from-assault-but-this-is-why-it-doesnt-
work/250217/ 
28Government of India Ministry of Health and Family Welfare Bill on Protection of Resident doctors, Press Information 
Bureau, Government of India Ministry of Health and Family Welfare, (16 JUL 2019 4:41PM) 
https://pib.gov.in/Pressreleaseshare.aspx?PRID=1578930 
29 Press Trust of India, MHA opposition puts bill to check violence against doctors on backburner, Economic Times, New 
Delhi, (Dec 15, 2019, 04.24 PM IST) https://economictimes.indiatimes.com/news/politics-and-nation/mha-opposition-
puts-bill-to-check-violence-against-doctors-on-backburner/articleshow/72677503.cms 

https://medicaldialogues.in/dismissed-supreme-court-refuses-to-entertain-plea-demanding-security-of-doctors
https://medicaldialogues.in/dismissed-supreme-court-refuses-to-entertain-plea-demanding-security-of-doctors
https://www.indiatoday.in/india/story/consider-enacting-law-to-protect-medical-professionals-from-violence-harsh-vardhan-to-states-1549519-2019-06-15
https://www.indiatoday.in/india/story/consider-enacting-law-to-protect-medical-professionals-from-violence-harsh-vardhan-to-states-1549519-2019-06-15
https://theprint.in/india/there-is-a-law-to-protect-doctors-from-assault-but-this-is-why-it-doesnt-work/250217/
https://theprint.in/india/there-is-a-law-to-protect-doctors-from-assault-but-this-is-why-it-doesnt-work/250217/
https://pib.gov.in/Pressreleaseshare.aspx?PRID=1578930
https://economictimes.indiatimes.com/news/politics-and-nation/mha-opposition-puts-bill-to-check-violence-against-doctors-on-backburner/articleshow/72677503.cms
https://economictimes.indiatimes.com/news/politics-and-nation/mha-opposition-puts-bill-to-check-violence-against-doctors-on-backburner/articleshow/72677503.cms
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susceptible to abuse.30  Even if the doctor is not at fault and the patient dies, his/her relatives may resort 
to violence in a fit of rage. Their position is not the same as other professionals like lawyers who live 
in a protected environment. The statistics have shown that 75% of doctors have been aggrieved with 
violence at workplace. This unparalleled number clearly establishes that they are more prone to 
violence than other professionals. A study has also shown that India is short of 6 lakh doctors and 2 
million nurses.31 Due to this health crisis, they are thoroughly over-worked.  

It is argued that their fundamental rights enshrined in the Indian Constitution are abridged due to the 
current state of affairs. Article 21 states that “No person should be deprived of his life or personal 
liberty except according to a procedure established by law.”32 This right is enforceable against the 
state instrumentalities like government hospitals.33 In the case of Bandhua Mukti Morcha v. Union of 
India34, it was held by the Hon’ble Supreme Court of India that the Art 21 includes right to live with 

human dignity free from exploitation. This right also includes the maintenance of health of workers 
and humane conditions of work. The court has also laid down in many cases like Sunil Batra v. Delhi 
Administration,35 that the “right to life” also meant the right to live in peace, to sleep in peace along 
with the right to repose and health. These rights of health care workers like resident doctors are being 
grossly violated. Inhuman work conditions are imposed upon them. They are not able to live or sleep 
peacefully. They take the Hippocratic Oath to cure people and save lives. But they are themselves 
subjected to such gut-wrenching tortures in their organizations. Hence, there is a pressing need of 
enacting suitable laws to redress these concerns. 

 

THE CRISIS OF COVID-19 

The world witnessed a cataclysmic event unfold this year. Particularly, the medical fraternity had to 
bear the brunt of this pandemic, COVID- 19. The doctors from all over the world showed great 
determination and battled with the disease at the cost of risking their own lives. In India, they quite 
literally put their lives at risk as sufficient amount of Personal Protective Equipment (PPEs) were not 
provided to them during this period.  

While China had provided their doctors with 2-3 different types of PPEs, all that Indian doctors asked 
for were basic equipment like N-95 masks, goggles, face shield and PPE gowns. They only need a 
basic fluid resistant gear. Considering that the load of asymptomatic patients is high and there are few 
clinics, the kits are a must, which are not being procured in enough quantities. Doctors working at a 
private hospital in Bengaluru also alleged lack of surgical masks and hand sanitizers. Dr. 
Krishnamurthy from the same hospital stated, “N 95 masks used to cost Rs 150 but are being sold at 
Rs 400 now. Bodysuits cost Rs 2,000 per piece, surgical masks are being procured for Rs 20; they used 
to cost Rs 2. These need to be standardised very urgently.” The administration at Delhi’s Hindu Rao 

hospital had also made a statement that many doctors had resigned due to lack of proper safety gears. 

 
30 Raj Karnatak, Tackling violence against doctors in India, Asia Times, (JUNE 20, 2019) 
https://asiatimes.com/2019/06/tackling-violence-against-doctors-in-india/ 
31 Press Trust of India, India short of 6 lakh doctors, 2 million nurses: U.S. study, The Hindu, Washington, (Apr. 14, 2019 
22:56 IST) https://www.thehindu.com/sci-tech/health/india-short-of-6-lakh-doctors-2-million-nurses-us-
study/article26837097.ece 
32 Art 21, Constitution of India, 1949 
33 Art 12, Constitution of India, 1949 
34 Bandhua Mukti Morcha v. Union of India, 1984 AIR 802, 1984 SCR (2) 67 
35 Sunil Batra v. Delhi Administration, (1978) 4 SCC 409 

https://asiatimes.com/2019/06/tackling-violence-against-doctors-in-india/
https://www.thehindu.com/sci-tech/health/india-short-of-6-lakh-doctors-2-million-nurses-us-study/article26837097.ece
https://www.thehindu.com/sci-tech/health/india-short-of-6-lakh-doctors-2-million-nurses-us-study/article26837097.ece
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In hospitals all over the country, the doctors were complaining about sub-standard and inadequate 
equipment. They felt compelled to wear raincoats and helmets due to lack of protective gear.36 

The hospitals in our country are already highly under-resourced. Mahatma Gandhi Institute of Medical 
Sciences located in a village known as Sewagram in Maharashtra was notified that it would be the 
nodal center in the region for the treatment of COVID-19. The hospital was frightfully unprepared as 
they had only 2 ICU beds and a small stock of PPEs. All the staff was really very scared after the 
circulation of this news. The fears of Resident doctors who also wrote a letter to the administration 
demanding PPEs were not unfounded. They were coming in contact 200-300 patients’ everyday sans 

the protective kits. 37 Moreover, it has also been alleged by the General Secretary of Resident Doctor’s 

Association at AIIMS, which is amongst the top-most hospitals in the country, that amount of INR 50 
lakhs given by Bharat Dynamics exclusively for procuring PPEs was diverted by the hospital to PM 
Cares Fund. He also added that if the PPEs are porous, we are not only risking the lives of doctors, but 
also converting them into carriers of the virus. This will indeed hinder the ongoing combating process 
against COVID-19. 

The Resident Doctors at Government Medical College and Hospital, Aurangabad staged a protest 
demanding PPEs and N-95 masks as they were essential for the doctors employed in emergency 
services. Even the doctors in emergency wards, who were treating positively tested patients were not 
given these safety equipment.38 Doctors at Safdarjung hospital in Delhi, which is run by the central 
government, were so helpless that they wrote letters to NGOs requesting for PPEs and masks. This 
step was taken after 24 health workers in Delhi contracted the virus.39 It was already too late by then.40 

The Central government had designated HLL Lifecare Limited, a Public Sector Undertaking as a 
procurement agency for the PPEs. The chairman of Preventive Wear Manufacturers’ Association of 

India also confirmed that there is an acute shortage of PPEs which is why they were receiving frantic 
calls from various hospitals. The manufacturers were not able to comply with the guidelines issued by 
the government due to the lockdown. The Health Ministry has announced that they will be procuring 
millions of masks from the other countries was negotiating with Indian manufacturers for the PPEs.41  

In fact, the Indian manufacturers were urging the government to stock up the essential materials and 
impose anti-profiteering measures since early February. Nevertheless, when the order was placed the 
price of these goods was already hiked “from 250 per kg to 3,000 per kg”42. If this situation continues, 
then there is a fear that shortage of medical workers will soon plague the country. The novel 
coronavirus is highly contagious and the role of PPEs is extremely crucial in these circumstances. The 
people on the frontlines have to be equipped with the basic requirements to deal effectively with this 
pandemic. We need to understand that doctors are also humans made of flesh and bones. They have 

 
36 Jayashree Nandi, Lack of PPE, poor infection control put medical staff at risk of Covid-19, Hindustan Times, New Delhi, 
(Apr 04, 2020 03:36 IST) https://www.hindustantimes.com/india-news/lack-of-ppe-poor-infection-control-put-medical-
staff-at-risk-of-covid-19/story-5jmeJgwUAaFuu4wfiCu8XN.html 
37 Lewis Page, India’s under-supported force of healthcare professionals is crumbling under the pressure of COVID-19, 
The Caravan,  (29 March 2020), https://caravanmagazine.in/health/india-under-supported-health-care-workers-crumbling-
pressure-covid-19 
38 Press Trust of India, Covid-19 crisis: Resident doctors protest in Aurangabad; demand PPE, masks, Business Standard, 
Aurangabad, (April 6, 2020 11:53 IST) https://www.business-standard.com/article/current-affairs/covid-19-crisis-resident-
doctors-protest-in-aurangabad-demand-ppe-masks-120040600381_1.html 
39 Anonna Dutta, After 24 workers get Covid-19 in Delhi, focus on PPE availability, Hindustan Times, New Delhi, (Apr 
06, 2020 16:55 IST) https://www.hindustantimes.com/india-news/after-24-workers-get-covid-19-in-delhi-focus-on-ppe-
availability/story-oDsZNQB5Nv1dNJK6INypRJ.html 
40 Ravi Kaushal, COVID – 19: Rs 50 lakh for PPE diverted to PM Cares, Allege AIIMS Doctors, News Click, (02 Apr 
2020) https://www.newsclick.in/COVID-19-50-lakh-PPE-diverted-PM-CARES-AIIMS-doctors 
41 Supra note 1. 
42  Atul Dev, COVID-19: 'Panic' among India health workers over PPE shortages, Aljazeera, (31 Mar 2020) 
https://www.aljazeera.com/news/2020/03/covid-19-panic-india-health-workers-ppe-shortages-200331075627594.html 

https://www.hindustantimes.com/india-news/lack-of-ppe-poor-infection-control-put-medical-staff-at-risk-of-covid-19/story-5jmeJgwUAaFuu4wfiCu8XN.html
https://www.hindustantimes.com/india-news/lack-of-ppe-poor-infection-control-put-medical-staff-at-risk-of-covid-19/story-5jmeJgwUAaFuu4wfiCu8XN.html
https://caravanmagazine.in/health/india-under-supported-health-care-workers-crumbling-pressure-covid-19
https://caravanmagazine.in/health/india-under-supported-health-care-workers-crumbling-pressure-covid-19
https://www.business-standard.com/article/current-affairs/covid-19-crisis-resident-doctors-protest-in-aurangabad-demand-ppe-masks-120040600381_1.html
https://www.business-standard.com/article/current-affairs/covid-19-crisis-resident-doctors-protest-in-aurangabad-demand-ppe-masks-120040600381_1.html
https://www.hindustantimes.com/india-news/after-24-workers-get-covid-19-in-delhi-focus-on-ppe-availability/story-oDsZNQB5Nv1dNJK6INypRJ.html
https://www.hindustantimes.com/india-news/after-24-workers-get-covid-19-in-delhi-focus-on-ppe-availability/story-oDsZNQB5Nv1dNJK6INypRJ.html
https://www.newsclick.in/COVID-19-50-lakh-PPE-diverted-PM-CARES-AIIMS-doctors
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their families waiting for them. They also want to return back alive for the sake of their loved ones. It 
is sub-human to normalize doctors contracting the virus just because they are treating the patients on 
a regular basis. 

 

CONCLUSION 

The trend that we have seen up until now makes one thing clear: Resident doctors are treated not as 
humans but as machines. They are overworked daily with them having to work on an hour shift which 
may extend till anywhere from 4 hours to 48 hours. This overworking of residents is in turn harming 
the nation itself. The doctors being overworked means that they face many mental health issues. Being 
on call for long period of time means they are also prone to various illnesses. This in turn results, 
sometimes, into wrong diagnosis. The residents work long hours to serve the ill, but due to those long 
hours itself they are not able to do that properly. 

The residents are also at the receiving end of the violence and abuses which is directed towards them 
by the relatives of the patient. This is not an isolated incident even. The ubiquity of this shocking. This 
happens all over the country without exception. Many strikes have been called and protests done but 
to no avail. As this comes under essential services it cannot be shut down. Empty promises were always 
made in plenty but the government shelved a bill to curb violence against the residents. 

For a system of which the residents are the spine, the government and the public seems to be oblivious 
to their problems. For a second let us imagine what would happen if the resident doctors simply refuse 
to treat patients until these problems are addressed. The whole country’s medical system would 

collapse.  

So, it is high time now to address these worries. The solution to this is not to hinder the people from 
accessing the services but to have better laws to regulate the working hours of the doctors. Another 
option is to increase the post graduate seats in the medical colleges. A higher intake would lessen the 
burden on individual residents. 

This problem is becoming serious in nature the more it is ignored. People begin to think it is kay to act 
rudely or violently with the residents and perfectly fine for them to be working for such long hours. If 
corrective measures are not taken quickly it may become the norm and the resident doctors may face 
even more problems in the future.
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TRIPLE TALAQ: A MUCH-NEEDED REFORM 

- Snehil Singh & Naman Shah1 

 

ABSTRACT 

Triple talaq as a custom has been followed since time immemorial, in a way that the people have 
adapted to this practise without even realising that it is not also part of the Holy Quran and was also 
criticised by Prophet Muhammad. This practise has caused the women to suffer for a long period of 
time without them having any background to fight against this prevailing example of Patriarchy. The 
sufferings have not only been limited to the social and economic fronts but have further intensified 
since the women were not able to get any remedy against this practise. The social evils of a society 

after a point of time, invite a revolution that takes away their power to continue with the distress that 
it causes. The same happened in the case of Triple Talaq in the year 2017. 

This paper aims towards providing a brief background of the system/process of Talaq as per the 
Holy Quran, followed by the distress (primarily social and economic) that the Muslim women had to 
suffer. It then moves towards highlighting the required change, that is ban on Instant Triple Talaq 
with the process taken by the Indian Judiciary and the Legislature to fight against this evil this is 

followed by the examples of other countries around us and how and when did they ban Instant Triple 
Talaq. In the end the paper concludes as to why the Ban was necessary as a step to ensure the non-

violation of Fundamental Rights as being a citizen of this country. 

‘The State shall not deny to any person equality before the law or the equal protection of the laws 
within the territory of India Prohibition of discrimination on grounds of religion, race, caste, sex or 

place of birth’ 

-Article 14 of the Indian Constitution 

  

BACKGROUND 

The Holy Quran regards marriage as unbounded in time, it believes in the continuity and sanctity of 
marriage, it states that a woman mustn’t fear desertion from her husband but rather make peace as 

human inner-selves are swayed by greed, which is normal human behaviour, but one must keep away 
from evil and practice good behaviour, because Allah knows what you’re doing. (4:128)2 The Quran 
does not push for divorce but rather only mandates it for the most desperate of situations, where the 
legislator envisaged divorce as mention in the Quran (2:229), must be followed, which states that 
“Retain them honourably or set them free honourably” 

Islam mandates three forms of divorce, Talaq (repudiation), khul (mutual divorce), and judicial 
divorce. The word Talaq, derived from taliq, essentially means “being freed from a tether”, Thus when 

a husband pronounces the phrase “anti-taliq” he is telling his wife that she is repudiated.3  

Talaq or repudiation, as viewed by classical jurists of Islam (Shariat), is something that is a last resort 
on in the case of irreconcilable differences between husband and wife, such that cohabitation becomes 
impossible 4. Islam-mandated Talaq is mainly divided into 2 forms Talaq-al-sunnah, which is Talaq 
mandated by Muhammad, and Talaq-al-biddah, which are deviations of the former. Talaq-al-sunnah 

 
1 Students, BA LLB (H), 1st year, NMIMS’ Kirit P Mehta School Of Law 
2 (Dr. Muhammad Taqi-ud-Din Al-Hilali, 1996) 
3 (Husni, 2007) 
4 (Hallaq, 2009) 
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is further divided into 2 sub-types, talaq-al-ahsan and talaq-al-hasan. Talaq-al-ahsan is the single 
revocable pronouncement of divorce made during the Tuhr5 (period between 2 menstrual cycles of a 
woman) where both partners have to maintain sexual abstinence during the Iddah period and the talaq 
is revocable during the same.6 Talaq-al-hasan is the second mandated form of talaq wherein the 
husband pronounces talaq thrice between three successive Tuhrs, with no sexual intercourse taking 
place in the middle of any of the Tuhrs.7  

Talaq-al-biddah, is a deviation from the mandated forms of divorce as mentioned above, which is 
called so because it is an unorthodox form of divorce, frowned upon by Muslim jurists and is 
considered an undesirable innovation.8 Ameer Ali, a muslim scholar, is not exactly correct when he 
says; "... which (talaq al-biddah) was introduced in the second century of the Muhammadan era. It was 
then that the Omeyad monarchs, finding the checks imposed by the Prophet on the facility of 
repudiation interfered with the indulgence of their caprice, endeavoured to find an escape from the 
strictness of law and found in the pliability of the Jurists a loophole to effect their purpose." Talaq-al-
biddah was practiced even during the time of the Prophet as well, there is the mention of Ibn Umar 
divorcing his wife in a single menstrual cycle. The Prophet on being informed of the same asked him 
to cancel it and in case he wanted to continue with his divorce, asked him to proceed in the mandated 
manner. The sole fact that the prophet did not sanction it, allowed its practice. Over the course of time 
it came to be considered valid and with effective reforms in the 2nd century got regarded as an effective 
method of divorce. 9  It is a deviation from Talaq-al-hasan, which as mentioned above is the 
pronunciation of talaq thrice between three Tuhrs. Now Talaq-al-biddah is the pronunciation of talaq 
repeated three times within a single Tuhr, clearly indicating an intention to irrevocably terminate the 
marriage.10 11 Coming to the two major sects of Islam, Shiite jurisprudence does not regard Talaq-al-
biddah, in case of Sunni jurisprudence, it is disapproved by most jurists, but is still considered a valid 
form of legal divorce.  

Triple Talaq is one such deviation. It is the most prevalent method of divorce under Sunni law. It is 
essentially the pronunciation of talaq three times at the same time, irrespective of the Tuhr. It is 
basically the repetition of talaq-al-baain thrice to ensure irrevocability. Those who treat three divorces 
together as final and irrevocable divorce have no solid support from the mandate of the Quran, and 
they therefore rely on the traditions leaving behind Quranic teachings. Triple talaq neither mandates 
an iddat neither talks about mehr since it is not a mandated form of divorce under the Hadith.   

Triple Talaq is frowned upon by both modern and classical Muslim jurists who believe that it is not 
the Quran mandated form of talaq, and is thus a deviation which not only destroys the purity and 
sanctity of the Prophet’s teachings but also leads to misinterpretation of Islam and its teachings and 
beyond anything caused distress to the Muslim women for time immemorial.  

 

THE SOCIETAL STATUS: A SOCIAL AND ECONOMIC DISTRESS 

When talking about the social perspective, one must understand that Triple Talaq is a unilateral 
declaration made by a man to repudiate his marriage with his lawfully wedded spouse notwithstanding 
the circumstances regarding Tuhr or as mentioned for talaq in the Quran and Hadith. It is an irrevocable 
practice and a deviation from the regular methods of divorce as mentioned in the Quran.  

 
5 (Salīm, 2005) 
6 (Subrahmanyam, 2017) 
7 (Esposito, 2001) 
8 (Ahmed, 1994) 
9 (Ahmed, 1994) 
10 (Esposito, 2001) 
11 (Subrahmanyam, 2017) 
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The biggest challenge that Triple Talaq engenders is the fear and stigmatisation, that eventually 
burgeons for Muslim women in the society as a whole. The rules for talaq-al-baain, the origin for 
triple talaq state that in case of talaq before a women reaches menopause, the couple must follow the 
separation period of iddah which is for 4 months post the declaration, and in case the woman in 
pregnant, till the birth of the child or the termination of the pregnancy.12 

Now when we try to understand the social impact of Triple Talaq, what we find is that the people 
making use of this practice have followed it or designed it in a way to suit their needs, as mentioned 
in the case of the Omeyad Rulers of the 2nd century. Therefore triple Talaq is something that was 
designed to suit the needs of the man both carnal and polygamic, but at the same time disregarded the 
honour of the woman in the relationship. Post triple talaq a woman must marry another man and then 
divorce him to remarry her first husband, this process is known as nikah halala. 13 The prophet most 
famously mentioned that “of all the lawful acts the most detestable to god is divorce.”14 

Triple Talaq has essentially rendered the entire process of divorce in Islam redundant as there have 
been cases of Talaq over Whatsapp and skype calls as the husband divorced his wife from continents 
apart.15 In one such case the husband decided to divorce his wife over sms, and later on apologised 
saying that it was sent by mistake, but the wife would still have to go through nikah halala since the 
divorce had already been finalised.16 

The practice of Triple Talaq has led women into the fear of being deserted by their husbands at any 
moment in time, i.e., without any prior notice or the reconciliation period between two Tuhrs. This 
constant fear of desertion when combined with the increase in the practice over the years, has led to 
women becoming mere property at the hands of their husbands as they had to serve to all his wants 
and needs, rather than being equal partners in the relationship. They lose their right to reconciliation 
as mentioned in the Quran (4:128).17 

In the case of Shayra Bano, we saw that the wife was divorced by the means of triple Talaq and received 
almost nothing in alimony, while she was to fend for herself and her children. This has been the case 
with most Muslim women post the declaration of Triple Talaq as they have nowhere to go to and in a 
large majority of these cases the women are not educated enough or do not have the required skillset 
to find jobs for themselves, and are thus left homeless, jobless and in dire straits for the rest of their 
lives or till they are married to someone else.  

Now coming to the case of Muslim orthodoxy. As mentioned above the practice of triple Talaq is 
looked down upon by most modern day Muslim jurists, thus women who have been divorced by the 
means of triple talaq, and are trying to remarry, are sometimes not allowed to do so since the divorce 
was not mandated by the Quran and hence does not stand, therefore disallowing the woman from 
remarrying.  

 A Muslim woman has to face immense struggle in order to claim maintenance after divorce especially 
after the enactment of the Muslim Women’s Act, 1986. The number of impoverished Muslim women 

has risen as a result of a rise in oral divorces in recent times. Many Muslim women are uneducated 
and cannot provide for themselves, thus triple talaq only serves to magnify their hardship. Living as 
divorced women in a highly patriarchal and judgemental society like India is very difficult. While it is 
important to respect the religious and cultural minorities in diverse and secular country like India, it is 
also necessary to ensure that such practices do not abuse basic human rights. Triple talaq as an accepted 

 
12 (Ahmed, 1994) 
13 (Thanwi, 1981) 
14 (abu-dawud, 9th Century) 
15 (BBC, 2019) 
16 (Azad, 2017) 
17 (Dr. Muhammad Taqi-ud-Din Al-Hilali, 1996) 
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custom, degraded the ability of Indian Muslim Women to live with dignity. Such practices instil fear 
and anxiety in minds of countless Muslim women. 

The socio-economic burdens that the women suffered as a result of this practise made situations far 
uglier than one could imagine. Putting one’s dignity at stake and taking away the economic backing, 

both that are essential to any citizen for survival, made the lives of the Muslim women worse than one 
could visualize: suffering violation of one’s rights but at the same time there is no remedy despite 
being part of the world’s largest democracy. However, every struggle requires a major twist for it to 

permute into a revolution that brings justice to the distressed. This revolution acts as cure to ills created 
in the society due to such practices. The twist that resulted in this revolution came up in the year 2017. 

 

NOTHING ABOVE THE FUNDAMENTAL RIGHTS: A VISION OF THE LEGISLATURE 
AND THE INDIAN JUDICIARY THAT LED TO THE HISTORIC REFORM 

“Women cannot remain at the mercy of the patriarchal set up held under the clutches of sundry clerics 
having their own interpretation of the holy Quran. Personal laws, of any community, cannot claim 
supremacy over the rights granted to the individuals by the Constitution” - Allahabad High Court, 
201618.  

The quest for ban on instant Triple Talaq gained momentum in the time period between 2016-2019. 
When we look at secularism as a concept it has become part of politics rather than society as a result 
of which common man does not take it seriously19. Secularism is part of the basic structure of the 
Indian Constitution and has multiple understandings attached to it. However, what we often pretermit 
is that, along with Secularism, ‘Equality’ as a conception also forms the basis of the Indian 
Constitution.  

Religious communities have been practising their customs over a period of time and have adapted to 
it, which is also the reason as to why they don’t want to give up on them. Every religion must also be 
provided with the right to practise their customs without any interference and with all dignity by the 
virtue of following a faith of their choice. However every person also has the right to live a life with 
dignity, dignity that ensures the fulfilment of the basic essentials of life20, be it social or monetary. 
Every person has the right to be treated equally in front of law barring few exceptions where an unequal 
treatment is justified on grounds of two groups having a substantially different position in the society 
(intelligible differentia)21. Equality as a right ensures a basic dignified life to every Indian citizen which 
shall be given primacy when a person is being subjected to discrimination without any logical 
reasoning behind it.  

Though the State should not intervene in the personal religious matters of various communities 
especially in case of a minority community22, however when the same personal laws violate the basic 
Fundamental Rights guaranteed to a person by the virtue of being a citizen of this country, the situation 
requires an intercession by the Legislature as well as the Judiciary.  

Instant Triple Talaq as a shibboleth was declared unconstitutional, initially, in the year 199423 by the 
Allahabad High Court with regards to a case on Imposition of Ceiling on Land Holdings Act. The issue 
before the court was whether an orally divorced wife is qualified for the benefits available under the 

 
18 (Anon., 2016 ) 
19 (Shahabuddin, 1995 ) 
20 (Khudiram Das v. State of West Bengal, 1974) 
21 (Dr.Subramanian Swamy vs Director, Cbi & Anr, 2014) 
22 (Agnes, 1994) 
23 (Rahmat Ullah And Khatoon Nisa vs State Of U.P. And Ors., 1994) 
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Act to the judicially separated or divorced wife24. Justice Hari Nath Tilhari reflected through his 
judgement that any customary law is not valid if it violates provisions of the Constitution and thus 
Triple Talaq is not valid 25 thus bringing back the position of both, the petitioner and the respondent 
to a place where they are still married. The judgement was subjected to multiple criticisms by the 
Muslim Personal Law Board26 and it was also held that while holding such divorces invalid, the state 
did not create any formal procedure for quick redressal27.  

Before this judgement, the case of Begum Shah Banu, in the year 1985, was seen as a potential case 
that could’ve influenced the Union Government to take a step towards ban on Triple Talaq and also 

implement the Uniform Civil Code. Contrary to this the Rajiv Gandhi government passed the Muslim 
Women (Protection of Rights on Divorce) Act, 198628, nullifying the entire Supreme Court Judgement 
on section 125 of the CrPC29.  

After this period, instant Triple Talaq as a practise continued throughout the country, even after the 
custom being a deviation from the Quaranic law30. The practise started to acquire new means, such as 
video calls, messages, after which the husbands disappeared; leaving behind the wives with no 
understanding as to what had actually happened.  

The Muslim women continued to face this issue and despite multiple cases, that were filed throughout 
the country, they couldn’t seek redressal from the court. October 16, 2015, while hearing a case, a two-
judge bench had requested the Chief Justice to suo motu set up a bench to examine discrimination 
against Muslim women, especially in divorce31. In the year 2015 a report was submitted to the Ministry 
of Women and Child Development, known as  ‘Women and the law: An assessment of family laws 

with focus on laws relating to marriage, divorce, custody, inheritance and succession’. The panel had 

recommended a ban on various practices that are purportedly Islamic but require reform, including the 
practice of talaq-e-bidat and polygamy32. In February 2016, the Supreme Court asked for the assistance 
of the then Attorney General of India, Mukul Rohtagi, in the matters of Triple Talaq. Then came up a 
petition on 28th March, 2016, that challenged the Muslim Practices such as polygamy and Triple Talaq. 
This petition was filed by an aggrieved Muslim wife, wherein the husband, after saying talaq 
consecutively three times at one go, never met her again, didn’t allow her to meet her children for a 

total time period of 15 years and also did not provide her with any maintenance. This ultimately ensued 
as the historic case that changed the fate of Triple Talaq as a valid custom in the country. But what 
made this case different from the other reported cases, that also involved the Muslim women fighting 
against Triple Talaq? It was noted, that for the first time a Muslim woman challenged her divorce on 
grounds of violation of her Fundamental Right to Equality33. This case gave a new perception to the 
issue of Triple Talaq in the country, a new ground to end this practise, and this is what came to be 
known as the historic Shayara Bano vs Union Of India case in the year 201734. The judgement was 
given by a 3:2 majority of a bench consisting of the then Chief Justice of India JS Khehar, along with 
Justices Kurian Joseph, Rohinton Fali Nariman, Uday Umesh Lalit and S Abdul Nazeer35. The Muslim 
Personal Board also told the Supreme Court that the issue of Triple Talaq falls out of its jurisdiction, 
however this was rejected. On August 22, 2017 The Hon’ble Supreme Court held that Triple Talaq 

 
24 (Agnes, 1994) 
25 (Agnes, 1994) 
26 (Agnes, 1994) 
27 (Agnes, 1994) 
28 (India, 1986) 
29 (Mohd. Ahmed Khan vs Shah Bano Begum, 1985) 
30 (Shahabuddin, 1995 )  
31 (theweek.in, 2019) 
32 (outlook, 2016) 
33 (Anon., 2017) 
34 (Shayara Bano vs Union Of India And Ors. , 2017) 
35 (Shayara Bano vs Union Of India And Ors. , 2017) 
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violates Article 14, Article 15 and Article 21 of the Indian Constitution and thus becomes void36 and 
also asked the Centre to create a law.   

On 28th December, 2017 the Union Government introduced the Muslim Women (Protection of Rights 
on Marriage) Bill, 201737, in the Lower House of the Parliament, that outlawed the practise of Instant 
Triple Talaq. This bill was passed in the Lok Sabha and then was introduced in the Upper House i.e. 
Rajya Sabha. The Rajya Sabha beheld a war of words, that resulted in no consensus, as a result of 
which the passage of bill was postponed till the winter session of the Parliament. Then on September 
19, 2018, a Muslim Women (Protection of Rights on Marriage) Ordinance, 201838 was promulgated. 
This Ordinance was passed by the Lok Sabha on December 27, 2018, however remained pending in 
the Rajya Sabha. This Ordinance was also heavily criticised on multiple grounds and it was also held 
that the purpose of Ordinance (to be promulgated only when an urgency requiring immediate action is 
there, when the both the houses of the Parliament are not in session), has been defied since this 
Ordinance did not require an immediate legislation39. This was then followed by the Muslim Women 
(Protection of Rights on Marriage) Ordinance, 2019, that was promulgated on January 12, 201940.  

After the NDA government was re-elected in the general elections 2019, as promised by them on page 
31 of their manifesto (prohibit and eliminate practices such as Triple Talaq)41, proceeded to work 
towards it. President Ram Nath Kovind urged that ‘the people have demonstrated their wisdom by a 

clear verdict’42 and thus the Union Government must proceed with the issue of Triple Talaq, along 
with the other promises made in the manifesto. In June, 2019, the government tabled the bill in the 
Rajya Sabha and subsequently the next day in the Lok Sabha. The Bill was passed on July 25, 2019, 
in the Lok Sabha, amidst the walkout of the opposition and even the BJP allies- Janata Dal-United 
(JD-U) and All India Anna Dravida Munnetra Kazhagam (AIADMK)43. The Rajya Sabha passed the 
Bill on 30th July, 2019, after an intense debate.   

As contested by the All India Muslim Personal Law Board, the Triple Talaq existed as a tradition since 
the past 1400 years. It was contested that unlike other Personal laws in the country, social reform in 
the Muslim community, had to be based on reaffirmation in accordance with the Shariat44. The process 
of Divorce as per the Muslim Law was supposed to take over a period time ranging over a few months, 
however this procedure was misused in the form of instant triple talaq. Many cases were reported, 
many of them were not reported, but the Muslim women suffered as a whole, due to this custom. The 
Muslim Women (Protection of Rights on Marriage) Act, 2019, reassured justice to the country at large 
and more importantly upheld that nothing, that violates the Fundamental Rights of any citizen, shall 
be allowed to persist in this Democracy. Even after the passing of the bills there have been cases 
reported in multiple states45. This even though demotivates the entire raison d'être behind the Acts, 
however at the same time acts as a deterrent to this practise and also provides the right to legal remedy 
to the women, who are subjected to such social evils.  

 

INSPIRATION BEHIND THE REVOLUTION: AN INTERNATIONAL VANTAGE 

 
36 (Shayara Bano vs Union Of India And Ors. , 2017) 
37 (Ministry:, 2017) 
38 (Ministry:, 2019) 
39 (Chaubey, 2018) 
40 (Ministry:, 2019) 
41 (BJP, 2019) 
42 (correspondent, 2019) 
43 (arunima, 2019) 
44 (Shahabuddin, 1995 ) 
45 (Anon., 2020) (PTI, 2020) 
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Every revolution consists of an amalgamation of inspirations drawn from various fields. The BAN on 
instant triple talaq in the country, a custom followed since time immemorial, was also a revolution that 
was inspired from various perspectives. One of these was the enactments done in various countries 
with regards to Triple Talaq as an invalid method of divorce, even in countries that were predominantly 
Islamic in nature.  

This was started by Egypt in 1929 by passing the Personal Status Laws46 where the Section C talks 
about Dissolution of Marriage and determines the ground in accordance with which a divorce will be 
legally valid in the country. This thus highlights as to how Instant Triple Talaq was not allowed since 
the early twentieth century in a country like Egypt where Muslims constitute the majority.  

Many more countries such as the UAE, where Article 99.1, Federal Law No. 28 of 2005 (Personal 
Status Law)47, prescribes what constitutes a divorce further also lays down the grounds for divorce. 
No mention of Instant Triple Talaq, as a legal methodology of taking divorce was found. 
Simultaneously, even India’s neighbouring countries, Pakistan and Bangladesh (Ordinance VIII of 
1961 amended by Ordinance 114 of 1985), have also banned Triple Talaq48. Sri Lanka {Marriage and 
Divorce (Muslim) Act, 1951, as amended up to 2006}49, Morocco, Algeria, Lebanon, Libya, Sudan, 
Syria, Tunisia and Yemen along with southeast Asian countries like Indonesia, Malaysia and 
Philippines are also the ones that have banned instant Triple Talaq as a methodology of attaining 
divorce.  

This shows how the background behind the Ban on Triple talaq was not only historical, political, social 
or judicial but also involved an international perspective; when countries that have Muslim as a 
population in majority do not recognise instant triple Talaq as a method to take divorce and also lay 
down grounds, similar to the ones prescribed by the Quran, then, a secular country like India cannot 
allow a practise, that not only violates the Fundamental Rights of the citizens but also goes against the 
basic rules and regulation, or a custom know as Triple Talaq.  

 

CONCLUSION 

Triple talaq as a practise has persisted in India since time immemorial. Even though people adapted to 
the custom in a way that they started considering it as a part of the religion that they follow, however 
many jurists continued to criticise it as it was not a part of the Quran. The holy Quran that forms the 
basis of Muslim religion to practise its custom. In a diverse country like that of India, in order to ensure 
integrity it is very important that every community is allowed to freely practise, profess and propagate 
its religious faith. However it should always be remembered that as a citizen of this country, every 
person also has the right to enjoy their Fundamental Rights and basic human rights to live a basic 
dignified life. When any custom, practise or faith tries to take away these fundamental rights it is the 
duty of the Legislature and the Judiciary, to ensure that such practises are outlawed and that of the 
Executive, that the guidelines with regards to these practices are effectively implemented.  

Triple Talaq as a practise has not only destroyed relations but also acted as a virus that ensured a life 
full of sacrifices for the Muslim women socially. Where no maintenance is provided, where society 
doesn’t support you the woman automatically suffers a feeling of alienation. This gives right to male 
members to continue with what we term as a patriarchal set up without any punishment.  

Many women were left homeless with their children. The educated ones could ensure their sustenance 
up to some extent but about the uneducated ones? The male members disowned their wives with their 

 
46 (Anon., n.d.) 
47 (AlGhurair, n.d.) 
48 (IANS, 2017) 
49 (india, 2018) 
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children and got married to another wife resulting in children from that wife. Since they had to face no 
consequences or even provide alimony they could continue with this practise. Apart from the societal 
or economic distress that the practise caused, we also have an environmental effect since nothing acts 
as a disincentive for such people to focus control of child birth. Since many wives were also let 
homeless, without a roof on top of them, it might also result in these people getting easily affected by 
the deadly diseases which again acted as an environmental hazard. The process of Triple Talaq over a 
period of time acquired multiple means such as whatsapp and skype which further made it worse since 
the wives were at some other place and received a message saying talaq three times and next minute 
their marriage was over.  

The judgement of Shayara Bano was a cure to these sufferings where at least now the men who indulge 
in this activity can be punished. Even after the laws that were passed there have been cases in states 
where men still indulging in the practise of triple Talaq. This makes many people question that what 
is the relevance of the judgement then or even the acts that were passed? The relevance is that at least 
now the women can seek judicial remedy against this social evil and ensure that divorce takes place 
with proper judicial process.  

Against every practise that the society follows, that deserves utmost respect, it has to be kept in mind 
that by virtue of being a citizen of a country that believe in ensuring a basic dignified life to its citizen, 
nothing shall be allowed to prevail that takes away the rights of any citizen in this country. In 
conclusion the ban On Instant Triple Talaq reaffirmed the faith of the citizens of this country that the 
Legislature and Judiciary will intervene to ensure the implementation of the guaranteed fundamental 
rights.
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LAWS FOR WOMEN PROTECTION: OVERUSED OR UNDERUSED? 

- Stuti Mathur1 & Raj Nandini Singh2 

 

ABSTRACT 

Over the last few decades, woman empowerment has raised up as a major concern. Position of 
woman is to be focused in every society, and every developed nation aims to treat everyone with 

equal opportunity and dignity. There are innumerable areas which require protection of women in 
law and hence our drafters made woman centric laws for better growth and development of women 
in the society. Woman centric law needs an equal and systematic approach in the judicial system. 

Cases such as domestic violence, rape, dowry and other related matters often lead towards a biased 
and woman centric situations. Laws made for the protection of woman draws a line of distinction 

between man and woman in the society. It is true that there is a serious need of woman centric laws 
but such laws are now being misused badly, also such laws manipulates our minds and portrays 

woman as a week and victimized soul. 

This paper argues that in India, in the fight towards protection of woman and her rights, men are 
facing violation of their rights frequently. The basic idea raised up in this research paper is whether 
these laws made for the protection of women gives them adequate level of right or is there any scope 

of misuse of such right? And also whether these laws made in favor of women are overused or 
underused? The central premise of this paper is to analyze the legislative flaws which lead towards 
misuse and overuse of woman centric laws. Finally, the paper traces the paradigm shift and rise in 

fake legal cases and reasons attached to it. 

“It is time that we all see gender as a spectrum instead of two sets of opposing ideals” 

-Emma Watson 

 

 

The term violence against women is a sheer brutality exists in our society. In a patriarchal society, 
women often suffer a lot, eve teasing, domestic violence, sexual harassment, rape and woman becomes 
subject of several other heinous offences. Gender biasness and cruelty against women have been 
continued in our society since a long period of time. The violence faced by woman in the society has 
existed since long period and now it is great to hear that we have laws made for the protection of 
woman. The magnitude of abuses directed at woman raised the need of laws for better protection of 
woman in the society. Several laws, regulations and statutes have been made to give a special 
opportunity and equality to women to stand strong and equal in the society. Indian legislature system 
has amended existing laws and has also made new laws for the protection of women in the society, but 
with the formation of such laws, woman has become subject of sympathy and solicitude in the 
community.  

Man is said to be the protector of woman, but is man safe himself? In our society man is considered 
superior to woman, who can protect her in various aspects, since the early times it is said that woman 
is the responsibility of a man, and considered as a weaker gender. But the question is why do women 
need protection?  In ancient times when atrocity was performed on women in the society and they did 
not have a stand to raise their voices, but in this modern society woman are very much aware and 
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sufficient to protect themselves. The situation now says that women who are empowered and aware of 
their rights and laws are misusing the very law made with the motive to protect her. But there is not 
even one law for protection of the man. Women protection laws must be used as a shield instead of a 
weapon. The ratio of women abuse is indeed very high in front of man abuse but it is not like that man 
does not face any kind of abuse in their life time. 

Feminists have spent decades to get equal rights for women, but in order of achieving such rights, we 
cannot hamper the other rights existing in the society. While, discrimination against women is 
rigorously challenged, a growing band of men’s rights activists say that no such protection is available 

to men.3 In India we do not have any governmental body, which can take stand of the men and express 
the wrong done to them. There is a volunteered organization run in the name of “SAVE INDIAN 

FAMILY” which helps the men who are suffering from abuse and are traumatized in any way. They 
get 135 calls of men who are disturbed mentally every day, the want of this group is not much they are 
asking for a few things: 1. Gender neutral laws, as the criminal should be punished not any particular 
gender; 2. Strong misuse clause in all cases; 3. Jail term should be given for misuse of any statutory 
provision. The demands raised up by them are totally based upon justice and equality.  

We are at a situation where the society lives with a pre-conceived notion that if a woman complains 
for anything, something must have happened with her, nobody is ready to listen to the other part of the 
story. In simple words, we can say that if a woman comes up with a complaint against a man, the 
biased society will start giving judgments in favor of such woman and against such man.  

Laws like domestic violence, rape and dowry provisions are frequently misused; let’s understand the 

concept of misuse of law below: 

 

DOMESTIC VIOLENCE 

Prior 1980s there were no particular laws for domestic violence, marital abuse and in laws torture, 
separate sections of criminal law like abetment to suicide, hurt, confinement were used for any 
marriage related abuse. But soon after that in 1983 criminal law amendment added section 498A in 
the Indian Penal Code (1860). Section 498A of the Indian Penal Code of 1860 defines Husband or 
relative of husband of a woman subjecting her to cruelty. Also in 2005 another major law came into 
picture, the protection of women from domestic violence act, it broadly covers all the marital abuse 
and torture cases, the act provides more effective protection of rights of women guaranteed under the 
constitution of India. 

The addition of section 498A as an offence in the India Penal Code (IPC) of 1860 is a remarkable 
significant step towards curbing the issue of domestic violence and cruelty against women. The 
introduction of section 498A in the Indian Penal Code (IPC) in 1983 ranks non-compoundable, non-
bailable, and cognizable. In initial part of 21st century, the backlash against section 498A began with 
noise about misuse by women, these accusation were made not just by men’s organization, but even 
by courts and Ministry of Home Affairs (MHA).4  

Women’s action against her husband and her in laws comes in the face of domestic violence. 

Misinterpretation and sympathizing a situation is a compilation which lead to fake domestic violence 
cases. Numerous inaccurate claims are being filed by the women in India; most of such complaints are 
filed in the heat of the moment over trivial issues, women do not visualize the consequences of 

 
3 Tom de Castella, Just who are men’s rights activists?, BBC (May 2, 2012), https://www.bbc.com/news/magazine-
17907534.  
4 Victimised twice over, https://www.jstor.org/stable/25663777.  
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registering a complaint against their husband that such complaint might ruin the chances of settlement.5 
There have been various judgments openly accusing women of overreacting and disrespecting the 
sanctity of marriage and family.6 Domestic violence and cruelty against women law are used more as 
a weapon than as a right. They have big weapon available against their husband which does not require 
any special evidence to prove their point. Such inaccurate claims give rise to irritation and annoyance 
to the husbands which leaves no scope for settlement, such fake claims also increases pendency of 
cases in the courts and wastes the time of the court.  

Seventy five percent cases are withdrawn because women use these charges to extort money, “said the 

wasif Ali from the Save Indian Family Foundation. “Even of the fifteen percent convicts, many would 
be innocent.7 According to the National Family Health Survey, sometimes violence against man is 
inflicted by the male relatives of wives, an estimated 3 crore men are facing domestic violence in 
India.8 As per data provided by the National Crime Records Bureau, in India, a total number of 99,135 
cases in 2011, l,06,527cases in 2012 and 1,18,866 cases in 2013 were registered under Section 498A 
for cruelty by husband or his relatives. After police investigation, 10,193 in 2011, 10,235 in 2012 and 
10,864 cases in 2013 were found to be false or suffering from mistake of fact or law.9 

 

RAPE 

Rape is a sexual offence which includes sexual intercourse without consent, may be carried out by 
physical force, coercion, abuse or against a person who is incapable of giving consent, or is below the 
age of consent.10  

In reality, there are innumerable cases where intercourse happens with consent but women turn out to 
convert it to the case of a rape. Rape is a serious concern for a country like India, several cases gets 
reported every day, whether to think of seriousness of rape first, or to think of inaccurate fake cases 
first? Such fake claims raises numerous issue, firstly, through such issues men face unnecessary 
damage to their life, secondly, real cases gets hampered because of such immature act of accusers. 
False rape cases brutally destroys the life of men, a man accused of rape can never wall free on the 
roads, he will become subject to day-to-day judgments given by the society, his career will be affected 
and the list will go on.  

Wife, girlfriend, and any girl after having a sexual intercourse can easily accuse that man of rape. Men 
are threatened by women subject to filing of false rape case; recently in January 2020 a woman has 
been arrested for allegedly extorting money, by threatening that she will file a false rape complaint.11  
Delhi Commission of Women (DCW) revealed shocking statistics showing that 53.2% of the rape 
cases filed between April 2013 and July 2014 in Delhi were found ‘false’. In 2013, there was a total 

 
5 Nimisha Jaiswal, Indian court rules men need protection from domestic violence claims, USA TODAY (August 12, 2017, 
07:28 AM), https://amp.usatoday.com/amp/571699001.  
6 ibid 
7 Nimisha Jaiswal, Indian court rules men need protection from domestic violence claims, USA TODAY (August 12, 2017, 
07:28 AM), https://amp.usatoday.com/amp/571699001.  
8  Sanjay Deshpande, Sociocultural and Legal Aspects of Violence Against Men, Sage Journal (December 30, 2019) 
https://journals.sagepub.com/doi/full/10.1177/2631831819894176.  
9 B. Pramila, A CRITIQUE ON DOWRY PROHIBITION ACT, 1961, 76 Ind. His. Cong. 844,  849 (2015). 
10  PEN. CODE. S 375.  
11  Pune: Woman held for threatening HR professional of fake rape charges, demanding Rs 7 lakh, 
https://www.indiatoday.in/crime/story/pune-woman-threatening-hr-professional-fake-rape-charges-extortion-1640429-
2020-01-27. (last visited April 09, 2020).  

https://amp.usatoday.com/amp/571699001
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https://www.indiatoday.in/crime/story/pune-woman-threatening-hr-professional-fake-rape-charges-extortion-1640429-2020-01-27
https://www.indiatoday.in/crime/story/pune-woman-threatening-hr-professional-fake-rape-charges-extortion-1640429-2020-01-27
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of 1559 case of rape in Delhi, where the acquittal rate was 78%, which was a jump 22% from 46% 
percent of acquittal in 2012.12 

There are myths about rape cases, one notion is that males are less traumatized by abuse experience is 
not true. Males often face sexual assaults in their life, young males face sexual assaults generally, but 
sadly, we do not have any law for support of such men, India is primarily focused upon protection of 
women and not men, this is biggest legislative flaw in our legal system.  

 

DOWRY RELATED MATTERS 

The system of giving dowry is one of the oldest practices followed in India, the Dowry prohibition Act 
was made to regulate and eliminate such practices. Now the items in the bracket of dowry have no 
limits, it is expected, to give gadgets of latest technology, precious jewels and cash to the bridegroom, 
so that whole dowry is enjoyed by him and his family. To eradicate this evil system of dowry 
government of India came up with the Dowry Prohibition Act, 1961, this is a small legislation having 
ten sections in it, and the act was made with an objective to protect the women of India from the abuse 
of dowry demand. This act enables the women to file petition in the court by the virtue of which justice 
could be served to the women. Also section 304B of the Indian Penal Code, 1860 of India, deals with 
dowry deaths, or death of a woman in the first seven years of the marriage has taken place, because of 
dowry demand by the husband or his family members. Similarly section 498A of IPC, mainly said to 
be an anti dowry law, under this law a woman is protected from the cruelty done by her husband or his 
relatives, towards a woman which might harm her or force her to commit suicide. Offence of cruelty 
done under this section is non-compoundable, i.e., petition filed under this law in non-bailable in 
nature. Bare complaint in this case leads to arrest and granting or refusing to the bail is on the discretion 
of the court. With these legal measures, government has also conducted social campaigns, training 
programmes, and awareness camps at every level.  

According to the National Crime Records Bureau data country has recorded 3.48 lakh cases of cruelty 
by husband or his relative, West Bengal tops the chart with 61,259 cases of such cases, followed by 
Rajasthan with 44,311 cases and Andhra Pradesh with 34,835 cases in 201413. But many among these 
cases will turn out to be fake cases; women file false and inadequate claims and misuse her rights.  

This Dowry Prohibition Act gives absolute power in the hands of women. Woman and her family 
members are now, well informed about the harsh laws of this act, and use such provisions against the 
husband by making false allegations, as result of which huge amount of compensation could be taken 
from them or punishment could be provided to the husband and his family members. The facts of the 
case are built up so tactfully, that not only the husband but in some cases brother-in-law, sister-in-law, 
and elderly father-in-law and mother-in-law are also arrested by the police on women’s accusation. 

 

OTHER MISUSE OF LAWS 

Looking at the statistics of misuse of law in India, it would be better if marital law never comes as an 
offence in this society. But people in need of such provision will suffer because of these misuses of 
the society.  During divorce cases even if the women is the wrongdoer, they misapply laws made for 

 
12  53.2 per cent rape cases filed between April 2013-July 2014 false, says DCW, 
https://www.indiatoday.in/india/north/story/false-rape-cases-in-delhi-delhi-commission-of-women-233222-2014-12-29, 
(last visited April 09, 2020).  
13 B. Pramila, A CRITIQUE ON DOWRY PROHIBITION ACT, 1961, 76 Ind. His. Cong. 844,  848 (2015).  
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their benefit in such a way that it is depicted the man is the culprit in the whole facts, because of these 
tilted facts and tempered evidences, men of the nation have also suffered from abuse and mental 
torture, thus as a result of this abuse many men had committed suicide in the country, According to 
WHO (2002), women think more about committing suicide, whereas men die by suicide more 
frequently. This is also known as a gender paradox in society.14 Divorce cases are also filed on fake 
contention, such cases are filed just to get ample amount of compensation from husbands, in many 
divorce cases,  rulings have openly accused women of overreacting and disrespecting the sanctity of 
marriage and family, in a judgment the Madras High Court said in 2008, “Arrest of the in-laws is often 
made simply to satisfy the ego and anger of the complainants15. Women centric laws were made for 
the protection of women in the society, but have started hampering men’s rights in the society. The 

repercussions are not only on career, life and society but also on their emotional and mental state.  

 

LAW AND PROTECTION 

There are various amendments made for the protection of women in the society, the Indian Penal Code 
(IPC), the Indian Evidence Act, the Dowry protection Act had amendments exclusively for the 
protection of women. Article 15(3) of the Constitution of India also gives power to the state to make 
special provision for the women in the society. 

The situation now in the society is that everybody believes what a woman says without even listening 
to the other part of the case. If a woman will come up to lodge a FIR of rape or claims justice, at that 
very first instance everyone will believe what the women is saying, and the man accused with the 
offence of rape will be left with no hope. It is not necessary that a man accused with rape will definitely 
be guilty of rape.  

India is the pivot of the false rape cases, where one in every five cases related to rape is a false rape 
case. Where women is just trying to misuse the laws made for her betterment, false rape cases are the 
classic example of a woman using as a weapon of the very law that was made to protect her. We are 
so much into protecting our women that we have forgotten that misconduct could also be done with a 
man as well, statutory provision like rape is only for women, section 375 of the Indian Penal Code 
says “A man is said to commit “rape” who,  except in the case hereinafter excepted, has sexual 
intercourse with a woman.......” according to this section of IPC it is presumed that rape is always 

done, of a woman and it will be done by a man, what if a man is raped ?  Under which provision a man 
is going to file his complaint if he is raped? We are still lacking on having provisions to protect the 
men of the country. The laws of such heinous crimes should be gender neutral in nature and the 
language of such provisions must not be biased towards any one particular gender now.   

It is very important to understand that, though we have laws for protection of women, we also have 
article 14, article 15 and article 21 of the Constitution of India. All these articles revolve around roots 
of equality and justice. Provisions available under the constitution are ultimate truth of law and shall 
protect our men for any kind of injustice and inequality.  

 

CONCLUSION 

This behavior of women is immature, inadequate and full of hatred; fake legal proceeding initiated by 
women can destroy the life of men completely. The main issue arises here is that, ‘Are women in literal 

 
14 Sanjay Deshpande, Sociocultural and Legal Aspects of Violence Against Men, Sage Journal (December 30, 2019) 
https://journals.sagepub.com/doi/full/10.1177/2631831819894176. 
15  Nimisha Jaiswal, Indian court rules men need protection from domestic violence claims, USA TODAY (August 12, 
2017, 07:28 AM), https://amp.usatoday.com/amp/571699001. 
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need, actually protected or, due to these tilted facts, injustice is being done with man in name of 
providing justice to women’? In India we have countless pending cases of women injustice, many of 
these cases are false, due to these false cases actual cases are not able to get the date of hearing and go 
pending for decades, and women who are seriously in the need of justice are left with nothing in their 
hands. Women in India are overusing and misusing the very law made for their own protection.  

There is a strict and sincere need for gender neutral laws; sexual assault, domestic violence can also 
happen to men and protection of men is equally important as protection of women in the society. We 
are equally responsible and caring towards our sons as we are for our daughters.
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THE ROLE OF NGOS IN ENSURING GENDER JUSTICE 

- Sri Hari Mangalam1  

 

ABSTRACT 

Society’s overarching appreciation for a particular gender, over the others, has formed a restrictive 
identity for hundreds of years. The rights and opportunities provided to men are more substantial in 

theory as well as effect, than those ascribed with the female gender. Women in reference to their 
social identities, have always taken a secondary role. Their existence marred with regressive 

outlooks placing men above them, in all spheres of life. 

The social fracas to bring about changes in the predated structure of society, too have existed for 
quite some time, nonetheless their structure and form of approach to social situations has changed.  
The real struggle in acquiring a level playing field for all genders, has now formed an institutional 

identity. The role of NGOs in such a sphere becomes more than necessary, where the gap of a 
structural organization working to fulfill requirements for gender justice are realized. Accordingly, 

the new structural changes in the fight to ensure an equitable social outlook requires the 
constructive work of independent corporations much like NGOs. These organizations have an 
individual identity and are not bogged down by unnecessary pre dated concerns. Their work 

supplements and transcends governmental efforts and creates avenues for substantial change. The 
necessary role of Non-Governmental Organizations in allowing a less gendered social sphere and 
promoting equality by emphasizing on different aspects like education, training, skill development 
etc., alleviates social inequalities and endeavors to spread equity. The institutional framework of 
such organizations for social equality ensures impartiality and strives to creating an egalitarian 

social structure. 

 

INTRODUCTION 

Gender sensitization as a process has grown exponentially in the past few decades; a rapid development 
is visible in this sphere of social justice. Nonetheless, collective or institutional activities in core areas 
of human dignity are still lacking.2 The segregated understanding of gender has allowed for a restraint 
of fundamental and social rights of women in different communal facets. Different features of broad 
social identities as well as daily individual level interactions are marked by gender prejudice. Newer 
constructs for socio-economic empowerment are effective in countering these pre dated norms, 
however the role of constructive institutional frameworks pursuing the same is crucial. Non-
governmental organizations or NGO’s are more than sufficient to bridge the institutional gap.  NGO’s 

work with and beyond the governmental bodies; their role has seen a significant expansion over the 
past few decades.3The primary reason for their effective and efficient implementation of policy goals 
is the flexible and nimble outreach. The more localized identity, despite international backing, allows 
them to reach the most vulnerable sectors and stimulate concrete, innovative and regional solutions. 
Consequently, the adoption of women empowerment as a construct of equitability, for productive and 
sustainable achievement of social justice is a primary objective of these organizations. 4  These 

 
1 Student. BA LLB, 1st year, West Bengal National University of Juridical Sciences 
2 M Kumaran, Roles, Responsibilities, and Trends of NGOs in Women Empowerment, 60(3) Indian Journal of Public 
Administration 591, 588-597 (2014).  
3. Dr Bipasha Baruah & Dr Kate Grantham, Women’s NGOs are changing the world and not getting credit for it (2017), 
http://theconversation.com/womens-ngos-are-changing-the-world-and-not-getting-credit-for-it-88360. 
4 Oyelude & Bamigbola, Women Empowerment Through Access to Information: The Strategic Roles of Non-Governmental 
Organizations in Nigeria, US China Education review 1, 5 (2012). 
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organizations aim at providing platforms to allow complaint documentation and structure redressal 
mechanisms. Their role is imperative in structuring women’s empowerment programs to increase 

awareness and consequently enforce rights and duties. The most subjective output of the augmented 
outreach from these establishments is to increase social equality and simultaneously allow capacity 
building initiatives. Accordingly, the idea behind this paper is to show the importance of NGO’s in 
alleviating a less gendered social sphere, with equal rights and opportunities for all individuals. 

Rationale 

It is a generally accepted idea that the social identities of different genders are not on equal planes. The 
patriarchal construct of society does not allow an equitable position of all genders and significantly 
challenges efforts made to level the field. However, the recent excursionery efforts for growth in 
education and literacy has brought about a difference in the predated structures, the new trend and 
rightfully so is to enforce basic human rights and allow equitability. The efforts have formulated an 
institutional identity and aim to in a structured manner decrease social injustice and enforce gender 
equality. In this context it is wise to study the movement from the perspective of Non-governmental 
organizations.  

Objective 

The objective of the forthcoming discussion and analysis is to provide more clarity in the sphere of 
organizational roles in gender governance. It is to conceptually comprehend the primary purpose of 
Non-Governmental organizations in alleviating the structured genderization of society and allow more 
equitable social and communal grounds. The trunnion of the paper shall form from the conceptual 
analysis of the nominal social identity of women in developing sectors and the institutional efforts 
promulgated to bring about a constructive change. The primary aim of the paper is to focus on these 
specific aspects of gender justice through the frames of Non-Governmental Organizations.  

Method 

The methods utilized for research in this writeup, in order to properly construe the objectives includes 
an analysis of both primary as well as secondary sources. Research surveys and questionnaires from 
online data bases and directories have been used for a detailed discussion and analysis of the theme. A 
comprehensive approach is followed to methodically synthesize the procured data for a structural 
outlook and acknowledgement of institutional social roles in ensuring egalitarianism.  

 

Research Questions/Concerns  

1) Analyze the institutional applicability of legal and social awareness of rights. 
2) Factor the capacity building goals and their respective initiatives. 
3) Emphasize upon workplace equitability and fair-trade provisions.  
4) Question and explore the skill and technical development-training enterprises.  
5) Identify objectives of reform and areas necessitating progress.  

 

DISCUSSION AND ANALYSIS 

Gender equality requires engagement of men and women, girls and boys. It is everyone’s 
responsibility. 

- Ban ki- moon 

The theme of research in gender divisions and efforts for woman empowerment, over the years, has 
changed significantly. New fields of policy intervention, subjective research and agendas for debate 
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have come up.5 The general practice of sexist regression of opportunities and unequal rights are 
increasingly being questioned clubbed with an exponential rise in the amount of awareness about the 
gendered elements of social life. Studies focused on uncovering the deep seated and hidden 
exploitative factors behind the socialized identity of gender biases have uncovered a plethora of new 
subject matter.6 The extensive research has shown an unequal division of power within all spheres of 
live, where a lower social identity is attached to the female gender. The general stigmatic situation is 
an expression of social as well as individual level exploitation. Female participation and say in basic 
matters of household governance to more abject matters of importance such as education and 
employment is extremely restricted. The gap in the social division of prestige and power opens up 
avenues for an institutional change. This emphasis on factional changes through structured 
organizations focuses upon the role and importance of NGO’s in bringing about a substantial 
difference. 

A significant number of institutionalized governmental efforts have been made to increase awareness 
of social biases and emphasize on gender sensitization. Nonetheless, in a country with extreme poverty 
and illiteracy, matters of social importance often go unnoticed. A true impact in the social sphere 
requires more centric and localized efforts to decrease gender exploitation. NGO’s in this aspect have 

taken deep rooted identities in supplementing the efforts of governmental organization, leading to 
actual differences in not just the social but economic fields.7 These Non-Governmental organizations 
have been instrumental in alleviating a higher level of knowledge and public conscious concerning 
issues of gender exploitation. The extreme flexibility of these organizations allows them to sufficiently 
mould their efforts and systematize their mediums of approach forming fundamental elements of social 
change. It allows for greater communal collaboration, increased social mobility and lesser number of 
unnecessary formalities for effective and efficient mobilization.8 

The systematic command down model of development emphasized upon by non-governmental 
organizations without the inadequacies of governmental bureaucracy has allowed for an increase in 
legal and social awareness of gender rights and women empowerment. The exploration and success of 
NGOs shows an effective representation of development through participation. The efforts made by 
these organizations are largely centered around economic independence for the marginalized gender. 
Many of these organizations emphasize upon the importance of skill development and training. They 
organize multiple programs, workshops, seminars etc., to increase knowledge of basic skills and 
impute a more than necessary level of adroitness. The numerous programs to teach basic accountancy 
such as practices of thrift and credit goes a long way in forming situations of self-employment and 
economic independence.  

Another field that benefits from the existence of these organizations, is that of the professional 
workspace. The rampant gendered discrimination in the professional environment creates a space for 
sexist practices and often normalizes attempts of harassment. The prevention of sexual harassment act9  
was an attempt made to curb the rampant genderization and harassment in the working environment. 
The act too came into force after the Vishaka events,10 an abuse against the efforts of a woman to curb 
child marriages, acting as a representative of the NGO she was a part off. However, even after the 

 
5  Shodganga, Role of NGOs in Women Empowerment in General (2015) 
https://shodhganga.inflibnet.ac.in/bitstream/10603/208885/9/09_chapter_4.pdf 
6Maitreyi Bordia Das & Sonalde Desai, why are Educated Women Less Likely to be Employed in India? Testing 
Competing Hypotheses 1, 7-11 (2003).  
7Rajkumar Siwach, Women’s Empowerment through NGO at the grassroot level in Haryana: A Case study, 10(2) Indian 
Journal of Regional Science (2008). 
8Sarjoo Patel, NGO – Development Instrument, Networking with NGOs for development – Indian perspective, 89 (Serial 
Publications 2006).  
9 The Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act, No. 14 of 2013, INDIA 

CODE (1993).  
10 Vishaka v. State of Rajasthan, AIR 1997 6 SCC 241 (India). 
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successful passage of this legislation, the presence of NGO’s in the professional sphere is more than 

necessary. The implementation of the Prevention of Sexual Harassment act requires complaint forums 
for documentation and subsequent effective redressals. The major inadequacy in this manner is that 
the complaint forums are usually a part of the same organization which makes, even though 
autonomous on paper, the actual implementation of the forum tokenistic. Similarly, governmental 
forums of relief and factors of the executive such as the police or aid cells are generally inefficient in 
their working and involve multiple formalities, often discouraging the aggrieved from even filing a 
complaint. Non-governmental organizations, in this regard, are effective in filling the gap. The 
localized identity as well a lesser number of formalities allows for an efficient and effective response 
to any complaints. Moreover, many organizations emphasize on provisions of fair trade in the 
professional sphere to allow an equitable approach in favor of all employees, against the more centric 
and layered identity, encouraging a patriarchal overhaul. The growth in employable skills as a factor 
of social and economic capital as well as a medium to ensure a safe and equitable working environment 
for women in the more professional sphere delineates the importance and work of Non-governmental 
organizations in ensuring justice for all genders and increasing sensitization to curb social exploitation.  

The current sphere of institutional development has targeted core areas of education and economic 
development. However, since the regressive social attitude against women has existed since time 
memorial, it has assumed a multilayered identity. 11  Its dimensions go beyond simple factors of 
educational divisions or economic inequalities, and is prevalent in cultural as well as religious sections. 
Many religious texts speak of subjugation of women as objects, whereas most cultural norms often 
seek to justify acts of indecency against the, self-termed, weaker gender. Accordingly, Non-
Governmental Organizations occupy unique social positions and generally lack any 
sectional/communal connections. This special identity allows them to play a pivotal role in connecting 
different determinants to bring a more concrete and substantial change.12 The most fundamental goal 
of such organizations is to focus on increasing awareness about the unequal social positioning of 
genders. Their arguments and analogies are centered with reference to the determinant in question and 
hence are comparatively more effective. For instance; self-help NGO’s13 emphasize on the economic 
sphere of discrimination, highlighting the gendered differences in treatment and pay of rural workers 
as well as urban salaried employees. Moreover, many of the Rights (women’s) advocacy NGOs focus 

on raising voices against the historical abuse of women and advocate for more feministic social values. 
The balanced social identity of Non-Governmental Organizations as wells as their effective and 
efficient working allows a multilayered outreach and makes room for considerable progress.  

An essential factor for Non-governmental Organizations to increase effectiveness and broaden their 
social horizons, is multimedia collaborations.14 The new explosion of various mediums of media 
sharing as well as the growth of traditional modes has created new space for information generation 
and marketing. The older mediums such as news-media channels as well as broadcasting networks are 
sufficient in generating awareness.15 Nonetheless, newer mediums encompassed in the broad category 
of ‘social media’ have been revolutionary in this particular aspect. The more popular agencies such as 
Facebook and Instagram have a user base accounting into multimillions, blowing the user count of the 
more traditional mediums, out of proportion.16 The generational change is represented as a  factor of 

 
11Barbara Smuts, The evolutionary origins of patriarchy, 6 Human Nature 1, 21-25 (1995).   
12 Muthusami Kumaran, Roles, Responsibilities and Trends of NGOs in Women Empowerment, 9(3) Indian Journal of 
Public Administration 588, 589-593 (2014). 
13 Self Help ENMASSE  
14 Aruna Rao and David Kelleher, Institutions, Organisations and Gender Equality in an Era of Globalisation, 11(1), 
Gender and Development 142, 144-147 (2003).  
15 Sundar Kumar Sharma, Reviewing NGOs’ media strategies: Possibilities for NGO-media collaboration, 5 International 
NGO Journal 84, 85-87 (2010). 
16  Matt Banner, How Social Media Has Evolved Over the Past 12 Years (2017), 
https://www.convinceandconvert.com/social-media-strategy/how-social-media-has-evolved/. 
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age differentiation through these platforms, where the collaborating organizations are allowed to locate 
and feed to their target audiences.17 It’s imperative for NGOs advocating social change to utilize newer 

forums for media sharing, to increase local as well as global outreach and advocate growth for wider 
change.  

The newer forums are not just effective in generating awareness but are constructs for the 
organization’s self-growth. It allows space for new generation activists and workers to join these 
Organizations, increasing its worker base and further dividing workload. The efficaciousness of the 
NGO as a whole, benefits from the use of contemporary outlets. A collaboration of 
multidimension/multilayered modes of awareness generation as well as an increase in the internal 
mediums of output and the adoption of new media forums is required for the social institutions to be 
more effective and further ideas of gender justice in the 21st century.  

 

CONCLUSION 

The extremely disproportionate representation and characterization of one gender over the other results 
in an ascribed identity of dominance for the men, while women are forced to accept a passive 
existence.18 The efforts made to change this historical difference of power and privilege have found a 
new identity in the form of NGOs. The institutionalized set ups allow more fundamental changes in 
the social hierarchy without negating any of its necessary functions, so as to better initiate movements 
for gendered equality. NGOs have paved a more constructive approach for awareness generation as 
well as outright demands for gender justice, while simultaneously pushing the boundaries of societal 
regression to fight for equality. The corporations have allowed an inclusive identity structured around 
increasing literacy and ensuring equal educational opportunities for all genders.19 The growth of all 
sectors has emphasized work on factors such as training and skill development, capacity building, legal 
awareness, enforcement of property rights and facilitation of self-help groups. The efforts of these 
corporations have truly brought about a change in the regressive social identity associated with the 
female gender. Nonetheless, the way ahead includes a lot more struggle, maybe a little blood.                                                                                                                                                                                                  

The corporations in order to be more effective and increase their scope need to emphasize on three 
core sectors. A clearer and defined internal structure or strategy for the organization as a whole, 
increased approaches to diversify, the more than necessary, sources of funding, and the promotion and 
encouragement of an accountable style of work to allow inclusive growth. These factors affect the 
potential and the actual work output of an organization, and systematic efforts must be made in these 
sectors to increase productivity.  

Moreover, an introduction of newer facilities such as training resources or on field tools for those 
involved in the daily functioning of NGOs is imperative. In order to become more effective an 
organization needs constructive groundwork facilities. A very essential part these corporations are its 
volunteers or paid on field workers, and to constructively achieve its goals the organizations need to 
facilitate these workers as much as possible. The actual struggle for gender equality requires changes 
in the real world and for this the practical segment of NGOs working in this sector must be as well-
equipped as possible. 

The other segment NGOs must focus upon is collaboration with the private sector. Generally, many 
NGOs focus their faculties in supplementing governmental agencies, however to increase their impact 

 
17  Media Update, Targeting on social media the why and how (July 12, 2018), 
https://www.mediaupdate.co.za/marketing/144209/targeting-on-social-media-the-why-and-how. 
18  Marianne Haslegrave, The role of NGOs in promoting a gender approach to health care (2016) 
https://www.un.org/womenwatch/daw/csw/role_ngo.htm.  
19 P. Narumugai &. Laliyh Kumar, Role of NGos Towards Women Empowerment, 3(4) IJARIE-ISSN 758, 759-760 
(2017). 
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as well generate more funding, these corporations must focus on catering to the private sector, and 
effectively ensuring resources.  

India see’s newer opportunities for growth and a space for the creation of a more equitable social 
sphere. Nonetheless, a need for proactive engagement rather than reactive in nature is necessary. The 
true meaning of empowerment does not mean the availability of redressals after exploitation, but 
proactive engagements cutting such regressive practices at their roots. Its majority young population 
is the key to bringing about this change.                                                                    

The true role of Non-Governmental Organizations is to spearhead this social change and provide a 
constructive outlook to ensure gendered equity and consequently social justice. In the words of Haifaa 
Al-Mansour,20 “Gender Justice is about changing social values: ensuring respect for women.”  The 

true struggle for gendered justice involves delineating the tipped social hierarchy through the 
foundational structures of individual Non-governmental Organizations. The new social framework for 
gender justice requires ground work constructive changes from the untrammeled Non-Governmental 
Organizations. 

 
20 Saudi Arabia’s first female film maker.  
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GENDER INEQUALITY IN MUSLIM PERSONAL LAW 

- Aastha Narula1 

 

ABSTRACT 

India is a diverse nation where several religions live peacefully. It is a secular state where every 
religion is given equal importance and right to practice its own personal law. Women have fewer 
rights to men when it comes to personal laws. This situation is especially true in case of Muslim 

personal law. Women are treated unequally in almost every aspect like- nikah, talaq, guardianship, 
inheritance and are also subject to various ills like nikah halala and polygamy. There is an 

immediate need to formulate a Uniform Civil Code and to codify Muslim personal law so that women 
are not denied of their right to live with dignity. In order to bring respite to Muslim women Judiciary 
has played a vital role where it has pronounced many progressive judgments and restored their faith 

in judicial system. There is a need for a nationwide revolution where all the organs of the 
government along with media come together to break free the chains of patriarchy which are 

strangulating the rights and dreams of women since time immemorial. This paper focuses on the 
prevailing gender inequality in various aspects of Muslim law and the action taken by judiciary in 

that regard. 

 

RESEARCH PROBLEM 

It is undisputed that women have been victims of discrimination in almost every aspect of Muslim 
personal law. There is a need for Muslim personal law to evolve with changing contemporary needs 
where women are increasingly contributing in the society and are at par with men. Although modern 
women are earning and participating in the society but their growth gets hindered due to unequal 
representation in personal law. Hence, this gender inequality needs to be addressed as soon as possible 
so that women are not deprived of their basic fundamental rights. 

RESEARCH QUESTIONS 

• What is gender inequality? 
• What are different subject matters of Muslim personal law where gender inequality is inherent? 
• How can the issue of gender inequality redressed? 
• What is the role of judiciary in promoting gender inequality? 

RESEARCH METHODOLOGY 

Doctrinal approach is followed in this paper. The kind of research followed is descriptive and 
explanatory where various aspects of Muslim personal law are discussed with primary focus on the 
element of gender inequality which is inherent in it. Various books, articles and judgments of Supreme 
Court and High court are referred.  

 

INTRODUCTION 

Modern India is a multi-religious nation where citizens are given a fundamental right to practice and 
propagate a religion of their own choice.2 India identifies itself as a secular nation where State doesn’t 

have any religion of its own. There are several types of religions in India like- Hindu, Muslim, Parsi, 

 
1 Judicial Aspirant, LLM completed from Vivekananda Institute of Professional Studies (GGSIPU) in 2019  
2 The Constitution of India, Art. 25.  
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Christian, Jew etc. Each religion has its own personal law and is governed by it. Personal law can be 
defined as a law which is applied to a particular person or group of persons and is based upon their 
belief, faith, religion and culture. These personal laws are being followed in India since colonial 
period.3 

The status of females in personal laws is inferior to their male counterparts. There is widespread gender 
inequality in every personal law. However, when it comes to Muslim law, the inequalities between the 
two genders are explicit and not much has been done by legislators to promote the female interest. 
Gender inequality can be defined as discrimination between two sexes based upon their biological 
characteristics. Gender inequality is also inherent in socially construed gender roles which often view 
women as a homemakers and men as breadwinners.  

Muslim law has its source in Quran which is considered to be words of Prophet. Quran doesn’t have 

any strict legal prescriptions rather it contains general guidelines which every Muslim follows. There 
are two pieces of pre independence legislations which deal with Muslim law- the Muslim Personal 
Law (Shariat) Application Act, 1937 and the Dissolution of Muslim Marriage Act, 1939. After the 
independence Muslim women protection of rights of divorce Act 1986 was also formulated. Quran 
along with other sources of Muslim law form the basis of Sharia.4 Islam in its original form made no 
distinction between male and female, however the present situation is just opposite. Shariah law is 
highly influenced by human thinking. Present Shariah law is solely dependent on the people’s 

interpretation of Quranic pronouncements. Hence, the primary notion of status of women in Islam was 
totally different than what the status of women is now.  

 

NIKAH 

Various eminent jurists like Justice Mahmood and Mulla under Muslim law have considered nikah as 
purely a civil contract because of requirement of free consent, competency of party to enter into nikah, 
dower as consideration and signing of nikahnama. The most important aspect is Iqb-o-kabool i.e. aqd 
which means a contract(ijb means offer and kabool means acceptance). All these elements make nikah 
a pure contract. However, at the same time a nikah cannot be said to devoid of religious sanctity since 
the purpose of entering into a Nikah is to start a family and to become a part of society. At the time of 
nikah certain extracts of Quran are recited hence, it is not purely a contract but has an element of 
religious sanctity embedded in it.  

Another factor with respect to marriage under Muslim law is that it allows polygamy. Muslim law is 
governed by Shariat and it allows a Muslim man to have upto four wives. In India every person has a 
constitutional right to practice his religion which is why polygamy is still allowed under Muslim law. 
In the case of Abdulla khan v. Chandini bi5 it was held that mere fact of second marriage of a Muslim 
man is not enough for a wife to refuse cohabitation. Although polygamy is still valid in India and it is 
practiced by a small percentage of Muslim population but still it is considered by female rights activists 
to be against the fundamental rights of women.6  

Under Muslim law a person can get married as soon as he/she hits puberty. Muslim law doesn’t 

distinguish between puberty and majority. It is presumed that a person reaches puberty at the age of 
15; however the Hedaya has specified the earliest age to be 12 for a boy and 9 for a girl.7 Since in India 
each and every citizen is given right to religion as a fundamental right under Constitution, not much 

 
3 Sources of Personal  law, India, available at :https://www.toppr.com/guides/business-laws-cs/introduction-to-
law/principle-sources-of-indian-law-personal-law/ (last visited on March 23, 2020).  
4 Parul Chaudhary, “Gender Inequality in Hindu and Muslim Personal laws” 1 IJHS 34 (2015).  
5 A.I.R. 1956 Bhopal 71. 
6 LK Swaraj, “Polygamy in muslim marriage an overview” 2 IJLMH 3 (2019). 
7 Aqil Ahmed, Mohammedan Law,117 (Central Law Agency, Allahabad, 25th edn., 2013). 
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could be done in this regard by either Legislature or Judiciary. In the case of Yunusbhai Usmanbhai 
Shaikh v. State of Gujarat8, it was held that marriageable age among Muslim girls is considered to be 
the ‘age of puberty” or 15 years, whichever comes earlier. The deplorable plight of child brides was 
discussed in details in the case of Independent Thought v Union of India9 wherein courts observed that 
there is a need to amend both Hindu and Muslim law in order to make it harmonious to the PCMA. It 
was also observed that PCMA being a secular act will be applicable to all religions and prevail over 
the personal law. 

Under Shia law, a Muslim man can contract innumerable muta marriages during his lifetime. A muta 
marriage is a temporary marriage for a certain period of time. The sole purpose behind this type of 
marriage is sexual pleasure and procreation.10 This type of marriage degrades the position of women 
where women are treated as mere sex objects and child bearers.  

 

TALAQ 

There are various forms of talaq under Muslim law.  Talaq is given at the whims and fancies of a man. 
Talaq results in immediate severance of ties between husband and wife. Talaq has been considered as 
an unruly sword in the hands of a man. It has been criticized by the courts time and again; however, 
no firm decision could be taken by the court in this regard until 2017. In earlier cases the court gave 
primacy to the right to religion of a person, instead of human rights of women. In the case of Moonshee 
Buzloor Rahim v Laleefutoon11, Court stated that “under Muslim law talaq is mere arbitrary act of a 

Muslim who may repudiate the wife at his own pleasure with or without any cause. He may announce 
any time. It is not necessary for him to obtain prior approval of his wife before dissolving the 
marriage.”  

There are different forms of talaq under Muslim law which are as follows: 

(i) Talaq ul sunnat- it is the most approved form of talaq by the Prophet. It has two types12-  
a. Talaq ahasan- Under this a single pronouncement is made by the husband to his wife 

during the period of tuhr(purity) and is accompanied by total abstinence from 
cohabitation till the completion of third tuhr. Talaq becomes complete and final on 
expiration of third successive tuhr.  

b. Talaq hasan- Under this husband makes one pronouncement of divorce in three 
successive tuhrs i.e. a successive pronouncement of divorce is made by husband three 
times during consecutive period of purity. This means that the talaq will become final 
only on the third pronouncement provided that husband abstains from his wife 
completely for period of three successive tuhrs.  

(ii) Talaq ul biddat- It is not an approved form of talaq. Under this type of talaq the 
pronouncement can be made either by three pronouncements in a single period of tuhr or 
by one single pronouncement made during tuhr; for eg- I divorce you irrevocably or I 
divorce you bain(thrice).  

Apart from talaq other types of divorce are as follows-  

 
8 2015 SCC Gujarat 6211. 
9 (2017) 10 SCC 800. 
10  Muta marriage for enjoyment, India, available at: https://www.writinglaw.com/muta-marriage-a-marriage-for-
enjoyment/ (last visited on March 22, 2020).  
11 (1867) 11 MIA 551. 
12 Divorce under Muslim law, India, available at :http://www.legalserviceindia.com/article/l393-Divorce-under-Muslim-
Law.html (last visited on March 22, 2020). 
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(i) Ila- Under this form of divorce husband takes a vow to never have sexual intercourse with his 
wife and abstains for consecutive 4 months.  

(ii) Zihar- Under this husband compares his wife with any female falling within prohibited 
degrees and shows a sense of dissatisfaction. This act of husband gives the wife a right to 
refuse cohabitation until he undergoes penance.  

(iii) Mubarat-  It is a mutual divorce.  
(iv) Khula-  It is a type of divorce which is available to the wife only. Under this wife gives an 

offer to her husband to dissolve the marriage in lieu of consideration.  
(v) Divorce under dissolution of Muslim Marriages Act, 1939- Section 2 of this Act gives various 

grounds to a woman who has married under Muslim law. These grounds include- absence of 
husband where his whereabouts are not known for 4 years, neglect by husband for 2 years, 
husband sentenced to imprisonment for 7 years or more, husband fails to perform his marital 
obligations, impotency of husband at time of marriage, insanity of husband for period of 2 
years, where woman was married before 15 years of age and she has not turned 18 years 
provided no consummation of marriage has taken place, husband treats with cruelty and any 
other valid ground in Muslim law.  

Out of all forms of divorce triple talaq is considered to be most inhuman form of talaq. This type of 
talaq can be given any time and in any form. Men started divorcing their wife by email, text or even 
skype13. All these forms were considered to be a valid form of talaq in India, although such type of 
talaq is currently banned in 22 countries including Pakistan14. Recently, it was challenged in the case 
of Shayara Bano v Union of India15,  where a 5 judge Constitutional bench held this practice to be 
unconstitutional and violative of A.14. It was also held to be against the basic tenets of Quran.  

After this judgment, an Act was passed criminalizing triple talaq; this Act is called The Muslim 
Women (Protection of Rights on Marriage) Act, 2019. The Act clearly states that any Muslim husband 
who pronounces any form of instantaneous and irrevocable talaq to his wife either by words spoken, 
written or in electronic form shall be void and illegal. Apart from declaring this type of talaq as illegal 
and void the Act also makes a provision of punishing the husband with imprisonment upto 3 years. 
This Act has received a lot of backlash because it gives a criminal punishment on giving of talaq-e-
biddat. It has been alleged by various experts that if talaq is considered as void in itself then what is 
the need to punish the husband? Another issue with this Act is that since this Act is welfare oriented 
legislation there is no mention about subsistence of wife once the husband is jailed. Lastly, since triple 
talaq has been made cognizable and non-bailable offence, Muslim men can become targets of police 
who may resort to arbitrary arrests and investigation without the permission of magistrate.16  

Although, one battle of women has been won i.e. triple talaq has been declared to be unconstitutional. 
But there is still a long way for Muslim women to ensure that they are not deprived of their basic rights 
and human dignity. Presently there is a dire need to prohibit the practice of polygamy and nika halala 
in Muslim law. In the case of Sabah Adnan Sami Khan v Adnan Sami Khan17, it was held that rule of 
halala has to be complied by the wife only where she intends to marry her former husband who 
divorced her irrevocably by three pronouncements. Halala is a barbaric practice in which a woman in 

 
13 Triple talaq: India criminalises instant muslim divorce, India, available at: https://www.bbc.com/news/world-asia-india-
49160818 (last visited on March 6, 2020). 
14 India’s neighbours among countries to ban triple talaq, India, available at: 
https://economictimes.indiatimes.com/news/politics-and-nation/indias-neighbours-among-countries-to-ban-triple-
talaq/articleshow/65874255.cms?from=mdr (last visited on March 6, 2020). 
15 2017 9 SCC 1. 
16  Muslim women protection of rights on marriage Bill 2019, India, available at: 
https://www.insightsonindia.com/2019/07/31/muslim-women-protection-of-rights-on-marriage-bill-2019-2/(Last visited 
on March 20, 2020). 
17 2010 AIR (Bom) 109. 
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order to marry her husband who divorced her, has to purify herself by marrying another man and 
consummating her marriage with him. This practice degrades the status of women as mere chattels 
who are given and taken at mere whims and fancies of their masters. 

 

MAINTENANCE 

After obtaining divorce from husband or in case of his death, a wife under Muslim law has to undergo 
a period of Iddat. Under this she has to remain in isolation for different periods depending upon 
different situations. In case the woman is pregnant, her Iddat period will continue till the time of 
delivery or termination of pregnancy. Whereas, in case of death of husband the iddat period will 
continue till the expiration of 4 months and 10 days. Reason behind Iddat is to ascertain the parentage 
of the child.  

According to Quranic verses a Muslim woman was entitled to maintenance after divorce only during 
the period of Iddat. This situation came into light in the landmark case of Shah Bano Begum v 
Mohammad Ahmed Khan18. In this case husband and wife were married in 1932 and had 5 children. 
They lived together for 43 years after that husband chucked the wife out of their house and gave her 
triple talaq during the pendency of maintenance application. Thereafter, husband gave mahr of Rs 3000 
to the wife and certain sum of money during Iddat period and contended that wife is only entitled to 
be maintained during the Iddat period and not afterwards. This contention was dismissed by Supreme 
Court and it was held that section 125 of Code of Criminal Procedure, 1972(CrPC) is a speedy remedy 
for obtaining maintenance and it is a secular provision which applies to women of all religions without 
any bias. The remedy under this section is awarded after the divorce and until she remarries. Although 
Muslim personal law allows payment of maintenance to wife during the period of Iddat but it also 
doesn’t prohibit the provision of maintenance after the Iddat period. Since the provision is a beneficial 
provision a purposive interpretation needs to be given in order to fulfill the legislative intent behind it.  

After this progressive judgment of Supreme Court, an attempt was made by Legislature to undo what 
was done by Judiciary. Hence, The Muslim Women (Protection of Rights on Divorce) Act, 1986 (1986 
Act) was passed. The introduction of the Act itself states that it is made to “dilute the judgment given 
in the above case”.  The judgment which is referred in this case is Shah Bano judgment.  Section 3 of 
this Act dealt with the provision of mahr or other properties of Muslim woman which is to be given to 
her at the time of divorce. It states that a divorced woman is entitled to the following: 

a) A reasonable and fair provision and maintenance to be made and paid within the period of 
Iddat. 

b) Where a child is born before or after the divorce a reasonable and fair provision and 
maintenance to be made and paid for period of two years since the birth of child. 

c) Sum of mahr or dower. 
d) Properties given to her before or at the time of marriage or after marriage by her or her 

husband’s relatives or friends or family. 

Under clause (a) and (b) it was clearly mentioned that the maintenance is to be given by the husband 
only during the period of Iddat. Hence, an attempt was made to overdo the effect of Shah Bano case. 
However, in the case of Danial Latifi v Union of India19 the Supreme Court held that the aim of section 
125 CrPC and 1986 Act is to prevent the vagrancy and destitution of women post-divorce. In no case 
can there be a discriminatory approach when it comes to a Muslim woman who has knocked on the 
door judiciary in an attempt to restore her rights. She has to be given same rights as that of women of 
other religions. Hence, if the literal meaning of section 3 (1)(a) is resorted to it will result in to defeat 

 
18 AIR 1985 SC 945. 
19 (2001) 7 S.C.C. 740. 
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of very purpose of the Act, hence in order to give effect to the purpose a liberal approach needs to be 
followed. The court held that the word ‘within’ should be read as ‘on or before’ and not ‘not beyond’. 

As a consequence it was held that even under Act of 1986 a Muslim woman is entitled to obtain 
maintenance until she gets re-married. The only requirement is that the husband has to make 
arrangements for reasonable and fair provision and maintenance before the Iddat period. By giving 
this interpretation Supreme Court has brought the right of Muslim divorced women to obtain the 
maintenance in line with section 125 CrPC. 

Section 3(1)(b) deals with the maintenance upto two years from the date the child is born. In this 
respect it was held in the case of Noor Saba Khatoon v Mohd Quasim20 that maintenance provided in 
section 3(1)(b) is not maintenance of child rather it is for divorced woman so that she can take special 
care of herself and can regain her strength from the childbirth. She has to feed the child for which extra 
nourishment is required by her body as well as special resources are also required in order to take extra 
care of her child; all these things are to be taken into consideration by the husband while providing for 
the maintenance in this provision. 

 

INHERITANCE 

Muslim law on inheritance is not codified; it is governed by rules of Quran. In both Sunni and Shia, 
females inherit half of the share than their male counterparts. Shares in Sunni and Shias females are as 
follows21-  

 

 

It is apparent from above that the shares of women in property are negligible and gets reduced or she 
takes as a residuary in presence of a male. It is astonishing to see such a scenario even in 21st century 
when females in most of religions are getting a share equal to males.  

 

GUARDIANSHIP 

 
20 AIR 1997 SC 3280. 
21  Inheritance under Muslim law, India, available at:https://lawrato.com/indian-kanoon/muslim-law-law/inheritance-
under-muslim-law-599 (last visited on March 20, 2020). 

Heir One share Two or more Comments 

Wife  1/8 

 

1/8 Share increased to ¼ when no child or 
child of son. 

Daughter  ½  2/3  She becomes residuary when there is 
a son. 

Son’s daughter  1/3 2/3  She is excluded when there is a son. 

Full sister  ½  2/3  In case of Sunni she is excluded when 
there is a son and in case of Shias she 
is residuary with full brother and 
father’s father.  

Mother  1/6   Her share increases to 1/3 when there 
is no child or child of son 
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Under Muslim law, guardianship is known as Hizanat. Guardianship refers to overall care of person 
and property of minor(person under 18 years of age). A father is considered to be natural guardian of 
a child, however a mother is given only custody of child till he/she attains a certain age.22 In Sunnis a 
mother has guardianship over male child till he attains 7 years and in case of female child till she 
attains puberty. Whereas in case of Shias, a mother has custody in case of male till 2 years and female 
till 7 years. There are three types of guardianship in Muslim law-  

(i) Natural guardianship 

It is also known as legal guardianship. In both Shia and Sunni law a father is considered to be a natural 
guardian of the child. However in the absence of the father the order of priority to uphold the 
guardianship will be- executor appointed by father’s will, father’s father, and executor appointed by 
father’s father. Hence, mother in ordinary scenario cannot be a natural guardian of her own child, 

except where the will appoints her as the guardian.  

Whereas in case of Shias although the father is considered to be a natural guardian, the order of priority 
of guardianship in absence of father is – father’s father and father’s father’s father(great grandfather). 

In this case also a mother is not natural guardian. In the case of Gulam Husani Kutubuddin Maner v 
Abdul Rashid Abdul Rajak Maner23it was held by the court that a mother cannot accept the gift on 
behalf of her minor child as a guardian if the father of the minor child is alive.  

The law with respect to guardianship is biased and disregards the importance of a mother in child’s 

life. It imposes primacy to father’s right over a child because of deep rooted patriarchy in Muslim 

personal law. 

(ii) Guardian appointed by the Court 

In case of absence of natural or legal guardian the court has authority to appoint a guardian for care of 
person or property of minor or both. While appointing a guardian, the welfare of the child will be of 
paramount consideration and due regard shall be given to the wishes of child. The appointment of the 
guardian will be governed by Guardianship and Wards Act, 1890. This Act is a secular Act and is 
applicable to all religions. A guardian who is appointed by the court requires a prior permission of the 
court if he wants to sell, mortgage, charge, gift, exchange or lease the property of the minor. 

(iii) De facto guardian 

A person who is neither a legal guardian nor a guardian appointed by the court can be said to be a 
defacto guardian. He by his own conduct has volunteered to take care of person or/and property of the 
minor. He is mere custodian of the person and property of minor and has no right to alienate the 
property.  

 

ADOPTION 

Under Muslim personal law there is no provision of adoption. However, in customary practices the 
adoption of a child maybe permissible. Section 2 of Shariat Act 1937 lays down all the topics or subject 
matters which are to be governed by personal law like talaq, succession, guardianship, marriage, 
dissolution of marriage etc. However there is no mention of adoption in the list and therefore if the 
customary law allows adoption then a Muslim can adopt a child. However he has to make a declaration 

 
22  Guardianship under Muslim law, India, available at:https://www.toppr.com/guides/legal-aptitude/family-law-
I/guardianship-under-muslim-law/ (last visited on March 20, 2020).  
23 (2000) 8 SCC 507. 
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under section 3 of the Act provided he has attained the age of majority i.e. 18 years then such Muslim, 
his minor children and descendants of such minor children will be governed by the personal law.  

In the case of Shabnam Hashmi v Union of India24, it was observed that the objection to the concept 
of adoption in the Muslims under personal law as given by All India Muslim Personal Law Board was 
that Muslim personal law does not allow adoption rather the Kafala exists for the purpose of welfare 
of children. As per this system a Muslim cannot adopt a child but he can become a kafil and can provide 
for the maintenance and well-being of such child but still he will be considered as the guardian of the 
child and child would be considered to be the child of his or her biological parents. The Supreme Court 
also held that Juvenile Justice Act as amended in 2006 is a secular law and can be applied upon all 
including the Muslims i.e. irrespective of any religion. The Act has been enacted for the welfare of 
children and enables any person to adopt the child thus a Muslim can also adopt a child. The existence 
of personal law cannot prevent a Muslim from applying for adoption under the Juvenile Justice Act. 
Thus a Muslim may choose to be governed by his own personal law and may not adopt or he may 
choose to adopt under a secular law.  

 

NEED FOR CHANGE 

Muslim women have been fighting a battle against discrimination and gender bias for decades. 
Although their struggles have been acknowledged by Judiciary and Legislature and various laws and 
judgments have been passed in their favour but still there are various gaps which can’t be filled unless 

a Uniform Civil Code is established. At present there is a uniform criminal code in India but when it 
comes to civil law, every religion is governed by its own law. Article 44 of the Constitution declares 
that “The State shall endeavor to secure for the citizens a Uniform Civil Code throughout the territory 
of India.” Formulation of Uniform Civil Code(UCC) is considered to be a gateway to gender justice 
in personal law. Judiciary has voiced its concern and expressed a need for formulating UCC in a 
number of cases. In the case of Sarla Mudgal v Union of India25, Apex court dealt with a case of a 
Hindu man converting to Islam only for the purpose of marrying again. While declaring it void the 
court held that till the time UCC is formulated there will be an inducement among Hindu men to 
convert only for the purpose of having a bigamous relationship. Further, the court requested the 
government to form a UCC for all citizens of India.26 

Recently, the Apex Court again expressed the need to formulate UCC in the case of John Vallamattom 
v Union of India27, in this case court stated that “It is a matter of great regrets that A 44 of the 
constitution has not been given effect to. Parliament is still to step in for framing a common civil code 
in the country. A common civil code will help the cause of national integrity by removing 
contradictions based on ideologies.”  

UCC is vehemently opposed by All India Muslim Personal Law Board(AIMPL) in India which often 
claims that they have a fundamental right to practice their religion which is guaranteed by Constitution 
of India. Not only this but various Muslim communities have also raised their voice against UCC by 
stating that it will be against the notions of secularism under which people of different cultures have 
freedom to practice their own customs and practices.28  

 
24 (2014) 4 SCC 1. 
25 AIR 1995 1531. 
26 Uniform Civil Code, India, available at: http://www.legalserviceindia.com/articles/ucc.htm (last visited on March 23, 
2020).  
27 AIR 2003 SC 2902. 
28 Muslim leader fear UCC may interfere in their community, India, available 
at:https://www.indiatoday.in/india/story/muslim-uniform-civil-code-interfere-community-346398-2016-10-13 (last 
visited on March 23, 2020) 
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However, it must be noted that a Muslim will not be deprived of his personal entitlements once UCC 
is formulated; it will only make them unenforceable under the court of law. Parties will have full 
freedom to practice and propagate their religion in any manner they like, however the legal 
enforceability shall stand terminated. For example, a Muslim woman who has been divorced may 
marry anyone again, and if she has been divorced the second time as well then she is free to marry her 
first husband. Performance of halala is optional, if she wants she can practice but if she marries her 
first husband without halala then the validity of that marriage cannot be challenged in any court.29 
Hence, UCC doesn’t take away or abridge any right of religion of any person in India; it will only 

affect the enforceability in the court of law.  

However, mere formulation of UCC will not be enough to bring respite to Muslim women, rather there 
is an urgent need to codify the Muslim personal law. Bharatiya Muslim Mahila Aandolan (BMMA) 
has also expressed its concern about the codification of personal law to the government recently. The 
founder of the BMMA, Zakia Soman has suggested the government to make gender neutral provisions 
in the issues like age of marriage, inheritance share and the custody matters which are highly 
discriminatory against the women.30  

 

CONCLUSION 

Women have been suffering in silence while at the same time battling for their bare minimum rights 
since medieval times. However, recently only they took their struggle to the national level and showed 
that they aren’t the weaker sex which society claims them to be. Muslim personal law has its foundation 
in deep rooted patriarchy which treats women as second class citizens. In almost every aspect of 
Muslim law(marriage, guardianship, inheritance, talaq, nikah halala etc) women have been 
discriminated against and are given little or no rights.   

There is no guarantee that situation of women will improve even after formulation of UCC or 
codification of Muslim laws. It solely depends upon the mindset of society, how the women are treated 
in their homes, offices and as a person. There is a dire need for entire community to change their 
mindset and treat females in their homes, neighbourhood and vicinity as a person who needs to be 
respected and treated at par with their male counterparts. Judiciary is undoubtedly vocal in promoting 
the rights of Muslim women; however, mere judicial efforts are worthless if there is no societal support 
in this regard. Every revolution starts from a responsible society which chooses to adapt itself with 
changing needs of time, hence now the time has come for all the organs of the government as well as 
society and media to come together in order to emancipate Muslim women so that they can break free 
from the patriarchal notions of personal law which are holding them back. 

 
29Muslim women on Uniform civil code, India, available at: https://thewire.in/gender/muslim-women-uniform-civil-code 
(last visited on March 23, 2020).  
30 UCC not solution, codify personal law, India, available at: https://theprint.in/india/governance/ucc-not-the-solution-
codify-personal-law-muslim-women-to-law-commission/82113/ (last visited on March 23, 2020). 
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ANALYSIS OF THE GAP BETWEEN ENACTMENT & 
IMPLEMENTATION OF ENVIRONMENTAL LAWS IN INDIA 

- Rishabh Munjal1 

 

ABSTRACT 

Environment, in its various aspects, has been a constant cause of concern in India since a long time. 
Though the Supreme Court had interpreted the right to a wholesome environment under the ambit of 

Article 21 of the Constitution of India in 1988 in the case of Rural Litigation and Entitlement 
Kendra, Dehradun v. State of Uttar Pradesh and that too without having enough legislations with 

respect to fulfilling the nation’s environmental goals at that time, the country is still not able to 
overcome its issues of environmental hazards. In fact, these issues have been rising concomitantly 

ever since. The paper talks about the growing trend of environmental problems despite of the 
increase in the number of environment regulatory legislations. The paper also touches on the factors 

of population growth, technological advancement, social awareness, urbanization and most 
importantly the strategic lacunae in the environmental policies of India. The main objective of the 

paper is to study the issues of Solid Waste Management and Pollution in River Ganga covering 
various initiatives for these causes taken by different governments at the Union and State levels, their 

plans of action, shortcomings and the causes of their failure. Doctrinal research methodology has 
been used in the paper. It also throws light on the side of litigation and how the Judiciary has 

protected the fundamental rights of the people in various instances and how the problem could be 
solved in the coming times. 

Keywords: Right to Environment, Solid Waste Management, Ganga Pollution 

 

INTRODUCTION 

India’s population reached 1.21 billion (based on 2011 census), growing at a rate of 18% during 2001-
11. With the transitions in the economy of the Indian sub-continent, it has resulted in change in the 
demographics of the country with a heavy population migrating from rural to urban regions. Such a 
pace of population growth with unmonitored urbanisation, along with growing economic activities, 
industrialization, over-exploitation of resources, disruption of natural ecological balances, destruction 
of a multitude of animal and plant species for economic reasons are the factors which have contributed 
to environmental degradation. 2  Constantly bringing such changes, humans have deteriorated the 
quality of environment in which they themselves live and also imposed this inferior quality on the 
habitats of other creatures. Today, conservation of environment has become a global challenge, and 
especially for India by looking at the history of poor execution and non-implementation of 
environmental statutes, bye-laws and rules. The Supreme Court observed in the opening line of its 
judgment in Indian Council of Enviro-Legal Action v. Union of India3 that if the mere enactment of 
laws can ensure a clean environment, perhaps India would be pollution-free and opines that despite 
enactment of several laws the desired result has not been achieved due to their poor implementation. 

As a result of Stockholm Declaration of 1972, which was one of the earliest global measures to 
conserve the environment, Indian Parliament had to include two provisions in the Constitution of India 
in 1976 in the form of Articles 48A and 51A.4 Article 48A of the Constitution rightly directs that the 

 
1 Student, 3rd year, B.A. LL.B., University School of Law and Legal Studies, GGSIPU, Delhi. 
2 Sachidanand Pandey v State of West Bengal, AIR 1987 SC 1109. 
3 Indian Council of Enviro-Legal Action v Union of India, AIR 1995 SC 2252.  
4 Inserted by the Constitution (Forty-second Amendment) Act, 1976. 
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State shall endeavour to protect and improve the environment and safeguard forests and wildlife of the 
country. Similarly, clause (g) of Article 51A imposes a duty on every citizen of India, to protect and 
improve the natural environment including forests, lakes, river, and wildlife and to have compassion 
for living creatures. Besides constitutional mandate, various legislations have also been enacted with 
the objective of protecting the environment. Some of the major statutes are the Water (Prevention and 
Control of Pollution) Act, 1974; the Air (Prevention and Control of Pollution) Act, 1981; the 
Environment (Protection) Act, 1986. 

Despite of various enactments, India suffers from abundant environmental issues some of which have 
reached up to hazardous levels. Today, with the intervention of legislations in the field of 
environmental law, half of the work is done but yet there exists a gap between enactment of laws and 
their implementation. Originating from previous times and today having evolved into contemporary 
environmental problems, there is a need to focus on these matters, understand the lacunae in the 
existing laws, their connection with the society and possible solutions for the same.  

In the present paper, an attempt has been made to cover two contemporary issues of environmental 
hazards currently persisting in India. These are issues regarding  

• Solid waste management systems  

• Pollution in river Ganga 

 

THE SOLID WASTE MANAGEMENT SYSTEM IN INDIA 

Waste is defined as “anything that does not create a value.”5 Generally, it is regarded as a substance 
which has reached to an end in terms of its productivity or an end in its life cycle and is left only for 
its disposal. However, nothing is a waste as such since almost every component holds a potential to be 
converted or treated into some or the other use if done in the right manner. Thus, waste could be 
referred to as “organic or inorganic waste materials produced out of households or commercial 
activities, that have lost their value in the eyes of the first owner but which may be of great value to 
someone else.”6  Hence it is of utmost requirement to manage the waste that is generated in an effective 
way. The disposal of waste has become a serious issue. It is always necessary to rely upon smart and 
efficient recourses for disposal of waste products in order to avoid hazardous or even fatal 
consequences. Improper disposal techniques may indirectly increase the problem exponentially 
resulting into health hazards, unpleasant surroundings, loss of resources and various kinds of 
pollutions. With time it has also become clear that complex and highly advanced technologies without 
human intervention are not beneficial for disposal of wastes as they cannot sustain long enough 
because of which management of waste by proper segregation and recycling of every component has 
come out to be the most efficient method of waste disposal.  

In India, Municipal Solid Waste (MSW) is managed in various stages which include primary and 
secondary stages of collection, the transportation of MSW, intermediary storage in a transfer station, 
processing and treatment of the waste and finally disposing off the inert waste at a dumping landfill.7 
The quantity of waste generated in India has been constantly increasing due to growth in population. 
Increased population provides for more and more waste products, whether in urban or rural regions. 
Besides MSW, there are five other categories of solid waste which are the following: 

1. Plastic Waste 

 
5 The New Frontier in Sustainability, the Business Opportunity in Tackling Sustainable Consumption, Business for Social 
Responsibility (BSR) (2010).   
6 Robinson, W.D., The Solid Waste Handbook: A Practical Guide, John Wiley and Sons, Chichester (1986). 
7 Waste Management in India – Shifting Gears. ASSOCHAM (2017) 
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2. E-Waste 

3. Biomedical Waste 

4. Construction and Demolition Waste 

5. Hazardous Waste 

Here, we will limit the scope of this paper to management of MSW. As per Ministry of Housing and 
Urban Affairs Annual Report for the year 2016-17, it is estimated that the total generation of solid 
waste is approximately 1,50,000 T/day. Out of the total, approximately 90% (1,35,000 MT/day) is 
collected. Out of the total collected waste, 20% (27,000 MT/day) is processed and the remaining 80% 
(10,8000MT/day) is going to the dump sites.8 Based on previous such information and realizing the 
need for efficient management of solid waste, the Government of India (GoI) started with various 
initiatives, the flagship programmes being the Jawaharlal Nehru National Urban Renewal Mission 
(JNNURM) besides which the Urban Infrastructure Development Scheme for Small & Medium Towns 
(UIDSSMT), The Plastics Manufacture and Usage (Amendment) Rules, 2003, earlier known as 
Recycled Plastics Manufacture and Usage (Amendment) Rules, 1999, Draft Guidelines for Sanitation 
in Slaughter Houses (1998) by Central Pollution Control Board (CPCB), Non-biodegradable Garbage 
(Control) Ordinance, 2006, Municipal Solid Wastes (Management and Handling) Rules, 2000, etc. 
were enacted in the past and the Swachh Bharat Mission at present during which the latest Solid Waste 
Management Rules, 2016 had been enforced with the aim of strategizing waste management 
programmes in the nation.  

However, there exist various issues on different levels which concern the functioning of the agencies 
involved such as the pollution control boards and municipal corporations which are required to work 
as bridges to overcome the gaps between enactment of the legislations, bye-laws and rules and their 
implementation. On many issues, the SWM Rules, 2016 lay responsibility on the respective bye-laws 
which have to be laid down in every urban local body (ULB) but challenges are faced with various 
problems as several ULBs do not have such bye-laws. Issues such as financial implications for non-
compliance of the Rules and collection of revenue as User Fee provided under Rules 15(zf) and 4(3) 
respectively are left pending under such ULBs. Also, under various provisions of the Rules, there is 
clear guidance for use of technology for biological treatment of waste such as composting and curbing 
mass burning or incineration. But the Rules do not cover or provide any such guidance with respect to 
advanced technologies like pyrolysis, gasification or waste to fuel oil. Also, the waste to energy sector 
did not work up to its full potential due to a number of reasons, one being the direction by the Supreme 
Court in 2007 on stay on further setting up of waste to energy plants until 5 projects are completed to 
study the viability of such projects.9 Also, the waste to energy technology is not yet established since 
there is another factor of mixed waste which is being collected from the waste generators at the source. 
The treatment technologies which are currently in use then require manual or even mechanical 
separation which adds up to the cost. Besides this, the waste to energy sector was also deprived of the 
much required assistance for cost norms which were yet to be established. The CERC Renewable 
Energy (RE) Tariff regulations entail project specific tariff10 determination which is time consuming 
and cumbersome. The SWM sector also seeks involvement of private entities to boost its productivity 
but the private parties are not provided to access to market based finance and this approach of banks 
and other financial institutions acts as a major concern for this development. However, in an internal 
study conducted by the PwC team on a suitable sample size of JNNURM projects, it was found that 

 
8 Babul Supriyo, MoS in Ministry of Environment, Forest and Climate Change, Answer to Lok Sabha Unstarred Question 
No. 4553 (19.07.2019). 
9 Almitra H. Patel v Union of India, (2000) 8 S.C.C. 19. 
10 ‘Pertinently, project specific tariff has been envisaged for the new RE technologies and the technologies which are still 
at the nascent stage of development, and the Commission shall determine the project specific tariff for such technologies 
on a case to case basis’ – CERC Petition No. SM/03/2016 (Suo-Motu). 
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one-third of the projects were delayed due to the procedural delay caused by the concerned 
authorities.11  

With innumerable issues arising out of environmental legislations and administration, it is the Indian 
Judiciary that has kept the work going. International legal experts have considered Indian Courts as 
pioneer in introducing innovative mechanisms and laying down various new principles with respect to 
that. In the field of solid waste management, perhaps no judiciary in the world has devoted that much 
of their time, hard-work and innovativeness in preserving and enforcing the rules as done by the Indian 
Judiciary.12 To protect the environment from the various kinds of wastes including MSW, besides the 
existing laws the courts have relied on the public trust doctrine, polluter pays principle, precautionary 
principle, exemplary damages principle, polluter fine principle, doctrines of strict and absolute 
liability, model of sustainable development and inter-generational equity principle. All of these, at the 
end, sum up to one result that is no development can be done on the cost of the environment.  

One of the landmark cases which opened the gates for a series of cases bring a revolutionary change 
in the approach of the courts in matters concerning the solid waste handling was Municipal Council 
Ratlam v. Vardhichand and Ors.13 In this case, the people residing within the jurisdiction of Ratlam 
Municipality were suffering from open drains and public excretions caused by nearby slum dwellers 
moved the Sub-Divisional Magistrate under Sec. 133 CrPC seeking action regarding construction of 
pipelines and adequate drainage system to get rid of the filth and stop the nuisance towards the general 
public. The Municipality defended themselves using the argument of paucity of funds as the major 
cause of the omission. The Magistrate gave directions to the Municipality to draft a plan within six 
months for removing nuisance. The High Court approved the order of the Magistrate due to which the 
Municipality appealed before the Apex Court. The order of the High Court was upheld by the Supreme 
Court and Krishna Iyer J. directed the Municipality to take immediate action within its statutory powers 
to construct sufficient number of public latrines having water supply and scavenging services, drains, 
cesspools and also to provide basic amenities to the public. The Supreme Court also approved of the 
use of section 133 CrPC for removal of public nuisance. The Court also remarked that a responsible 
municipal council which was constituted with a specific reason to preserve public health and to provide 
better infrastructure and finances cannot run away from its principal duty by pleading financial 
inability.  

One of the cases following the above landmark judgment was B. L Wadhera v Union of India14 (Delhi 
Garbage Case). In this case a writ petition was filed under Article 32 by which the Petitioner sought 
directions for the Municipal Corporation of Delhi (MCD) and the New Delhi Municipal Council 
(NDMC) to perform their duties of collection, removal and disposal of solid waste as well as other 
kinds of wastes in the capital. The Apex Court issued two interim orders, directing the Delhi 
administration to perform their duties. With due consideration of Delhi Municipal Corporation Act, 
1957 and the New Delhi Municipal Council Act, 1994 the Court observed that both, MCD and NDMC 
have statutory obligation to keep the city of Delhi cleaned and they cannot absolve themselves of their 
duties by any excuse. 

In another landmark case of Sat Priya Mehamia Memorial Education Trust and Anr. v. State of 
Haryana and Ors.15, the Punjab and Haryana High Court clearly suggested that judicial process must 
not be used for fixing the lifespan for landfill sites in Haryana. In this case, the Petitioner approached 
the High Court to seek an order preventing dumping of waste and prayed for its disposal by Rohtak 

 
11 supra note 7. 
12 The supreme court of other countries such as USA, Canada, Australia, New Zealand and Brazil also became part of 
environmental jurisprudence in their respective countries (186th Law Commission Report of India 2003). 
13 Municipal Council Ratlam v Vardhichand and Ors., AIR 1980 SC 1622. 
14 B.L. Wadhera v Union of India, AIR 1996 SC 2969. 
15 Sat Priya Mehamia Memorial Education Trust and Anr. v State of Haryana and Ors;, 2009 SCC OnLine P&H 3214. 
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Municipal Council. They had also contended that though the landfill site has been used for over 25 
years, still it should be closed. The Bench ruled: Whether or not a site can be used any further, would 
depend upon the size of the site and the quantity of solid waste being dumped on the same and the 
methods for its eventual disposal whether by process of decomposition or otherwise. 

Also, to consider the aspects of the offences such as public and private nuisance as an essential part of 
the mechanism concerning solid waste management, it is important to understand the role of 
subordinate courts.16 This could be best explained with the help of another landmark judgment, Almitra 
H. Patel v. Union of India17. In this case a writ petition was filed by Almitra H. Patel in 1996 regarding 
the management of solid waste disposal in four metropolitan cities—namely, Mumbai, Chennai, 
Calcutta and Delhi. It also referred to Bangalore, but the Court took up the case of National Capital 
Territory of Delhi. The Petitioner made the allegations of the deficient practices adopted by the 
municipalities which were in use then. He contended that there is clear impact on the health of the 
people by the poor management of solid waste by the municipalities in these cities. Though he was in 
appreciation of the guidelines and recommendations made by the CPCB for the management of solid 
waste but he was against the practices which were actually in use. CPCB, in its reply, submitted that 
the duty of management of solid waste lies on the municipalities which are under the administrative 
control of respective states/union territories. At the Union level, the Ministry of Urban Affairs is the 
nodal ministry that is responsible with such matters. On the basis of these proceedings, the Supreme 
Court appointed a Committee headed by Mr. Asim Burman, who was the Commissioner of Calcutta 
Municipal Corporation, to evaluate and work on the issue of municipal solid waste management. The 
terms of reference for the Committee was to check the aspects of urban solid waste management, 
especially regarding improvement in conditions of both, formal and informal sector. The Committee 
worked as per the suggestions of the Supreme Court. The pronouncement made by the Supreme Court 
compelled the Central Government, the Ministry of Environment and Forest to notify the Municipal 
Solid Waste (Management and Handling) Rules, 2000. This case highlighted the requirement for door-
to-door collection of waste, its segregation at source and also the need of technologies for the handling 
of waste and final disposal. 

In Almitra H. Patel v. Union of India,18 the Apex Court observed that initiatives such as “Svachha 

Bangalore” involving segregation of recyclable waste/non-biodegradable waste as well as domestic 
hazardous waste at source by means of door-to-door collection by municipal workers or with the help 
of private contractors which can and should-be -role model for other cities particularly in Delhi. The 
Court further directed that schemes like these should be initiated at the earliest. The Court also directed 
the MCD and NDMC  to file an affidavit regarding each of the recommendations in Burman 
Committee report. The court pointed out that the disposal of wastes and identification of person or 
body to be fined was the responsibility of NDMC and it may do so in accordance with law. The court 
also laid emphasis that the slum clearance is interrelated with solid waste disposal because slums 
generate a great deal of solid waste adding to Pollution as borne out by report of Central Pollution 
Control Board. 

In Satpal Singh & Ors. v. Municipal Council Gardhiwala and Ors.,19 the National Green Tribunal held 
that the Municipal Council have failed to implement Municipal Solid Wastes (Management and 
Handling) Rules, 2000 and also to discharge the duties that were vested in them under the Punjab 
Municipal Act, 1911. They have also failed to ensure that the Fundamental Right available to the 
people under Article 21 of the Constitution of India is taken care of. It was held that the right to life 
includes the right to pollution free environment. Having regard to the concerned issue, NGT allowed 

 
16 The Code of Civil Procedure, 1908, No. 5, Act of Parliament, 1908, Ss. 9 and  91. 
17 Almitra H. Patel v Union of India, (2000) 2 SCC 166. 
18 supra note 9.  
19 Satpal Singh & Ors. v Municipal Council Gardhiwala & Ors., M.A. No. 788/2014 in O.A. No. 15/2013 (THC). 
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the application and directed the Municipal Council to take appropriate actions. The tribunal also 
directed the Respondents to take a quick action for shifting the dumping ground “Hada Rori” to a 

suitable place outside the limits of Municipal Council and if necessary by acquiring a suitable land, 
after negotiating with the owner of such land and to complete the shifting process within a period of 
six months thereinafter. 

  

POLLUTION IN RIVER GANGA 

River Ganga, also known as the Ganges, is a river which flows through the plains of Northern Indian 
subcontinent. It is regarded as a holy river in Hinduism having a wide course of stream. Rising in the 
Himalayas and flowing all the way to Bay of Bengal covering a length of 2510 km, the River Ganga 
supports millions of people. This river holds a unique place in the Indian culture. Having witnessed 
civilizations passing by, however, today it has become a victim of unmonitored urbanisation and 
industrialisation. On 5th November, 2008, the river Ganga was declared as the National River of India 
by the Government of India considering the value it holds in the hearts of the people, especially by 
those who inhabit along its course. The entire stretch of River Ganga can be divided into three parts. 
The first stretch of 294 km starting from Gaumukh till Haridwar in the state of Uttarakhand. It is known 
as the ‘Upper Ganga’. Then arrives the range of ‘Middle Ganga’ which is a stretch of 1082 km 

continuing till Varanasi, Uttar Pradesh. At the end, it is the ‘Lower Ganga’ right till Ganga Sagar in 

West Bengal covering a distance of 1134 km. The river flows through extreme and varied 
circumstances including high altitude regions with rocks and boulders, flowing down to the Northern 
Plains, which are one of the most fertile regions in the world and also one of the most densely populated 
places. Here, it carries a high quantum of pollutants dumped into Ganga by the industries and 
households. The final stretch faces sediment transport and deposition resulting into increase in its water 
levels, sometimes causing floods.  

As per Section 2(e) of the Water (Prevention and Control of Pollution) Act, 1974,20 pollution is defined 
as “such contamination of water or such alteration of the physical, chemical or biological properties 
of water or such discharge of any sewage or trade effluent or of any other liquid, gaseous or solid 
substance into water (whether directly or indirectly) as may, or is likely to, create a nuisance or render 
such water harmful or injurious to public health or safety, or to domestic, commercial, industrial, 
agricultural or other legitimate uses, or to the life and health of animals or plants or of aquatic 
organisms” 

In other words, water pollution21 is the “direct or indirect discharge by man of substances or energy 
into the aquatic environment resulting in hazards to human health, harm to living resources and 
aquatic ecosystems, damage to amenities or interference with other legitimate uses of water.” 

It has been observed that approximately 80% of India’s surface water resources are polluted.22 And, 
the water of one of these sources, i.e. river Ganga, has been declared unfit for drinking as well as for 
other purposes.23 The situation has, in fact, got worse from the past years increasing the quantity of 
pollutants in the river.24  

With respect to the abovementioned definitions of water pollution, it is convenient to establish the 
sources of pollution to be very general and non-specific. Majorly, river Ganga has been polluted by 

 
20 Water (Prevention and Control of Pollution) Act, 1974, No. 6, Act of Parliament, 1974 (India). 
21 Halsbury’s Laws of England, 4th Edn., Vol. 38. 
22 Urban Wash: An Assessment of Faecal Sludge Management Policies and Programmes at the National and Select States 
Level, WaterAid (2017).   
23 Sustainability of River Ganga Water, CPCB (2019). 
24 RTI F. No. I-11011/134/2018/SMD/NMCG given by Ministry of Water Resources, Govt. of India. 
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municipal wastes, sewage, animal waste, fertilizers and pesticides, agricultural waste and most 
importantly, the industrial waste.  

To counter the issue of pollution in the river Ganga, the first major initiative ever taken was by the 
Central Pollution Control Board and the Central Government under Prime Minister Rajiv Gandhi in 
the form of the Ganga Action Plan in 1984. This initiative is commonly referred to as GAP I. It was 
implemented to tackle the pollution caused in the river by municipal sewage which was the biggest 
cause of pollution at that time constituting a total of 75% of the river pollution. The programme also 
tackled other causes of pollution by constructing public toilets, crematoria, renovating and improving 
the conditions and facilities at bathing ghats, etc. in the areas nearby the river. Under this initiative, 
the pollution control and prevention was undertaken with the help of the then existing laws of the 
country without using any public funding except for one Common Effluent Treatment Plant (CETP) 
in Kanpur.25 As per a CPCB survey report twenty five towns were identified in 1985 and the amount 
of total sewage which was generated was found to be 1340 million litres per day.26 This issue was 
proposed to be covered under this initiative. The first phase, i.e. GAP I, was planned to cover 873 
million litres per day (65%) due to lack of resources. The rest of the sewage was corresponded to the 
second phase of Ganga Action Plan which was already in progress. GAP I was officially closed on 
31.03.2000. For the remaining tasks, the second phase of Ganga Action Plan was planned to work but 
after the introduction of National River Conservation Plan (NRCP) in 1993, GAP was merged along 
with it. During these initiatives, the water quality of Ganga was improved to some extent.27 Also, the 
river water quality showed immense improvement (in terms of DO and BOD) as compared to pre-
GAP era.28 

However, the issue of pollution in river Ganga still continued. Though these initiatives were successful 
in controlling further worsening of the water quality of river Ganga but they did not help in improving 
to a significant level as the improvement was shown only in certain specific parts but there was not 
any significant improvement in the entire stretch.  

Later in 2014, Namami Gange Programme was initiated by the Department of Water Resources, River 
Development & Ganga Rejuvenation, Ministry of Jal Shakti under the leadership of Prime Minister 
Narendra Modi with a massive budget of ₹20,000 crore. However, it has been found in the reply to 
India Today’s RTI application29 that there has been a 58% increase in contamination majorly from 
faecal coliform bacteria in Varanasi’s waterway. As per the reply, Ganga samples collected from 
Varanasi’s Malviya Bridge showed bacterial contamination of more than 20 times of the official 

standard. This component usually exists because of sewage and presence of pathogenic organisms in 
the sample. It was also mentioned in the reply that there were five priority drains in Varanasi with a 
combined flow of one million litres per day. Today, there are around 144 drains in total which expel 
its effluents in the holy river and the Government has only been able to shut 10 new drains as the 
response from the Ministry suggests.   

Even with these initiatives taken by various governments the nation has not been able to witness a 
clean Ganga after all. In all these programmes, there existed certain loopholes or limitations because 
of which the governments have constantly failed to bring a significant impact. The major reasons for 
such a failure are threefold. 

1. Inadequate technology 

 
25 Ganga Action Plan, Sixty Second Report of the Public Accounts Committee, MoEF, Govt. of India (2004). 
26 Available at <https://pib.gov.in/newsite/erelcontent.aspx?relid=18777> (last visited on 13-10-2019). 
27 Ibid. 
28 Status Paper on River Ganga, National River Conservation Directorate, MoEF, Govt. of India (2009). 
29 RTI F. No. I-11011/153/2018/SMD/NMCG given by Ministry of Water Resources, Govt. of India. 

https://pib.gov.in/newsite/erelcontent.aspx?relid=18777
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Prof. Vinod Tare and Purnendu Bose of IIT Kanpur explain30 that the main ideology behind 
water treatment in India has always been to set up STP’s either by constructing new ones or 

renovating those which already exist. The objectives of STP’s were met by using low cost 

‘waste stabilization ponds’, ‘conventional activated sludge process’, ‘trickling filter’ and ‘up 

flow anaerobic sludge blanket’ treatment systems. Also, because of the low efficiency of the 

technology in use, the programmes failed to tackle the issues as planned.  

2. Institutional failure 

It has always been a concern in India that policies are planned but the authorities fail to 
implement them in the manner they are decided. The stress over this problem is given in CAG 
report31, PAC report32 and also in other CPCB reports.  

3. Lack of political will 

The political class presiding over various ministries and serving the nation lacks the will to 
take a discernible action for this cause. The tactic used is just to woo the people treating them 
as a mere vote bank by making hollow promises. Unprecedented amount of money is spent 
every time but the nation never witnesses any significant improvement.  

 

Thus, there is an urgent need to bring new, innovative and technologically advanced policy framework 
to solve the problem of river Ganga as the policies currently in use are not just insufficient but improper 
as well. They are not showing any favourable result but in fact, the water quality of the river is actually 
deteriorating.  

 

CONCLUSION 

India has significantly done half of its job by framing laws with the objective of conserving the 
environment. With a greater emphasis given to the two contemporary issues of solid waste 
management and Ganga rejuvenation, a number of regulations have been drafted and various initiatives 
have taken place as discussed above but the problem lies with the implementation of the plans. Even 
today, there lies a major gap between the enactment and implementation of the environmental schemes 
due to the lack of seriousness in the working of administrative and political class. This causes the 
environmental problems to persist in the country.  

There exist enough ambiguities in the latest Solid Waste Management Rules, 2016 as well as in the 
Namami Gange Programme currently in order. There have been various expert comments and analysis 
given to the authorities but no suitable action has been done yet in order to eradicate the loopholes or 
even limit them. The laws on both the issues desire to be stringent which actually provide for 
conservation and protection. The objective requires to be the same though that is, to protect the 
environment along with the interest of all stakeholders.

 

 

 

 
30 Prof. Vinod Tare and Purnendu Bose, Compendium of Sewage Treatment Technologies, NRCD Report (2009). 
31 Ganga Action Plan, Report of Comptroller and Auditor General of India (2000). 
32 Dr. Kalyan Rudra, Water Resource and Its Quality in West Bengal, West  Bengal Pollution Control Board (2009). 
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INTERNET TROLLING & RULE OF LAW: A CRITICAL STUDY 

- Siddhant Singh1 

 

ABSTRACT 

With, the rapid development of the social media platforms, which are seen as the important 
instruments for the advancement of the principle of freedom of speech and expression in this modern 
time of global village, has opened new avenues for committing the crime and brought new impetus 
Infront of the courts to uphold the very concept of rule of law without hampering the democratic 

principles of the society. Therefore, with the emergence of the wider scope of cyberspace, there is the 
emergence of the dilemma for the ways to balance the very concept of the rule of law and the natural 

rights of the individuals and to devise new methods to do the same.  This paper focuses on the 
concept of ‘online trolling’ which has become a new medium for hate speech, thereby impacting 

individuals’ natural rights and right of protecting one’s dignity and its ways devised by the 

contemporary legal system present around the globe. The paper tries to bring out the solution for the 
problem through various medium of regulatory and self-regulatory mechanisms as adopted in 
Europe, North America and Australia (in the various forms of self-regulation). Therefore, in 

furtherance of the said goal the comparative analysis of various state laws( mainly Australia, the 
U.S, the U.K., New Zealand and India) around the globe and unique policy framework adopted by 

different states and their authorities to encounter the said problem of ‘online trolling’ also the 

decisions given by various human rights courts and tribunals have been analysed. At last, the 
situation regarding the same prevalent in India is briefly discussed by analysing various laws and 

judicial precedents established by the various courts. 

Keywords: Online Trolling, Rule of Law, Grapevine Effect, Repetition rule, Defamation, right to be 
forgotten, Self-Regulation. 

 

INTRODUCTION 

Recently a Supreme Court Judge, talked about the horrors and lacunas of using social media, thereby 
insisting on the major problem faced by the individuals in the society in the form of hate speech and 
trolling resulting in the character assassination of an individual due to lack of regulatory mechanism 
and law for the same.2 Expressing his displeasure with the present condition of the laws to encounter 
such adversity, the Apex Court asked the Indian government to draft a set guideline to regulate the 
same. 

From relative obscurity in the early 2000s, social media has grown to a level of acceptance, accordingly 
around 2.7 billion people use at least one of the services of Facebook, Inc. 3  New Social Media 
platforms are growing and maturing at a rate, limited only by the development of the technologies 
which underpin them. 

With the advent of these evolving technologies, there comes an impediment Infront of the law to cope 
with the changing mediums of the crime in the society. In the recent cases due to the emergence of end 
to end encryption and other technological barriers it is becoming extremely difficult to apply the old 
laws in the present cases and to find out the real perpetrators of crime. Among many new ways of 

 
1 Student, 3rd year, BA LLB (H), Hidayatullah National Law University, Raipur 
2 Krishnadas Rajgopal, ‘Supreme Court judge says he is thinking of renouncing his smartphone’ The Hindu, (New Delhi, 
Sept. 24, 2019). 
3 ‘Company Information’ (Facebook) https://newsroom.fb.com/company-info/  accessed 7 October 2019. 

https://newsroom.fb.com/company-info/
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spreading of hate speech in social media, one such way is by ‘trolling’. As per a psychological study 

published by the University of Manitoba, in Canada, it is observed that the trolls exhibit the personality 
traits of narcissists, psychopaths and sadists – taking pleasure in the suffering of others and lacking 
remorse or empathy for their victims.4 These actions of trolling have their consequences as actress 
Charlotte Dawson who committed suicide, had unpalatable relation with the trolls. 

Therefore, this paper tries to analyse the existing laws present around the globe to counter the various 
problems in social media, specifically hate speech and defamation. The part I of the paper talks about 
the problems and issues faced by the individuals in social media and its effects (especially defamation), 
on the other hand part II throws light on the present mechanism available around the world to counter 
the said issues, there is also discussion about the effectiveness of self-regulation over legal regulation 
on the social media platforms. At last, part III talks about the present laws available in India to counter 
the issue and changes which needs to be adopted by the Indian legal system to encounter the problems 
of social media. 

 

TROLLING & HATE SPEECH IN SOCIAL MEDIA 

Social Media is the next iterative step in the history of communications. It combines the broad reach 
of broadcast media with the interactive nature of interpersonal communications. In doing so it has 
overwhelmingly removed the barriers to entry which applied to most traditional media: an individual 
does not even need a postal address or a telephone landline, much less access to printing presses or 
traditional broadcast infrastructure, to have their content disseminated and consumed on social media. 

However, it can be safely be said that due to free and boundless application of the social media there 
has been the creation of the nexus of exceptional reach and intimate networking, thereby, 
supplementing the offences like stalking, harassment and bullying in the cyberspace, also with the 
advent of sophisticated privacy technologies like end-to-end encryption has resulted in a formation of 
humongous challenge in front of the law enforcement agencies to counter the said offences. Recently 
the Supreme Court of India emphasised on the balancing act which need to be maintained between the 
privacy of an individual and the rule of law.5 

 Internet culture often categorizes hate speech as “trolling,” but the severity and viciousness of these 

comments has evolved into something much more sinister in recent years, lately the target of these 
obnoxious comments are people of colour, women and religious minorities, who have spoken out about 
online harassment and hateful attacks for as long as the social media platforms have existed, calling 
for tech companies to take action to curb them. 

As per the abovesaid report6, trolls resemble like the ‘Joker villain’, which act as “agents of chaos on 

the internet”, who are insatiably nasty, unreasonable and are online sadists. They love to create havoc 

and argue with other people mainly due to an abusive childhood, mental illness/ problems and other 
psychological disorders.7 The word troll is a slang for a person who deliberately starts arguments on 
the internet with the aim of provoking an individual or group into a reaction. 

It can be rightly be observed that, with the advent of social media there had been increase in offences 
of hate speech and trolling resulting in the problem of defamation and hatred in society. However, due 

 
4 Erin Buckels, Paul Tapnell, Delroy Paulhus, ‘Trolls just want to have fun’ (2014) PID 97, 98-102 (2014). 
5 Supra 2. 
6 id 
7  Prashant Mali, ‘Trolls, Trolling & Law’  (Academia, January 2015) 
<https://www.academia.edu/10237949/Troll_Trolling_and_Law_in_India_By_Prashant_Mali> accessed 7 Oct. 2019. 

https://www.academia.edu/10237949/Troll_Trolling_and_Law_in_India_By_Prashant_Mali
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to ever evolving sophisticated privacy technology in the social media, most of the crimes of this nature 
go unpunished and unrecognised.  

 

DEFAMATION 

As, talked earlier, the paper focuses on the impact of social media platforms on the social life of an 
individual, therefore, the consequence of the hate speech and trolling could result in the defamation 
proceedings, so it would be better to get introduced to certain principles of defamation. 

Now a days the presence of defamation laws in a legal system is inevitable, the very reason the said 
laws are there to protect a fundamental human right that no one shall be subjected to unlawful attacks 
on honour and reputation8, Apex Court of India has also upheld the right of an individual to live with 
dignity.9 

The offence of defamation could be said to be an old tort, applicable on Conventional form of 
communication to newly developed platforms of social media. Mainly the ingredient which need to be 
cleared while applying the defamation law on the social media platform is that, what can be considered 
as publish? and who can be regarded as publisher? 

Broadly it can be said that, websites are subject to the same laws as any other media, but the recent 
explosion of web-based journalism, message boards and other public contributions has thrown up a 
welter of new questions as to how the law is applied to these platforms.10 Among many cases decided 
by the Courts regarding the identification and liability of the publisher, in one of the case11, the court 
in U.K has recognised the Internet Service Providers (ISPs) as not to be held liable as per the 
Defamation Act, 1996 as the court recognised ISPs as ‘secondary publishers’, however the situation 

reverses if the ISPs have the knowledge about the posting of defamatory material in the cyberspace. 

In another case12 related to the sharing of hyperlink of a video in an article written by a journalist, was 
not held to be the publication by the European Court of human rights in which the court emphasised 
on the importance of the balancing between the right to reputation and right to freedom of speech and 
expression. It was observed by the court that hyperlink as a tool in the cyberspace is different from 
conventional tools of publication, as they simply directs the user to the contents present elsewhere in 
the internet and the person sharing the link might not have the control over the contents of the website, 
to which the link directs and Further, the content behind the hyperlink had already been made available 
by the initial publisher on the website to which it led, providing unrestricted access to the public. 

In one of the cases which is regarded as ‘Twibel’ by the US media, in which celebrity Courtney Love 
was sued by her former lawyer for a tweet in which she suggested the lawyer had been ‘bought off’. 

However, the defence of Ms. Love was accepted by the Court, on the ground that at the time of tweet 
she didn’t know about the untrueness of the information. Nevertheless, the said case could had been 
held defamatory by the Australian Courts.13 

After the publication had been made in a social media platform, the extent of the publication can be 
determined by the number of followers or friends on Twitter or Facebook respectively, however when 
the said thing can’t be estimated then the court can apply the principle of grapevine effect according 
to which it is inferred by the court that the damage of reputation is caused to much wider dimension 

 
8 International Covenant on Civil and Political Rights art. 17, Dec, 16, 1966, 999 U.N.T.S 171. 
9 Minerva Mills v. Union of India, AIR 1980 SC 1789. 
10 Duncan Bloy, Sara Hadwin, Law and the Media (2nd edn, 2013) 130. 
11 Bunt v. Tilley, [2006] EWHC 407 (QB). 
12 Magyar Jeti ZRT v Hungary, [2018] 12 WLUK 615 
13 Patrick George, Social Media and the Law (1st edn, Lexis-Nexis 2014) 141-142. 
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and not just to the original recipients. This principle helps in determining the seriousness of the damage 
incurred by the claimant.14 

Another issue concerning the tort of defamation committed through social media platform is the 
confusion regarding the jurisdiction of a court, as each receipt of a defamatory publication is a separate 
publication and therefore constitutes a separate cause of action, a defendant may be sued in any number 
of jurisdictions. As per the traditional English law defamation takes place where the material is 
received and read.15 However, recently in a case of The Bussey Law Firm PC v. Page16 a law firm 
situated at the state of Colorado (US) was defamed by the defendant in England by writing a fake 
google review about the firm, in this case the important feature was that the English Court awarded 
compensation to the firm even by surpassing the principle of Lex Loci Delicti ( according to it if there 
are the conflicting laws present of different countries then the law of that place will be applicable 
where the said offence takes place), nevertheless the claimant had to satisfy Double Actionability Rule, 
according to this rule English legal standards of free speech protection must always be applied by 
English courts, regardless of the location of the relevant communication, as a matter of ‘public policy’ 

which overrides the usual respect given to foreign law.17 

Another important issue in the tort of defamation committed in the social media platform is the extent 
of the liability of an individual who repeats or republishes the defamatory matter, generally the repeater 
is liable as same as the original publisher.18 However, in today’s era of cyberspace where easily the 

republished material can go ‘viral’, the serious question arises as to whether the said number of people 
can be held liable for republication or retweeting the impugned matter. This question was answered in 
Lord McAlpine v. Bercow19 in this case the court upheld the fact that the original publisher can be sued 
along with the person who participated in the republication, in this case the defendant was held liable 
based on the repetition rule, according to which if defendant repeats a defamatory allegations made by 
another, he or she is treated as if he or she made the allegation themselves, even if he or she attempts 
to distance themselves from the allegation.20 

Another, interesting issue related to the defamation in the internet is the role of the intermediaries in 
the said offence, as now a days in case of any problem related to the inability to trace the real offender, 
the law enforcers turn their attention towards the intermediaries like Google and Facebook, on that 
point, number of proceedings have been brought against their local entities in Australia, New Zealand 
and UK, however it is reasonably settled that these entities, subject to contrary, do not have the ability 
and the claims made against them have been stuck out.21 In a recent case of Tamiz v. Google Inc,22 it 
was held by the English Court of Appeal that google provides a platform along with the advertising 
for the blogs and has the capacity for control over them, this did not make it a primary publisher in the 
sense that it would be vicariously liable for the users, the court also upheld the fact that unless it knew 
or ought to by the exercise of reasonable care to have known that the  publication was likely to be 
defamatory, the google is also not a secondary publisher. 

Taking the discussion forward the High Court in Australia in a case23 involving the displaying of 
advertisement by google, which were misleading the court upheld the principle of ordinary reasonable 

 
14 Fentiman v Marsh, [2019] EWHC 2099 (QB). 
15 Church of Scientology of California v. Commissioner of Metropolitan Police ,(1976) 120 SJ 690. 
16 The Bussey Law Firm PC v. Page, [2015] EWHC 563 (QB). 
17 Alex Mills, ‘The Law Applicable to Cross-Border Defamation on Social Media:  Whose law governs free speech in 
‘Facebookistan’?’ (2015) 7 JML, 1-35. 
18 John Fairfax Publications Pty ltd. v. Obeid, (2005) 64 NSWLR 485. 
19 Lord McAlpine v. Bercow, [2013] EWHC 1342. 
20 Flood v. Times Newspaper Ltd, [2012] UKSC 11. 
21 Ghosh v. Google Australia Pty Ltd, [2013] NSWD 146; A v. Google New Zealand [2012] NZHC 2352.       
22 Tamiz v. Google Inc., [2013] 1 WLR 2151. 
23 Google Inc v. ACCC, (2013) 294 ALR 404. 
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recipient, accordingly as per the court  a reasonable user of internet knows that Google Inc is not the 
‘the maker, author, creator or originator of the information in a sponsored link’. 

Recently, with the evolving nature of the character threat as posed by the social media, there had also 
been the derivation of the new remedy by the court with the recognition of Right to be Forgotten24 , 
according to which the search engines have to delete embarrassing or out-of-date information when 
requested by the individuals concerned.25 However, with the recent ruling the said right to be forgotten 
would be applicable only locally, i.e., in E.U member countries and the information about the 
concerned person will be available outside the area. 

 

SELF -REGULATION: A NEED OF THE HOUR 

With the ever evolving and developing nature of the cyberspace and the increasing involvement of the 
people in the social media platforms, there appear to be the vacuum in respect to the regulatory 
mechanism in the individual legal system around the world. As discussed in the earlier part of the 
paper, that various judicial ruling has been there to overcome the lacunae present in the legal sphere, 
however, there still seems to be lot of grey area in the present legal framework governing the world of 
internet. As discussed in various case laws, that court always tries to balance the right to reputation 
and right to freedom of expression, nevertheless, with the recent emerging law in the present time the 
courts have upheld the fact that any material which results in defamation to the concerned party, that 
particular material should be removed from the internet.26 

Which means those with the media nous and resources to complain can stifle remarks about them. It 
is now becoming much easier to trawl the digital universe to find references to a person or company 
and raise an objection to it. Moreover, with the ever evolving technological barrier it is becoming 
almost impossible to find out the real identity of the perpetrators of the crime, this again points towards 
the delicate balance which needs to be made with respect to the state sovereignty (duty to maintain law 
and order) and the individual right to privacy and right to freedom of speech and expression which 
was the bedrock of the recent judgment delivered by the European Court of Justice with respect to the 
individuals’ ‘right to be forgotten’.27 

While the debate related to the importance of the regulation of state against the self-regulation/private 
law doctrine, goes on, one can see a glimpse of solution in the statement given by A.V Dicey, according 
to which at the time when there was the vacuum related to the various legal principles like rule of law, 
written constitution, etc. in U.K at that time adoption of private law secured the substantive rights of 
citizens.28  

As per the early cyber liberals, it was argued by them that the cyberspace as a platform is different 
than any other physical sphere in the sense that the former can provide a space which is not state 
governed and thereby opens the possibility for the umpteen possibilities, without the fear of any 
draconian law, therefore, this view upholds the self-regulation of the cyberspace.   

It can be said that, the self-regulation of internet involves many regulatory subjects, including e-
commerce, technical protocol and domain-name management (through the Internet Corporation for 

 
24 Google Spain SL v Agencia Espanola de Proteccion de Datos, [2014] 3 W.L.R. 659. 
25  Sarah Marsh, ‘right to be forgotten' on Google only applies in EU, court rules’ The Guardian, (London September 24, 
2019). 
26 Google Spain SL v Agencia Espanola de Proteccion de Datos, [2014] 3 W.L.R. 659; Tamiz v. Google Inc., [2013] 1 
WLR 2151. 
27  Leo Kelion, ‘Google wins landmark right to be forgotten case’ (BBC, 24 September 2019) 
<https://www.bbc.com/news/technology-49808208> accessed 9 October 2019.   
28 A.V. Dicey, Introduction to the Study of the Law of the Constitution (10th ed. 1959) 187-188. 

https://www.bbc.com/news/technology-49808208
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Assigned Numbers and Names- ICANN). However, most of the public concerns and debate has 
focused on illegal and harmful content. There is a difference between the enforced self-regulation 
(government threat) and voluntary self-regulation (government cooperates with industry). Thereby, 
following relationship can be seen after analysing above two.29 

1. Mandated self-regulation Enforce norms defined by the Government 

2. Coerced (enforce) self-regulation Creation of norms by the “collective group” 

in response to government threats of 
statutory imposed regulations. 

3. Sanctioned self-regulation Creation of norms by “collective group” 

subject to the approval by government. 

4. Voluntary self-regulation No-Active state involvement. 

 In this first two are enforced self-regulation and the other two are voluntary in nature. 

Supporting the very fact of the, self-determination as per Lastowka and Hunter  “the complexity of 

ascertaining a virtual world's emerging legal rules and balancing them with participant and provider 
interests will result in bad decisions by real-world courts on virtual disputes”.30 As per them, the 
community of cyberspace (cyborg) shall propound its own norms and rules so as to reduce the 
applicability of conventional laws. 

Nevertheless, as in the context of the emergence of the cyborg, there is also presence of competitive 
self-regulatory regime as the said institution differs according to geography, as each region or state has 
different needs and demand. Further, it can be said that there is an absence of a monolithic industry in 
the case of the Internet, which can speak for the whole of the Internet. The interesting example on the 
said cooperation is EuroISPA- which is a pan-European association of the Internet Service providers 
Association of some EU member states. It is the world’s largest association of ISPs.31 

COMPARATIVE PRACTICES 

Europe 

In a recent study conducted by UNESCO offers how the self-regulatory body in South East Europe 
(Albania, Bosnia and Herzegovina, Montenegro, North Macedonia, Serbia,Turkey and Kosovo (under 
UNSCR 1244),) have been adapting to the digital era, which brought about new challenges to media 
ethics and professionalism.32 

 Accepting 
Complaints 
About 

Standards 
adapted to 
new digital 
ethical 
challenges 

Online Media 
Represented 
within 
members of 
Press Councils 

Complaints 
About hate 
speech online 
accepted 

Complaints 
about 
UGC/ 
Readers’ 

Comments 

Albania All Kinds of 
Media 

Planned Planned ✗ ✗ 

 
29 Monroe E. Price, Stefaan G. Verhulst, Self-Regulation and the Internet (1st ed. 2005) 11. 
30 Nicolas Suzor, ‘The Role of the Rule of Law in Virtual Communities’ (2010) 25 BTL.J 1824. 
31 Supra 30 at 14. 
32 UN Education and Scientific and Cultural Organisation, Media self-regulation in South East Europe: guide to best 
practices for the digital age, at 6, U.N. Doc. BRI-CI/ 2019/02 (2019). 
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Bosnia Print and 
Online 

✓  ✓  ✓  ✓  

Herzegovina Print, online, 
news agency 

✓  ✓  ✓  ✓  

Montenegro All Kinds of 
Media 

✓  ✓  ✓  ✓  

North 
Macedonia 

All Kinds of 
Media 

✓  ✓  ✓  ✓  

Serbia Print and 
online 

✓ ✓  ✓  ✓  

Turkey All Kinds of 
media, 
including 
institutional 
mass 
communication 

Ongoing ✓  ✓  ✗ 

This result table is presenting the basic indicators of how press and media councils in South East 
Europe have adapted to the growth of online media. 

At the same point of time there had been various other initiatives in other European countries like 
establishment of ISPA in Belgium, AFPI in France, ISPA in Ireland, @IIP in Italy, ICTF/FSM in 
Germany and Internet Watch Foundation (IWF) in UK, etc. There is also the international endeavour 
to implement and manage an internationally acceptable voluntary self-rating system. 

There is also the establishment of the hotline mechanism to counter the illegal contents in the internet, 
the establishment of INHOPE (Internet Hotline Providers in Europe) has been one of the most 
significant step towards industry financed self-regulatory mechanism in Europe. 

North America 

There had been lot of development in the context of self- regulation in the US and Canada. Even the 
Task Force on Internet Use of the Information Technology Association of America (ITAA) in its 1995 
report titled “Internet, Free Speech, and Industry Self-Regulation” appreciated the importance of the 
self -regulation in the region. 

Several high-level summit such as the Bertelsmann Information Content Summit on Internet content 
and child protection has taken place for deliberation on the said approach of self-regulation. In addition 
to that various states initiative have started in U.S , for example in Texas in the form of Texas Service 
Providers Association (TISPA).  Also, in Canada, the Canadian Association of Internet Providers 
(CAIP) created in 1996, has issued a voluntary code of conduct.33 

Australia 

In Australia generally the Internet Content is regulated by the regulatory organisations like Australian 
Communications and Media Authority (ACMA) and Office of film and literature classification 
(OFLC). There also had been many non-regulatory mechanisms like hotline, filtering, rating systems 
and education and awareness.  

 
33 Supra 30 at 20. 
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After, seeing the various ways of self-regulation in different areas of the world it can be said that the 
effective self-regulation requires active consumer and citizen consultation based on shared 
responsibility at all stages of development and implementation. It can also be emphasised that due to 
the transnational nature of Internet communications, coordinated activity among these agencies is an 
essential element of self-regulation. 

Therefore, now we will distinguish between the conventional/traditional form of regulation with the 
newly emerging self-regulation: 

Traditional ways of content control New Approach- Self-regulation 

1. Government regulation through: 
• Licensing systems (program code) 
• Program Scheduling (watershed) 
• Physical bottlenecks (broadcasting 

responsibility) 
• Statutory complaints mechanism 
2. Single institutional approach (monopoly) 
3. Sector specific rules 
4. Media ownership rules 

1. Self-Regulation through: 
• Codes of Conduct (To ensure model code of 

conduct) 
• Rating and Filtering Technology 
• Technical Bottlenecks (parent 

empowerment) 
• Hotlines 
2. Promotion of private law doctrines. 

 

STATE REGULATION IN THE INTERNET: COMPARATIVE ANALYSIS 

As seen above, it is said that the best way to regulate internet is through by allowing self-regulation, 
however it is observed that at points not every time the internet industry can be left on its own, as it is 
not the unilateral exercise to find out the legality of a content which is deemed to be fit to be published 
in internet, as the rights like freedom to express and speech is at stake. Supporting the said argument 
even Facebook founder Mark Zuckerberg has asked for the more role of the government in the four 
issues, i.e. harmful content, election integrity, privacy and data portability.34Though the notion that 
online community can develop better norm for interaction then the state regulated norms, still has 
greater weight, nonetheless, there is a need to introduce and retain the public values as followed in the 
public space by supervising these self-regulated norms with certain constitutional values. 

It can also be said that while enforcing private rights in the society there is problem that private 
governance or self-governance may not be transparent, accountable and could be arbitrary, so state 
can’t leave a particular industry on its own or in its discretion. Even as per Allen there can’t be any 

iron curtain between the private organisation and state, as any abuse of power by any organisation 
brings the state framework to undo any injustice done and establishment of rule of law.35 

Now, we will discuss the regulatory framework in the countries like UK, US, Australia and New 
Zealand. 

Australia 

With the emergence of more complex, advanced and dangerous form of communication system around 
the world in the form of internet and various social media platforms has given an impetus to the fact 
that, to be relevant the state has to device new laws to regulate these new technologies. Broadcasting 
Services Act, 1992 was passed in Australia, however, since then there has been many amendments and 
changes in the Australian legal system to counter these ever-evolving challenges on internet, in the 
form of hate speech, child abuse and trolling, etc. 

 
34 Press Association, Mark Zuckerberg calls for stronger regulation of internet The Guardian (London, 30 March 2019). 
35 T. R. S. Allan, Constitutional Justice. - A Liberal Theory of the Rule of Law (2001) 27. 
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There has been amendments like Broadcast Services Amendment Act, 2000, so as to include 
international broadcasting services under its ambit, regulation of online services - Broadcasting 
Services Amendment (Online Services) Act 1999, The licensing of digital datacasting services - 
Broadcasting Services Amendment (Digital Television And Datacasting) Act 2000, etc. These 
provisions also led to the formation of Australian Communications and Media Authority (ACMA) on 
July 1, 2005 by merging of Australian Broadcasting Authority and the Australian Communications 
Authority. Further, recently the Australian Parliament passed Criminal Code Amendment (Sharing of 
Abhorrent Violent Material) Act 201936,  according to its provision it would be an offence if the content 
service provider fails to notify the Australian federal police about the “abhorrent violent conduct” in 

the website or social platform. 

United Kingdom 

As, it is seen in the prior part of this paper that the UK courts have given decision on various matters 
involving the use of social media to propagate the content which is derogatory to an individual or to a 
society as whole, these decisions are seen as the endeavour to bridge a gap between the ever evolving 
nature of internet and old laws in UK, however, recently the UK Parliament passed Data Protection 
Act, 2018 37  for regulation of data collection and use of various individuals by the websites, 
nevertheless, the recent adoption of General Data Protection Regulation (GDPR), 2016 by European 
Parliament and European Council, will replace all data protection laws in the EU member countries 
(including UK). Moreover, on April 8 British government presented to parliament an ‘Online Harms 

White Paper’38 according to the proposed rules and proposed enforcing body, initiatives will be taken 
to tackle the offences like terrorism, hate speech, suicide, etc. 

Unites States of America 

Though generally it is said that unlike European regulators, the regulators of US don’t have the power 

to regulate the internet due to various constraints in its legal system, as enshrined in the First 
Amendment, which upheld the importance of freedom of speech and expression, including the one in 
internet. However, there are regulations according to which the internet or social platforms are 
regulated in United States, the recent enactment of USA Rights Act, 201739 is seen as the iron curtain 
which will block all the backdoor channels in the hands of US intelligence service for spying on its 
citizens.  

New Zealand 

New Zealand is been discussed in this paper, due to it being the victim of terrorist using the social 
media platform to spread its violent and extremist view around the world in the Christchurch attack, 
since then there had been global demand for the international cooperation to regulate and analyse the 
online content, so as to debar the perpetrators of the crime who use the internet to share their virulent 
views, this call is popularly called the “Christchurch Call”. 

Nevertheless, if we talk about the existing laws present in the New Zealand to counter hate speech and 
other crimes, then accordingly the internet in this country is regulated by Films, videos and publication 
classification Act, 1993 (classification Act).  

The Regulatory mechanism in these countries can be summarised as follows: 

 
36 Criminal Code Amendment (Sharing of Abhorrent Violent Material) Act, 38, Criminal Code Australia (2019). 
37 Data Protection Act, 2018 (UK). 
38  HM Government, ‘Online Harms White Paper’ (2019) ( GOV.UK) 
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/793360/Online_Harm
s_White_Paper.pdf> accessed  12 October 2019. 
39  FISA Amendments Reauthorization Act of 2017< https://docs.house.gov/billsthisweek/20180108/BILLS-115S139-
RCP115-%2053.pdf>  accessed 12 October 2019. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/793360/Online_Harms_White_Paper.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/793360/Online_Harms_White_Paper.pdf
https://docs.house.gov/billsthisweek/20180108/BILLS-115S139-RCP115-%2053.pdf
https://docs.house.gov/billsthisweek/20180108/BILLS-115S139-RCP115-%2053.pdf
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 Specific Law for 
Regulation 

Presence of any 

Regulatory 
Body  

Name of the 
Regulatory Body 

Presence of any 
code of conduct 
to be followed 
by Social media 

Australia Broadcast Services 
Act, 1992 and 
Sharing of 
Abhorrent Violent 
Material) Act, 2019 

✓ Australian 
Communications 
and Media 
Authority 
(ACMA) and 

Office of Film 
and Literature 
Classification 
(OFLC) 

✓ 

UK General Data 
Protection 
Regulation 
(GDPR), 2016 

and a proposal to 
have a law on 
online harmful 
contents 

✓ As per GDPR, 
the regulatory 
authority will be 
Information 
Commissioner’s 

Office (ICO) 

✓ 

US Telecommunication 
Act, 1996 and 
Foreign 
Intelligence 
Surveillance Act, 
1978  

✓ Federal 
Communications 
Commission 
(FCC) 

✓ 

New Zealand Films, videos and 
publication 
classification Act, 
1993 (classification 
Act) 

✓ Office of Film 
and Literature 
Classification 
(the 
Classification 
Office) 

✓ 

  

INTERNET AND RULE OF LAW (INDIAN CONTEXT) 

As seen above, there had been many initiatives which are going on around the world for the better 
regulation and control of cyberspace, though there had been debate related to better approach, that 
whether the cyber space should be regulated or should it be left for self-regulation. However, it is clear 
that there is a dire need to have certain safeguards, to make the working of the internet beneficial for 
all. Lately, India is struggling with the issue like hate speech, internet trolling and fake news, etc. this 
has brought a spotlight on the existing legal system of the country to counter and stop these activities. 
Nevertheless, many attempts have been made, to enact new law or to recognise the right of privacy of 
an individual, these attempts though necessary are far from being adequate. In this particular part of 
the paper we shall try to analyse the existing legal rules, laws and the recent developments on the 
regulation of cyberspace in India. 
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After the recognition of right to privacy40 by the Supreme Court, the fight against the need of internet 
regulation has got a legitimate impetus. Recently, the issue got the much-needed flare after, a PIL was 
filled in Madras High Court regarding the linking of the Social Media accounts with Aadhaar database, 
however, the decision on the same is stalled, after the plea related to it has been accepted by the Apex 
Court recently (later rejected). Though, initiatives had been taken by the government to regulate and 
control the working of social media, recently the Ministry of Electronics Information and Technology 
(MEITY) had released a draft document41 related to the amended rules related to the implementation 
of Information and Technology Act, 2005. According to which the government is proposing to amend 
sec- 79 of Information Technology Act, 2005, which would allow the authorities to force the websites 
to remove the impugned contents from their database. The rules also propose other things to help the 
authorities to track the user or the real offender of the crime. 

The effect of Internet trolling and hate speech has not even kept the judicial system of India untouched, 
as at the time of delivering of the judgment even various judges were trolled and influenced, so as to 
hamper the independence and the sacredness of the judicial structure of India. Nonetheless, there had 
been many developments and work to bridge the gap, by both Indian Judiciary and Executive at large. 

Recently, the Personal Data Protection Bill, 2019 was introduced in the Parliament (now referred to 
select committee), this bill is said to be akin to GDPR of EU as both provisions have lot of similarities. 
The said PDP bill if passed will give teeth to the governing authorities and will also allow the 
individuals to protect their individual autonomy, as it recognises the Right to be Forgotten (Sec- 20). 
Nevertheless, there are also lot of suspicion regarding its impact on individual’s privacy rights, as even 

Justice B.N. Srikrishna, who led the committee to draft the said bill has regarded it to have potential 
to turn India into “Orwellian State”.42 

 

CONCLUSION AND SUGGESTIONS 

It is indulgently said that due to the evolution and invention of internet the world now has become a 
global village, according to which anything happening at any part of the world, becomes know to every 
person living. This phenomena of making a thing popular or ‘viral’ on internet is new to the mankind, 

as it is first time that there is an existence of the technology which can make the communication fast 
and effective. Also, with the formation of the social media platforms, as revolutionised the very method 
of communication among the individuals. 

However, with the emergence of these platforms and tools there is increase in challenges for the state 
and the legal authorities to enforce the very principle of rule of law in this newly formed entity of cyber 
space. As, the people are getting integrated with the internet, this tool of communication is now 
becoming the new place for socialisation, where people talk and discuss about everything. 
Nonetheless, this new place of socialisation has now become the hot bed for various offences, in the 
form of defamation, extortion, breach of privacy, etc. and the recent emergence of the ‘internet trolling’ 

in these social platform has raised the fingers in front of the state authorities about there, legitimacy to 
protect its citizens. 

With the terror incidents like ‘Christchurch’ in New Zealand has given the spark to the very debate of 

the need of checks which need to be put in these social media websites, which could state imposed or 
self-regulatory. After, the thorough analysis about both the systems it can safely be said that none is 

 
40 K.S. Puttaswamy v. Union of India, (2017) 10 SCC 1. 
41 Ministry of Electronics Information and Technology (MEITY), Draft The Information Technology [Intermediaries 
Guidelines (Amendment) Rules] 2018 (Oct. 13, 2019, 1:06 AM). 
42 Megha Mandavia, ‘Personal Data Protection Bill can turn India into ‘Orwellian State’: Justice BN Srikrishna’ The 
Economist (12 December, 2019) <https://economictimes.indiatimes.com/news/economy/policy/personal-data-protection-
bill-can-turn-india-into-orwellian-state-justice-bn-srikrishna/articleshow/72483355.cms>  accessed 20 December 2019 

https://economictimes.indiatimes.com/news/economy/policy/personal-data-protection-bill-can-turn-india-into-orwellian-state-justice-bn-srikrishna/articleshow/72483355.cms
https://economictimes.indiatimes.com/news/economy/policy/personal-data-protection-bill-can-turn-india-into-orwellian-state-justice-bn-srikrishna/articleshow/72483355.cms
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flawless and there is a pressing need to have the combined effort on both the sides, to check the illegal 
activities in the cyberspace. There is a dire need to achieve a sensible balance between the need to 
protect the rights of an individual, without hampering the growth and development of the virtual 
community. 

At this time it can be said that, the adoption of the principle of procedural fairness should be promoted, 
while dealing with the cases of virtual community and the principle of ‘either accept it or leave it’ 

should be altered and modified, the said principles can be achieved by establishing the specialised 
tribunals for judging the validity of any claim or decision of the authority. Also, there is a need of 
having a global cooperation so as to minimise the issue of lack of jurisdiction and technology to find 
the location of real perpetrator of crime.
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SEDITION: A COLONIAL TOOL TO MUZZLE DISSENT IN WORLD’S 
LARGEST DEMOCRACY 

- Jatin Lalit Singh & Shivani Bardia1 

 

ABSTRACT 

Freedom of speech is the basis and rightly said cornerstone of democracy. In a democratic country 
like India, there is a close relationship between the government and the people. Sedition in its 

simpler meaning is an act, speech or any form of publication which has the capability to incite or 
provoke anybody to form resenting views against the government and disrupt the public order in the 
society. The article demonstrates that several countries have abolished this colonial law. The article 

aims to provide a comparative analysis between sedition laws of India and United Kingdom.  The 
article through certain precedents shows that the arbitrary use of sedition law despite the Supreme 
Court’s order to narrow the ambit of sedition, itself proves that the existence of sedition laws in the 
penal laws threatens the democratic values. The article further underlines that how this draconian 
law hold no place in the world’s largest democracy. In furtherance of this objective of the article, 

Concluding part of the article through careful analysis is aimed at providing a comprehensive 
picture that how the law which had been enacted by the British to crush the nationalist movement of 

India is outdated today as it is used as an instrument for harassment by the government. 

Keywords: Democracy, Free Speech, Colonial laws, Government. 

 

INTRODUCTION 

In a democratic country like India, there is a close relationship between the government and the people. 
The power to resist against government policies, plans or schemes, rests upon the people. The 
government curbs resenting voices by introducing laws like Sedition.  The sedition law was introduced 
as an offence through clause 113 of the Draft Indian Penal Code2 by Thomas Macaulay in the year 
1837 but was bizarrely omitted when the IPC was enacted in 1860. Section 124A was inserted in 1870 
by James Stephen. It is not an operative part of the section. The IPC provision is read with the 
constitutional provisions to see whether the right to freedom of speech is exercised in permissible 
limits and whether the action of the State against any person is just or not.3  

Section 124A of the Indian Penal Code reads ―whoever, by words, either spoken or written, or by 
signs, or by visible representation, or otherwise, brings or attempts to bring into hatred or contempt, 
or excites or aims to excite disaffection towards the Government established by Indian law‖ shall be 

punished with life imprisonment. 

The law of sedition is said to be very controversial in India because of the fundamental rights 
guaranteed under Article 19(1) (a)4. Article 19(1) (a) provides to every citizen a fundamental right to 
freedom of speech and expression and therefore there is a rivalrous relationship between sedition and 
fundamental right under Article 19(1) (a)5.  The 39th report of the law commission endorsed that in 
earlier time there were many offences which were committed and those offences has been inflicted by 
harsh punishments and sedition being one of them, is punishable by life imprisonment or simple 

 
1 Students, BA LLB (H), School of Law, Galgotias University 
2 Indian Penal Code, 1860.  
3 (Stronk 2017; Carroll 1920). 
4 Article 15, Constitution of India, 1950.  
5 Privy Council decision in K.E. v. Sadashi Naryan Case.  
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imprisonment which could extend up to 3 years or more. As ours is a dynamic society the sedition 
laws also should be changed or buried with the epoch of time. However, it may also be debated that 
one should be charged for sedition only when there is criminal intention involved. Criminal intention 
may also be termed as Mens rea or “guilty mind”. The criminal liability is tested and expressed in the 

Latin phrase, actus reus non facit reum nisi mens sit rea, which means "the act is not culpable unless 
the mind is guilty". Therefore, sedition charges should be imposed on an individual only when there 
is a wrongful intention in making allegations against the established government. The imprisonment 
for life or simple imprisonment for 3 years or more should not be imposed on someone who have 
exercised his right to speech and expression under Article 19, by speaking up against the government 
without any guilty mind. Justice Nariman in Shreya Singhal vs. Union of India has highlighted, the 
liberty of thought and expression is not merely an inspirational ideal. It is also a cardinal value that is 
of paramount significance under our constitutional scheme.6 

The 39th report7 of the law commission endorsed that in earlier time there were many offences which 
were committed and those offences have been inflicted by harsh punishments and sedition being one 
of them, is punishable by life imprisonment or simple imprisonment which could extend up to 3 years 
or more. As ours is a dynamic society the sedition laws also should be changed or buried with the 
epoch of time. However, it may also be debated that one should be charged for sedition only when 
there is criminal intention involved. The criminal intention may also be termed as Mens rea or “guilty 

mind”. The criminal liability is tested and expressed in the Latin phrase, actus reus non facit reum nisi 
mens sit rea, which means "the act is not culpable unless the mind is guilty”. Therefore, sedition 
charges should be imposed on an individual only when there is a wrongful intention in making 
allegations against the established government. The imprisonment for life or simple imprisonment for 
3 years or more should not be imposed on someone who has exercised his right to speech and 
expression under Article 19, by speaking up against the government without any guilty mind. 

 

SEDITION V/S HATE SPEECH 

The law which had been enacted by the British to crush the nationalist movement of India is outdated 
today as it is used as an instrument for harassment. In the name of nationalism and national security, 
the laws have been misused and term them as Hate Speech. The definition pf hate speech and sedition 
has evolved from two opposite judgement of SC. Section 124 (a) of IPC deals with sedition. Hate 
speech is mentioned under Section 153 of IPC which evolved from the judgement in Swami 
Puttuswamy who filed the petition against the constitutional validity of the law. The 267th Report8 of 
the Commission has demarcated ̳sedition and hate speech. It suggested how Hate speech ad sedition 
affects the state and its functioning. Hate speech affects the State’s peace and tranquility whereas 

Sedition directly affects the sovereignty and integrity of the State. In May 2014 even if Justice Chauhan 
has sent the referral to the Law commission of India to define Hate speech and its implications on 
election Commission. But, no recommendations were made in this regard. Without free speech it 
would be difficult to go into the ambiguities and discrepancies which lies in the laws and its actual 
interpretation thereof. 

 
6 (2013) 12 S.C.C. 73.  
7 Report 39, Law Commission Report available at: http://lawcommissionofindia.nic.in/reports/Report39.pdf (Last visited 
April 4, 2020) 
8  Report 267, Law Commission Report available at: http://lawcommissionofindia.nic.in/reports/Report267.pdf (Last 
visited April 4, 2020) 
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In the case of Ram Nandan v. State of U.P9 it was held by HC that section 124 is ultra vires the 
constitution and restricts Freedom of speech and expression. However this decision was overruled by 
Supreme Court in Kedarnath Das v. State of Bihar.10 

 

RELEVANCE OF SECTION 124A OF IPC IN POST COLONIAL ERA 

Many people have come under the scythe of this colonial law which holds no ground in today’s epoch. 

The sedition laws in India were introduced by the British in the colonial era when they used their might 
and power to suppress the comments expressing disapprobation of the measures of the Government as 
they wanted to oppress the citizens of India to establish their dominion in the subcontinent. The 
sedition laws were used by them to restrain any antagonism which would otherwise challenge their 
paramountcy. The major  difference between the ancient  Section 124-A and the present one is that in 
the former the offence consisted in exciting or attempting to excite feelings of "disaffection" but in the 
latter, 'bringing or attempting to bring into hatred or contempt the Government of India' is also made 
punishable.  

The sedition laws hold no ground in the present time because the overall meaning of sedition is 
evolving and is altering drastically. In a democratic setup like India, there is a great importance of 
dissent and criticism of the government provided that will not bring any disruption in public order. 
The courts should not only see section 124A of IPC as inconsistent with freedom of speech and 
expression but also as a threat to the security, sovereignty and integrity of India. 

Significance of dissent in Democracy 

During the independence movement, many freedom fighters like Mahatma Gandhi, Bal Gangadhar 
Tilak, Maulana Abul Kalam Azad and Jawaharlal Nehru were arrested under the charges of Sedition. 
The British government used this policy to suppress dissent. The word “Rajdrohi” and “Deshdrohi” 

was used for the people who went against the government. Whoever is charged with this draconian 
law could not be defended because the person who shows dissent has been misunderstood as “anti-
national”. Due to this people are very afraid to go against the government policy or law. Dissent is an 
essential and indispensable element of a democratic regime. There is a contrast between the dissent in 
the Democratic and Authoritarian regime. A democracy offers its citizen, right to dissent without fear 
of victimization however in a colonial or dictatorial rule harsh punishment were given like in Hitler’s 

Germany or Stalin’s USSR. In a democratic structure, the citizens in a reasonable manner have the 

right to express dissent through the pedestal of Non-governmental organizations. Free speech and 
democracy are two sides of the same coin. They complement each other. Without free speech, 
Democracy cannot exist. Across the political spectrum, free speech is guaranteed to all the citizens and 
it is the essence of a true democracy. However in countries like China, Pakistan, North Korea, etc. 
freedom of speech is absent. Only through a transparent system the citizens and politicians will be able 
to express their views through informed opinion. In the absence of Freedom of Speech and Expression 
democracy will be a sham. Constructive criticism through dissenting voices is part and parcel of 
democracy and it will be very helpful in improving the performance of a political party. In the British 
colonial era, democracy was devastated and been crushed into pieces because of hegemonic power. 
However, in today’s era, the democratic edifice of our country is not too delicate to be shattered. Unity 

and integrity of the people and their legitimacy stands atop any dominance and threat. 

Sedition and Treason-An Antithetical Theory 

 
9 AIR 1959 All 101. 
10 AIR 1962 SC 955. 
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In Nazir Khan v. State of Delhi11, the Supreme Court explained the content of sedition. It is of the view 
that whatever disturbs the serenity of the state and its tranquility, either by words or deed will amount 
to sedition. However sedition can be described as a crime which precedes treason by a mere interval 
and is in parallel ground with treason as they both are a crime against the society. Sedition brings lots 
of hatred and insurrection in the society and damages the very base of it which further makes a man 
rebellious. 

 

SEDITION LAW IN INDIA AND UK: A COMPARATIVE ANALYSIS 

Sedition laws in India 

The sedition law was introduced as an offence through clause 113 of the Draft Indian Penal Code by 
Thomas Macaulay in the year 1837 it was in 1870 when due to rising rebels and unrest, the British 
government amended the Indian Penal Code and inserted Sec 124A. Section 124A of IPC states: 

“Whoever, by words, either spoken or written, or by signs, or by visible representation, or otherwise, 
brings or attempts to bring into hatred or contempt, or excites or attempts to excite disaffection 
towards the Government established by law shall be punished with imprisonment for life, to which fine 
may be added, or with imprisonment which may extend to three years, to which fine may be added, or 
with fine” 

Sedition laws are found in the several laws in India the Indian Penal Code, 1860,12 the Code of 
Criminal Procedure, 1973 13 , the Seditious Meetings Act, 1911 and the Unlawful Activities 
(Prevention) Act14. There were approximate forty-seven sedition cases in India were reported in 2014. 
Most of the sedition cases did not involve any form of violence or instigation. More than fifty-eight 
people were arrested, but sentence was awarded to only one person.  

 

SEDITION LAWS IN UK 

In United Kingdom, laws pertaining to the sedition in the very first place were drafted to secure crown 
and its government from protests and any sort of revolution from common masses and suppress the 
voice of citizens. The intent was very clear in the language of the sedition provisions which not only 
prohibited all kinds of acts, speeches and publication which has anything against crown. This intent is 
broadly defined as “encouraging the violent overthrow of democratic institutions.”15 Evolution of 
Sedition provisions were from laws like Statute of Westminster 1275, where the practice of questioning 
the divine right of the King and the principles of feudal society were not allowed to question. 

Section 73 of the Coroners and the Justice Act of 200916 abolished the common law offences of 
sedition and seditious libel. Sedition is an enigmatic offences from an ancient time when they did not 
had Freedom of speech and expression. But today in England they have rights devolved in an 
individual therefore sedition laws were no longer needed hence abolished. In England the growth of 
liberty of speech and expression, particularly with regard to the criticism of the Government, was 
gradual. In English law, it is established that in order to constitute sedition the acts have done must not 

 
11 (2003) 8 SCC 461. 
12 Section 124A, Indian Penal Code, 1860. 
13 Section 95 Code of Criminal Procedure, 1973. 
14 Section 2 (o) (iii) Unlawful Activities (Prevention) Act, 1967.  
15 Sedition Act, 1661.  
16 Section 73 Coroners and the Justice Act of 2009, available at: http://www.legislation.gov.uk/ukpga/2009/25/contents 
(Last visited April, 2 2020).  

http://www.scconline.com/DocumentLink/pM872FBS
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only bring hatred or contempt against the government but should generate or tend to generate or excite 
the feelings to a degree likely to lead to tumult or public disorder.  

 

COMPARATIVE ANALYSIS OF UK AND INDIAN SEDITION LAWS 

As mentioned above sedition laws of India and the United Kingdom is quite atypical from each other. 
Although UK abolished the Sedition laws in 2009 but till date Sedition is found under Indian laws. 
The abolishment of sedition laws in the UK paves as a torchbearer to other countries to implement 
similar laws in other countries. The other countries are curbing the individual thought process of a 
person by restricting their freedom to speak and express discontent and dissent against the 
government.IN India, the political parties are suppressing the voices of the mass of people for their 
self-centered cravings. The political parties nowadays does not want any criticism against them as they 
don’t want to be answerable to the public for the public policing they are implementing. 

During the first amendment, the then PM of India, Pandit Jawaharlal Nehru had identified offence of 
sedition being fundamentally unconstitutional and further said that “now as far as I am concerned 

[Section 124A] is highly objectionable and obnoxious and it should have no place both for practical 
and historical reasons. The sooner we get rid of it the better.”17 

The laws on sedition of England are quite enigmatic in today’s era where freedom of thought and 

expression is a protected right in the U.K. under the Human Rights Act 1998. Similarly in India to 
freedom of speech and expression is a fundamental right under Article 19 of the Indian Constitution. 
Sedition law in India is undemocratic and draconian. The obliteration of sedition laws in England sends 
a clear message globally that the countries having a democratic setup should also abolish those laws. 
Other countries that have recently struck down criminal defamation include Bosnia & Herzegovina, 
Estonia, Georgia, Ukraine, Ghana, Sri Lanka, the United States, New Zealand, and Mexico. One view 
is that the statutory offence of sedition in India is different from the Common Law offence of sedition 
since it seeks to punish expression of all types of bad feelings and unlike the English law fails to 
prescribe what has been described as an external standard to measure the nature and quality of bad 
feelings. The other view is that Section 124A is substantially the same as the law of England "though 
much more compressed and more distinctly expressed." 

 

SEDITION IN INDIA AND CONSTITUTIONAL FREEDOM OF SPEECH AND 
EXPRESSION 

Article 19(1) (a) of Indian Constitution deals with freedom of speech and expression but with 
reasonable restrictions. Every individual in India is granted liberty to speak up against the government. 
As we live in a democratic country therefore every individual has the individual rights to raise concern 
in a democratic setup. The essence of the democracy is “constructive criticism” of the present 

government. 

The sedition laws are against the notion of freedom of speech and expression. What government is 
trying to do is that they are trying to curb our independent thought process which is against the 
democratic norms. 

There are many cases registered in India where an individual is just trying to voice criticism against 
the ruling government. For example- cases of Kanhaiya Kumar from Jawaharlal Nehru University. It 
is seen that authorities are inflicting sedition charges on the people who speak up and criticize some 
policies of the government eve if they don’t intent to create a public disarray, neither their act will 

 
17 Siddharth Narrain, “Disaffection” and the Law: The Chilling Effect of Sedition Laws in India, XLVI (8) EPW 34 (2011). 
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create any disruption in public order of the society. The NCRB data enlightens us that in the period of 
2014 to 2018, 191 cases were registered, and only 43 cases has been registered. Even if the conviction 
rate is very low, it notifies us the real purpose for which the Sedition law was designed i.e. to suppress 
dissent.18 

The Constitutionality of Sedition law in India 

The Supreme Court have limited the scope of sedition in the case of Kedarnath Singh v State of Bihar.19 
This case states that mere slogans or voices against the government not amounting to subvert the 
government or create disturbance in society or disorder, will not amount to sedition charges under 
124A of Indian Penal Code. In sedition the offence is judged by the language and speech used by the 
person i.e. intention. The quintessence of sedition is intention. In forming an opinion as to the character 
of speech charged as sedition, the speech must be looked at and taken as a whole, freely and fairly, 
without giving undue weight to isolated passages and without pausing upon an objectionable sentence 
here or a strong word there, and, in judging of the intention of the speaker, each passage, should be 
considered in connection with the others and with the general drift of the whole. 

 

CONCLUSION 

There is a need to entomb the sedition laws in India as England did. Section 124A of the IPC is trying 
to curb the dissent against the government which is a draconian measure in a democratic setup. As 
society is revamping the laws needs to be changed to with times. The law of sedition is criticized on 
the grounds of stifling freedom of expression, but in the country that introduced us to the law, it was 
abolished in 2009. In today’s time, security of the state and public order is used as a veil for limiting 
the freedom of speech and expression. In a democracy like India sedition laws are unendurable because 
it suppresses the right to dissent. Therefore it can be said that the sedition provisions given under the 
Indian Penal Code are in consistent with the democratic ideals and principles and therefore should be 
repealed. In the relic of an era where freedom of expression is considered a right, the sedition laws 
should be abolished too. The Government is trying to misuse their power by holding a person guilty 
of sedition to hide their policies which are detrimental to society in the name of protecting the unity 
and integrity of the country. Sedition laws were of solemn importance when there was the colonial 
rule but now India is an independent and secular country and certainly doesn’t require a draconian 

laws like Sedition.

 
18 Report 2014, National Crime Records Bureau available at: https://ncrb.gov.in/ (Last visited March 30, 2020). 
19 AIR 1962 SC 955. 

https://ncrb.gov.in/
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BODY PACKING: THE CONJUNCTIVE OF HUMAN TRAFFICKING 
AND DRUG SMUGGLING 

- Shraboni Behera & Shinjini Mitra1 

 

ABSTRACT 

The definition of “Human Rights” when put into words can and does sound quite intricate and 
intriguing; however the authors of the paper believe that the notion of ‘rights’ should rather be 

regarded as an emotion. The emotion that a person should experience as to be able to live in their 
own way because they are entitled to it. Human Trafficking is one such primary methods of 

transgression of human rights wherein trafficker controls and commands over its victims and 
violates the fundamental human rights. Statistics shows that a significant number of human 

trafficking victims end up as “Body Packers” who are forcibly made associated to the commission of 

organized crime namely, drug smuggling. This article puts “Body Packing” into spotlight and the 

authors have described on how drugs are smuggled across borders through the usage of the bare 
body of human being which is merely a ‘vessel’ to the traffickers. Sadly but truly, body packing not 

only violates several human rights of the victims but also assists in extention of drug rings across 
borders. The need of the hour is to legislate laws to curb both the crimes which is spread across the 
world. Being unrecognized by The UN Office on Drugs and Crimes (UNODC) as well as from the 
general conventions and treaties of UN, the violators of body packers acquire an upper hand to 

continue oppressing and exploiting the victims. 

Key References: Body Packing, Human Trafficking, Drug Smuggling, UNODC, Human Rights, 
Transnational Organised Crimes 

 

INTRODUCTION 

In the past decade the UNODC (UN Office on Drugs and Crime) estimated that around 21 million to 
30 million people around the world are currently thought to be victims of human trafficking; which 
the International Labor Organization estimates generation of US$150.2 billion in profits each year.2 
While illicit drug trade remains one of the most lucrative criminal business, it has taken the shape of 
one of the major Transnational Organized Crimes in the world valuing at worth US$426 billion to 
US$652 billion in 2014.3 Drug trafficking stands responsible for one-third of the total retail value of 
the transnational crimes making it one the fastest growing crime market. Cannabis being the most 
traded drug is pirated cross borders, followed in order by cocaine, opiates, and amphetamine-type 
stimulants (ATS). Drug traffickers are no doubt money minded motivated businessmen who want to 
extend their profit margins and therefore they expand their business to new markets namely human 
trafficking.4  

 

HUMAN RIGHTS, BODY PACKING AND LAWS 

Human body is sacred but when someone such as a predator or trafficker exploits the same through 
any means, the very integrity of “being a human being” is lost. It is a wellknown fact that human 

 
1 Students, BA LLB, 3rd year, National Law University, Odisha 
2  Channing May, ‘Transnational crime and the developing world’ (Global Financial Integrity, 2017) 

<https://gfintegrity.org/report/transnational-crime-and-the-developing-world/> accessed on 8th January 2020 
3 Ibid 
4  Michelle Lillie, ‘When drug trafficking become human trafficking’ (Human Trafficking Search, 2014) 

<https://humantraffickingsearch.org/when-drug-trafficking-becomes-human-trafficking/> accessed on 6th January 2020  
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trafficking is usually done for fundamentally two reasons: forced labour and sexual exploitation but 
little do we forget is that we are living in a progressive society wherein every day we encounter a new 
form of crime. The same age old crime is carried out in the most ingenious way possible to humankind. 
Human trafficking now contributes in drug smuggling as well. Drugs which are prohibited and barred 
from consumption are swiftly shifted across nation’s border or cross border with the assumption that 

the human body is nothing but just a mere vessel or container. As per UNODC’s World Drug Report 

2019, Cannabis continues to be the world’s most consumed substance with an estimated 118 million. 
Global quantity of cocaine seized in 2017, that is 1,275 tons indicated an increment of 13% from 
previous years as well. These statistics reflect that accessibility to drugs have indeed become simpler 
and in order to preserve our society, we need to know its origin. Body packers are people who, wilfully 
or through intimidation, swallow, or supplement drugs or contrabands filled parcels mosty made from 
layers of condoms and latex sheath into their body, for the most part trying to pirate them crosswise 
over secure borders.5 Beside swallowing, insertion of contraband drugs is done into the cavities or 
orfices of the body. Rectum and vagina being the most targeted spaces, surgical operation does 
transpire as well.  This method is called body packing and concealment of illicit drugs, which is 
primarily done by mules. The term “mule” here is generally used for the ones who acts like a carrier 
to transport the contraband drugs. The mule in this case may or may not have consent towards it. The 
distinction between the two markets, drug smuggling and human trafficking, is that a shipment of illicit 
drugs can be sold just once before it is used, yet a person's body can be sold and exchanged for a 
considerable length of time and for many times. As one dealer clarified “I sell drugs, I sell it, it's gone, 

I sell a young lady, she's still there”.6 Criminal Groups in the United States are progressively going to 
sell youngsters for sex. The issue has become so normal that in the previous year the pioneers of three 
of the most fierce and ruthless possess in the United States have been imprisoned for their inclusion 
with youngster sex dealing. Powerless human dealing laws in the United States combined with 
unforgiving medication laws make it less unsafe for groups and criminal associations to traffic people. 
The dismal truth for dealers is that, the more cash that can be made for minimal measure of hazard is 
the better alternative, which is the explanation drug dealers have moved into sex dealing. 

UNODC reported that 73% of female trafficking victims and 27% of male trafficking victims were 
used for crime ventures other than forced labour, sexual exploitation or organ removal.7There’s 

prevalence of racism as “white” women are preferred over “dark skinned” because  white women acts 

as a “safety net” and free from suspicion. Attrition also accounts for the cartels's appetite for young 
white girls. 8  Narco Pregnancy is on rise too as pregnant women across nation are smuggling 
contraband drugs in their fake pregnancy. A paste-based belly is structured and used to smuggle drugs. 
Now the important question arises here, has body packing for the concealment of drugs being defined 
in any treaties ? The answer is, no. Body packing has never been explicitly being defined. The body 
of a human being used as a vessel to carry drugs is a violation of human rights. It can be regarded as 
“bodily exploitation”. However little is being done to address this issue which has taken an apocalyptic 
turn within the last few decades. In a recent study, previous drug traffickers were questioned as to why 

 
5 Robert S Hoffman, ‘Internal concealment of drugs of abuse (Body Packing)’ (Wolters Kluwer, 20th March 2019) < 
https://www.uptodate.com/contents/internal-concealment-of-drugs-of-abuse-body-packing> accessed on 6th January 2020 
6 Supra note. 4 
7 Andrew O Hagan, Isobelle Claire Harvey, ‘The internal machinations of cocaine: the evolution, risks, and sentencing of 
body packers’ (2016) 6(2) Forensic Research and Criminology International Journal 

<https://medcraveonline.com/FRCIJ/the-internal-machinations-of-cocaine-the-evolution-risks-and-sentencing-of-body-
packers.html> accessed on 11th January 2020 
8  Simon Maxwell Apter, ‘The Mule’ (2009) 85(4) The Virginia Quarter Review 

<https://www.jstor.org/stable/26446299?Search=yes&resultItemClick=true&searchText=the&searchText=mule&search
Uri=%2Faction%2FdoBasicSearch%3FQuery%3Dthe%2Bmule%26amp%3Bacc%3Don%26amp%3Bwc%3Don%26am
p%3Bfc%3Doff%26amp%3Bgroup%3Dnone&ab_segments=0%2Fbasic_SYC-
4946%2Fcontrol&refreqid=search%3A2ea6da4dc0f393e65d0d5cf393a008ee&seq=1#metadata_info_tab_contents> 
accessed on 13th January 2020 
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continuation of such organized crimes are not put to an end. To this five reasons were provided: 
Punishment by authorities or other traffickers, Self image and identity, Social ties, Life course changes 
and Druge use or abuse.9 

Ever since the society became aware of both the transnational crimes: human trafficking and drug 
smuggling, it had never crossed the minds that both can be inclusive of one another until recently. We 
specifically are indicating that the victims of human trafficking are put into use for smuggling of drugs 
forcefully as their body itself become the “hiding spot” for drugs. INTERPOL carried out an operation 
in 2017, Operation Lionfish – ASEAN, in order to find the organized crime groups who are responsible 
for smuggling drugs. During the first week of the operation, authorities in the United Arab Emirates 
(UAE) identified an increasing trend of liquid cocaine being trafficked. Smugglers would swallow 
condoms packed with liquid cocaine and similar drugs which are less likely to get caught by the X-
Ray machines at airports. At the request of the UAE, an INTERPOL Purple Notice was issued to all 
190 member countries outlining this modus operandi and methods for detection.10 

Body pressing was first portrayed in the restorative writing in 1973; be that as it may, episodic reports 
recommend the training was used by drug dealers at any rate 10 years before acknowledgment. Body 
packing, which includes ingestion of drugs to stay away from up and coming investigation by 
authorities, is a different however related practice that can prompt intense perilous toxicity in the 
society as well as an individual.11 

At the point when body packers present to health care service providers, it is ordinarily for (at least 
one) of the accompanying reasons:  

• The tolerant ("body packer") is asymptomatic yet is in the guardianship of medical specialists. 
There is a requirement for therapeutic assessment and checking.12  

• The understanding has indications of foundational drug toxicity from a cracked mule.  
• The tolerant has created side effects of gastrointestinal impediment or rupture. Additionally, there 

are some reports about upper GI hemorrhage caused by prolonged pressure of the packets on the 
gastric mucosa.13 

Body packing thus leads to dangers in health of a person and may also lead to death. The first body 
packing incident was reported in the year 1973 by Deitel and Syed where a 21 year old had swallowed 
a certain substance which had hasish and eventually developed bowel obstruction. The illicit drugs so 
smuggled. However even though the instances report to us that body packing has been going on for a 
considerable period of time there is no specific law relating towards it. The Universal Declaration of 
Human Rights is the foundation of the birth of building modern day international human rights. The 
development of the global human rights system has given a critical apprehensions to address the 
oppressive and unapproachable exercise of state power. Multilateral bargains drug control originate 
before the establishment of worldwide human rights law by a very long while.  

It started in 1912 with the International Opium Convention and advancing through a progression 
received under the sponsorship of the League of Nations, drug control was at that point a settled subject 
of worldwide law when the UN General Assembly embraced the Universal Declaration in 1948, and 

 
9 Supra note. 7 
10 INTERPOL, ‘New drug trafficking routes and smuggling methods identified in INTERPOL-led operation’ (2017)  

<https://www.interpol.int/es/Noticias-y-acontecimientos/Noticias/2017/New-drug-trafficking-routes-and-smuggling-
methods-identified-in-INTERPOL-led-operation> accessed on 2nd January 2020 
11  A Pinto, L Brunese, ‘Radiology and practical aspectsof body packing’ (2014) British Journal of Radiology < 

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4067033/#!po=55.8824> accessed on 8th January 2020 
12 Ibid. 
13 Jakhar, Jitender, Dhattarwal, S.K & Aggarwal, Akash & Chikara, Pankaj & Khanagwal, Vijay, ‘Heroin body packer's 

death in Haryana; India: A case report’ (2013) 20(6) Journal of Forensic and Legal Medicine < 
https://www.sciencedirect.com/science/article/abs/pii/S1752928X13000905?via%3Dihub> accessed on 5th January 2020 
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the principal UN drug convention in 1961. The preamble of the treaty, the Single Convention on 
Narcotic Drugs, states that it is “concerned with the health and welfare of mankind,” suggesting a 

public health-based context in which treaty provisions should be understood.14 

Presently, the effect of human rights policies can be found in areas as dissimilar as warfare, terrorism, 
trade, intellectual property, the environment, and global health,  while the three UN drug convention 
impact if not characterize drug control approach and law in pretty much every nation of the world. On 
account of human rights, we have seen an expanding number of states endorse centre instruments; an 
expanding assorted variety of the instruments themselves (both as far as topic and regional 
explicitness); and development in the number and impact of UN and provincial human rights courts 
and bodies.15 

International Law on drugs has also broadened. The Convention on Psychotropic Substances, adopted 
in 1971 was the second major treaty,  bringing more control under international regime, and the Single 
Convention was amended by Protocol in 1972. In the next few years, the corrective nature of the 
international drug control system also prolonged and intensified, with criminal law being used to 
suppress drug use and drug markets. The third UN drug treaty, the 1988 Convention against Illicit 
Traffic in Narcotic Drugs and Psychotropic Substances, criminalized the entire drug market chain, 
from cultivation/production to shipment, sale, and possession (although this last obligation is subject 
to caveats). The 1988 Convention incorporates offenses identified with controlled substances, yet 
additionally to forerunners and cash laundering. The centrality of general wellbeing and welfare in the 
preludes of the 1961 and 1971 medication bargains is missing in the 1988 Convention, which is 
especially huge given the regularly growing proof base on drugs, tranquilize use, wellbeing, and 
improvement—proof which ought to advise new ways to deal with sedate laws and strategies.16 

Bearing the contention that we need to eliminate the incorporation of both the crimes, it is essential to 
understand that human rights is directly dependent on the society. The progressive society where we 
live in determines whether if addition of new forms of human rights is a matter of requirement or not. 
Humanity has become proportional to how good of a society is. The primitive objective of bringing 
this issue is three-fold in nature: 

Early stage drug addiction 

The world has grown concise, smaller and well put together due to technology, communication and 
resource development majorly. It is modernization which has bought better and worse things together. 
The drugs which were circulated in a particular region now travels to the other end of the world. 
Children who have come across drugs and consumed it, have indeed grew dependency on the same 
and when young children get affected, withdrawl procedure becomes more excruciating. At times it 
might just happen as well that children and adolescents can go beyond lengths just for the sake of 
purchasing minimal amount of drugs. Without the knowledge of what “drugs” are, they become drug 

addicts. Soon enough they themselves consent to become body packer in order to get some drugs as a 
form of payment for smuggling drugs. Pediatric body packing turns consented. A vicious cycle of drug 
consumption and smuggling is born. The reason why laws and regulation need to act is because we 
need to safeguard the children of future. UNODC facilitated “Preventing Illicit Drug Use and Treating 
Drug Use Disorders for Children and Adolescents” to curb certain goals:  

• Addressing the health and social consequences for children   
 

14 UNODC, ‘Trafficking in persons and smuggling of migrants’ (2018) (3) <https://www.unodc.org/e4j/en/organized-
crime/module-3/key-issues/trafficking-in-persons.html> accessed on 7th January 2020 
15  Helga Konrada, ‘Migration and Trafficking in human beings’ (2002) 77(1/2) < 

https://www.jstor.org/stable/23778671?seq=1#metadata_info_tab_contents> accessed on 8th January 2020 
16 Jennifer Fleetwood, ‘FIVE KILOS: Penalties and practise in the international cocaine trade’ (2011) 51(2) The British 

Journal of Criminology < https://www.jstor.org/stable/23639884?seq=1#metadata_info_tab_contents> accessed on 7 th 
January 2020 
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• Preventing drug use   
• Treating drug dependence  
• Facilitate their re-integration and contribution to the larger community17 

Evidence-Based Family Skills Training Programmes educates the entire family on how to 
communicate with children on the subject of drugs and how to supervise and monitor activities of 
young children while remaining considerate towards the sensitivity. However the impeding factor is 
that, the prevalance of both the laws are not omnipresent which results in marking its presence 
concealed. Beside early stage addiction, varied aged people get addicted as well which for the welfare 
of the society is a threat. 

Violation of laws  

The moment precisely when transfer of drugs successfully reaches its destination, there is an 
immediate violation of laws of that particular nation. This results in lose of confidence of the legislative 
body as the society feels that the laws are failing in securing its citizens. Furthermore, on the other side 
of the coin, the confidence of the smugglers is heightened as there is a sense of relief of getting away 
with commission of a criminal act. Such realization only leads to provocation of committing a similar 
crime or the very same crime. Hence, a recurring pattern of ilicit drug smuggling comes into existence. 

Expansion of Transnational Organized Crime 

Body packing accords both human trafficking and drug smuggling. Substantially there has been a 
drastic increase in the profits  of drug smuggling in the last decade as per the UNODC’s World Drug 

Report 2019. The global market value of drug trafficking in 2014 is valued at US$426 million to 
US$625 million. Cocaine and opiates securing the second and third most traded drugs respectively 
have similar market value as well as number of global consumers. The submarkets are worth US$94 
billion to $143 billion and US$75 billion to $132 billion, respectively, and have approximately 17 to 
18 million users now. Since body packing never had any definition, law and regulations, the profits 
derived remains undetermined but with the surge of profits from Transnational Organized Crimes of 
trafficking and drug smuggling, there is a tinge of assumption that body packing had a role in it. As 
the body of human being is trafficked, profits are drawn in and further, the victim derives money as 
well once employment in bonded labour is settled. The victims are put up for body packing later on as 
well. Influx of profit from both crime sectors start to increase as one entity stays involved. With the 
assistance of minimal investment, maximum profitization is bought out. Owing to the above mentioned 
reason, both the organized crime market remain active and flourishing. Major human rights 
infringement and exploitation comes into picture as the fundamental right of bodily intergrity, human 
dignity and its preservation turns into a big question mark as the moral “self” is devastated.  As per the 
Constitution of India, Article 14 and 21 which are cardinal to a human being’s life are violated.  

 

PEDIATRIC BODY PACKING 

It is a disgrace to acknowledge that even with the prevalance of several conventions and treaties, 
optimum results are yet to come out which would preserve the society. With the amalgamation of both 
the perilous crimes it is quite a revelation that much spotlight is not thrown in this area. UNODC 
although knowing the gravity of the situation does very little to tackle the issue. In the year 2012, the 
UNODC reported a spine chilling incident that took place over at South Asia wherein a mother sold 
her 14 year old, tender daughter to “someone” who turned out to be a trafficker exploiting every inch 
of her skin. She was forced to do labour, forced into prostitution and forced to get shifted to various 
places while being bonded. She had turned into a slave, always looking upto her “master” who was a 

 
17  UNODC, ‘Children-Our future, our responsibility’ < https://www.unodc.org/unodc/en/drug-prevention-and-
treatment/children/index.html> accessed on 5th January 2020 
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gruesome monster in disguise, for a fragment of mercy. Such event should never happen in any 
person’s life let alone a girl of 14 year old. However the eerie incident does not end here. The trafficker 
after coming to know that his slave carried an American passport, an ugly turn of event occurred. The 
girl was forced to swallow 86 balloons of drugs and was made to board the flight to pirate the same. 
Such pediatric body packing and drug smuggling usually gets very little notice since its is not expected 
by any person that a child would be indulged in such activities. If we thought that the worst has 
happened to the child, then it is not. The girl encountered several other girls as well who were 
performing the same job and right infront of her eyes another innocent girl died out of rupture of drug 
packets. The infliction of mental trauma, torture, physical abuse, sexual exploitation, petrification and 
fear altogether is unquestionably the worst for a victim of human trafficking. With all the worst 
possible combination of situations, the girl however came out victorious as she escaped her traffickers. 
Such survivors become a voice of thousands who are oppressed by their traffickers.  

It is usually the victims of the human trafficking who cooperate with official and hospital authorities 
to bust the drug rings and smuggling while the insiders or organizers of the drug smuggling stay afar 
from any disclosure altogether. Cases where body packers communicate with the hospital is solely 
when “body packing syndrome” is developed. Such is triggered due to drug toxicity in majority of the 
cases. In medical terms, the syndrome includes signs of “Tachycardia, hypertension, agitation, 

diaphoresis, dilated pupils, hyperpyrexia, seizures, chest pain, arrhythmias and paranoia”. 18 An 
observation period commences where the doctors look out for the symptoms in the admitted patient 
and act accordingly by surgery and extraction of drugs. 

Pediatric body packing is just as similar as to body packing. The drugs are put into balloons made up 
of multilayered condoms and are often force fed to the victims who are children ranging from ages of 
6 and beyond, who further becomes “mules”. The traffickers use a special machine to open the condom 

and put drugs into it. On many occasions, the drug mules are first given a soup laced with drugs to 
numb their throats. The soup being very oily, makes the balloons slide down their throat. The victim's 
mouth can also  be sprayed with anesthesia, enabling them to swallow up to 120 balloons. A drug mule 
may be forced to swallow up to one kilogram of illicit drugs and this painful procedure can lead to 
serious injuries in the throat. During the journey, they are given medication to inhibit bowel movement. 
Once they have reached their destination, they are fed laxatives and the balloons pass through their 
bodies.19  

 

DRUG CONTROL AND REGULATION OF LAWS 

Drug control and authorization exercises are prime regions for human rights abuses, not least on the 
grounds that, the very pointers of accomplishment for drug control efforts are likewise markers of 
human rights chance, and by and large are genuine proof of human rights infringement carried out over 
the span of upholding different drug related laws. These pointers incorporate the quantities of criminal 
offenses restricted; refugees captured and effectively accused; individuals in confinement and 
rehabilitation; dealers rebuffed; hectares of crop yields annihilated; and fruitful military tasks against 
criminal gangs and mafia. The universal drug control treatise contribute straightforwardly to the 
environment of human rights abuse and infringement. The drug treatise are what are referred to inside 
international law as "suppression conventions." Suppression systems commit states to utilize their 
domestic laws, including criminal laws, to deflect or punish the exercises distinguished inside the 
treaty, and are in this way "significant lawful measures for the globalization of corrective norms." 
However, while concealment arrangements command all states to act locally and on the whole to battle 

 
18 Supra note. 7 
19  UNODC, ‘Drugs mules: Swallowed by the illicit drug trade’ (2012) < 

https://www.unodc.org/southasia/frontpage/2012/october/drug-mules_-swallowed-by-the-illicit-drug-trade.html> 
accessed on 3rd January 2020 
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violations characterized as being of universal concern, they offer no commitments and little direction 
on what is and is not a suitable penal reaction. The UNODC offers legal assistance to states to ensure 
their domestic drug laws comply with the terms of the UN drug control treaties. In any case, 
substantially less consideration is paid to guaranteeing that such enactment is consistent with 
international human rights treaties and standards. The International Narcotics Control Board (INCB), 
the settlement body built up under the drug prohibition to screen their usage at the national level, 
routinely reprimands governments for what it thinks about feeble authorization of drug prohibitions. 
This incorporates at times denouncing the appropriation of proof based measures to secure and advance 
wellbeing, regardless of this being a basic human rights commitment perceived in law by a vast larger 
part of the world's states. It is imperative that the international drug control system and the complex 
international human rights system that has evolved since 1948, cease to behave as though they exist in 
parallel universes.20  

Human trafficking on the other hand is regulated by the UN system as it offers practical help to States, 
to draft laws and create comprehensive national anti-trafficking strategies. Resources are also provided 
to assist with the implementation. States receive specialized assistance including the development of 
local capacity and expertise, as well as practical tools to encourage cross-border cooperation in 
investigations and prosecutions. The adoption in 2000 by the United Nations General Assembly of the 
Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children 
marked a significant milestone in international efforts to stop the trade in people. A vast majority of 
States have now signed and ratified the Protocol. Other UN responses include the Inter-Agency 
Coordination Group against Trafficking in Persons and the Global Migration Group. 

 

WHERE DOES INDIA STAND? 

India being a party to three United Nations drugs conventions namely, Single Convention on Narcotic 
Drugs 1961, Convention on Psychotropic Substances 1971 and Convention against Illicit Traffic in 
Narcotic Drugs and Psychotropic Substances 1988, has also legislated its own laws in the nation. The 
Drugs and Cosmetics Act 1940 and Narcotic Drugs and Psychotropic Substances Act 1985 (NDPS) 
are the only tailor made acts for drug smuggling. The NDPS Act prohibits cultivation, production, 
possession, sale, purchase, trade, import, export, use and consumption of narcotic drugs and 
psychotropic substances except for medical and scientific purposes in accordance with the law. This 
act covers psychoactive substances like Ketamine as well which is not classified nowhere including 
the 1971 convention. Such forward observation reflects that the need of the hour has shifted from 
contemporary prevalance to pressuming emergence of new drugs which will require regulation in the 
future. The primitive reason why NDPS is still functional and binding is due to constant amendments. 
NDPS Amendments, 2014 bought various category like, “essential narcotic drugs”, which the central 

government can specify and regulate uniformly throughout the country21, discretionary death penalty, 
criminalisation of usage of illicit drugs, allotment of funds for treatment of drug dependency and 
quantity based sentencing, where due punishment is proportional to the possession of narcotic drugs. 
Indian legislation also looks after the aspect of “Harm Reduction”. This service basically deployed 

targeted interventions on the drug addicts and expanded it to HIV hit patients as well to combat both 
the issues at once. Presently, there are an estimated 200,000 people who inject drugs in the country 
and HIV prevalence among them is estimated at 7.14%. 

 
20 Rick Lines, Richard Elliott, Damon Barrett, ‘The case for Internation guidelines on human rights and drug controls’ 

(2017) 19(1) Health and Human Rights Journal < 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5473052/#!po=27.7778>  accessed on 7th January 2020 
21  Tripti Tandon, ‘Drug Policy in India’ (2015) <https://idhdp.com/media/400258/idpc-briefing-paper_drug-policy-in-
india.pdf> accessed on 27th December 2019 
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SUGGESTIONS BASED ON FINDINGS 

• Rise of commission of drug smuggling through human as vessel or body packing has become an 
emerging trend and with the absence of any definite term regarding the same is resulting into the 
traffickers not bearing the due liability and charges that should be imposed on them. An immediate 
recognition of this particular crime is required so that laws can be legislated accordingly.  

• Introduction of laws curated especially for pediatric body packing to safeguard the children and 
inclusion of additional laws remotely too, related to children safety into other prevalent laws. 

• With all the available options of transportation of contraband drugs, the traffickers generally opt 
for airways medium because firstly the commute time is lesser as compared to other mediums. 
With the reduced commute time, the probability of packets rupture from drug toxicity also 
decreases making it less likely to get noticeable by others. Secondly, the security provisions and 
checking procedures are not quite uniform across all the airports in a particular nation hence 
making the most neglected airport vulnerable to the traffickers. Lastly, the traffickers being aware 
of the outdated X Ray machines deployed in the airports, thoroughly have comprehended that the 
packets swallowed by the mules when reaches to their intenstine or lower abdomen would be non-
detectable. The packets would be reflected as form similar to feces in the X Ray machines, 
amounting the mules to get a pass to board the flight. To combat this issue, high responsive and of 
higher quality machines need to be installed which can detect the subject exhaustively. It should 
become every nation’s aim to examine the person coming into or going out of the country.  

• We have observed that the body packers are not always a member of the drug smuggling rings but 
at times are the victims of the human trafficking. Now these victims do not bear any ill or malafide 
intention or any free consent towards the commission of the crime. Under the commands of the 
organizers of the crime, they are forced to act, hence due to this particular factor, they should be 
either charged with a lesser degree of punishment than the prescribed or be exempted altogether 
from the charges. Humanity can only aid in dispensing human rights. The non-criminalisation of 
trafficking victims should be recognised not only as a legal requirement but as a moral right which 
recognises the vulnerability of the victims and the abuse they endure.22  

• A constant check is a necessity on the new and upcoming drugs being produced and circulated. 
The progressive society create varied drugs in order to escape from the laws regulating prohibited 
and barred drugs from consumption. At times, when contraband drugs are caught hold off, the 
traffickers or organizers get away from any criminal liability since the very same drug is 
unregulated and free from any barring laws. Both human trafficking and drug smuggling being the 
largest crime groups responsible for transnational organized crimes needs to be resolved together 
as one is complementary to the other. 

• The survivors of the tramatic event of body packing deserves higher degree of protection than what 
they receive from the prevalent laws. Additional health care services are required as the mental 
state of the victims are deranged and does not perform optimally like that of a regular human. 
Research has shown that they suffer from PTSD (Post Traumatic Stress Disorder) as they relive 
the flashbacks of the heartwrenching incident. Along with this, additional assistance will motivate 
the survivors to bring down the drug smuggling ring of that particular region. Victims do not 
generally derive any profit as such from mulling and instead put into treacherous mental and 
physically threatening situations.The survivors get an opportunity to retaliate against the 
wrongdoer while becoming an encouragment for other sufferers. 

• The International Dual Loyalty Working Group has proposed guidelines on how to create a non-
pecuniary relationship between the patient or victim of body packing and the doctor. The 

 
22  Harriet Grant, ‘Human trafficking victims tell of drug factory ordeal’ (2013) 

<https://www.theguardian.com/law/2013/apr/07/human-traffic-victims-drug-factories> accessed on 3rd January 2020 
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recommendations primarily focused on training doctors related to human rights, assisting them in 
identifying issues of loyalty and trust and  encouraging the exercise of clinical judgement 
independent of any other interest or consideration.23 The healthcare services too need to honour 
their professionalism in aiding the patients rather than getting influenced by the pressure of state 
officials or third party hostility. 

• There are huge number of refugee camps around the world that contains million stateless people. 
Most of these camps lack amenities and services. The United Nations provide huge funds to these 
numerous camps, however these camps are in dire straits. Often than not, the youths in these camps 
resort to violence. With lack of education facilities, illiteracy have overcome their minds. They are 
unemployed and often need money to sustain their living. Mafia gangs in return of drug trafficking 
provide them money. The youths fall back on selling drugs as they are vulnerable to exploitation 
and it becomes their only means of getting an income for their family. With regards to this the 
UNODC as well as the government of the countries need to create strict Narcotics Control Laws 
especially in and around camps. Proper amenities and educational facilities need to be started and 
literacy regarding drug trafficking and their abuse need to be taken care of. UNODC crisis 
management must be directly related to the  2030 Agenda for Sustainable Development, including 
the facilitation of orderly, safe, regular and responsible migration (such as through decreasing 
profit opportunities for criminal networks); the provision of access to justice for all; and the 
building of effective, accountable and inclusive institutions at all levels. While most developed 
nations have anti-trafficking laws it is immediate concern that third world nations of Africa, south 
east asia start drafting and enacting anti-trafficking laws without any loopholes in them.  
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DECRIMINALIZATION OF NARCOTICS 

- Ayanava Bhattacharya1 

 

INTRODUCTION 

Drugs and psychotropic substances have been a topic that has been a long-standing issue that most 
governments have struggled, be it the USA or any third world. Drug trafficking has emerged as a very 
prominent part of the black market, it’s share increasing each year and traffickers getting innovative 

by the day, be it organized under cartels or being sold on streets to people who use it as a gateway to 
escape life. It’s an evil that impacts the youth of any country the most, be it for the charm of it or using 
it or as a trend, it has been a rabbit hole that many find too hard to come out once they have indulged 
in. In this article, we’ll attempt to understand what its impacts are, whom it affects, and analysis of 

methods employed by various countries to control it with special mention to decriminalization as a 
way to help with the same2. 

 

IS LEGALIZING A SOLUTION? A COMPARATIVE CASE STUDY 

The USA has been one of the countries which have long struggled with the drug epidemic, with the 
war on drugs being waged first by President Richard Nixon since the time of Pablo Escobar’s infamous 

Medellin Cartel. It was the time when the US population again came into contact with Cocaine back 
in the 1960s after initially fading away in the ’50s. This then progressed to the opioid crisis3 that hit 
hard. Over the years the US like many other countries has spent billions of dollars on the war on drugs 
with money, manpower and a considerable amount of other resources going into battling the same. 
With the NSHDA reporting that 3.7 million people used Cocaine in 1999. From discos to college 
parties these drugs where everywhere and that was proving hard to control, with the Mexico and 
Columbia being the leaders making these easily available to the public and with the supply ever-
increasing it was proving to be extremely hard to restrict this beast that was getting out of hand 
meanwhile back home in Indi were following the same route with the porous Indo-Pak border allowing 
the influx into Punjab and the booming drug economy which prevailed thereon. With poorer countries 
being the hardest hit with this problem it has always been a challenge as to how this can be dealt with. 
Both India and the US follow the path of stringent Anti-Drug policies as a mechanism it has seen 
hundreds if not thousands of cases and arrests for the same. Portugal too during the mid-1970s had the 
same problem plaguing its country with such laws being in place it was a hush-hush business but this 
led to another problem and that was HIV cases that were spiking due to the unsanitary drug usage 
practices. Portugal had one of the highest numbers of HIV cases being reported in the whole of 
European Union with an estimated 1% population- from bankers, students, to the elite class all being 
in the grip of a Heroine “carnage” ever witnessed by the country for years Portugal tried to deal with 

it with strict Anti-Drug policies which led to half of the prison inmates being there due to drug-related 
offenses. But nothing seemed to work as cases kept on increasing and whole neighborhoods coming 
in its grip it seemed to be a mirror image of America where overdose deaths had become a norm. 
According to reports in 2016 alone US had a staggering 64,000 deaths due to overdose which was way 
more than the Afghanistan, Vietnam and the Iraq war combined. But in 2001 Portugal took a radical 

 
1 Student, BA LLB, 2nd year, School of Law, Christ Univeristy 
2 Ndarc.med.unsw.edu.au. 2020. Decriminalisation Or Legalisation: Injecting Evidence In The Drug Law Reform Debate 
| NDARC - National Drug And Alcohol Research Centre. [online] Available at: 
<https://ndarc.med.unsw.edu.au/blog/decriminalisation-or-legalisation-injecting-evidence-drug-law-reform-debate> 
[Accessed 29 March 2020]. 
3  Drugabuse.gov. 2020. Opioid Overdose Crisis. [online] Available at: <https://www.drugabuse.gov/drugs-
abuse/opioids/opioid-overdose-crisis> [Accessed 29 March 2020]. 
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step and decriminalized drug use, being the first country to do so and it was treated as a medical issue 
rather than a criminal one. Though this approach might not be best suited for every country as 
Portugal’s drug crisis was the one that affecting people irrespective of class or economic background 
while other countries witness this impacting usually the financially disadvantaged class mainly but 
there were certain lessons to be learned from the same. It was seen that the country was squandering a 
huge amount of resources on the prosecution of drug consumption, so it was suggested the same 
resources be used to treat it as a medical problem. Even though drug-peddlers or suppliers were still 
prosecuted the users on the other hand- anyone with less than a 10 day supply was treated as a victim. 
The country did not reach to the people and search for them but instead identified areas that had been 
the most affected and provided with kits consisting of syringes and sanitary wipes among others, it did 
not advocate consumption but ensured that if someone was consuming it could be done in a medically 
safer method. Further, anyone who was found having a problem was sent to a local committee 
consisting of lawyers, medical professionals and social activists who educated them about treatments 
and the available medical facilities, thus giving a chance to many to quit and reform if they want to. 
They are not judged for their habits and no distinction made between ‘hard’ and ‘soft’ drugs method 

and place of consumption all that was focused was the relation with the drug and whether it was healthy 
or not. These reforms went a long way with the prison population due to drugs decreasing from a 
staggering 44% in 1999 to 24% in 2013 along with drug misuse reducing by an 18% margin4. The 
drug problem was seen as an issue that will always exist this led to the number of people increasing in 
drug treatment to 60% from 1998 to 2011. What this shows is that just by shedding the stigma around 
drug use and shifting it from criminal to a medical issue more people are forthcoming with their issues 
and enabling them to receive the treatment they need. They have further proposed with centers with 
supervised drug consumption facilities such as the ones in Switzerland, France, Greece, Germany, 
Spain, and Canada. They believe that such facilities help educate and supervise drug use lowering the 
chances of HIV and Hepatitis C spreading from drug use. On the other hand, though there have been 
talks of liberalizing drug policies and opening such centers in the cities of Seattle, San Francisco and 
Philadelphia they have hit hurdles with the clashes between the state and local lawmakers and the 
federal government opposing such ideas. Still many have doubted Portugal’s way as the way forward 

but still, there are important lessons to be learned as to how simply treating people with dignity and 
not as criminals can go a long way in taming this beast of a social issue to a large extent and provide 
help to those who need it and if not at least educate them to do it ina safer way which many people 
frown upon but has yielded results of Portugal at least. 

 

THE INDIAN SITUATION WITH SPECIAL FOCUS ON PUNJAB 

 India has its share of drug problems. With the issue impacting mostly the lower-income groups. 
Punjab is one state, in particular, that is worst affected by this crisis with the most economically 
prosperous state now staring at the threat of losing the entire generation of youth to drugs. One of the 
most baffling angles to this problem is how wide-spread this problem with estimates reporting a 
staggering 2/3rd households in Punjab having an addict in the family5, another issue is how easily 
available these drugs are to anyone willing to purchase the same. Authorities cite the issue of Punjab 
sharing land borders with Pakistan which act as the primary source of the supply and some parts to 
Afghanistan as well which are lucrative drug smuggling routes ensuring that a constant supply keeps 
pouring in. Though there are checks and balances along with seizures which if believed show that 
quantity seized has gone down by hundreds of kilos with even BSF on lookouts along the border for 

 
4  Time. 2020. Want To Win The War On Drugs? Portugal Might Have The Answer. [online] Available at: 
<https://time.com/longform/portugal-drug-use-decriminalization/> [Accessed 29 March 2020]. 
5 BBC News. 2020. 'I Wanted My Drug-Addicted Son To Die'. [online] Available at: <https://www.bbc.com/news/world-
asia-india-46218646> [Accessed 29 March 2020]. 
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the same yet the problem has no signs of stopping just proves that the peddlers have devised new ways 
to prevent seizures. With multiple drug transactions taking place in the open and can be easily seen. 
Heroin is the primary drug that is widely abused. It is hurled with people from the other side of the 
border with some landing on fields which are then taken by farmers and picked up by couriers and 
then distributed. With corruption among police also helping the same only adds fuel to the fire. This 
has led to hundreds of rehabilitation centers pooping across the length and breadth of the state. The 
staff says they receive all kinds of cases, ranging from judges, students, police officers to sex workers 
with women being the most difficult to rehabilitate as many had been sexually molested and assaulted 
while usage or while even seeking help at hands of police too at times. Professionals have suggested 
that there are 2 needs to try and understand to even begin to control this problem with one being the 
fact that there need to be more facilities to help with the rehabilitation process as the number of addicts 
is just too great to be handled by current resources and a lot of those who do make it to the facilities 
either relapse or just fall through the cracks 6. Further, the main reason as to what drives the youth to 
drugs needs to be identified, many have contributed ‘fun’ or ‘peer pressure’ being the start of it all. 

Finally, this brings us to the question whether the current approach to drug and drug abuse is right with 
people turning to cough syrups to hard drugs to get their ‘fix’ or is there a need to amend the whole 

framework and rethink it as if people are scared to seek help due to the fear of legal repercussion is it 
the best way to deal with it.  

 

DECRIMINALIZATION IN INDIA: IS IT POSSIBLE? 

The current drug policy that India follows is in sync with its obligations under the Single Convention 
on Narcotic Drugs, Convention on Psychotropic Substances and United Nations Convention Against 
Illicit Traffic in Narcotic Drugs and Psychotropic Substances. The Narcotic Drugs and Psychotropic 
Substances Act (1985)  and Prevention of Illicit Trafficking in Narcotic Drugs and Psychotropic 
Substances Act (1988) govern the drug usage and distribution and to deal with all matters related 
therein, with jail terms varying from 6 months to 20 years are imposed for illegal possession for 
personal use to possessing unauthorized commercial quantities respectively all try to act as deterrents 
to drug use and peddling but as highlighted previously it had done not much to control the crisis, so its 
high time that we consider legalization as a better mechanism to deal with this. What legalization 
effectively aims to achieve is that it makes sure that all the resources that go into locating and 
investigating crimes related to drugs could better be diverted in to ensure that they are used to instead 
rehabilitee them. If drugs usage is decriminalized then it takes off added pressure of the state’s 

machinery to investigate these ‘crimes’, no doubt selling and illegal commercial activity using drugs 

will still be offenses, but the issue wherein addicts are harbored by their family members due to the 
fear of jail time can be reduced as they will be encouraged to send these people to seek the help they 
need and hope to reform their lives. With this problem affecting mostly the youth as said is the future 
this looks like a better alternative and much more lucrative method, with any such resources, focused 
elsewhere can be used to raise awareness and deterrence.  Historically speaking India has been a 
country that, to begin with, wasn’t a believer in the criminalization of drugs. It was with the start of 

1961 USA backed war on drugs that lead to this. Even then for 25 long years, India held out and only 
in 1984 did the Rajiv Gandhi led government succumbed to American pressure and passed the Narcotic 
Drugs and Psychotropic Substances Act (NDPS Act). This Act not only failed to achieve its purpose 
but also gave rise to a much more dangerous problem in the form of synthetic drug cartels which way 
now pushing their product aggressively to the youth of the nation. In the absence of this Act, the 
controlled use of these (previously used)  drugs would not have given rise to the problem of synthetic 
drugs thus leading to the dismantling of these drug cartels and Mafia or the prevent them from existing 

 
6  BBC News. 2020. Why Has India's Punjab Fallen Into The Grip Of Drug Abuse?. [online] Available at: 
<https://www.bbc.com/news/world-asia-india-38824478> [Accessed 29 March 2020]. 
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at all. Further, if we focus on the numerous health benefits that some of these substances have such as 
Marijuana which has proven medicinal properties. Further, this act also causes another problem, a 
problem of revenue loss because no matter what the law people are still using it, college students, 
addicts and so may others so if this can be turned around and made into a better model with aims to 
use this hidden market and bring it into the mainstream causing it to become a source of revenue for 
the government and a source of employment who are otherwise seen as criminals. 

 

CONCLUSION 

After presenting you with the above examples and case studies, we can say that decriminalization is 
the way forward that we must be thinking about as we have seen prohibition makes the substance 
prohibited even more potent and strongly pushed commodity as was seen in case of alcohol in the USA 
during the prohibition era with the consumption falling in the beginning but it sharply increased with 
organized crime backing it and due to adulteration made it very risky to drink. No measurable gains 
were made in productivity or reduced absenteeism. Prohibition further removed a significant source 
of tax revenue to the government and greatly increased government spending. It led many drinkers 
to switch to opium, marijuana, patent medicines, cocaine, and other dangerous substances that they 
would have been unlikely to encounter in the absence of Prohibition making the whole measure 
counterproductive, which the drug policy of today is doing. The problem though is Prohibition as 
expressive law may strengthen adherence to the non-consumption social norm among the 
‘establishment’ group, while simultaneously strengthening the dissident identity of the counter-
culture group who are at highest risk starting cannabis use. The numbers also show that stringent 
laws don’t deter people from using marijuana. A study by Alex Stevens, professor of Criminal 
Justice at Kent’s School for Social Policy, Sociology, and Social Research found there is no 

evidence to suggest that teenage cannabis use is lower in countries with tougher policies . Recently 
another study, ‘2018 Cannabis Price Index’ conducted by ABCD7 revealed Delhi to be the third-
highest consumer of cannabis in the world, only behind New York and Karachi. Mumbai also 
featured in the sixth position on that list. For perspective, pot – legal in Amsterdam  – ranks at a 
lowly 56th place on the index. We can’t make marijuana go away, but it can be made safer for 

consumption and not demonize it since as seen a significant population is already consuming it and 
all the while it is  probable revenue source. Also If marijuana were legal, there would be more 
options for consumers, and regulators could, for example, insist on a high level of CBD. For 
instance, in most states that have regulated marijuana in the US, only cannabis extract conta ining 
no more than 0.5% THC and no less than 10% CBD, by weight is allowed. States like Kentucky 
have completely banned THC from their permitted extracts. Legalizing marijuana could also open 
the gates to a ton of new research. In 2018, the FDA approved a drug comprised of an active 
ingredient derived from marijuana to treat rare, severe forms of epilepsy. Research is difficult when 
the drug in itself is illegal. It is further seen that drug use stems from certain situations like 
childhood trauma, abuse, emotional shock among other which causes people to turn to drugs to try 
and escape it all but the only issue is, drugs don’t solve any of the problems and instead, becomes 

a new problem. The underlying causes have to be addressed and punishing addicts is not  helpful. 
Governance would aid curbing the upsurge in drug abuse. The regulation allows cannabis buyers 
to moderate their intake. As seen in the case of the US, a patient roster, a list of licensed vendors, 
substance control (CBD percentage, etc) could be maintained to prevent abuse. Legality creates 
incentives that drug dealers can’t exploit. Contrary to people's belief, legalizing marijuana does not 

mean endorsing it. It means taking responsibility for the risks it possesses. As we have seen law or 
no law there will all be consumption of these drugs and it’s better if it happens with a safety net by 

 
7  .Vigneshwar, R., 2020. The Case For Legalising And Regulating Cannabis. [online] The Wire. Available at: 
<https://thewire.in/health/cannabis-marijuana-india-legal> [Accessed 10 April 2020]. 
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the government instead of a jail term which in reality achieves nothing and it opens up revenue 
sources for both the government and the people who will engage in the same making it a visible 
economy rather than an underground one. And with so many western countries following it, it’s 

worth the shot, if nit we can experiment on a trial basis to see what ae the positive and negative 
effects at least and see if it helps in any way with the problem. And if it does it’s a big win-win for 
all parties.  
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EUTHANASIA AND ITS VALIDITY IN INDIA 

- Arushi Anand1 

 

ABSTRACT 

Euthanasia is complex issue around the world having moral, ethical and legal implications. Over 
period of time, it has been discussed several times. Yet, no particular legislation exists to deal with 
the matter as such in India. There are several issues with euthanasia as well. The paper begins by 

describing what exactly euthanasia is and what are the different kinds of euthanasia. Before one can 
move forward, it is necessary to look at euthanasia from the angle of different nations around the 

world and briefly, the paper looks at the different policies and stances taken on euthanasia around 
the world. It further, goes to explain the conflicting issue between right to life and right to die and 

how it is treated in India. It also looks at the Indian Constitution and deals with its right on it to fully 
grasp the concept. 

Further, it is necessary to understand euthanasia from the judicial perspective by explaining the 
position taken over the years in different judgements and pronouncements by the judiciary related to 

the concept and the applicability of it in India. Nevertheless, it ends by describing the prevalent 
position in the country related to euthanasia. At instances in the paper, it has also talked about 

medical ethics of euthanasia and liability of doctors, euthanasia and suicide, among other pertinent 
issues. It ends by drawing on the principle governing India as to euthanasia and its legality. 

 

INTRODUCTION 

The issue of euthanasia is highly debatable one. Its applicability in India is arguable as the laws are 
governed with strict conditions. Even after the judgement2 by the Supreme Court, the doctors are 
reluctant for euthanasia procedures. The culpability and liability of the doctors and the hospital 
increase in that sense. There is, thus, a need for better understanding of the guidelines by the highest 
court in the country related to euthanasia and its validity in India. 

 

MEANING AND KINDS OF EUTHANASIA 

Euthanasia means ending the life of a person with the intention so as to stop the suffering of that 
person. It is basically used in medical sense whereby the patient, who is suffering from a disease which 
cannot be treated, or has no cure, can be relieved of his pain. To end a suffering becomes important 
when the person suffering will remain in that state because no possible cure is available. He would 
have to endure the possible pain and agony throughout without any remedy. Thus, to end the life 
appears as a reasonable way to alleviate that torment. 

Euthanasia is of different types – Voluntary, non-voluntary and involuntary euthanasia. Voluntary 
euthanasia means the euthanasia through the assent of the person suffering. Only if he gives his 
agreement, the euthanasia is performed. Non-voluntary form of euthanasia entails where the consent 
of the person who is suffering is unavailable. For example; if a person is suffering from untreatable 
coma, then the permission of that person to avail euthanasia is not present. Lastly, involuntary 
euthanasia is a kind of euthanasia where no permission of the person suffering is asked for or taken. It 

 
1 Student, BBA LLB, 4th year, Vivekananda Institute of Professional Studies (GGSIPU) 
2 Common Cause (A Regd. Society) V. Union of India, (2018) 5 SCC 1 
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basically means that the euthanasia is done against the wishes or will of the person who is suffering. 
This type of euthanasia is mostly illegal around the world. 

The methods adopted for the euthanasia is through active or passive way. Active Euthanasia means a 
way where the person is directly involved through administering a form of substance into the part of 
the body of the person to relieve the person in pain of it. This can usually be done, for example, through 
the use of an injection, etc. Passive euthanasia refers to stopping the essential life support or any other 
kind of treatment from the person suffering to stop the pain. It is said to be an indirect form of 
euthanasia whereby the essential treatments required to stay alive are removed. 

 

INTERNATIONAL VIEW 

To fully understand the concept of euthanasia and its legal validity, it is necessary to look it at from 
international perspective as well. In the United States of America, the active euthanasia is not permitted 
but “physician aided euthanasia” is allowed in certain states with the USA like Washington. The 
English court in its historic judgement3 has held that the passive euthanasia is valid. The court had 
explained that the right to die by the way of passively is allowed. It means that the taking away of the 
essential needs by the doctors can be done. In this, the court can take away the life support of the 
patient and thus, allow for death to come. The court, further, said that the circumstances under which 
passive euthanasia can be administered has to be decided by the authority alone. The court had said in 
several cases that it is part of autonomy of a person. 

In Switzerland, through the Swiss Penal Code4, one can get the phenomena but the motive should not 
be selfish or dishonest in nature. The important thing to note is that the physician is not required to be 
present because of which complexity exists. In Nevada, their Supreme Court had held in an important 
case5 that the right of the person to die when the circumstances exist can be considered for the passive 
euthanasia. The court explained that the taking away of the respirator of the individual or the patient 
can be done when his interest is in issue. This permission is to be sought and then the doctor allow for 
it to happen. 

Netherlands allows for the euthanasia by the way of legislation6 in that manner and prescribes criteria 
and guidelines that needs to be followed which means that the physician has to conduct euthanasia 
under specified information like patient’s request and suffering, among other criteria before applying 
euthanasia. While in Belgium as well the concept of euthanasia gained importance and the status of 
legality in 2002 through the procedural enactment of the legislation. It enlists with it the specified 
requirements and guidelines that are of stringent or stricter nature and needs to be complied with before 
going for euthanasia.  

 

RIGHT TO LIFE AND RIGHT TO DIE 

The right to die is a complex issue which comes in direct conflict with the right to live. Right to life 
and liberty7 is guaranteed under the Constitution as a part of the fundamental right. To terminate or 
end one’s life as a matter of right will infringe the Article 21 as it is a negative right of taking away 

the life. The apex court had through its several pronouncements made the scope of Article 21 to include 
various parts like right of sexual orientation, right to live with dignity, right to health environment, 

 
3 Airedale NHS Trust V. Bland, MHD (1993) 2 WLR 316 
4  Article 115 of the Swiss Penal Code 
5  Mckay V. Bergsted, 801 P.2d 617 (Nev. 1990)  
6 Termination of Life on Request and Assisted Suicide (Review Procedures) Act, 2002 
7  Article 21 of the Indian Constitution  
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among others. This is the reason that whether this right to life given to every individual can, in fact 
include the right to die within it or not. 

Way back in 1994, the Supreme Court decided in its judgement in the case of P. Rathinam8 that the 
right to die is a fundamental part of a person’s rights. This right is embedded when the right to life is 

guaranteed under Article 21 of the Constitution. The court explained this by holding that every person 
in the society has the freedom and autonomy for his life. The person has a choice and can very well 
decide on the basis of this autonomy, the right to live or the right to die, whatever he chooses. This 
judgement, though, has now been overruled by the Supreme Court in the judgement in 19969. The 
court had very well laid down the law in this case that the right to life does not within itself include 
the right to die. This right cannot be given under Article 21 of the Constitution and thus, ruled in 
negation for right to die. 

The issue arises when there is a person who is in a terminally ill position or vegetative state or any 
other condition by which his body is in a constant state and not functioning. The right to die becomes 
an issue at this stage as to whether to leave the person in such a state or to stop his pain and suffering. 
Consequently, euthanasia involves the intentionally letting a person terminate his life for his condition 
has infinitely minimal chance of recovery. In that sense, one might consider euthanasia and right to 
die to be valid.  

But to what extend and what way? To answer the second question, the ways through which to end a 
person’s life can be through active or passive means. When the life support is taken away, the suffering 
will end. In active way, something will be administered. While the moral and legal complication arises 
when an overt act is done by the administering of something and the liability is put both morally and 
legally on the person administering the substance to end the life, generally doctor. For the passive way 
only the essential life support is taken away and thus, minimal liability is there. To answer the first 
question, it is necessary to know that whether the voluntary intention of the person in such a state is to 
be considered. If that is true, then what about the situation when a person in such a state that they are 
not able to convey their intention as to whether they want to die peacefully or remain in such a state. 
Who can act on behalf of that person? The guidelines are necessary to be decided and set up so that it 
does not lead to any kind of confusion or dilemma as to the exercise of the powers with which the 
medical professionals are to do. The person who can act on behalf of the person is his close relative 
and next friend. The court had defined these terms whereby the close relative can be spouse, father, 
mother, sister, brother, guardian or any other person. 

The issue with giving right to die is that if it is given the legal status in the Constitution or otherwise, 
it might cause problem. Because right to die as a matter of intentional death is against the moral and 
legal phenomena as to life is given for peaceful living and that no one has the right to take away their 
life or end their life. When a person takes away life with intention, it is either murder or suicide. Suicide 
is the intentional killing of oneself and murder is the intentional killing of other. Right to die, thus, 
comes in conflict with this and is not part of right to life under Article 21 of the Indian Constitution as 
of present. Therefore, to die cannot be given as a matter of right to anyone as it would lead to 
infringement of other’s right and the duty of the state towards its citizen. It would culminate to mass 
killings and its justification which is against the very nature of existence in the society. 

 

JUDICIAL OVERVIEW 

 
8  P. Rathinam V. Union of India (1994) AIR 1844 
9 Smt. Gian Kaur V. The State of Punjab 1996 AIR 946 
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The judiciary had over the years made several pronouncements on the matter. Though the matter at 
the Supreme Court is less, yet the diversified views existed before in several High Courts in different 
states whereby in one state the euthanasia was allowed while in other it was not. That is why, there 
was a need to set the law straight on the matter and Supreme Court clarified for the concept of 
euthanasia in India. 

In the judgement of Common Cause (A Regd. Society) V. Union of India10, the Supreme Court has held 
that the individual who is in a state that it is impossible for him to recover and he suffers greatly 
because of that position physically and mentally, then he should be allowed to end that suffering. The 
court explained that Article 21 of the Indian Constitution means right not only to live but it provides 
that when such a constant state exists, the dying process of a person should be smooth that is without 
pain of a person who is ill. It means that the right to die in a dignified manner is included under Article 
21. This is a landmark judgement in India. The court, further, said that passive euthanasia is permitted 
in India but it is restricted to special circumstances and to proper guidelines. The court also said that 
the living will of the person is to be considered because “every adult is the master of his body”. 

In the judgement of Aruna Ramchandra Shanbaug V. Union of India & ors.11, the victim was a nurse 
who was left in vegetative state for 42 years. The Supreme Court, though issued procedure for passive 
euthanasia, but yet Aruna didn’t get the justice. The court explained passive euthanasia whereby the 
doctor can “withdraw the treatment” in such a state and that decision can be taken by close relative or 
a next friend. In this case, the court did say that passive euthanasia is legal in India. The further 
guidelines include the presence of witnesses and signed by the magistrate and approved by the medical 
board. The court also said that unless the new law comes on the matter by the Parliament, this case and 
its procedural guidelines will be applicable in the cases of passive euthanasia. 

In the judgement of Smt. Gian Kaur V. The State of Punjab12, the court had talked about right to die. 
It said that the right to die in a way that is dignified and proper is a right of everyone and comes under 
the right to life. The court highlighted that it does not curtail to the intentional ending of one’s life as 

can be seen through the means of suicide. Both suicide and euthanasia are different from each other. 
To understand it, the court said that up to the point of death the right to life is persistent and it prevails 
when the person is in a difficult stage, so that to ease the pain and difficulty and to die in a manner as 
to dignity is necessary part of it. The court, thus, interpreted right to die “with dignity” and euthanasia 

in respect of Article 21. It said that in special circumstances it is not right to die but right “to accelerate 

death which is already commenced” and remove the pain. The death is eventual but it said Article 21 

does not include right to die.  

 

PRESENT POSITION 

The current position that is applicable in India is that passive euthanasia is very much valid but it is 
governed through strict conditions or restrictions. The major issue with euthanasia is the liability of 
the doctors that arises because of it. The ethical thing for the medical professionals is to save people’s 

life and not to take it. For that purpose, euthanasia comes in direct contrast and conflict with it. It is 
also possible that the thrust of liability is put on the doctors who have to perform such tasks. It might 
invite penal provisions for them as having helped or committed an offence. They might be held for 
murder or culpable homicide for the causing the intentional death of the person. For that purpose, the 
arguments still exist for the validity and legality of euthanasia in India. But the law has become clearer. 
It is held that passive euthanasia that deals with taking away of the life support of the patient cannot 

 
10 (2018) 5 SCC 1 
11  (2011) 4 SCC 454 
12  1996 AIR 946 
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be equated with the violation of the oath of the doctor of saving the life. The patient is in an unbearable 
and untreatable position and the death is certain because the state in which the patient is, that is not 
treatable. Thereby, it becomes necessary to relieve the patient of this pain and put him out of misery.  

But, it is necessary to note that the way through which the euthanasia is performed is specifically 
defined now. The important ingredients that is required is the consent of the party and if that party is 
in such a state so as not to be able to convey the appropriate consent or agreement for euthanasia, then 
for that purpose, the close relative or the next friend can apply for the same by magistrate. It is 
necessary because consent is important above all. If the person even if being in such a critical stage 
wants to live, then no one can force him to die and take away his right to live guaranteed under Article 
21 of the Constitution by force. He has as much right to live as any other person and it cannot be 
restricted or terminated only on the reason that is condition is critical or untreatable. Another important 
thing required is that the euthanasia can only be performed by the medical professional through the 
means of passively taking away of life support and no other way. It is necessary as no overt act by way 
of administering anything is done. Thus, this is the current position that prevails related to the 
euthanasia in India, relating to its legality and validity as to present situation. 

Another important thing to note is that as of present, the concept of euthanasia is applicable to only 
those cases where the person is in a complete vegetative state or in a condition that is not treatable. For 
that purpose only, the euthanasia is applicable where the treatment is not possible and for the time 
period the person is in such a brutal stage, the medical practitioner can apply for the passive euthanasia 
on the person. The way through which this euthanasia is permitted is by the way of living will of the 
person. Living will means that the person has to convey their consent on the matter. Thereby, the 
concept of euthanasia is valid in India but only of the kind that is passive and is to be followed by the 
medical practitioners and the patient under the guidelines and rules given specifically by the apex court 
in that matter through their pronouncement. The 241st Law Commission Report on Passive 
Euthanasia13 was of significant importance as it lead to the further judgement and allowing of the 
concept of passive euthanasia with more diligent and specified laws in the matter. 

 

CONCLUSION 

To sum up, it can be said that the concept of euthanasia is complex one as it involves the right to die 
with it. For that purpose, India has had different conflicting views, and judgements over the years. This 
had led to the recently pronounced judgement by the apex court which has legalised only passive 
euthanasia and dismissed active euthanasia. Even passive euthanasia is allowed under stricter rules 
and subject to any enactment that might come by the Parliament in the future. Thus, this position still 
prevails as of present.

 
13 Report No. 241 of 2012 (August); 241st Report on Passive Euthanasia – A Relook; Law Commission of India 
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EPIDEMICS PROBLEMS AND LEGISLATIONS 

- Drishti Gupta & Ashutosh Kumar1 

 

ABSTRACT 

In a time when the world faces an invisible adversary i.e. COVID 19, the contemporary legislations 
around the world don’t look particularly effective for example India has a 123-year-old law 
Epidemic Disease act, 1897, which gives powers to the government to take actions that are 

necessary for such situations. But the law has been criticized for its scope of misuse and it also has 
been observed to be quite inefficient in the handling of the epidemics. 

In India, we have few alternatives to the current epidemic act too such as National Disaster 
Management Act 2005, Aircraft Act 1934, The Aircraft (Public health) Rules, 1954 but, a proper 

epidemic act is necessary that is why new bills such as The Public Health (Prevention, Control, and 
Management of Epidemics, Bio-Terrorism and Disasters) Bill, 2017, National Health Bill 2009 etc., 

have been brought from time to time to replace the act in force at present. 

We can take ideas and learn from the laws of superpowers such as America, Russia, European 
Union, Japan, etc. which have efficient laws in tackling the epidemics but improvement is needed as 

the current COVID-19 outbreak in the world needs an efficient response which is possible from 
better legislations but, in bringing these legislations due regard must be given to the basic human 

and fundamental rights of the individuals as well. 

 

INTRODUCTION 

Epidemics, as we know, are the unpredictable threat of nature to human life. They are evolving 
continuously and posing a continuous threat by growing new infections which spread like fire in a dry 
forest. Already in decades of the 21st century, the world has been sharply reminded time after time of 
the degree to which people in all countries and on all continents remain chronically vulnerable to 
infectious diseases, known and unknown. India is witnessing epidemiological transition and the weak 
laws could make the situations worse. In the 21st century, the country is facing a dual burden of 
diseases. While struggling to combat the burden of communicable diseases. Even though in India we 
have an Epidemic Disease act, 1897, we are still clueless and not capable of handling the panic properly 
as there is huge economic responsibility.  

As the world is facing the epidemic situation from the Coronavirus i.e. COVID-19 which was first 
found in Wuhan, Hubei, China in December 2019 and On March 11, 2020, the World Health 
Organization declared it to be a pandemic after noting that it has increased 13-fold in countries other 
than China. 

Many states after the recommendation of the central government have invoked the 123-year-old 
Epidemic Diseases Act, 1897 to grant rights to the government to tackle the situation. Nowadays 
practices like a health emergency, country lockdown, application of Article 144 which prohibits 
assembly of four or more people in one place etc have been applied as strictness and proper application 
of the law must be ensured.  

 
1 Students, 1st year, Hidayatullah National Law University, Raipur 
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In the pre-independence era, it was used forcefully but now, as time and age have changed and very 
basic human and fundamental rights have been introduced the governments are still implementing the 
archaic discretionary laws but the preparedness on the epidemics must be ensured.   

 

THE EPIDEMIC DISEASES ACT OF 1897 

History  

It came into force on February 4, 1897, as a response to the Bubonic plague epidemic in Bombay. This 
act confined plague to Bombay by a series of tough measures which prevented crowds from gathering.  

The colonial government made and applied this act during the plague epidemic in a forceful and 
humiliating manner.  Historian David Arnold called the Act “one of the most draconian pieces of 
sanitary legislation ever adopted in colonial India”2. Also, Pandit Bal Gangadhar Tilak was jailed in 
the year 1897 for 18 months for criticizing the British for the handling of epidemic plagues in his 
magazine Maratha and Kesari. 

This act lays down discretionary powers in the hand of the legislature and executive and does not 
provide proper laid guidelines of an epidemic in law. Earlier when the act was started from the spread 
of plague in the country the army was deployed for segregation, quarantine, hospitalization, and 
inspection of the suspects. 3 

Provisions of Act 

Section 1 recognizes the act as Epidemic Disease act, 1897 as it stretches to the whole of India.  

Section 2 states that if there is an epidemic outbreak of a dangerous disease and the current laws are 
insufficient for managing the situation and cannot able to control the harm caused then the government 
or the states can make certain temporary regulations which can be applied on the public for their safety 
and health. The regulations can be applied for inspection and segregation of the people who are 
suspected temporarily.  

Section 2 clause 1 of the Act also empowers the state government to delegate some powers to some 
other persons 

Section 2 clause 2 sub-clause (b) empowers the state government to inspect persons travelling on a 
train or otherwise, it further allows their segregation and keeping a person in a hospital or some other 
temporary accommodation if the inspecting officer suspects that such person is with any such disease. 

 Section 2A which was added later on lays down provisions for inspection of ships arriving or vessels 
leaving the territory of India if the central government is satisfied that India or any part thereof is 
threatened with an outbreak of an epidemic disease for which no provisions exist. It also provides for 
the detention of such a person arriving or leaving if it is considered necessary. 

Section 3 prescribes a penalty for disobeying any regulation made under Section 188 of the Indian 
Penal Code. Section 188 of the Indian Penal Code supports the penalties under this act. Under this 
provision, a punishment of 6 months imprisonment or 1,000 rupees fine or both shall be meted out to 
the person who disobeys any order under the Act.  

Section 4 of the act provides for protection from legal proceedings of such a person who does anything 
acting under this act or acts in good faith in pursuance of such act. 

 
2David Arnold, Colonizing the body: State medicine and epidemic disease in nineteenth-century India (2002). 
3 V. Venkatesan, Time to act Frontline, https://frontline.thehindu.com/cover-story/article30188196.ece (last visited Apr 3, 
2020). 

https://frontline.thehindu.com/cover-story/article30188196.ece
https://frontline.thehindu.com/cover-story/article30188196.ece
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Critical analysis 

It is quite certain that when there are such emergencies there ought to be some monetary requirements 
with immediate effect, this act does not talk on the creation of any fund or anything as such which 
could be used at the time of such emergencies as there is certainly going be a need for monetary 
expenses from the inception of the outbreak such as strengthening hospital preparedness, laboratory 
capacity, facilitating and accelerating advanced research and development of medical countermeasures 
but there is no special provision for the creation of any such fund. However, to tackle this situation the 
central government declared COVID 19 as a notified disaster and assistance is now available under 
State Disaster Response Fund which has been established under section 48(a) of the National Disaster 
Relief Act 2005.   

This act has a huge scope for misuse and it has been criticized on the same point by Myron Echenberg 
in his book.4 At the same time although, the punishment under Section 188 of IPC doesn’t look 

sufficient for someone who puts lives of so many people at danger.5  

It was also criticized by the Indian Journal on Medical Ethics6 on the following points: 

•  This act is archaic: This act was formulated about 123 years ago and the present medical and 
technical advantages could not have been envisaged during that time. Thus, it focuses more on 
physical measures such as segregation instead of scientific measures such as vaccination, surveillance 
and organized public health response.  

•  It does not talk on airways: in the current scenario airways are a major source of international travel 
but this act talks majorly on the point of ships and vessels this also reflects the how archaic the act 
has become. 

•  There is no definition of epidemic disease: This act does not provide any definition for the phrase 
"epidemic disease" thus it would completely on the whims and fancies of the ruling governments to 
call any situation as an epidemic and use special powers provided under it. 

  

ALTERNATIVES TO THE CURRENT LAW 

National Disaster Management Act, 2005 

The National Disaster Management Act has become the main law for the handling of the current 
situation after the Central government declared the current outbreak a disaster under the provisions of 
this act and invoked the Section 69 of this Act to delegate the powers of Chief secretary who is the ex-
officio chairman of National Executive Committee to the Ministry of Health and Family 
Welfare(MoHFW).  

It sets the procedure for formation of National Disaster Management Authority of which Prime 
Minister is to be the ex-officio chairman. The authority is responsible for the laying down of policies, 
plans, guidelines for effective disaster management and timely response to the disaster. Also, it has 
several other responsibilities such as approval of the National plan, laying down of guidelines for the 
State Authorities in drawing the State Plan. 

The act also has the provisions for establishing National Executive Committee of which secretary to 
the Government of India is ex officio chairperson has to formulate the National Plan and has to 

 
4Myron J. Echenberg, Plague ports (New York University Press) (2010). 
5DT Dennis, Plague in India (Dept. of Health and Human Services, Public Health Service, Centers for Disease Control and 
Prevention) (1994). 
6BinodK Patro et al., Epidemic diseases act 1897, India: Whether sufficient to address the current challenges? 18 Journal 
of Mahatma Gandhi Institute of Medical Sciences 109 (2013). 
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coordinate with Central and State ministries and authorities for implementation of the national plan 
and better disaster management.  

The national authority sets the guidelines for minimum standards of relief concerning shelter, food, 
drinking water, medical cover and sanitation. 

It allows the Central government to take any such measures as it deems necessary for disaster 
management. it further obligates it to take various other steps such as ensuring the allocation of funds, 
deployment of naval, military or air forces, establishing coordination with the international 
organizations etc.  

It also allows the national authority to relief the repayment of loans or to grant fresh loans to the 
affected persons on concessional terms to the people affected by the disasters of severe magnitude.  

The State Executive Committee also have provisions such as some specific powers in the event of a 
threatening disaster situation such as it can control the traffic to from or within the affected area, it can 
control the movement of people going to, coming from, or in the affected area, it can provide food, 
shelter, healthcare and other essentials, it can also take help from experts in the field of such disaster, 
it also has the duty of making people aware and disseminating information to deal with any threatening 
situation or disaster. States can set minimum standard of relief too.  

Similarly, there is also the provision for the establishment of District Disaster Management Authority 
which is chaired by the District Collector, apart from the duty of coordinating and seeing to the 
implementation of National Policy, National Plan, State Plan this authority has several other powers 
such as it can direct any local authority or any department of the district for the mitigation and 
prevention of disaster and such department or authority would be bound to carry out the order. 

The act also has provisions for establishing the National Disaster Relief Force (NDRF) 

it has the provisions for setting up National Disaster Relief Fund and National Disaster Mitigation 
Fund while the former is for emergency response, relief and rehabilitation while the latter is for projects 
for the mitigation of damages. It also has provisions for establishing State and District relief and 
mitigation fund. 

This act bars any sort of discrimination in providing compensation. It also provides the concerned 
authorities power to requisition resources, vehicles, provisions etc. This act gives various such powers 
and the provisions of this act are to have overriding on any other law in force at the time. 

This act identifies the power of media and the concerned National, State or district authorities can 
recommend the Government to order any authority in-charge of audio-visual media to carry any 
warnings and advisories regarding such disaster. 

Aircraft Act, 1934 

Section 8A of the Aircraft Act 1934 provides for the protection of public health due to arrival of some 
aircraft which might carry some infectious diseases. It provides for inspection of aircraft in the same 
manner as provided subclauses (i) to (viii) of clause (p) of sub-section (1) of section 6 of the Indian 
Ports Act, 1908(15 of 1908). 

Section 8B subsection 1 says that if the government is satisfied that India or any part thereof is visited 
with an outbreak of some epidemic then the government is and provisions of law at the time are not 
sufficient then the government can take any such measures it thinks necessary to prevent the danger. 

Sub-section 2 allows the government to make such temporary rules by concerning aircraft and the 
people travelling publishing it in the Official Gazette and the subsection 3 says that duration of such 
rules must not more than 3 months from the time of notification.  
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The Aircraft (Public health) Rules, 1954. 

This act provides various measures for control and prevention of the spread of communicable or 
infectious diseases into the country. 

It has provisions for the appointment of Health Officer for people arriving from abroad. The health 
Officer has various discretionary powers such as he can ask for the journey logbook to ascertain if the 
aircraft comes from an infected area. He also has powers to inspect the aircraft and subject the 
passengers and the crew to a medical examination if the aircraft is coming from an infected area. He 
has the power to restrict the entry of a person whose entry he thinks is likely to spread some 
quarantinable or infectious disease.  

It provides for periods of incubation for various quarantinable diseases such as smallpox, yellow fever, 
cholera etc. Although it doesn’t limit its ambit and further adds that for any other infectious diseases, 

the period for quarantine can be declared by the central government by notification in Official Gazette.  

It further provides some special provisions for some specific diseases such as malaria and yellow fever, 
cholera, smallpox, plague, which provide for medical examination of people on board and inspection 
and disinfection of the luggage and the aircraft. 

It provides for inspection of the aircraft and incubation of the people arriving on such aircraft. 

It even has provisions for the handling of dead bodies.   

Any contravention to the provisions of these rules may lead to imprisonment of up to 3 months or a 
fine of up to Rs. 3000. 

Similar quarantine restrictions for passenger ships, cargo ships, and cruise ships are provided under 
the Indian Port Health Rules 1955 pursuant to the Indian Port Act 1908.  

 

PROPOSED BILL 

The Public Health (Prevention, Control and Management of Epidemics, Bio-Terrorism and 
Disasters) Bill, 2017 

This bill has been brought in to repeal and replace the existing Epidemic Diseases Act 1897. 

Public health emergency according to the Bill is a sudden state of danger affecting humans, animals 
or plants such as a spread of infectious disease, epidemic disease, bioterrorism, disaster etc. Control 
and management of which cannot be dealt with by any law other than than the bill being discussed. 

Powers of State Government and Local Authorities:   

 Section 3 of the bill provides several special powers to the State government, administration of Union 
Territory, local authorities when they are of an opinion that certain public health emergency has arisen. 
It allows them to take various strict measures such as closing down of markets, schools, colleges it 
also has provisions for isolation and quarantine for maintaining social distancing and restricting the 
spread of disease. 

It also empowers the concerned authorities to order medical examination including laboratory tests 
and provide treatment, vaccination etc. for a person who is suffering with are is suspected to be 
suffering from any disease as expressed in the order. It also empowers the authorities to direct any 
clinical establishment to admit, isolate and manage cases arising out of Public Health Emergency or 
provide such services as directed. 
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It also allows ordering detention of such persons who might be carrying some hazardous substance it 
further empowers any authorized official to inspect without any prior notice any place where public 
health emergency had occurred or is likely to occur.   

Powers of Central Government: 

It gives some authoritative powers to the Central government to direct the state government, 
administration of Union Territory, district and local authorities to implement the provisions of the bill 
and they are bound to comply with it. 

Further, it empowers the Central Government to assume the powers given in section 3 of the bill in the 
public interest. It also empowers the central government to order such measures to be observed by the 
general public, or a person or a class of people to control, prevent and manage the public health 
emergency. 

It also sets an order of precedence wherein the orders of state government will supersede the order of 
the local authorities and the orders of the central government would supersede the orders made by the 
state government. This sort of specific division of powers and supervening authority becomes essential 
in such times. In case of Pan-India epidemics such as India is facing right now there can be 
disagreements between the states and in such times of emergency, the parties to the dispute don’t want 

or have much time to waste as a few delays risks the lives of hundreds and thousands in such a case a 
central authority is much needed. 

The rules for carrying out the provisions of this bill are to be made by the central government but the 
state government is free to make any changes if it wants.  

Provisions of the bill to have overriding effect.   

The provisions of this bill are to have an overriding effect on provisions of any law for the time being 
this bill is in force. Also, any person who does any act in good faith or pursuance of this bill is not to 
be prosecuted. 

 

EPIDEMICS AND CONSTITUTION 

Jurisdictions State and Center 

The Seventh Schedule of the Constitution of India puts public health, sanitation, hospitals etc., in the 
state list i.e., State governments are empowered to make laws on these subjects however a High-level 
group on health sector constituted by the 15th finance commission recommended that ‘Right to Health’ 

be declared a fundamental right and the constitution be amended to shift the subject health to the 
concurrent list on the 75th Independence Day in 2022. 

However, the center is empowered to make laws on port quarantine and inter-state movements, also 
the duty of prevention of transfer of infectious diseases or contagious diseases from one state to another 
lies with both state and the center as it has been placed in the concurrent list. Also, The Epidemic 
Diseases Act 1897 has provisions for both the central and state governments. 

Can Emergency provisions be invoked? 

As has been observed that countries as advanced in Health care as Italy have not been able to cope up 
with the situations even having the regulations of European union and in this regard, if the conditions 
continue to worsen in India as well the government may be forced to take stricter measures than what 
is allowed by our legislative framework as there may be a countrywide public panic situation and mass 
lawlessness, this takes us to emergency provisions of the constitution of India.  
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Article 352 of the constitution provides for three conditions under which an emergency can be declared 
under three grounds: external aggression, war or armed rebellion. 

The word armed rebellion added later in constitution is very limited in scope and although, was 
introduced to the limit the scope of its misuse but has done the work of throwing the baby with the 
bathwater as the old interpretation could have included the epidemic like situations the country is 
facing right now and could have given the government some special powers to control the situation.7 

Ironically, although the word-internal aggression has been replaced in Article 352 it continues to figure 
in Article 355 which casts a duty on the Union to protect all states against external aggression and 
internal disturbance. 

The Sarakaria Commission which was set up to examine center-state relations noted that internal 
disturbance may even be ‘nature-made’ and would include epidemic, earthquakes, cyclones etc. which 
may paralyse the government of the state and put its security in jeopardy. It also noted ‘physical 

breakdown’ can amount breakdown in constitutional machinery as mentioned in article 356 which 
provides for the imposition of emergency in case of breakdown of constitutional machinery in a state. 

Thus, emergency in such situations can be invoked under Articles 355 and 356 of the constitution but, 
the government would be unable to invoke drastic measures as contemplated in Article 352.  

An epidemic like situations lead to huge economic set-downs thus a financial emergency cannot be 
ruled out under Article 360 of the constitution as virtually all the major sectors of the economy are 
plagued with the epidemics. 

Pandemic Laws and Fundamental Rights  

Quarantine has been accepted and tested method for control of such epidemics but these methods have 
led to some serious violations of individual liberty and privacy. It has been argued by many that the 
loss of Individual liberty is the price worth paying because benefit of the larger must be considered.  

But, such measures as Publication of names, address etc. of those who were quarantined or are 
suspected of any such infectious disease leads to ostracism against such people, similar conditions 
were observed in during the spread of SARS virus when the information of suspects was released by 
the authorities lead to discrimination against many of them even though many of them later tested 
negative. Such measures lead to a breach of privacy and confidentiality of such people.8 

Although Right to Privacy is considered to be a Fundamental Right under Article 21 of the constitution 
it is not absolute and thus when public health is at risk it can be done away within the public interest. 

The supreme court in ‘X’ v. Hospital ‘Z’,9 held that although the right to privacy is essential it is not 
absolute and may be restricted to prevent crime or disorder or to protect health, morals, or the rights 
and freedom of others. 

 The Supreme Court in K.S Puttaswamy vs Union of India10 asserted “The state may assert a legitimate 

interest in analyzing data borne from hospital records to understand and deal with a public health 
epidemic to obviate a serious impact on the population.”  

 
7  Does the Constitution Allow Modi to Declare a National Emergency Over COVID-19? The Wire, 
https://thewire.in/law/can-an-1897-law-empower-the-modern-indian-state-to-do-whats-needed-to-fight-an-epidemic (last 
visited Apr 3, 2020). 
8  Sanjay Nagral, SARS: infectious diseases, public health and medical ethics, 3 INDIAN JOURNALS ON MEDICAL 

ETHICS (2003). 
9 X V. Hospital Z, 296 S.C.C 297 (1998). 
10 K.S Puttaswamy vs Union of India, 10 SCC 1 (2017). 
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Also, several conventions such as Nuremberg Code, the declaration of Helsinki, and Geneva 
conventions to Modern Codes of Research Ethics such as the Council of Medical Ethics (CIOMS) 
Guidelines on Biomedical and Epidemiological Research (1991,1993) widely recognize a patients or 
research subjects right to grant or withhold consent. They hold this right to be indispensable. Although, 
they allow these rights to be restricted by the government if a compelling public health interest is at 
stake. 

Such measures as forced quarantine or any other strict measures also lead to loss of livelihood the 
Andhra Pradesh High Court was had to face such dilemma in Andhra Pradesh Adimajati Seva 
Sangham v. Guntur Municipal Council,11 in this case, the unlicensed Pigs were being killed by the 
authorities to curb Japanese Encephalitis which is fatal for the children and caused several deaths. The 
owners of the pigs had no source of income except the pigs it was contended that such action was 
violative of the right to live and survive guaranteed under Article 21 of the constitution. 

The court held "Art. 21 of the Constitution cannot be interpreted to assure the survival of the means 
of living of the petitioners ignoring the dangerous consequences felt in the society resulting in the 
death of precious young children."    

 

INTERNATIONAL LAW ON GLOBAL DISEASE CONTROL 

Global health law means what are the different countries laws, processes and legal norms which are 
important for the people to attain highest level of physical fitness. The field seeks to facilitate health-
promoting behavior among the key actors that significantly influence the public's health, including 
international organizations, governments, businesses, foundations, the media, and civil society12.  

The international human regulations (IHR) 2005, give regulations for the detect, assess, report and 
respond to the public events happening. The international community with the help of laws agrees to 
improve the detection and reporting of health emergencies worldwide.  

 

FOREIGN POLICIES 

The USA  

The united states of America have some Specific Laws and Regulations Governing the Control of 
Communicable Diseases. The US government has adopted the modern terminology and methods to 
responsibly handle the epidemics caused. The Department of Health and Human Services has 
responsibility of preventing the infectious disease to be introduced, transmitted, and spreads in 
particular area. 

The public health emergencies in the US 

Under the section 319 of Public Health Service (PHS) Act disorder and infectious disease exists, there 
are certain provisions which can be followed by secretary-  

• Fund appropriation to the authorities for handling the epidemic and the health emergency must 
include investigation on the cause, treatment and prevention measures. Funds are given for rapid 
response and coordination between the public and private health facilities affected by the 
emergency. Accelerate preparedness and strengthen countermeasures; strengthen bio surveillance 
and laboratory capacity. The Secretary must report to Congress 90 days after the end of the fiscal 

 
11 Adimajati Seva Sangham v. Guntur Municipal Council, 193 A.I.R 195 (1987). 
12 Gostin et al., GLOBAL HEALTH LAW: A DEFINITION AND GRAND CHALLENGES OUR ACADEMIC (2008), 
https://academic.oup.com/phe/article/1/1/53/1415563 (last visited april 3, 2020)  

https://enalsar.informaticsglobal.com:2155/api/document/collection/cases-in/id/5VBP-BJ91-F2MB-S227-00000-00?cite=ANDHRA%20PRADESH%20ADIMAJATI%20SEVA%20SANGHAM%20Versus%20GUNTUR%20MUNICIPAL%20COUNCIL%20LNIND%201986%20AP%20296&context=1523890&icsfeatureid=1523894
https://enalsar.informaticsglobal.com:2155/api/document/collection/cases-in/id/5VBP-BJ91-F2MB-S227-00000-00?cite=ANDHRA%20PRADESH%20ADIMAJATI%20SEVA%20SANGHAM%20Versus%20GUNTUR%20MUNICIPAL%20COUNCIL%20LNIND%201986%20AP%20296&context=1523890&icsfeatureid=1523894
https://enalsar.informaticsglobal.com:2155/api/document/collection/cases-in/id/5VBP-BJ91-F2MB-S227-00000-00?cite=ANDHRA%20PRADESH%20ADIMAJATI%20SEVA%20SANGHAM%20Versus%20GUNTUR%20MUNICIPAL%20COUNCIL%20LNIND%201986%20AP%20296&context=1523890&icsfeatureid=1523894
https://enalsar.informaticsglobal.com:2155/api/document/collection/cases-in/id/5VBP-BJ91-F2MB-S227-00000-00?cite=ANDHRA%20PRADESH%20ADIMAJATI%20SEVA%20SANGHAM%20Versus%20GUNTUR%20MUNICIPAL%20COUNCIL%20LNIND%201986%20AP%20296&context=1523890&icsfeatureid=1523894
https://enalsar.informaticsglobal.com:2155/api/document/collection/cases-in/id/5VBP-BJ91-F2MB-S227-00000-00?cite=ANDHRA%20PRADESH%20ADIMAJATI%20SEVA%20SANGHAM%20Versus%20GUNTUR%20MUNICIPAL%20COUNCIL%20LNIND%201986%20AP%20296&context=1523890&icsfeatureid=1523894
https://enalsar.informaticsglobal.com:2155/document/teaserdocument/?pdmfid=1523890&crid=fe2199d8-51de-4ee3-8d05-24ec01cdcf07&pdteaserkey=h1&pdicsfeatureid=1523894&pditab=allpods&pddocfullpath=/shared/document/cases-in/urn:contentItem:5VBP-BJ91-F2MB-S227-00000-00&ecomp=p7z2k&earg=sr5&prid=e3507280-3c34-4128-8129-fbe015c78cec
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year about any funds spent from the Public Health Emergency Fund, the emergency for which funds 
were spent, and activities undertaken concerning the emergency. 

• The Secretary can modify certain requirements as necessary to ensure during an emergency area, 
sufficient health care items and services for individuals. The government also takes into 
consideration the average sale price (ASP) of drugs needed as during an emergency there may be 
an inability to access drugs and sudden rise in the price can be caused. For preventing this raise the 
government can acquire drugs at the biological wholesale price also. Secretary Grant extensions 
relating to the submission of data or reports required under laws. However, in the event of a public 
health emergency in which this authority was triggered, the price change could be implemented 
without rulemaking. (Section 1847A(c)(5)(C) of the Social Security Act, which states that 
notwithstanding any other provision of law, the Secretary may implement any of the provisions of 
Section 1847A by program instruction or otherwise.) 

• State can employ personnel without any competition in medical care for a limited time under 
emergency and all the workers working in emergency funds from Health and Human Services 
(HHS) can be used for them and their family’s safety, travel, and other needs. Grants can be given 

under disaster relief employment cases as under an epidemic situation there is huge unemployment 
loss and the human force is needed so grants can be awarded. 

•  A public health emergency is considered an “emergency medical reason” under the Drug Supply 

Chain Security Act (DSCSA). Thus, upon the Secretary’s declaration of a public health emergency, 
certain activities like wholesale product distribution and transactions are automatically excluded 
through the period of the declaration.  

Clauses to govern United States health problems 

All these regulations of the US are not under the constitution itself but the separate laws and 
constitutions of particular states. Implicitly, the authority to enact public health laws to add, address 
infectious diseases falls at the federal level under the Commerce Clause. Well, the Constitution does 
not define the term, and the United States Supreme Court has great flexibility in deciding cases 
involving the Commerce Clause. Laws like  tobacco regulation, environmental public health laws like 
the Clean Air Act and Safe Drinking Water Act, and job are for safety under the Occupational Safety 
and Health Act. Also, within Article, I of the Constitution is the Necessary and Proper Clause. In 
general, this clause enables Congress to select any means reasonably adapted to effectuate its powers. 
Many times, the United States examined the interplay between the Commerce Clause, the Necessary 
Prop, and Proper Clause, and the ability of the federal government to isolate infectious individuals. 13 

The constitution does not give the states or the local government to enact any laws related to public 
matter Like the Federal Government, states have implicit rather than explicit authority to enact laws 
pertaining to infectious disease pursuant to the Tenth Amendment of the Federal Constitution. This 
provision reserves to the states those powers not specifically delegated to the Federal Government and 
further state government can delegate authority to local government on the basis of state provisions. 
Some states have provisions in their constitutions regarding public health.  

European Centre for disease prevention and control (ECDC) 

European union agency ECDC is dealing with programs which help the countries or member states to 
fight the infectious disease and covers a wide variety of activities to be prepared for any epidemic 

 
13 Week 4 Video 2: What Authority Does the Government Have to Enact Laws Pertaining to Epidemics, Outbreaks and 
Pandemics? - Week 4: Local Countermeasures | Coursera Coursera, https://www.coursera.org/learn/epidemic-pandemic-
outbreak/lecture/e7Hbc/week-4-video-2-what-authority-does-the-government-have-to-enact-laws-pertaining (last visited 
Apr 3, 2020) 
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outbreak. The laws or regulations under ECDC were brought up to fight antimicrobial resistance and 
healthcare-associated infectious diseases which are emerging in the world continuously.  

In 2019, ECDC continues to contribute to health security, giving particular attention to the following 
areas: 

• Tackle antimicrobial resistance 

• Improve vaccine coverage in the EU 

• Support the European Commission and the Member States in addressing the Sustainable 
Development Goals in the area of HIV, TB and hepatitis 

• Further support the European Commission and the Member States in strengthening the 
preparedness for cross-border health threats 

• Focus on strategic partnerships to create synergy and avoid duplication of work 

• Further enhance ECDC’s operational performance and monitoring.14 

Superpowers of the world and few countries which are highly advance are trying to make better laws 
on epidemic prevention by considering the human rights of the patients who are infected from the 
highly communicable disease so that situations can be controlled in time. We can take the example 
of Japan, one of the most developed and hygienic country.  

 Japan Epidemic Prevention  

Japan introduced the Communicable Diseases Prevention Law enacted in 1897 for preventing the 
country from the spreading infectious disease.15 This law was promulgated by the Meiji Government 
after Japan’s former Constitution was ratified in 1889.  

The Communicable Diseases Prevention Law of japan was introduced to control the infections there. 
The law was preserved even after japan got its permanent constitution in 1946. The law for the control 
of disease not only had regulations for infection control but discussed the human rights of the 
patients too.16 The Infectious Diseases Control Law prescribes regulations for securing formalities 
based on the content of the International Covenants on Human Rights as the government makes 
compulsory hospitalization under a legal mandate of the patients who are infected with infectious 
disease. This may hamper the human rights the Japan’s epidemic law assures that the benefit of the 
society, people around and healthy and speedy cure of patients is also necessary. Specifically, these 
regulations only get strict on the public when they do not abide by the rules by themselves. To avoid 
any arbitrary actions, Hospitalization and proper formalities much be performed on behalf of the 
patient. This is important because such hospitalization may be tantamount to physical restraint in some 
situations. Japan also have quarantine laws which are in accordance with the International Health 
Regulations (IHR). The Infectious Diseases Control Law and the quarantine law were revised at the 
same time. For preventing the epidemics stations, organizations, health centers were made.  

 

CRITICISM OF THE EPIDEMIC LAWS 

 
14 About ECDC European Centre for Disease Prevention and Control, https://www.ecdc.europa.eu/en/about-ecdc (last 
visited Apr 4, 2020) 
15Takashi Nomura, Hiroshi Takahashi & Yoshifumi Takeda, Changes in Measures against Infectious Diseases in Japan 
and Proposals for the Future, JMAJ, http://www.med.or.jp/english/pdf/2003_09/390_400.pdf (last visited Apr 4,2020).  
16 David Satcher, Emerging Infections: Getting Ahead of the Curve, 1 EMERGING INFECTIOUS DISEASES 1–6 (1995). 

http://www.med.or.jp/english/pdf/2003_09/390_400.pdf
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When the country is facing such pandemic situations and is governed by the response of the nations 
on how these epidemics or pandemics must be controlled there are many laws that could be applied 
but would have equal chances to get misused by the people who have authority over such laws. Many 
countries who have proper policies for tackling and solving the issue of world crisis from the epidemics 
spread out were criticized for the policies and actions used by them in such situations.  

For example, most of the countries were criticized for taking decisions slow on the outbreak as they 
are a democracy where peoples are the priority over other laws. They are also getting daily criticized 
for hampering the human rights of the people by restricting the freedom, speech and expression, 
movement and legally mandating people to keep social distancing, quarantining themselves and the 
suspected people from the disease kept in isolation, Even the constitution of the united states does not 
expressively give the authority to congress to enact any legislation pertaining to health matter but there 
exist different clauses for dealing with the epidemics, pandemics and sudden outbreaks.  

 

SUGGESTIONS 

Suggestions from Foreign laws 

Rules are made by different countries for controlling the epidemic situation but they are apt for control 
and prevent the epidemic situation. Even for the epidemic disease prevention act, 1897 it emphasizes 
the power of the government but is silent on the rights of citizens as in Japan which have human right 
regulations in their epidemic law itself. The act in India has no provisions that take people’s interest 

into consideration. People centeredness is about considering people’s needs, desires, values, social 

circumstances and lifestyles, and working together to develop appropriate solutions. The Act is also 
silent on the ethical aspects of human rights principles that come into play during the response to an 
epidemic. Individual autonomy, liberty and privacy should be respected to the greatest extent possible, 
even during the enforcement of laws. Proper legislation must be proposed which deals with epidemics 
as other acts cannot include measures such as quarantining, isolation, social distancing, lockdowns etc. 
Different countries must do changes in their epidemic laws to make better regulations. They must focus 
on making binding legislation, acts which deal with every aspect of epidemic covered.  

As we learnt from the United States, they have clauses and regulations for epidemic control but the 
constitution of the US does include any provisions for the same. At the central level, epidemic 
prevention and control laws must be introduced. Even the US does not talk about human rights which 
plays a key role in the modern stage where rights of the individual have great importance. If we see 
japan regulations on legally mandated to get hospitalized if any person is infected with a communicable 
disease. These mandatory provisions must go hand-in-hand with the freedom of individuals in a 
balanced way. The European union though have rules against the microbial spreading but they must 
have more legally mandated rules and should have proper coverage as we see in the present the 
COVID-19 did a huge loss in Europe due to the unpreparedness from the beginning. The acts for the 
regulation of epidemic control must be enhanced and India must learn and take lesson from other 
countries and make better laws for preventing future loss. 

Suggestions from Indian Laws  

There are certain infectious diseases such as yellow fever, smallpox, typhus etc., for which period of 
quarantine required has been scientifically and medically determined so taking a cue from the Aircraft 
(Public Health) Act 1955 such, diseases should be specifically mentioned. Such acts should provide 
for the least invasive. Also, specific quarantine centers need to be identified for isolation of such 
individuals suffering from or suspected to be suffering from any such infectious diseases. 
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The Disaster Management act has been seen to be quite comprehensive as it contemplates and tries to 
cover every corollary of a disaster and this act doesn’t only have provisions for such handling of such 
emergencies when they arise it also has the provisions for mitigation of such emergencies. 

It has also been observed that epidemics cause severe economic and financial loss to the people, so, 
taking a cue from the Disaster Management Act the 2017 bill should also include the provisions for 
providing financial benefits to those affected by such events.  

 

CONCLUSION 

The Epidemic Diseases Act 1897, which has provisions to control any communicable, infectious 
disease which cause an epidemic situation. It has 4 sections through which the government gets the 
authority to take necessary precautions and make rules to handle the epidemic. In previous years when 
the world was facing a continuous outbreak of epidemics, states have formed their own rules and 
regulations and few states have amended existing laws itself. We can take the example of the National 
health bill 2009, Disaster management act 2005, etc for health and control disasters in the country. The 
Disaster Management Act, 2005, describes in detail when to act, who is to act, what measures are to 
be taken at different levels, how to implement, how to coordinate, and what the roles of each 
department are during emergencies. 

Although the Disaster Management Act is being used to counter the situation at hand, it is quite 
apparent from the provisions of the Act that this act was not made to counter the epidemics as there 
are no special provisions for such problems such as the provisions for vaccination, quarantine, 
medication etc. Thus, there is a clear need for a new for handling any such conditions in the future.  

There is a need for an integrated, comprehensive, actionable and relevant legal provision for the control 
of disease outbreaks in India common in all states. During epidemic situations, the act must be able to 
provide rational decisions to the nation about the quality care, treatment and behaviour of government 
towards the public. There must be a check on the rights given to officials so that they could not be 
misused. A proper health regulating authority can propose, review and revise health legislations 
continuously, recommend and lay down different changed laws, collaborate with health systems for 
strategic planning, provide scientific advice and technical support for the framing of state and center 
rules.
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THE EVOLUTION OF ADULTERY LAWS IN INDIA 

- Manvendra Singh Jhala and Tathagata Dutta1 

 

ABSTRACT 

This research paper discusses about the recent landmark judgments of the Supreme Court, the 

Joseph Shine v Union of India case, which famously removed section 497 IPC and section 198(2) 

Cr.P.C. In this paper the authors have tried to see the implications that the judgment might have on 

the society and especially on the institution of marriage and how this judgment might still harm the 

sanctity of the marriage. The authors have also briefly discussed the previous three important 

judgments of the Supreme Court namely - Yusuf Aziz vs aState of Bombay, Sowmithri Vishnu v Union 

of India and V Revathi v Union of India, where the Supreme Court had dismissed the petition for 

declaring the Section 497 IPC unconstitutional. In no way do the authors disagree that Section 497 

IPC and Section 198(2) Cr.P.C. is not gender bias, discriminatory in nature and also that it treats a 

woman as a property of the husband. But where the authors have tried to put up a different 

perception is that the Indian society still requires adultery to be a criminal offence, why this law is in 

requirement has been elaborately discussed in the paper. The authors have further attempted in 

advocating the idea that the plea of the petitioner could be entertained by just directing the 

legislative to amend the sections in question and remove the elements which makes it gender bias 

and arbitrary in nature. All the hassle could be solved by just amending the sections and making 

gender neutral. 

 

INTRODUCTION 

Adultery has been considered as one of the many wrongs an individual can commit since ages. In earlier 

era even before the concept of legislature and judiciary and when it was religion which would govern 

people and would state out the right way to lead a life and the wrongs which one should not commit 

while intending to lead a peaceful and religious life, adultery has had its fair share of mention and has 

been considered as a crime. 

Adultery has had its mention in every religious texts and scriptures and has been considered as a sin in 

most of the religions. The religious texts have also mentioned about the ways in which the wrongdoer 

needs to be punished. There are different ways prescribed in different religious texts to punish the act 

of adultery. In addition to that there are also are prescribed ways in which an adulterer can prove his 

innocence. 

The earliest mention of adultery and punishment for such act is to be found in the Hammurabi Code 

from 1750 B.C. The punishment for the adultery in Hammurabi Code was to tie the woman with her 

lover and throw them into the water, so that they drown together.2 

Adultery has been defined as the voluntary sexual intercourse between a married person and someone 

other than that person's current spouse or partner.3 

As per Black’s Law Dictionary, adultery is the voluntary sexual intercourse of a married person with a 

person other than the offender’s husband or wife 

Adultery has been considered as one of the evils that one in a matrimonial life might face and has to 

 
1 Students, BSW LLB (H), 2nd year, Gujarat National Law University 
2 https://www.britannica.com/topic/adultery 
3 https://www.merriam-webster.com/dictionary/adultery 
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deal with. After the development of the society into a more complex one and the development of laws 

and legislature making, crimes against the society and against the individual were codified and 

prescribed punishment was also mentioned. Many of the already established laws against the acts 

prescribed as crimes was taken into consideration and was included into the code. Adultery was one 

of them. 

Like many of the nations, India too has issues related to adultery. It has been there for a long time, 

since it has been mentioned in the scriptures and religious texts. Adultery according to Hinduism is 

considered to be one of the most heinous crimes against the dharma, as adultery is a crime against 

marriage and the idea of marriage in Hindu is considered to be one of sacred and pure.4 

Even Islam has provisions to deal with adultery and even has provisions on how to prove if committed 

the crime or not. India even before the formulation of The Indian Penal Code, 1860, had laws which 

made adultery a crime and punished it. 

During the formulation of the Indian Penal Code, 1860 Adultery was added as an offence under section 

497. Section 497 of IPC defines adultery. 

Section 497 I.P.C Adultery — Whoever has sexual intercourse with a person who is and whom he 

knows or has reason to believe to be the wife of another man, without the consent or connivance of 

that man, such sexual intercourse not amounting to the offence of rape, is guilty of the offence of 

adultery, and shall be punished with imprisonment of either description for a term which may extend 

to five years, or with fine, or with both. In such case the wife shall not be punishable as an abettor.5 

In order to constitute the offence of adultery, the following must be established: – 

(i) Sexual intercourse between a married woman and a man who is not her husband; 
(ii) The man who has sexual intercourse with the married woman must know or has reason to believe 
that she is the wife of another man; 
(iii) Such sexual intercourse must take place with her consent, i.e., it must not amount to rape; 
(iv) Sexual intercourse with the married woman must take place without the consent or connivance 

of her husband.6 

Section 198 (2) Cr.P.C. talks about the prosecution and who are eligible for being exempted and to be 
included while trying someone for adultery. 

Section 198. Prosecution for offences against marriage. — (1) No Court shall take cognizance of an 
offence punishable under Chapter XX of the Indian Penal Code (45 of 1860) except upon a complaint 
made by some person aggrieved by the offence. 

2) For the purposes of sub-section (1), no person other than the husband of the woman shall be deemed 
to be aggrieved by any offence punishable under Section 497 or Section 498 of the said Code: Provided 
that in the absence of the husband, some person who had care of the woman on his behalf at the time 
when such offence was committed may, with the leave of the Court, make a complaint on his behalf. 

Even though adultery had been included as a criminal offence, it has also faced many criticisms. 

Especially during the recent times and it has been more in debate that whether it should be considered 

as a criminal offence after the enactment of the Indian Constitution in the year 1950. The major criticism 

Section 497 of the IPC has faced is due to the article 14 and article 21 of the Indian Constitution state 

guarantees equality before the law. This has been argued that the Section 497 IPC is arbitrary in nature 

and has been discriminatory against women and has also treated woman as a property of the husband. 

 
4  https://www.advocatekhoj.com/library/lawareas/divadultery/1.php?Title=Adultery%20Divorce&STitle=Hindu- 
ism%20and%20adultery 
5 Section 497, I.P.C. 1860 
6 https://www.scconline.com/blog/post/2019/02/21/adultery-s-497-ipc-and-s-1982-Cr.P.C./ 
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There have been many instances where it was argued to repeal the law and make it unconstitutional. 

The judiciary has received many times a petition in relation to Section 497 IPC. The latest petition was 

filed in the year 2018 as a writ petition under article 32 of the Indian Constitution. 

In the case of Joseph Shine versus Union of India, the Supreme Court for the first time overruled the 

previous judgments which validated Section 497 and declared it unconstitutional and struck down 

section 497 IPC and section 198 Cr.P.C. Prior to this judgment, the judiciary has in many instances, 

majorly three judgments had stated that adultery was to be considered as a criminal offence. 

The recent judgment by the Supreme Court, which invalidated Section 497 IPC has been warmly 

welcomed throughout the nation and has been considered as a revolutionary step to curb down the 

biasness that the Indian society has towards women, especially in the context of married women. 

Section 497 IPC had elements which treated women as property of their husbands. But along with the 

praises this historical judgement has also faced its fair part of criticism. 

Many sections of the Indian society have not been very acceptive of this judgment. In one part as this 

judgment has been praised and claimed to be one of the landmark judgments of the nation. On the 

other hand, it has also been termed as a judgment interfering into the personal laws. It also has been 

argued that the after the adultery judgment, and making Section 497 of IPC unconstitutional, and 

making adultery to be used just as a ground for divorce will result in its misuse. 

It has been further contended that declaring section 497 IPC unconstitutional and making it a non -

criminal offence won’t benefit the society and would be misused by many while filing for divorces. The 

making of Section 497 unconstitutional might not be beneficial for the society at all, but in fact can also 

turn out to be harmful for the society. There also have been suggestions that rather than repealing the 

whole act, the supreme court could have just directed the legislature to amend the unconstitutional part 

of the section and remove the part which derogates women and treat a woman as a property of her 

husband. 

 

THE VIEW OF JUDICIARY ON ADULTERY OVER THE YEARS 

Before looking into the main case, where the Supreme Court declared Section 497 unconstitutional 

and void, the other three major cases prior to Joseph Shine vs Union of India must be looked into, 

where the Supreme Court had earlier stated that the section 497 IPC was valid and did not violate the 

fundamental rights conferred upon the citizens through the constitution. 

Prior to the case of Joseph Shine v Union of India, there were mainly three Supreme Court Judgements 

which talked about the validity of Section 497: - 

Yusuf Aziz v. State of Bombay 

The petitioner in this case contended that the Section 497 violated article 14 and 15 of the Indian 

Constitution. The petitioner argued that the Section 497 was gender bias and the main contention was 

that section 497 is discriminatory against men as it excludes women from being liable for adultery. This 

was further argued by the petitioner to that the gender bias gives a woman license to commit adultery. 

These arguments of the petitioner were dismissed by the Supreme Court. It was held that the it was 

valid to make special provisions for women under Article 15(3) of the Constitution. It was also observed 

by the Supreme Court that it is usually accepted that it’s the men who are the seducer and not the 

women and that the women can only be considered as the victim. In this case the Supreme Court held 

that section 497 IPC is constitutionally valid. 

Sowmithri Vishnu v. Union of India, 1985 
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In this case, the petitioner filed a writ petition under article 32 of the Indian Constitution and challenged 

the validity of section 497 IPC. It was argued before the three judges bench that Section 497 allows to 

initiate proceedings against an unmarried man committing adultery, unlike an unmarried woman. This 

law is discriminatory in nature. The petitioner contended that section 497 IPC should also include 

unmarried woman committing adultery, as her act too affects the sanctity of marriage. 

Supreme Court dismissed these arguments of the petitioner and in its judgment stated that, bringing an 

unmarried woman in the ambit of Section 497 would result in a crusade by a woman against a woman.7 

Even after this judgment there was still ambiguity in relation to Section 497. 

CJI Dipak Mishra in his judgment in the case of Joseph Shine stated while commenting on this 

judgment that at first instances the section looks like it is beneficial for women, but on a closer 

examination it looks like this section assumes that women like chattels are property of men.8 

V. Revathi v. Union of India, 1988 

In this petition the validity of section 497 IPC and 198 Cr.P.C. was challenged. The Supreme Court in 

this case heavily relied upon the Sowmithri Vishnu judgment.9 It was held in this judgment that section 

407 is for punishing the outsider who destroys the sanctity of marriage and not including women in 

prosecution of adultery is for the social good.10 The court in this judgment while dismissing the plea 

of the petitioner stated that the section 497 IPC and section 198 Cr.P.C., both together constitute a 

legislative packet, to deal with the outsider destroying the sanctity of marriage.11 

Prior to the case of Joseph Shine, it was a well-established law that Section 497 IPC and Section 198 

Cr.P.C. are constitutionally valid. But it does not imply that there have been no recommendations that 

suggested that there should be changes in the section 497 IPC and section 198 Cr.P.C.. 

In the 42nd Law Commission Report, 1971, it was recommended that Section 497 IPC should be 

retained, but only after making amendments to the section. It recommended that even wife along with 

the outsider should be punishable under adultery.12 

Joseph Shine v. Union of India 

In 2018, this landmark judgment created a lot of controversy after it declared section 497 IPC to be 

unconstitutional. The constitutional bench of five consisted of then CJI Dipak Mishra who authored 

the main judgment for Justice A.M Khanwilkar and himself. Justice R.F Nariman gave the concurring 

judgement. While Justice DY Chandrachud and Justice Indu Malhotra authored their own judgements. 

All the judges while agreeing upon that the section 497 IPC and section 198 (2) Cr.P.C. are gender bias 

and discriminatory in nature and treated women like property of men. They declared it to be 

unconstitutional and invalid. The Supreme Court in this judgment accepted the arguments of the 

petition and declared that Section 497 IPC and Section 198 (2) Cr.P.C. is violative of article 14, 15(1) 

and 21 of the Indian Constitution.13 

The court while addressing the issue with Article 14 of the Indian Constitution stated that section 497 

IPC discriminates against men and women. The reason behind stating it to be discriminatory in nature 

is because it doesn’t allow a woman to be prosecuted and also prevents wife to prosecute the husband 

 
7 AIR 1985 SC 1618 
8 Joseph Shine v Union of India, (2019) 3 SCC 39 
9 Id 
10  www.indiatoday.in/india/story/adultery-law-section-497-3-past-supreme-court-judgments-1349993- 2018-09-
27#ssologin=1 
11  (1988) 2 SCC 72 
12 Law Commission of India, 42nd Report: Indian Penal Code (1971), page 326 
13 Joseph Shine v Union of India, (2019) 3 SCC 39 
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for adultery. The court stated that this is violative of Section 497 IPC.14 Along with section 497 IPC, 

section 198 (2) Cr.P.C. was also declared to be violative of article 14 of the Indian constitution as it 

did not consider the wife of the adulterer as an aggrieved party. Thus, the Supreme Court stated it to 

be arbitrary in nature. 

While dealing with section 497 IPC violating article 15(1) of the Constitution, the court while dealing 

with it observed that a husband is considered to be victim if his wife is involved in adultery, but the 

same won’t be applicable upon the wife and she won’t be considered to be an aggrieved party, if her 

husband commits the same offence. This was held to be discriminatory in nature by the Supreme Court. 

It was further held by the constitutional bench that Section 497 IPC is violative of Article 21 of the 

Indian Constitution as it curtails the dignity of women by specifically creating gender stereotypes and 

making the section 497 IPC gender bias.15 

This was further observed by the Supreme Court that Section 497 IPC and Section 198(2) Cr.P.C. is 

based on sexual perceptions which are discriminatory to women and treat women as the property of 

men. The previous judgments in which the Supreme Court has upheld the constitutionality of the 

sections in discussion, was also discussed by this constitutional bench. It was held by the bench that 

the previous judgments were not right and allowed the discriminatory nature of the section 497 to 

continue. It was also stated by the Supreme Court in this judgment that time and society have both 

evolved and thus it does not require to have a law which discriminates against women and is gender 

bias just to protect women. 

The court dismissed the argument of Attorney General, when he argued that the government has been 

conferred with such right under Article 15 (3) of the Constitution of India to make laws for protecting 

the interest of women. The court while rejecting the argument, stated that if looked into properly the 

Section 497 IPC along with Section 198(2) Cr.P.C. is purely arbitrary in nature and gender biased. The 

court also stated that Section 497 is against constitutional morality. It was further observed by the 

Supreme Court that adultery is associated with the institution of marriage. Treating adultery as an 

offence would tantamount to the State entering into a real private realm. Adultery does not fit into the 

concept of a crime. It should be only included as a ground for divorce.16 

Thus, with all this observation Section 497 of IPC and Section 198 (2) of Cr.P.C. was struck and down 

and was held to be unconstitutional. 

 

ISSUES WITH THE STRIKING DOWN OF SECTION 497 IPC 

The problem with the striking down of section 497 is that it’s not in the benefit of the society, as it 

would be misused while filing for a divorce. Removal of adultery as crime can also result in denting 

or completely destroying the institution of marriage. Another issue with this judgment of the Supreme 

Court is that while striking down the Section 497 IPC, the court did not address the issue of 

compensation of the illegitimate child, if born through the adulterous relationship. 

This judgment has also struck a blow into the culture and customs of India and also the provisions of 

the Hindu Marriage Act, 1955. This judgment has also faced many criticisms from various 

communities and religious groups. While many might consider it to be just a resistance of groups 

having outdated believes, in contrary it is a true concern and striking down of this section might cause 

a lot of trouble in future and can also harm the very foundation of the society. 

We agree with the Supreme Court that section 497 IPC and section 198 (2) Cr.P.C. is arbitrary in nature 

 
14 Id. 
15 Joseph Shine v Union of India, (2019) 3 SCC 39 
16 Id. 
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and is violative of fundamental rights conferred upon every citizen by the constitution of India, but 

declaring the whole section unconstitutional was not the only assumption available with the Supreme 

Court. The Supreme Court should have directed the legislature to amend the section 497 IPC and 

section 198(2) Cr.P.C. and make it gender neutral and change its status from gender bias and remove all 

the unconstitutional aspect of the section. 

 

CONCLUSION 

Joseph Shine v Union of India has become one of the most landmark judgment of recent times and will 

continue to be a part of debates and discussion, even though this judgment deals with the one of the 

biggest evil that the society and the institution of marriage faces, i.e. adultery. The sole reason being 

that it just might be the case that the constitutional bench while dealing with such a sensitive topic such 

as adultery gave its judgment in haste and declared Section 497 IPC unconstitutional. 

There’s no doubt in it that there are elements in the section 497 IPC and section 198(2) Cr.P.C. which 

are unconstitutional and are arbitrary in nature. These parts of the sections make it one filled with 

gender biasness and discrimination against the women and is also degrading to women at some point 

and we support and advocate the exclusion of such elements. 

But exclusion of just the unconstitutional part is different and removing the whole section is altogether 

a different story. The Supreme Court in this judgment should have directed the legislature to remove 

the unconstitutional part and amend the sections and make it gender neutral and free from any 

discrimination rather than removing the whole section. 

The Supreme Court might have just delivered the biggest blow to the institution of marriage as now 

after this judgment, even though adultery is no longer a criminal offence, it’s to be considered as ground 

for divorce and there should be no doubt in it, that it will be misused to attain divorce easily by many. 

When an evil to the sanctity of marriage, i.e. adultery is no longer a criminal offence, it further 

enhances the dangers that the marriage faces. 

Marriage is considered to be a relation of sanctity in Indian society and is very close to people’s religious 
and cultural beliefs and removing of section 497 IPC is surely going to cause harm to such beliefs. We 
are in agreement that there are many laws which are discriminatory in its core and there is an immense 
need to remove such laws, and Section 497 IPC did have such elements.
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MOB-LYNCHING: A HUMAN RIGHTS PERSPECTIVE 

- Shaoli Chakraborty & Harshit Prakash1 

 

ABSTRACT 

India is presently witnessing a specific form of violation of fundamental rights which is being carried 
out under the garb of protection of cow and is mostly targeted towards the Muslims, lower-caste 

Dalit groups and Adivasi (indigenous) communities. The controversial issue of cow slaughter dates 
back to 1950, when the Constitution was framed. However, the reason behind the ban was purely on 

the basis of economic and cultural grounds rather than any religious sentiments. Thus, it found a 
place under the Directive Principles of State Policy. Despite the reasoning and intention behind such 

a ban, recent instances of violence in the name of cow protection has invoked several questions in 
relation to violation of various human rights of the citizens and the inability of the State to curb such 

violations, especially the right to life and dignity. 

Lynching is a heinous crime; it is violation of human rights but no data is available with National 
Crime Records Bureau. The National Human Rights Commission also has not released any data so 
far. This article aims at examining how the current incidents of mob lynching are an utter violation 

of human rights, both from an Indian and International perspective. It will examine the need of 
stringent laws that could bring the situation under control. Also, this article will delve into the 

question whether the act of mob lynching is slowly taking the form of hate crime. 

Keywords: mob lynching, cow vigilantism, hate crime, minority rights. 

 

INTRODUCTION 

“It may be true that the law cannot make a man love me, but it can stop him from lynching me, and I 
think that’s pretty important.” 

-Martin Luther King Jr.  

India’s success as a democratic independent nation must be attributed to the comprehensive, very 
detailed, majestic document, the Constitution. This sacred book is the supreme document and it was 
with the adoption of this document that India also adopted rule of law. Rule of law with its enforcement 
machinery (legislature, executive and judiciary) was given the task to protect the citizens against any 
arbitrary rule. Justice for all was to be sought through rule of law. To regulate social behaviour in many 
a sphere and to establish an orderly society, the law enforcing agencies cannot act arbitrarily, rather 
the law of the land governs them. The citizens too are expected to hold utmost respect for law.2 

Law must be the sole basis for judging any act of citizens. No one can be punished until proven guilty 
by law. But people across the world have been taking law in their own hands and have been punishing 
others in a manner they deem fit. Driven by their own perceptions of right and wrong, they end up 
behaving barbarically.3 

Mob lynching is an act which pertains to violence and thereby, has become a problem for the society 
as a whole.  This particular act of violence has generated from the desire of us petty humans to have 
instant justice whether it is related to any trifling issue or issues which may be dealing with a variety 
of situations. The mentality of people to commit such acts is that they are guided by either a prejudiced 

 
1 Students, 4th year, National University of Study and Research in Law, Ranchi 
2 CHIRANJIVI J NIRMAL, HUMAN RIGHTS IN INDIA (2 ED. 2010). 
3 Dr. Shilpa Jain and Nikita Aggarwal, Mob Lynching: A Dent in Majesty of Law (2018) PL (HR) September 86. 
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mind or act due to fear of future danger. Lynching is an act where the public themselves constitute a 
court-like situation to impose certain punishments on individuals without paying any attention or 
importance to the due process of law. 

Hon’ble Supreme Court Judges in a recent case4 has described mob-lynching as “horrendous acts of 

mobocracy”. The number of crimes in relation to mob violence has been on an increase since the past 

18 years. These acts of violence are committed by a horde of men which allows them to not have a 
face to blame, hence, they have the audacity to take the law into their own hands, which ultimately 
result in their doing such a wrong and heinous crime of mob-lynching. Since a single person cannot 
be held liable for such crimes, they usually go unnoticed and unpunished many a times.5  

Mob lynching of individuals are motivated by petty issues such as theft, robbery or violation of any 
local customs which is prevailing in the area. The intention of such a violent crowd is to act as a self-
proclaimed prosecutor and judge. The Apex Court in various circumstances has appealed to the 
Government to draft a stringent law in order to deal with mob lynching and has firmly expressed its 
opinion that if strict action is not taken, then such crimes may increase like a “deadly creature or a 
monstrous serpentine giant” across the country and the globe.6 

Lynching as a form of crime, not only creates a situation of chaos and anarchy among the people but 
also violates several constitutional and human rights of the victims. If stringent action and steps are 
not taken to stop netizens from taking the law in their own hands, then such forms of violence have 
the probability of becoming “the new normal”. 

The aim of this paper is to analyse how such an act, which can also sometimes be distinguished as a 
hate crime, violates the basic human rights that have been enshrined under the Constitution. The paper 
will also discuss whether the current law regime is facilitating such crimes or not and whether this act 
is slowly taking the form of hate crime. 

 

LYNCHING IN INDIA 

Lynching is nowhere defined in Indian legislations. 7  “Mob violence” or “lynching” is nowhere 

recorded as a separate category. The National Criminal Record Bureau of India records only the crimes 
which satisfy the idea of ‘principle offence’, meaning thereby, that only those offences are put on 

record, which are heinous in nature. In a major step forward, the NCRB since the year 2014 has began 
recording ‘communal riots’ separately as an offence, however, ‘mob lynching’ has found no place in 

the record yet. The NCRB has also started collecting data of “promoting enmity between different 
groups” from 2014 yet they have no intention of including mob lynching in the list.8 

 

CURRENT LEGAL SYSTEM OF INDIA 

 
4 Tehseen S. Poonawalla v. Union of India, 2018 SCC Online SC 696. 
5  Rakesh Chandra, “The Menacing Growth Of Mob Lynching: A Study In Indian Legal Perspective.” 25 IJLDAI 

International Journal of Legal Developments And Allied Issues (2018). 
6 Horrendous acts of mobocracy can't be allowed, create law against it, SC asks government, The Economic Times (2018), 
available at https://economictimes.indiatimes.com/news/politics-and-nation/supreme-court-asks-government-to-create-
law-against-mob-lynching/articleshow/65019193.cms (last visited February 2, 2020). 
7 Delna Abraham & Ojaswi Rao, “84% Dead in Cow-Related Violence Since 2010 are Muslim; 97% Attacks after 2014”, 

India Spend (June 28, 2017), available at http://www.indiaspend.com/cover-story/86-dead-in-cow-related-violence-since-
2010-are-muslim-97-attacks-after-2014-2014 (last visited February 2, 2020). 
8  Luther Z. Rosser, “The Illegal Enforcement of Criminal Law”, 7 Va. L. Rev. 569, (1921), available at 

https://www.jstor.org/stable/pdf/1107032.pdf?refreqid=excelsior %3Afa3af7fd889ecbd04e5f7da435763d92. 

http://www.indiaspend.com/cover-story/86-dead-in-cow-related-violence-since-2010-are-muslim-97-attacks-after-2014-2014
http://www.indiaspend.com/cover-story/86-dead-in-cow-related-violence-since-2010-are-muslim-97-attacks-after-2014-2014


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

 

Page | 272  
 

Indian criminal jurisprudence 

The criminal law jurisprudence in India has not yet recognised mob lynching as a crime. The Indian 
Penal Code contains no provision that criminalises the killing of a person by a group collectively even 
though it is provided separately under provisions for murder, culpable homicides, unlawful assembly, 
etc. The Criminal Procedure Code provides for the punishment of crimes committed by two or more 
persons in the course of the ‘same transaction’ under Section 223(a). 9  However, it does not 
acknowledge the crime of mob lynching.10 “There is something wrong about the Indian society itself, 

a result of social mobility without any social cohesion. People are living in cities, but without any 
sense of community.”11 

The National Campaign against Mob Lynching drafted a Lynching Act, 2017 for protection against 
violent lynching. It defines terms like, ‘lynching’, ‘mob’, and ‘victim’ of mob lynching. Under the 

Act, ‘lynching’ is defined as a non-bailable offence, which criminalises delinquency of duty by 
policemen, and criminalises instigations on social media. It also provides the victim and survivors with 
adequate compensation within a time limit. It also asked for speedy trial and protection of witnesses.12 

Apart from this, recently on 17 July 2018, a three-judge bench of the Supreme Court gave guidelines 
to prevent the incidents of lynching in the case of Tehseen S. Poonawalla v. Union of India. The Court 
has given preventive, remedial and punitive measures to deal with lynching and mob vigilantism.13 

Protection under the Constitution 

Rule of law is part of the basic structure of the Constitution. The rule of law purports the idea that the 
authority of law is supreme and no person is above law. Therefore, a person can only be punished by 
a court of law after going through the procedure established by law. The State as the regulator of law 
in a country is under the responsibility to protect and conserve the right to life of its people. Thereby, 
the act of violence or lynching by a mob violates various constitutional as well as human rights.  

Article 14 of the Indian Constitution guarantees every person within the territory of India equality 
before law and equal protection of laws. The right to non-discrimination is included in the Right to 
Equality. On the other hand, Article 15 of the Constitution protects the communities from 
discrimination based on caste, sex, race or religion.  

Article 21 of the Indian Constitution states, “No person shall be deprived of his life or personal liberty 
except under procedure established by law.” The objective of Article 21 is to prevent the state from 

depriving a person of his/her personal liberty and life. Right to life and to live with dignity is one of 
the most essential rights that are possessed by a human. In National Legal Services Authority v. Union 
of India, the Supreme Court stated Article 21 to be enjoyed by all citizens of India with dignity, in 
view that human rights are essential for human development. Indian democracy is not only solely based 
on rule of people through their representatives but also on other factors such as rule of law, human 
rights, etc. The case further elaborated that, “Democracy requires us to respect and develop free spirit 

of human being who is responsible for all progress in human history.”14 

 
9  Section 223. What persons may be charged jointly. The following persons may be charged and tried together, namely:- 
(a) persons accused of the same offence committed in the course same transaction. 
10 G. Sampath, “It's Time to Enact An Anti-Lynching Law”, The Hindu (August 4, 2017), 

http://www.thehindu.com/opinion/lead/its-time-to-enact-an-anti-lynching-law/article19421424.ece. (last visited February 
6, 2020). 
11 Snigdha Poonam, “The String of Lynchings Point to a National Dysfunction”, The Hindustan Times (July 1, 2017), 

available at http://www.hindustantimes.com/india-news/the-string-of-lynchings-point-to-a-national-dysfunction/story-
jyNPcPyo8tvL64ckIFWH1O.html. (last visited February 7, 2020). 
12 G. Sampath, Supra note 9. 
13 (2018) 9 SCC 501. 
14 (2014) 5 SCC 438 : AIR 2014 SC 1863. 

http://www.hindustantimes.com/india-news/the-string-of-lynchings-point-to-a-national-dysfunction/story-jyNPcPyo8tvL64ckIFWH1O.html
http://www.hindustantimes.com/india-news/the-string-of-lynchings-point-to-a-national-dysfunction/story-jyNPcPyo8tvL64ckIFWH1O.html
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The act of lynching violates every such essential right that are possessed by humans. The utter 
lawlessness of the act itself renders it violative of principles of right to life, liberty, right to equality 
and right to non-discrimination that are enshrined in the Indian Constitution. 

Lynching is clearly against rule of law. Justice Dipak Misra in S. Krishna Sradha v. State of A.P. 
enunciated that “a right is conferred on a person by rule of law and if he seeks remedy through the 
process meant for establishing rule of law and it is denied to him, it could never subserve the cause of 
real justice.”15 A three-judge bench of Supreme Court headed by CJI Dipak Misra in Tehseen S. 
Poonawalla v. Union of India16 distinguished lynching as an unlawful offence. It is the constitutional 
duty to protect lives and human rights. It is the fundamental concept of law that law only can take 
away what it provides through the use of lawful means. No citizen has the right to violate the dignity 
of another person. CJI Misra stated that, “lynching and mob violence are creeping threats that may 

gradually take the shape of a Typhon-like monster as evidenced in the wake of the rising wave of 
incidents of recurring patterns by frenzied mobs across the country, instigated by intolerance and 
misinformed by circulation of fake news and false stories”.17 

Through the case, the Apex Court gave certain guidelines as preventive, remedial and punitive 
measures so as to prevent the act of lynching. The Court also directed the Parliament to draft a special 
law to curb such heinous crimes stating that “the horrendous acts of mobocracy cannot be permitted 
to inundate the law of the land”.18 

International laws ratified by India 

United Nations has been an instrumental institution in protection and promotion of human rights 
throughout the world. Article 1 of Universal Declaration of Human Rights states that, “All human 
beings are born free and equal in dignity and rights. They are endowed with reason and conscience 
and should act towards one another in a spirit of brotherhood.”19 Article 3 of it guarantees right to 
life, liberty and security.20 Article 7 states that, “All are equal before the law and are entitled without 
any discrimination to equal protection of the law. All are entitled to equal protection against any 
discrimination in violation of this Declaration and against any incitement to such discrimination.”21 
Article 12 states, “No one shall be subjected to arbitrary interference with his privacy, family, home 
or correspondence, nor to attacks upon his honour and reputation. Everyone has the right to the 
protection of the law against such interference or attacks.”22 

Article 6 of International Covenant of Civil and Political Rights (ICCPR)23 provides right to life stating 
that “Every human being has the inherent right to life. This right shall be protected by law. No one 
shall be arbitrarily deprived of his life”. Article 19 guarantees everyone with the right to hold opinions 

without interference.24 Article 20 seeks prohibition by law of any advocacy of national, racial or 

 
15 (2017) 4 SCC 516. 
16 (2018) 9 SCC 501. 
17 (2018) 9 SCC 501.  
18 Ibid. 
19 Article 1 - All human beings are born free and equal in dignity and rights. They are endowed with reason and conscience 
and should act towards one another in a spirit of brotherhood. 
20 Article 3 - Everyone has the right to life, liberty and security of person. 
21 Article 7- All are equal before the law and are entitled without any discrimination to equal protection of the law. All are 
entitled to equal protection against any discrimination in violation of this Declaration and against any incitement to such 
discrimination. 
22 Article 12- No one shall be subjected to arbitrary interference with his privacy, family, home or correspondence, nor to 
attacks upon his honour and reputation. Everyone has the right to the protection of the law against such interference or 
attacks. 
23 Article 6-  Every human being has the inherent right to life. This right shall be protected by law. No one shall be arbitrarily 
deprived of his life. 
24 Article 19- 1. Everyone shall have the right to hold opinions without interference. 
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religious hatred that constitutes incitement to discrimination, hostility or violence.25 Also, Article 4 of 
the International Convention on the Elimination of All Forms of Racial Discrimination (CERD) 
particularly, recognises incitement and actions based on ideas of racial superiority or hatred, among 
others.26 

 

MOB-LYNCHING: TAKING THE FORM OF HATE CRIME 

In the wake of the incidents of mob lynching happening around the country, it can be derived that the 
State has not yet taken steps to curb these crimes and has remained absolutely mute about the matter. 
There is a lack of efficient legal system to criminalise such acts so much so there is a lack of 
enforcement of the law by the government machinery. However, when we look at the trend of incidents 
in the country happening since the past few years, it is pertinent to note that most of the incidents have 
taken a communal turn with mobs attacking specific communities or groups of people. Thus, this calls 
for the Government to take responsibility and prevent these communal stereotypes to flourish. The 
current situation strongly demands stringent laws against lynching which will reduce such propagandas 
which are affecting people at large.27  

This situation of lawlessness in the country is giving rise to extreme emotions like class hatred, 
intolerance and polarisation against specific groups especially the minorities.28 It is also pertinent to 
note that in most of the cases the victims were subjected to assault on the basis of mere suspicion.29 

In National Human Rights Commission v. State of Gujarat, the Supreme Court observed: “Communal 

harmony is the hallmark of a democracy. No religion teaches hatred. If in the name of religion, people 
are killed, that is essentially a slur and blot on the society governed by the rule of law. The Constitution 
of India, in its Preamble refers to secularism. Religious fanatics really do not belong to any religion. 
They are no better than terrorists who kill innocent people for no rhyme or reason in a society which 
as noted above is governed by the rule of law.”30 

 
2. Everyone shall have the right to freedom of expression; this right shall include freedom to seek, receive and impart 
information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, or through 
any other media of his choice. 
25 Article 20 - 1. Any propaganda for war shall be prohibited by law. 
2. Any advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence 
shall be prohibited by law.  
26 Article 4- States Parties condemn all propaganda and all organizations which are based on ideas or theories of superiority 
of one race or group of persons of one colour or ethnic origin, or which attempt to justify or promote racial hatred and 
discrimination in any form, and undertake to adopt immediate and positive measures designed to eradicate all incitement 
to, or acts of, such discrimination and, to this end, with due regard to the principles embodied in the Universal Declaration 
of Human Rights and the rights expressly set forth in article 5 of this Convention, inter alia: 
(a) Shall declare an offence punishable by law all dissemination of ideas based on racial superiority or hatred, incitement 
to racial discrimination, as well as all acts of violence or incitement to such acts against any race or group of persons of 
another colour or ethnic origin, and also the provision of any assistance to racist activities, including the financing thereof; 
(b) Shall declare illegal and prohibit organizations, and also organized and all other propaganda activities, which promote 
and incite racial discrimination, and shall recognize participation in such organizations or activities as an offence 
punishable by law; 
(c) Shall not permit public authorities or public institutions, national or local, to promote or incite racial discrimination. 
27 Shrashti Jain, The Dynamics of Lynching in India: Is it a New Normal? 245 NLU LJ (8) [2018-19]. 
28 Arnold H.T. Sangma, “Mob Lynching: An Uprising Offence Needed to be Strenuous under the Indian Legal System”, 2 

Int'l J. Acad. Res. Dev. (2017), available at http://www.academicsjournal.com/download/376/2-4-15-139.pdf. 
29 Baviskar, Pravin. Impact of Mob lynching phenomenon on human well-being. International Journal of Management and 
Social Sciences. 14. 87-93. (2019).  Available at,  10.21013/jmss.v14n2sp11. 
30 (2009) 6 SCC 342 : (2009) 2 GLR 1672. 
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Mob violence and lynching in India has been going on since a long time and have mostly been linked 
with injustices done to those who are related to the caste system. It has usually taken three forms: 

i. ‘Witch-hunting’, of mobs lynching mentally challenged women in parts of rural India, 
accused of stealing and sometimes murdering children, the Hindi term for witch being 
‘dayan’. An estimated, 2097 such murders were committed between 2000 and 2012 in at 
least 12 states of the country.31  

ii. Historical caste violence against Dalits, including rape, murder, and other forms of physical 
attacks, all by mobs.32   

iii. Lastly mob violence during communal conflagrations, such as against Sikhs (1984), 
Christians (Kandamahal, 2009, and other times) and against Muslims, in Gujarat (2002), 
Muzaffarnagar (2013), and Baksa (2015), most recently.  

However, a look at various reports published by newspapers shows that the recent situation of mob 
lynching has created a new form which are cattle-related. 97 per cent of mob lynching has occurred in 
the last 3 years, mostly after the BJP took power in the centre in 2014. 61 of the total 63 cases reported 
in the media, took place after enactment of revised, more strict, cow protection laws, and formation of 
cow protection squads (gau rakshak dals) in different states and 86 per cent of those murdered were 
Muslims.33  

‘Cow vigilantism’ has acted as a catalyst of hate violence, especially the Muslims and Dalits, since the 

past few years. However, incidents do not restrict themselves to cow vigilantism for example, an 
elderly man named Ghulam Mohammad was lynched to death in the Bulandshahar district of Uttar 
Pradesh by a group called Hindu Yuva Vahini in the year 2017 solely for the reason that he was the 
neighbour of a Muslim boy who was allegedly in love with a Hindu girl.34 

Section 223(a) of the Code of Criminal Procedure, 1973 provides for the chargeability and trial of 
persons who are accused of the same offence which is committed in the same course of transaction. 
However, this provision is not used much by the police thereby, lacking legal teeth.  

The Indian Penal Code also contains provisions pertaining to hate crime such as Section 153A which 
criminalises promoting enmity between groups and acts which are prejudicial to maintenance of 
harmony, Section 153 B which criminalises acts prejudicial to maintenance of national integration, 
Section 295 A which criminalises acts intended to outrage religious feelings and Section 295 B which 
again criminalises uttering words intended to hurt religious feelings. However, the issues that lie here 
are that the law enforcement agencies rarely utilize these provisions to investigate crimes. As per the 
data published by the NCRB, only 7 cases were registered under Section 153A and 153B which was 
ridiculously less than the cases that were reported by the media.35 

 
31 Aditi Sharma & Dipanshu Mishra, Exordium - Mob Lynching, International Journal of Research in Engineering, IT and 
Social Sciences (2018). Volume 08 Issue 10, (October 2018) 227-232. 
32 Nicolas Jaoul, The ‘Righteous Anger’ of the Powerless Investigating Dalit Outrage over Caste Violence, South Asia 
Multidisciplinary Academic Journal (2008). 
33 Delna Abraham and Ojaswi Rao, 86% killed in cow-related violence since 2010 are Muslim, 97% attacks after Modi 
govt came to power, Hindustan Times, July 16, 2017, available at https://www.hindustantimes.com/india-news/86-killed-
in-cow-related-violence-since-2010-are-muslims-97-attacks-after-modi-govt-came-to-power/story-
w9CYOksvgk9joGSSaXgpLO.html (last visited February 18, 2020). 
34 Anand Patel, UP: Family of man beaten to death in Bulandshahr blames Hindu Yuva Vahini activists, SP demands ban on outfit, India 
Today,  May 13, 2017, available at https://www.indiatoday.in/india/story/man-beaten-to-death-in-bulandshahr-hindu-yuva-vahini-974948-
2017-05-03 (last visited March 10, 2020). 
35  Madhav Chandavarkar, Divij Joshi, Ajay Patri, A Framework for Countering Mobilised Violence, A Takshashila 
Institution and Vidhi Centre for Legal Policy Research Report, December 2018. 

https://www.hindustantimes.com/india-news/86-killed-in-cow-related-violence-since-2010-are-muslims-97-attacks-after-modi-govt-came-to-power/story-w9CYOksvgk9joGSSaXgpLO.html
https://www.hindustantimes.com/india-news/86-killed-in-cow-related-violence-since-2010-are-muslims-97-attacks-after-modi-govt-came-to-power/story-w9CYOksvgk9joGSSaXgpLO.html
https://www.hindustantimes.com/india-news/86-killed-in-cow-related-violence-since-2010-are-muslims-97-attacks-after-modi-govt-came-to-power/story-w9CYOksvgk9joGSSaXgpLO.html
https://www.indiatoday.in/india/story/man-beaten-to-death-in-bulandshahr-hindu-yuva-vahini-974948-2017-05-03
https://www.indiatoday.in/india/story/man-beaten-to-death-in-bulandshahr-hindu-yuva-vahini-974948-2017-05-03
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The Law Commission recognised the lack of laws on hate crime in India and through the Criminal 
Law Amendment Bill 2017, recommended the insertion of a specific provision, i.e., Section 153 C in 
the Penal Code which would criminalise ‘incitement to hatred’.36  

The nearest possible legislation that caters to hate crime is the The Scheduled Caste and Scheduled 
Tribe (SC ST), Prevention of Atrocities Act, 2015, which criminalises violence and atrocities against 
dalits and adivasi/indigenous community. Acts that are distinguished as hate crime against such 
communities are also recorded separately as SC-ST crimes. However, the ambit of the SC ST Act 
remains limited and does not include religious, ethnic and sexual minority groups. As an obvious 
consequence no legislation protects these groups from hate crimes against them.  

 

HOW THE LAW FACILITATES VIOLENCE AGAINST MINORITIES? 

The problem is such that the laws are present to provide protection to cows in 24 of the 29 states and 
the laws are used to justify the barbaric killing in the name of Cow protection and paint the victim as 
a criminal. These laws find a Constitutional backing through Article 48 of the Indian Constitution that 
provides the State with an objective to make laws in order to prohibit the slaughter of cows and the 
other draught cattle. This objective is however in line with the majoritarian view of the nation and in 
line with the religious belief of the majority Hindu community – that holds the cow in great reverence. 

Art 48 of the Indian Constitution reads as follows: “Organization of agriculture and animal 

husbandry: The State shall endeavour to organise agriculture and animal husbandry on modern and 
scientific lines and shall, in particular, take steps for preserving and improving the breeds, and 
prohibiting the slaughter, of cows and calves and other milch and draught cattle.” 

The State laws lack uniformity and are ambiguous when it comes to the laws made to achieve the 
object of protecting cows. The states have a varied approach with some states allowing slaughter of 
cattle based on age, gender, and economic viablity of the cattle and after obtaining fit-for-slaughter 
certificate. States such as Gujarart provides for a blanket ban on slaughter of cows.  

On October 26, 2005, Supreme Court of India in a landmark judgment (on Gujarat banning all cattle 
slaughter) upheld the constitutional validity of these anti-cow slaughter laws.37 Many states have 
enacted stricter cow protection and transport laws in the recent times which are done under the garb of 
Article 48 but have backing by the majoritarian population of the country and are a form of 
appeasement. In March 2017, Gujarat amended its cow protection law to make the slaughter of cows 
punishable with life imprisonment. In Chhattisgarh, the former BJP chief minister, Raman Singh, was 
threatened to “hang anyone who kills a cow”,38 indicating a political propaganda being run under the 
array of cow protection by misusing Article 48 of Indian Constitution.  

The State cow protection laws makes these a criminal offence, most of which are cognizable and non-
bailable kind, and mostly are extraordinary provisions, which shifts the burden of proof on the accused. 
The powers provided to the police in such matters are extra-ordinary and border line draconian which 
includes power to arrest suspects without a warrant, or to enter search and seize vehicles, suspected of 
carrying banned items. The misuse of law to protect majority religious beliefs through the Criminal 
Procedure Code, is remarkable, for a Constitution that claims no state religion. 

 
36 Law Commission of India, “277th Report on “Wrongful Prosecution (Miscarriage of Justice): Legal Remedies”, (2017). 
37 State of Gujarat v. Mirzapur Moti Kureshi Kassab Jamat 2005 8 SCC 534. 
38 Deccan Chronicle, ‘Will hang anyone who kills a cow’: Chhattisgarh CM Raman Singh, April 1, 2017, available at 
https://www.deccanchronicle.com/nation/current-affairs/010417/will-hang-anyone-who-kills-a-cow-chhattisgarh-cm-
raman-singh.html (last visited March 14, 2020). 

https://www.deccanchronicle.com/nation/current-affairs/010417/will-hang-anyone-who-kills-a-cow-chhattisgarh-cm-raman-singh.html
https://www.deccanchronicle.com/nation/current-affairs/010417/will-hang-anyone-who-kills-a-cow-chhattisgarh-cm-raman-singh.html
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Indicative of the importance of the cow protection agenda for the ruling BJP is the fact that the central 
government too has begun weighing in on the subject – a departure from the bifurcation of functions 
between the federal and provincial governments, where agriculture and animal husbandry fall within 
the remit of the provinces. On 26 May 2017, vide a notification under the Prevention of Cruelty to 
Animals Act of 1960, the Central Ministry of Environment and Forests, sought to impose a complete 
ban on the sale and purchase of cattle for the purpose of slaughtering. This notification - put on hold 
for now by the Supreme Court on grounds that it adversely impacts the livelihoods of those affected 
puts a complete ban on slaughter of any kind across India,39 including in states where cow protection 
laws are not enacted – notably west Bengal, Kerala, and North-eastern states, all with large indigenous 
and Christian and Muslim populations. It also bans any animal markets within 25 km of state borders 
and 50 km of international.  

The procedures for trade too are sought to be tightened - with requirements of identity and farmland 
ownership documents of buyers and sellers; undertakings that animals bought would be used for 
agriculture purposes only, not for slaughter; and multiple copies of the sale receipts required to be 
deposited with different agencies - revenue, veterinary, market committee, among others.40 

According to a report by Human Rights Watch on cow vigilantism, “Group members are often seen 
patrolling the streets, especially highways, at night, stopping vehicles, checking them for cattle, 
intimidating drivers, and reacting with violence if they find cows.” This extremely violent group of 
people have in numerous occasions physically assaulted genuine transporters of cattle who have been 
in the business for long, even on occasions where they were responsible for transporting other animals 
like buffaloes.41 The media has over the years reported several incidents perpetrated towards victims 
where they have been subjected to serious injuries and in most occasions death too. In Madhya Pradesh 
cow protectors reportedly assaulted innocent Muslim men and women who were travelling in trains or 
were present at the railway station. In another case, these groups of people stripped and assaulted Dalit 
men in the state of Gujarat. In Haryana, two Muslim men were forcefully fed cow-dung and urine in 
the name of religion. A Muslim hotel was raided in the city of Jaipur without any rhyme or reason. In 
another case in Haryana, two men were killed and two women present in the house were raped by 
groups for eating beef at home allegedly. Haryana, one of the States with the most stringent laws on 
the subject has gone one step ahead and set up a 24-hour helpline so that the citizens can report if any 
cow slaughter or cow smuggling is taking place in the State.  

 

CONCLUSION 

Human rights are those minimal rights that individuals need to have against the State or other public 
authority by virtue of their being members of the human family, irrespective of any other consideration. 
The concept of human rights is founded on the ancient doctrine of natural rights based on natural law. 
From the very beginning of human history, man struggled for his existence against nature and his 
fellow men. The concept of survival of the ‘highest’ caused conflicts among human beings that paved 

the way for the framing of the rules and regulations for the safeguard of the weaker sections. It is the 
73rd year of our independence and in affirming human rights for our people, we need to sensitize 
ourselves, and not simply stand by when violations occur. The pursuit of human rights legitimizes the 

 
39 Anhad Miglani, Cow slaughter ban fuelled by religious reasons, but unless we stop our hypocrisy, problems will persist, 
Firstpost, April 03, 2017, available at https://www.firstpost.com/politics/cow-slaughter-ban-fuelled-by-religious-reasons-
but-unless-we-stop-our-hypocrisy-problems-will-persist-3364802.html (last visited March 14, 2020). 
40 Smriti Sharma, Hate Crimes in India: An Economic Analysis of Violence and Atrocities Against Scheduled Castes and 
Scheduled Tribes, SSRN Electronic Journal (2012). 
41 Human Rights Watch Report, Violent Cow Protection in India, February 18, 2019. 
 

https://www.firstpost.com/politics/cow-slaughter-ban-fuelled-by-religious-reasons-but-unless-we-stop-our-hypocrisy-problems-will-persist-3364802.html
https://www.firstpost.com/politics/cow-slaughter-ban-fuelled-by-religious-reasons-but-unless-we-stop-our-hypocrisy-problems-will-persist-3364802.html


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

 

Page | 278  
 

constitutional order, providing it a patina of decency and pre-empting economic and military sanction 
against a country for its record in the defence of human rights. 

Various fundamental rights has already been entrusted to the citizen especially Freedom of Speech and 
Expression but expressing through the mode of “Lynching” is not justifiable. The emerging act of 

‘Lynching’ is signifying that we are living in the era where sovereigns do not have control on their 

subjects. The Constitution is required to frame stringent legislation to control this extra-judicial 
homicide and to prevent this trend of pseudo instant justice. 

Lynching has eroded the right to life. People are beaten up and paraded, women are stripped and 
assaulted. These horrendous murders are only a symptom of a deeper malaise. Is our conscience dead 
or are our commiserations chilled due to the political ambience? Mob violence cannot be justified at 
all. Media continues to have debates on the issue. Loquacious leaders blame the media for being 
selectively outrageous. When an act of lynching takes place the government machinery must swing 
into action. Investigation must be carried out at lightning speed.  

Attacks by cow vigilante groups and stringent laws to avoid slaughter of cows and transportation of 
cattle has resulted in the disruption of the rural economy pertaining to cattle trade, the dairy business 
and the export businesses of leather and meat. Minority communities like the Muslims and Dalits are 
indirectly affected by the lack of laws and policies because of which unlawful attacks on them keep 
increasing day by day. Maximum meat shops as well as slaughterhouses belong to Muslims and the 
job of disposing bovine-related carcasses for commercial purposes are mostly carried out by Dalits. 
Hence, not only are these acts harming the minority communities but are also affecting the farmers as 
well as labourers.  

The utter failure of the Central as well as State Governments to fulfil their responsibility of protecting 
the minority communities from unlawful communal attacks and other forms of hate crimes is displayed 
clearly through their inaction. The groups of cow vigilantes also known as ‘gau rakshaks’ are entitled 

to prosecution especially those who violate right to life, liberty, non-discrimination, equality and the 
right to livelihood of the victims. The Government being the protector of its citizens should not at any 
cost sanction or support the use of religious belief as a basis for discrimination against minority 
communities.
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FORENSIC LINGUISTICS & ITS RELATION WITH LAW  

- Hemanth Kumar1 

 

ABSTRACT 

There is an indispensable relationship between language and law, there cannot be any legal system 
without the existence of language, this field is very broad and has no defined boundaries, the 
research paper focuses on one of the prominent areas of linguistic sciences, that is Forensic 

linguistics. It studies and analysis the crucial role played by it in the legal arrangement. Forensic 
linguistics acts as a link between the language used by the individuals involved in a legal dispute and 
the systematic evaluation of such language in the form of evidence having value in the court of law. 

The most important aspect of this paper is that it attempts to understand the interdependence of 
forensic linguistics and law. The paper describes briefly about this field, including all the related 

aspects, essential components, uses of this field and it furthers explains the limitations of this field in 
current legal procedures. 

 

INTRODUCTION 

The scientific study of language as a human activity is linguistics. It is apprehensive of both the framing 
of language and the ways in which it works in different conditions and situations. This field is diverse 
and contains a lot of classification and one of the fastest growing and prominent  among those 
classifications is forensic linguistics, this field has evolved and constructed through intensive research 
based understanding and interpretation of legal language  in this research paper it will discuss the 
relationship between forensic linguistics, its evidences produced through the scientifically analysis of 
facts and the use of this linguistic science helping us understand the proper discourse of legal matters. 
This research paper forms a framework and its purpose is to provide a brief overview of the key 
elements of forensic sciences, covering the definition of this discipline, understanding its history and 
the evolution, its origin, its complexities and as well as its uses in legal procedure, its involvement 
stages right from the point of charge, arrest, police interrogation, cross examination of witnesses and 
suspects to sentencing stages.2 

Forensic linguistics is the analysis of language that relates to the law either as evidence or as legal 
discourse. In this research paper some general subjects and areas of forensic linguistics are put forward, 
it pays attention to some of the prime forensic application of descriptive linguistic in the field of law. 
Forensic linguistics studies a wide range of interactions pertaining to law and also helps in 
understanding the legal terminology used in it and forms a well-defined structure which helps us in 
inter-relating the pattern derived by it in different circumstances occurring during the legal procedure.3 
This research paper closely studies the uses of forensic sciences in the legal matters of both civil and 
criminal in nature and helps the legal representatives in improving their understanding of legal issues.  

 

HISTORY OF FORENSIC LINGUISTICS 

 
1 Student, BA LLB (H), 1st year, Maharashtra National Law University, Nagpur 
2  Malcolm Coulthard and Alison Johnson, An Introduction to Forensic Linguistics: language in evidence (2007), 
Routledge, pp. 15-28. 
3 Houtman and Suryati, The History of Forensic Linguistics as an Assisting Tool in the Analysis of Legal Terms, Vol. 2 
Issue 2, July (2018) Sriwijaya Law Review, http://journal.fh.unsri.ac.id/index.php/sriwijayalawreview 
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The word forensic is derived from the Latin word of forens (is) which is related to public or forum. 
Generally, the term forensic is understood as a branch of medical science related to the application of 
scientifically evidences or facts to legal issues and surgical sciences relating to the determination of 
the identity of a person connected in that judicial matter. People usually link forensic with medical and 
advanced science but in fact the core meaning of forensic is a theory related to realm of legal structure 
and justice, in addition to it is very important to understand the proper structure of the text and that’s 

what exactly the linguistics does, so basically forensic linguistics is one of the field of applied 
linguistics science.4 

The term forensic linguistics first appeared in 1968, when a professor of linguistics Jan Svartvik used 
this term in the context of retrospecting the statements of Timothy John Evans a native of Merthyr 
Tydfil in South Wales and a truck driver by profession who was sentenced to death by a British court 
in 1953 on the alleged murder of his 13 month old daughter Geraldine Evans. John Evans was later 
acquitted from the charge of murder and pardoned posthumously by the court in the year 1966 this 
case led to the abolition of capital punishment in the United Kingdom.5 The discipline of forensic 
linguistics is still very new and recently it has been accepted as an established discipline of linguistics. 
There are a very few numbers of international institutions and associations relating to forensic 
linguistics and the most popular among those is The International association of forensic linguistics 
established in the year 1993. There is also a journal named the international journal of speech, language 
and the law in the year started in 1994.6 

 

USES OF FORENSIC LINGUISTICS 

Forensic linguistic professionals help and respond to the request of legal practitioners in their cases 
which includes both civil and criminal cases. The following are the examples of how forensic 
linguistics is used in these cases. 

Uses of Forensic Linguistics in Civil Cases 

1. Voice Identification- voice identification is a process where an attempt is made to determine and 
identify a particular individual from his or her speech when that individual’s identity is unknown and 

any random person within a relatively large population could be the speaker, consider how difficult 
would it be for a listener to identify that person merely by recognizing his voice, here the linguistic do 
a considerable amount of analytical and scientifically research is carried by  forensic voice comparison 
of potential suspects primarily focused on voice prints and if those multi channeled sound waves are 
of satisfactory level and of sufficient quality then spectrographic investigation  can be done .This 
procedure requires  people having great scientific and analyzing skills .7 

2. Infringement of Trademark – it is a linked but a very different area of the linguistic sciences which 
relates to the unethical usage of trademarks by other companies present in that particular business or 
market. Basically the linguists in these type of disputes try to determine and assess the linguistic 
resemblance and confusability of the disputed trademarks, for example the famous whisky brand 
Johnny walker effectively challenged the use of joao andante as the name for the brand Cachaca in 
brazil and similarly the Unilever limited successfully prevented Davene from using the mark Dave as 

 
4 Ibid 
5  M.G.Ariani,F Sajedi and M Sajedi, Forensic linguistics: A brief overview of the key elements, 
https://www.sciencedirect.com/ ( last visited on 02 March 2020)(02:59pm) 
6 Harry Hollien, ABOUT FORENSIC PHONETICS, 
https://www.researchgate.net/publication/307445282_About_forensic_phonetics (last visited on 3 March.2020)(10:17pm) 
7 Ibid 
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the brand name of a soap because created confusion with their internationally recognized brand name 
Dove.8 

3. Forensic Authorship Analysis- it is one of the most important and core areas of forensic sciences. 
Essentially  linguistic  professionals undertake the task of analyzing the written documents and texts 
so that they can form a pattern of the language used and discover the distinctive linguistic feature or 
the style of the writer .For the identification of this pattern of language the linguistics basically perform 
one of the two procedure: Sociolinguistic profiling or authorship attribution.9  

4. Sociolinguistic Profiling- sociolinguistic profiling is generally done by forensic linguists among the 
potential suspects. It is usually done when the investigating agencies do not have or are not able to find 
any clues and evidences about the identity of the author.10 Then in these circumstances the linguist is 
asked to look for some common clues such as the gender of the author , age  ,social background, level 
of education, occupation ,regional dialect or the language spoken by a particular community, economic 
conditions etc., for example in one case a complaint letter containing  words which were completely 
against the government was sent to the then prime minster of united kingdom ,Tony Blair the letter 
was typed on the official notepaper of the police of West Midlands by an unknown person claiming to 
be a white police officer but the linguistic analysis of the letter made observations regarding it to be of 
a typical west Indian English language, incidentally when the writer was arrested it proved to be a 
black west Indian immigrant.11 

5. Authorship Attribution – this procedure is adopted when there are one or more genuine authors of 
that particular text .Forensic analysis of authorship focuses on the pattern of language used in all the 
levels right from the writers habitual features of writing such as patterns of punctuation, structuring of 
statements, writing style, structure of clause embedding, content layout, lexicogrammar, semantics and 
also print features such as bolding of words italicizing them, underling. collectively these features help 
the linguists to understand the idiosyncrasies of that particular individual author on which there is any 
authorship attribution is based here the analyst is provided not only with texts of the questioned 
authorship but also with a set of texts written by the potential suspect. The task of the analyst is to first 
understand the questioned texts and find for some distinctive features and then to find for their 
occurrence or pattern of these texts to know the authorship and on that finding the analyst can include 
or exclude a given author. The disputed texts can be of various kinds such as wills, hate  messages 
,suicide notes etc., but due to globalization and social media there has been exponential surge in 
analysis of text messages, transfer of e mails and now a days tweets , WhatsApp messages, face book 
posts have complicated the task of forensic linguist  because in the texts which comes  under the social 
media are generally having  very less words and as shorter the text becomes it contains few distinctive 
features and less information so it becomes difficult for the analyst to identify a pattern in them. The 
analytic method adopted by the linguist depends upon the availability of quality data. Forensic texts 
are generally sort in nature and are very few in quantity, thus it requires intensive research and detailed 
analysis. In these types of cases forensic linguist try to find out all the distinctive features of the text 
and look for the same linguistic features in the text of the candidate authors. The greater the quantity 
of the questioned and know texts the better forensic linguist can understand the style of statements of 

 
8 Malcolm Coulthard, Tim Grant and Krzysztof Kredens, Forensic linguistics 
https://www.researchgate.net/publication/40764680_Forensic_linguistics (last visited on 07 March 2020)(11:23pm) 
9 Ibid (last visited on 08 March 2020)( 08:56 am) 
10  Roser Giménez García, Linguistic analysis, an ally of justice: sociolinguistic profiling of children, 
https://jipi.cat/en/flashtalks/linguistic-analysis-an-ally-of-justice-sociolinguistic-profiling-of-children/ (last visited on 09 
March 2020)(10:41pm) 
11  Malcolm Coulthard, Tim Grant and Krzysztof Kredens, Forensic Linguistics, 
https://www.researchgate.net/publication/40764680_Forensic_linguistics (last visited on 09 March 2020)(10:49pm) 
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the author and this helps the linguist to support the output of the analysis thereby it increases the 
validity of the output given by the linguist.12 

6. Plagiarism Detection - This is one of the basic areas of forensic sciences and one of those areas in 
which linguists have been very successful, following the theory that a person’s usage of words in text 
forms a pattern and quickly becomes a unique production. Thus making the task of linguist simple and 
confident that two texts if share a pattern of words or even different but similar words in a statement, 
then there is a probability which is close to zero that this set of words and statements were produced 
independently, in other words it shows that either one author copied the sequence of words from 
another author or both of them coping from a third author. This kind of observation is used not only in 
respect to academic plagiarism but it is also used in judicial appeals, interpretation of various legal 
texts and research articles. There is another kind of plagiarism called trans-lingual plagiarism where a 
text is taken from a genuine document which is another language is translated and rewritten in a second 
language, this type of plagiarism is quite complex to identify because a direct comparison with the 
original text cannot easily be done. On this type of plagiarism, the linguist follows a hypothesized 
theory of language of the genuine document and then look for similar patterns of words and then 
comparing the potential originals with the   suspect texts through this it can easily evaluate the degree 
of original content and ideational overlap between the texts.13 

7. Interpretation of Meaning – forensic linguists are also requested to interpret usage of particular 
words which do not form a fixed understanding of them or which have a disputed meaning they are 
generally single words or short phrases. Linguists have been involved in clarifying meanings of words 
in legal contacts, bonds, they also help the court to decide whether a particular set of words constitute 
libel or defamation, if the given set of language constitutes a threat, or they provide evidence of a hate 
crime. There are a lot of cases where the potential suspect wantedly use some sort of language which 
is not standard or sometimes they even use coded language to underestimate or completely change the 
nature of the crime being discussed in such cases to understand the correct interpretation of the texts 
and the context in which it was used, a forensic linguist is  called upon and the linguist draws on a lot 
of sources where the words given are defined , linguist try to find a lot of in group communication 
using those words and helps the court to get the right and correct interpretation of that particular words. 
14  

Uses of Forensic Linguistics in Criminal Cases 

1. To identify Dispensaries in police reports(Coerced Confessions)- while establishing the accuracy of 
the reports submitted by the investigating authorities it is very important to find out  the relation 
between the documents given by the  agencies and the series of events stated by both the police and 
the suspect, like what was the timeframe of the act, incidents occurred etc. and if there is chronological 
inconsistency then between the events or there are only a few common features and the incidents noted 
and if found not in order then this can raise serious issue of authenticity of the report . This not only 
includes written documents but also considers the spoken statements of both the police and suspect 
like, the language used in examination, facts stated, answers given by the suspect etc. For this there is 
a particular set of language used by the police called “police speak” which contains compact set of 

phrases, dense wording, with precise rendition of the time period, place of incident, series of events, 
even proper set of objects used in any of the incident. This process is video tapped and then assed by 

 
12 Ibid 
12 M.G.Ariani,F Sajedi and M Sajedi, Forensic linguistics: A brief overview of the key elements, 
https://www.sciencedirect.com/ ( last visited on 07 March 2020)(02:59pm) 
14  Malcolm Coulthard, Tim Grant and Krzysztof Kredens, Forensic linguistics 
https://www.researchgate.net/publication/40764680_Forensic_linguistics (last visited on 07 March 2020)(11:23pm) 
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a trained linguist so that there is no chance of committing any illegal act such as “verballing” which 

means to damage the statements.15 

2. Cross-cultural and Cross-linguistic differences in testimony- It is one of the most studied and 
researched area by linguists and sociolinguists, they study the differences and variations, dialects of a 
different languages and across various cultures. Unfortunately, the legal systems present do not usually 
take in to account of this factor while passing judgments related to someone’s guilt or innocence. One 

of the example of incorrect interpretation is the testimony of  Rosa Lopez in the trial of O.J.Simpson 
who was a very famous  ex-football player of America was accused of murder of his ex-wife and her 
friend here the interpretation of cross examination done by  investigating agencies sounded more 
coercive in Spanish then in original English. As one can understand that a person can be simply deemed 
guilty because of cross lingual differences in utterance of words.16 

 

LIMITATIONS OF FORENSIC LINGUISTICS 

It has to be understood that the principle of linguistic investigation or analysis is based on the 
assumption that anyone involved in criminal investigation will cooperate with the agencies either with 
a positive intent or a negative intent but linguistic sciences cannot  find out the mindset of that 
individual they can  only analysis the statements or written texts of that individual  and what happens 
if both the parties in conversation have different goals that satisfy their interest then it becomes very 
difficult to under their statements because they often provide you misleading points which may divert 
the  case in a wrong direction. In the cases of court interpretation, the limitations are much clearer 
because as long as the original testimony of the suspect is not recorded the linguist cannot make the 
comparison with the interpreted version, in such circumstances the linguists cannot do much more then 
to just try to speculate the available interpreted version. There are many aspects related to any legal 
matter like evidence, verification of facts, applicability of a particular law and many more here forensic 
sciences can only play a primary role which is generally up to verification of documents. In other 
words, even though an expert’s testimony might be very helpful in cases, but it is mostly depended 
upon prosecution to prove the guilt of the accused. Legal decisions are for the judges and the legal 
representatives to make and a linguist’s testimony is just a small part of the puzzle.17 

 

CONCLUSION 

The heart and soul of law is language. Without language there cannot be any legal system, there cannot 
be trials, no arguments, no judgments in a sense there could have not been the very existence of law if 
there was no proper structured language and this is what exactly forensic linguistics does. In this field 
of linguistic sciences there are various disciplines, and the research paper researched about the field of 
forensic linguistics although this field is very young but is growing tremendously. This field of 
linguistics helps us understand the correct interpretation of texts, letters, articles, legal arguments and 
their legal objectives. This paper tried to provide the understanding of the subject, it explains us about 
the application of this discipline in civil and criminal matters. It also tried to trace the background, 
evolution and development of this field. The paper basically attempted to understand the role of 
forensic linguistics in legal cases by various methods such as voice identification, authorship 
attribution, word meaning interpretation, linguistic profiling, decoding the language of police 

 
15Andrew Littlejohn and sandhya Rao Mehta.eds, Language studies: stretching the boundaries,(2012) Cambridge Scholars 
publishing, pp.93-99. 
16Ibid  
17  Maite Correa, Forensic Linguistics: An overview of the intersection and interaction of language and law, 
https://www.researchgate.net/publication/314426867_Forensic_Linguistics_An_Overview_of_the_Intersection_and_Inte
raction_of_Language_and_Law (last visited on 11 March 2020)( 11:54pm) 
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interrogation. Like many other new fields of legal studies even this field has some limitations to it, 
first of all only by linguistic evidences an individual cannot be convicted or exonerated and second 
there are a lot of other aspects that are necessary for determining like the various arguments put up by 
legal representatives their interpretation and many more aspects determine the result. The present study 
explores the discipline of forensic linguistics and use of linguistic evidence in legal proceedings. A 
section on forensic applications of descriptive linguistics and areas related to forensic linguistics are 
included and the paper concludes with linguists and lawyer’s interdependence. The work done by 
forensic linguists is incredibly commendable, this discipline is expanding and working to find solutions 
to different problems relating to language and the future aspects of this discipline are bright. The paper 
concludes by stating that lawyers and linguists should work more closely with each other for the proper 
and fair delivery of the ultimate and the supreme aim of the judicial system which is to dispense justice.



 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

 

Page | 285  
 

JUDICIAL CREATIVITY AND REALIST THEORIES OF LAW 

- Agam Bansal1 

 

ABSTRACT 

Judicial creativity is something which is the need of the hour considering how the scope and 
magnitude of the legal world has expanded. Especially in the Indian judiciary, creative and 

innovative interpretations of a judge will certainly aid the society at large. These interpretations by 
judicial magistrates go beyond the scope of statutory provisions. Realism and realist theories of law 
complement the concept of judicial creativity. Realists believe that judge-made law is the primary 
source of law and that the personal opinions and prejudices of both, the judges and the lawyers, 

have a role to play on judicial decisions. They do not believe in abstract formal law. In this research 
article, my primary emphasis has been on the relation of these two wide terms. I have discussed the 

relation between judicial creativity and judicial activism and how activist judges in the modern 
world have a considerable effect on constitutional interpretation. Other than that, this research 

article also deals with the features of realism and how realism can survive in a country like India. 
Relevant case laws, both Indian and foreign, have also been given due recognition in this research 

work. This research work is primarily aimed at highlighting the importance of creative judicial 
decisions and how they must be devoid of any formal provisions. Emphasis must be laid by the jury 
on the purpose that was sought to be achieved by a certain statutory provision and not just on the 

literal meaning of the text. 

 

INTRODUCTION 

Judicial Creativity 

Judicial Creativity refers to creative interpretations of the law by judicial magistrates in such a way 
that they serve the needs of the society in the present times. 

Judicial Creativity demands high skill and great creative ability. India is one of the best examples when 
it comes to judicial creativity. The judges of the Supreme Court of India put their creative skills on 
display when they started interpreting our fundamental rights based on international conventions which 
are yet to be adopted in our domestic laws. Judicial creativity is something very dynamic and subjective 
in nature. Each and every judge has his own way of interpreting the law. This makes judicial creativity 
all the more interesting as one legal point can have various interpretations and each interpretation leads 
to different conclusions. Each interpretation serves some benefit to the society at large so that existing 
social circumstances could be considered and laws could be applied accordingly. 

Realist Theory of Law 

Realism refers to the latest branch of sociological jurisprudence which concentrates on decisions of 
law courts. People who follow realism are called Realists. The realists believe that judges are the 
supreme authority in the law-making process and that they are the primary source of law. For them, 
law is what the courts do and not what they say. This is the sociological school of jurisprudence. 

Modern realism differs from the sociological form of realism in a way that the primary focus of modern 
realism is on the scientific aspect of law while that of the sociological school was more concerned with 
the ends of the law. The realists contend that the judge and the lawyers have an impact on the decisions 

 
1 Student, BA LLB (H), 2nd year, Rajiv Gandhi National University of Law, Patiala, Punjab 
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of the court as opposed to the common belief that judicial decisions are purely based on abstract formal 
law. 

Roscoe Pound has defined Realism as, “fidelity to nature, accurate recording of things as they are, as 
contrasted with things as they are imagined to be, or wished to be or as one feels they ought to be”.2 

 

JUDICIAL CREATIVITY AND CONSTITUTIONAL INTERPRETATION 

Judicial Activism 

Judicial Activism refers to the creative thinking adopted by the judges in order to promote justice. 
Judicial activism, over the years, has acquired different meanings. Some relate it with judicial 
creativity, some with dynamism, some with legal precedents while others with legislations. There are 
many other people who interpret judicial activism as a tool for social engineering.  

In simple words, Judicial Activism refers to the key role played by the judiciary in order to implement 
the provisions included in Part III of the Constitution of India. The Supreme Court of India in many of 
its landmark judgements has held that judicial activism is the active process of implementation of the 
rule of law, essential for the preservation of a functional democracy and justice to individual or group 
of individuals or to the society in general is ensured through the active role of judiciary.3 Hence, 
judicial activism is the creative and innovative approach adopted by the judiciary in order to enhance 
the justice delivery system. 

Role of Activist Judges in Judicial Creativity 

Activist judges refer to such people on the bench who, while delivering the judgement, not only try 
and give effect to the literal meaning of the word, but also try and interpret the law in such a manner 
that the judgment remains in consonance with the spirit of that constitution or statute. 

The activist judges play an active and vital role in judicial creativity. They have different 
interpretations for different judgements and each interpretation leads to different conclusions such that 
each interpretation benefits the society in some way or the other. This creative and innovative approach 
adopted by the activist judges forms the basis for judicial creativity. The judges interpret the 
Constitutional Provisions in different ways by applying a number of principles. As mentioned earlier, 
the approach adopted by the Supreme Court of India to interpret our fundamental rights based on 
international conventions which are not yet included in our domestic laws, is a great example of the 
creativeness and innovative thinking possessed by the modern jury. This innovative thinking has 
helped in establishing the rule of law in our country and enhanced the common man’s quality of life. 

It is also possible that in the process of creativity and innovation, there could sometimes be some 
errors, but such errors could be corrected or modified or refined either in appeal, or in a latter case, 
and the latter judgement would be one step more in the progress of law.4 

Constitutional Interpretation 

Judicial Creativity and Constitutional Interpretation go hand in hand. Judicial Creativity holds utmost 
importance in constitutional interpretation as the judges cannot always go by the literal meaning of the 
provisions given in the constitution. They have to apply their creativity and interpret the statutes or the 
constitution in such a way that the implementation of the judgement is precise and the needs of the 
society are fulfilled. In the case of a Statute, the courts must determine as to what was the actual intent 

 
2 DR. N.V. PARANJAPE, STUDIES IN JURISPRUDENCE & LEGAL THEORY 121 (9 ed. Central Law Agency, 2019). 
3 Municipal Council, Ratlam v. Shri Vardhichand & Ors., AIR 1980 SC 1622. 
4 JUSTICE M. JAGANNADHA RAO, ACCESS TO JUSTICE 140 (1 ed. Asia Law House Hyderabad 2004). 
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of the authors while enacting it. In the case of a Constitution, the courts must keep in mind the ever-
changing economic, political and social scenarios and formulate an interpretation accordingly.  

Judicial interpretation and enforcement of social rights necessarily demands a high level of judicial 
creativity in the modern times. Especially in the higher judiciary as it is involved with protecting the 
fundamental rights of the citizens. The higher judiciary in India displays a high level of creativity of 
innovation when it comes to the enforceability of fundamental rights and upholding the supremacy of 
the Constitution.  

In Keshavananda Bharti v. State of Kerala5, the apex court, through its judicial creativity and activist 
approach, gave the Doctrine of Basic Structure. This is popularly known as the Fundamental  

Rights case. 

In Marbury v. Madison6, the Supreme Court of the United States became the first court to hold a 
constitutional amendment duly passed by the legislature as invalid or destroying the basic structure of 
the Constitution. This was symbolic of the giant strides that the judiciary had taken with respect to 
innovation in judicial decisions. 

In A.D.M. Jabalpur v. Shukla7, the Supreme Court of India held that civil liberties contained in Part 
III of the Constitution can be suspended during the Emergency. The apex court used its active judicial 
power to pass such a judgement. This case is also known as the Habeas Corpus Case.   

 

REALISM 

Features of Realist School 

Realism denounces traditional legal rules and concepts and concentrates more on what the courts 
actually do in reaching the final decision in the case before them. In strict sense of the term, realists 
define law as generalized prediction of what the courts will do. The main characteristic features of 
realist jurisprudence are as follows: 

I. Realists believe that there can be no certainty about law as its predictability depends upon the 
set of facts which are before the court for decision.  

II. They do not support formal, logical and conceptual approach to law because the Court while 
deciding a case reaches its decision on emotive rather than logical grounds. 

III. They lay greater stress on psychological approach to the proper understanding of law as it is 
concerned with human behaviour and convictions of the lawyers and Judges. 

IV. Realists are opposed to the value of legal terminology, for they consider it as tacit method of 
suppressing uncertainty of law.8  

V. They prefer to evaluate any part of law in terms of its effects. 

According to Karl Llewellyn, there is no realist school as such, it is only a movement in thought and 
work about law. It presupposes that law is intimately connected with the society and since the society 
changes faster than law, there can never be certainty about law. There is no place for idealism in law 
and therefore, law as it ‘is’ must be completely divorced from law as it ‘ought’ to be.9 Since realists 
consider law as what the courts do with reference to a given set of facts to reach a decision, they lay 

 
5 Kesavananda Bharati v. State of Kerala & Anr., AIR 1973 SC 1461. 
6 William Marbury v. James Madison, 5 U.S. 137 (1803). 
7 Additional District Magistrate, Jabalpur v. Shivakant Shukla, AIR 1976 SC 1207. 
8 Leon Green, The Duty Problem in Negligence Cases, 28 COLUMBIA LAW REVIEW 1014, 1020 (1928). 
9 Karl N. Llewellyn, Some Realism about Realism: Responding to Dean Pound, 44 HARVARD LAW REVIEW 1222, 
1236 (1931). 
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greater emphasis on case law method of the study of law. Statutes are accepted as law only when they 
have been approved as law by a Court decision. 

Realist School and Jurisprudence 

The main contribution of realists to jurisprudence lies in the fact that they have approached law in a 
positive spirit and demonstrated the futility of theoretical concepts of justice and natural law. Opposing 
positivist’s view, the realists hold that law is uncertain and indeterminable in nature therefore, certainty 
of law is a myth.  

According to Frank Jerome, “realist school has sought to liberate the Judges from the enslavement of 
unduly rigid legal concepts and exhorted them to take into consideration the ground realities of social 
facts while deciding the cases”.10 

In the words of Friedmann, “realist movement is an attempt to rationalise and modernise the law - 
both administration of law and the material for legislative change, by utilising scientific method and 
considering the factual realities of social life.”11  

According to Julius Stone, “Realist movement is a gloss on the sociological approach to 

jurisprudence”.12 He considers realism as a combination of the positivist and the sociological approach. 
It is positivist in the sense that it undertakes the study of law as it is, and sociological, because it expects 
that law should function to meet the ends of society. Thus, in his view, realist school is merely a branch 
of sociological jurisprudence and a method of scientific and rational approach to law.  

According to Dr. Allen, “The realist school is an improvised form of the sociological jurisprudence.”13 

 

CAN REALISM SURVIVE IN INDIA? 

The legal philosophy of realist school has not been accepted in the sub-continent for the obvious reason 
that the texture of Indian social life is different from that of the American lifestyle. The recent trends 
in the public interest litigation have, however, widened the scope of judicial activism to a great extent 
but the Judges have to formulate their decisions within the limits of constitutional frame of the law by 
using their interpretative skill. This in other words, means that the Judges in India cannot ignore the 
existing legislative statutes and enactments. They have to confine their judicial activism within the 
limits of the statutory law. Besides, the doctrine of precedent which has no place in the realist 
philosophy, plays a significant role in the Indian judicial system inasmuch as precedents provide 
guidance to the presiding Judge about the existing position of the law in question.  

They are, however, free to overrule the previous decision on the ground of inconsistency, 
incompatibility, vagueness, change of conditions, etc. assigning reasons for their deviation from the 
earlier ruling.  

The Indian legal system, though endows the Judges with extensive judicial discretion, does not make 
them omnipotent in the matter of formulation of law. The legislative statutes and enactments, 
precedents and the rules of equity, justice and good conscience are indispensable part of the judicial 
system in India. The Constitution of India itself provides ample scope for the Judges to take into 

 
10 PARANJAPE, supra note 2, at 129. 
11 W. FRIEDMANN, LEGAL THEORY 311 (5 ed. 2013). 
12 PARANJAPE, supra note 2, at 129. 
13 PARANJAPE, supra note 2, at 129. 
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consideration the hard realities of socio-economic and cultural life of the Indian people while 
dispensing social and economic justice to them.14 

Thus, Indian Jurisprudence does not formally subscribe to the realist’s legal philosophy, it does lay 

emphasis on the functional aspect of the law and relates law to the realities of social life. It does not 
accept the notion that Judge-made law is the only law but at the same time it also accepts that lawyers 
and judges have a certain role to play in shaping the law. 

 

RELATION BETWEEN JUDICIAL CREATIVITY AND REALISM 

Judicial Creativity and the Realist School of Law are quite similar to each other and go hand in hand. 
Yet, there are certain factors which help in distinguishing the two terms.  

Both Judicial Creativity and Realism lay stress on one major point, either directly or indirectly i.e. 
creativity and innovation by the modern-day judges in their judgements. Realism says that the 
judgments given by judges are not based on abstract formal law and that both lawyers and judges have 
some role to play in influencing these judgements. Judicial creativity or judicial activism also implies 
the very same thing when it talks about the need of creativity and innovation in judgements in these 
days. The creativity which it harps upon is the same role played by the judges in the Realist definition. 
Both realism and judicial creativity believe that a particular statute can have different interpretations. 
Based on these varying interpretations, different judges pass different judgements. But, both realism 
and judicial creativity also contend that each judgement, however varying it might be from the other, 
is delivered keeping in mind the welfare of the people or the society at large. This is where the 
creativity of the jury comes into play. The role of the people sitting on that bench is not just to deliver 
the judgements but also to interpret the law in such a manner that the society benefits from it.  

So, can we say that Legal Realism and Judicial Creativity are one and the same thing? Can we conclude 
that both of these terms are inter-changeable? These terms, though quite similar, certainly do not have 
the same meaning. While judicial creativity talks about the creativity and innovation of the judge, it 
never contends that the judge is the supreme authority in the law-making process. Legal realism 
explicitly contends the jury to be the ultimate deliverer of justice. Unlike judicial creativity or judicial 
activism, legal realism treats the judges as a source of law. Also, the creative and innovative approach 
is nowhere discussed in legal realism. It says that the judges and the lawyers have an influence on the 
decision-making process and that decision-making is not based on abstract formal law. These 
influences can be either positive or negative so, welfare of the society at large cannot be guaranteed in 
the case of legal realism. 

 

CONCLUSION 

Judicial creativity and Realist theories of law are quite similar to each other. Both of them complement 
each other. Both of them stress on the fact that modern day judges need to have a modern approach 
towards interpreting the law. They should deliver the judgments keeping in mind the welfare of the 
society in the long run. Both of them agree that the personal opinions of the jury have a significant role 
to play in the justice-delivery system and that formal procedures cannot be followed each and every 
time. This view is also shared by Frank Jerome when he says “realist school has sought to liberate the 

Judges from the enslavement of unduly rigid legal concepts.” Hence, the modern world demands a 

shift away from rigidity and a more flexible approach towards interpreting the law which gives due 

 
14 PARANJAPE, supra note 2, at 129. 
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recognition to the judges’ creativity and innovation. Also, one needs to be careful that the ultimate 

goal of welfare of the people at large is not forgotten. 
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SEX EDUCATION: SAFE SEX, SAVE LIFE 

- Aryan Mehta & Diksha Bhasin1 

 

ABSTRACT 

“For the love of children and their future happiness as adults, do not disgrace their sexuality! Try 
not to decry engaging in sexual relations, which was exactly part of how they came to exist! Show 
them that sex can lead to having babies, but it also can be pleasurable, that it can be a bonding 
experience between partners (of any gender), that it can feel good and also mention confusing 

emotions, and most of all that it is OK to have it if and once they are prepared. Then, at some point, 
we may even see a generation of adults who understand what they want from sex and the way to urge 

it--consensually, married or unmarried and with protection” 

Sex education highlights a more extensive significance than the guidance of children and adolescents 
on human anatomy and the physiology of natural sex and reproduction. It consists of healthy sexual 
development, sexual identity, interpersonal relationships, affection, sexual advancement, intimacy, 

and body image for all youths, incorporating adolescents with incapacities, chronic health 
conditions, and other special needs. The authors have made an attempt to deal with the issue of lack 

of sex education in our country which seems to be a newly coined phenomenon for the masses. In 
first chapter, there is discussion on sex education and the need for inculcating the same in the 

curriculum. It is followed by myths related to sex education in our country and the various instances 
when efforts were made to implement it in India. The authors have focused on the concept of sex 

education as a basic human right. Lastly, the authors have laid emphasis on the global scenario and 
situation of the matter in hand, sex education. 

 

WHAT IS SEX EDUCATION? 

Sex Education is a wide program which expects to build a solid establishment for lifelong sexual 
wellbeing by getting data and dispositions, convictions and qualities about one's personality, 
connections, and closeness. Sexual wellbeing is viewed as a condition of physical, passionate, mental, 
and social prosperity according to sexuality and not only the absence of sickness or illness as 
characterized by the WHO. Even though the prescribed curriculum states the requirement of physical 
and health education, Sex Education is not taught in every school yet. The reality is that Sex Education 
is a highly disputed topic in India. It is considered against Indian customs and traditions.  

UNESCO defines Sex Education as “Education which provides opportunities to… build decision-
making, communication and risk reduction skills about many aspects of sexuality…. encompasses the 

full range of information, skills and values to enable young people to exercise their sexual and 
reproductive rights and to make decisions about their health and sexuality”.2 

 

NEED FOR SEX EDUCATION IN INDIA 

India, being the world’s second largest populated country and home to almost 253 million adolescents 

(age of 10-19 years) is “supposed” to be the best candidate for implementation of sex education 
policies. The adolescents comprise of 21% of the total population of the country according to the 2011 

 
1 Students, New Law College, Pune 
2Available on( https://www.newsheads.in/education/news/sex-education-how-to-teach-your-children-article-55732) 

https://www.newsheads.in/education/news/sex-education-how-to-teach-your-children-article-55732
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census, but sadly, this major part of the population, receives close to nil education about their sexuality 
and sexual health. 

The need for sex education in India is thus highlighted by the deficiency of knowledge regarding this 
topic amongst the masses of the country. Most of the rural and selected parts of the country, still believe 
in the practice of underage marriages, where girls are married off to men way older than their age. 
These girls not having any insights about the sexual health and sexual practice end up with high risk 
pregnancies. Their immature reproductive bodies and poor antenatal care contributes to the high 
maternal mortality rate of the country as they undergo multiple births exposing themselves to various 
health issues.  

Worst of all, are the unsafe methods of dealing with the unsafe pregnancies as people are unaware 
about the legal abortion methods and risks of back-alley abortions.  

Over the last 15 years, over 2.3 million people in India suffered from HIV infection. This is due to the 
lack of awareness about safe sexual encounters and the consequences of having unprotected sexual 
relation with multiple partners. Majority of people in the country are not even aware about the various 
options of contraception and protections available against other STDs and the symptoms related to 
such diseases for timely diagnosis. 

A dearth of knowledge of menstrual well-being is also perpetuated by a reluctance of talking about 
menstrual periods openly. It is generally guarded in secrecy, as though it is a wrongdoing to bleed and 
give indications of being perfectly healthy. 

In this day and age, with a famous ascent in the crime percentages, children and women are the most 
vulnerable against sexual abuse. Nearly 50% of boys and girls, each, face sexual maltreatment in their 
young lives, in India, as per an overview by the Ministry of Women and Child Development. In such 
a scenario, providing the required knowledge is believed to deplete the need to act out sexual urges in 
a disrespectful manner, thus reducing the instances of adolescents violating others and growing further 
criminal behavioural traits. 

 

MYTHS RELATED TO SEX EDUCATION 

1. Sex Education is Obscene and teaches children to have sex at an early age- Sex Education does not 
teach children to have sex at an early age, it teaches them to delve into deeper biological, social and 
physiological aspects of leading a healthy sexual life. It makes the children aware about concepts like 
consent, birth control measures etc. 

2. Banning Sex Education will solve the curiosity of children to know about Sex- If the accurate 
information is not provided to children then they may divert to unreliable sources like movies or friends 
which will give then misleading information there by increasing ambiguity and preventing them from 
full-fledged truth. The result of banning Sex Education has led to questions like Can I get pregnant 
from watching porn videos? 

3. No need of Sex Education because moral values, cultures and traditions are enough- With the second 
highest rate of population globally, India has the highest rate of teenage pregnancies and involvement 
of STDs. All this is because of preventing the youth to educate themselves about their bodies, their 
urges and the significance of safe sexual practices. Moral values cannot work as contraceptives, our 
cultures cannot prevent rape and our traditions do not impart knowledge about STDs. 

4. Children should not know about sex until they become adults- As per records 53% of the children 
in India between the ages of 5 to 12 are sexually abused. The theory of being “silent” and ashamed 
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prevents the victims to speak up and most of the times, children do not know whether they are being 
abused or not.  

5. Sex Education is the main reason behind teen pregnancy as it causes children to have more sex- 
Adolescent pregnancy is quite prevalent globally. It is deep rooted in the society because of the lack 
of knowledge of bodily functions, birth control, sexual desires and contraceptives. 

6. Educating about Homosexuality will make my child homosexual- Another misconception is that 
Homosexuality can be cured or prevented whereas it cannot be done. Teaching children about 
homosexuality will only make them a better person and will allow them to accept themselves as well 
as others the way they are. 

7. Sex Education is for girls only- The ratio of boys to girls is higher when it comes to children who 
are sexually abused. Most of the victims of HIV/ AIDS are men. Atleast, 18% of the men reported 
having coerced or forced sex. Thus, it is apt to say that Sex Education is for everyone. 

8. No medical benefit of sexual education- As per records, 26% of the Indian population is infected 
with HIV/AIDS. Over 50% of the girls surveyed in rural India and 6.7% of the girls in urban India 
were unaware of the menstruation. The reasons behind safe sex, use of contraceptives, menstrual cycle 
were not known to many. It is assessed that right around 33% of the young ladies in rural India drop 
out of school because of taboos and myths about menstruation.  

 

IMPLEMENTATION IN INDIA 

With the introduction of a new Adolescent education programme, focusing on the adolescent 
reproductive health by National AIDS Control Organization (NACO) and Human Resource 
Development (HRD), a controversy broke out in 2007 resulting in the ban of sexual education 
programmes by the Governments of the some of the largest states in the country, like Gujarat, Madhya 
Pradesh, Maharashtra, Karnataka, Rajasthan, Kerala, Chhattisgarh and Goa. The programme was 
designed for students aged 15-17 years in all state-run schools. The immediate incitement was a manual 
for professors that purportedly highlighted offensive illustrations and classroom exercises. Information 
in the curriculum on contraception and sexually transmitted diseases also provoked anger and the states 
declared that the course content was unacceptable and banned the programme. Unfortunately, the 
subject became a political flashpoint. 

The Government of India due to the changing dynamics of the society announced the National 
Education Policy, 2016 which accepted the concept of sexual education in school curriculum. Though, 
the successful implementation of the said scheme is yet to be seen, it was believed to be a radical 
change in this field. A programme for including sex education in the school’s curriculum was later 

rolled out by Prime Minister, Narendra Modi under the Ayushman Bharat scheme (a National Health 
Protection Scheme)  

The School Health Programme which will be "role play and activity based" module, will be provided 
in government schools across the country with the help of specially trained teachers and peer students 
who will be selected for this purpose. The module is aimed to focus at the various aspects and problems 
that adolescents face while growing up including sexual and reproductive health, nutrition, good touch 
and bad touch, sexual abuse, sexually transmitted diseases, mental health, non-communicable diseases, 
injuries and violence and substance abuse in an age-appropriate manner. The programme which will 
be held in sessions amounting to 22 hours, is a joint initiative taken by the Union Health Ministry and 
the Ministry of Human Resource Development and is expected to benefit 26 crore adolescents. 
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But the implementation of these policies in the country is still a far-fetched dream as every policy is 
counterattacked by the protests from several organisations in the name of customs. 

 

SEX EDUCATION: A HUMAN RIGHT 

Sexuality education can be an issue related to human rights as it has a direct effect on general health, 
adaptation to environment, quality of life and helps to live optimally by choice. We can therefore very 
well assume that the right to life includes the right to sexuality education as well as reproductive rights. 
Hence, sexual education is a human right which needs to be enshrined. Sexuality Education is a basic 
requirement as lack of information and/or knowledge related to sexual anatomy, its functioning, and 
other related details can endanger human life and health. 

Liberally interpreted, the right to sexuality education is enshrined in the Indian constitution as well as 
the international covenants and agreements. Article 21 which deals with right to life or personal liberty 
and Article 21–A of the Constitution dealing with ‘free and compulsory’ education, as well as the 

Directive Principle of State Policy under Article 45 of the Constitution can be interpreted as covering 
the right to sexuality education. Furthermore, Article 51–A (k) imposes a ‘fundamental duty’ on 

parents to provide educational opportunities to their children in the age group of six to fourteen years, 
which can also be interpreted as including the opportunity to have sexuality education.3 Article 21 of 
the Constitution of India states that “no person shall be deprived of his [or her] life or personal liberty 

except according to procedure established by law.” 4The Honourable Supreme Court of India has 
interpreted ‘life’ and ‘personal liberty’ as including, inter alia, the right to human dignity, the right to 
education, the right to health and health services and the right to reproductive choice. The banning of 
Comprehensive Sex Education in governmental schools was a deprivation of Indian adolescents’ 

fundamental right to life and too many children have died as a result of the banning. 

An important judgement was given by the Supreme Court of India which decided that sexuality 
education in schools cannot be brought under the ambit of fundamental rights by making it a part of 
the right to education, while dealing with a Public Interest Litigation, which had suggested making 
sexuality education in schools compulsory. The NGO, Nari Raksha Samiti, had submitted that 
sexuality education in school curricula could play a role in checking the rise of rape cases. Though 
agreeing with the suggestion, the bench said it cannot be given the status of a fundamental right on the 
same footing as the right to education itself.5 

States which have banned CSE in government schools have tried to make their arguments under the 
umbrella of protecting the child and doing what is in his or her best interest, but their actions are 
causing more harm to the child than good. A minister in Karnataka was quoted in a 2007 New York 
Times article as saying, “sex education may be necessary in Western countries, but not in India, which 

has rich culture. It will have adverse effects on young minds, if implemented." 

Lack of compulsory comprehensive sexuality education in schools, according to the Report of the 
United Nations Human Rights Council Report, violates the human rights of Indian adolescents and 
young people as recognized under international law. International conventions and legal instruments, 
to some of which India is also a signatory, have strongly, advocated the right to sexuality education as 
one of the important human rights. The International Conference on Population and Development 
(ICPD) and Programme of Action, 1994 (often known as the Cairo Declaration) was the first and most 
comprehensive international document to embody concepts of reproductive and sexual health and 
rights. India is one of the signatories to the 1994 United Nations International Conference on 

 
3 The Constitution of India, 1950, Art. 51(A) 
4 The Constitution of India, 1950, Art. 21 
5 Hazarika A. K. 2009. Sex Education. Available on (http://studyinindiainfo. com/2009/01/sex-education.html.) 
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Population and Development (ICPD). At this conference, “Five Year Review member states” of the 

UN, including India, affirmed the Sexual and Reproductive Rights (SRRs) of adolescents and young 
people. Therefore, as a piece of their responsibilities under the ICPD plan, governments, including 
India, are obliged to accommodate free and compulsory comprehensive sexuality education for 
adolescents and young people. India’s failure to provide Comprehensive Sex Education directly goes 

against the Convention on the Elimination of All Forms of Discrimination against Women and the 
Convention on the Rights of the Child. 

 

GLOBAL SCENARIO 

• BELGIUM- Sex Education in Belgium is applicable by Law but it is channelized and supported 
with the help from regional governments. Sex Education is not at all taken as a controversial topic 
here. In Flanders region, it is made compulsory and is studied as a separate subject.  

• CHINA- Learned people in China have been talking about Sex Education openly since 1919. They 
were among the first ones to invent contraceptives but Sex Education in China is not compulsory 
and thus widens the gaps in children’s knowledge when they enter into adulthood. In order to 
combat HIV many Chinese Universities provide the facility of vending machines which sells home 
testing kits to children for HIV. Even books were specifically written to deal and conceptualize 
Sex Education so as to deal with intricate and important matters but the books received commotion 
from guardians and were immediately removed from the school curriculum. 

• INDONESIA- It is said that Sex Education is considered as an “extra-curricular” activity in 

Indonesia. Parents don't have a complete comprehension of the subject so it is down to the 
government to guarantee professors are well-educated to provide complete information. Numerous 
youth couples are compelled to marry because of “unplanned” pregnancies. Indonesians are 
generally made aware of the risks of engaging in sexual relations, however not instructed why it 
tends to be perilous or how to do it safely. In April 2017, a conferenced was held by five Indonesian 
Civil Society Organizations and with the support of the government a revised program for Sex 
Education was planned out. 

• MALAYSIA- The Women, Family and Community Development Ministry in Malaysia contended 
for better Sex Education policies. The basis of Sex Education spins around Restraint or Abstinence. 
Here, Sex Education is just concerned with the biological aspect of sex and thereby ignoring the 
physical and emotional well-being of the person. The Malaysian Council for Child Welfare has 
stated that something needs to change. It proposed an appropriate channel to be started so as to 
impart youngsters with detailed reproductive health. 

• THE NETHERLANDS- As compared to other Nations, the Dutch are liberal when it comes to Sex 
Education. Sexuality is regarded as the basic characteristic of human life and no person should be 
kept away from it. It is obligatory for all youngsters who are above four and more to get Sex 
Education as per their age. Regularly, this instruction underscores building regard for both their 
own bodies and sexuality, just as their companions'. One of their first exercises is on assent. The 
appropriate education helps in respecting their own bodies and also of other people, and then 
teaches about consent. Each and every topic which is important to know, topics which have no 
boundaries i.e., from contraceptives to relationships, from STDs to Pleasure. Due to all the above 
factors, Netherlands teenage pregnancy rate is very low.  

• NEW ZEALAND- Sexuality is considered to be one of the seven key areas in the Health and 
Physical Education curriculum of the country. Comprehensive Sex Education is provided for both 
the students of Primary and Secondary Schools upto the Year 10. The Education Review Office 
after evaluating the quality of sexual education programmes in Years 7 to 13 in 100 primary and 
secondary schools reached the conclusion that many adopted the “one size fits all” approach. The 

Government Health Officials as a result announced plans to improve sex education in the country. 
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• UGANDA- It is a known fact that religion, morals and customs of a country play a vital role in the 
country’s sex education programme. In order to reduce teenage pregnancy rates in the country, a 
proposal was made to extend sex education to 10 year olds, and to distribute the contraceptives to 
those aged above 15 years. But the proposal was rejected by the Ministry of Health owing to moral 
reasons and the belief that such a proposal will give rise to promiscuity and abortions. 

• UK- Sex Education is compulsory in all schools, but owing to the reserved nature of the Britishers, 
the guidelines are relatively weak. Relationship Education is provided to all the children above 4 
years of age and the students in secondary level of education are provided with age appropriate 
education related to sexual and emotional relationships with a varied curriculum through the 
Personal, Social, Health and Economics Education (PSHE). 

• US- The sex education policy in the United States varies even more diversely than the one in UK. 
Guidance is given to schools in most states, but school districts call the final shot, and thus the 
policies vary from school to school and state to state. 

 
 

CONCLUSION 

“Our schools teach only the foremost principles of human reproduction: naming and identifying the 
sexual organs and a basic clarification of how the sperm fertilizes the ovum. If mathematics was taught 
within the same superficial manner as human sexuality, when children learned to count they might be 
considered masters of the subject.” 

There’s an eminent need of the parents to educate their children about the natural phenomenon known 
as “sex”. From the above data it is assured that the countries which have low rates of early or underage 
pregnancy and low rates of STDs deal with Sex Education without any veil. In today’s world, 

adolescents can talk openly and frankly about Sex in schools and even with their families. But it is 
interesting to know that such open societies have less problems when it comes to adolescent sexual 
activities because the more the resistance of parents to sex education, the more it will lead the 
youngsters to experience it. And considering that the Constitution of our country and the various 
International laws and policies, also enshrine us with this right, it is the need of the hour to accept it 
and not protest it. As authors, we would like to point out that the sex education which we received in 
school was important but it was restricted to Human Anatomy and HIV/ STD acquisition. Half-baked 
knowledge about anything can be dangerous. We never dealt with topics like consent, building and 
maintaining healthy relationships. We would like to question the reader whether he would want his 
children to be ignorant to such important choices which would make them live safer, happier and 
healthier or not?
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MILITARIZATION & WEAPONIZATION OF OUTER SPACE 

- Parul Juneja1

 

ABSTRACT 

As times are evolving, the issue of space threats are also increasing. This raises the question of 
whether Space is being used in a peaceful manner or not? 

The Outer Space Treaty allows all nations, under its Article I, to explore the Space irrespective of 
their degree of their degree of economic or scientific development and allows for the exploration to 

be done by all States without any kind of discrimination, and on the basis of equality as per the 
International laws and Article 3 provides that it shall be used for only peaceful purposes and 

maintaining international security and promoting international co-operation and understanding.2 

Under Article IV, second paragraph of the Outer Space Treaty, states that the moon and other 
Celestial Bodies shall be used by parties only for Peaceful Purposes.3 While the Paragraph 1 of the 
same Article obligates only the state parties rather than declaring it as a general obligation to the 

public. 

At the moment, Satellites attacking Earth are a fantasy or so we think but this could be soon changed 
and revolutionize land warfare. But there are still other types of Weapons like those that can 

intercept ICBM, ASAT weapons, etc.4 

The following paper discusses how Militarization and Weaponization disrupts with the peaceful use 
of Outer Space and why should it not be doing so. 

 

INTRODUCTION 

Space exploration began in October 1957 when Russia launched its satellite into space followed by 
United States of America in 1958.5 

The Outer Space is a major attraction for exploration by different categories of the human kind for 
certain different purposes. The Outer Space is used for multiple purposes but is mainly governed by 
the Outer Space Treaty. Since it is a newly found idea and is a very recent exploration, hardly a few 
decades ago, the legislature of the same-the space law treaty, is also as recent. The main purpose though 
of the Space law treaty is the Peaceful Use of Outer Space. This means that the Outer Space as per the 
legislature should only be used for peaceful purposes like GPS, communication, internet, etc. and in 
no way be used to pose threat by a country to another country(s). The Outer Space Treaty consists of 
basic legal framework of International Space Law and keep the space open and fair for all explore. 
There are further committees working towards the usage of Outer Space and the same is based on an 
international level as Outer Space is extra-territorial for everyone on Earth. Outer Space now is not 
only a realm of science fiction but also a mode of earning a living for multiple in today’s date. It is 

used for communication-phone, GPS, internet along with entertainment-television signals, news, etc. 

 
1 Student, BA LLB (H), 5th year, Jindal Global Law School, Sonipat 
2  Robert.wickramatunga, “United Nations Office for Outer Space Affairs” (Outer Space Treaty) 
<https://www.unoosa.org/oosa/en/ourwork/spacelaw/treaties/outerspacetreaty.html> accessed November 15, 2019 
3 Ibid 
4 Ibid 
5  Jain S, “INTELLECTUAL PROPERTY PROTECTION IN OUTER SPACE ACTIVITIES” 

<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2820625> accessed November 15, 2019 
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and hence is now a basic necessity for all of the man kind. Something that is a basic necessity of 
human-kind also needs something to govern it, that is the laws for Outer Space. These laws are 
typically vague and dated back for the rising progress and rising need of Outer Space.  

The Outer Space Treaty allows all nations, under its Article I, to explore the Space irrespective of their 
degree of their degree of economic or scientific development and allows for the exploration to be done 
by all States without any kind of discrimination, and on the basis of equality as per the International 
laws and Article 3 provides that it shall be used for only peaceful purposes and maintaining 
international security and promoting international co-operation and understanding.6 

With changing times, threat to national security, intellectual property, threat to space debris, 
international attacks are increasing. In order to protect themselves from this, nations try to weaponise 
and militarize the Outer Space. But is militarizing of Outer Space in acceptance to the treaty of Outer 
Space? Is the use of Outer Space in such a manner promoting Peaceful use as given under Article 3 of 
the treaty? 

The following paper will be discussing the current laws in respect to the Outer Space, weaponization 
of Outer Space in respect to threat to national security and intellectual property rights and how are 
these laws different from that of territorial laws followed by a solution of the same. 

 

INTERNATIONAL REGIME OF SPACE LAW 

The purpose of International law is to protect the interest of the States, the stakeholders-that is the 
government and people, along with the protection of homeland and the area of territorial sovereignty.7 

International laws itself provide for what is territory for a country. A country’s territory is not only the 

land but also to an extent the water below and air above. Therefore, airspace is separate from Outer 
Space and need different laws to protect the same. The area above Airspace is generally defined as 
Outer Space and the laws of an extra territorial area is separate from that of territorial. These laws that 
mainly concern the states and are included in International laws are Intellectual Property Rights, Threat 
to National Security, etc. Apart from only self-defense for States, they also pose a threat to losing 
information through Space attacks.  

At the beginning of space age, the major concern for Space law was about the Sovereignty of Outer 
Space.8 Following the same, the issues of jurisdiction of space object, liability and responsibility of 
states for damages were other major concerns.9 To solve such problems, the United Nations came up 
with the committee for Peaceful Use of Outer Space (COPUOS). There was a resolution passed in 
1972 by UN with help of COPUOS to resolve the above-mentioned problems. This resolution provided 
that Outer Space is free for exploration and use by all states in conformity with International Laws and 
are not subject to international appropriation. Therefore, based on different issues regarding the Outer 
Space, more treaties and regimes along with agreements between countries as well as space laws 
conventions started being passed. Though there were multiple regimes being passed to protect and use 
Outer Space, the main purpose of the same remained Peaceful use of the Outer Space. 

 
6  Robert.wickramatunga, “United Nations Office for Outer Space Affairs” (Outer Space Treaty) 
<https://www.unoosa.org/oosa/en/ourwork/spacelaw/treaties/outerspacetreaty.html>  
7  Brownlie I, “THE MAINTENANCE OF INTERNATIONAL PEACE AND SECURITY IN OUTER SPACE” 

<https://heinonline.org/HOL/Page?handle=hein.journals/byrint40&id=7&collection=journals&index=>  
8  Jain S, “INTELLECTUAL PROPERTY PROTECTION IN OUTER SPACE ACTIVITIES” 

<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2820625>  
9 Ibid 
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PEACEFUL USE OF OUTER SPACE 

As discussed above, all states are free to explore Outer Space to the extent that they are using the same 
in a peaceful, secure and safe manner. At the beginning of space age, space activities were mainly 
public or governmental activities but they were not commercial.10 With evolving times, these activities 
started extending to private and commercial enterprises as well. Due to the same, protection of one’s 

own technology being sent from Earth to Space-Intellectual Property, started being threatened. 

As times are evolving, the issue of space threats are also increasing. This raises the question of whether 
Space is being used in a peaceful manner or not? As discussed before, the Committee on the Peaceful 
Use of Outer Space (COPUOS) was set up to maintain the requirement of the Outer Space Treaty. It 
was set up by the General Assembly in 1959 and governs the space exploration to the extent that it is 
for benefit of humanity: including peace, security, and development.11 

COPUOS also includes two subsidiary bodies that are, Scientific and Technical Subcommittee, and 
the Legal subcommittee for the same purpose and these committees adopt an annual resolution on 
International cooperation in the peaceful uses of Outer Space.12 

What does peaceful use of Outer Space mean? What does it consist of what does it not allow? Are 
Scientific experiments allowed to be done in the Outer Space? Are States allowed to protect their 
Intellectual Property in Space as they are allowed to do so on Earth? Are they allowed to own celestial 
bodies? Are they allowed to militarize space by sending satellites into Space and protect their State? 
Are they allowed to threaten other States by Weaponizing the Outer Space? And are they allowed to 
protect their State but harm the other States? 

While some of the above said questions have direct answers in the Outer Space Treaty, some do not. 
There are different understandings to the Peaceful Use of Outer Space.  

Article IV of the Outer Space Treaty - States Parties to the Treaty undertake not to place in orbit around 
the earth any objects carrying nuclear weapons or any other kinds of weapons of mass destruction, 
install such weapons on celestial bodies, or station such weapons in outer space in any other manner. 

The moon and other celestial bodies shall be used by all States Parties to the Treaty exclusively for 
peaceful purposes. The establishment of military bases, installations and fortifications, the testing of 
any type of weapons and the conduct of military manoeuvres on celestial bodies shall be forbidden. 
The use of military personnel for scientific research or for any other peaceful purposes shall not be 
prohibited. The use of any equipment or facility necessary for peaceful exploration of the moon and 
other celestial bodies shall also not be prohibited.13 

Under Article IV, second paragraph of the Outer Space Treaty, states that the moon and other Celestial 
Bodies shall be used by parties only for Peaceful Purposes.14 While the Paragraph 1 of the same Article 
obligates only the state parties rather than declaring it as a general obligation to the public. Therefore, 
there is no definite answer as to what peaceful use stands for. If understood closely, there’s only 

prohibition to certain use of atomic or or other weapons of mass destruction. So does that mean that 
Weaponization of Outer Space by States part of Peaceful uses? To say the least, the Paragraph 2 of 

 
10 Ibid 
11  Robert.wickramatunga, “United Nations Office for Outer Space Affairs” (COPUOS) 
<https://www.unoosa.org/oosa/en/ourwork/copuos/index.html>  
12 Ibid 
13  Robert.wickramatunga, “United Nations Office for Outer Space Affairs” (Outer Space Treaty) 
<https://www.unoosa.org/oosa/en/ourwork/spacelaw/treaties/outerspacetreaty.html> 9 
14 Ibid 
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Article IV of the Outer Space Treaty is one of the most controversial provision of the Treaty. The 
meaning of “peaceful use” therefore, can give rise to certain meanings, as stated above. Two of these 

meanings of the word “peaceful” could be nonmilitary or the other meaning being non-aggressive. 
And the outcome of the meaning of these two words is vast. If we take the former meaning, it means 
that no military related activity is legal to be done in the Outer Space except those that are specifically 
been allowed under the exception of the Article IV. These activities being, use of military personnel 
for scientific research. While under the second meaning, activities that are non-aggressive are allowed 
in the Outer Space even if the same are done by military Personnel. These different positions are also 
supported in different Charters. The first one is supported in the International Atomic Energy Agency 
which distinguished peaceful from military use of atomic energy and the other being referred in the 
Charter of United Nations for their meaning of ‘peaceful’.15 

But if seen at the Treaty, it can be seen that the drafters of the Outer Space Treaty did not adopt any of 
the above interpretation. This can be said as, scientific activities or the any other equipment necessary 
for peaceful exploration are not prohibited. Further, the same are not prohibited even if they’re 

undertaken by the military. But certain activities like setting up a military base, testing of any types of 
weapons or conduct of military maneuvers, even though are of the non-aggressive behavior, are not 
permitted.16 

From the discussion above, the important question then arises is what exactly is the meaning of 
peaceful and does it stand for non-aggressive or non-military? As the same would help identify whether 
weaponising or militarizing the Outer Space a part of “peaceful use of Outer Space or not. 

 

WEAPONIZING AND MILLITARIZING 

The Military endeavors along with any scientific endeavors in the space are closely linked to one 
another. It is also a well known fact that the first ever Space Exploration was originally developed for 
military purposes and the race to send astronauts to space was politically driven along with military 
requirement still providing the catalyst for space exploration. 17  Satellites are now used for very 
common purposes, them being communication, surveillance, etc. This information assists the military 
and helps in monitoring battlefield.  

Different states have different reasons and action in order to militarize Outer Space and the most 
common being protection from Space attacks or Space threats. As discussed in the previous section of 
the paper, when the early agreements and statement of the Outer Space were being considered, the 
peaceful use of Outer Space was agreed upon. Yet, the United States and the Soviet Union developed 
and launched satellites that served a growing number of military objects. This seemingly confused use 
of Outer Space-being a peaceful matter or not- emerged from the fact that there was never a precise 
meaning of ‘peaceful’ and of ‘outer space’. During the beginning of the space era, specially the first 

30 years, the main military use of space was of communication and reconnaissance which was a 
stabilizing and beneficial effect on world affairs.18 There have been description of the word peaceful 
word in other arm control treaties but yet there is no clarity. Although, we continue to speak about the 

 
15  “Outer Space” (Google Books) 
<https://books.google.co.in/books?hl=en&lr=&id=esuqDwAAQBAJ&oi=fnd&pg=PT13&dq=outer+space&ots=TFkY_i
7znX&sig=slNgooqxCy72ot-bodqfL4-sfD8&redir_esc=y#v=onepage&q=peaceful&f=false>  
16 Ibid 
17 Webb D, “The Militarisation and Nuclearisation of Space” [2001] An Ethical Career in Science and Technology? 18 

<https://www.sgr.org.uk/EthicalCareers/AnEthicalCareer.pdf#page=20> accessed December 1, 2019 
18 Wolff JM, “‘Peaceful Uses’ of Outer Space Has Permitted Its Militarization— Does It Also Mean Its Weaponization?” 

(2003) one Disarmement Forum <https://www.peacepalacelibrary.nl/ebooks/files/UNIDIR_pdf-art1883.pdf>  
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Peaceful Use of Outer Space, it is a question of rhetoric rather than reality.19 If noticed, the current 
space regime is clearly not ‘peaceful’ since activities relating to defense, military, and support are 

carried out in the Outer Space. This use of Space in form of Militarization and Weaponization only 
continues to grow. It is obviously not possible to go back and turn it to preserve the Space for as 
described under the Outer Space Treaty but it is possible to prohibit space weaponization and to 
regulate space activities.20 

The Outer Space is being exploited by the same was that the Earth is exploited by them. It can be used 
for attacking another State and hence put all States at a threat. Therefore, weaponization continues to 
grow as other States in threat of being attacked & hence launching protection into the Outer Space. At 
the moment, Satellites attacking Earth are a fantasy or so we think but this could be soon changed and 
revolutionize land warfare. But there are still other types of Weapons like those that can intercept 
ICBM, ASAT weapons, etc.21 

With this development of attacking Satellites, there is an increased danger of warfare that has been 
extended to the Outer Space. There are also rising concerns about the same because of American plans 
for ballistic Missile Defense. The use of Outer Space for peaceful purpose and for benefit of human 
kind and as a venue for war and synchronized killing-coexist with one another. Peace in today’s world 

come from deterrence and weaponisation. 

One means of defense is to destroy the enemy’s missiles at site, before these missiles are launched. 

The militarization and weaponization are at odds with constructive commercial and scientific projects. 
The problem with war in space is that it would destroy the necessary trust and cooperation that is 
required to maintain the system deployed in Space for peaceful purposes. Even after such evident facts, 
the development projects for militarization and weaponization continues with the of with every State 
trying to achieve dominance over the other. The same is a desire of every state because each state 
wants supremacy over the other. 

Militarization and Weaponization are two separate terms and understood Separately. Weaponization 
means placement of Weapons in Orbit in order to harm another State or another State’s satellites as 

well as those placed for destroying these Nuclear weapons are also understood as Space 
Weaponization. On the other hand, Militarization of the Outer Space can be understood as to be 
referred to be the use of space in support of ground, sea and air-based military operations. These two 
go hand in hand as the militarization is done too in order to keep a watch for being able to protect the 
Country. 

There are multiple researches going on in the field of Development of Weapons for Outer Space. 
United States is the leading country developing this Weaponization in Space. This rising Space 
Weaponization will create an environment of uncertainty, suspicion, maliciousness, competition and 
aggressive deployment between nations, which may lead to war.22 Just testing of these missile defense 
system is already posing a danger to people and spacecraft by causing Space Debris. Debris causes 
lethal danger to life & property. 

“Another casualty to be incurred by weaponization of space, in addition to the destruction wrought by 
debris, is the co-opting of scarce radio frequencies and orbital slots. As the peaceful scientific and 
commercial operations in space increase yearly, so does their reliance on radio frequencies and their 
need for an orbital path, particularly in the geosynchronous orbit. A major problem is that a country 

 
19 Ibid 
20 Ibid 
21 Ibid 
22  Tripathy PN, “Weaponisation and Militarisation of Space” 

<https://indianarmy.nic.in/WriteReadData/Documents/Weaponisation.pdf> 
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that deploys a military satellite is reluctant to disclose its orbital slot and radio frequency, fearing that 
such information could be used by an adversary to track the satellite, with the possibility of shooting 
it down or jamming the signal. Another problem is that countries, particularly developed ones like the 
United States, may reserve an orbital slot and may not use it for several years, thus, monopolising the 
diminishing number of orbital slots. These actions have rightly become a source of international 
tension.”23 

 

CONCLUSION 

As stated above, weaponization of Space is going to cause the purpose it was formed for go away- 
“peacefulness”. Further, it would cause complications and loss of cooperation amongst States. The 
main reason for the Outer Space Treaty is to avoid any kind of wrong usage of space. The same was 
agreed upon by multiple States before signing the agreement under the UN. The UN is trying to 
strengthen the Outer Space Treaty by incorporating more laws in it in order to avoid Outer Space 
Weaponization. 

To the best knowledge of every person, there are no nuclear weapons or atomic weapons in the Space 
but USA is developing potential technologies for the same. Though there is no Weaponization yet, 
Space has always been militarized after 1960 which was also permissible under the Outer Space Treaty. 
There would in no time therefore be Weaponization in Space too. Militarization of space in itself cause 
tension amongst nations and in case weaponization also come into existence, it would cause numerous 
harmful effects and multiple issues amongst nations. 

It is imperative that these countries that promote Weaponization and those that are abstaining 
themselves from UN sponsored efforts to prevent an arm race are coerced by the International 
community to fall in line and abide by the the provisions of Outer Space Treaty.24 

Outer Space should not Weaponized and for the same was the Outer Space Treaties. Therefore, steps 
need to be taken to avoid the same

 
23 Ibid 
24 Ibid 
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REPRODUCTIVE AUTONOMY AND ABORTION- A CYNICAL MYTH 

- Nimrah Ali & Aparna Raju1 

 

ABSTRACT 

No woman can call herself free if she does not have the control over her body. Yet, for an eternity, 
abortion was considered as a colossal vice against humanity. According to the anti-abortionists, 
there is never a reason enough to murder someone and any country which accepts abortion is not 

teaching its people to love, but only to use violence to get what they desire. This discourse on 
abortion is incessant. We’re always going to wrangle about it. It’s a hard choice to make and it’s 

controversial; and that is why it should be pro-choice. Ergo, above all, a person’s right to abortion 

should be equated to a person’s right to bodily autonomy. Fortunately, India soon realized the 

exigency and passed the Medical Termination of Pregnancy Act, 1971 to vindicate a women’s right 

to abort. Notwithstanding it, Abortion still remains a taboo in the country where women who opt for 
it are ridiculed and exploited in more ways than one. This brings us to a compulsive need to develop 

a robust mechanism to establish the sacronant right of the women and simplify the procedure of 
abortion. The authors, through this paper, seeks to analyse the sanctions behind the practice of 

abortion and the inherent right of a women who seek abortion, to provide a comparative 
jurisprudential standpoint to the issue and explore the judicial response it has received. 

KEY WORDS: Abortion, Medical Termination, Taboo, Women’s Right, Viability. 

 

INTRODUCTION 

Women have indulged in the practice of abortion from time immemorial. These practices have 
generated intense moral, ethical, political and legal debates since abortion is not merely a techno-
medical issue, but the fulcrum of a much broader ideological struggle in which the very meanings of 
the family, the state, motherhood and young women's sexuality are contested 2 . Gender justice, 
reproductive health, medical health and a woman’s right to her body are issues that need special 

attention because what is at stake is not just the welfare of the women but the entire society3. Abortion 
is an essential reproductive healthcare service for women and girls to ensure their fundamental right 
to autonomy, equality, physical and mental health are amply guarded4.  

In India, the abortion laws rely essentially on deciding when life begins. At what point does the foetus 
become viable? At what point do we need to balance the mother’s right with that of the foetus? After 

how many months is it justified to restrict a women’s right of abortion? The proponents of anti-
abortion, who believe that life starts with fertilization, have just strong an argument as the people who 
believe it does not5. 

 
1 Students, 3rd year, School of Excellence in Law, The Tamil Nadu Dr. Ambedkar Law University, Chennai 
2 Petchesky Rosalind Poilack (1986), Abortion and Women's Choice : The State, Sexuality and Reproductive Freedom, 
Verso, London. 
3 Chitra Subramaniam, india’s new abortion law is progressive and has a human face, Health Express, Observer Research 
Foundation, https://www.orfonline.org/expert-speak/india-new-abortion-law-progressive-human-face-62023/ . Accessed 
on: 01/04/2020, 15:11 HRS. 
4 International Safe Abortion Day, Geneva (27th September 2019), United Nations Human Rights Office of the High 
Commissioner, https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=25066&LangID=E. Accessed 
on 02/04/2020, 14:40 HRS. 
5 Chitra Subramaniam, india’s new abortion law is progressive and has a human face, Health Express, Observer Research 

Foundation, https://www.orfonline.org/expert-speak/india-new-abortion-law-progressive-human-face-62023/ . Accessed 
on: 01/04/2020, 15:34 HRS. 

https://www.orfonline.org/expert-speak/india-new-abortion-law-progressive-human-face-62023/
https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=25066&LangID=E
https://www.orfonline.org/expert-speak/india-new-abortion-law-progressive-human-face-62023/
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Impeding women from accessing an abortion does not mean that they stop needing one. Any endeavour 
to restrict abortions do nothing but compel people to seek out underground abortions. What more, the 
mere perception that abortion is unlawful or immoral leads to the stigmatization of women and girls 
by doctors, family members, and the judiciary, among others. Access to abortion is therefore 
fundamentally linked to protecting and upholding the human rights of women, girls and others who 
can become pregnant, and thus for achieving social and gender justice6. 

According to the existing Act, legally, abortion can only be performed up to 20 weeks of conception. 
The Act fails to recognize the technological developments in the fields of medicine which makes 
abortion after 20 weeks altogether safe. Moreover, it is imperative to recognize that the idea of “choice” 

is completely omitted from the Act. Thus, despite the MTP Act, there is still a great deal of legal 
ambiguity which continues to restrict the rights of women and girls across the country. 

 

HISTORY OF THE ENACTMENT 

Indian Penal Code And Its Impact On The Abortion Regimen  

Before the advent of the Medical Termination of Pregnancy Act in 1971, the Indian Penal Code, 1860, 
which is the flag-bearer of all penal laws in the country, governed this process of termination of 
pregnancy.  

The Code provided: Whoever voluntarily causes a woman with child to miscarry shall, if miscarriage 
be not carried in good faith for the purposes of saving the life of the woman, be punished with 
imprisonment of either description for a term which may extend to three years, or with fine or with 
both, and if the woman be quick with child, shall be punished with imprisonment of either description 
for a term which may extend to seven years, and shall also be liable to fine7. 

Additionally, the Code also provided that whoever performs the act of causing miscarriage to a woman, 
without her consent, whether the woman is quick with child or not, shall be punished with 
imprisonment for life, or with imprisonment of either description for a term which may extend to ten 
years, and shall also be liable to fine8. The furthering provisions also deal with an extensive code of 
punishments for causing the death of the mother in the course of carrying out the miscarriage of the 
unborn/quick child, with or without the mother’s consent9 and for acts that cause a child to be born 
dead10. 

Clearly the Penal Code adopted a regressive approach against abortion and did not permit the 
termination of the pregnancy except when there was an imminent threat to the life of the mother. This 
stringent regimen led to a multitude of illegal abortions resulting in deaths. Instead of contributing to 
saving the lives of women, these draconian provisions led to the development of a black market, 
wherein abortions were performed illegally in return for humongous fortunes. 

The Shantitlal Shah Committee Report 

In lieu of the above, the Central Family Planning Board, On August 25, 1964, recommended the 
Ministry of Health to create a committee to study the sanctions behind abortion. The committee, called 
“Shantilal Shah Committee” issued its report on December 30, 1966, which sought to liberalize the 
abortion across the country. The recommendations of the Committee were made in such a way, so as 

 
6  https://www.amnesty.org/en/what-we-do/sexual-and-reproductive-rights/abortion-facts/. Accessed on: 03/04/2020, 
16:39 HRS. 
7 Section 312 of the Indian Penal Code, 1860. 
8 Section 313 of the Indian Penal Code, 1860. 
9 Section 314 of the Indian Penal Code, 1860. 
10 Section 315 of the Indian Penal Code, 1860. 

https://www.amnesty.org/en/what-we-do/sexual-and-reproductive-rights/abortion-facts/
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to balance the rights of women to some extent with a blend of compelling state interest to save the 
lives of both the woman and her foetus. After carrying out a comprehensive review of the socio-
cultural, legal and medical aspects of abortion, the Committee recommended legalizing abortion in its 
report to prevent wastage of women’s health and lives on both humanitarian and medical grounds. 

Taking into consideration the reccomendations, the government resolved to legalize abortion and 
passed the Medical Termination of Pregnancy Act, 1971. The terminology of the Act was specifically 
designed to solicit easy approval from the Parlianment. The law was passed as a health care measure 
to protect women from the hazards of untherapeutic abortions.  

 

THE MEDICAL TERMINATION OF PREGNANCY ACT, 1971 

The Statement of Objects and Reasons of the Act notes that the MTP Act, seeking to liberalize certain 
existing provisions relating to termination of pregnancy, primarily, for the following three purposes: 

1) As a health measure - when there is danger to the life or risk to physical or mental health of 
the woman; 

2) On humanitarian grounds - such as when pregnancy arises from a sex crime like rape or 
intercourse with a lunatic woman, etc.; and 

3) On Eugenic grounds - where there is substantial risk that the child, if born, would suffer from 
deformities and diseases. 

Salient features of the Act 

1) When the length of the pregnancy does not exceed twelve weeks, pregnancy may be terminated 
when one medical practitioner is of the opinion, formed in good faith, that the continuance of 
the pregnancy would involve a risk to the life of the pregnant woman or of grave injury to her 
physical or mental health; or if there is a substantial risk that if the child were born, it would 
suffer from such physical or mental abnormalities as to be seriously handicapped11. 

2) When the length of the pregnancy is between 12-20 weeks, the opinion of two medical 
practitioner is required12. 

3) Where any, pregnancy is alleged by the pregnant woman to have been caused by rape, the 
anguish caused by such pregnancy shall be presumed to constitute a grave injury to the mental 
health of the pregnant woman13.  

4) Where any pregnancy occurs as a result of failure of any device or method used by any married 
woman or her husband for the purpose of limiting the number of children, the anguish caused 
by such unwanted pregnancy may be presumed to constitute a grave injury to the mental health 
of the pregnant woman14. 

5) Only a “Registered Medical Practitioner” who possesses any recognized medical qualification 

as defined in Cl.(h) of Sec. 2 of the Indian Medical Council Act, 1956, whose name has been 
entered in a State Medical Register and who has such experience or training in gynecology and 
obstetrics as may be prescribed by rules made under this Act can perfrom abortion15. 

6) The written consent of the guarndian is required if the pregnant woman has not attained the age 
of 18 years or if she is a lunatic16. 

 
11 Section 3(2)(a) of the Medical Termination of Pregnancy Act, 1971. 
12 Section 3(2)(b) of the Medical Termination of Pregnancy Act, 1971. 
13 Explanation I, Section 3(2)(b) of the Medical Termination of Pregnancy Act, 1971. 
14 Explanation II, Section 3(2)(b)(ii) of the Medical Termination of Prengnacy Act, 1971. 
15 Section 2(d) of the Medical Termination of Pregnancy Act, 1971. 
16 Section 3(4) of the Medical Termination of Pregnancy Act, 1971. 
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7) The provisions relating to the length of the pregnancy and the opinion of the registered medical 
practioner, shall not apply to the termination of a pregnancy in cases where the medical 
practitioner is of opinion that the termination of such pregnancy is immediately necessary to 
save the life of the pregnant woman17. 

 

A CRITIQUE OF THE MTP ACT, 1971 

The question about a women’s personal liberty and reproductive autonomy is not res intergra18. Right 
to health recognized by Article 21 affords Constitutional protection to the choice exercised by a woman 
to choose a course which is less detrimental to her physical and mental health19. The State cannot 
compel a woman to continue a pregnancy against her will when continuance of pregnancy will entail 
physical, mental and socio-economic consequences. The provisions of the MTP Act are regressive to 
the extent that they are violative of the Fundamental Human Rights guaranteed to women by the 
Constitution of India.  

International human rights treaties signed and ratified by India also support the recognition of women’s 

and girls’ reproductive rights.20 When women and girls are denied abortions due to restrictive laws or 
interpretations, this constitutes a violation of the state’s obligations to prevent and prohibit forced 
pregnancy21. 

Section 3(2)(a) & (b) of the Impugned Act infringes Art. 14 & 21 of the Constitution 

Section 3(2)(a) of the Act deals with cases where the length of pregnancy does not exceed 12 weeks 
i.e. the first trimester. The provision imposes severe restriction and undue burden on the exercise of 
the reproductive choice of the woman by providing for a precondition of an opinion by the medical 
practitioner. This provision in substance treats right to terminate pregnancy as an exception which is 
otherwise recognized as an important facet of right to life, human dignity, bodily autonomy and self-
determination. Woman alone should have the right to control her body, fertility and motherhood 
choices. Pregnancy takes place within a woman’s body and profoundly affects her health, mental well-
being and life, an unborn foetus cannot be put on a higher pedestal than the rights of a living woman22.  

Furhter, the 20 weeks stipulation for a women to avail of abortion u/s.3(2)(b) may have been reasonable 
when the section was enacted in 1971 but has ceased to be reasonable now where technology has 
advanced and it is safe for a woman to abort even up to 26th week and thereafter. As has been noted 
by the Hon’ble Bombay High Court in XYZ v. Union of India23, many serious foetal anomalies may 
not even be diagnosable until twenty weeks, particularly in rural areas. Thus, by keeping the ceiling 
artificially low, women who obtain reports of serious foetal abnormality after the 20th week have to 
suffer excruciating pain and agony on account of the forced pregnancies.  

Explanation II to S. 3(2) is violative of Article 14 of the Constitution 

 
17 Section 5 of the Medical Termination of Pregnancy Act, 1971. 
18Suchita Srivastava and Anr. v. Chandigarh Administration, 2009 (9) SCC 1. 
19SuchitraSrivastav v. Union of India, (2009) 9 SCC 1; K.S Puttaswamy v. Union of India, (2017) 10 SCC 1. 
20Committee on Economic, Social and Cultural Rights, General Comment No. 14: The right to the highest attainable 
standard of health (Art. 12), (22nd Sess., 2000), U.N. Doc. HRI/GEN/1/Rev.9 (Vol. I) (2008); Committee on the 
Elimination of Discrimination against Women, General Recommendation No. 24: Article 12 of the Convention (women 
and health), (20th Sess., 1999), U.N. Doc. HRI/GEN/1/Rev.9 (Vol. II) (2008); Human Rights Committee, General 
Comment No. 31: Nature of the General Legal Obligation on States Parties to the Covenant, (68th Sess., 2000), U.N. Doc. 
HRI/GEN/1/Rev.9 (Vol. I) (2008). 
21 Committee on the Elimination of Discrimination against Women, General Recommendation No. 19: Violence against 
women, (11th Sess., 1992), U.N. Doc. HRI/GEN/1/Rev.9 (Vol. II) (2008). 
22Bhatia, Gautam (2016): “The Bombay High Court’s Abortion Judgment: Some Unanswered Questions.”  
23XYZ v. Union of India, 2019 Scc Online Bom 560. 
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Explanation II to Section 3(2) amounts to hostile discrimination against single women without any 
nexus to the object which is to terminate an unwanted pregnancy. It is explicit that where a man and a 
lady are proved to have lived respectively as spouse, the law will presume, unless the opposite be 
obviously demonstrated, that they were living together respectively in result of a legitimate marriage24. 
Thus, women in live-in relationships are equally entitled to all the claims and reliefs which are 
available to a legally wedded wife25. 

Failure of contraceptive devise is presumed to constitute a grave injury to the mental health of the 
pregnant women26. Here, we find no legitimate rationale for not affording the same protection to an 
unmarried woman. For a classification to be reasonable it must be founded on intelligible differentia 
and such difference must be in a rational relation with the object that is sought to be achieved by the 
Act27. Improper classification giving preferential treatment to one and not to others cannot be allowed 
as it would leads to hostile discrimination28. A woman irrespective of her marital status can be pregnant 
either by choice or it can be an unwanted pregnancy29and the lawmakers should take cognizance of it.  

Sec.5 so far as it permits Abortion after 20 weeks only on the ground of immediate necessity to 
save the life of the pregnant woman is Violative of Art.14 & 21 

This provision is arbitrary and severely restricts the right to life and right to choice envisaged under 
Article 21 of the Constitution in more than one way. For instance, there could be a myriad of 
unforeseeable situations which may present themselves only after 20th week, therefore, the only ground 
of ‘immediate necessity of saving the life of the woman’ is too harsh and arbitrary.   

Even the Division Bench of Bombay High Court in the case of XYZ v. Union of India & Ors.,30 
interpreted the word ‘life’ in Section 5 of MTP Act, 1971 as not being mere animal existence but 
quality of life as is understood in its richness and fullness consistent with human dignity. However, 
for termination of pregnancy beyond 20 weeks for the above-stated reasons, permission from the High 
Court must have to be sought31. This leads to a third-party authorization for MTP. However, seeking 
prior permissions from the Court, for every case of termination, might not be possible as it would entail 
unnecessary delays resulting in acute repercussions.  

Medical termination of pregnancy when the foetus sufferes from cardiac anomaly 

In cases where the foetuses have various medical conditions and anomalies, resulting in a high risk to 
the foetus and the mother, abortion should be permitted even when the pregnancy is beyond 20 
weeks32. The plight of the mother in such situations was gracefully elucidated by Chandrachud, J. in 
the following words: “In situations like these, you have to look at the quality of life for the mother too. 

Look at the plight of the mother who lives in a constant fear that her child will be brain dead even after 
a corrective surgery.” 

In a case where the condition of the foetus is incompatible with life, the rigour of section 3(2) deserves 
to be relaxed, and the right to terminate the pregnancy cannot be denied merely because gestation has 
continued beyond 20 weeks. Law, needless to say, cannot be construed in a manner incompatible with 

 
24Andrahennedige Dinohamy v. Wijetunge Liyanapatabendige Balahamy, AIR 1927 PC 185. 
25Chanmuniya v. Virendra Kumar Singh Kushwaha, (2011) 1 SCC 141. 
26 Explanation II, Section 3(2)(b)(ii) of the Medical Termination of Pregnancy Act, 1971. 
27Saurabh Chaudari (Dr) and Ors. v. Union of India and Ors.,(2003) 11 SCC 146. 
28Chiranjit Lal Chowdhuri v. Union of India and Ors., AIR 1951 SC 41. 
29High Court on its own motion v. State of Maharastra, 2016 SCC Online Bom 8426. 
30XYZ v. Union of India and Anr.,(2019) 3 Bom CR 400. 
31Swati Agarwal &Ors. v. Union of India,  Writ Petition (Civil) No.825/2019. 
32TapasyaUmeshPisal v. Union of India, (2018) 12 SCC 57; Meera Santosh Pal and Ors. v. Union of India and Ors., (2017) 
3 SCC 462; MamtaVerma v. Union of India &Ors., (2018) 14 SCC 289. 
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life33. Thus, if continuance of pregnancy is harmful to the mental health of a pregnant woman, and 
when it is noticed that the foetus could not survive34, then that is a good and reasonable ground to 
allow the termination of pregnancy.  

Additionally, considering the medical condition of the foetus, even if the baby is allowed to be born, 
in all probabilities, the survival of the child is uncertain. Considering the prognosis, the mothers must 
be permitted to undergo the procedure for medical termination of her pregnancy35. 

Medical termination of pregnancy when pregnancy is due to rape 

Considering the trauma suffered because of the sexual abuse and the agony one goes through, it is 
appropriate that termination of pregnancy should be allowed in cases of rape and sexual abuse beyond 
the stipulated gestation period36. Frequently, in the case of rape, similar to those with foetal anomalies, 
the pregnancy itself may not be discovered until well into the second or third trimesters. For women 
and girls in this situation, the forced continuation of pregnancy is linked to foreseeable and preventable 
physical and mental health harm37 . Thus, limiting the gestation period to 20 week would cause 
“incalculable harm and irreversible injury giving rise to emotional trauma to the rape victims”38. 

Further, denying MTP to pregnant survivors of rape could constitute violations of the right to freedom 
from inhuman and degrading treatment39. The anguish and the humiliation which the victim would be 
suffering daily will certainly cause a grave injury to her mental health. Not only this, the child will 
also suffer mental anguish in case the lady gives birth to a child40. In fact, mental health suffering was 
an integral finding of the Supreme Court in its decision to allow a 13-year-old girl to terminate her 
pregnancy in her 32nd week41. In approving an abortion for an 18-year-old rape victim who was 24 
weeks pregnant,42 the High Court of Gujarat stated that since her “mental status” would be affected, 

she “falls under the criteria set out in the MTP Act”.  

Medical termination of pregnancy when the women is a victim of domestic and physical abuse 

Physical abuse can be defined as any act or conduct which is of such a nature as to cause bodily pain, 
harm, or danger to life, limb, or health or impair the health or development of the aggrieved person43. 
Exercise of a choice in the event that there is physical abuse and domestic violence is a matter to be 
considered within the parameters of Section 3(b) of the MTP Act44. 

It shall also be taken into consideration that besides physical injury, the legislature has widened the 
scope of the termination of pregnancy by including "an injury" to mental health of the pregnant 
woman45. In such a situation it would be violative of a woman’s "personal liberty" to deny her the 

choice to terminate the pregnancy46 despite the over-reached gestational period.  

 
33Priyanka Shukla v. Union of India and Ors., Writ Petition No 7080 of 2019. 
34Id.  
35Swati ChetanFulzele v. Union Of India And Ors., Writ Petition No. 920 of 2018. 
36MuruganNayakkar v. Union of India &Ors., Writ Petition (C) No. 749 of 2017. 
37 S.4(C), India’s Medical Termination of Pregnancy Act Amendment Bill 2014. 
38Ms. Z v.The State of Bihar andOrs.,Civil Appeal No.10463 of 2017. 
39R v. State of Haryana, Writ Petition (C) No. 6733 of 2016. 
40Sundarlalv.The State Of Madhya Pradesh, W.P. No.20961/2017. 
41MuruganNayakkar v. Union of India &Ors., Writ Petition (C) No. 749 of 2017; X v. State of Himachal Pradesh and Ors., 
Writ Petition (C) No. 2250 of 2017. 
42Bhavikaben D/O. RameshbhaiSolanki v. State of Gujarat, S.C.A.(D) 1155 of 2016. 
43 Section 3(d)(i) of the Protection of Women from Domestic Violence Act, 2005. 
44SarmishthaChakrabortty and Anr. v. Union of India Secretary and Ors., (2018) 13 SCC 339. 
45Swati ChetanFulzele v. Union Of India And Ors., Writ Petition No. 920 of 2018. 
46SuchitaSrivastava v. Chandigarh Administration, 2009 (9) SCC 1. 
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Sec 3(4)(a) is Violative of Art 21 so far it makes Consent of Guardian mandatory in case of 
Mentally ill persons and Minors 

Section 3(4)(a) which mandates the consent of guardian for termination of pregnancy in case of minor 
and mentally ill persons is arbitrary and destructive of right of bodily integrity and autonomy of such 
women. In case of minors or mentally ill persons the pregnancy cannot be terminated unless their 
guardian has given consent in writing. As a consequence the guardian enjoys complete autonomy over 
such persons. Minors between the ages of 16-18 who are capable of making their own decisions are 
also forced to carry the child which will have adverse and irreversible consequences on her life.  

 

COMPARATIVE JURISPRUDENCE 

While India’s abortion laws are governed by the Medical Termination of Pregnancy Act, 1971, it is 
our concern to look into how the rest of the world chooses to govern its abortion regimen, so as to 
analyse inquisitively the abortion policy around the globe, as such. In this section, the not so famous 
abortion systems of the world are analysed to draw comparisons with the Indian stratagem .  

Abortion laws in Switzerland 

Until 2002, the Swiss law, dating from 1942, had allowed pregnancies to be terminated only if the 
mother's health was at risk or in cases of rape. Doctors who terminated a pregnancy otherwise, faced 
five years in prison, a steep sentence by Swiss standards, while the woman folk could be jailed for up 
to three years47. 

Currently, the laws of Switzerland48 permit abortion at the written request of a pregnant woman, who 
claims that she is in a state of distress. It is performed within twelve weeks of the start of the pregnant 
woman’s last period by a physician who is licensed to practice his profession. The termination of a 
pregnancy is exempt from penalty in the event that the termination is, in the judgment of a physician, 
necessary in order to be able to prevent the pregnant woman from sustaining serious physical injury 
or serious psychological distress. However, the more advanced the pregnancy, the greater must be the 
qualified risk to the mother’s life49. This law gives autonomy to a woman up to a period of 12 weeks, 
which seems very restrictive in comparison to Indian laws. It is pertinent to point out that the laws 
seems to be non-contemporary and not in line with the modernistic views of women and non-aligned 
with the interests of the bodily integrity that a woman enjoys. 

Abortion laws in Norway 

 In Norway, women have the right to abortion on demand within the first twelve weeks of gestation. 
If a woman wishes to have an abortion after the 12-weeks limit, the woman should apply to a special 
medical assessment board – called an “Abortion board” that will determine whether or not there is a 

need for an abortion. The woman is also conferred with the right to receive all necessary information 
in relation to the termination of pregnancy. This was brought into force by a 2019 regulation to the 
Norwegian Abortion Act50. 

 
47  The New York Times, “Swiss Voters lift Restrictions on Abortions”, dated June 3, 2002, available at: 
https://www.nytimes.com/2002/06/03/world/swiss-voters-lift-restriction-on-abortions.html, Accessed on: 02/04/2020, 
16:56 HRS.  
48  Swiss Criminal Code of 21 December 1937 (Status as of 3 March 2020), available at: 
https://www.admin.ch/opc/en/classified-compilation/19370083/index.html#a119, accessed on: 02/04/2020, 16:56 HRS.  
49 Ibid 
50  https://www.safeabortionwomensright.org/norway-new-government-backsliding-on-abortion-rights/, Accessed on: 
02/04/2020, 18:28 HRS.  
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However, there has been a wide turbulent women movement that criticizes this piece of legislation. 
The Women’s Front of Norway describes this as a serious attack on the right to self-determination, a 
right that women fought hard for, and shows a huge lack of trust regarding women’s moral and ethical 

ability to decide what is best for themselves and their family. It also stands contrary to Norway’s 

International obligations51. Most women organizations in Norway condemn the process of a woman 
being subjected to the mercy of an abortion board that makes decisions for the woman, which violates 
her freedom of choice.  

Abortion laws in Nigeria 

Abortion in Nigeria is governed by the Criminal Code in the southern states, and the Penal Code in the 
northern states and carries a heavy jail term up to 14 years of imprisonment52, unless it is performed 
to save the life of the pregnant woman. Nevertheless, many clandestine abortions continue to be carried 
out regularly, often with dire consequences for the lives and health of the women involved.  In 1981, 
the Nigerian Society for Gynaecology and Obstetrics sponsored a Termination of Pregnancy Bill in 
the House of Representatives. However, pressure groups lobbied against it, and the bill did not pass.  

To us, the laws of Nigeria seems obsolete, wherein the rights of the women and the jus cogens human 
rights obligations of Nigeria to respect the bodily integrity of women has not been taken into 
consideration. A blanket ban on abortion, has in turn led to a great deal of underground abortions in 
Nigeria claiming the lives of millions of women53. The legislation is also a stark contravention to the 
recognized norms of International human rights.  

Abortion laws in California 

The Californian Health and Safety Code governs the regime of abortion in California. The laws of 
California grant women a fundamental right to terminate her pregnancy. The right to abortion is 
absolute54 when the foetus is not yet viable or when it is necessary to protect the life and health of the 
mother55. 

Once the foetus becomes viable, though, a woman's right to abortion becomes more restricted. Upon 
viability, abortion is only legal when necessary to save the life or protect the health of the mother. 
Moreover, only qualified medical professionals may perform abortions56. By viability of foetus, it 
means that the foetus must be able to survive by itself without any extraordinary medical measures57. 
Typically, a foetus becomes viable around the 23rd week of the pregnancy. Doctors also consider a 
foetus to be viable once it weighs at least 500 grams58. 

Minor women can access abortion only by giving their written consent along with the consent of the 
guardian59. Recently, most of the states have enacted stricter laws that dictate where abortions can 
happen and who can provide them. As it can be observed, the abortion laws of California are not 
absolute. They confer rights along with restrictions on the reproductive autonomy of women similar 
to the Indian laws. 

Abortion laws in China 

 
51 UN Platform of Action from Beijing 1995, Rule 95 in the Chapter on Women’s Health. 
52 Section 228 to 230 of the Criminal Code of Nigeria. 
53 https://www.ncbi.nlm.nih.gov/pubmed/2219225, Accessed on 02/04/2020, 18:47 HRS.  
54 California Health and Safety Code 123462(b). 
55 California Health and Safety Code 123466. 
56 California Health and Safety Code 123468(a). 
57 California Health and Safety Code 123464(d). 
58 Barragan v. Lopez, 156 Cal.App.4th 997 (Cal. App. 2007). 
59 California Health and Safety Code 123450(a). 
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Abortion rights are absolute in China and the policy regarding abortion was liberalized in the early 
1960s itself as a measure to reduce China’s population. Termination of pregnancy is a government 

offered service that is available to women on request. In addition to virtually universal access 
to contraception, abortion was a common way for China to contain its population in accordance with 
its now-defunct one-child policy, which was withdrawn in 201560. The exception to the otherwise 
general permissibility of abortion in China is the practice of pre-natal sex determination and sex-
selective abortions for non-medical reasons61.  

Recently, in 2018, Jiangxi province of China issued guidelines stipulating that women more than 14 
weeks pregnant must have signed approval from three medical professionals confirming an abortion 
is medically necessary before any procedure. The rationale behind this was expressed to be China’s 

concern over sex selective abortions62. There have been several agitations over these regulations that 
have been issued. However, in our opinion some restrictions such as the health condition of the woman 
should be taken into consideration as well while performing of abortion and it cannot be claimed as an 
ultimate right when the life of the woman is in jeopardy.  

 

ROAD AHEAD 

Evidently, the MTP Act of 1971 does not encompass a fundamental right to access abortion but is 
limited to the liberalization of the conditions under which, women may have access to abortion 
services63. Recognizing the failure of the MTP Act of 1971, the government amended the Act in 2002. 
With the amendment, the authority for approval of registration of MTP centres had been decentralized 
from the state to the district level. In the year 2003, the government introduced a further amendment 
to MTP Rules which has rationalized the criteria for physical standards of abortion facilities. However, 
the trimester based classification still prevailed.  

The Medical Termination of Pregnancy (Amendment) Bills of 2014, 2017 and Amendment Bill 2020 
had proposed to enhance the gestational limit of 20 weeks to 24 weeks if doctors believe that pregnancy 
involves a substantial risk to the mother or the child or if there are substantial foetal abnormalities. The 
Amendment Bill of 2020 has also received the assent of the Cabinet on 29thJanuary, 2020 and is 
supposed to shortly be moulded into an enactment.  

The proposed amendments of the MTP Act seeks to reduce procedural barriers for abortion services 
and to extend gestational limits for pregnant women who were beyond 20 weeks. The new MTP Bill 
of 2020 also makes it illegal to reveal the name and particulars of the woman whose pregnancy is 
terminated except to an authorised person under the law64. The Bill is also proposes to expand access 
of women to safe and legal abortion services on therapeutic, eugenic, humanitarian or social grounds65. 

The proposed amendment is being widely hailed by public health experts, doctors, gynaecologists and 
rights activists as a progressive one that will empower women by giving reproductive rights over their 

 
60 Jing-Bao, Nie. Behind the Silence: Chinese Voices on Abortion Lanham, ML: Rowman & Litterfield Publishers, 2005. 
61 Nie, Jing-Bao. Feb 2010, “Limits of State Intervention in Sex-Selective Abortion: The Case of China,” Culture, Health 

and Sexuality, Vol. 12, Iss. 2, p. 205. 
62  https://www.theguardian.com/world/2018/jun/22/china-new-rules-jiangxi-province-prevent-sex-selective-abortions, 
Accessed on: 02/04/2020, 19:56 HRS.  
63 Amar Jesani and Aditi Iyer, Abortion: Who Is responsible for our rights?, Kulkarni, Sudha.: Claiming our Sexuality. In: 
Our Lives Our Health. Edited by Dr. Malini Karkal. Co-ordination Unit. World Conference on Women. Beijing 1995. Aug 
1995 .p.76-82 
64  India’s new abortion Bill long overdue, Telangana Today, Published on 4th February, 2020, 
https://telanganatoday.com/indias-new-abortion-bill-long-overdue. Accesed on 30/03/2020, 14:45 HRS. 
65 Neetu Chandra Sharma, Kepping up with medical advancements, India moves towards liberalization of Abortion rules, 
Live Mint, https://www.livemint.com/news/india/india-soon-to-have-liberal-abortion-rules-11580756559537.html. 
Accesed on 01/04/2020, 12:37 HRS. 

https://telanganatoday.com/indias-new-abortion-bill-long-overdue
https://www.livemint.com/news/india/india-soon-to-have-liberal-abortion-rules-11580756559537.html
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bodies66. According to Ministry of Health and Family Welfare, the proposed amendment of MTP Act 
is step towards safety and well-being of women. The proposed increase in gestational age will ensure 
dignity, autonomy, confidentiality and justice for women who need to terminate pregnancy in 
accordance with the International human rights treaty body jurisprudence67 and would aim to provide 
abortion services on therapeutic, eugenic, humanitarian and social grounds as envisagd by the S.O.R 
of the Principal Act.   

Although the proposed Amendment fills up the loose ends left open by the MTP Act, it fails to address 
the issue of third party authorization. A third-party authorization for MTP was established by the 
Courts as a result of vague provisions and deficiency in the legislation. However, seeking prior 
permissions from the High Court, for every case of termination, might result in unnecessary delays 
and denials which might be of severe consequences.  

Termination of pregnancy is purely a medical decision rather than a judicial one. Thus, another 
measure which would certainly come handy is the setting up of a permanent medical board comprising 
of experienced medical professionals dealing with abortion on a case to case basis. It is manifest that 
every women’s body is unique and therefore, a blanket gestatitional limit to terminate pregnancy is 

irrational and wanton. Abortion entwines in itself questions of medical jurisprudence and a court of 
law is not the appropriate form to settle such queries. This approach has proved to be inefficient in the 
past where the courts have mercilessly rejected pleas for termination of pregnancy of rape victims 
despite them suffereing serious mental agony and trauma. 

Therefore, a sensible approach would be to constitute a permanent medical board to examine cases 
individually. Its time we make the decision to terminate pregnancy medico-centric as any other medical 
issue rather than prolonging it by filing writs.

 
66  India’s new abortion Bill long overdue, Telangana Today, Published on 4th February, 2020, 
https://telanganatoday.com/indias-new-abortion-bill-long-overdue. Accesed on 30/03/2020, 14:55 HRS. 
67 Committee on the Elimination of Discrimination Against Women, L.C. v. Peru, CEDAW/C/50/D/22/2009, para. 8.15; 
Human Rights Committee, K.L. v. Peru, CCPR/C/85/D/1153/2003, para. 6.4; V.D.A. v. Argentina, 
CCPR/C/101/D/1608/2007, para. 9.3. 

https://telanganatoday.com/indias-new-abortion-bill-long-overdue
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COMING DOWN ON THE ‘ENCOUNTER SPECIALISTS’ - INDIAN LAW 
VIS-À-VIS EXTRAJUDICIAL EXECUTIONS 

- Ekta Garg1 

 

ABSTRACT 

In a civilized society characterized by the principles of democracy, the right to life guaranteed to 
every citizen is of paramount importance. Such right cannot be waived off and is inalienable except 

as authorized by law. However, when the security agencies of the State, which are otherwise the 
custodian of such rights, indulge in the violation of this right, without any authorization of law, it is 

known as extrajudicial execution. The aim of this Article is to bring to light the legal standing of 
such executions vis-à-vis the various principles of law and the statutory and procedural loopholes 

that have contributed to such widespread killings. The article highlights the guidelines issued by the 
Supreme Court and various National and International Organisations in this regard, and in the end, 

the author’s recommendations on the same. 

 

INTRODUCTION 

“Justice can never be, and ought to be instant; and Justice must never take the form of revenge.” 

- Hon’ble Mr. Justice S.A. Bobde, Chief Justice of India 

In the wee hours of the morning of 6th December, 2019, the four accused of the Hyderabad Veterinarian 
Gang Rape Case were killed in an encounter with the Telangana police while they were being taken to 
the crime scene to ‘recreate the incident’. Amid celebrations across the country lauding the act of the 
Police, a grave question loomed large- Whether the deaths indicated ‘Divine Justice’, or insinuated the 

grave mockery of human rights and public faith in justice.  

Black’s Law dictionary2 defines the term ‘extrajudicial’ as that which is done outside the course of 

regular judicial proceedings. Thus, Extra Judicial Killings are killings that are not warranted by law. 
The term has not been defined explicitly under the International Law. Indian Judiciary has referred to 
such killings as cases of “administrative liquidation”.3 

Extra-judicial killings or ‘Encounter killings’, as they are notoriously called, are a continuous saga in 

India. People falling prey to these executions, in most of the cases, are the poor and unprivileged. In a 
statement released by the UN Human Rights Office of the High Commissioner in July 2018, Special 
Rapporteurs of Human Rights Council expressed their deep concerns over the undue delay in 
investigations into the alleged killings by security forces in the State of Manipur. In a report submitted 
by the ‘Civil Society Coalition on Human Rights in Manipur and the UN’ to the Special Rapporteur, 

it was stated that during the period between May, 1979 to May, 2012, 1528 people were killed in 
Manipur in extra-judicial execution.4 In information furnished in response to an RTI, the National 
Human Rights Commission revealed that 1782 fake encounter cases were registered in India between 
2000 and 2017, with the state of Uttar Pradesh, alone accounting for 44.55% of them.5 

 
1 Student, BA LLB, 3rd year, Army Institute of Law 
2 Henry Campbell Black, M.A. (Sixth Edn.). 
3 People’s Union for Civil Liberties v. Union of India, (1997) 3 SCC 433 
4 UN Human Rights Council, “Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, 
Christof Heyns, on his mission to India” (April 26, 2013). 
5 “NHRC registered 1782 fake encounter cases between 2000-2017; Uttar Pradesh alone accounts for 44.55%”, Firstpost, 
(Feb.02.2018). 
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Extra Judicial Killings and Rule of Law 

The principle of Rule of Law, as defined by A.V. Dicey, has been accepted in India as a part of the 
basic structure6 of the Constitution. Protection and Preservation of basic human rights is a significant 
aspect of the Rule of Law. It essentially emphasizes upon the predominance of regular law, as opposed 
to arbitrary power. Absence of arbitrary power has been held by the Supreme Court to be the primary 
postulate of Rule of Law7. Unwarranted killings resulting in assault of human life and dignity under 
the garb of uniform and authority are a major threat to the concept of rule of Law. In the case of D.K. 
Basu v. State of West Bengal8, the Supreme Court of India opined that custodial violence, torture and 
death in lockups, strike a blow at the Rule of Law. Article 21 of the Constitution, guarantees to every 
person, the fundamental right to life and personal liberty which cannot be taken away except according 
to procedure established by law. This right, must be given due protection in a civilized society 
governed by the rule of law. Thus, any such killings by law enforcement agencies which are 
unwarranted by law deprive the victim of his most important right, that is right to life. The alarming 
proportions that such extra judicial killings have assumed, affect the credibility of the rule of law and 
the administration of justice. When the rule of law collapses, it is replaced by Matsyanyaya, which 
means law of the jungle.9 

Extra Judicial Killings and Human Rights 

Apart from being violative of the Right to life guaranteed under Article 21 of the Constitution, Extra 
Judicial, Arbitrary, Summary Killings and Enforced Disappearances, are violative of the basic human 
rights, and hence, prohibited under the International Law. The International Covenant on Civil and 
Political Rights, the UN Convention Against Torture and the UN Principles on Effective Prevention 
and Investigation of Extra Legal, Arbitrary and Summary Executions, prohibit such unlawful killings 
in all nations. Article 6 of the International Covenant on Civil and Political Rights states that every 
human being has the inherent right to life and that no one shall be arbitrarily deprived of this right.10 

Extra Judicial Killings and Principles of Natural Justice 

To ensure fair delivery of justice, it is essential that no person is condemned unheard. Audi alteram 
partem is one of the two principles of natural justice which every nation is expected to follow in the 
administration of justice. Custodial deaths and encounter killings of undertrial prisoners leads to the 
violation of their Right to a Fair Hearing.  

 

REASONS FOR SUCH WIDE PREVALENCE OF EXTRA-JUDICIAL KILLINGS IN INDIA 

1. The impunity and immunity regime followed in India is one of the major factors contributing to 
such large-scale encounter deaths. The Criminal Procedure Code justifies the use of force to 
disperse an unlawful assembly and also the use of force to the point of causing death.  
Section 197 of the Code gives public servants immunity from criminal proceedings (except in cases 
of sexual offences) without prior sanction of the Government.  

2. Use of excessive retaliatory force under the guise of right to private defence: Sections 96 to 106 of 
the Indian Penal Code recognize the right to self-defence or private defence, thus providing 
immunity against death caused while exercising such right. For justifying every death in police 
action, the officials often tend to invoke the right of self-defence, claiming aggressive activity on 
the part of the criminal. It has been held that if the victim of aggression exceeds such right of 

 
6 Kesavananda Bharati v. State of Kerala, AIR 1973 SC 1461. See also: Indira Nehru Gandhi v. Raj Narain, 1975 (Supp.) 
SCC 1.  
7. Som Raj v State of Haryana (1990) SCC (2) 653. 
8 (1997) 1 SCC 416. 
9 Prakash Kadam v. Ramprasad Vishwanath Gupta, (2011) 6 SCC 189. 
10 The International Covenant on Civil and Political Rights, art. 6. 
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private defence by using excessive force or retaliatory measures, he then becomes an aggressor 
and commits a punishable offence.11 

3. Controversial laws in conflict or disturbed areas: The Armed Forces (Special Powers) Act, 1958 
(hereinafter referred to as AFSPA), was primarily enacted to subdue the Quit India Movement12 . 
The Act has since its very genesis remained in bad light due to the unfettered powers it gives to 
the security forces. Apart from other vague provisions of the Act, Section 4 of the Act gives 
extraordinary powers to even a non-commissioned officer to shoot to kill, arrest anyone on 
suspicion and without warrant. The Act also provides immunity from prosecution, suit, or any such 
legal proceedings to “anyone in respect of anything done or purported to be done in exercise of the 
powers conferred by the Act, except with previous sanction of the Central Government.”13 Various 
Committees such as the Justice Jeevan Reddy Committee (2005), J.S. Verma Committee (2012), 
Justice Santosh Hegde Committee (2013) have attempted to bring the attention of the Government 
and the Judiciary towards the draconian provisions of the Act, often leading to its misuse, but to 
no avail. 

4. Lack of public faith in the justice-delivery mechanism of the country: Due to the dissatisfaction of 
the general public with the lengthy and cumbersome procedures involved in the delivery of justice, 
the common man now demands for instant justice, leading to valorization of such acts by popular 
culture and media.14  

5. It is pertinent to mention that security officials, especially the police officials, for their personal 
and Departmental gains, indulge in such encounter killings. Even before proper inquiry into the 
credibility of the encounter, police officials are lauded by Ministers and other influential persons 
and at times, honored and awarded for their acts, which makes them believe that they have the 
‘license to kill’.  

 

ROLE OF THE JUDICIARY 

Indian Judiciary has, time and again, condemned the arbitrary use of statutory immunity by law 
enforcement agencies to commit such brutal acts of violence and death. A perusal of all the cases in 
this context before the Indian Judiciary brings us down to the following landmark judgements: 

In Naga People’s Movement of Human Rights v Union of India15, the Constitution Bench upheld the 
Constitutional validity of the AFSPA while examining the extrajudicial executions in the North-East, 
however, ruled out that an allegation of use of excessive or retaliatory force by uniformed personnel, 
leading to death of any person necessitates a thorough inquiry into the incident. The Court also held 
that the “Do’s and Don’ts” and the “Ten Commandments” issued by the Army Headquarters in this 

regard have to be treated as binding. 

In a landmark decision given by the Supreme Court in Extra Judicial Execution Victim Families 
Association v. Union of India16, while examining the misuse of the Armed Forces Special Powers Act 
in Manipur, the Hon’ble Court observed that a distinction must be drawn between the right of self-
defence and use of excessive force, or retaliation and that there is no concept of “absolute immunity” 

from trial. The Court also attached huge importance to judicial inquiries, or inquiry by NHRC or under 
the Commissions of Inquiry Act, 1952, in such cases. 

 
11 Extra Judicial Execution Victims Families Assn v. Union of India, (2016) 14 SCC 578 (2). 
12 Mustafa Haji, “Killing one Colonial Law at a time- After Section 377, It’s time to repeal AFSPA”, The Wire (Oct. 3, 
2018). 
13 Armed Forces (Special Powers) Act, 1958, s. 6.  
14 “Extra Judicial Killings: India’s long history of ‘fake encounters’”, available at: https://www.lowyinstitute.org/the-
interpreter/extrajudicial-killings-long-history-fake-encounters (last visited on March 23, 2020).  
15 (1998) 2 SCC 109. 
16 (2016) 14 SCC 578 (2). See also: Darshan Singh v. State of Punjab, (2010) 2 SCC 333. 
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The Supreme Court, in Om Prakash v. State of Jharkhand17, had stated that it was not the duty of the 
police to kill the accused merely because he is a dreaded criminal. Killings by trigger-happy police-
personnel, who liquidate criminals and project the incident as encounter, must be deprecated. Such 
killings amount to state-sponsored terrorism. 

A similar view was taken by the Court in the case of Rohtash Kumar v. State of Haryana18, that merely 
because a person is a dreaded criminal or a proclaimed offender, he cannot be killed in cold blood. 

In People’s Union for Civil Liberties v. State of Maharashtra,19 the Apex Court, while dealing with 
questions in relation to the correctness of over 90 encounter killings by the Mumbai Police between 
1995 and 1997, issued guidelines in the form of requirements to be observed in all cases of death or 
grievous injury in police encounters, which, inter alia, recommend the following: 

1. Pursuant to any intelligence or tip-off received, if encounter takes place where death occurs due to 
use of firearm by the police, an FIR shall be registered which shall be forwarded to the court 
without any delay. 

2. An independent investigation shall be conducted by the CID or another police station supervised 
by a senior officer. The team shall ensure that identification of the victim, scene witnesses, recovery 
and preservation of evidence and post-mortem is conducted in proper manner. 

3. A magisterial inquiry under Section 176 of the Code of Criminal Procedure shall be held and report 
of the same must be sent to Judicial Magistrate under Section 190 of the Code. 

4. After the completion of investigation, report shall be sent to the competent Court under Section 
173 and the trial be concluded expeditiously It must be ensured in all cases of death, that six 
monthly statements reach to NHRC by 15th day of January and July in the prescribed format 
alongwith the post mortem, inquest and inquiry reports. 

5. If on investigation, it is found that death results in an offence under the IPC due to use of firearm, 
disciplinary action including suspension must be initiated promptly. 

6. Compensation shall be granted to the dependants of the deceased as provided under Section 357-
A of the Code. 

7. No out-of turn promotion or instant gallantry awards shall be given to the concerned officer unless 
the gallantry of such officers is established beyond doubt. 

8. The concerned Sessions Judge shall address any complaints made by the victim’s family in relation 

to the above procedure not being followed or any abuse, impartiality or lack of independent 
investigation 

In Prakash Kadam v. Ramprasad Vishwanath Gupta20, the Hon’ble Supreme Court took a firm stand 
against extra judicial killings by holding the view that cases where encounters by policemen are proved 
fake in the trial, shall be treated as ‘rarest of the rare’, thus calling for death sentence to the offenders. 

The Court also observed that if the offence is committed by policemen, much harsher punishment 
should be given as they do an act totally contrary to their duties.  

Despite such active judicial involvement, guidelines and instructions given are seldom followed, 
further adding to the menace.  

 

A LOOK AT THE PLAUSIBLE SOLUTIONS 

A perusal of the Guidelines and regulations issued by various National and International Organisations 
is essential to arrive at comprehensive solutions- 

 
17 (2012) 12 SCC 72.  
18 (2013) 14 SCC 290. 
19 (2014) 10 SCC 635. 
20 Supra note 9. 
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Guidelines of the National Human Rights Commission 

The NHRC considered the issue of violation of human rights by deaths in the course of police action 
and issued guidelines in 1997 to all States and Union Territories which were revised in 2003. In May, 
2010, after certain modifications, the guidelines were again revised21 which are as follows: 

1. Whenever an information about death in an encounter with police is received by a police officer, 
he shall enter the same in the appropriate register. 

2. If the police officers of the same police station are members of the encounter party, such cases 
must be investigated by some other investigating agency. 

3. An FIR must be registered whenever a complaint is made against the police alleging commission 
of a criminal act amounting to cognizable case of culpable homicide; it shall be investigated by 
State CBCID or other specialized investigation agency. 

4. A Magisterial enquiry must be held in all such cases, as expeditiously as possible, preferably within 
three months. Prompt prosecution and disciplinary action must be initiated against all officers 
found guilty in such investigation or Magisterial enquiry. 

5. No out-of turn promotion or instant gallantry awards shall be given to the concerned officer unless 
the gallantry of such officers is established beyond doubt. 

6. All cases of death in police action shall be reported to the Commission by the Senior 
Superintendent of Police/ Superintendent of Police of the district within 48 hours of the death in 
the prescribed format. 

A second report must be sent in all such cases within three months providing information relating to 
the Post-mortem report, Inquest report, findings of the Magisterial enquiry/enquiry by senior officers. 

Amnesty International’s 14-Point Program for Prevention of Extra-Judicial Executions: 

Amnesty International, in April 1993, released a 14-points program22 containing measures which the 
Governments of all nations are expected to incorporate in their respective legal systems to curb the 
menace of extrajudicial killings. Apart from other things, the program calls for prohibition of secret 
detention, use of lethal force in any case, by security agencies and independent and speedy inquiries 
into such cases. 

Report of Special Rapporteur on Extrajudicial, summary and arbitrary killings 

The Special Rapporteur of the UN Human Rights Council, after an official visit to India in March 
2012, presented a report23 presenting his findings and recommendations for protection of the right to 
life in India. The recommendations, among other things, included statutory and legal reforms relating 
to use of force by the security agencies of the State, review of the implementation of the guidelines of 
the Supreme Court and the NHRC, promotion of independent inquiries and ratification of the 
international treaties on the same. 

 

CONCLUSION AND RECOMMENDATIONS 

1. The Impunity regime incorporated in various statutes poses a grave challenge for the effective 
prosecutions and investigations into the matters of extra judicial executions. Provisions of the 
Criminal Procedure Code – Section 46, dealing with the use of force to effect an arrest, must be 
reviewed to prevent its misuse, or guidelines with regard to the same must be released so as to deal 
with the issue of use of lethal force.  

 
21 National Human Rights Commission, “Revised Guidelines/Procedures to be followed in cases of deaths caused in police 
action” (May, 2010). 
22 Amnesty International, Amnesty International’s 14-Point Program For The Prevention of Extrajudicial Executions: 
Sources in International Instruments, (April, 1993). 
23 Supra note 4 at 1. 
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Immunity against criminal proceedings guaranteed to public servants under Section 197 of the 
Code must be reviewed and an exception must be created so as to keep cases of murder involving 
a public servant out of the scope of the application of this Section. Such amendment is imperative 
in cutting down on the unnecessary delay in initiation of proceedings, and will also ensure that 
public servants do not evade liability claiming immunity under this provision. 

2. A radical and intensive review of the infamous AFSPA is required so as to bring it in conformity 
with the Constitution and the International Law. Section 6 of the Act grossly violates the Right to 
Life guaranteed under the Constitution therefore, must be repealed. The Legislature must take 
appropriate steps in order to ensure that the guidelines on the use of force in respect of this Act are 
obeyed. 

3. A mechanism of regular review and monitoring of the independent Police Complaints Authorities 
should be put in place. To ensure changes at the ground-root level, amendments in the training of 
the security officials need to be introduced so as to instruct them that they have the right to disobey 
any order to engage in extrajudicial executions.  

4. The Minnesota Protocol on the Investigation of Potentially Unlawful Death24 provides a detailed 
and comprehensive protocol to promote effective investigations and accountability in cases of 
‘potentially unlawful death’ or suspected enforced disappearances. The Legislature must take into 
consideration the abovementioned protocol to effect independent inquiries into extrajudicial 
executions. 

5. India is a signatory to the UN Convention Against Torture and Other Cruel, Inhuman or degrading 
Treatment or Punishment, however, India should ratify the same by bringing an anti-torture law. 
The Law Commission of India, in its 273rd report gave recommendations for the implementation 
of the Convention and also prepared the draft Prevention of Torture Bill, 2017.25 The passage of 
the law is also imperative in facilitating extradition of absconders from other countries. 

The Bill has been introduced in the Parliament several times before, but could not be passed. It contains 
provisions for prevention of all kinds of torture and death of criminals by public servants and provides 
for compensation to the victim and the dependants. It also seeks to amend the Indian evidence act so 
as to insert a provision where the Court could take a presumption that the death or bodily injury to the 
person was caused by the police officer, in whose custody the person was, thus shifting the burden of 
proof upon the defending public servant. 
This Act, should thus be passed at the earliest to pave way for swift convictions in fake encounters. 

Goes without saying that the restoration of public faith in the judiciary is pivotal at this juncture, where 
the public regards encounter killings as ‘instant justice’. Encounter killings should be condemned, not 
commended; the crime should be hated, not the criminal. Looking back at the words of Winston 
Churchill, - “The mood and temper of the public in regard to the treatment of crime and criminals is 

one of the most unfailing tests of the civilization of any country.”

 
24 United Nations Human Rights Office of the High Commissioner, The Minnesota Protocol on the Investigation of 
Potentially Unlawful Death, HR/PUB/17/4 (2016). 
25 Law Commission of India, “273rd Report on Implementation of ‘United Nations Convention against Torture and other 
Cruel, Inhuman and Degrading Treatment or Punishment’ through Legislation” (October, 2017). 
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HUMANITARIAN INTERVENTION: LEGALITY OF MILITARY ACTION 
IN SYRIA 

- Mimansha Jaishal1 

 

ABSTRACT 

This paper is focused on legality of humanitarian Intervention in Syria against the atrocities 
committed on civilians by Assad Government. I will critically examine whether humanitarian 
intervention is legal under UN charter and also discuss the conditions under which state may 

intervene against hostile state to prevent humanitarian suffering. The Syrian conflict raised the 
debate on ‘responsibility to protect’ of member state against Syria in case of breach of international 

humanitarian law. I will also review the current literature regarding the emerging principle on 
humanitarian intervention and discuss the new framework required to be made to maintain 

international peace. 

 

INTRODUCTION 

Humanitarian Intervention has been a debatable issue since second World War. UN charter has 
legitimized humanitarian intervention only in two conditions, firstly, when force uses for self defence 
to protect the sovereignty of one’s own country and, secondly, when state attacks another country with 

the authorization of security council. Any other ‘use of force’ against another country amount to 

illegitimate and illegal. Though there has been many instance, where state has uses force against 
another country to protect the Human rights violation without authorization of security council.2 After 
the Second world war, humanitarian intervention for the first time invoked in 1990 when United 
Kingdom delegations used the force against atrocities, committed by Iraq against Kurdish population, 
without authorization of United Nations Security Council. Kosovo, Libya, Afghanistan and Syria are 
some of the example of humanitarian Intervention.3 

State often uses doctrine of Unilateral Humanitarian Intervention as defence for Humanitarian 
invention, which allows state to intervene against the territorial integrity and sovereignty of another 
state to end human right violation against their own citizens.4 Syria is one of the examples, where UK. 
US and France justified their air strike in Syria as a protection of Civilian from the use of chemical 
weapon by President Assad’s. The war in Syria started from 15th March 2011 as a result of Arab spring. 
It was a war between several ethnic communities, where Arab Sunnis were in majority and Arab 
Alawites, Christians, Armenians, Assyrians, Druze, Kurds and Turks were in minorities.5 

Humanitarian Intervention is controversial issue which has no legal framework or special 
circumstances to intervene in sovereignty of another state. Though many scholars have proposed 
different international framework so that military intervention can be justified under certain 
circumstances. In this article I will discuss whether military intervention in Syria is legitimate or not? 
I will also discuss the legal framework proposed by different scholars and whether it fits to the legal 
exception to ban on use of force. 

 
1 : Ph.D. Scholar, Ram Manohar Lohiya National Law University, Lucknow 
2 : Milena Sterio, “Humanitarian Intervention Post- Syria: Legitimate and Legal”, Cleveland Marshall University,(Jan. 
2014). 
3 : Amichal Cohen, Syria: International Use of Force and Humanitarian Intervention, CUP  11-12 (Dec 2019) 
4 : Supra 2 
5 : id. 
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Exception on ‘Use of Force’ 

Article 2(4) of UN Charter has provided that “All members shall refrain in International relations from 
the threat or use of force against the territorial integrity or political independence of any state. 
International court of Justice has affirmed this charter rule in the case of Nicaragua vs United States of 
America6, where court held that Prohibition on state to use force against territorial integrity of another 
state is ‘customary law’ and forms a part of ‘principle of jus cogens’7. 

The intention behind the rules of prohibition on ‘use of force’ is to protect the state sovereignty. Louis 
Henkin had written that “the essential qualify of statehood is in a state system is the autonomy of each 
state. State autonomy suggests that a state is not subject to any external authority unless it has 
voluntarily consented to such authority.”8 

UN Charter has provided two exception to this rule, where state can intervene by taking military action 
in domestic matters of another state. Firstly, i.e. 1) Right of self- defence against another state to protect 
its own country from attack or threat to attacks, this right has been enriched under Article 51 of UN 
Charter  which states that “every state, if it has been the subject of an armed attack by another state or 
a group of other states, may exercise its inherent right of self-defense by militarily striking against the 
offending states”. 2) Secondly, Article 39 UN charter has provided that member state can take 
collectively military action against another state when authorized by security council, in order to 
maintain international peace and security9. The authorization by security council requires at least 9 
affirmative votes out of which 5 votes must be from permanent member. 

Before 1945 when UN Charter were not existed, humanitarian Intervention were considered to be legal 
if state intervene to protect the human rights violation. But after 1945 these interventions become 
illegal except in above two conditions. Therefore, the ban on war has been narrow down by the UN 
Charter. 

Though UN charter does not legitimate the Humanitarian intervention but there are other articles which 
authorize these intervention, such as Article 1 of Genocide convention 1948, which states that, “The 
contracting party confirm that, genocide which committed in time of peace or in time of war, is crime 
under international law which they undertake to prevent and punish.” The phrase used in convention 
is ‘Prevent and punish’, which means contracting party can take all ‘necessary measures’ to prevent 

atrocities against civilian in other state, which also include military intervention. The Organization of 
American States (OAS) and African Union (AU)10 also authorize contracting parties to take collective 
action against another state if requires. Therefore, these international instruments have impliedly 
consented to humanitarian intervention as legitimate action.11 

 

FACTORS TO LEGITIMIZE HUMANITARIAN INTERVENTION 

Before the second half of 20th century, international law emerged, to put prohibition on state practice 
from encroaching upon the sovereignty of another state. The human rights law also evolved during 
that period. But from the last few decade the’ concept of state sovereignty’ has been compromised due 
to continuous intervention by another state on humanitarian grounds. Though the ‘use of force’ does 

not fall within the exception provided by UN Charter, namely self defence and security council 

 
6 : Nicaragua v United States of America,[ 1986 I.C.J. 14, PARA 190] 
7 : id. 
8 : Louis Henskin, How Nations Behave, Columbia University Press, 2nd edn., Pg 137-38, 1979). 
9 : Article 39 of UN Charter. 
10 : Article 4(h) of African Union. 
11 : Ian Hurd, “Is Humanitarian Intervention legal? The Rule of Law in an Incoherent World”, Northern University (14th 
June 2011).  
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authorization. There are two theories which has been used by state as a justification for humanitarian 
intervention. These are 1) Responsibility to protect and 2) Involuntary sovereignty Waiver. 

Responsibility to Protect 

In 2001, International Commission Intervention and State Sovereignty (ICISS) published a report on 
‘The Responsibility to Protect: Report of International Commission on Intervention and State 
Sovereignty’ , to ascertain the conditions under which ‘principle of state sovereignty’ can be 

compromised and state can intervene in another state’s sovereignty to protect humanitarian suffering. 
12  ICISS first time coined the term ‘responsibility to protect’ i.e. responsibility of International 

communities to protect all people from human rights violation. The Report further mentioned that the 
responsibility to protect its own people firstly lies on its native state and if it fails to protect its 
population from grave human rights violation during crime against humanity, genocide, war crime, 
internal war and  insurgency, the second responsibility will lies on ‘state member’ or ‘International 

community’.13 Therefore, report of ICISS shown a shift from traditional concept of ‘Sovereignty as 

control’ to ‘sovereignty as responsibility in both international functions and external duties’.14 

The Security Council has limited power to intervene in state sovereignty due to permanent veto power 
therefore it becomes necessary to promote principle of ‘Responsibility to protect’ in order to prevent 

atrocities against people.15 In the report of “We the People: The Role of the United Nations 21st 
century” Kofi A. Annan said that “ If humanitarian intervention is, indeed, an unacceptable assault on 

sovereignty, how should we respond to a Rwanda, to a Srebrenica—to gross and systematic violations 
of human rights that offend every precept of our common humanity?”16 

On 15th September 2005, all the member of United General Assembly in 2005 World Summit 
unanimously adopted the idea of ‘responsibility to protect’. It gives international community a ‘right 

to intervene’ in case native state fails to protect their population from genocide, war crime Ethnic 
cleansing and Crimes against Humanity. The individual state can adopt ‘appropriate measures’ and 

‘necessary means’ to prevent mass atrocities in accordance with chapter VI and VII of UN Charter.17 

United Nation Security Council, since 2005 world summit, had adopted the idea of ‘Responsibility to 

protect’ through its resolutions for protection of women, child and vulnerable group during armed 

conflict. The United Nations Security Council in para 4 of Resolution 167418 and Resolution 170619 
for deployment of Peace keeping troops in Darfur, reaffirms the para 138- 139 on responsibility to 
protect in 2005 World Summit.20 This concept was also adopted by UNSC in April 29, 2011 through 
Resolution 16/1, which condemns the mass atrocities in Syria. The Resolution call for an Independent 
and transparent investigation, by United Nations High Commissioner, in Syria against Human rights 
violations.21 

 
12 : International Commission Intervention and Sate Sovereignty, The Responsibility to Protect: Report of International 
Commission on Intervention and State Sovereignty, (2001).available at 
https://www.bits.de/NRANEU/docs/ICISS1201supplement.pdf 
13 : id 
14 : Supra 2.  
15 :  Kofi A. Annan, We the People: The Role of the United Nations 21st century, United Nations Department of Public 
Information. Available at. https://www.un.org/en/events/pastevents/pdfs/We_The_Peoples.pdf 
16 : Id. 
17 : United Nations General Assembly, 60th Report on Implementation and coordinated implementation of and follow0 up 
to the outcome of the major United Nations conferences and Summits in the economic, social and related fields, ( 15th 
September 2005, para. 138-139). 
18 : United Nations Security Council Resolution S/RES/1674(2006). 
19 : United Nations Security Council, S/RES/1706(Augut 31, 2006). 
20 : Supra 10. 
21 : Human Rights Council, 16th special session on Current Human Rights Situation in the Syrian Arab Republic in the 
context of Recent Events, A/HRC/RES/S-16/1 ( 29 April 2011). 

https://www.bits.de/NRANEU/docs/ICISS1201supplement.pdf
https://www.un.org/en/events/pastevents/pdfs/We_The_Peoples.pdf
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Though the idea of ‘Responsibility to Protect’ affirmed under United Nations Resolutions, does not 
have express provisions for military intervention in another state without authorization of Security 
Council to protect humanitarian suffering. The protection of Human rights violations by Security 
Council through implementation of ‘Responsibility to protect’ is long process because it comprised of 

three tier Approaches. Firstly, it puts responsibility on state to protect its own civilian from genocide, 
war crime, ethnic cleansing and crime against humanity, secondly, on International community who 
provides assistance to state to protect their populations and thirdly, if state miserably fails to protect 
its own population from suffering, only then International community can use force against other state. 
Apart from this International community can use force against another state only if their population is 
suffering as a result of Genocide, war crime, ethnic cleansing and crime against humanity and except 
these four crimes Humanitarian intervention will amount to breach of ‘Sovereignty rule’ of UN 

Charter. 

Involuntary Sovereignty Waiver 

This theory was coined by Dr. Richard Hass, Director of state policy planning in the G.W. Bush 
administration. Hass said that sovereignty should not be absolute concept in this globalised world and 
problem of ‘weak state’. The globalization result in changes in the world which also raises instances 

of ‘foreign threats’ such as harboring weapons of mass destruction or letting global terrorist operating 

from their land and ‘weak state’ amount to inattentive policies which are endangered to their citizens 
and gross humanitarian abuses. Hass mentioned that every sovereign state has certain fundamental 
obligations towards their citizens and international community. Failure of obligations may jeopardy 
the immunity from armed intervention.22 

Hass identified the three circumstances under which outer state can justify their intervention such as 
1) against sovereign state who fails protect its citizens from genocide and crime against humanity, 2) 
against those state who abets, letting it operate or harbor international terrorist and responsible for 
deadly attacks on population in the world, 3) against those state who harbors weapons of mass 
destruction. Hass further said that “In all three of the situations I have just outlined—stopping 
genocide, fighting terrorism, and preventing the spread of weapons of mass destruction—the principle 
remains the same: with rights come obligations. Sovereignty is not absolute. It is conditional. When 
states violate minimum standards by committing, permitting, or threatening intolerable acts against 
their own people or other nations, then some of the privileges of sovereignty are forfeited”. Though 
the bar on military intervention must be set high and the condition of intervention should not be 
subjective in nature. 

Woolsey, in 19th century, has mentioned two conditions where Humanitarian Interventions can be 
justified such as “(1) that it is demanded by self-preservation; (2) that some extraordinary state of 
things is brought about by the crime of a government against its subjects.” He said the reasons for 

intervention should be based on mere suspension and must not be too remote in nature. Therefore, it 
is important to have a legitimate reason for taking action against another state.23 

 

BACKGROUND OF SYRIAN CRISES 

Syrian civil war is a result of Arab spring in 2011, which was against the Oppressive regime of the 
Basar Al- Assad’s government. The resentment against government resulted in armed conflict where 
millions of civilians as well as soldiers died since the beginning of war i.e. 15th March 2011. It was the 

 
22 : Michael J. Kelly, “Pulling at the threads of Westphalia- Involuntary Sovereignty Waiver” – Revolutionary International  
Legal Theory or return to rule by the great Power?, 10 IFAJ 361 (2005). 
23 : Theodore D. Woolsey,” Introduction to the Study of International law”, ( Charles Scribner’s Sons, New York, 5th 
edn.,1883). 
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war between the loyal army of Assad, Non-governmental armed group who opposed Sunni community 
i.e. Syrian Kurdish forces, external non-state actors that includes ISIS, Al- Nusra Front, Hezbollah and 
other international countries like US. Russia, Iran.24 

In 1946, Syria obtains independence from France and initial 10 year of Syria was poisoned with 
violence and conflict. Though in 1958, during Suez Crisis, Syria again merged with Egypt but due to 
defeat of Egypt in 1961 Syria gained instability. In 1967 Syria fought alongside Egypt against Israel 
where Egypt loses miserably and Israel captured the Golan Heights within 48 hours. Till 1963 Syria 
was ruled by the secular government i.e. Ba’ath Syrian Regional Branch but in 1971 Hafez al- Assad 
(an Alawite) become a ruler, who amend the constitution which requires president of Egypt must be a 
Muslim. This amendment resulted in national crisis. Hafez al- Assad died in 2000 and his son Basar 
al- Assad become a ruler who also failed to maintain secularism in the country. 

In Syria, majority of population belong to Sunni community which approximately 60% of whole 
Syrian population, whereas, Assad and his Government are Alwites, a minority group who form only 
12 % of whole population. Other minority group like Christian form 10% of population and Turk, 
Assyrians, Kurd etc. collectively form only 18% of Syrian population. Christian has a backbone of 
Assad government who also hold the renowned post in Syria. 

During the Arab Spring in 2011 several non-democratic countries were gradually moving toward 
democracy which also influences Syria, where many protestors raises the voice against Assad 
government. The majority of these protesters were involved Sunni community who formed Free Syrian 
Army and they fought against Assad government. The war resulted in deaths of around 400,000 
peoples25 and displacement of 1.7 million people to neighboring countries like Turkey, Lebanon, Iraq 
etc.26  The war further escalated by Assad Government who were accused of using chemical weapon 
against the Syrian civilians and raises international concern. 

Due to continuous human suffering, especially the alleged chemical weapon attack on civilians 
triggered an anxiety among international community. United Nations Security Council also present 
draft resolution for military intervention but Russian and China vetoed the resolution. United States 
and its allies like Great Britain and France were persistent to unilateral intervention against Syria for 
their inhumane acts. In 27th September 2013, Security Council passed a Resolution 211827, which 
requires Syria to eliminate stockpile of chemical weapons and allow United Nations Organizations to 
inspect all sites in Syria. The resolution also contemplate that Syrian Arab Republic shall not transfer 
any chemical weapons to non-state actors either directly or indirectly and remove and destroy all 
chemical weapons from their territory. If Syria fails to comply with above rules then security council 
may adopt another resolution for military intervention or other strict measures to prevent Human 
Rights violation.  

However, the military intervention by Security Council depends on the veto power of its members, in 
case Assad fails to comply with inspection regime. Many resolutions against Syria, had been pulled 
down by veto-wielding nations like Russia and China. Therefore, in such situations United States had 
no other options but to use force against Syria, without authorization of Security Council, to stop 
violations against Syrian civilians. Due to disability of Security Council from protection of Syrian 

 
24  : Unislawa M. Williams, “ The Syrian Crisis: U.S. Credibility and the Use of Threats and Incentives in Crisis 

Diplomacy”, 15 GJIA 70 (2014). 
25  : Al Jazeera, Syria death toll: UN envoy estimates 400,000 killed, (24/04/2016). 
https://www.aljazeera.com/news/2016/04/staffan-de-mistura-400000-killed-syria-civil-war-160423055735629.html 
https://www.aljazeera.com/news/2016/04/staffan-de-mistura-400000-killed-syria-civil-war-160423055735629.html 
26: id. 
27  : United Nation Security Council Resolution 2118, ( 27 September 2013), S/RES/2118 (2013). 
https://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-CF6E4FF96FF9%7D/s_res_2118.pdf 

https://www.aljazeera.com/news/2016/04/staffan-de-mistura-400000-killed-syria-civil-war-160423055735629.html
https://www.aljazeera.com/news/2016/04/staffan-de-mistura-400000-killed-syria-civil-war-160423055735629.html
https://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-CF6E4FF96FF9%7D/s_res_2118.pdf
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Civilians, it is important to revisit the issue of legality of humanitarian Intervention by other state, 
without authorization of Security Council. 

Legality of Humanitarian Intervention in Syria; 

There has been various potential argument regarding the legality of Humanitarian Intervention Syria. 
Many Scholars has proposed to make Humanitarian Intervention Legal and bring it within the purview 
of International Law. Grotius and Vattel, in their theories, had accepted the doctrine of Humanitarian 
Intervention. Grotius affirmed that “lf the prince attacking the fundamental laws, gives his people a 

legitimate reason to resist him, if tyranny becomes so unbearable as to cause the Nation to rise, any 
foreign power is entitled to help an oppressed people that has requested its assistance.”28  The state 
practice of intervening in sovereignty of foreign country had started in early twentieth century. 

President Obama had justified military intervention by stating that President Assad had crossed the 
‘Red Line’ by using chemical weapons against his own civilians.29 It was necessary in such situation 
to intervene on humanitarian Grounds. It was argued that military intervention by United States with 
its allies Britain and France was in consonance with principle of ‘Jus ad Bellum’, which means ‘Right 

to War’. ‘Jus ad Bellum’ is a set of conditions for ‘just war’, State must meet these criteria in order to 
have legitimate reason for engaging in war with foreign state. Though this principle must be used as 
last resort, when state parties exhaust all non- violent remedies i.e. having dialogue with hostile state 
or imposing sanction or other peaceful methods and If hostile state failed to discontinue atrocities 
against its civilians, then member may use force against hostile state. It would not be wrong to say that 
USA had resorted all peaceful method to stop Syria by bringing Resolution 16/130 to United Nations 
Security Council, which called for UN High Commissioner of Human Rights Council to establish fact 
finding mission in order to investigate the human rights violations committed against the Syrian 
citizens. But despite repeated request of Human Rights Council Syria did not co-operate with 
investigation. Also, other resolutions against Syria had either been failed due to non-cooperation by 
oppressive Assad’s Government or could not be passed because of China or Russia vetoed. Therefore, 
it would not be wrong to say that the intervention by USA against Syria were in consonance with the 
principle of ‘Jus ad Bellum’ because its exhausted all non-violent options to save civilians.  

However, after 1945 military Intervention by member state is only allowed when they complied with 
procedure of UN Charter. The state can use force against another hostile state only in two cases, firstly, 
when it is authorized by UNSC and, secondly, when force is used in Self defence. Article 51 of UN 
Charter provides that when there is armed attack or threat of armed attack, individual state may itself 
or collectively with other state use force against another state. There were argument that chemical 
weapon used by the Syria against civilians posed a threat to neighboring state and other powerful state 
like United states, France etc.31 However, ICJ in Corfu Channel Case32, upheld that In order to justify 
the action of self- defence, state must show that ‘threat’ was ‘ real’, ‘imminent’, ‘Urgent’, or ‘invasion 

of grave nature’ and ‘immediate action’ was required. In case of Syria situation, it would not be wrong 
to say that some amount of threat was existed at that time. As there might be possibility that non-state 
actors like ISIL could use chemical weapon against USA or any other state. Therefore, use of chemical 

 
28 : Daniel Wolf, Humanitarian Intervention, 9 MJIL (1988). 
29 : Glen Kessler, President Obama and the ‘ Red Line’ on Syria’s Chemical Weapons, The Washington Post (6th September 
2013).  
https://www.washingtonpost.com/news/fact-checker/wp/2013/09/06/president-obama-and-the-red-line-on-syrias-
chemical-weapons/ 
30 : supra 17. 
31 : Jose Luis Aragon Cardiel, Amanda Davis, Lauranne Macherel, “ Mordern Self defence: The Use of Force against non-
military threats”, CHRLR (2018). 
32 : United Kingdom vs Albania ( ICJ  GL No.1 (1949). 

https://www.washingtonpost.com/news/fact-checker/wp/2013/09/06/president-obama-and-the-red-line-on-syrias-chemical-weapons/
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weapon poses the potential threat for terrorist attack against other countries. Though, the existence of 
threat in Syrian situation is still a debatable issue. 

Although military Intervention on humanitarian grounds is not legal under UN Charter but there are 
some subsequent treaties to charter which legitimize the humanitarian intervention. The Genocide 
Convention (1948), though not expressly legalize the intervention but Article 1 of convention put 
responsibility on the contracting parties to ‘prevent and punish’ the hostile state who committed 
genocide against their own civilians whether in time of peace or war. The Additional protocol I of 
Geneva Convention 1977 also emphases for collective responsibility of contracting state to protect 
International Humanitarian Law in all circumstances.33 The Article 89 of protocol expressly asserted 
for use of force in case of violation of International Humanitarian Law by high contracting parties 
either individually or collectively. The questions arise in case of conflict between UN Charter and 
these treaties which will prevail? Article 103 of UN Charter has clearly stated that in case of conflict 
between obligations under Treaties and UN Charter, the later will prevail over the former. Therefore, 
Humanitarian intervention, not in consonance with UN Charter is illegal. 

Another argument which are often being made for justification of humanitarian Intervention is that use 
of force to prevent human right violation is well within the purpose of UN Charter. The preamble of 
charter has asserted “to reaffirm faith in fundamental human rights, in the dignity and worth of human 
person”. The Charter also put responsibility on contracting state to adopt individual or collective 

measures to prevent acts which threatens peace, security and breaches the rules international law.34 
Article 1(3) of charter has expressly states for international co-operation among state in order to solve 
any kind of economic, social, cultural or humanitarian character problems. The provisions uses the 
term ‘Humanitarian Character problems’ which also include human rights violations, therefore, it can 
be said that human suffering of Syrian civilian would also come within the ambit of ‘problem of 

Humanitarian character’ and use force by USA, Britain and France collectively against Syria fulfills 

the purpose of UN Charter. 

Many scholars had argued that humanitarian intervention without authorization of Security Council 
has become state practice. Since 1945 there have been many instances of intervention on humanitarian 
ground such as NATOs intervention in Kosovo35 and Libya36, United States intervention against Iraq37 
and Afghanistan38, Israel intervention against Egypt39 , Indian intervention in Pakistan in 1971 etc. 
Therefore, the consistent state practice since 1945 opens up the gate for customary international law. 
Because any state behavior in order to qualify the notion of customary international law must have two 
elements, firstly, the state practice must be uniform and widespread and secondly, it should be in 
conformity with rule of ‘opinio juris’ i.e. states feel themselves to be legally bound to act. 
Humanitarian Intervention fulfills both the elements required to qualify customary international law. 
However, the question arises that when there is conflict between Treaty and customary International 
Law, what will prevail between them? The Article 103 under Chapter XVI of UN Charter has 
mentioned that in case of conflict between them, the obligation under the present charter will prevail. 

 
33 : Additional Protocol to the Geneva Conventions Relating to the Protection of Victims of Armed Conflicts, ICRC (12th 
August 1949) 
34 : Article 1 of UN Charter. 
35 : Milena Sterio, “The Kosovar Declaration for Independence: the problems and Dilemmas under International Law”, 37 

GJIC (2009) 
36 : Ethan Chorin, Libya and the Future of NATO. (3 Dec 2019) 
https://www.forbes.com/sites/ethanchorin/2019/12/03/libya-and-the-future-of-nato/#1f95f9d6b7f4 
37  : Mesrob George Vartavarian, “U.S. Military Intervention in Iraq and Afghanistan”, UCLA (18th May 2015). 
https://www.international.ucla.edu/apc/centralasia/article/153245 
38 : Clayton Thomas, “Afghanistan: Backgroun and US Policy in Brief”, Congressional Research Service (11 March 2020). 
39 : Stanimir A. Alexandrov, Self-Defence against the use of Force in International Law, (1990) 

https://www.forbes.com/sites/ethanchorin/2019/12/03/libya-and-the-future-of-nato/#1f95f9d6b7f4
https://www.international.ucla.edu/apc/centralasia/article/153245
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However, ICJ in Namibia case40, had states that “interpretation of treaty cannot remain unaffected by 
subsequent development of law including by way of customary law”. The Article 31 (1) (c) provisions 

of Vienna convention had expressly emphasized that while interpreting any treaty authority must take 
into consideration the relevant rule of international including customary international law. Therefore, 
it is important that all the treaties should be interpreted in consonance with new customary law.  

It has become extremely necessary to amend the UN charter and bring the new framework for 
humanitarian intervention so that Syrian like situation can be avoided and protect all population from 
any kind of atrocities irrespective of fact from which country they belong. Although the new rules 
must be exhausted and should not leave any space for breach of ‘sovereignty’ and ‘territorial integrity’ 

of any foreign state. 

Proposal for new Framework: 

The collective humanitarian intervention without authorization of Security Council has been justified 
as emerging norm under customary international law. The practice humanitarian intervention must be 
widespread and continuous. The military action against Syrian is example of breaking existing rule on 
‘use of force’. The emerging norm under customary international must specify the circumstance under 
which humanitarian intervention can be allowed. Harold Hongju Koh, Professor of Yale Law School 
in ‘Syria and the Law of Humanitarian Intervention’ has proposed the circumstances under which 
humanitarian intervention must be allowed41, 

1) Koh said that humanitarian intervention must be allowed when there is ‘imminent threat’ to acting 

state which disrupt the international order such as use of chemical weapons, massive refugee crisis 
or undermines the peace or security of the region. 

2) When state who intervened, exhausted all the peaceful remedies available to them through security 
council and no resolution could have been passed because of the veto power of permanent security 
council member. 

3) The ‘use of force’ against the hostile state must be proportionate to imminent threat and military 
intervention should be withdrawn as soon as threat is abated. 

The proposed framework by Koh is satisfying the humanitarian intervention in Syria. The use of 
chemical weapon against its own civilians or displacement of Syrian citizens triggered the necessity 
for intervention. All the peaceful remedies against Syria were exhausted such as economic sanction, 
investigation by human rights councils etc.  

 

CONCLUSION 

The humanitarian Intervention in a modern-day has become very important in a situation where 
security council become paralyze due to deadlock by veto power and where the violations against 
human rights become unavoidable. The purpose of UN Charter emphasized on all contracting state 
shall respect the fundamental rights of every person and encourage them to live their life with dignity. 
Its further puts obligation on international community to protect all population from gross human rights 
violations.  

The gross human rights violation against Syrian civilians could constitute a law-breaking moment. The 
legality of humanitarian intervention without authorization of security council needs a serious 
discussion in general assembly and new framework should be formed to prevent human suffering as it 

 
40 : Advisory Opinion on the Legal Consequences for States of the continued Presence of South Africa in Namibia, 
Notwithstanding Security Council resolution 276 (1970), Advisory opinion 1971, ICJ (21 June 1971). 
41  : Harold Hongju Koh, “Syria and the Law of Humanitarian Intervention”, (2 october 2013). 
http://justsecurity.org/2013/10/02/koh-syria-part2/   
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is dire requirement of current situation. Therefore, an appropriate mechanism required to be enacted 
to regulate the ‘use of war’ against hostile state in order to bring world peace. 

The UN Charter allow humanitarian only in two conditions, firstly in self defence and secondly, 
authorized by the Security Council. Though, the authorization by Security Council required a majority 
vote of at least nine members including five permanent members, which sometimes depends on the 
allies of these permanent members. Therefore, in order to stop atrocities against civilian by their hostile 
state it is important to amend the provisions of UN Charter by providing certain conditions under 
which humanitarian n intervention could be allowed against hostile state. However, humanitarian 
intervention must be allowed when all the peaceful means to stop atrocities has been exhausted and 
Security Council fails to take action within the reasonable time.
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INTERFACE OF WOMEN’S HUMAN RIGHTS & RELIGION –  
A TRANSFORMATION FROM VEDIC PERIOD TO MODERN SOCIETY 

- Chaitali Wadhwa1 

 

ABSTRACT 

Hindu law has the most ancient pedigree of any known system of jurisprudence. The ancient law of 
the Hindus is rooted in the Vedas and enounced in the Smritis as explained and enlarged in 

recognised commentaries and digests. It is supplemented and varied by approved usage. The Vedas 
and the Smritis are the foundations on which the customs in present society find their justification. 

They seem to provide the moral code of conduct expected from an individual. It is therefore not 
surprising that priests and men in the patriarchal society use the ancient texts to justify their 

discriminatory attitude towards women. This paper aims at tracing the history behind the historical 
scriptures and analysing, whether it is the scriptures that are discriminatory in nature or their 

interpretation by men in positions of authority. The paper is divided into four parts. Part I of the 
article is an introduction. Part II throws light on the dignified lives of women during the Vedic 

period. Section III goes on the analyse the derogation of the status of women upon the introduction 
of the Smritis. In Part IV, the author discusses the present litigation system and the status of women 

as seen today. Part V is the conclusion and suggestions. 

 

INTRODUCTION 

For hundreds of thousands of years, women across patriarchal societies of the world have been 
subjected to constant oppression. For several centuries, it was considered natural for women to be at 
inferior positions than men. Whether it is the fasts or the prayers that wives indulge in, women are the 
engines that drive religion in India. Women flock to places of faith and worship either out of devotion, 
superstition or compulsion. They’re the driving force of the juggernaut of religion. It is depressing, 

therefore, that women also form that section of society that are most crushed by religious practices. 
Women are not compensated adequately for the religious disciplines to which they adhere. They are 
not provided tangible privileges or even fundamental human rights. Social attitudes affected 
progressive sacred writings which means they are interpreted in a way which is reflective of the 
prevailing social view.2  

India may claim to be a secular state on paper, but it is no denying that religion influences the most 
critical policies and decisions being taken in the country. Over time, religious customs have come to 
be recognised as enforceable laws. The understanding of women’s rights varies from culture to culture, 
making them the centre of the “universal versus relative human rights” debate. Certain practices have 
been legitimised not because they have been in force for several years, but because they derive their 
justification in religious texts and Holy Scriptures. The reality is that religion is used to justify the 
subordination and discrimination of women. Culture and tradition are used as a mask to legitimise 
patriarchal oppression. Polygamy and Triple Talaq in Islam; fasting, bans in temples and Sati practice 
in Hinduism; and abortions in Christianity are just some examples of women-suppression and absence 
of free choice.  

 
1 Research Associate, Faculty of Law, Manav Rachna University 
2 Nehaluddin Ahmad, Modern Debate on the Socio-political Rights of Muslim Women, 1 ASIA PACIFIC JOURNAL ON 
HUMAN RIGHTS AND THE LAW, 42, 42 - 64 (2012) 
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The problem lies at the grass-root level. The true intention of the drafters of the Holy Texts may have 
been lost in translations and interpretations. This is interesting because one can see that it is usually 
the men who are in positions of influence. It is imperative to implement laws to ensure equality and 
prevent marginalisation to bridge the gaps between men and women. In a country like India there is a 
plurality of religions and variety of customs. The State must carefully balance the needs of the 
communities with the fundamental and human rights of an individual. This triangle of State, Religion 
and Rights becomes a matter of debate and discussion. Even though India is a signatory of international 
conventions and declarations that aim to protect and promote women’s equality, gender-sensitive laws 
are yet to be implemented in full force. 

Contrary to popular opinion of the 20th century, the influence of religion has not declined in modern 
times. Instead, it continues to be a powerful force, shaping the lives of the people and their relationships 
with each other. There is geographical, political, cultural and socio-economic diversity in religious 
traditions.3 Hinduism and Islam are the most influential religions in terms of their role within society 
and on Human Rights.4 After Christianity, the top two religions in the world in order of their global 
population are Islam and Hinduism. The top religious communities in India in order of population are 
Hinduism and Islam. The role of religion in India is much more prominent than its role in the West. It 
is taken more seriously in our country. Though India does not have a state religion, yet religion plays 
a dominant role in the lives of individuals in all matters and daily activities.  

 

VEDAS 

Of the total global population, about 94% of the Hindus are in India. The ancient law of the Hindus is 
rooted in the Vedas and enounced in the Smritis as explained and enlarged in recognised commentaries 
and digests. It is supplemented and varied by approved usage. The Vedas came into being from 1500 
to 2000 BC. Vedic literature lays down the foundation and of all subsequent developments in Hindu 
religion and philosophy. The practical application of the Vedas extends to all facets and departments 
of life.5 Vedas are the principal sources of law and contain the rules of conduct which have become a 
part of the legal system. The Vedas are also known as Sruti, from the root “Sru”, which means “to 

hear”. They are revealed, and there are many statements of their divine and revelatory character.6 Like 
other revelations, they contain hymns, poems, songs and sayings which are essential to the Hindu way 
of life. The chief characteristic which distinguishes the Vedas from other revelations is that there is no 
insistence on either the author or the author’s messenger. The Vedas are not related to time and space. 

Additionally, they are free from the content of any precise commitments.  

There are four Vedas – Rig Veda, Yajur Veda, Sāma Veda, and Atharva Veda. Each of the Vedas is 

quite voluminous. The oldest of the four, the Rig Veda, is a compilation of the hymns used in rites and 
rituals. For many European scholars, the Rig Veda is a “revelation of primitive tendencies of human 
reflection upon life and universe.”7 The Rig Veda is the largest and the most important of the Vedas. 
It is divided into ten books called Mandalas. It can be seen that some of the hymns in the Rig Veda 
are composed by women sages, which is proof that women were educated and literate during the Vedic 
period. The Yajur Veda is a compilation of the knowledge of sacrificial formulas. The Sāma Veda 

 
3 United Nations Population Fund, Religion, Women’s Health and Human Rights: Points of Contention and Paths of 

Opportunity, UNFPA Technical Report , 28 (2015) 
4 Ibid 
5 F. W. Thomas, “The Vedas and the Upaniṣads” (1930) 31 THE JOURNAL OF THEOLOGICAL STUDIES, 247, 247 – 
258  
6 H. Patrick Glenn, Legal Traditions of the World 291 (2014) 
7 F. W. Thomas, “The Vedas and the Upaniṣads” (1930) 31 THE JOURNAL OF THEOLOGICAL STUDIES, 247, 247 – 
258  
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contains melodies used for chanting and meditation. The Atharva Veda is the knowledge of magic 
formulas. 

The Vedas are a credible source providing insight about the social conditions of women in Ancient 
India. Academicians argue that women enjoyed a divine lifestyle and status during the Vedic period. 
In those days, women were free to take part in spiritual and mental activities. They were composers of 
sacred chants and could take part at par with men in the religious ceremonies.8 In case there was not a 
son in the family, the woman was allowed to perform the last rites of the father. They were allowed to 
attend fairs and festivals with their loved ones, and could also participate in assemblies or Sabhas in 
the presence of their husbands. Even though the Vedas do not directly address the property rights of 
women, there were no traces of any suppression by husbands or fathers. A reading of the texts of the 
Vedas throws some light on the special treatment accorded to women. For instance, hymns 14.1.6 and 
14.1.20 of the Atharva Veda and hymn 10.85.7 of the Rig Veda stress upon the importance of 
knowledge as being the noblest quality of a wife. Additionally, the Yajur Veda under hymn 16.44 
encouraged women armies, and like the other Vedas, it also promoted equality between boys and girls 
(Hymn 20.9).  

The idea of equality is expressed in the Rig Veda as husbands and wives being equal halves of one 
substance. Marriage was one of the purest of ceremonies and had attached with it a highly sacramental 
character. Child marriage was unfamiliar, and women were allowed to choose their partners. They had 
the right to accept or reject their prospective life partner.  Widow remarriage was encouraged, and Sati 
pratha was prohibited.9 This is a reflection of the social dignity of women in Vedic society. There is 
an absence of any evidence to show compartmentalisation of society, and inter-caste marriages were 
not prohibited. Hymn 10.85 throws light on the position of women as wives. They were considered 
mistress in the household, lifelong companion of the husband and real partner in all his activities and 
religious sacrifices. The entry of a wife into a husband’s family is regarded as an auspicious event 

which brings along with it blessings to the entire household. A newlywed wife is considered to be the 
most respected person in the family.10 As female deities were being worshipped, women too had their 
share of respect and regard and held high moral ground in the eyes of the society. They were considered 
the custodians of purity and perseverance, morality and values. Women enjoyed independence and 
were seen as being self-reliant. Marriage was not considered an obligation or a task that necessarily 
had to be completed, and this is evident by the use of the term Amajur (which means an unmarried 
woman) in Hymns 1.117, 2.17, 10.39.3 and 8.21.15.  

Concerning education, women were capable of performing sacrifices and reading Vedic literature. 
There was great emphasis on education, and sages who imparted knowledge did not discriminate 
between the genders. Students who stayed at the ashrams to study would also help out in the daily 
chores and day-to-day functioning of the ashram, which helped them gain practical knowledge about 
everyday living.11  Like boys, girls were entitled to receive the sacred thread (Upanayana). This 
ceremony formally signifies the entry of girls to the Brahmacharya Ashram stage and to the privilege 
of studying Vedas. Educated women include the Rishikas, the Brahmavadinis (the speaker and 
revealers of Brahaman), and the Sadovadyus.12  The Brahmavadinis would study philosophy and 
theology through-out their life, whereas the Sadovadyus pursue their studies until their marriage at the 
age of 15 or 16. There is no evidence of education among women before the Vedic period, and evidence 
suggests that the Rig Veda is the earliest source for tracing the educational system in ancient India. 

 
8 Freida Hauswirth, Purdah: The Status of Indian Women (1932) at 18 
9 Freida Hauswirth, Purdah: The Status of Indian Women (1932) at 21 
10  Devi NJ, Subrahmanyam K. “Women in the Rig Vedic age” (2014) INT. J. YOGA - PHILOSOP. PSYCHOL. 
PARAPSYCHOL. 2:1-3 
11 Arun R. Kumbhare, Women of India: Their Status Since the Vedic Times (2009) 
12 Nanda Parekar, “Female Education in Vedic Age: Some Observations” (2002) PROCEEDINGS OF THE INDIAN 
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Without any constraint, women were given the freedom to pursue knowledge instead of getting 
married. In addition to being given the opportunity of education, women were also encouraged to 
contribute to the financial stability of the family. The Rig Veda describes women as playing a stellar 
role in the orientation of family life. They took up occupations of weaving, spinning and needlework. 
They also mastered the fields of fine arts, music and dance.  

Scholars across the globe have refuted this view, and there continues to remain an unclear 
understanding of what the actual position of women was during the Vedic period. It is undebated, that 
post the Vedic age (which may or may not have been the golden period), the status of women 
diminished. They were accorded differential treatment and had little to no say in the religious and 
spiritual matters. Their share in property became a matter of contention, and unlike the male members 
of the family, they were not given the opportunity of education and working outside the household. 
Religious ceremonies could no longer be performed by women, and their voices were suppressed as 
society progressed. 

 

SMRITIS AND THE DECLINE IN STATUS 

Though it continues to be a matter of debate, yet many scholars agree that the Vedic Age between 
1700 and 500 BC can be called the “Golden Age for women.” There is less controversy on the fact 
that the period that followed this Golden Age witnessed the declining status of women. Some literature 
suggests that by 500 BC, women were placed on the same level as that of Shudras.13 Scholars contend 
that there was a drastic change in the way women were treated with the introduction of the Smritis as 
a source of Hindu Law.  

Smriti in Sanskrit means “that which is remembered.” Smritis are the institutes which enounce the 
rules of Dharma. Unlike the Vedas (also known as the Srutis), they are not of divine origin. Instead, 
they are human compositions. They were made to regulate conduct and guide individuals on matters 
of discipline and daily activities. They list the codes and rules governing acts of individuals, the 
community, the society and the nation.14 In the post-Smriti period, which commenced at about 7 AD, 
a large number of explanatory and critical commentaries were written on Hindu law. They had the 
effect of consolidating and enlarging the law. The Smritis in part was based in part on immemorial 
customs, which had to be preserved and kept intact. The law promulgated in them was traditional. The 
law was also found in the practices and usages which had prevailed under them. Traditional law was 
grounded in immemorial custom.15  

The codes associated with Manu are considered among the most authoritative sources of Hindu law. 
The Manusmriti, or the “Laws of Manu”, is the most widely respected text which contains practical 

tenets for a person’s religious and everyday activities. It addresses a variety of topics from the caste 

system, to marriage, to inheritance. It brings together previous writings on Dharma. It discusses the 
relationships between social and ethnic groups, between men and women, the organisation of the state 
and the judicial system, reincarnation, the workings of karma, and all aspects of the law.16 Under 
Chapter 5, the Manusmirti discusses the status and duties of women in Hindu society. It also guides 

 
13  Anand A. Yang, Whose Sati? Widow Burning in Early Nineteenth-Century India, in 1 WOMEN AND SOCIAL 
REFORM IN MODERN INDIA 21, 30 (Sumit Sarkar, Tanika Sarkar eds., 2015) 
14 Aalok Sikand, “ADR Dharma: Seeking a Hindu Perspective from the Holy Scriptures of the Mahabharata and the 

Bhagvad Gita” (2007) 7 PEPP. DISP. RESOL. L. J. 323, 326  
15 MULLA, HINDU LAW 5 (21 ed., 2012) 
16 Deborati Halder; K. Jaishankar, Property Rights of Hindu Women: A Feminist Review of Succession Laws of Ancient, 
Medieval, and Modern India, 24 J. L. & RELIGION 663, 688 (2008) 
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families and couples on their role in society. 17  Manusmriti is the basis for the Mitakshara and 
Dayabhaga schools of Hindu law. 

Women were oppressed because of the social customs and traditions, which included but were not 
limited to, child marriage, Sati, Purdah, and lack of education.18 Women had restricted property rights, 
evidence of which could be found in the Manusmriti itself.19 Derogable treatment was also visible in 
the affair of marriage. Traditionally, the Vedas and Ancient India recognised eight forms of marriage.20 
The central duty of a father towards his daughter is to get her married at the earliest opportunity.21 

Additionally, according to the Vedic marriage rites, a woman is first married to Chandra, the moon-
God, and then to Vishwasu, the Gandharva. This is followed by her marriage to the fire-God, Agni and 
lastly to her husband.22 A woman was traditionally allowed to have four husbands if any of her 
previous husbands could not father a child due to impotence. These sacred ceremonies of marrying her 
to three Gods, and then to her husband was a method to put a cap on her freedom. In the Vedic time, 
a man was allowed to marry a woman of a status equal to him, or lower. It was believed that Kalyug 
would be the age where a woman married a man of a status lower than herself, i.e. the man marries a 
woman of higher stature. Hymns 8.364 and 8.365 of the Manusmriti allow marriage between a man of 
a higher caste with a woman of a lower caste, but strictly prohibit marriage if the woman is of a higher 
caste and the man of a lower caste. Even in marriage, women could only participate in the religious 
acts of their husbands and not as an independent agent23 (hymn 5.185). According to the Hindu 
scriptures, a good wife was one whose mind, speech and body were kept in subjection by her 
husband.24 The woman was discouraged from working (hymn 5.150).  

Marriage and education are just a few instances that show the pitiable status women were given. Apart 
from this, caste-ridden prejudices were legitimised by the Hindu society.25 Caste and gender norms by 
the religious elite have suppressed and marginalised the lower-class women, subjecting them to more 
significant forms of injustice. These norms are justified as being an essential part of religious practices. 

 

PERSONAL LAW AND WOMEN’S RIGHTS IN PRESENT SOCIETY 

Among all the developing countries, India perhaps has one of the most complex patriarchal systems. 
Women have been the subjects of this harsh, patrilineal society. Gender inequalities are enshrined in 
modern, contemporary law. Religious laws and religious norms continue to be of significant influence 
in modern society. 

Religious personal laws in India have been a part of constant debate and discussion, because they give 
fewer rights to women than men, even though the right to equality is a fundamental right provided in 

 
17 Archana Sridhar, “The Conflict between Communal Religious Freedom and Women's Equality: A Proposal for Reform 
of the Hindu Succession Act of 1956” (2002) 20 BERKELEY J. INT'L L. 555, 574  
18 Ila Patel, “The Contemporary Women’s Movement and Women’s Education in India” (1998) 44 INTERNATIONAL 

REVIEW OF EDUCATION 158, 155 - 175  
19 Deborati Halder; K. Jaishankar, “Property Rights of Hindu Women: A Feminist Review of Succession Laws of Ancient, 

Medieval, and Modern India” (2008) 24 J. L. & RELIGION 663  
20 DEVDUTT PATTANAIK, JAYA: AN ILLUSTRATED RETELLING OF THE MAHABHARATA, 44 (2010); See 
also Giri Raj Gupta, “Love, Arranged Marriage and the Indian Social Structure” (1976) 7 JOURNAL OF COMPARATIVE 
FAMILY STUDIES 75, 76  
21 Dr. Kavita Sharma, “Women Ascetics in Mahabharata” (2011) A Journal of Gender and Heritage  
22 DEVDUTT PATTANAIK, JAYA: AN ILLUSTRATED RETELLING OF THE MAHABHARATA, 48 (2010) 
23 Dr. Kavita Sharma, “Women Ascetics in Mahabharata” (2011) A Journal of Gender and Heritage 
24 Nehaluddin Ahmad, “Modern Debate on the Socio-political Rights of Muslim Women” (2012) 1 ASIA PACIFIC 
JOURNAL ON HUMAN RIGHTS AND THE LAW, 42, 42 - 64  
25 Zoya Hasan, Gender, “Religion and Democratic Politics in India” (2010) 31 THIRD WORLD QUARTERLY, 941, 939-
954  
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the Indian Constitution 26 . Religious laws in India intersect the Constitutional framework in the 
country’s legal system. They govern matters of marriage and divorce, guardianship and adoption, 
maintenance, inheritance and succession. India’s family laws provide unequal gender rights in many 

aspects. The history of personal laws unfolds a story of suppression and governance that has been used 
to the disadvantage of women in Indian society.27 These sets of personal religious laws are matters of 
public debate and jurisprudence, especially in terms of their relationship with Constitutional law and 
criminal laws.28 Their most notable feature is the attention that the traditional practices attach to the 
spoken and unspoken, written and unwritten questions of the rights of minorities and majorities. 

Marriage, or Vivāha, is considered the most important of all of the Hindu sacraments. The 
solemnisation of Hindu marriages is a matter of social conventions and elaborate rituals. It involves 
the dramatisation of social norms and related beliefs.29 In traditional Hindu marriage, the state had 
little to no role. Marriage was mainly a private affair within the social realm. The Hindu society 
legitimised and publicly registered all proper Hindu marriages. The rituals dramatised the centrality of 
marriage as an institution which was cultural, social and religious. It was seen as the “microcosmic 
equivalent of the macrocosmic togetherness of the Universe.” It was the involvement of the British 
that administration of Hindu marriages became an issue of central importance for lawyers. They sought 
fixed rules to determine the solemnisation and legal validity of Hindu marriages.30 

In the present society, Hindu marriages are governed by the Hindu Marriage Act, 1955. Scholars argue 
that specific requirements laid down under the statute do not find their origin in the Vedic stages. The 
ritual of saptapadī, for example, is given prominence under Section 7(2) of the Act but it can be traced 
only as far as the realm of classical Hindu law. These vows imply marriage to be an exclusive union. 
Under the Hindu Marriage Act, 1955 parties are free to solemnise their marriage by customary rites 
and ceremonies prevalent on either side. However, such ceremonies and rituals must be proven to be 
ancient, continuous and definite. That should have been recognised either in the community of the 
bride or bridegroom. The absence of essential ceremony rites and the ceremonies would amount to 
failure of ceremonial marriage or solemnisation of marriage. The Hindu Marriage Act, while 
maintaining the divine character of marriage, has introduced some essential provisions which changed 
the nature of marriage under Hindu law, and expanded the rights of women. Section 5(1) of Hindu 
Marriage Act, 1955 prohibits bigamy, Section 11 makes a bigamous marriage void, and Section 17 
makes it a penal offence under section 494 and 495 of Indian Penal Code.  

Divorce was unthinkable in the Smritis. Hindu law strictly did not allow for divorce except in specific 
communities in the lower-strata where it was permitted according to custom.31 Hindu Marriage Act, 
1955 has made changes by providing specific matrimonial remedies to Hindu women. Under the 
present legislation, a decree of divorce dissolving the marriages may be obtained by the husband or 
the wife on the grounds set out under Section 13 of the Hindu Marriage Act, 1955. It is noteworthy 
that in addition to the grounds laid down for both the parties, specific exceptional grounds have been 
provided for the wife32. Women’s economic interdependence arises from unequal rights in property 

and succession. The 2005 Amendment to the Hindu Succession Act, 1956 elevated the status of women 
by granting coparcenary rights to the daughter. 

 
26 Article 14, The Constitution of India, 1950 
27 Archana Parashar, “Gender, Inequality and Religious Personal Laws in India” (2008) 14 THE BROWN JOURNAL OF 
WORLD AFFAIRS, 103, 103 - 112  
28 Kalpana Kannabiran, India, in FEMINIST ADVOCACY, FAMILY LAW AND VIOLENCE AGAINST WOMEN 51 
(Afkhami, Erturk & Mayer, eds., 2019) 
29 WERNER F. MENSKI, HINDU LAW: BEYOND TRADITION AND MODERNITY 273 (2008) 
30 WERNER F. MENSKI, HINDU LAW: BEYOND TRADITION AND MODERNITY 273 (2008) 
31 MULLA, HINDU LAW 819 (21 ed., 2012)  
32 Section 13(2), Hindu Marriage Act 1955 
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CONCLUSION AND SUGGESTIONS 

International law recognises a community’s right to observe and apply religious laws as a part of the 

broader umbrella of the right to religion. The question that legitimately follows is whether 
internationally recognised human rights obligations can be applied to the legal proceedings of religious 
courts, and additionally whether women’s human rights can be applied in those courts. These are 
pressing concerns because there does not exist a uniform law that can be applied across all religious 
communities in a state, nor can there be a uniform law to apply across a particular religious community 
across several States. Personal laws are relegated differently across different nations of the world. In 
India, for example, personal laws are governed by the religious community, but they can also be 
applied across the secular courts. In Bangladesh, which recognises itself as a Muslim State, personal 
laws originate from religious communities but may be applied across the Family Courts. In Israel, on 
the other hand, the jurisdiction lies primarily with the religious tribunals, and the decisions of the 
religious appellate courts are subject to limited judicial review by the secular Supreme Court. In Sri 
Lanka, family law is communal and enjoys a purely customary religious character, and the Muslim 
minority religious courts have special jurisdiction. In such courts, the cases are decided by Qazis. The 
judgements can be appealed to the Supreme Court, which enjoys a secular character. 

A highly discussed and controversial topic in the field of Human Rights is the extension of the right to 
freedom of religion, to freedom from religion. One of the most controversial ongoing debates that have 
made its way on an international platform involves the tension between women’s equality and religious 
freedom. Though this is true, however, it is not only women’s right to equality that is affected by a 

community’s right to religious freedom but also a woman’s individual right to religious freedom. 

The right to freedom of religion must co-exist with the prohibition on discrimination on the basis of 
religion, with that on the basis of sex. This co-existence has led to a struggle where women are claiming 
equality and empowerment against the requirements of religion.33 Under the principles of International 
Law, the prohibition of discrimination on the grounds of race has come to be recognised as jus cogens. 
The prohibition of discrimination on the grounds of gender is less recognised in international law. The 
prohibition on the grounds of religion is nowhere close to reaching such a status yet34. Therefore, this 
must be encouraged among States. 

i. Re-interpretation of texts 

Women’s rights were more well defined and more prominent during the making of religious scriptures. 
The sources of religious laws such as the Vedas and the Qur’an inculcate the provisions of equality 

and respect for women. Women were given dignity and were placed at a level equal to men. Over the 
years, these scriptures have been interpreted and re-interpreted by men in positions of authority who 
use their power to suppress the human rights of women. Religious texts are interpreted in a way that 
not only accords them special authority, but such traditional interpretation also contrasts with the 
secular norms of textual interpretation. Members of religious discourse communities have developed 
unique manners of interpreting scriptures.35 

The requirement in the present society is not the severance of ties from faith and religion, but rather 
the re-interpretation of religious texts for the modification of social norms. This modification is 

 
33 Christine Chinkin, Women’s Human Rights and Religion: How do they Co-exist?, in 6 RELIGION, HUMAN RIGHTS 
AND INTERNATIONAL LAW 53, 54 (Javaid Rehman, Susan C. Breau eds., 2007) 
34 ANAT SCOLNICOV, THE RIGHT TO RELIGIOUS FREEDOM IN INTERNATIONAL LAW: BETWEEN GROUP 
RIGHTS AND INDIVIDUAL RIGHTS 128 (2011) 
35 Charles A. Elster, “Authority, Performance and Interpretation in Religious Reading: Critical Issues of Intercultural 

Communication and Multiple Literacies” (2003) 35 JOURNAL OF LITERACY REVIEW, 676, 663 - 692  
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particularly required for re-defining women’s roles in the social sphere. The re-interpretation of 
religious texts must take place from a fresh, feminist perspective. This task is not an easy one. Certain 
secular feminist scholars argue that feminism cannot be reconciled with religion since the latter has 
been the source of oppression for women across the globe. Even though it would not be easy to read 
between the lines, re-interpretation is the need of the hour. This can take place in different ways.36 
Firstly, re-interpretation can be through parallel construction, where two sentences with parallel and 
equivalent syntax are used to derive a hidden meaning. The second interpretative strategy is by 
assuming similar words in different contexts. Thirdly, multiple meanings may be found in a single 
text, which allows for interpretation of the text according to what is felt necessary for the demands of 
the society. The literal meaning of scripture is augmented by the mystical meaning. 

ii. Lack of effective national instruments 

The discrimination of women about the right to religious freedom is fueled by religious institutions, 
patriarchal society, as well as State policies and laws. The right to freedom of religion has been 
interpreted by the judiciary in a way that favours religious leaders to have the ability to silence internal 
dissent and insulate their ‘religion’ from change. States have ceded the individual human right to 

freedom of conscience and belief to patriarchal religious institutions. In addition to this, they pursue a 
policy of non-interference with religion. These factors result in an acceptance that the clash between 
women rights and religion is inevitable and unchangeable. As a consequence, the world has effectively 
denied women the freedom of conscience and belief. This denial has had and continues to have a 
crucial impact on gender equality as a whole.37 

International human rights instruments have not been able to address the conflict between the 
application of religious freedom, and the women’s right to equality and individual’s religious 

freedoms. The existing human rights framework provides neither a mechanism nor any hierarchy to 
resolve conflicting claims between the right of religion with the human rights of women. There does 
not exist any hierarchy in international law between freedom of religion and equality based on sex.38 
The struggle for equality and empowerment is an ongoing one, and the protagonists and decision-
makers have the power to determine their priorities.39 Despite the increasing number of treaties and 
conventions that address the concerns of women, the human rights regime leaves a wide gap between 
the normative claims and the implementation capabilities. Women continue to emerge as one of the 
most vulnerable groups. Textually, they may enjoy a host of rights under international instruments, but 
the reality is different from what is given on paper. 

The prominence of religion over women’s human rights in countries like India fuels the claim that 

human rights are not universal, but rather a Western construct imposed through “a contemporary form 
of imperialism” that do reject the distinctness of culture or traditions.40 International instruments 
should be interpreted in a way that includes a right not to be discriminated against based on sex by 
religious laws, practices, customs or institutions. Currently, no binding international document has 
these provisions. There is the requirement of forces to accelerate the movement of international law 
towards justice for women.41 

iii. Role of the State 

 
36 Ibid 
37   Alison Stuart, Freedom of Religion and Gender Equality: Inclusive or Exclusive?, 10 HUMAN RIGHTS LAW 
REVIEW, 458, 429 - 459 (2010) 
38 Ibid 
39 Ibid at 53, 56 
40  Ibid 
41  Alison Stuart, Freedom of Religion and Gender Equality: Inclusive or Exclusive?, 10 HUMAN RIGHTS LAW 
REVIEW, 458, 429 - 459 (2010), at 62 
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It is difficult for India to address the issue of discrimination of women in religious ceremonies or areas 
of personal laws, especially because there does not exist any common jurisdiction such as a Uniform 
Civil Code. However, the absence of legal recognition to the personal law system can result in the 
further discrimination of women, and this must be duly recognised and prevented by the policymakers.  

It becomes more difficult for a State to address the concerns of women’s human rights and equality 

when there is a formal recognition of a community’s right to freedom of religion. Even when religious 
institutions are being accorded the fundamental right to freedom of religion, they should not be able to 
curtail women’s human rights in their internal organisations. Whatever happens in religious 

communities should be the concern of national and international law. Secular courts applying religious 
laws of minority communities should exercise particular care to base restrictions on international laws, 
instead of guaranteeing equality based on majoritarian religious beliefs that govern a society. 

Religious freedom should not be restricted to a community, but instead should be viewed as an 
individual’s right, which cannot be superseded by the rights of the community. A claim of community 

religious freedoms should not be allowed to override the religious freedoms of a woman who is a part 
of that religious community. A woman’s choice to religious freedom must also include the ability of a 

woman to belong to the faith of her choice, which may or may not be the same as the one in which she 
is born. For women, the realisation of religious freedom is seen from two aspects. It is inclusive of 
realising their freedom within the religion, and freedom from the religion. This suggestion is in sync 
with the conclusion arrived at by the United Nations Human Rights Committee in General Comment 
28. 

Achieving this measure is easier said than done. There are many stages and steps involved which may 
act as obstacles. Even if the religious personal status is not given formal legal recognition, unofficial 
religious practices continue to exist at the local levels. On a legal platform, the State delegates 
jurisdiction in matters of personal laws to the religious communities, which results in the weakening 
of the principles of equality within the community, and causes further subjugation of women. This 
discrimination is stronger in minority communities, and women of these communities are harmed 
twice. The real test, thus, lies at balancing the competing interests of the community with the rights of 
the women. Such a balance must take into account the fact that neither gender nor religion operates in 
isolation from caste or ethnicity. 

The impact of religious laws and human rights must be assessed in specific contexts. We must take 
into consideration the cultural and religious settings along with the interlocking effects of race, caste, 
ethnicity, class and the role of the State in constructing and promoting ideologies of gender and 
religion, and international political and economic relations.
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LIMITATIONS TO THE ESSENTIAL RELIGIOUS PRACTICE OF AZAN – A 
COMPARATIVE OUTLOOK 

- Omkar Padalkar1 & Shrirang Ashtaputre2 

 

INTRODUCTION 

Humans cannot exist without law – such is the dependency that its absence might drive one out of his 
mind, a milieu similar to a drug addict in a rehabilitation centre. Such is the command that men are in 
thrall by the Law and its allied system – but unlike social instances of enslavement throughout the 
world, it appears that we have voluntarily imposed certain limitations and regulations on daily affairs 
for a greater purpose of peace and prosperity. These basic rules, which constitute the very essence of 
jurisprudence, then promise to combat social chaos which, if prevalent, would imply the extinction of 
mankind. Law has been imposed upon us by the Gods, some say, for assuring that His epic creation 
thrives; others point out that men themselves, for crushing anarchy and “restoring order”, willingly 

gave up their rights to a sovereign who would then govern as the Head for directing people and shaping 
the destiny of the State. Customs and then Religions, since time immemorial, have played a pivotal 
role in molding not just the conscience of its followers, but also controlling unjust and inhumane 
actions in order to maintain harmony, thereby emphasizing upon self-realization and progress – while 
the former suggested measures for survival, the latter taught how to live. These two independent 
entities nevertheless, comprised and constituted the Law – based on practices regulated by religion, 
severely punishable with social exclusion or death. Thus, the word of God was now formed by men 
for feeding their own egos and asserting their power, at the expense of the core essence of the 
Scriptures. In every institution, irrespective of its geographical location, the legal mechanism was 
vested with the responsibility of assuring Justice – which is a broad concept. A movement which 
commenced from ‘Tit for Tat’, i.e., causing damage to the offender (when found guilty) corresponding 

to the extent of loss incurred by the victim, today, justice includes other significant rights such as 
equity, deep conscience and fairness in every possible sector. Naturally, inclusion of what we today 
refer to as Principle of Natural Justice indicates a tremendous shift from undoing the wrong committed 
against the victim to giving the accused a chance to realize all his legal remedies before a competent 
Court of Law, which, would then be the only effective forum within that State to decide upon his guilt 
and accordingly impose a punishment. Interestingly, justice is an ancient concept and in fact, the very 
modus operandi of Law has been interpreted for assuring the same to the deserving. In Hinduism, for 
instance, the Dharma vested this “Descendant of the God” to lead the masses without disregarding the 

Scriptures- Law, was to be utilized as an instrument not just for protecting the rights of the ‘citizens’ 

but also those of the State which fell under its jurisdiction.  However, owing to the French Revolution 
and the inauguration and imposition of the American Constitution and the Bill of Rights, Justice gained 
influence and power which it utilized owing to its vigilant and transformative legislature to mould the 
Law in a manner that the former could reach every nook and corner of the nation. As transport became 
efficient, colonism gained pace, resulting in what the Authors would refer to as “Imperial 

Globalization” – naturally, the Western Culture, which was relatively free from superstition and 
illogical sanctions was regarded as sacrosanct; rising individualism engendered a scenario whereby 
people realized that their religions promoted injustice and subsequently, were deemed abhorrent. In 
India itself, Social Reformers such as Raja Ram Mohan Roy and Mahadeo Govind Ranade and their 
likes were responsible for Indian Social Renaissance - religious practices were reformed and codified 
for eliminating social disorder and other malpractices, consequently assisting Law to serve its purpose. 
Despite Codified Legislations, justice in its modern definition (upbringing the improvised without 
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balancing the Rights of the Able) seems to be inoperable before Personal Laws since it is unclear, even 
today, as to whether they constitute a Law within the meaning of Article 13 of the Constitution.  For 
instance, Masilamani Mudaliar v. Idol of Sri Swaminathaswami Thirukoil3 held that Laws must be 
consistent with the Constitution lest they become void under Article 13 if they violate fundamental 
rights.  

But, the Supreme Court in Krishna Singh V. Mathura Ahir4, while assessing whether a Shudra could 
become a Sanyasi held that Part III of the Constitution does not touch upon the Personal Laws. Hence, 
the Authors opine that there is a dire need of bringing Personal Laws well within the meaning of the 
said Article so as to safeguard the rights of people who continue to suffer on the account of certain 
religious practices owing to Personal Law mandate besides for promoting the righteous meaning of 
‘secularism’ in India.   

Part III of the Constitution of India, 1950 allows people to practice religion freely, undertake religions 
practices for the same purpose and goes to the extent of protecting all rituals and rites – it guarantees 
protection to rituals, observances, ceremonies and modes of worship which are essential or integral 
part of the religion. Specifically, it shelters the essential practices of a religion, which can be 
understood as the primary beliefs upon which it is founded and includes all those activities which are 
fundamental to follow a religious belief – such must be the importance that their exclusion would 
destroy the very religion itself 5 . 

Therefore, the test to determine whether an element or practice is quintessential to a religion is to find 
out whether the nature of the religion will be changed without it. If the omission of that part or practice 
could result in a fundamental change in the character of that religion or in its belief, only then can such 
a practice be treated as essential. 

However, the free exercise of this right is subject to public order, morality and health – in simple 
words, only those religious practices which do not violate these restrictions shall be permissible6. 
Empirically, a Personal law promoting a practice which is in violation of other Fundamental Rights is 
liable to be chalked off – the right to practice religion is not an absolute right: 

“…. What is permitted or not prohibited by a religion does not become a religious practice or a 
positive tenet of a religion. A practice does not acquire the sanction of religion simply because it is 
permitted. Assuming the practice of having more wives than one or procreating more children than 
one is a practice followed by any community or group of people, the same can be regulated or 
prohibited by legislation in the interest of public order, morality and health or by any law providing 
for social welfare and reform which the impugned legislation clearly does.”7  

Such an elucidation gives the Courts unfettering power to discard all those practices which violate the 
Fundamental Rights of the citizens simply by assessing the extent of its value in a particular religion 
– empowering it to omit social evils which have persisted till date; its watchful and reformative 
approach has led to the following developments8:  

1. Permitting Harijans to enter Hindu Temples9 
2. Cow Slaughter Ban held not to be integral to Islam10.  

 
3 [1996 AIR 1697]  
4 [1980 AIR 707]  
5 Commissioner of Police v. Acharya Jagdishwarananda Avadhuta, 2004 (12) SCC 770 
6 Shri Venkatrama Devaru V. State of Mysore [AIR 1958 SC 255]  
7 Javed V. State of Haryna [2003 (8) SCC 369]  
8 Mentioning a Few 
9 Sastri Yagnapurushdasji v. Muldas Bhunderdas Vaishya [1966 AIR 1119]  
10 Mohd. Hanif Qureshi v. State of Bihar [1959 SCR 629]  
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3.  Prohibition on Ananda Margis for carrying daggers, trishuls and skullsand even performing 
Tandava dance in public places since these activities were not essential to religion11.  

4. Prohibition on religious institutions to issue directions which are against the Fundamental Rights 
of the Citizens12.  

5. Allowing Menstruating Women to visit the Sabrimala Temple - Rule 3(b) of the Kerala Hindu 
Places of Public Worship Act which barred entry of women in the Temple was held to be in 
violation of Articles 14, 15, 19(1), 21 and 25(1) of the Constitution13.  
“Devotion cannot be subjected to Gender Discrimination.” 

6. Allowing Menstruating Women to visit Haji Ali Dargaah14 since being a Public Charitable Trust 
imposes a responsibility upon the State to ensure that it does not discriminate on the Basis of caste, 
religion and gender.  
“The objects of the Haji Ali Dargah Trust are in respect of purely secular activities of a non-
religious nature, such as giving loans, education, medical facilities, etc. Neither the objects nor 
the Scheme vest any power in the trustees to determine matters of religion, on the basis of which 
entry of woman is being restricted.”  

7. Talaq-e-biddat, the irrevocable form of Talaq, which could be pronounced in the absence of the 
wife, and even without her knowledge was struck down since this form of irregular Talaq was not 
considered to be an essential practice of the religion under Article 25 of the Constitution and since 
it gave arbitrary power to annul the marriage, it was held to be in violation of Article 14 of the 
Constitution15.  

From the aforesaid, it is lucid that the Indian Judiciary has led to gradual shift from the previous 
meaning of Justice, which was solely restricted to abide by the Law- the Courts have, on several 
instances, held the Right to Life above all the other rights, thereby giving it a positive and reformative 
nature. Consequently, its utilitarian embodiment impacts the Right to Religion – its effects are what 
the Courts held above, though, it is crystal clear that one custom essential to religion cannot be 
dismissed on any ground. For instance, Justice Indu Malhotra, in her Dissenting Judgment had stated 
that: 

“If women between the age of 10 to 50 years are permitted  entry, it  would  result in changing the    
very character/nature  of  the  deity,  which  would  directly  impinge on the right of the devotees to 
practice their religion guaranteed  by Article 25(1) of the Constitution.”16   

 Life, in the eyes of Law, is where the all the requisites for survival are available to the people, and 
also includes Right to stay in a clean and healthy environment17, implying the Right to stay in a 
Pollution Free Space, which was interpreted by the Allahabad High Court, , to prohibit the usage of 
loudspeakers for recitation of Azan. Whether the exclusion of loudspeakers affects the essence of Islam 
shall be discussed below after relying upon several verdicts rendered by other Courts in India upon the 
same subject matter, thereby examining the extent to which these Practices can function without any 
hindrances in the society.  

 

LOUDSPEAKERS FOR AZAN – THE PROBLEM? 

 
11 Acharya Jagadishwaranada Avadhuta and Another Vs. Commissioner of Police, Calcutta [1984 AIR 512]  
12 Vishwa Lochan Madan vs. Union of India & Ors.  [WRIT PETITION (CIVIL) NO. 386 OF 2005]  
13 Indian Young Lawyers Association vs The State Of Kerala [WRIT PETITION (CIVIL) NO. 373 OF 2006]  
14 Dr. Noorjehan Safia Niaz And 1 Anr vs State Of Maharashtra And Ors [016 SCC OnLine Bom 5394]  
15 Shayra Bano V. Union of India [(2017) 9 SCC 1]  
16 Supra 13 
17 Milk Men Colony Vikas Samiti v. State Of Rajasthan [(2007) 2 SCC 413] 
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Islam, although an offshoot of Judaism, denied the position of a mediator between the God and the 
People ((like the Pope) and disbanded various rituals that were exercised and propounded by the Jews. 
The very term, Islam, means “submission to the Will of God” – a strict abidance to the lifestyle 
elucidated in the Holy Quran so complied by Prophet Mohammed would assure a place in the Heaven 
was set forth as the belief - offering Prayers was considered integral to Islam and its voluntary 
ignorance is also punishable with a place in Hell, after Death: 

“(The people in Hell will be asked:) What has caused you to enter Hell? They will say: We were not 

of those who used to pray…”18  

Back when Islam was stemming as a Social Reformation Movement in modern day Saudi Arabia and 
the aforesaid Rules had just been devised for assuring “better spiritual connectivity with the Almighty”, 

the revered Prophet and his Followers were contemplating on ways to draw attention of Muslims to 
prayer times, i.e. the Salah. Amidst the deliberations, Abdullah ibn Zaid approached Prophet 
Muhammad and told him about a “Beautiful Dream” of a man wearing green garment teaching the 
words of the Azan, advising him to utilize them to invite people for Prayers. Identifying truth behind 
the same, the Prophet directed him to teach the words of Azan to Bilal – thereafter, the voice of Bilal 
resounded throughout the Madinah and witnessing gathering around Masjid Al-Nabawi, the Prophet 
declared Azan as the official call to the Salah19.  

Unlike Hinduism, this branch of the Abrahamic Religion believes in bringing the entire world under 
its faith – irrespective of the Historical proofs and evidences, Islam primarily aims at proselytizing the 
masses by inviting their attention to the tenants of their religion and consequently, reason with them 
in ways that are best20 and the loud recitation of Azan makes this rather tedious task simple.  

Reading the aforementioned together, it is coherent that Loud recitation of Azan is not only an 
inseparable element of Islam, but its intention to draw the attention of Non-Muslims to their Spiritual 
Views is well protected within the meaning of its Article 25 as “Propagation of Religion” – it has been 
interpreted as expressing religious views for the edification of others21, specifically connoting the right 
to communicate a person’s beliefs to another person or to expose the tenets of that faith, excluding  the 

right to ‘convert’ another person to the former’s faith22. In simple words, to propagate a religion in 
India means to explain to the masses the beauty their religion holds, ways in which seeks to refine 
human existence etc. giving them the choice to accept the same – in India, Muslims resort to 
Loudspeakers with the view of enhancing the practice of reciting Azan, justifying the same on the 
grounds of increased pollution which makes the Muezzin incapable of reaching out to fellow Muslims, 
thereby failing to perform the duties so mandated the Quran. However, they fail to realize that in 
today’s world, the continuous recitation of Azan has become a matter of annoyance – in India, the 
same matter has been brought before several Judicial forums, the recent one (as of 09.01.2020) being 
before the Allahabad High Court in Masroor Ahmad And Another V. State Of U.P. And Others23.  

In the said Case, the Administrative Authorities, after confirming that the License for utilizing 
loudspeakers in the Mosques had expired and on account of use of sound amplifying system in the 
area, there existed a grave tension amongst the villagers comprising of persons of both religious groups 
of Hindus and Muslims – for maintaining order, the License was not granted. Affirming the stance of 
the Authorities, the Court consolidated the established principles that no religion prescribes or preaches 

 
18 Qur’an 74:42-43  
19 Bukhari :: Book 1 :: Volume 11 :: Hadith 578 Bukhari :: Book 1 :: Volume 11 :: Hadith 577 Bukhari :: Book 1 :: Volume 
11 :: Hadith 579  
20 An Nahl ('The Bee', 16:125) 
21 Ratilal Panachand Gandhi v. The State of Bombay & Ors. [1954 AIR 388]  
22 Stainislaus Rev v. State of MP [1977 AIR 908]  
23 [WRIT - C No. - 43167 of 2019]  
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that prayers are required to be performed through voice amplifiers and if there is such practice, it 
should not adversely affect the rights of the others including that of not being disturbed24 and that 
nobody has a right to practice religion in a way so as to invade privacy of others25 for concluding the 
recitation of Azan for 2 minutes 5 times a day is capable of causing Noise Pollution – that is to say, 
that the Court, in the light of the aforesaid Judgments,  was of the view that using Loudspeaker for the 
Azan is not “essential to Islam”. Reliance was placed on Re Noise Pollution26, whereby the Apex Court 
had averred that cannot claim fundamental right to create noise by amplifying sound of his right to live 
in peace, comfort and quietness of his house: 

“None can claim a right to create noise even in his own premises which would travel beyond his 

precincts and cause nuisance to neighbors or others.”  

Besides, the Apex Court’s guidelines for regulating the loudspeakers in religious places such as 
Temples, Mosques, Churches, Gurudwaras among others, it also interpreted Article 19(1)(a) of the 
Constitution, i.e., Freedom of Speech and Expression to be inclusive of the right to listen or to decline 
to listen to a particular sound: 

“If anyone increases his volume of speech and that too with the assistance of artificial devices so as 

to compulsorily expose unwilling persons to hear a noise raised to unpleasant or obnoxious levels then 
the person speaking is violating the right of others to a peaceful, comfortable and pollution-free life 
guaranteed by Article 21.” 

 This scenario, however, was also witnessed before the Calcutta High Court, in Moulana Mufti Syed 
Md. Noorur V. State Of West Bengal And Ors.27, whereby it had declared that citizens have a right to 
be protected against excessive sound under Article 19(1)(a) of the Constitution:  

“Traditionally and according to the religious order, Azan has to be given by the Imam or the person 
in-charge of the Mosques through their own voice, this is sanctioned under the religious order. Right 
to religion by any stretch of imagination cannot be held, that in order to practise, profess and 
propagate, microphone has become an essential part of the religion..”  

The aforesaid Rationale has been inspired from a previous Judgment of the Calcutta High Court itself, 
in Om Birangana Religious Society v. State28 answered in negation to the following issue:  

“Whether right to use microphones for the purpose of Azan is an integral and essential part of Muslim 

religion?” 

Lastly, the Bombay High Court too, vide Order in 2014, had then directed the police to prohibit 
religious places from using loudspeakers for Azans of Bhajjans between 10 pm and 6 am29.  

The Indian Judiciary therefore, appears to place quality of Life above individual human sentiments, 
resulting in the birth of a new wave of religion, what the Authors refer to as “Humanism” – it therefore 
become necessary to undertake a comparative outlook for assessing the stance of foreign Legislatures 
and Judiciaries for truly realizing the extent of our magnificent feat towards the welfare of the mankind.   

 

 
24 Church of God (Full Gospel) in India Vs. K.K.R. Majestic Colony Welfare Association and others, [2000 (7) SCC 282]  
25 Sant Kumar and others Vs. Collector, Saharanpur and others [1999 (2) AWC 1664]   
26 [Writ Petition (civil)  72 of 1998]  
27 [AIR 1999 Cal 15]  
28 [100 CWN 617]   
29 The Logical Indian No Azan, Bhajjans  From 10PM To 6AM – Bombay High Court. As retrieved from:  
https://thelogicalindian.com/news/no-azaan-no-bhajans-from-10pm-to-6am-bombay-high-court/ ) 

https://indiankanoon.org/doc/1199182/
https://indiankanoon.org/doc/1378441/
https://indiankanoon.org/doc/1347766/
https://thelogicalindian.com/news/no-azaan-no-bhajans-from-10pm-to-6am-bombay-high-court/


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

 

Page | 342  
 

CONCLUSION 

It is undisputed that the Prayer, 5 Times a day is an integral part of Islam – however, the usage of 
Loudspeakers not being prescribed for in the Holy Scriptures has given the Authorities the right to 
curb its usage in general interests. Interestingly, India is not the only country where such a ban has 
been prescribed for or regulated – for instance, the Rwandan government banned mosques from using 
loudspeakers during the call to prayer in the capital city Kigali30. In Ghana, the Environment Minister 
Kwabena Frimpong-Boateng has directed the Imam to use Whatsapp for inviting everyone for Prayer 
– this, in his opinion, would help in reducing Noise Pollution in Accra31. While a Dictatorial China 
removed around 300 Loudspeakers after receiving Complaints regarding Noise Pollution32, Mosques 
in Lagos have been advised to take down external speakers from worship centers and adhere to noise 
limits of 60 decibels during the day and 50 decibels at night—similar to noise level stipulations in 
the United Kingdom’s Environment Protection Act of 1997 33 . While the foregoing are all 
Governmental actions, certain private individuals, in their independent capacity too, have tried 
restraining the usage of Loudspeakers during the course of Azan – in Garden Cities Incorporated 
Association Not For Gain v Northpine Islamic Society34, wherein the developer sold property to the 
Respondent for erecting a Mosque, whereby it was agreed that the latter was forbidden from resorting 
to sound amplification for preventing nuisance or disturbance. On realizing the violation of the 
contract, the residents approached the Court, praying the removal of the said instrument – notably, 
they favored the practice of Anza to be preached in an unassisted human voice. The Court held that 
refraining the respondents from using Sound Amplification devices did not infringe the right to 
freedom of religion of Muslims as there had been calls to prayer without sound equipment in the past 
and that there was no evidence that the use of sound equipment was essential to calls to prayers and as 
a result an order for an interdict prohibiting te use of sound equipment was given. In simple words, 
religious practices cannot claim immunity within the meaning of “Freedom of Religion” worldwide, 
is thus established – however, this holds true with nations having a secondary Muslim Population. 
These established dynamics of Noise Pollution are nugatory in the Islamic countries, where no 
challenge to utilization of Loudspeakers for the purpose of Azan can be entertained since it is deemed 
“essential” – in Indonesia, a Buddhist lady was sentenced to Jail for 18 months after complaining 
against the loud recitation of Azan since her annoyance was interpreted as “Blasphemy” by the 

appropriate judicial forum35. Nevertheless, three days after the verdict was delivered, Indonesia's 
Religious Affairs Ministry issued a circular calling on all religious government institutions in the 
country to re-introduce a 40-year-old set of guideline on the use of loudspeakers in mosques and 
mushollas (small mosques) – which aims at regulating the usage of Loudspeakers for the said purpose 
for balancing noise with religious rights36.  Notably, while its neighbor Malaysia did impose restriction 
upon the use of this sound equipment in Selangor for broadcasting religious talks (ceramah) and 
lectures, a rather Westernized Singapore imposed a limit of 65 decibels on calls to prayer transmitted 

 
30 Shehab Khan Rwanda's capital bans mosques from using loudspeakers during Muslim call to prayer 15 March 2018 
16:45. As retrieved from:( https://www.independent.co.uk/news/world/africa/rwanda-kigali-mosque-loudspeaker-ban-
muslim-call-prayer-capital-city-a8257541.html ) 
31  Ghana Asks Mosques to turn down the noise and use whatsapp for call to prayer. As retrieved from: 
(https://www.dw.com/en/ghana-asks-mosques-to-turn-down-the-noise-and-use-whatsapp-for-call-to-prayer/a-43373007 ) 
32Sophie Williams China removes loudspeakers from hundreds of mosques in Muslim-majority region to stop calls to prayer 
as anti-religion sentiment rises 24 August 2017 16:51 GMT. As retrieved from: (https://www.dailymail.co.uk/news/article-
4820322/China-removes-loudspeakers-hundreds-mosques.html) 
33 http://www.lasepa.gov.ng/pdf/Noise%20Regulation%20in%20a%20Mega%20City.pdf  
34 [1999 2 SA 268 (C)]  
35 Indonesian Buddhist Woman imprisoned for complaining mosque too loud AUGUST 21, 2018 / 5:55 PM. As 
Retrieved From https://www.reuters.com/article/us-indonesia-blasphemy/indonesian-buddhist-woman-imprisoned-
for-complaining-mosque-too-loud-idUSKCN1L617A)  
36 Katharina R. Lestari, Jakarta Indonesia to reintroduce guidelines on mosque loudspeakers August 28, 2018. As retrieved 
from: (https://www.ucanews.com/news/indonesia-to-reintroduce-guidelines-on-mosque-loudspeakers/83181) 

http://www.lasepa.gov.ng/pdf/Noise%20Regulation%20in%20a%20Mega%20City.pdf
http://www.hiil.org/bestpractices/How%20to%20determine%20acceptable%20levels%20of%20noise%20nuisance%20(UK)
https://www.independent.co.uk/news/world/africa/rwanda-kigali-mosque-loudspeaker-ban-muslim-call-prayer-capital-city-a8257541.html
https://www.independent.co.uk/news/world/africa/rwanda-kigali-mosque-loudspeaker-ban-muslim-call-prayer-capital-city-a8257541.html
https://www.dw.com/en/ghana-asks-mosques-to-turn-down-the-noise-and-use-whatsapp-for-call-to-prayer/a-43373007
https://www.dailymail.co.uk/news/article-4820322/China-removes-loudspeakers-hundreds-mosques.html
https://www.dailymail.co.uk/news/article-4820322/China-removes-loudspeakers-hundreds-mosques.html
http://www.lasepa.gov.ng/pdf/Noise%20Regulation%20in%20a%20Mega%20City.pdf
https://www.reuters.com/article/us-indonesia-blasphemy/indonesian-buddhist-woman-imprisoned-for-complaining-mosque-too-loud-idUSKCN1L617A
https://www.reuters.com/article/us-indonesia-blasphemy/indonesian-buddhist-woman-imprisoned-for-complaining-mosque-too-loud-idUSKCN1L617A
https://www.ucanews.com/category/author/katharina-r-lestari
https://www.ucanews.com/news/indonesia-to-reintroduce-guidelines-on-mosque-loudspeakers/83181
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via loudspeakers37- however, no regulation whatsoever on the recitation of Azan appears to have been 
imposed till date38.  

Thus, not just Law, but even Justice is subjective is crystallized, since the issues of tolerance and 
environment are heavily debated in nations where the Muslim Population is a minority, primarily 
because the citizens avoid listening to the same. And the willingness of the people appears to decide 
the fate of Justice towards them, i.e., while Noise Pollution is harmful for everyone, the Muslim 
Majority Nations welcome the amplification of Azan – justice changes form as per the nature of the 
citizenry and at least in the case of developing countries, always favors the Majority39, is hereby 
established.

 
37 Thio Li-ann, “Pragmatism and Realism Do Not Mean Abdication: A Critical and Empirical Inquiry into Singapore’s 

Engagement with International Human Rights Law,” Singapore Year Book of International Law 41 (2004): 41–91.  
38 NST Online No more using loudspeakers at mosques, surau in Selangor to broadcast ceramah and lectures October 16, 
2017 @ 4:56pm. As retrieved from:( https://www.nst.com.my/news/nation/2017/10/291751/no-more-using-loudspeakers-
mosques-surau-selangor-broadcast-ceramah-and) 
39 Aforesaid Examples are those of Developing Nations  

https://www.nst.com.my/news/nation/2017/10/291751/no-more-using-loudspeakers-mosques-surau-selangor-broadcast-ceramah-and
https://www.nst.com.my/news/nation/2017/10/291751/no-more-using-loudspeakers-mosques-surau-selangor-broadcast-ceramah-and
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CHINA’S ROAD & BELT INITIATIVE: A ROUTE FOR INDIA’S 
INTERNATIONAL COMMERCIAL ARBITRATION 

- Disha Mazumdar1 

 

ABSTRACT 

Parties in commercial contracts often try to duck down from the hefty costs of litigation, the lengthy 
process of courts and wastage of currency. The alternative dispute mechanism process not only aids 

the parties but also reduces the burden from the sunken shoulders of the courts. The process of 
arbitration has gained huge popularity in the industry due to its binding nature and robust quality. 
With the ever-changing technology, multiple commercial transactions and cut-throat competition 

conflicts are predictable. Whether we take a peek into the 2015 Amendment or the recent 2019 
Amendment to the Arbitration and Conciliation Act, 1996 the legislature has thoughtfully tried to 

reduce the intervention by the courts, make the lengthy process easier and transform India into a hub 
for international commercial arbitration. But due to the stringent domestic laws, hindrance in party 
autonomy and intervention by the courts all the attempts become futile. But the solution can be found 

in China’s goal of dominating the Asian and European countries through debt-trap diplomacy. The 
Belt and the Road Initiative (BRI) can be a huge elevating point for the Indian Arbitration by 

enhancing the global relation between the countries and marking its presence in the international 
arena of arbitration. The paper tries to put some light on the evolution of Indian Arbitration and its 
development and how it is trying to promote institutional arbitration. Further, it also discusses the 

key elements of the 2019 Arbitration and Conciliation (Amendment) Act and how it can be a 
lucrative option for the developing and underdeveloped nation for adjudication. 

Keywords: Road and belt initiative, debt trap diplomacy, award, seat of arbitration 

 

INTRODUCTION 

Since long-time Chinese products have dominated the markets of America, Europe2 and Asia. The 
country not only has efficient manpower and capital but is innovative in its approach to strengthen its 
dominance across the globe. One such initiative is China’s Road and Belt 3the initiative is popularly 
known as one belt one road for bridging the gap between the nations by laying the foundation through 
the ancient Silk Road. The project saw the sunlight back in 2013, taking its inspiration from the Han 
Dynasty. 4  The initiative has a two way objective of helping the developing or underdeveloped 
countries with infrastructure through this integration and raising the economy of its own country. The 
development of the countries is one of the major objective of such initiative by the investment made 
by china and generating employment in the particular country. The hard infrastructure developed in a 
particular beneficiary country not only helps in the overall growth of the country5 but also makes it’s 

 
1 Student, 5th year, KIIT Law School, Bhubaneswar 
2 Philippe Le Corre, On China’s expanding influence in Europe and Eurasia, CARNEGIE ENDOWNMENT FOR INTERNATIONAL 

PEACE (May 5, 2019), https://carnegieendowment.org/2019/05/09/on-china-s-expanding-influence-in-europe-and-eurasia-

pub-79094. 
3 European Bank for Reconstruction and Development, Belt and Road Initiative, https://www.ebrd.com/what-we-do/belt-
and-road/overview.html. 
4 History.com Editors, Han Dynasty, HISTORY (Oct 19, 2019), https://www.history.com/topics/ancient-china/han-dynasty. 
5 OECD, China’s Road and Belt Initiative in the Global Trade Investment and Finance landscape, OECD BUSINESS AND 

FINANCE OUTLOOK (2018). 

https://carnegieendowment.org/2019/05/09/on-china-s-expanding-influence-in-europe-and-eurasia-pub-79094
https://carnegieendowment.org/2019/05/09/on-china-s-expanding-influence-in-europe-and-eurasia-pub-79094
https://www.ebrd.com/what-we-do/belt-and-road/overview.html
https://www.ebrd.com/what-we-do/belt-and-road/overview.html
https://www.history.com/topics/ancient-china/han-dynasty
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a lucrative option for foreign investors,6enhancing the intergovernmental relations, more research, 
tourism, transportation like railways, highways etc.  Countries like Pakistan and Myanmar have been 
targeted under the BRI which has lower ranks in the United Nation Human Development Index.7Such 
an initiative is a lucrative investment for China by yielding considerable economic, potential gains. It 
also leads to the expansion of trade, export market and increase in the value of Renminbi (RMB)8 and 
also in the reduction in trade frictions like export cost. After the connectivity is built between the 
countries the cost of transport would also decline considerably with consumption of less time. This 
would, in turn, further decrease the regulatory hurdle between countries and promote better trade. The 
major problem with such bilateral negotiations is that they do not have any concrete structure and are 
amorphous without any rigid stipulations. The benefit of having such decentralized mechanism helps 
to invite more investment for the infrastructure but the demerit can be that such negotiations are making 
the countries fall into the prolonged debt traps9 due to the absence of any contractual terms moreover 
with the presence of populist forces in certain countries the decentralization of the trading system has 
been hindered to a large extent.10 Hence the only reason that it has been encouraged and even supported 
is that it tries to bring by the freedom of trading cross border and maintaining the continuity. After 
china witnessed the decline in the exports11 to the developed nations in 2007-2008, it decided to 
increase its dominance through infrastructure development.  

The Chinese investors were ready to solve the cross-border dispute within the country exploiting their 
dominance, but the foreign parties preferred the modes of the offshore settlement process. But after 
the New York Convention came into existence, the rules and procedures were considered by all 
sovereign nation party to it. Institutions like the Hong Kong International Arbitration Centre and the 
International Chamber of Commerce have tried to take up the concept through various committees and 
commissions. The domestic companies in China had more interest to submit to the jurisdiction of 
national courts and tribunals, The China International Economic and Trade Arbitration Centre, 
Shanghai International Arbitration Centre or Beijing International Arbitration Commission) are the 
dominant players in the market with the majority of the cases being heard in Singapore and Hong 
Kong. When the counterparts prefer the non-Asian seats the Chinese investors try to push them back 
taking the advantage of cultural and geographical proximity. Further, there had been several cases 
which acknowledged the bias of the Chinese Investors by the courts making it difficult to settle the 
investor-state dispute without any hint of dominance or free and fair procedures. But soon due to the 
emergence and recognition of many adroit arbitration institutions the attention was shifted from China. 

 

DISPUTE SETTLEMENT UNDER BRI 

With the involvement of a large number of nations in the BRI, the conflict between the parties are 
bound to happen. There have been many major arbitration institutions in the Asia Pacific region like 
the International Economic and Trade Arbitration Centre (CIETAC), Singapore International 
Arbitration Centre and the International Chamber of Commerce, Hong Kong International Arbitration 

 
6 China Power Team, How will the Belt & Road Initiative advance China’s interests?, CHINA POWER (Oct 18, 2019),  
https://chinapower.csis.org/china-belt-and-road-initiative/. 
7 Jim Chappelow, Human Development Index (HDI), INVESTOPEDIA (Oct 20, 2019), 
https://www.investopedia.com/terms/h/human-development-index-hdi.asp. 
8Andrew Chatzky & James McBridge, China’s Massive Belt & Road Initiative, COUNCIL ON FOREIGN RELATIONS  (May 
21, 2019), https://www.cfr.org/backgrounder/chinas-massive-belt-and-road-initiative. 
9  Pearl Risberg, The Give -and –Take of BRI in Africa, CENTER FOR STRATEGIC AND INTERNATIONAL STUDIES,   
https://www.csis.org/give-and-take-bri-africa. 
10  Lily Kuo & Niko Kommanda, What is China’s Belt and Road Initiative, THE GUARDIAN, 
https://www.theguardian.com/cities/ng-interactive/2018/jul/30/what-china-belt-road-initiative-silk-road-explainer. 
11 Willett & Nan Zhagg, The effects of the Global Financial crisis on China’s Financial Market and Macroeconomy,  
ECONOMIC RESEARCH INTERNATIONAL (2012). 

https://chinapower.csis.org/china-belt-and-road-initiative/
https://www.investopedia.com/terms/h/human-development-index-hdi.asp
https://www.cfr.org/backgrounder/chinas-massive-belt-and-road-initiative
https://www.csis.org/give-and-take-bri-africa
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Centre have been the popular destination for the settlement of disputes in case of BRI. China came out 
with the institution of a special court Chinese International Commercial Court solely for its BRI 
initiative which offers highly experienced commercial judges and procedures in compliance with the 
foreign laws but does not involve foreign judges but in Hong Kong courts foreign judges adjudicate in 
the court of final appeal. There has also been an establishment of settlement organization; International 
Commercial Dispute Prevention and Settlement Organization (ICDPASO) in 2019 is a multiparty, 
cross border non-governmental institute to efficiently govern the scenario. One way of classifying the 
dispute between the parties can be based on the geographical location of the parties.  

a) When a dispute occurs inside China 

The parties to the dispute for any settlement can two domestic parties or can also be foreign parties 
residing and conducting business in China. The international commercial arbitration 12  for such 
disputes within china acts as a saviour for the investors who can easily escape from the burden of 
unfamiliar domestic laws of other countries, travelling costs and judicial familiarity. The cost of 
litigation with unfamiliar counsels and the cost involved can be easily diminished by opting for china 
as a source of dispute resolution. The services provided by China’s International Economic and Trade 

Arbitration Commission (CIETAC). Party autonomy, free from biases, nationality13 and language or 
area expertise are some of the important factors. Selecting one’s arbitrator before the initiation of the 

proceeding gives the parties an upper edge in the arbitration.14 Hence when both the parties belong to 
china the settlement of the dispute would be preferred by the Chinese forum.  

b) When disputes occur outside china 

The investor's confidence solely relies upon the belief whether it prefers litigation over arbitration or 
not. Any conflict with BRI outside china involving or even not involving Chinese parties'.The acute 
problem is the existence of a foreign investor who also is hesitant to spend more and would prefer an 
easier and cost-effective method.15  The length of the arbitration process,  the autonomy of foreign 
parties, the pendency of cases in the courts, expertise of the arbitrators, 16along with the presence of 
biases towards domestic parties, many others are some essential factors that are to be taken into 
consideration. But the problem with arbitration awards is that they are not appealable unless procedural 
defect. But to maintain business relationships and continuation of healthy trade relations along with 
confidentiality of the process the mechanism of arbitration can be best suited for it. Further, the 
international commercial disputed involving multiple domestic laws would be better settled through 
arbitration and can also provide more opportunities for developing and developed arbitration 
institution for the settlement of such disputes. The opening of the global market for arbitration under 
BRI17 have many hidden benefits to lure the citizens, industrialist and even the sovereign nations and 
more importantly the understanding and equilibrium between the various stakeholders involved in the 
process of international commercial arbitration.18 BRI has been accused of implementing debt trap 
diplomacy through the project where the developing nations are forced to give the ownership of a 

 
12 Gu, Weixia, China’s Belt and Road Development and a New International Commercial Arbitration Initiative in Asia, 51 

VANDERBILT JOURNAL OF TRANSNATIONAL LAW (2018). 
13 Tietie Zhang, Enforceability of Ad Hoc Arbitration Agreements in China: China’s incomplete Ad Hoc Arbitration 
System, 46 CORNELL INTERNATIONAL LAW JOURNAL (2013). 
14 Wang, Yuhua, Court Funding and Judicial Corruption in China, THE CHINA JOURNAL, 43, 43–63 (2013). 
15 31 WANG YAXIN & FU YULIN, CIVIL LITIGATION IN CHINA & EUROPE 11-37 (C.H VAN RHEE & FU YULIN). 
16 Richard A. Cole, The Public Policy Exception to the New York Convention on the Recognition and Enforcement of    
Arbitral Awards, 1 OHIO ST. J. ON DISP. RESOL. 367 (1985). 
17 Margaret L Moses, The Principle and Practices of International Commercial Arbitration, 3 CAMBRIDGE UNIVERSITY 

PRESS (2017). 
18 supra note at 15. 
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particular mortgaged or pledged infrastructure due to the huge debt in case of any failure to repay. This 
has been a major criticism across the globe for the BRI initiative.19 

 

FORUM SHOPPING FOR INTERNATIONAL COMMERCIAL ARBITRATION 

After the parties decide for the arbitration process it is important to decide certain fundamental 
questions. Some of the fundamental questions under arbitration can be the seat and place of 
arbitration,20 appointment of the arbitrator, selection of forum etc. Either it can be a private entity or 
even a state-directed entity based upon whom the jurisdiction of the court would be decided.  

The question of the seat of arbitration places a very significant part in the laws governing the arbitration 
process. There would be multiple options available to the parties to choose the law governing the 
dispute which falls under party autonomy. This can include the laws of the host state or laws of the 
place where the infrastructure has been build or the law favouring the parties. The legal system relied 
upon by the parties to the arbitration. Factors like the neutrality of the arbitrators present, the flexible 
nature of the law, whether it adopts the UNCITRAL Laws on International Commercial Arbitration or 
the laws have aligned with it, the support for arbitration by the domestic courts, existence of major 
arbitration regulation and developments21 in the field of arbitration. The other factors can be the 
flexibility of foreign commercial transactions and foreign direct investment. Some of the dominant 
destinations for arbitration can be Hong Kong,22 Singapore and Malaysia. These places are considered 
to be more lucrative than others because of being cost-effective and speedy disposal of cases. Further, 
they also recognize Model Law on Arbitration and the New York Convention and implement them 
under the governmental and institutional rules of arbitration. The BRI is not only limited to the Asian 
countries but also stretches towards Europe and Africa and each country would determine the place 
and seat of arbitration based on specific factors. The intervention of judiciary, innovative laws 
governing the arbitration process, diplomatic relations between countries, the investor-friendly laws, 
the support of the judiciary and cost-effective procedures can be multiple factors upon which a 
particular forum is decided by the party. 

 

ARBITRATION IN THE INDIAN SCENARIO 

The Indian economy has always been in the state of flux. With the growth in the industrial, 
pharmaceutical, telecom and manufacturing sector surely resulted in throat competition between the 
business entities. Hence the enforcement of legal rights before the courts have been a long-debated 
question when the judiciary is already burdened with tons of cases. The court procedures and 
formalities have taken years to complete and the judgement might vary depending upon the 
commercial development in the laws of the country. The absence of proper infrastructure, regulations 
to govern the arbitration and the involvement of judiciary were some of the fundamental problems 
faced by India. Although, the legislature tried to bridge a gap by formulating a replica of UNCITRAL 
Model laws on Arbitration in the Arbitration and Conciliation Act, 1996 but soon discovered many 
loopholes in it. There have been multiple amendments made to the Arbitration Act cover these 
loopholes and make it at par with the global standard followed by the institutions held in countries like 

 
19 Daniele Carminati, China’s Road and Belt Initiative: Debt Trap or Soft Power Catalyst?, E INTERNATIONAL RELATION 
(Sep 1, 2019), https://www.e-ir.info/2019/09/01/chinas-belt-and-road-initiative-debt-trap-or-soft-power-catalyst/. 
20  United Nations Commission on International Trade Law, UNCITRAL Model Law on International Commercial 
Arbitration 1985: with amendments as adopted in 2006 (Vienna: United Nations, 2008).  
21 Id. 
22Weixia Gu, China’s Belt and Road development and a new International Commercial Arbitration initiative in Asia, 51 

VANDERBILT JOURNAL OF TRANSLATIONAL LAW (2018). 
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Hong Kong, Singapore and New York. The major evolution came in India after the legislation of 
Arbitration and Conciliation Act, 1996 which was divided into two parts one where the seat of 
arbitration is situated inside India popularly known as the onshore arbitration are under the ambit of 
Indian courts whereas part II deals with seat of arbitration outside India is known as offshore arbitration 
where the application of New York Conventions and Geneva Convention is predominant under the 
Indian laws.23 The majority of cases in India have been under ad hoc arbitration where the parties 
would have their own rules and procedure rather than having standardized rules or procedure under 
the institutional arbitration. The arbitrators would be retired high court or Supreme Court judges who 
would be more focused on the litigation aspect of dealing with a particular problem and apply their 
past practices. The major reason for such amendments has been to include Indian in the list of investor-
friendly institutional arbitration hub. The Parliament further come up with innovative ideas like New 
Delhi International Arbitration Centre (NDIAC), Bill for the efficacious conduct and management of 
Alternative Dispute Resolution (ADR) proceedings which would act as an autonomous institute. 
Further to address the problems for commercial disputes between different parties and conduct an 
arbitration at both national and international level high-level committee popularly known as BN 
Srikrishna committee. The committee was constituted under the name of former Supreme Court judge 
along with judges from high courts. The union cabinet by approving the recommendations of the 
committee which was later included in the Arbitration and Conciliation (Amended) Act, 2018 24 
making it a robust one. Few landmark changes were included under the latest 2019 25amendment to 
the act by establishing the Arbitration Council of India (ACI) an independent body to frame rules in 
relation with the grading and working of institutions, accreditation of arbitrators and the quality of 
performance of the institutions and arbitrators.26This institute tries to build up the trust of foreign 
investors in the country of India for international commercial arbitration and also winning the hopes 
of domestic parties who have preferred other easy alternative. The Indian commercial laws have been 
familiar with the common law countries and hence there would be familiarity with the international 
arbitration and international investment arbitration.27The government had also proposed for diversion 
of commercial cases by the court where a more specialized division of the High Court to resolve 
commercial matters by passing a bill Commercial Courts, Commercial Division and Commercial 
Appellate Division of High Courts Act was passed in 2015. Hence the alternative dispute settlement 
mechanism can be an alternative solution utilized by the parties.28 

 

FUNDAMENTAL INCLUSION IN THE ARBITRATION AND CONCILIATION 
(AMENDED) ACT, 2019 

There has been a certain important amendment to the Arbitration Act which can be elaborated below: 

• The amendment has proposed the institution of an independent body (Arbitration Council of India) 
for maintaining the quality of arbitration and facilitate all forms of alternative dispute resolution 

 
23 Pranav Rai, Proposed 2018 Amendment to Indian Arbitration Law: A Historic moment or Policy Blunder?, KLUWER 

ARBITRATION BLOG (Oct 25, 2018), http://arbitrationblog.kluwerarbitration.com/2018/10/25/proposed-2018-amendments-
indian-arbitration-law-historic-moment-policy-blunder/. 
24  Venkata Gogisetti, Changing trends of International Commercial Arbitration in India, ACIARB (May 20, 2019), 
https://www.ciarb.org/resources/features/changing-trends-of-international-commercial-arbitration-in-india/ 
25 THE ARBITRATION AND CONCILIATION (AMENDMENT) BILL, 2019 (33rd of 2019). 
26 Vikas Goel & Abhishek Kumar, Highlights The Arbitration and Conciliation (Amendment) Bill, 2018, SINGHANIA & 

PARTNERS LLP  (Mar 12, 2017), https://singhania.in/arbitration-bill-2018-arbitration-amendment-bill-2018/. 
27 Amitabh Kant, View: Effective Arbitration process can make India a sought after business destination, THE ECONOMIC 

TIMES (Jul 24, 2015), https://economictimes.indiatimes.com/news/economy/policy/view-how-proper-arbitration-
mechanism-can-make-india-a-sought-after-business-destination/articleshow/70368747.cms. 
28  THE COMMERCIAL COURTS, COMMERCIAL DIVISION AND COMMERCIAL APPELLATE DIVISION OF 

HIGH COURTS ACT, 2015 (4 OF 2016). 

http://arbitrationblog.kluwerarbitration.com/2018/10/25/proposed-2018-amendments-indian-arbitration-law-historic-moment-policy-blunder/
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between the parties. The fundamental functions of the body would include framing guidelines and 
regulations for the arbitration institutions and making policies to maintain the standard of 
arbitration and unhindered functioning of institutions. It would also keep an eye whether the 
institution is following the professional standards while deciding the case of parties belonging to 
different jurisdictions 29 . It would also maintain a depository of judgments delivered by the 
institutions and courts. The grading of institutions and arbitrators by the council would further 
make them work robustly.  

• Earlier30 the parties could appoint their arbitrators and in case of disagreement the Apex Court or 
the High Court or any other institution would be participating in the selection of arbitrator 
promoting more ad hoc arbitration but under the new amendment the Supreme court or high court31 
would assign the institution and in case of international arbitration, the Supreme court would have 
its say. In case there is no such institution available for the speedy disposal of the case the Chief 
Justice of the high court would appoint a panel of arbitrators who would perform the functions and 
dispose of the application for the appointment of arbitrators within 30 days. 

• Filing of statement of the statement of claim and defence for it should be done within 6 months 
from the appointment of the arbitrator and the institution should pass an award with 12 months 
from the initiation of the proceedings. Similar time frame has to be followed for the international 
commercial arbitration. Perfect confidentiality would be maintained to protect the goodwill of the 
commercial parties under the amended act. 

• The parties under section 34 of the act do not have to rely upon or furnish evidence separately 
rather they can upon the record present before the tribunal to challenge any award. Further under 
section 45, the award can be declared null or void only if it is prima facie proved that such awards 
do not stand good under the norms of public policy 

 

ENFORCEABILITY OF FOREIGN AWARDS BY CHINESE COURTS 

The problem with accepting and enforcing foreign awards or orders have been a major dispute faced 
by many countries. Due to the difference in laws, public policies, injustice towards domestic parties 
the court has been a bit reluctant to accept it. But the situation in China has gradually changed after 
the adoption of New York Convention rules and procedures under the domestic laws. China has also 
joined the Hague Convention on the Choice of Court Agreements where the courts would recognize 
the choice of court agreement between the parties during the arbitration. But there are certain major 
conventions and regulations based on which the Chinese court enforces the awards.  

The Convention on the Recognition and Enforcement of Foreign Arbitral Awards popularly known as 
the New York Convention is the most important and landmark convention fo recognition and 
enforcement of foreign awards. There have been 157 contracting parties to the convention and in case 
of refusal of the award, there should be a proper application citing the reasons for such step.32 

 
29 Id. 
30 supra note at 24. 
31 Zhang Yunyang and Zhao Ziyu,China: Enforcement of International Arbitral Awards in China, MONDAQ (Dec 29, 
2017), 
http://www.mondaq.com/india/x/840292/Arbitration+Dispute+Resolution/Recent+Amendments+to+the+Companies+Ac
t+2013. 
32 Zhang Yunyan & Zhao Ziyu, Enforcement of International Arbitral Awards in China, JT&N (Dec 4, 2017), 
https://www.jtnfa.com/EN/booksdetail.aspx?type=06001&keyid=00000000000000003230&PageUrl=majorbook&getPa
geUrl=booksdetail&Lan=EN&utm_source=Mondaq&utm_medium=syndication&utm_campaign=View-Original. 

http://www.mondaq.com/redirection.asp?article_id=659666&author_id=1658240&type=articleauthor
http://www.mondaq.com/redirection.asp?article_id=659666&author_id=1658242&type=articleauthor
http://www.mondaq.com/india/x/840292/Arbitration+Dispute+Resolution/Recent+Amendments+to+the+Companies+Act+2013
http://www.mondaq.com/india/x/840292/Arbitration+Dispute+Resolution/Recent+Amendments+to+the+Companies+Act+2013
https://www.jtnfa.com/EN/booksdetail.aspx?type=06001&keyid=00000000000000003230&PageUrl=majorbook&getPageUrl=booksdetail&Lan=EN&utm_source=Mondaq&utm_medium=syndication&utm_campaign=View-Original
https://www.jtnfa.com/EN/booksdetail.aspx?type=06001&keyid=00000000000000003230&PageUrl=majorbook&getPageUrl=booksdetail&Lan=EN&utm_source=Mondaq&utm_medium=syndication&utm_campaign=View-Original
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Even the Supreme court of China has issued a notice for the enforcement of awards under the New 
York Convention stipulating the rules, jurisdiction, application period, recognition and enforcement of 
an award. Further Supreme Court's notice on the handling of issues concerning Foreign related 
Arbitration and Foreign Arbitration made the procedure of refusal of foreign awards a bit difficult as 
even if the lower courts were not happy with the foreign award the reasons given would be scrutinized 
by the Supreme People’s Court.33 Only after the decision is given by the Supreme People’s Court the 

decision of refusal can be made.34 

The Civil Procedure Law of the People's Republic of China has enforced such rules under the civil 
procedure legal system. Article 283 of the law the parties can file for the recognition of foreign award 
with the intermediate People's Court. The arbitration law 1995 to stipulate the procedures of arbitration 
is yet another historic legislation in history. Some of the articles deal with international commercial 
arbitration concerning China. 

 

CONCLUSION 

From all the above discussion it can be easily concluded that the BRI project which tries to link the 
developed, developing and underdeveloped nations have witnessed major commercial disputes. There 
has been a presence of numerous institutions for the settlement of the dispute between global countries 
which have gained their goodwill over a long period and is known for its efficiency. But there are 
many countries involved in the BRI which cannot afford the hefty process of institutional arbitration 
and further fear the dominance of Chinese parties during the settlement of cases in domestic courts. 
The paper tries to approach in a diverse direction stating that how India can be a lucrative option for 
the countries like Africa and Asian countries like Malaysia, Sri Lanka and Indonesia. With the dream 
of making India a hub for international commercial arbitration dispute settlement of BRI can be a 
stepping stone. Further, the recent amendments also pave a path for investor-friendly regulations in 
consonance with UNCITRAL Model Law and New York Convention. The recent amendment to the 
Arbitration and Conciliation Act, 1996 would be a key selling proposition for the foreign countries to 
choose the seat of Arbitration as India. Indian not being a part of the BRI project would better facilitate 
in the settlement of dispute than any nation. The reason can be concluded that it would be free from 
any dominance of China, unlike the other Asian arbitration institutions who are already a part of BRI. 
The involvement of India in the arbitration market not only helps to facilitate better relationships with 
countries outside Asia but also raises the economy of the country through foreign investment. 
Acknowledging the problem of enforcement it can be said that the Indian Ministry of Law and Justice 
have taken a bold step recognizing the Arbitral Awards passed in the People's Republic of China on 
and after March 2012. China would be added to the already existing 44 countries through a gazette 
notification. This initiative can clear many roadblocks between the two countries giving a push to the 
trade relations between the two countries. The Road and Belt initiative can be an open gateway to 
promote India’s arbitration power.

 
33 Nuo Ji, Yanhua Lin & Lingqi Wang, Enforcement of Judgments and Arbitral Award in China: overview, PRACTICAL 

LAW (Sep 1, 2019), https://uk.practicallaw.thomsonreuters.com/8-619 
0132?transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1. 
34 Mo Zhang, Enforcement of Foreign Arbitral Awards in Chinese Courts: Recent Development and Remaining Issues, 
THE TEMPLE 10-Q (Feb 20, 2019), https://www2.law.temple.edu/10q/enforcement-of-foreign-arbitral-awards-in-chinese-
courts-recent-development-and-remaining-issues/. 

https://uk.practicallaw.thomsonreuters.com/8-619%200132?transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1
https://uk.practicallaw.thomsonreuters.com/8-619%200132?transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1
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FOSTER CARE SYSTEM IN INDIA: A BUDDING ALTERNATIVE CARE 
SYSTEM 

- K.S. Aravind1 

 

ABSTRACT 

Family system always played a vital role in Indian society and India has a strong and well-developed 
family system having the company of a lot of family members. Usually when parents are unable to 

take care of the child for a period, the responsibility goes to the nearest relatives, but this is not the 
situation always. Alternative methods of child caring come when family and relatives are unable to 

take care of the child. Foster care is also one of those non institutionalised alternative where the 
child lives with an unrelated family for a temporary period of time. This is both an ancient and new 
concept in India and a regularly applied form in International sphere. Even though Juvenile Justice 

Act mentions about adopting foster care, it is still in infancy in India. There are more than 25 million 
orphans2 and along with it there will be children whose parents are not able to take care of them 
hence along with adoption an equally effective method is needed in India to address the concern 

which foster care system may be able to provide. This research paper would help in understanding 
the foster care system in India more thoroughly by showing how it was in the past, various 

legislations that came up. Merits and demerits of foster care system will also be discussed to 
understand its applicability as well as recommendation to current guidelines will be given by a 

comparative study with international guidelines. 

 

RESEARCH METHODOLOGY 

The methodology to be used is preliminarily doctrinal and based on various articles and books written 
on the topic of foster caring by the academicians. Mainly international research papers and foster care 
organisation websites have been referred as enough research materials from India is not available. The 
research paper has been divided into different Chapters. Chapter I introducing the concept, Chapter 
two explaining the merits and demerits of foster care system, Chapter three explaining the position in 
India and Chapter four giving researcher recommendations to Indian Foster care system. 

 

FOSTER CARE SYSTEM AND TYPES 

Foster Care System 

Foster care is a temporary care system for children who are unable to stay with their natural parents 
due to different circumstances. These circumstances can include neglect, abuse or parents not available 
for a significant time like when they are in prison. In this system the children are removed from their 
home and placed in another family or setting. Usually after the crisis is over the children returns home 
to their original families but sometimes they stay for longer term, get adopted or move independently. 
‘Globally, there are a wide range of foster care placements. This ranges from short term foster care to 

long term foster care. However, there are also some unique placement types such as Parent and Child 
placements, which involves providing support and guidance to a young mother and/or father, helping 
them develop their parenting skills while offering care for their children’3. 

 
1 Student, 3rd year BA. LLB, Symbiosis Law School, Hyderabad 
2 https://www.soschildrensvillages.ca/india, [Date: 5/04/2020] 
3 “What is Foster care”, International Foster Care Organisation. Source: http://www.ifco.info/foster-carers/what-is-foster-
care  

https://www.soschildrensvillages.ca/india
http://www.ifco.info/foster-carers/what-is-foster-care
http://www.ifco.info/foster-carers/what-is-foster-care
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“Foster-family care as defined here has the following broad characteristics: 

 (1) it is care given by another family than the child's own and in another home than the child's own;  

(2) it is for a "planned period" and therefore has a quality of impermanence;  

(3) it is care arranged by a social agency that accepts continuing responsibility for de termination that 
foster-family care is the best service for the child and his family, for assurance of the calibre of care 
given, and for provision of the additional services necessary to ensure that the use of foster-family 
care will be effective for the child and his parents”.4 

 

Types of Foster Care 

Different organisation has different modes of Foster care system as each provide additional service 
that they put in a different category, but Foster care system can be broadly divided into 6 types, these 
are: 

a. Kinship Care 
When the children are under the care of relative other parent like grandparent, Aunt etc. it is a 
kinship care. It can informal, voluntary or formal. Informal kinship is when the child goes 
under the care without the involvement of child welfare system while voluntary kinship child 
welfare system places child with a relative. In formal kinship care legal custody of the child is 
under state. 

b. Non - related Kinship Care 
‘“Non-related kin” refers to a person who is familiar with the child or his or her family and is 
willing to provide a safe home for the child until they can safely return home, or another 
permanency option is determined’5. This includes neighbours, acquaintances, teacher etc. 
They usually need to receive a foster caring license but for emergency needs temporary license 
is also issued in many states. 

c. Traditional Foster Care 
These are the trained individuals who has the license to take care of a child for a pre-
determined period. They work together with the child welfare system and families for the 
betterment of the child. 

d. Specialised Foster Care 
These are given to children who has suffered from traumatic experiences. This includes abuse, 
neglect or any other incidents. These children may have medical conditions or mental 
conditions or development delays which require special care and attention hence a specialised 
foster care is provided. 

e. Emergency Care 
“Emergency foster care placements provide shorter-term care for infants and babies who may 
need somewhere to stay at short notice. Emergency foster care ensures children have 
somewhere safe to stay while court proceedings take place or an alternative longer-term home 
is found, perhaps through the adoption process or family and friends’ care. Placements can 
last days or weeks and sometimes months or longer”.6 

f. Respite Care 

 
4 Mary Lewis, “Foster-Family Care: Has It Fulfilled Its Promise?”, Sage Publications, Inc. in association with the American 

Academy of Political and Social Science 
5 “Six common types of Foster care”, https://www.kvc.org/blog/types-of-foster-care/  
6  “Emergency Foster caring” Fostercarers.com, source: http://fostercarers.com/blog/what-to-expect-from-emergency-
fostering.html  

https://www.kvc.org/blog/types-of-foster-care/
http://fostercarers.com/blog/what-to-expect-from-emergency-fostering.html
http://fostercarers.com/blog/what-to-expect-from-emergency-fostering.html
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Respite foster carers provides short terms care like a weekend for children already under 
another foster care. This allows the original foster carers to take break as well as recharge 
before resuming their duties effectively. 

 

MERITS AND DEMERITS OF FOSTER CARE SYSTEM 

A good foster home brings many benefits to the child as well as it helps the Foster family too. The 
merits and demerits of the Foster care system can be made in comparison to institutionalised system  

 

Merits 

a) Change in environment 
A child who has gone through neglect and abuse have a high tendency to thin it is normal but 
in a foster home a foster child can see how a functioning family unit operates. Being in an 
atmosphere different from chaotic can help the child calm down and adjust. Compared to an 
institutionalised system, Family Foster care can help in individual attention and attending to 
the special needs of the child as in the former the child just becomes one among the masses of 
children present. 

b) Inexpensive and rewarding 
Most of the states provide the foster family with incentives for taking care of the children. It 
also acts as a second income for the family that is taking care of the child. The state also takes 
cares of all the expenses incurred on the children for their basic needs like education, food, 
clothing etc.  
It also helps the foster family to learn and develop bonds giving them a rewarding experience 
as they help a fellow human being. 

c) Individual attention 
Compared to an institutionalised system, Family Foster care can help in individual attention 
and attending to the special needs of the child as in the former the child just becomes one 
among the masses of children present. Specialised Foster homes can help child develop 
mentally as well as socially. They can also attend to the unique needs of the children. 

d) Faster 
Institutionalisation is a very slow process and adoption is a much slower process. Foster family 
on the other hand is readily available in case of emergency also. It helps to transfer the child to 
a safe and caring environment faster which will help the child be less affected by the incidents. 

Demerits 

a) Re-entry 
The re-entry of a child after foster care is difficult longer the fostering is. The study done abroad 
as shown in the article “Re-entry to Foster Care of Children Returned to Their Families”7 shows 
this trend. Moreover, if the family is not economically stable the re-entry will be more difficult. 
The emotional well being of the child may also be affected by how close the child was with the 
family hence making the re-entry to the original family much more difficult. Separation from 
family can also cause trauma to child sometimes. 

b) Demanding 
Even though the family gets incentive for taking care of the child being a foster parent is very 
demanding. Less number of staff as well as less availability of Foster volunteers affects this 

 
7 Courtney, Mark E ,“Re-entry to Foster Care of Children Returned to Their Families.”, Social Service Review, vol. 69, 

no. 2, 1995, pp. 226–241,  JSTOR, www.jstor.org/stable/30012850. 
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too. The families may have to take care of multiple children all with special needs and each 
case can be different.  

c) Problem in the foster family 
The children under foster care are emotionally vulnerable hence any problem that can arise 
between the spouses can severely affect the children. If a child is send to a foster care without 
thorough checking of the family and background, the child can be affected. 

d) Difficulty in bonding 
Way a family will care for the child cannot be predicted, every family has different mode of 
caring, while some maybe really calm with the child the other can be authoritative even though 
caring. According to the study in “Foster Family Characteristics and Behavioural and 
Emotional Problems of Foster Children: A Narrative Review”8 if the foster family is very 
authoritative and rough in handling the children the effect on the child will be negative. 

 

FOSTER CARE IN INDIA 

History 

Foster care system has always been present in India informally i.e. the informal kinship care where the 
family member takes in the children at the time of need but as a formal mechanism and as an alternative 
to adoption, Foster caring is a relatively new in India with a short history. In India most children are 
either adopted, in orphanages or abandoned all together and facing dangerous like trafficking.  

The fist rough form of Foster system was recognized in the children act of 1960 which stated that 
“every children’s home to which a neglected child is sent under this Act, shall not only provide 
accommodation, maintenance and facilities for education, but, also provide him with facilities for the 
development of his character and abilities and give him necessary training for his reformation. It shall 
also perform such other functions as may be prescribed to ensure all round growth and development 
of his personality.” But this was an institutionalised scheme.  

The First non-institutionalised scheme was started in 1972 in Maharashtra which was setup in Mumbai. 
It is currently a state undertaken family service centre known as Bal Sangopan Yojana. 

 

1990 - 2000 

The application of foster care around India increased a lot compared to previous years. States began 
implementation different foster system for the benefit of the children. ‘States like Gujarat, New Delhi, 

Maharashtra, Karnataka and Mumbai initiated implementation of the Ministry of Social Welfare 
Scheme of Foster Care. The concept of group foster care was also introduced’.9 Group homes are 
facilities which cares for more than 6 children having live in staff and mother. “In 1995 The Central 

Adoption Resource Agency (CARA) framed guidelines relating to licensing of agencies engaged in 
adoption placements, with eligibility applicable only to those who had institutional facilities. However, 
when agencies providing pre-adoption foster family care tabled their views before Government, they 
approved Foster Family Care as an alternative to Institutional Care for Children Awaiting Adoption 
(1998), aimed at children under 6 years of age.”10 

The Juvenile Justice (Care and Protection) Act recognized foster care system as a method to help the 
child socialize and rehabilitate along with adoption and sponsorship. “The main object of these is to 

 
8 John G. Orme and Cheryl Buehler; “Foster Family Characteristics and Behavioural and Emotional Problems of Foster 
Children: A Narrative Review” Source: Family Relations, Vol. 50, No. 1 (Jan., 2001), pp. 3-15 Published by: National 
Council On Family Relations 
9 “User Guide on Foster Care”, National Commission for Protection of Child Rights (NCPCR) 
10 Ibid 
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provide care and prevention of further indulgence of the same activities by the juveniles. The home 
has to send periodical report either to Board or Committee regarding the behaviour, complying 
condition of juveniles. At the same time, it is the duty of the State and Authority to safeguard the rights 
guaranteed under legal system”.11Temporary Foster Homes were allowed for Child waiting adoption. 

Recent Development 

Most of the developments and amendment to Foster care system in India has been brought by different 
NGOs, government has also increased financial incentives for foster care around India. This can be 
seen in the 2014 Integrated Child Protection Scheme (ICPS) launched by the Central Government, 
which gave budget allocations and flexibility to secure implementation of norms for child protection. 
In 2015 Juvenile Justice act included Foster Care system in Article 44 which gives a small guideline 
to duties of state and the foster care. ‘In 2016 The Nation Plan of Action for children, reinforced as a 
priority the need to ensure rights of all children temporarily/ permanently deprived of parental care are 
secured by ensuring family and community-based arrangements, including adoption, sponsorship and 
foster care’.12 

The foster care system in India is still at a budding stage, the number of organisations that give children 
for family foster care is still very less. Even though family foster care can be found it is very less. 
According to a survey conducted by Don Bosco organisation based on Bangalore there are only 30 
organisations in India.13 Still it can be seen that individual development of foster care state wise is high 
in some places. Kerala for e.g. has a thriving foster care system compared to other states. 

‘The Central Adoption Resource Authority in India has recently made conscious effort to put priority 
on domestic, safe adoptions and the entire country is moving toward a focus on non-institutional care 
options. Indian states are given the authority to expand their child protection laws, and the 
implementation of non-institutional care varies by state’14. 

Legislation and Guidelines  

As discusses earlier India doesn’t have a comprehensive legislation on Foster Care, only Article 44 of 

Juvenile Justice (Care ad Protection) Act 2015 establishes foster care system.15  The guideline followed 

 
11 AN ANALYTICAL VIEW OF JUVENILE JUSTICE AND REHABLITATION MEASURES IN INDIA - [2011] 4 
MLJ (CRL) 37 Source: LexisNexis 
12 Taken from “User Guide on FOSTER CARE” 
National Commission for Protection of Child Rights (NCPCR) 
13  Source: https://indianexpress.com/article/lifestyle/life-style/foster-care-in-india-model-guidelines-by-ministry-of-
women-and-child-development-adoption-3024715/  
14  “Foster Care roots in India; https://www.csmonitor.com/The-Culture/Family/Modern-Parenthood/2014/0127/Foster-
care-takes-root-in-India.-How-does-it-differ-from-adoption  
15 (1) The children in need of care and protection may be placed in foster care, including group foster care for their care 
and protection through orders of the Committee, after following the procedure as may be prescribed in this regard, in a 
family which does not include the child’s biological or adoptive parents or in an unrelated family recognised as suitable 

for the purpose by the State Government, for a short or extended period of time.  
(2) The selection of the foster family shall be based on family’s ability, intent, capacity and prior experience of taking care 

of children.  
(3) All efforts shall be made to keep siblings together in foster families, unless it is in their best interest not to be kept 
together. 
(4) The State Government, after taking into account the number of children, shall provide monthly funding for such foster 
care through District Child Protection Unit after following the procedure, as may be prescribed, for inspection to ensure 
wellbeing of the children.  
(5) In cases where children have been placed in foster care for the reason that their parents have been found to be unfit or 
incapacitated by the Committee, the child’s parents may visit the child in the foster family at regular intervals, unless the 
Committee feels that such visits are not in the best interest of the child, for reasons to be recorded therefor; and eventually, 
the child may return to the parent’s homes once the parents are determined by the Committee to be fit to take care of the 
child.  

https://indianexpress.com/article/lifestyle/life-style/foster-care-in-india-model-guidelines-by-ministry-of-women-and-child-development-adoption-3024715/
https://indianexpress.com/article/lifestyle/life-style/foster-care-in-india-model-guidelines-by-ministry-of-women-and-child-development-adoption-3024715/
https://www.csmonitor.com/The-Culture/Family/Modern-Parenthood/2014/0127/Foster-care-takes-root-in-India.-How-does-it-differ-from-adoption
https://www.csmonitor.com/The-Culture/Family/Modern-Parenthood/2014/0127/Foster-care-takes-root-in-India.-How-does-it-differ-from-adoption
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for foster care is a mixture of rules provided under Juvenile Justice act rules 2016 as well as Model 
Guideline for Foster care 2016. 

Person Competent:   

1. Spouses above the age of 35 who is willing to foster 
2. Indian Citizen  
3. Physically and Mentally healthy 
4. Enough income to take care of child’s need and adequate space at home 
5. No previous criminal record 

These rules can be amended by the organisation for e.g.: in Kerala single parent is also allowed foster 
caring. 
 

Child Competent:  

“1. Between 6 - 8 years who are not adopted within 2 years of being declared legally free  

2. Between 8 - 18 years who are not adopted within 1 year of being declared legally free  

3. With special needs of any age who are not adopted within 1 year  

4. Living in a community where DCPU considers that the child needs to be in foster care 

5. Between 6 -18 years, staying in child care institutions and not been declared legally free  

6. Whose parents are terminally ill and unable to take care of their children  

7. Whose parents are mentally ill and are unable to take care of their child;  

8. Whose one or both parents are in jail;  

9. Victims of physical, emotional or sexual abuse, natural /man-made disasters, agrarian distress and 
domestic violence”16 

For the present context “legally free” for adoption is a child whose birth parent's rights have been 
terminated by the state. All the paper work is done, and there is no risk that a child placed for adoption 
will not be adopted by the family selected as the pre-adoptive placement.”17 

Here it can be seen that, these guidelines are quite comprehensive but it is suggested that provision 
should also be given to those families who are unable to take care of child due to monetary constrains. 
Eg: low income families who have multiple children and is not in a situation where they can take care 
of all of them.  

 

RECOMMENDATIONS 

1. A SEPARATE ACT 

 
(6) The foster family shall be responsible for providing education, health and nutrition to the child and shall ensure the 
overall wellbeing of the child in such manner, as may be prescribed.  
(7) The State Government may make rules for the purpose of defining the procedure, criteria and the manner in which 
foster care services shall be provided for children. 
 (8) The inspection of foster families shall be conducted every month by the Committee in the form as may be prescribed 
to check the well-being of the child and whenever a foster family is found lacking in taking care of the child, the child shall 
be removed from that foster family and shifted to another foster family as the Committee may deem fit. (9) No child 
regarded as adoptable by the Committee shall be given for long-term foster care. 
16 Taken from: User Guide on FOSTER CARE, page 18. National Commission for Protection of Child Rights (NCPCR) 
17 FAQ, https://www.afamilyforeverychild.org/adoption-faq/ 
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The guidelines available under juvenile justice act is not comprehensive. The rights and liabilities 
are also mentioned under the same. The researcher is of the view that for more effective 
implementation a separate legislation is needed for Foster care system instead of being a part of 
Juvenile Justice act. Another alternative is to make a separate chapter for foster care in the JJ act 
laying all the guidelines and liabilities together. 

This will have two major impact. One is a comprehensive legislation can be formulated and the 
other awareness regarding the same will be increased as the scope increases. 

2. NEED FOR AWARNESS 

Foster care as discussed is a relatively new term in India. Lack of awareness and misconception is 
a major challenge to its development. Awareness needs to be spread via organisation, 
advertisement so that the population will know its benefits. There are many families without 
children who wants a child but do not have financially stability to raise one. Awareness can help 
such families to come forward and volunteer to take care of a child in need. 

Many guidelines recommended by different organisation provides for ways to go about awareness 
and such can be followed for effective implementation 

3. NEED FOR DATA 

One of the major problems the researcher came upon was the lack of data to rely on. Data regarding 
foster family is close to non-existent. A comprehensive study must be conducted to know about 
foster families available, its usefulness and well being of children afterward. Such a study can help 
in finding loopholes and mitigating the same. 

Study in different fields like Re-entry, different kind of Foster care as well as children can help 
determine which will suit the child the most and which institution should be recommended for the 
child.  

 

CONCLUSION 

Foster Care is a family based non-institutional child care programme that provides 
temporary/substitute care for children in difficult circumstances, Foster care is different from adoption 
where the child severs all ties with his natural/biological parents. As it is universally acknowledged 
that a child needs a family for his/her growth and development, the Foster care in a family is being 
widely recognized as a preferred alternative to institutionalization. Foster care has always existed in 
India in an informal way in the form of Kinship foster care but Foster care as a formal established 
alternative to child care is a concept that is new in Indian Society though it is thriving in International 
societies, this can be concluded from the lack of data as well as established guidelines that is available. 
Different guidelines can be found across different states as well as organisation, but no formal 
guidelines has been adapted. 

It can be seen from the research that the merit and demerit of Foster Care stems mainly from how the 
foster family is and only exception is re-entry i.e. how child will integrate to actual family after foster 
care, which according to researcher can be mitigated by occasional interaction to his/her family during 
the stay provided its in best interest of the child. It can be concluded that Foster Care System is a 
potential alternative care system due to the merits it provides to the child as well as the potential 
economic incentive to foster families.   

The researcher recommends that a proper survey be conducted to get data on the foster families in 
India to have a data on its efficiency. A proper law is also required on the same which is uniformly 
applicable to all state as Foster Care System has its own varieties and intricacies that can only be 
addressed through a proper legal backing. 
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It can be concluded that the Foster Care System is an alternative care system that is to be effectively 
implemented in Indian System and be spread awareness to larger crowd. 
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OVERCOMING CHALLENGES TO SUCCESSFUL ENFORCEMENT OF 
INTERNATIONAL HUMANITARIAN LAW 

- Kavya Budhiraja1 

ABSTRACT 

International Humanitarian Law, also known as the Law of War or the Law of Armed Conflict deals 
with matters of armed conflict- International or Internal. The aim of the International Humanitarian 
Law is to provide protection to the ones who are not or are no longer part of the armed conflict by 
imposing restrictions to means and methods of warfare. Humanitarian Law endeavors to uphold 
basic and fundamental principles of humanitarianism. It is comprised of various conventions and 
rules, Geneva Conventions, Additional Protocols, Hague Convention, to name a few. The need for 
International Humanitarian Law is an imperative one pertaining to the reasons envisaged in the 
paper. Furthermore, its classification into International Armed Conflict and Non-International 

Armed Conflict holds significance for application of the Law of War as discussed hereunder. War 
Crimes are violations of several principles set forth by Humanitarian Law. No law can be successful 
by successful implementation of the same. And hence, challenges to law are common, what make a 

difference is the action one takes. 

In this paper, the author begins by introducing the topic along with a quick glance over various 
treaties which led to today’s International Humanitarian Law followed by its scope and application. 

The author also distinguishes between jus ad bellum and jus in bello. In the end, the author seeks to 
discuss some of the major challenges to International Humanitarian Law followed by suggestions to 

overcome the same. 

Keywords: International Humanitarian Law, Geneva Conventions, Hague Convention, Armed 
Conflict, Private Security Companies 

 

INTRODUCTION 

“Humanitarian response, sustainable development, and sustaining peace are three sides of the same 
triangle.” 

-Antonio Guterres 

The need for international law is an imperative one in this age of dynamism with regards to the 
increasing relations amongst States all around the globe. It, here, becomes pertinent to mention that 
with the increasing contractual relations among States, we sometimes see such States getting in conflict 
with each other, the condition of which even goes up to warfare in such States. This is where a vital 
aspect of International Law, known as International Humanitarian Law comes into role. This field of 
law is specifically designed to limit the effects of armed conflict because if which it is also sometimes 
referred to as the Law of War or the Law of Armed Conflict. The Law of War seeks to protect those 
who are not or are no longer indulged in the acts of warfare or hostilities, based on humanitarian 
grounds, International Humanitarian Law seeks to draw a set of parameters of what can and what 
cannot be done during an armed conflict. The endeavor is to giving adequate protection to civilians 
who are not a part of such conflict or those who are no longer indulged like prisoners of war and to 
reduce overall suffering. Hence, it can be said that International Humanitarian Law seeks to strike 

 
1 Student, BBA LLB, 3rd year, Centre for Legal Studies, Gitarattan International Business School 
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balance between i) attaining a position to win over the enemy, and ii) mitigating the overall harm and 
suffering 

 

HISTORICAL BACKGROUND OF THE LAW OF WAR 

The gleam of International Humanitarian Law can be traced back in the first Geneva Convention of 
1864- the Convention for the Amelioration of the Condition of the Wounded in Armies in the Field of 
Battle (Red Cross Convention); August 22, 1864. Article 3 states that the officers deployed for medical 
assistance shall fulfill their duties towards to enemies in the same manner as those belonging to their 
own nation, being neutral2.The Convention is completely based on the notion that even during wartime, 
States must not forget that before being enemies or allies, of are humans and deserve equally the right 
to be treated fairly, especially when it comes to medical assistance. Article 6 of the Convention clearly 
envisages that it is the right of wounded or sick soldiers to be taken care of during the wartime 
regardless of nations they belong to, and once they are healed, shall be sent back to their respective 
nations after recognition3. The convention led the signatory States to adopt a special identification 
emblem, which is, the Red Cross on a white base4. 

The Hague Conventions too had a pertinent role in setting out conduct of war which emerged from 
numerous international treaties which came by way of The Hague Peace Conferences in 1899 and 
1907. 

Other Conventions and agreements which led to International Humanitarian Law are: 

a) Biological Weapons Convention in 1972 
b) Chemical Weapons Convention in 1993 
c) Geneva Conventions in 1949 
d) Ottawa Convention on Anti-Personnel Mines  
e) Conventional Weapons Convention and its five protocols in 1980 
f) Optional Protocol to the Convention on the Rights of the Child on the involvement of the children 

in armed conflict in 2000 

JUS AD BELLUM AND JUS IN BELLO 

Whether a war is legal or justification regarding the use of force by States during such warfare does 
not fall within the purview of International Humanitarian Law. Such principles governed by 
International Humanitarian Law are what are known as jus in bello. On the opposite hand, justifications 
regarding use of force by States during warfare id called jus ad bellum. International Humanitarian 
Law is confined to the rules of warfare so that alongside war, human life and dignity is respected as 
well.5 

 

APPLICATION OF INTERNATIONAL HUMANITARIAN LAW 

The Law of Armed Conflict, as the name itself suggests, is applicable only to the cases of armed 
conflicts and cannot be invoked in matters of internal disturbances and violence. International 

 
2 Laws of War: Red Cross Convention, available at: https://avalon.law,yale.edu/19th_Century/geneva04.asp (last visited 
on March 18, 2020). 
3 Laws of War: Red Cross Convention, available at: https://avalon.law,yale.edu/19th_Century/geneva04.asp (last visited 
on March 18, 2020). 
4 The History of International Humanitarian Law, available at: https://www.humanrights.ch/en/standards/international-
humanitarian-law/history/ (last modified on August 19, 2011). 
5 V.K. Ahuja, Public International Law 264 (LexisNexis, Haryana, 2016). 

https://avalon.law,yale.edu/19th_Century/geneva04.asp
https://avalon.law,yale.edu/19th_Century/geneva04.asp
https://www.humanrights.ch/en/standards/international-humanitarian-law/history/
https://www.humanrights.ch/en/standards/international-humanitarian-law/history/
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Humanitarian Law becomes effective once the armed conflict has begun regardless of who literally 
commenced the fight. 

The same can be further classified into- i) International Armed Conflicts; and ii) Non-International 
Armed Conflicts6. International Armed Conflicts can be defined as those in which at least two distinct 
States are involved and are subject to the universally accepted norms for armed conflict included those 
from Geneva Conventions and like ones. On the other hand Non-International Armed Conflicts deal 
with the conflicts restricted to the territory of a State and holds no indulgence of any other State or 
nation. Here, as the scope narrows down, we observe that only a limited set of rules from International 
Humanitarian Law is effective in such cases. 

The idea elucidated by Geneva Conventions and by subsequent State Practice is that in cases of 
international armed conflict, the Hague and Geneva Conventions would apply, and in cases relating to 
non-international armed conflicts or armed conflicts confined to a single State territory, common 
Article 3 of the Geneva Conventions 1949 and Protocol II to Geneva Conventions would apply7. 

The aim of International Humanitarian Law is to promote humanity during wartime and not to seek 
justification of war8. 

Following are the two basic areas covered by International Humanitarian Law9: 

i) Protecting those who are not or are no longer a part of war. 
 
International Humanitarian Law seeks to provide protection to people who are not a part of any act of 
war like civilians or medical military personnel. Also, the ones who are no longer part of fight, to say, 
prisoners of war, wounded or sick combatants, shipwrecked including the ones who have surrendered.  
 
Reason for the same being that such people who are not a part of war must not be treated inhumanely 
even if they belong to the enemy State, as before anything else, they are humans first and like everyone 
other human, they too deserve to live with dignity and to be treated fairly in all conditions. This 
includes providing them food, shelter, opportunity to communicate with their nation. First Geneva 
Convention10 also assured regarding neutrality in providing medical assistance to all wounded or sick 
combatants of war. 
 
ii) Restrictions in the means of warfare. 
 
International Humanitarian Law restricts the use of such means and methods of warfare which: 
• Fail to distinguish between people who are indulged in warfare from the ones who are not; 
• Cause undue and unnecessary suffering in the territory of States; 
• Cause severe damage to the environment. 

 
6 What is International Humanitarian Law?, available at: http://www.icrc.org/en/doc/assets/files/other/what_is_ihl.pdf (last 
visited on March 18, 2020). 
7 M. Gandhi, “Common Article 3 Of Geneva Conventions, 1949 In The Era Of International Criminal Tribunals” 11 ISIL 
Year Book of International and Refugee Law (2001). 
8V.K. Ahuja, Public International Law 264 (LexisNexis, Haryana, 2016). 
9What is International Humanitarian Law?, available at: http://www.icrc.org/en/doc/assets/files/other/what_is_ihl.pdf (last 
visited on March 18, 2020). 
10 Convention for the Amelioration of the Condition of the Wounded in Armies in the Field of Battle, 1864. 

http://www.icrc.org/en/doc/assets/files/other/what_is_ihl.pdf
http://www.icrc.org/en/doc/assets/files/other/what_is_ihl.pdf
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The Biological Weapons Convention11 is the first multilateral disarmament treaty which prohibits on 
the development, production or stockpiling of weapons so inherently dangerous for causing mass 
destruction. 

WAR CRIMES 

International Criminal Court Statute or the Rome Statute envisages the following to be included in the 
term ‘war crime’12: 

a) Breach of Geneva Conventions with the following acts: 

• Willful killing 
• Inhumane treatment or torture 
• Causing undue harm and injury to body ad health 
• Depriving any prisoner of war of just and fair trial 
• Compelling prisoner of war to indulge or serve in the forces of hostilities, etc.; 

b) Violations of other laws and customs applicable to international armed conflicts; 

c) In case of non-international war conflict, violation of common Article 3 to the four Geneva 
Conventions; 

d) Violations of other laws and customs to non-international armed conflicts. 

 

Furthermore, war crimes can be classified into war crimes13: 

I) Against persons requiring protection 

II) Against those providing humanitarian assistance 

III) Against property 

IV) Prohibited methods of warfare 

V) Prohibited means of warfare 

 

CONSEQUENCES OF WAR CRIME 

Any violation or breach of any of the aforementioned law or custom bears a severe aftermath in the 
concerned State, most commonly the ones who are not indulged in any way in the warfare like 
civilians. Also, it results in ill-treatment or unnecessary suffering among the ones who are no longer a 
part of the war, for example, a combatant who has surrendered, compelling the said combatant to serve 
in the military forces of hostilities is a clear cut violation of the Geneva Convention and can be termed 
as a war crime.  

When International Humanitarian Law is not complied with, it results into infringement of even the 
most basic rights of the persons against whom some infringement has been caused. Consider, during 
warfare, civilians have been targeted by hostile forces. In such a case, the most basic right of the 
civilians to live with dignity and in a safe environment is hampered which is clearly against the 

 
11 Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological (Biological) and Toxin 
Weapons and on their Destruction, 1972 
12 Article 8 of Rome Statute of the International Criminal Court. 
13 War Crimes, available at: https://www.un.org/en/genocideprevention/war-crimes.shtml (last visited on March 18, 2020). 

https://www.un.org/en/genocideprevention/war-crimes.shtml
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provisions of International Humanitarian Law. Hence, now we can clearly establish a logical 
connection as to why International Humanitarian Law mostly concerns with providing protection to 
the ne not a part or war or the ones who are no longer a part of the same. 

 

OBLIGATION LIES ON WHOM? 

Primarily, it becomes the duty of the warring parties or States to ensure that all the conventions and 
laws set in matters concerning armed conflicts are complied with. 

Rule 143 of Customary International Humanitarian Law establishes responsibility of the State to 
educate its civil population regarding the International Humanitarian Law so that all compliances of 
the same are adhered to. The following treaties mandate States to disseminate information and educate 
its civilian population regarding the Law of War: 

a) Geneva Convention of 190614 

b) Geneva Convention of 192915 

c) Geneva Conventions of 194916 

d) Hague Convention of 195417 

e) Additional Protocol I (1977)18 

f) Second Protocol to Hague Convention of 199919 

g) Convention of Enforced Disappearance20 

Apart from these there are other instruments like Statutes of International Red Cross, Guidelines on 
the Protection of the Environment in Times of Armed Conflict and several Military Manuals requiring 
Governments to disseminate to its population about the Conventions and letting Principles to be known 
to them so that proper adherence of International Humanitarian Law can take place thereby preventing 
possible violations if the law in concern. 

Common Article 1 to the Geneva Conventions reads that the contracting parties must undertake to 
respect and to ensure respect for the International Humanitarian Law in all situations. Here the terms 
“to respect” and “to ensure respect” should be paid attention. “To respect” signifies that States are duty 

bound to adhere to the principles set forth by the Conventions and must ensure that all others falling 
within the ambit of its jurisdiction to comply with the said conventions. On the other hand, “to ensure 

respect” signifies that whether or not a State is party to a conflict, still, it is, at all times, under an 
obligation to ensure that all others respect and follow the rules highlighted under the Conventions, 
especially the conflicting parties. In other words, even if a State is not a party to armed conflict, still it 

 
14 Article 26 of Convention for the Amelioration of the Condition of the Wounded  and Sick in Armies in the field, 1906. 
15 Article 27 of Convention for the Amelioration of the Condition of the Wounded  and Sick in Armies in the field, 1906. 
16 Article 47 of Convention (I) for the Amelioration of the Condition of the Wounded  and Sick in Armies in the field, 
1949; 
Article 48 of Convention (II) for the Amelioration of the Condition of the Wounded  and Sick in Armies in the field, 1949; 
Article 127 of Convention (III) for the Amelioration of the Condition of the Wounded  and Sick in Armies in the field, 
1949; 
Article 144 of Convention (IV) for the Amelioration of the Condition of the Wounded  and Sick in Armies in the field, 
1949. 
17 Article 25 of Convention for the Protection of Cultural Property in the Event of Armed Conflict, 1954. 
18 Article 83 of Protocol Additional to the Geneva Conventions of 1949. 
19 Article 30 of Second Protocol to the Protection of Cultural Property in the Event if Armed Conflict, 1999. 
20 Article 23 of International Convention for the Protection of all persons from Enforced Disappearance, 2006. 
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carries an obligation to ensure that the conflicting States are adhering to the same. 21  The 
aforementioned rules comprise of provisions found in Geneva Conventions, Additional Protocols, 
Hague Convention and International Customary Law. Furthermore, States must legislate and enact 
laws in their respective territories in order to give effect to the above-mentioned22. 

 

CHALLENGES TO SUCCESFUL ENFORCEMENT OF INTERNATIONAL 
HUMANITARIAN LAW 

Despite having strong laws on armed conflicts, we still have big examples wherein such laws could 
not be or were not implemented as effectively as they could have been. Following are some of the 
contemporary challenges to effective implementation of International Humanitarian Law: 

1) Lack of Nation’s Political Will 
 
Nothing with regards to the Law of War can be enforced of the State itself doesn’t hold an effective 

will to prevent violations of International Humanitarian Law. It has been most commonly observed 
that the belligerent parties have not been determined enough preventing violations of the laws. To say, 
serious violations of International Humanitarian Law were observed during the bloody wars of 
Yugoslavia, Kosovo. The result was in establishment of the International Tribunal for the Former 
Yugoslavia in order to prosecute those indulged in such violations.23 
 
In other words, if a belligerent Nation State, in order to weaken the enemy, does some violation 
intentionally or negligently, through its personnel or forces, then those who had their hand directly in 
its occurrence can be made liable and prosecuted in the abovementioned International Tribunal. 
 
In circumstances pertaining to serious violations of the Conventions, the parties must act in conformity 
with the United Nations Charter in cooperation with the United Nations, whether jointly or 
individually 24 . Also, not to forego the respect for the Conventions to be ensured under all 
circumstances25. So despite such provisions, there is still a lot to be done for improvement, however 
the situation today better to those in earlier times. 
 
2) Diversification of Non-State Armed Clans and effective Coordination with such groups 
 
Often times it is observed that due to fragmentation of Non-State armed groups have led to conflict in 
the efficient enforcement of International Humanitarian Law. For example, Darfur is a region in the 
West Sudan. Half a decade back, there were two rebel groups fighting against the Government of 
Sudan which now has expanded to twenty such factions. So in order to guarantee a secured 
implementation of the Law of Armed Conflict, effective coordination with such armed groups is 
necessary.26 
 

 
21 Laurence Boisson de Chazournes and Luigi Condorelli, “Common Article 1 of the Geneva Conventions Revisited: 
Protecting Collective Interests” 82 International Review of the Red Cross (2000). 
22  Enforcement of IHL, available at: https://www.diakonia.se/en/IHL/The-Law/International-Humanitarian-Law-
1/Introduction-to-IHL/Enforcement-of-IHL/. 
23 O’Brien, “The International Tribunal for Violations of International Humanitarian Law in the Former Yugoslavia” 87 

American Journal of International Law 693 (1993). 
24 Article 89 of Protocol Additional to the Geneva Conventions of 1949. 
25 Article 1 common to the four Geneva Conventions. 
26  International Humanitarian Law Concepts and Challenges, available at: www.lawteacher.net/free-law-
essays/international-law/international -humanitarian-law-concepts-and-challenges-international-law-essay.php (last 
visited on March 23, 2020). 

http://www.lawteacher.net/free-law-essays/international-law/international%20-humanitarian-law-concepts-and-challenges-international-law-essay.php
http://www.lawteacher.net/free-law-essays/international-law/international%20-humanitarian-law-concepts-and-challenges-international-law-essay.php
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If such coordination is not found, then the situation might end up in serious violations of International 
Humanitarian Law thereby holding the concerned Nation liable for contravention of the said 
Conventions. Hence in order to ensure maximum compliance with International Humanitarian Law, 
one needs to reach out to all such groups convincing them to uphold the fundamental tenets of 
Humanitarian Law. 
 
3) Rapid increase in Private Organizations of Security and Military 
 
Talking about Private Military Companies (PMC) and Private Security Companies (PSC), Iraq has 
backed the top position in holding them. The Private Security Company Association of Iraq “PSCAI” 

is a non-profit organization set forth to discuss and address matters of mutual interest pertaining to the 
industry with regards to operations in Iraq. The organization seeks to work together with the Iraqi 
Government while building a close relationship of trust and confidence.27 
 
The British Association of Private Security Companies (BAPSC) is a UK based organization to 
promote interests of firms and regulate their standards to order to achieve maximum compliance of 
International Humanitarian Law. The firms addressed above refer to the firms engaged in providing 
security and defense services.28 
 
Various like organizations have been formed in order to check and balance the activated of Private 
Security and Military Companied, still with the rapid development of such organizations, it becomes 
a huge challenge to regulate all activities of these organizations. 
 
4) Use of Weapons of Mass Destruction 
 
Chemical Weapons Convention of 1993 defines “Riot Control Agent” as any chemical not listed in 

Schedule, capable of producing sensory irritation or physical disability effects that disappear within a 
short time after expiration of such exposure29. As per a Statement issued by International Committee 
of the Red Cross (ICRC), it believes that use of toxic chemical weapons for law enforcement must be 
restricted to riot control agents as defined under Chemicals Weapons Convention.30 
 
In the past, the world has witnessed few of the most terrifying and brutal chemical attacks. The Halabja 
Chemical Attack which took place on March 16, 1998 shook the soul of all nations when Halabja in 
Northern Iraq was pounded with mustard gas and the toxic nerve agent sarin. Approximately 17,000 
people died after the incident which mostly comprised of women and children. Another such example 
is the Ghouta Gas Attack which occurred on August 21, 2013 in Damacus, the Capital city of Syria. 
In both the incidents, a preliminary bombardment, i.e. breaking doors and windows was followed by 
attack with deadly chemical weapons.31 
 
In view of the history the word has witnessed, all potential use of hazardous weapons of mass 
destruction is an essential concern for effective implementation of International Humanitarian Law. 
Such weapons could be biological, chemical, nuclear or radiological. 

 
27 Private Security Company Association Iraq, available at: http://mountainrunner.us/2006/03/private_security_assoc/ (last 
visited on March 23, 2020). 
28 BAPSC, available at: http://bapsc.org.uk 
29 Article II(7) of Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemical 
Weapons and on their Destruction, 1993. 
30 ICRC position on the use of toxic chemicals as weapons for law enforcement- Statement (issued on 06-02-2013) 
31 Remembering Halabja chemical attack, available at: www.aljazeera.com/amp/indepth/2016/03/remembering-halabja-
chemical-attack-160316061221074.html (last visited on March 23, 2020). 

http://mountainrunner.us/2006/03/private_security_assoc/
http://www.aljazeera.com/amp/indepth/2016/03/remembering-halabja-chemical-attack-160316061221074.html
http://www.aljazeera.com/amp/indepth/2016/03/remembering-halabja-chemical-attack-160316061221074.html
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Ottawa Convention on Anti-Personnel Mines32 as a key role in prohibiting the usage, stockpiling, 
production and transfer of Anti-personnel landmines. ‘Anti-Personnel weapons’ are the ones which 

are used to directly kill or main people rather than damaging infrastructure and weapons. Some 
countries, for example Laos in Asia, still carry a huge amount of unexploded landmines which were 
to be exploded on impact. Hence, all State parties need to destroy their stockpiled landmines within 
four years and also were not permitted to use any land mines. The Convention is also known as ‘Mine 
Ban Treaty’ which came into effect for unlimited duration on March 01, 1999.33 
 
5) Combating Terrorism 
 
The world’s blood ran cold when it witnessed horrifying examples of terrorism, be it 2008 Mumbai 
Attacks, popularly known as 26/11 Attack, or November 2015 Paris Attack, terrorism has always been 
a question mark on International Humanitarian Law. It remains a puzzle as to how International 
Humanitarian Law deals with severe situations of violence, or Terrorism. 
 
In order to answer this question, it is pertinent to mention that the term ‘terrorism’ has not been defined 

comprehensively under international plane, however terrorist acts have been mentioned under 
domestic laws as well as various conventions. 34  Interestingly, such terrorist acts may, if certain 
requisites are fulfilled, qualify as war crimes, which have been well dealt by International 
Humanitarian Law. Such requisites of war crimes have already been discussed in the above sections35. 
 
The very aim International Humanitarian Law, as already discussed, is to protect civilians and the ones 
who have aborted from the ramifications of warfare. In such a situation, terrorism becomes a great 
threat to successful implementation of International Humanitarian Law. 
 
Also, it has become a challenge that States happen to label all acts of warfare by Non-State armed 
groups. Here comes the failure to distinguish between ‘armed conflict’ and ‘acts of terrorism’.36 
 
 

SUGGESTIONS TO COMBAT CHALLENGES 

The potential threats as discussed above can be successfully in implemented by an effective 
coordination of all States and Non-State entities. This equilibrium can be achieved when everyone is 
sufficiently convinced that the principles if International Humanitarian Law hold great interest. So 
effective coordination and cooperation are the keys. 
 
Moreover, the author believes that due to lack of stringent liabilities, such threats are likely to enhance 
in the near future. So what we actually need is a stringent and strict set of sanctions for punishing the 
offenders for violations of International Humanitarian Law or war crimes. 
 

 
32 The Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on 
Their Destruction, 1999. 
33  Arms Control Association- The Ottawa Convention, available at: www.armscontrol.org/factsheet/ottawasigs (last 
updated in January 2018). 
34  International Humanitarian Law Concepts and Challenges, available at: www.lawteacher.net/free-law-
essays/international-law/international -humanitarian-law-concepts-and-challenges-international-law-essay.php (last 
visited on March 23, 2020). 
35 See Sections 5 and 6. 
36 ICRC- Contemporary challenges for IHL, available at: www.icrc.org/en/doc/war-and-law/contemporary-challenges-for-
ihl/overview-contemporary-challenges-for-ihl.htm (last visited on March 23, 2020). 

http://www.armscontrol.org/factsheet/ottawasigs
http://www.lawteacher.net/free-law-essays/international-law/international%20-humanitarian-law-concepts-and-challenges-international-law-essay.php
http://www.lawteacher.net/free-law-essays/international-law/international%20-humanitarian-law-concepts-and-challenges-international-law-essay.php
http://www.icrc.org/en/doc/war-and-law/contemporary-challenges-for-ihl/overview-contemporary-challenges-for-ihl.htm
http://www.icrc.org/en/doc/war-and-law/contemporary-challenges-for-ihl/overview-contemporary-challenges-for-ihl.htm
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As far as terrorism is concerned, there is not even a comprehensive definition of the ‘terrorism’ under 

International Humanitarian Law 37 . However, it cannot be denied that the fundamentals of 
Humanitarian Law seek to distinguish between civilians and combatants and between military objects 
and civil objects. So in this way, we can undoubtedly pull the acts of terrorism fall within the ambit of 
the Law of War can make the offenders liable under its rules.  
 
 

CONCLUSION 

The author would like to conclude by mentioning that International Humanitarian Law is and would 
be continually be threatened by potential challenges as long as the world is dynamic and progressive. 
With new times, new situations arise and thereby the evolution of challenges is natural. Most 
importantly, the objective of every law needs to be focused upon in order to ensure maximum 
enforcement of law despite being eclipsed by a potential or existing threat. The main aim of 
International Humanitarian Law is to protect civilians from effects of war in an armed conflict by 
restricting or limiting means and methods of warfare. Hence, the vision is clear, all that is required is 
to have a will to move and step forth.

 
37 ICRC- What does IHL say about Terrorism?, available at: 
http://www.google.co.in/amp/s/www.icrc.org/en/document/what-does-ihl-say-about-terrorism%3famp (last visited on 
March 23, 2020). 

http://www.google.co.in/amp/s/www.icrc.org/en/document/what-does-ihl-say-about-terrorism%3famp
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CORPORATE ACCOUNTABILITY AND HUMAN RIGHTS VIOLATION 

- Munmun Kadam1 & Rahul Yadav2 

 

ABSTRACT 

The main drivers of human rights infringement are numerous in our nations, one of which is 
corporate power and not accountability of the Corporate organisation which in turn lead to gross 

violation of human rights. The paper analyses the role of the corporates in the violation of the human 
rights at various places and events relating to it. It discussed the basic concept of human rights and 

its origin. The global associations and standards shaped in explicit, against the human rights 
maltreatment by the corporates have additionally been talked about in brief. The corporation, giant 
organisation and the multinational corporation have prompted a portion of the genuine harm to the 
worldwide just as national dimension human rights infringement in different regions, essentially in 
the environmental and human displacement aspect. A portion of the instances of such maltreatment 

have been examined in the paper. The major issues and the most ignored cases of human rights 
abuses by the corporation for e.g. The Jharkhand killing in lieu of the protest have been discussed at 
a stretch. At last, some of the suggestion and practise to prevent such abuses have been looked into 

in brief. 

Keywords: Human Rights, Corporation, Abuse, UN, Multinational, Displacement 

 

INTRODUCTION 

The concept of corporate accountability while lacking a definite meaning and definition, means in 
simple words, reckoning of those actions for which one is held responsible”. Though we have been 

hearing the term “Sabka Sath Sabka Vikas” i.e. each on support will lead to each one’s development, 

but the term has never been used in its true essence. It is observed neither the government or the 
judiciary have been able to curb the human rights violation in the name of the developmental 
activities.3 The corporate accountability as a concept is clearly interwoven with the concept of human 
rights and its violation. It plays an important role in the provision of basic needs of our society, the 
quality of our living planet, the level of trust in businesses and the creation of a sense of shared meaning 
and common purpose.4 Corporate accountability can be defined as the ability to those affected by a 
corporation to hold the corporation to account for the operation of corporation.5 That could include 
legal rights for local communities to seek compensation when they have suffered as a result of the 
failing of the corporate to uphold their duties and the financial matters etc. The corporate accountability 
‘movement’ believes corporations must be ‘held to account’ implying enforceability. The CSR 

(corporate social responsibility) advocates would find this as a more radical position that CSR. Many 

 
1 Student, BA LLB, 4th year, Rajiv Gandhi National University of Law, Punjab 
2 Student, LLM, National Academy of Legal Studies and Research, Hyderabad 
3 How Many People Will We Continue to Displace in the Name of Development, Economics and Political Science 
Weekly, EPW Engage, 28 February 2019, https://www.epw.in/engage/article/how-many-people-will-we-
continue?0=ip_login_no_cache%3D830f0b766c062edfd184642b93da3e84, Accessed 11 Apr. 19. 
4 Munif Mohammad, Corporate accountability in the context of sustainability – A conceptual 
Framework, EuroMed Journal of Business, September 2013, 
https://www.researchgate.net/publication/263154638_Corporate_accountability_in_the_context_of_sustainability_-
_A_conceptual_framework/download, Accessed 11 Apr. 19. 
5 Friends of the Earth (2005) Briefing, Corporate Accountability, 
http://www.foe.co.uk/resource/briefings/corporate_accountability1.pdf, Accessed 11 Apr. 19. 
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NGO’s and stakeholder have fought countless battles between such corporation and people to stop 
them from violating the basic human rights of the people.6 

 The corporates are consuming planetary resources faster than the ecosystems’ ability to regenerate, 

poverty is becoming more widespread, trusted financial institutions have failed us, our governments 
have less fiscal and social capital to fix problems and traditional macro-economic solutions of 
consumption-led growth seem less plausible. The most common encroachment by the corporate in the 
human rights area are, the Human Displacement for their ever-growing industries and companies, 
water pollution thereby causing water scarcity and the people are forced to drink dirty water with high 
fluoride and arsenic contents causing diseases like cancer. Other area includes encroaching Adivasi 
lands and leaving people without houses to live, forceful evictions of families.  

This paper analysis the issue of human rights violation by the big corporates or companies or the Public 
sector plants which is thereby causing human rights violation in number of ways like human 
displacement and water pollution, air pollution, sewage waste and other related issues.  

 

CONCEPT OF HUMAN RIGHTS IN INDIA 

Human Rights are commonly understood as inalienable fundamental rights to which a person is 
inherently entitled simply because he or she is a human being. Human rights are thus conceived as 
universal (applicable everywhere) and egalitarian (the same for everyone). These rights may exist as 
natural rights or as legal rights in local, regional, national and international law. Human Rights are 
legally guaranteed in a set of binding treaties and conventions. They cover civil, political, economic, 
social and cultural rights. All human rights are universal, interdependent, inter-related and indivisible.   

The first major international human rights document was the Universal Declaration of Human Rights 
(1948). This document laid out all of the basic rights and freedoms. However, this is a non-binding 
declaration. In other words, although it can be used to explain the foundation of human rights and 
human rights principles, the articles in the UDHR are not legally enforceable. Member states could not 
come to consensus on the document, so, rather than have the whole thing collapse, the international 
community decided to split the document into two halves to ensure that each would gather the 
necessary signatures to come into force. The divide was simple- countries in the west wanted civil and 
political rights and were not as in favour of economic, social and cultural rights, while countries in the 
east favoured economic, social and cultural rights and would not sign legally binding treaties for civil 
and political rights. Hence two separate treaties were created in 1966; the International Covenant on 
Economic, Social and Cultural Rights (ICESCR) and the International Covenant on Civil and Political 
Rights (ICCPR).  

Now we shall move to India. India has various laws and schemes made for augmenting social services. 
But, these have not succeeded in meeting the economic, social and cultural rights for the majority of 
the population. Although India has achieved a sustained ‘growth’ rate, the promise of ‘inclusion’ has 

not been fulfilled. 

As per Universal Periodic Review (UPR I) Recommendations 10 and 18,7 India committed to address 
inequity. While, the average growth rate over 2007-11 was 8.2%, poverty declined by only 0.8%.8   
Data indicates that more than three –fourths of the 1.2 billion Indians have faced further 
marginalisation during this period. According to the Arjun Sengupta Committee (2006) appointed by 

 
6 Utting, P., Clapp, J. (2008) Corporate Accountability and Sustainable Development, Delhi: Oxford University Press – 
India. 
7 The Universal Periodic Review (UPR) is a unique process which involves a review of the human rights      records of all 
UN member states.    
8   Between 2007-2011 according to: Draft Approach Paper for the Twelfth Five-Year Plan, Planning Commission, 
Government of India, August 2011. 
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the Prime Minister, 77% of Indians live on a consumption expenditure of less than INR 20 (around 
USD 0.4 ) a day.9  The National poverty rate in India is estimated at 37.2% according to the Tendulkar 
Committee Report. However, India still ranks 134 out of 187 countries on the UN human development 
index.  

The human right to adequate housing is guaranteed in international law and in the Directive Principles 
of the Constitution of India. It has also been upheld by the Supreme Court, in various judgements, as 
an integral part of the right to life. Majority of the Indian population, in urban as well as rural areas, 
however, lives in extremely inadequate and insecure conditions. While recognising human rights as 
inalienable rights to be realised by all human beings it is necessary to understand how the rural 
labourers, who are regarded as most vulnerable as well as most vital section of India's human resources, 
realise their human rights. There are two methods by which the realisation of human rights may take 
place. One of which is the Western method and the other is the Third World method. In the Western 
World, where the protection of individual rights is of primary issue, the emphasis is usually given for 
promotion and protection of civil and political rights. The realisation of human rights, according to 
western school of thought, becomes possible only with the realisation of civil and political rights. In 
the Third World, on the other hand, where poverty, illiteracy and ignorance go hand in hand, the prime 
emphasis is laid on social, economic and cultural aspects of human rights. According to Third World 
views the protection of collective rights is considered as primarily essential.  

In India, people hot independence in 1947. Indians framed the constitution and system of 
administration in 1950’s. Mostly, the human rights listed in the universal Declaration of Human rights 

by the United Nations on are incorporated in Part III of the Constitution of India. It endeavour that all 
law which are inconsistent with this part of the constitution are void and these rights are enforceable 
in the law. Some important rights of India citizens are - right to equality (Articles 14-18), right to 
freedom (Articles 19-22), right against exploitation (Articles 23-24), right to freedom of religion 
(Articles 25-28), cultural and educational rights, of religion (Articles 25-28), cultural and educational 
rights, protecting the interests of minorities (Articles 29-30). In today’s time, holding the corporate 

accountable directly or indirectly for human rights violation has become and increasing area of 
attention for the promotion of human rights. 

 

INTERNATIONAL ORGANISATIONS WORKING TOWARDS CORPORATE 
ACCOUNTABILITY 

The Multinationals emerged in the period of 1990’s and even the government PSU were growing at a 
fast rate and posing one of the greatest challenges in social and economic international order. There 
have been increasing concerns over the multinational, big companies and organisation ignoring the 
human rights violation they have been doing in the long run. It has been observed that concern have 
been raised in the role of corporation in human rights protection and violation but recognition has been 
given to the facts they can help in the countries with poor human rights records. 

United Nations guiding Principles on Business and Human Rights 

The United Nations Guiding Principles on Business and Human Rights have been acting as an 
authority statement that the corporates should adhere to while dealing with the human rights violations. 
It comprises of the three principle which include; protect, respect and remedy. The principles do not 
bind the corporation by creating new law or by new regulation but by providing a framework for the 
corporation as to what comprises a fair practise and best way. 10 the three pillars stand for three 

 
9 Report on Conditions of Work and Promotion of Livelihoods in the Unorganized Sector (Arjun Sengupta Committee 
Report), 2006; exchange rate as of November 27, 2011. 
10  Robert C. Blitt, “Beyond Ruggie’s Guiding Principles on Business and Human Rights: Charting an Embracive Approach 
to Corporate Human Rights Compliance” (2012) 48 Tex Int’l L J 33 at 36. 
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different things. The protect pillars calls upon the state to protect the human right violation of the 
citizens of the country. It provides the responsibility of the state to protect the human rights of the 
people. The respect pillar provides that the corporations operating in the periphery of the people have 
to respect their human rights and undertake due diligence to ensure that their conduct cannot infringe 
human rights of the people. And lastly, the remedy pillar ensures that, both judicial and quasi-judicial 
remedy is available to the people whose human rights have been infringed by the corporations. Many 
countries and organisations have endorsed these principles including the European commission, 
OECD and United Nations Global Compact.11 

OECD Guidelines for Multinational Enterprises 

These are the non-binding principles which is an instrument which elucidates information on the 
standards regarding the conducts of the multinational corporation should aim to meet. It provides a 
global area and global context in which the multinationals perform their functions, and to ensure the 
standards for responsible business conduct is consistent with the applicable laws and international 
recognised standards.12 It kind of reiterated the United Nations Guiding Principles on Business and 
Human Rights under the Section IV13 of the Principles it directly deals with the human rights violations 
and presents much of the contents of the UN Guiding Principles. Under these principles, the 
participating states are required to establish National Contact Points (NCP).  If any allegation is 
brought up by an individual, then the matter is referred to a specific instance. The merit of the claim is 
addressed and the investigation is will be undertaken. 

Company Codes 

Many of the companies have drafted their own codes for the maintenance of the standard of the code 
of conduct. Most of the codes of such companies includes the human rights clauses. The Business and 
Human Rights Resource centre also maintains the record of the companies who have incorporated the 
human rights clauses in their codes.14 

Alien Tort Statute 

The alien tort statute is a U.S Federal law first adopted in 1789 that gives the federal courts jurisdiction 
to hear the lawsuits filed by the non-U.S. citizens for tort committed in violation of International Law. 
However, the International Law has expanded to include the protection of the human rights. The Alien 
Tort Statute gives the survivor of the egregious human rights violation the chance to present the matter 
or right to sue the perpetrator in the United States, irrespective of the place of the commission of the 
human rights abuse. 

 

CASE STUDIES OF THE CORPORATE HUMAN RIGHTS VIOLATION 

 

1. Chhattisgarh Adivasi’s Land Transfer 

Between the period of 2012 and 2017 about 100 farmers in the Khokhraaoma, Katangdi, Bhengari and 
Nawapara Tenda villagers of Gharghoda tehsil in Raigarh district of Chattisgarh found that more than 
680 acres of their land have been fraudulently and without their consent have been taken by the two 

 
11 Ibid at 50. 
12 OECD Guidelines for Multinational Enterprises 2011 Edition, 25 May 2011 at 3. 
13 Id at 31. 
14  "Company policy statements on human rights", business-humanrights.org. 
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companies named TNM Energy and Mahavir Coal Corporation. 15 Even after the presence of the 
legislation like Panchayats (Extension to Scheduled Areas) Act, 1996 which specifically provide that 
in area where 50% of the population is tribal, the land owned by the adivasis cannot be transferred 
without the consent of the Gram Sabha or the village council, the corporations have never failed to 
mutilate the laws with their money power.  

Another incident where the Adivasi’s in the Kunkuni Village alleged that more than 300 acres of their 

land have been transferred to the real estate firm named Saptarishi Infra Tech Estate, by forgery 
between 2009 and 2015. Fighting it back, on March 16, Kunkuni resident Jailal Rathiya filed a petition 
in the Chhattisgarh High Court, however he was found dead within next few days in unnatural 
circumstances. The area’s population consist of 65% of the tribal population and thus protected by the 

Panchayats (Extension to Scheduled Areas) Act, 1996, which makes land transfers from an Adivasi to 
a non-Adivasi person contingent on the consent of the Gram Sabha or the village council. 

The lands of the people at Village Choura was compulsorily acquired for mining under the project 
Mahan –II by the South Eastern Coalfields Limited – a Public Sector Mining Enterprise. Not only the 
Panchayats (Extension to Scheduled Areas) Act was violated, SECL also forged ram Sabha resolution 
to obtain clearances. The height of Human rights violation were reached when SECL, which has 
illegally begun mining and destroyed the livelihoods and environment of the adivasi villagers that are 
probably not measurable in monetary terms, is suing them for the loss of production on that day.16 

 
2. Gujrat’s Sardar Sarovar Dam Displacement 

The Sardar Sarovar project has affected nearly 300 villages, with 163,000 people have been displaced, 
among them the tribal population17 has been severely affected. Force is being used to evict the people 
from their homes and lands, where they may have lived for generations: such action is unjust and 
inhumane and could not be justified in truly democratic sense. On this issue the government seems to 
be bent on advocating and protecting the interest of tiny corporate sector. As Medha Pathkar, one of 
the leading figures in the movement against Narmada project points out: “Even with rights recognised, 
risks assessed and stakeholders identified, existing iniquitous power relations would too easily allow 
developers to dominate and distort such process… Understanding this takes us beyond a faith in 

negotiations”18 

According to the Central Water Commission, over 3,300 dams have been built in India since 
independence and some 100 more are under construction. Another study of 54 large dams carried out 
by Indian Institute of Public Administration in New Delhi calculated that the average number of people 
displaced by a large dam is 44,182. Over 21,000 families have been uprooted. Although Pong dam 
was constructed more than three decades ago, the displaced people still have not received the any 
government rehabilitation measures.19 The Sardar Sarovar dam reservoir would be more than 200 km 
long which have ultimately displaced 40,000 households. These people who have been displaced have 
no longer been able to access the same livelihood and the same occupations they have been carrying 
on and they have also been not adequately compensated for the same. Such gross violations of the 

 
15 Raksha Kumar, Illegal transfers: Adivasis in Chhattisgarh plan to criminally prosecute firms that hold their land, 
SCROLL, Jul 17, 2017 · 09:00 am, https://scroll.in/article/843427 /illegal-transfers-adivasis-in-chhattisgarh-plan-to-
criminally-prosecute-firms-that-hold-their-land, Accessed 11 Apr. 19. 
16  Sudha Bharadwaj, Legal face of the Land Grab in Chhattisgarh, ACADMIA, 
https://www.academia.edu/16972107/Legal_face_of_the_Land_Grab_in_Chhattisgarh, Accessed 11 Apr. 19. 
17 Tribal people are the most marginal groups in India who are forest nomads, with long history of exploitation under the 
colonial and post-colonial regimes. 
18 World Commission on Dams (2000): Dams and Development: a new framework for decision making, London: Earth 
Scan Publication. 
19 Central Water Commission, Ministry of Water Resources, RD & GR, Government of India, accessed on 7th April, 2019, 
http://www.cwc.gov.in/welcome-central-water-commission. 
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human rights of the people due to the actions of Government as well as corporation are increasing day 
by day. The protest for the Narmada River have caused such an impetus that the World bank at that 
time, cancelled the funding to the Sardar Sarovar Dam Project.20  

 
3. Killings in Jharkhand for Coal Mine Protest 

In 2016, the residents of the Hazaribagh District of Jharkhand while protesting against the arbitrary 
Land acquisition by the NTPC (National Thermal Power Corporation) Ltd. for their coal mines, were 
faced with a strict action by the authorities. The acquisition for the Land began in 2004 and the farmers 
and residents have resisted the plan from the very onset as it was a land with agriculturally rich values. 

The land used to employ the villagers through the year and it generated the agricultural revenue up to 
Rs. 300 crores. Four people were left dead and several injured due to a tuff between the police and the 
villagers. As the villagers allege that the land acquired by NTPC was violative of the forestry rights 
and does not offer enough compensation. 

At first the people were reluctant but later when their rights were so grossly affected that the people 
decided to attack the nearby police station and hence which caused the untimely death of 4 people and 
several injured. About 40 people were injured in such action and the women of the community reported 
that the police forcibly entered their house and beat them with batons. The elderly and the children of 
the house were beaten and 9 male member were taken to the station and later released. Local of the 
villages also reported that the police officer used to come banging the doors, shouting horrible abuses.  

These mines are being taken away by organisation without adequately consulting with the affected 
communities, the Amnesty International India reported. The four people who were reported dead, 
among them 3 were children following a protest for the acquisition. According an order issued by the 
Ministry of Environment and Forests (MoEF), for the industrial project to receive a forest clearance, 
the consent of the respective affected Gram Sabha have to be taken. In the NTPC case such forest 
clearance was granted by the Ministry of Environment and Forests (MoEF) in 2010 without the 
consultation with the respective gram sabhas. In the letter for forest rights only 5 signatures were 
recorded out of the 1790 persons who lived in the villages.21 Forced Eviction like these lead to gross 
Human Rights Violation specially by the hands of these corporation. These forced evictions are 
prohibited under the international standards and human rights law.  According to the UN Basic 
Principles and Guidelines on Development based on such displacement and environmental abuses 
committed by the corporations are to be made liable. All the people threatened or subject to forced 
evictions have the rights to timely remedy which include the right to fair hearing, access the legal 
counsel, legal aid, return, restitution, resettlement, rehabilitation and compensation.22   

 
4. Nestlé’s Human Rights Abuse23 

 
20 Wade, R. (2011): “Muddy Waters: Inside the World Bank as it Struggled with the Narmada Projects”, Economic and 

Political Weekly, 1st October. 
21 Communities affected by Jharkhand’s NTPC-supported coal mine not adequately consulted, Amnesty International 
India, October 28, 2016, https://counterview.org/2016/10/28/communities-affected-by-jharkhands-ntpc-supported-coal-
mine-not-adequately-consulted/, Accessed 11 Apr. 19. 
22 Forcible eviction for coalmine in Raigadh: A human rights violation under international law, standards, Amnesty 
International India, April 8, 2016, https://counterview.org/2016/04/08/forcible-eviction-for-coalmine-in-raigadh-a-human-
rights-violation-under-international-law-standards/. 
23 Prasadi Wijesinghe, Human Rights Violations by Multinational Corporations: Nestle as the culprit, SRRN, 14 Mar 2018, 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3136321&download=yes. 
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As identified by the United Nations, right to clean water and sanitation is one of the basic human rights 
in the current world.24 Nestle is recorded to be the largest producer of bottled water.25 It drains water 
from natural springs and fountains around the world and sell it to people in nicely shaped bottles. 
Water draining from natural springs and fountains has obviously make their pockets full yet, it has 
prejudiced the environment as well as the general human right for water.26 Child slavery is the next 
most notorious human rights violation which was committed by Nestle. It was alleged that, nestle has 
trafficked (abducted) children to Ivory Coast where the cocoa plantations were located, forced them to 
work without wages (slavery in more precise explanations) and abused them mentally and physically.27 

 

PREVENTION CORPORATE HUMAN RIGHTS ABUSE 

1. Human Rights Law as Binding Law 

The human rights protection as a practise embedded by the companies is far from being followed 
regularly. The human right protection is just a bold move by the companies, and nowhere this is taken 
seriously by the companies and the corporations. There is no thing called a human right law which is 
embedded in the employee culture.  According to a poll by the Ethical Corporation revealed that “75% 

of Companies Still Haven’t Embedded Sustainability as Part of Their Employee Culture.” The time 

has come when the Human Rights clause should be compulsorily included in the incorporation 
agreement of the companies and the organisations. 

2. International Organisations  

The Global effort to reduce the human rights abuse by the corporation have begun in the name of 
National Action Plans, it a programme to compel the states and the organisations to meet their 
responsibilities by implementing UN Guiding Principles on Business & Human Rights (UNGPs). This 
project has become central to the agenda of the UN Working Group on Business and Human Rights, 
the successor body to the UN mandate that produced the UNGPs – it will be the subject of the Working 
Group’s annual report to the UN Human Rights Council.28  

3. United Nations 

It is good to introduce a human rights protection indicator for multinational corporations. This can be 
done by United Nations. They can form a committee and create supervisors or monitoring panels to 
watch the human rights violations by multinational corporations. If they violated human rights, there 
must be an international law which can be used to cancel its license or boycott their products and 
services (at least for a considerable time period). A record must be maintained for every multinational 
corporation and the host countries must be given the chance to peruse these records and identify the 
potential human rights violation risks by multinational corporations. Even though developing countries 
are less powerful than multinational corporations, every country must be empowered to act against 

 
24  The Human Right to Water and Sanitation' (www.un.org) 
<http://www.un.org/waterforlifedecade/pdf/human_right_to_water_and_sanitation_media_brief.pdf> accessed 10 April 
2019. 
25  'Why Nestle is one of the Most Hated Companies in The World' (ZME Science) 
<http://www.zmescience.com/science/nestle-company-pollution-children/> accessed 10 April 2019. 
26 'Nestlé: Corporate Rap Sheet | Corporate Research Project' (Corp-research.org) <https://www.corp-research.org/nestle> 
accessed 10 Apr. 19. 
27  Joe Clarke, 'Child Labour on Nestlé Farms: Chocolate Giant's Problems Continue' (the Guardian, 2015) 
<https://www.theguardian.com/global-development-professionals-network/2015/sep/02/child-labour-on-nestle-farms-
chocolate-giants-problems-continue> accessed 10th April 2019. 
28 Joanne Bauer, Preventing Corporate Human Rights Abuse: It’s Time for Government Action, Ethics & International 
Affairs, April 2014, https://www.ethicsandinternationalaffairs.org/2014/preventing-corporate-human-rights-abuse-its-
time-for-government-action/, accessed on 10 April 2019. 

https://www.ethicsandinternationalaffairs.org/2014/preventing-corporate-human-rights-abuse-its-time-for-government-action/
https://www.ethicsandinternationalaffairs.org/2014/preventing-corporate-human-rights-abuse-its-time-for-government-action/
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human rights violations by multinational corporations as, sovereignty of the countries must always go 
beyond the financial power of the multinational corporations.29 

4. Reporting of Human Rights Abuse 

A national level body should be made for reporting an abuse of human rights violation of a nature and 
this national level body should have regional branches in the area most prone to human rights violation. 
USAID provides human rights assistance around the world, as well as humanitarian aid and 
development assistance in foreign countries. This assistance may be tied to respect for certain basic 
human rights.30 

5. Human Rights Law Awareness 

For reducing the abuse of human rights by a corporation the people should be made aware of the 
existing human rights laws. The awareness of the law will enable them to approach the appropriate 
authorities in case of the violation of their human rights. Most of the time people are not aware of their 
rights and they fall prey of such abuses. The government should hold workshops and introduce the 
concept of basic human rights into the educational curriculum of children, as that will build up their 
knowledge from the very beginning. A Yoruba proverb says, ''olowo kan laa rin olosi mefa, olosi ni 
ohun na'', meaning that, a rich man among 6 poor people is also a poor man. This means that, an 
educated fellow in the midst of ignorant people is also an ignorant person. This can only change if he 
or she tries to educate those around him. It is important that we educate everyone around us about 
human rights, just as we know, let them also know so we can complement each other.31 
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FINGERPRINT EVIDENCE - A PIVOTAL STEP TOWARDS THE 
CRIMINAL JUSTICE 

- Ritodeep Bhattacharyya & Arunav Seksaria1 

 

ABSTRACT 

The human race standing in the twenty first century has witnessed an alarming and unfortunate 
increase of crimes in each and every part of the world. With due time, it is quite evident and 

important to mention out the fact that the development of forensic science has paved the way for a 
smoother administration of justice. Fingerprint evidence which has been established over the years 
as one of the significant crime establishing tool and is undoubtedly the most authentic and reliable 

source of evidence to establish guilt. 

The Indian Legal System is perhaps one of the earliest system in the world which adopted the 
importance of fingerprint evidence in its justice providing mechanism. This type of evidence is used 
in solving various type of crimes such as from robbery, assaults to murder, rape regardless of the 
degree of criminality and number of persons involved in the particular crime. This tool got its very 

recognition from all over the world due to its high security mechanism, non-transferable 
characteristics and being cost effective security solution. 

However, the credibility, consistency and the admissibility of these specific evidence has always been 
under question. Various challenges and deliberations has come up before the Apex Court of India 
regarding the Constitutional validity of the same. It has been contended in certain instances before 
the Court that this tool is very much inconsistent with the provisions of the Constitution and thus 

should not be made admissible before the Court of India. 

This article therefore focuses on the core issues and challenges which are prevailing on the prospect 
of finger evidence in recent times. It will also put forward the observations and the opinions of the 

Hon’ble Supreme Court of India regarding the same. 

 

INTRODUCTION 

“The essence of fingerprint evidence in today’s upgraded society remains unmatchable.” 

                                                                                              --Rohinton Fali Nariman 

With the passage of time, it is quite evident to mention the fact with the support of various judicial 
pronouncements that fingerprint evidence has come up as one of the most authentic and reliable tool 
for establishing inferences in regards to a crime that takes place. The importance of such evidence got 
its very prominence during the solving of various high profile cases, which included the assassination 
of John. F. Kennedy wherein a palm impression was discovered under the stock of the Mannlicher – 
Carcano rifle that belonged to Lee Harvey Oswald which ultimately became an important step in the 
criminal trial system. The investigation in the case of assassination of Dr. Martin Luther King Jr. also 
saw a sharp turning point when the crime lab made an important discovery of latent fingerprints found 
on the rifle which ultimately found to be belonged to James Earl Ray. Thus from the very inception of 
this tool, the importance attached to such crucial instrument cannot be ignored. Looking from the 
Indian judiciaries perspective in the relevant case of Jalaluddin v. Emperor2, the Court mentioned the 
importance of these evidence and stated that it is a reasonable deduction from the experience of an 

 
1 Students, 2nd year, ICFAI Law School, Hyderabad 
2 Jalaluddin v. Emperor, AIR 1926 All 271. 



 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

 

Page | 378  
 

individual that no two human being can have the same finger impression. This aspect of originality 
makes the subject of fingerprint evidence very important for its application in the legal system. 

 

THE STATUTORY ACKNOWLEDGEMENT- PARLIAMENT’S OBJECTIVE 

With the passage of time, it is quite simple and straight to mention out the fact that the fingerprint 
evidence due to its uniqueness, permanence, universability and stronger credibility has come up as a 
important breakthrough in the domain of scientific investigation of crime. The Parliamant of India also 
known as the law making body of the country has acknowledged the credibility of these evidence and 
such section 45 of  Indian Evidence Act, 1872 after the amendment of 1899 states that when the 
judiciary that is the court has to form an opinion in context to any point of law, then the opinions of 
individuals specialised in the particular skills such as foreign law, international law, science or art, 
fingerprint impression will be accepted or be admissible in the court of law3. The legislative object 
behind these provision gives the discretion to the judiciary to call up experts from the above stated 
fields so as to form the opinion in respect to any point of law. The case of R v. Fakir4, wherein the 
Calcutta High Court rightly pointed out to the fact that the court has the discretion to call upon a expert 
in a situation of dispute as per section 45 of the above mentioned act and there remains no legal bar or 
prevention to restrict this discretion. Section 73 also of the same act stands as a enabling provision 
which upholds the importance of these particular evidence in India. The section after amendment in 
1899 and whenever read with section 45 clearly states out the fact that the comparison of signature, 
writing or finger impression will done by an expert asw called upon by the court to establish the point 
of law to the particular dispute. The section also empowers the court to give any direction or order any 
person to give a specimen of writing, signature or finger impression for comparison with the alleged 
peace of writing, signature or fingerprint impression made by him. Such provision which directs any 
person to give fingerprint impression for comparison has come under various challenge in various 
courts of India stating that it hurts the right to prevent against self-incrimination. However, the 
Supreme Court of India has made it clear in various instances that the direction to give fingerprint 
impression under section 73 does not come under the umbrella of personal testimony and therefore 
there is no infringement of Article 20(3) of the Indian Constitution5.  

The Code of Criminal Procedure, 1973 which lays down the procedural law for the criminal justice 
system has recognised the evidentiary value of fingerprint as a substantive piece to strenghthen either 
the case of the prosecution or of the defense. The section 293 of the criminal code is of quite importance 
in this regards as this section clearly states that any document which stands as a report under the hand 
of the government scientific expert duly submitted to him for examination or analysis for a particular 
proceeding may be used as a evidence in any inquiry, trial or other proceedings6. However if there 
arises any discrepancy or doubt regarding a particular report prepared by certain scientific government 
experts, then the court can summon the person who has made the report to appear before the court.      

 

THE CONSTITUTIONAL PERSPECTIVE- SUPREMACY UPHELD 

The Indian Constitution w from the day it was adopted enshrines the principle of being welfare state. 
The transformation from police state welfare state is one of the significant and notable characteristic 
of the Indian Constitution. Welfare State in simpler terms, it is a concept or philosophy wherein the 
sovereign plays a core or key major role in providing the basic amenities to its citizens. It looks into 
the protection and promotion of its people into a better future from any present external atrocity, it 

 
3 Indian Evidence Act 1872 ʆ 45. 
4 R v. Fakir (1880) ILR 5 Cal 336  
5 Sonvir @Somvir v. The State of Delhi, (2018) SCC 650 
6.Code of Criminal Procedure 1973 ʆ 293. 



 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

 

Page | 379  
 

performs all the functions which is of utmost importance for the public welfare. It provides greater 
attention to all those people who are backward in the society due to various reasons such as economic, 
geographic etc. Collective development of the nation is the main mantra sovereign keeps in mind for 
its people. The constitution makers of our nation while drafting the supreme source of law of the land 
realised that during the time of independence, India’s condition in respect to economics, culture was 

miserable, communal violence was at its peak. At this situation they decided to for the concept of 
welfare state where in the welfare and well-being of the citizens will be the paramount consideration.  
The Directive Principles of State Policy enshrined under part IV of the India Constitution expressly 
mentions the concept of welfare state in India7. This policy are non-enforceable guidelines directed 
towards the Central and State governments. These governments must keep these principles in the back 
of their mind while framing the laws and policies of the nation. The Welfare State with its basic 
ideology has the duty of providing safeguards to the accused for an offence committed under Article 
20 of the Constitution specified under the umbrella of Principle of Natural Justice. Article 20(3) of the 
Constitution which reflects the provision of English and American jurisprudence clearly states the 
principle that no person accused of any offence shall be compelled to be a witness against himself.  
The issue of whether the fingerprint evidence indirectly leads a man to be a witness against himself 
was before the Supreme Court of India in a  division  bench of Honourable Justices R.F. Nariman and 
Pinaki Chandra Ghose in the landmark  case of  State of UP v. Sunil8, the issue arose before this 
Hon’ble Court was due to the murder of four individuals in Etawah in 2000. The accused in the present 
case refused to provide fingerprint impression to the forensics department and the learned counsel 
appearing on behalf of the accused argued that order of giving fingerprint or footprint impression 
strictly violates the Article 20(3) of our Constitution as it blatantly hurts the sentiments of the accused 
and directly forces the individual to self incriminate before the world. The Counsel thus pleaded before 
the Hon’ble Court to declare this tool as unconstitutional as it is very much inconsistent with the 
supreme law of our land. 

The Supreme Court before delivering the judgement regarding the constitutional validity of this 
evidence examined the case of State of Bombay v. Kathi Kalu9, wherein the Hon’ble Supreme Court 

pointed out that when a person gives finger impression or signature or specimen writing, it amounts to 
furnishing of evidence in the larger sense and does not come under the phrase “ to be a witness”, giving 
of fingerprint evidence can never be described as personal testimony and it is just a mere material for 
comparison. The term self-incrimination which means conveying or delivering information based on 
personal knowledge or information should not be associated with the functions of the fingerprint 
evidence. Fingerprint evidence was termed as one of the mechanical process of producing documents 
in court which throws lights or shows prominence to the core issue which is in dispute. This landmark 
judgement became the roadway for the Supreme Court to decide upon this present issue and thus  after 
considering the various Constitutional provisions especially Article 20(3) and other earlier Supreme 
Court pronouncements clearly stated the fact that any person who has been directed to provide 
fingerprint impressions for the corroboration and accumulation of evidence, it cannot be and should 
not be considered as a violation of fundamental right guaranteed under Article 20(3) of the 
Constitution. The Supreme Court also over turned the ruling of the Allahabad High Court in this case 
wherein the High Court stated that if an accused refuse to give fingerprint or footprint as per the 
directions of the Court, still no adverse inferences cannot be drawn against that accused regardless of 
his refusal to the Courts’ order. The Supreme Court while over ruling this order focused on the point 

that adverse inference can be drawn against that individual however it cannot be the sole basis for 
conviction, that means the decision of acquittal or conviction of an accused can never be based on the 
person’s refusal to the test of fingerprint impression however it becomes one of the reason for bringing 

 
7 INDIAN CONST. art 36-51  
8  State of UP v. Sunil, AIR 2017 SC 2150. 
9 State of Bombay v. Kathi Kalu, AIR 1961 SC 1808. 
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in adverse inference. His or her refusal to give fingerprint impression stands as a complementary 
argument on the part of the prosecution to strengthen its case and to make up the contentions before 
the Court of law.   

The same legal principle was again reiterated in the case of Sonvir @Somvir v. The State of Delhi10, 
the Apex Court made it clear that the finger print evidence was never under the question of 
constitutional validity and it was always consistent with the legal provisions of the Constitution. The 
supreme law of the land which deals with the personal testimony does not include fingerprint evidence 
and such mechanism of fingerprint evidence stands as a mere mechanism for collection of document 
to strengthen the particular case which is in dispute. So, with the passage of time, various Supreme 
Court judicial pronouncements clearly mention out the fact that the fingerprint evidence has hold up 
the spirit of the provisions of the supreme law. Therefore, the challenges filed before the various Courts 
of India in various instances and arguing the same contention stands baseless.   

The American Constitution with its various high profile judgement from its Apex Court puts up the 
ruling before the country that the order or direction of giving fingerprint evidence by the court to the 
accused does not hurt the right of prohibition against self incrimination. The landmark judgement in 
the case of People v. Sallow11, the Highest Court of America clearly pointed out the fact that the 
constitutional privilege does not get hurt if the accused is directed to give the finger print evidence 
before the court of law. The term “ constitutional privilege” , which literally means any special  
exemption or right guaranteed by the Constitution from a particular duty or liability does not include 
the spectrum of finger print evidence. Therefore, the evidentiary value of fingerprint does not stand as 
an objection to the principle of natural justice. The Law Commission of India in its 37th Report also 
reiterates the same principle that any sort of examination of body part of the accused which although 
goes through the test of Article 20(3), however the judiciary in various instances has vividly identified 
that such evidences does not come under the purview of the above mentioned article and therefore 
greater responsibilities lies on the shoukder of the judiciary that the personal testimony of the accused 
does not get hurt and the constitutional provision of Article 20(3) gets upheld in every instance.     

 

THE PROCEDURAL LEGALITY – NEVER A DISPUTE 

Law Commission of India’s Eighty Seventh Report on Identification of Prisoner’s Act, 1920 clearly 

states that the legislative object of the above mentioned Act is to provide the legal authority and validity 
for taking measurements and reports on various aspects including the finger print impression, 
photographs and footprints of the person accused, arrested and convicted for the cognizable offence 
that has taken place.  

Section 4 of the above stated legislation holds the fact in literal sense that unless and until the 
magistrate authorises the police department to take finger impression or any other measurement of the 
accused or the arrested person (non convict), the law enforcing agency cannot independently take such 
action. This section was spontaneously challenged in the case of Sonvir @ Somvir v. The State of Delhi 
12 wherein the contention on behalf of the accused’s counsel brought the point before the Court that 

the fingerprint impression of the evidence was taken without the authorisation of the concerned 
Magistrate and thus the procedure followed by the law enforcement agencies is ultra vires and should 
be checked with immediate attention. The prosecution pleaded before the Court that there would have 
been a serious waste of time if the police had to wait for the direction of the magistrate, thus to bring 
in the correctness of the evidence, the fingerprint impression was taken at the earliest so that there is 
no tampering of evidence subsequently. The High Court of the Madhya Pradesh after listening to both 

 
10 Sonvir @Somvir v. The State of Delhi, (2018) SCC 650. 
11 People v. Sallow, 27 Yale L.J.412 (1918). 
12 Sonvir @Somvir v. The State of Delhi, (2018) SCC 650. 
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of the pleadings came up to the conclusion that the procedure followed by the police authorities is a 
blatant disregard to the parliamentary legislation and thus the procedure stands void and hence the 
accused were set acquitted.  

When the matter was bought up before the Supreme Court of India by the State, the bench comprising 
Justice Bhushan and Justice Indu Malhotra was of the opinion that there remains no hard and fast rule 
in regards to section 4 of Identification of Prisoner’s Act, 1920 that there should be a mandatory 
authorisation from the Magistrate. Section 4 does not make it a mandatory clause but a directory one 
with good faith being its prima facie stand. The division bench also brought out the point that the role 
of fingerprint evidence in a criminal trial holds immense importance and if such a procedure which 
has been adopted in good faith for collection of such evidences, then it cannot be termed or claimed  
as an illegal procedure and if a particular or certain circumstances demand the taking of measurements 
such as fingerprint impression or photographs at the earliest without any wastage of time, then the 
police authorities in good faith can take up the activities for a speedier disposal of justice. Then such 
procedure adopted by the law enforcement agencies cannot be considered as illegal and it holds greater 
validity when it is done under good faith and therefore in such instances it is not a mandate to take the 
authorisation of the Magistrate for bringing out the best and core evidences in accordance to the issue 
in dispute.  

The same procedure was again challenged in the case of Ashish Jain v. Markrand Singh13, wherein the 
Apex Court relied upon the judgement of the Somvir’s case and held clearly that the prior sanction of 

the concerned Magistrate is not required for taking any kind of measurements including fingerprints 
and footprints. The procedure adopted is never ultra vires and depending upon the suspicious and 
extraordinary circumstance, the police authorities can take up the measurements without the prior 
consent of the Magistrate. 

 

CONCLUSION- THE ROAD AHEAD 

It can be said with quite ease that the contribution of fingerprint evidence to each and every legal 
system in the world is beyond words in regards to its functions and credibility. Various jurists, 
scientific experts of all time has reiterated the fact that uniqueness of the fingerprint evidence remains 
as the core point which is irreplaceable, the scientific advancement that is taking place at such a faster 
rate has been very instrumental in the making of fingerprint evidence as one of the core tool of 
establishing guilt or innocence. Therefore, such form of evidence has grabbed its place in the statutes, 
the parliament of our country in various of its statutes has legislated the provision by upholding the 
credibility of the fingerprint evidence.  With the passage of time, it has become a pivotal part of India’s 

criminal system. However, various challenges and deliberations over the time has taken place in the 
Courts of India regarding its validity and consistency in accordance to the Constitution of India. Each 
and every deliberation and argument has been considered by the Highest Court of India and as per 
their pronouncement in various instances, it clearly brings us to the fact that fingerprint evidence holds 
an essential part of India’s legal system and such tool is very much consistent and can never be 
considered as ultra vires in accordance to the Constitution of India. 

 
13 Ashish Jain v. Markrand Singh, (2019) SCC 770. 
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CORPORATE GOVERNANCE IN INDIA 

- Rashmi Kumari & Harsh Kumar1 

 

ABSTRACT 

“The Real Mechanism For Corporate Governance is the Active Involvement of owners” 

-Lou Gerstner 

Corporate Governance is the set of policies created to decide the performance and direction of a 
company. It is an overview of the rules and regulations for the managers of an incorporated 

company. They are those who agree to take responsibility towards shareholders. Today corporate 
governance is a broad term. business environment. The legal clothes of corporate governance can be 

customized to suit the diligent choice of each bearer. Corporate governance refers to the way a 
company is governed. It is the technique with which companies are directed and managed. It means 

conducting business according to the wishes of the stakeholders. It is effectively conducted by the 
board of directors and the relevant committees for the benefit of the interested party of the company. 

It is about balancing individual and social goals as well as economic and social objectives. 
Corporate Governance is the interaction between the various participants (shareholders, the board 

of directors and company management) in shaping the company's performance and the way in which 
it proceeds. 

The document will discuss corporate governance from the point of view of India. It will discuss the 
evolution of corporate governance in India and important prospects and corporate governance 
issues. It will also explain the involvement of ethics, internal governance and the choice of the 

auditor and the audit committee. In conclusion, the document provides Companies Bill with 2011 
and its impact on corporate governance in India, key issues in corporate governance in India and 

the regulatory framework for corporate governance in India. 

Keywords: Corporate Governance, Internal Governance. Audit Committee, Companies Bill, 
Regulatory Framework, Ethics. 

 

INTRODUCTION 

“Corporate Governance Should be done through Principles than Rules.” 

                                                                             -Adi Godrej 

Corporate governance deals with a series of principles, ethics, values, morals, regulations and 
procedures, etc. Corporate governance establishes a system through which directors are entrusted with 
tasks and responsibilities in relation to the direction of the company's affairs. Corporate governance in 
India gained importance in the wake of liberalization in the 1991 and was presented by the 
Confederation of Indian Industry (IIC) industrial association as a voluntary measure that Indian 
companies should adopt. It soon acquired a compulsory status in the early 2000s through the 
introduction of clause 49 of the listing agreement, since all publicly traded companies (of a certain 
size) were required to comply with these standards. At the end of 2009, the Ministry of Corporate 

 
1 Students, Army Institute of Law, Mohali 
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Affairs published a series of voluntary guidelines for corporate governance, which deal with a myriad 
of corporate governance issues.2 

One of the questions I can think of when I think of corporate governance is: why do different countries 
follow the same corporate governance practices or not? The answer lies in the history of corporate 
governance, previously the theory of corporate governance was divided into two forms: Anglo-
American and continental Europe. Anglo-American was characterized by short-term capital funding, 
dispersed properties, strong shareholder rights, active markets for capital control and flexible labor 
markets, where continental Europe was characterized as long-term debt financing term, concentrated 
ownership of block holders, rights of weak shareholders, inactive markets for capital control and rigid 
labor markets. None of the countries in the world can follow the pure Anglo-American policies or the 
pure continental European system. It depends on several factors, such as globalization, the global 
presence. 

Community, competition, deregulation, etc. They decide to what extent each country will follow one 
of the two systems mentioned above. 

The Anglo-Saxon model of government, on which the corporate governance framework introduced in 
India is based, has some limitations in terms of applicability in the Indian environment. Moreover, 
given that corporate governance is essentially a delicate issue, the essence of which cannot be captured 
only by quantitative and structural factors, one of the challenges in making corporate governance rules 
mandatory is the need to distinguish between form and content; For example, how can we determine 
if companies really internalize the desired governance rules or if they consider governance an exercise 
spirit.3 

 

DEFINITIONS OF CORPORATE GOVERNANCE 

“The line Between Corporate Governance and Strategy is a fine one. Increasingly, Strategy is a 
legitimate question for Shareholders.”  

                                                                                  -Nell Minow 

• The Cadbury Committee (United Kingdom), 1992, defined corporate governance as such: 
“Corporate governance is the system through which companies are directed and controlled. It 
includes the entire mechanics of the functioning of a company and tries to implement a 
system of checks and balances between shareholders, directors, employees, auditors and 
management ".4 

• “Corporate governance is the system through which companies are directed and controlled. 
The corporate governance structure specifies the distribution of rights and responsibilities 
among the various participants in the company, such as the board of directors, executives, 
shareholders and explains the rules and procedures for making decisions on corporate affairs. 
In this way, it also provides this; it also provides the structure through which corporate 
objectives are set and the means to achieve these objectives and monitor performance. "5 

 
2 The confederation of Indian industry (CII) after detailed consultation among its members, released in april 1998 the final 
report entitled Desirable Corporate Governance: A Code (CII Code); Available at: http://www.acgaasia. 
org/public/files/CII_code_1998.pdf. 
3 R. V. Aguilera and G. Jackson, “Comparative and international corporate governance,” Academy of Management Annals, 
vol. 4, no. 1, pp.  485-556 , 2010. 
4 Cadbury Committee(UK) 1992 
5 OECD principles of corporate governance (1999). 

http://www.acgaasia/
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• The definition of corporate governance by the Institute of Company Secretaries of India is as 
follows: 

"Corporate governance is the application of best management practices, compliance of the law in the 
true letter and spirit and adherence to ethical standards for effective management and distribution of 
wealth and the discharge of social responsibility for the sustainable development of all interested 
parties "6. 

 

EVOLUTION OF CORPORATE GOVERNANCE IN INDIA 

Chronological Perspective 

Corporate governance is perhaps one of the main differentiation factors of a company that has an 
impact on profitability, growth and even corporate sustainability. It is a multilevel and multilevel 
process that is distilled from the culture of an organization, its policies, values and ethics, in particular 
from the people who manage the company and the way it treats the various stakeholders. Creating 
value that is not only profitable for the company, but that is sustainable for the long-term interests of 
all stakeholders necessarily means that activities must be managed and managed with a high degree of 
ethical conduct and good governance in which the compliance is not only in the letter but also in the 
spirit.7 

 Historical Perspective 

At the time of independence, in 1947, India had operating stock markets, an active manufacturing 
sector, a fairly well-developed banking sector and also a relatively well-developed convention on 
commercial practices derived from Great Britain. The Indian government followed markedly socialist 
policies till 1991 when the state nationalized most of the banks and became the principal provider of 
debt and capital for private companies. Government agencies that provided capital to private 
companies were valued based on the amount of capital invested rather than based on investment 
returns. The competition in particular foreign competition has been suppressed8. Public stock offers 
could only be made at prices set by the government. Indian public companies were limited only to the 
government and disclosure standards listed in the Companies Act of 1956, the quotation agreement 
and the accounting principles established by the Institute of Public Accountants of India (ICAI). Before 
a fiscal crisis in 1991, the Indian government responded by implementing a series of reforms aimed at 
general economic liberalization. The Securities and Exchange Board of India (SEBI), the regulator of 
the Indian stock market, was established in 1992 and, in the mid-1990s, the Indian economy was 
constantly growing and Indian companies began to seek capital actions to finance the expansion in 
market spaces created by liberalization and the growth of outsourcing. The need for money, among 
other things, has led to corporate governance improvement and many important corporate governance 
enterprises have been launched in India since the mid-1990s; The movement of these initiatives 
focused on refining the governance climate in corporate India, which at that time was somehow basic.9 

 

INDIA AND CORPORATE GOVERNANCE 

 
6 OECD principles of corporate governance (1999). 
7 India Means Business: How the Elephant Earned its Stripes , Kaushik Dutta , Oxford, 2012, Page 324 
8 Report of the Company Affairs Committee of the Confederation of the British Industry, Page 71. 
9 Chakrabarti, Rajesh; Yadav, Pradeep K. and Megginson, William L.,”Corporate Governance in India”, Journal of Applied 

Corporate Finance, Forthcoming, Available at: SSRN: http://ssrn.com/abstract=1012222. 
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“Good corporate governance, it’s about being proper to prosper.” 

                                                                            -Toba Beta 

Corporate governance has played a very important role in the current economic situation in India. India 
began to move successfully towards an open and welcoming economy in 1991. Since then it has seen 
a surprising upward trend in the size of its stock market, which means that the number of listed 
companies has increased proportionately. If India wants to attract more countries for foreign direct 
investment, Indian companies need to focus more on transparency and maximize shareholder value. 
Although corporate governance practices may have antiquity throughout the world as early as 1961, 
India was late. It was not until 1991 that liberalization took place and corporate governance created an 
international context. The most important initiative of 1992 was the reform of the Securities and 
Exchange Board of India (SEBI). The main objective of SEBI was to supervise and standardize the 
negotiation of shares, but gradually it has formed many rules and regulations on corporate governance. 
The next big change was the formation of the Confederation of Indian Industry (IIC) in 1996, which 
developed the set of laws for Indian companies to start the corporate governance act.10 

At that time, two committees, Kumar Mangalam Birla and Narayan Murthy, under the direction of the 
Indian Securities and Exchange Board, began laying the basis for formalizing best practices in 
corporate governance. According to the proposals of these committees, clause 49 was introduced as 
part of the quotation contract for companies listed on the Indian stock exchange. However, due to 
scandals like Enron, Satyam, WorldCom, etc. They forced the reform of clause 49 to incorporate and 
overcome the problems that caused the collapse of these companies and the destruction of the 
economies of their respective countries. Clause 49 of the list of the Indian Stock Exchange entered 
into force between 2000 and 2003. It contains all regulations and requirements for the minimum 
number of independent directors, board members, various necessary committees, code of conduct, 
rules and limits of the review committee, etc. Companies that did not follow these principles were 
removed from the list and received funds penalties.11 

We can relate the Sarbanes-Oxley Act of 2002 and clause 49. Clause 49 was based on the principles 
of the Sarbanes-Oxley Act of 2002. It was developed for companies listed on US stock exchanges. 
UU. Regarding the responsibilities of the management and the number of directors, both are equal. 
They also have the same rules regarding the use of inside information, the refusal of loans to directors, 
etc. The significant difference between the two is in the Sarbanes-Oxley law if fraud or obliteration of 
reports up to 20 years in prison can be credited, but in the case of clause 49 there are no such 
circumstances. As a market controller, SEBI can initiate criminal proceedings. If in the event that SEBI 
decides to impose severe punishment, it can initiate a criminal trial or increase the penalty for 
disagreeing with clause 49, which automatically eliminates the company. 

Corporate governance affects companies and countries in different ways, such as companies' access to 
external financing increases, which leads to more investment, better opportunities for growth and 
makes the labor market prosper. The cost of capital has decreased and, therefore, companies are valued 
at higher costs. Companies can be attracted to this, which drives them to growth and again to reduce 
unemployment. Wealth is generated by better distribution of resources and good management 
practices, thanks to better operational performance. Better corporate governance can be associated to 
decrease financial catastrophes. Like these crises, they have devastating effects on the economy of any 
country. If they are corporate governanceThe practices have been followed correctly, this creates a 
better relationship with stakeholders. We can also see what is the important role that corporate 

 
10   R. Ramakrishnan. (2007). Inter-relationship between business ethics and corporate governance among Indian 
companies. [Online]. Available: http://ssrn.com/abstract=1751657 
11 N. Sanan and S. Yadav, “Corporate governance reforms and financial disclosures: A case of indian companies,” IUP 
Journal of Corporate Governance, vol. 10, no. 2, pp. 62-81, 2011 
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governance plays in the investment process. Since corporate governance provides property protection 
and a secure property registry, it automatically affects the mobilization of company capital. For a 
company to receive funds from the market effectively, it must be consistent and transparent when 
disclosing its details. Finally, to effectively manage the capital received, each company must have an 
adequate allocation of resources, distribution of authorities and well-planned incentive plans, such as 
some of the necessary steps.12 

The fraudulent behavior of the companies caused the financial crisis of the countries. Corporate 
governance has therefore become a critical problem for all countries in the world. From Satyam 
Computer Limited of India to Enron of the United States, the model is more or less the same. The 
failure of companies of this enormous size created chaos in the sector and caused economic collapse. 
The immediate actions taken by the Indian authority in response to the scandals reveal how even the 
government of emerging economies feels the need to promote good corporate governance practices.13 

 

INFLUENCING FACTORS OF CORPORATE GOVERNANCE 

“There is still a huge disconnect between the recovering economic factors and the stock action, and 
corporate governance concerns are a big part of that” 

                                                                                                 -Bryan Piskorowski 

Ethics 

Business ethics is based on broad issues of reliability and justice. Business ethics means applying 
general ethical principles to business problems and finding a "correct" solution in all aspects. Business 
problems arise when the decision made by the board will ultimately affect profitability or its 
shareholders. 

Some basic functions that fall within the field of business ethics are to outline correct behavior, 
establish company values, define responsibilities, present leadership and orientation, relate 
conclusions with stakeholders and shareholders, increase responsibility, take on the consequences. 
ongoing inspections and improvement options, etc. Corporate governance acts as a bridge between 
shareholders, interested parties and the board of directors. He should be able to restore management 
and company confidence in the company's shareholders. 

While the document has discussed the importance of a company that follows good corporate 
governance practices that are also ethical in the end. Companies need to do much more than simply 
carry out good corporate governance practices; It must constantly strive to satisfy the best interests of 
all its members. It focuses on the decision of the administrative structure in any organization, such as 
the board of directors, the review committee, the shareholders' committee, the selection of independent 
auditors, etc. The basic question with the government is that there is no objective measure against 
which one can say whether it is good or bad. Here the ethics of companies come into play. Corporate 
governance practices should be planned in such a way as to favour a suitable atmosphere for social 
responsibility, reliability and business ethics. It is one of the ten fundamental principles of the corporate 
board of directors created by the National Association of Corporate Directors, 2008. Business ethics 
must primarily address the choice of conflict of interest and value. Company administrators have a 

 
12 L. J. P. Singh, “Ethics, corporate governance & investment,” Indian Streams Research Journal, vol. 2, issue 12, Jan. 
2013. 
13  K. Han and Y. Lu, “Corporate governance reforms around the world and cross-border acquisitions,” Journal of 
Corporate Finance, 2013 
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fiduciary duty towards shareholders. The members of the board of directors are the eyes and ears for 
the shareholders. 

Internal Governance 

The holders of the debt, the shareholders, the board of directors, together, contribute to decide the 
internal government of any organization. To comprehend external governance, we must understand 
how organizations adopt the governance code, the opposition that the company must face and the 
controlling environment. With regard to the purpose of this document, it examines only internal 
governance. Being the decision makers of the company, the board of directors is the most crucial and 
inseparable part of any company. Board of Directors: the owner and shareholders are associated with 
each other through the board of directors. They are the link between executives who sit in the corporate 
office and the large group of controllers of a company worldwide. They have a fiduciary duty towards 
their shareholders, since it is the shareholders who elected them as directors. The board of directors is 
made up of internal and external directors. Internal managers, sometimes called executive directors, 
are usually people with a top position in the company; They usually know intimate details about the 
company and its performance. While external managers, also known as non-executive directors, are 
not company employees, they are experts in the subject that is important to the company. 

Executive compensation is one of the ways in which board members can be compensated for the extra 
time and effort they have to make in this work, but recent scandals have turned the question around. 
In developed countries such as the United States, executive compensation is not decided by 
shareholders, but the board of directors and the compensation committee have full rights to decide. 
However, in developing countries such as India, as people with privileged information begin to abuse 
this type of policy instead of having agency problems through management fees, other important 
problems of the agency arise. To find the solution to this type of problem in India, the Kumar 
Mangalam Birla Committee (2000) was appointed by the Securities and Exchange Board of India 
(SEBI), the capital market regulator, which noted that "the council of a company's administration 
provides leadership and strategic orientation, objective judgment independent of the company's 
management and exercises control over the company, remaining at all times accountable to the 
shareholders.” To match the international standards SEBI code was altered many times to adopt and 

adjust the best practices around the world.14 

Some advantages and disadvantages of small and big board sizes are - if the board size is small, 
members feel more ownership and accountability for the decisions they make. The contact between 
members is easier. Board members know each other individually. The weaknesses are small size limits 
various chances due to fewer expertise and viewpoint. If the board size is big, members have 
proficiency in different areas and so the opportunities grow very high. Work is shared among groups. 
Fundraising events are easier. The weaknesses are big boards cannot involve all the members 
effectually and proficiently. Meetings are difficult to schedule etc.15 

 Election of Auditors and Audit Committee 

A company may choose to have an internal or external auditor. Internal auditors are generally 
employed in full-time companies, while external auditors are contract employees and are independent 
of the entity they control. After the collapse of Enron, the Sarbanes-Oxley Act of 2002 issued several 
new rules regarding auditors and their committee. Primary, the auditor of any company will be 
involved only in consulting activities. Furthermore, the audit committee is selected by the independent 

 
14  Investopedia Staff. (May 8, 2009). The basics of corporate structure. [Online]. Available: 
http://www.investopedia.com/articles/basics/03/022803.asp 
15  What is the best size for your board? (2010). Council on Foundations.[Online]. Available: 
http://www.cof.org/files/Documents/Governing_Boards/Board%20Briefs/Boardsize.pdf 
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board of directors rather than the finance director. Thirdly, the supervisory board of public accountants 
regulates accountants; They also supervise all accounting companies. Fourth, the main accounting 
partner should be rotated every five years just to avoid conflicts between the auditor and the company. 
Finally, to avoid any other type of fraudulent behavior, SOX has ordered that all off-balance sheet 
transactions be declared in detail by the company. 

Over the years, the Confederation of Indian Industries (IIC), the Kumar Manglam Birla committee, 
the new rules of the Securities and Exchange Board (SEBI) and company law have contributed to the 
evolution of the audit committee also in India. Today it is a review committee seen as "corporate 
governance management, monetary information process, internal control structure and review 
functions". Whether the country develops as the United States or a developing country as India, it is 
necessary that they provide measures that strengthen the independence of the auditors and improve the 
influence, purpose and independence of the review committee. If external shareholders perceive it, the 
audit committee has sufficient independence to make the "right" decision; it can reduce the risk 
premium derived from the capital increase and, therefore, provides another good incentive for 
companies to invest time and energy in the independence of the auditor and the audit committee. 

One of the key functions of an audit committee is to hire and protect the independence of the external 
auditor. To avoid other factors that influence the opinion of an auditor, the independence of the auditors 
is mandatory. Autonomy is also important for the client's vital information, as it can lead the auditor 
to examine the problem from the client's point of view. 

 

REGULATORY FRAMEWORK FOR CORPORATE GOVERNANCE IN INDIA 

“Shareholder value gets lost when things are done illegally when corporate governance is not adhered 
to when cohesive action is not taken” 

                                                                                                     -Cyrus Pallonji Mistry 

As part of the process of economic liberalization in India and the shift towards the further development 
of India's capital markets, the central government established regulatory control over stock markets 
through the formation of the SEBI. Initially established as an advisory body in 1988, SEBI was 
approved the authority to control the securities market pursuant to the Securities and Exchange Board 
of India Act of 1992 (SEBI Act).16 

Companies listed in India are regulated by more than one regulatory framework. Commercial law is 
managed by the Ministry of Corporate Affairs (MCA) and is currently applied by the 

Company law commission (CLB). That is, the MCA, the SEBI and the stock exchanges share 
jurisdiction over the listed companies, with the MCA as the main government agency responsible for 
managing the Companies Act of 1956, while the SEBI has been the stock market regulator since 1992. 
SEBI authorities in fulfilling their regulatory responsibilities were not always clear and when the 
Indian finances in the early 1990s the markets suffered major fraud following stock fraud, it was 
learned that SEBI did not have sufficient legal power to conduct an investigation complete on fraud. . 
As a result, the SEBI Act has been amended to confer sufficient powers regarding inspection, 
investigation and enforcement, in accordance with the powers granted to the SEC in the United States. 

A controversial aspect of SEBI's power refers to its authority to establish rules and regulations. Unlike 
the United States, where the SEC may indicate the Sarbanes-Oxley Act, which in particular gives it 
the authority to prescribe rules to implement the legislation on governance, SEBI, on the other hand, 

 
16 The SEBI Act Provides For the Establishment of a board to protect the interests of investors in securities and to promote 
the development of, and to regulate, the securities market in india , Available at : http://www.sebi.gov.in/acts/act15ac.pdf. 
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cannot indicate this legislative act in support of the imposition of the same requirements for Indian 
companies through clause 49. Instead, SEBI can examine the basis of its purpose, as indicated in the 
SEBI law, in which it is given the authority to "specify , by regulation, issues related to the issuance 
of capital, the transfer of securities and other related issues and the manner in which said companies 
should be disclosed. " In addition, SEBI has the general authority to "specify quotation requirements 
and transfer of securities and other issues, among others." 

Identifying the reality of a problem rising from the superposition of authorities between SEBI and 
MCA, the Standing Committee, in its final report, suggested that, while providing minimum 
parameters, the corporate law bill should allow sectoral regulators such as SEBI to exercise its 
designated jurisdiction through a more detailed regulatory regime, which will be decided depending 
on the circumstances. In addition, the Committee has suggested that if both remain silent, the necessary 
provisions may be included in the Special Law itself and that, therefore, the status quo can be 
maintained in this regard and this can be adequately clarified in the draft law. This, according to the 
Committee, would ensure that there are no jurisdictional overlaps or conflicts in the government statute 
or in the rules contained therein.17 

 

KEY ISSUES IN CORPORATE GOVERNANCE IN INDIA – MANAGING THE 
DOMINANT SHAREHOLDER(S) AND PROMOTER(S) 

The main difference between the problems of applying corporate governance in India and most western 
economies (whose codes are largely based on the Indian code) is that the whole approach of corporate 
governance depends on the regulation of management and on making them more responsible. The 
"agency gap" in western economies signifies the gap between administration interests and discrete 
shareholders and corporate governance rules are aimed at plummeting this gap. But, in India, the 
problem, since the introduction of joint-stock companies, is the handshake of leading or major 
shareholders who dominate most of the company's resources to meet their needs. That is, the "agency 
gap" is actually between the majority shareholders and other interested parties. Secondly, most of the 
global rules on corporate governance focus on the boards of directors and their committees, 
independent directors and general managers. In Indian business culture, boards of directors are not as 
powerful as in many Western economies and since the board of directors is subordinate to shareholders, 
the will of the majority shareholders prevails. 

Therefore, most violations of corporate governance in India come from conflicts between majority and 
minority shareholders. This applies to the whole range of Indian companies with leading shareholders: 
PSU (with the government as dominant shareholder), multinational companies (in which the parent 
company is the dominant shareholder) and private companies and private sector companies.18 

In public sector units (UPM), board members and the president are generally appointed by the ministry 
in question and, frequently, UPMs are led by bureaucrats and not by professional managers. Several 
strategic decisions are made at the ministerial level that can also include political considerations in the 
company's decisions. Therefore, PSU cards can rarely act the modalities of the board of directors as 
required by corporate governance codes. This makes the different provisions of corporate governance 
codes simply a compliance exercise. It is believed that multinational companies (CMN) in India have 
a better business history Compliance with governance as prescribed. However, in the end it is written 
the large shareholder (the parent company) that manages the Indian unit that holds power, even if it is 

 
17 Standing Committee of the Parliament Bill Submitted its report to the Indian Parliament in August 2010; Available At: 
http://www.nfcgindia.org/pdf/21 Report companies bill 2009.pdf. 
18  Y. R. K. Reddy, “The ethics of corporate governance an Asian perspective, International Journal of Law and 
Management, vol. 51, no. 1, 2009 

http://www.nfcgindia.org/pdf/21
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contrary to the wishes of minority shareholders. In addition, compliance and more functions in a 
multinational are always oriented towards the laws applicable to the parent company and respect for 
local laws is generally left to the directors of branches that may not be authorized for this role. 

Family businesses and business groups as a category are perhaps the most complex for the analysis of 
corporate governance abuses that occur. The position relative to the family domain of Indian 
companies has not changed; On the contrary, over the years, families have progressively established 
themselves in the Indian commercial environment. According to a recent study by Global Financial 
Major Credit Suisse, India ranks above most Asian economies in terms of the number of family 
businesses and market capitalization of Indian family businesses, as the share of gross domestic 
product has increased from nominal value (GDP) from 9% in 2001 to 46% 54% in 2017. 

This survey, which also covered China, South Korea, Taiwan, Singapore, Thailand, Hong Kong, 
Indonesia, the Philippines and Malaysia, shows that India, with a 67% share of family businesses, 
ranks first among the ten Asian countries studied. In addition, 663 of the 983 Indian companies listed 
are family businesses and account for half of the company's total recruitment and are concentrated in 
the consumer's discretionary sector, consumer commodities and the consumer health center. 

In addition to the corporate governance problems that arise from the participation of the dominant 
family in Indian societies, there is a greater complexity due to the "control of promoters" in India. 
companies. The promoters (who may not be in possession of control actions) usually exercise 
significant influence over matters involving their companies, even if these companies are publicly 
traded and therefore have public participation. 

 

COMPANIES BILL, 2011 AND IT’S IMPACT ON CORPORATE GOVERNANCE IN INDIA 

“Corporate governance goes hand in hand with the companies act and has became an issue to which 

both public and private companies are paying increased attention.” 

The basis of the complete revision of the Companies Act of 1956 was set in 2004 when the government 
established the Irani Committee19 to conduct a complete revision of the law. The Indian government 
presented to Parliament a new draft law on companies, 2011, which incorporates several important 
provisions for the improvement of corporate governance in Indian companies that, after having 
undergone a wide consultation process, should be approved in the budget session 2012. In the new 
company law, important corporate governance reforms have been proposed, mainly aimed at 
improving the control process of the board of directors; for example, it proposed, for the first time in 
company law, the concept of independent director and all listed companies must appoint independent 
directors with at least one third of the board of directors of these companies constituted by independent 
directors. 

In order to ensure that the independent directors maintain their independence and do not become 
familiar with the management and the promoters, minimum ownership requirements have been 
prescribed.20 The initial mandate for an independent director is five years, following which a further 
appointment of the director would require a special resolution of the shareholders. However, the total 
mandate for an independent director cannot exceed two consecutive terms. The new draft law on 
companies in 2011 expressly prohibits independent directors from obtaining stock options in 
companies to protect their independence. 

 
19 Irani Jamshed J., Report of the Expert Committee to Advise the Government on the New Company Law (2005 
20 The Companies Bill , 2011; Supra Note 14. 
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The new guidelines that define the role, functions and functions of independent directors and his 
appointment, resignation and evaluation introduce greater clarity in his role; however, in some places 
they are prescriptive in nature and could end up assuming the role of Independents Directors quite 
expensive. 

One of the main proposals of the new bill is that any undue gain made by a director who abuses his 
position will be disgusted and returned to the company along with fines. Other important proposals 
that would lead to better corporate governance include more rigorous regulation and monitoring of 
transactions with related parties, consolidation of the accounts of all group companies, self-declaration 
of interests by the directors, as well as the Loan disclosure. , investments and guarantees provided for 
the activities of the subsidiaries and associated companies. 

In order to balance the extended nature of the duties and obligations imposed on independent directors, 
The New Companies Bill, 2011 seeks to limit its liability to matters directly related to them and limits 
its liability to "only in relation to acts of omission and commission of a company that had occurred 
with his knowledge, attributable through the processes of the board of directors and with his consent 
or complicity or in which he had not acted diligently. " In the context of the current provision of the 
Companies Act of 1956 that does not establish any clear limitation of liability and allows it to be 
interpreted by the courts, it is useful to provide a limitation of the liability clause. 

 

MAJOR CHALLENGES TO CORPORATE GOVERNANCE 

High-profile business scandals like Enron, Satyam, etc. They brought to public awareness the banal 
argument of corporate governance reforms in the hope that the implementation of good governance in 
organizations would not only prevent the repetition of such problems but also 

lead to good organizational performance. The last decade has also seen a flurry of regulations 
introduced in different countries of the world aimed at improving corporate governance practices in 
organizations; however, the results of these regulatory changes have been mixed. Indeed, some have 
even argued that the introduction of corporate governance regulations is no guarantee that we have 
witnessed the last corporate governance break. 

Over the last decade, while regulatory authorities in India have taken significant steps to strengthen 
corporate governance measures in India; these developments have closely followed efforts in other 
jurisdictions such as the United Kingdom (the Cadbury Committee Report) and the United States 
(SOX). The mechanism of market forces in Western economies assumes the existence of a deep and 
liquid stock market, which is not a reality in India. Furthermore, stock markets have proven to be only 
partially successful in ensuring good corporate governance even in developed and mature economies21. 

The main challenges to corporate governance reforms in India are: 

• Power of the dominant shareholders 

• Lack of incentives for companies to implement corporate governance 

• Reform measures (no direct correlation between costly commissioning 

• Governance systems and corresponding returns) 

• Underdeveloped external monitoring systems 

 
21  Kar, Pratip; Culture and Corporate Governance Principles in India: Reconcilable Clashes? Available at: 
https://openknowledge.worldbank.org/handle/10986/11070 

https://openknowledge.worldbank.org/handle/10986/11070
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• Lack of truly independent directors 

• Weak regulatory supervision including the multiplicity of regulators. 

India needs and deserves a well-designed political framework that takes into account all these concerns 
while being aligned with global developments. That is, solutions have grown at home to our unique 
problems. While the need to have public policies (related to corporate governance) firmly founded on 
a solid theory is indisputable, it is necessary to improve the soundness of research on corporate 
governance itself and develop a more solid theory for corporate governance in an area where there are 
several concerns exist at the moment. 

Despite a growing body of the empirical literature on corporate governance reforms in India and their 
impact on Indian societies, more in-depth and more detailed research is needed to fully understand the 
underlying issues affecting corporate governance in India. Only a correct understanding of the 
underlying issues would help to develop a framework for reforms appropriate to the Indian situation 
and ethics, which would have greater chances of success than any ad hoc reform measure.22 

It would be good for Indian companies if the debate on corporate governance in the country were 
transcend beyond conventional anecdotal wisdom and relies on research to facilitate the development 
of models that take into account the Indian factors that are characteristic of the entrepreneurial 
environment in India. 

 

 CONCLUSION 

With the recent series of corporate scandals and the consequent interest in corporate governance, a 
large number of corporate governance rules and standards have developed around the world. The 
Sarbanes-Oxley legislation in the United States, the recommendations of the Cadbury Committee for 
European companies and the OECD principles on corporate governance are perhaps the best known 
of these. But even the developing countries have not been left behind. Well over a hundred different 
codes and rules have been identified in recent surveys and their number is constantly increasing. India 
was no exception to the rule. Numerous committees and groups have examined this problem, which 
undoubtedly deserves all the attention it can get. 

India being an emerging economy, it must work more on the regulation of corporate governance 
policies. Indian companies still have the chance to paint a brighter future for them. They must 
recognize and continue with the corporate governance reform and always keep in mind that this 
brighter future will face a series of challenges. The future of corporate governance is becoming a bit 
clear now, as in the future investors would be promoted to behave as owners rather than mere traders. 
The independent directors will have more defined roles and responsibilities. And the reason that is said 
to be distributed to others will be distributed to shareholders. In the long term, a market-oriented and 
shareholder-centred system will develop into a new system emerged as a stakeholder-oriented system 
that will make finance itself responsible for public interest. 

In recent years, thinking on the subject in India has gradually consolidated in the development of 
standards for listed companies. The problem for private companies, which form a large majority of 
Indian corporate entities, remains largely unaddressed. It is likely that the agency's problem is less 
pronounced as ownership and control are not generally separated. The exploitation of minority 
shareholders, however, may very well be a major problem in many cases. 

 
22 S. L. Gillan, “Recent developments in corporate governance: An overview,” Journal of Corporate Finance, vol. 12, pp. 
381-402, 2006. 
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The development of standards and guidelines is an important first step in a serious effort to improve 
corporate governance. The biggest challenge in India, however, lies in the correct implementation of 
these rules at ground level. More and more it seems that external agencies like analysts and stock 
markets (in particular foreign markets for companies with GDR problems) have the greatest influence 
on the actions of managers in the main companies of the country. But their influence is limited to the 
few large companies. More needs to be done to ensure adequate corporate governance in the Indian 
media society.
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HEALTH CARE SYSTEM- AN ANATOMY 

- Shagun Goyal & Manvendra Singh Rathore1 

 

ABSTRACT 

There is a famous saying- “Life is like hell without Health.” For a country, appropriate health laws 

are of marked importance but more than that; public fortitude is the utmost considerable thing. More 
the public will be aware, more the health care system works effectively and efficiently. In a country 
like India health care sector is the prime concern as till now there is no such fundamental growth in 

this particular sector, also, people are not educated about their rights too whereas in developed 
countries like Italy it is no more a chief concern. Although, there have been certain developments in 
health care sector after independence but it is not sufficient for a populated country like India and as 
per the study of World Health Organization (WHO) the situations need to be better as it placed India 

on 112th position among 191 countries in the world in the health care sector. This article explores 
the anatomy of the health care system and its imperatives; moreover, it talks about the structure and 

functioning of the health care system. Also, in this article, we get to know about the various 
provisions of health care in the constitution of India. All through decades, there have been many 

judicial pronouncements by the apex court regarding the right to health care which we are going to 
see in this article. Through the help of this article, we’ll see how much it is significant to secure 

social rights. 

 

INTRODUCTION 

 Health is having a most fundamental and imperative role in one’s life. Enhanced and better health is 

the innermost thing for human happiness and well being. Primary healthcare is a vital strategy that 
remains the backbone of providing health service. Primary health care is the clinical treatment needed 
to protect, preserve and improve our health. Healthcare covers hospitals, medical supplies, clinical 
trials, outsourcing, telemedicine, medical education, medical services, and medical equipment. It’s the 

responsibility and duty of a country to provide quality health services to people for their betterment 
and it is a challenge for India as it has a humongous population of more than 1.2 billion people. Most 
of the people live in rural area and nearly 75% of the population is earning below the average income2. 
India comes upon 112th position in the sector of advance health while Italy is the sixth-largest country 
in Europe and ranked 2nd in the world.3 Primary healthcare is a vital strategy that remains the backbone 
of providing health service. Primary health care is the clinical treatment needed to protect, preserve 
and improve our health. 

 

HEALTHCARE SYSTEM- LOOP BETWEEN SOCIETY AND LAW 

   A healthcare system can be defined as the method by which healthcare is financed, organized, and 
delivered to a population4.The ultimate goal of the healthcare system is to enhance the population in 

 
1 Students, New Law College, BVDU, Pune 
2   The World bank Data available at :https://data.worldbank.org/indicator/NY.GDP.PCAP.CD(last visited on April 
5,2020). 
3 Best Healthcare In The World Population available at:http://worldpopulationreview.com/countries/best-healthcare-in-
the-world/ (last visited on April 3.2020). 
4  Healthcare System available at: https://www.encyclopedia.com/science/encyclopedias-almanacs-transcripts-and-
maps/healthcare-systems(last visited on April 4,2020). 

https://data.worldbank.org/indicator/NY.GDP.PCAP.CD
https://www.encyclopedia.com/science/encyclopedias-almanacs-transcripts-and-maps/healthcare-systems
https://www.encyclopedia.com/science/encyclopedias-almanacs-transcripts-and-maps/healthcare-systems
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the most effective manner possible with proper use of its available resources. India is a country with a 
centuries-old legacy of medical science, in the 17th century, it became well-known with the modern 
systems of medicines. India became an independent nation in 1947 and in 1950 it became a federal 
republic nation. In the era of post-independence, there have been many developments in the health 
sector but due to some issues like high population density, low literacy rates in some parts of the 
country, have given the outcome of poor health indicators. Since long and for centuries Magna Carta 
has stood for the principle that no man is above the law, not even a king and resulted that – Law is the 
king of kings5.In this present scenario, health laws are playing a vital role for the betterment of the 
people of our nation. The health care sector has emerged vastly and the duty to protect the health of 
the people lies upon the state or the nation. The overlapping issues of the duties of patients, doctors, 
professionals are ultimately solved by Law as it decides the rights and duties for every person. India 
at the point of providing services in the health care sector is far behind the developed countries like 
Italy. We need to understand that integrated health isn’t just about connecting healthcare, it’s about 

connecting society6. Today our globe is in crisis-chronic diseases, re-emergence of new communicable 
infectious diseases has affected our ecosystem. Our society needs to reinvent the entire healthcare 
spectrum. It is possible only if we provide quality medical services to everyone. We need to bring 
together every person, from every system, at every stage of the healthcare journey. 

 

STRUCTURE AND FRAMEWORK INDIAN HEALTHCARE SYSTEM 

 Health system in India is universal in nature. India’s health sector has been fashioned or shaped by its 

federal structure and by the bifurcation or dissection of the responsibilities, duties or financing. States 
are responsible for delivering the better health care services as health comes in state list. There is a 
complex and mixed system of delivering the health services inclusive of public and private whose 
utmost ranging is from single doctors to specialists or professionals.  

Public sector- There is a three-tier structure of the government health care system comprising primary, 
secondary and tertiary facilities. In this area, physicians earn fixed salaries through government and in 
most of the states they are not allowed to work in the private sector.  

Private sector- This sector is not well-regulated as the services are provided through solo practices 
incorporated with those not registered through medical council and trained practitioners. An estimation 
of 40 percent of private care services are provided by unqualified providers.  

India spends almost 3.5% GDP on health services whereas if we talk about developed countries like 
Italy it spends 9% of the GDP7. The Density of medical doctors per 10000 persons is just 7 in India8. 

Although, the hospitals, dispensaries, doctors, public health centres are available in India but they are 
not enough to supply to the needs of the people which is rapidly growing. Government spending on 
health care system is very less and is not following the norms of world health organization (WHO), as 
a result of which the health services of the rural areas especially, is not up to the mark and has to be 
improved. Furthermore, the infrastructure, qualified doctors, medicines, equipments are not adequate 
to serve the people of our country.  As, public sector is not expanding much, private sector, non-

 
5  Executive power-Magna Carta available at: https://www.loc.gov/exhibits/magna-carta-muse-and-mentor/executive-
power.html (last visited on April 4,2020). 
6 Why all society needs to care about healthcare? Available at: https://www.philips.com/a-w/about/news/archive/future-
health-index/articles/20160608-society-needs-care-healthcare-2.html (last visited on April 5 ,2020). 
7 Current health expenditure available at: https://data.worldbank.org/indicator/SH.XPD.CHEX.GD.ZS ( last visited on 
April 5,2020). 
8  Jagranjosh Current Affairs available at: https://www.jagranjosh.com/general-knowledge/covid19-comparison-of-
healthcare-system-of-india-and-italy-1585564976-1 (last visited on April 6,2020). 

https://www.loc.gov/exhibits/magna-carta-muse-and-mentor/executive-power.html
https://www.loc.gov/exhibits/magna-carta-muse-and-mentor/executive-power.html
https://www.philips.com/a-w/about/news/archive/future-health-index/articles/20160608-society-needs-care-healthcare-2.html
https://www.philips.com/a-w/about/news/archive/future-health-index/articles/20160608-society-needs-care-healthcare-2.html
https://data.worldbank.org/indicator/SH.XPD.CHEX.GD.ZS
https://www.jagranjosh.com/general-knowledge/covid19-comparison-of-healthcare-system-of-india-and-italy-1585564976-1
https://www.jagranjosh.com/general-knowledge/covid19-comparison-of-healthcare-system-of-india-and-italy-1585564976-1
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governmental organizations are now more indulging itself into the health care services. But if we give 
the impression of being positive, India is a land packed with opportunities for medical device sports. 
India's healthcare industry is one of the fastest-growing markets, with projections that it will cross 
$280 billion by 2020. The country has also become one of the leading high-end diagnostic services 
destinations with the massive expenditure of capital for advanced diagnostic facilities, thereby catering 
for a larger proportion of the population. In turn, users of Indian medical services have become more 
aware of their healthcare maintenance. 

 Well trained healthcare professionals give competitive advantage to India. India is also competitive 
in cost compared to its peers in Asia and countries in the West. The cost of surgery in India is about 
one-tenth that of the United States or Western Europe. 

 

THE CONSTITUTION OF INDIA ON RIGHT TO HEALTHCARE 

The constitution of India endowed with various provisions which give the assurance of providing such 
rights to the citizens of our country related to the highest achievable measure of physical incorporated 
with mental health. In constitution9 , Article-21 is mentioned wherein, it pacts or deals with the 
protection of life and personal liberty and establishes that no person can be deprived of his life and 
personal liberty except by the procedure established by the law10. Also, through Article-21 right to 
health has been regarded as the fundamental right which is provided to every citizen of India11. 

 The duty has been imposed on the state under part-IV of the constitution which is nothing but the 
directive principles of the state policy in which the socio-economic justice has to be provided to the 
Indian citizens. However, a universal implication of part-IV somewhere relates to the policies of public 
in terms of health. Under Article-38 of The Indian Constitution, it is the liability and the duty of the 
state to maintain a social order for the public welfare and it is quite impossible unless the public health 
is achieved. That indicates that public health is mandatory for the welfare of the people.12 Article-
39(e)13 is about the protection of worker’s health. Article-41 gives public assistance through the state 
in some out of the ordinary circumstances like sickness, disabilities, etc. For the maternity benefits or 
for the protection of health of the infants there is a provision by Article-42. Furthermore, Article-47 
actually directs the state to improve the public health by giving certain nutrition and by raising the 
level of standard of living.14 

Moreover, these directive principles of state policy are not justifiable and thus, are not enforceable in 
the court of law. 

Right to health has been manifest in India through the various judicial pronouncements from time to 
time. Moreover, the identification of Right to Health has emerged out the extent of various petitions 
and Public Interest Litigations in the Supreme Courts. The Supreme Court of India has held following:- 

1) In the case of Bandhua Mukti Morcha vs. UOI15:- “Right to live with human dignity, enshrined in 

Article 21, derives from the directive principles of state policy and therefore includes protection of 
health”. 

 
9 The Constitution of India. 
10  M.P. Jain, Indian Constitutional Law 98 (Kamal Law House, Calcutta, 5th edn.,  1998).    
11 Ibid. 
12 Right to health in the constitution of India available at: 
http://ijariie.com/AdminUploadPdf/RIGHT_TO_HEALTH__A_CONSTITUTIONAL_MANDATE_IN_INDIA_ijariie5
596.pdf ( last visited on March 31,2020). 
13 The Constitution of India, art. 39. 
14 Ibid. 
15 AIR 1984 SC 802. 

http://ijariie.com/AdminUploadPdf/RIGHT_TO_HEALTH__A_CONSTITUTIONAL_MANDATE_IN_INDIA_ijariie5596.pdf
http://ijariie.com/AdminUploadPdf/RIGHT_TO_HEALTH__A_CONSTITUTIONAL_MANDATE_IN_INDIA_ijariie5596.pdf
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2) In the case of State of Punjab v. Mohinder Singh Chawla 16:- “The integral part of Right to life is 

the Right to health and it is the obligation of the government to provide sufficient health facilities.”. 
3) In another case of Vincent panikurlangara vs. UOI & Ors17.- “Maintenance and improvement of 

public health have to rank high as these are indispensable to the very physical existence of the 
community and on the betterment of these depends the building of the society of which the 
constitution makers visualized. Therefore, public health is of high priority rather on the top.” 

4) In the case of Sheela Barse vs. UOI & Ors.:- “It was held that the admittance of those persons, who 

are mentally ill and are not criminals, should not be admitted into jail and this is unconstitutional. 
Also, it was held that the victims affected by the pollution caused by the industries are liable to be 
compensated.”18  

5) “The Court has sustained and emphasized the authorities or the government for giving the priority 
to the health of its citizens.”19 

Moreover, India is to be treated as a party to the International Covenants on Civil and Political Rights 
and the International Covenant on Economic, Social and Cultural Rights. Under, People’s Union for 

Civil Liberties v. Union of India case20 , it was being held by the court that “Article 21 of the 

Constitution of India in relation to human rights has to be interpreted in conformity with international 
law.” 

Additionally, Article-25(2) of Universal Declaration of Human Rights, Article-7(b) of International 
Covenant on Economic, Social and Cultural Rights have been quoted by the Supreme Court while 
upholding the right to health by a worker. 

Hence, the laws are of the major essence while protecting the Right to Health of the citizens and the 
provisions under Constitution of India gave the wider scope for the same, without which the protection 
of the people in relation to health or well-being would not have been possible. All the way through, 
the judicial pronouncements put forward the impending role for our nationwide judiciary to enforce 
social rights.  

 

COVID-19: COMPARISON OF HEALTHCARE SYSTEM OF INDIA AND ITALY 

The duty has been imposed on the state under part-IV of the constitution which is nothing but the 
directive principles of the state policy in which the socio-economic justice has to be provided to the 
Indian citizens. However, a universal implication of part-IV somewhere relates to the policies of public 
in terms of health. Under Article-38 of The Indian Constitution, it is the liability and the duty of the 
state to maintain a social order for the public welfare and it is quite impossible unless the public health 
is achieved. That indicates that public health is mandatory for the welfare of the people.21 Article-
39(e)22 is about the protection of worker’s health. Article-41 gives public assistance through the state 
in some out of the ordinary circumstances like sickness, disabilities, etc. For the maternity benefits or 
for the protection of health of the infants there is a provision by Article-42. Furthermore, Article-47 

 
16 AIR 1997 SCC 83. 
17 AIR 1987,1987 SCR(2)468. 
18 JT 1988 (3) 15. 
19 State of Punjab v. Ram Lubhaya Bagga (1998) 4 SCC 117. 
20 AIR 1997 SCC 301. 
21 Right to health in the constitution of India available at: 
http://ijariie.com/AdminUploadPdf/RIGHT_TO_HEALTH__A_CONSTITUTIONAL_MANDATE_IN_INDIA_ijariie5
596.pdf ( last visited on March 31,2020). 
22 The Constitution of India, art. 39. 

http://ijariie.com/AdminUploadPdf/RIGHT_TO_HEALTH__A_CONSTITUTIONAL_MANDATE_IN_INDIA_ijariie5596.pdf
http://ijariie.com/AdminUploadPdf/RIGHT_TO_HEALTH__A_CONSTITUTIONAL_MANDATE_IN_INDIA_ijariie5596.pdf
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actually directs the state to improve the public health by giving certain nutrition and by raising the 
level of standard of living.23 

Moreover, these directive principles of state policy are not justifiable and thus, are not enforceable in 
the court of law. 

Right to health has been evident in India through the various case laws decided by Indian judiciary 
from time to time. Moreover, the identification of Right to Health has emerged out the extent of various 
petitions and Public Interest Litigations in the Supreme Courts. The Supreme Court of India has held 
following:- 

1) In the case of Bandhua Mukti Morcha vs. UOI24:- “Right to live with human dignity, enshrined in 
Article 21, derives from the directive principles of state policy and therefore includes protection of 
health”. 

2) In the case of State of Punjab v. Mohinder Singh Chawla 25:- “The integral part of Right to life is 

the Right to health and it is the obligation of the government to provide sufficient health facilities.”. 
3) In another case of Vincent panikurlangara vs. UOI & Ors26.- “Maintenance and improvement of 

public health have to rank high as these are indispensable to the very physical existence of the 
community and on the betterment of these depends the building of the society of which the 
constitution makers visualized. Therefore, public health is of high priority rather on the top.” 

4) In the case of Sheela Barse vs. UOI & Ors.:- “It was held that the admittance of those persons who 

are mentally ill and are not criminals, should not be admitted into jail and this is unconstitutional. 
Also, it was held that the victims affected by the pollution caused by the industries are liable to be 
compensated.”27  

5) “The Court has sustained and emphasized the authorities or the government for giving the priority 
to the health of its citizens.”28 

Moreover, India is to be treated as a party to the International Covenants on Civil and Political Rights 
and the International Covenant on Economic, Social and Cultural Rights. Under, People’s Union for 

Civil Liberties v. Union of India case29 , it was being held by the court that “Article 21 of the 

Constitution of India in relation to human rights has to be interpreted in conformity with international 
law.” 

Additionally, Article-25(2) of Universal Declaration of Human Rights, Article-7(b) of International 
Covenant on Economic, Social and Cultural Rights have been quoted by the Supreme Court while 
upholding the right to health by a worker. 

Hence, the laws are of the major essence while protecting the Right to Health of the citizens and the 
provisions under Constitution of India gave the wider scope for the same, without which the protection 
of the people in relation to health or well-being would not have been possible. All the way through, 
the judicial pronouncements put forward the impending role for our nationwide judiciary to enforce 
social rights.  

 

CONCLUSION 

 
23 Ibid. 
24 AIR 1984 SC 802. 
25 AIR 1997 SCC 83. 
26 AIR 1987,1987 SCR(2)468. 
27 JT 1988 (3) 15. 
28 State of Punjab v. Ram Lubhaya Bagga (1998) 4 SCC 117. 
29 AIR 1997 SCC 301. 
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The term health care with its certain laws is often neglected in some areas because some people don’t 

take this sector so seriously, there is a social inequality as there are no good services in the rural areas 
whereas urban areas are developed in comparison with that. Especially, a much populated and 
underdeveloped country like India, it is important to rise out the resources and facilities in the health 
care sector. Even though laws prevalent in India are improving the situations but it is not showing off 
the best it can. There is an inadequate outlay for health in India as the government’s contribution to 

our health sector is quite insufficient; this is why there are no good standards for health. Everyone 
should get to know that this health sector is one of the major concerning areas in our nation which has 
to have improved. The government should increase the spending percentage of GDP on the health care 
sector for increasing it; they should swiftly develop the national accreditation for more hospitals and 
take every necessary measure to improve this for our society. Constitution has a major role to play in 
this regard, Right to Health is not mentioned in the constitution which is why people are not aware of 
it but as far as Supreme Court interpreted and implemented that Right to Health is the fundamental 
right of a citizen, they should get educated about their rights. The government should take the necessary 
steps to formulate this right and fulfil the constitutional obligation to secure the public interest and to 
enhance their strengths. Not only the government but there is a need to mobilize the general public in 
this regard, there should be more participation of people for implementing the health care facilities. 
Lastly, the government should realize its duty and take whatever necessary steps they can in this regard.
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MARITAL RAPE: A MYTH OR A REPREHENSIBLE REALITY? 

-Dibya Prakash Lahiri1 

 

ABSTRACT 

Rape, more than the perspective of an act of sexual violence is the act of degenerating the society 
with a vision of not only outraging the modesty of a woman but also ousting the dignity of the 

physical, mental and psychological being of a woman. How the concept retains itself and has been 
able to create the void is by inculcating the belief that the society at large remains itself to be an 

association or culmination of the wrong deeds not only deviating from the basic theory of symbiosis 
but also by the belief of making everyone sustainable. The concept of marital rape and whether 

should be considered to be a part of the crimes under the ambit of Indian Penal Code has been a 
matter of debate and is considered to be of utmost importance since the beginning of times. The 

paper looks into the history of marital rape around the world, particularly at its evolution. It 
analyses the various perspectives of marital as a concept. If laws against it are implemented, then 
the repercussions such laws may have over the traditional and customary practices in the country. 

Lastly, it studies the variation in the situations in the countries where marital rape has been 
criminalized and the position in India, both in ancient and contemporary times and how it can be put 
to effect in near future as a part of the law in India. The paper concludes by taking a stand as to how 

the law is a necessity however, needs to be developed carefully and with keeping consciousness of 
mind for not only the males or females, but setting a bench mark for the future generations. 

 

INTRODUCTION 

Rape is the unlawful activity and usually the unwanted, unconsented sexual intercourse under threat 
of injury against a person’s will or with a person. The concept of rape has been made a well-versed 
insinuation of the symbiotic relationship between the man and woman or man and man in the 
contemporary society. Rape as a crime, with the development over the period of time and specifications 
has been divided into various types that hold on to the most important aspect of how they have been 
hindering the society. Rape has initially been divided into two categories in the first convention that 
took place in Geneva.2 War Rape and Payback Rape were the first two kinds of rape that were 
recognized during the times of the civil war and during the occupation of the Prussian Army on Poland.  
The elaboration was made with the rise in the concept of consent to be taken for intercourse and the 
prohibition to have a sexual intercourse without the consent of the woman. Recognition was thus given 
to the importance of rape at work place, child rape, acquaintance rape, gang rape, aggravated rape, 
incest rape and marital rape.  

Marital Rape, as the term suggests, refers to the unconsented sexual intercourse where the victim is 
the spouse. Marital rape could be by the use of force or a battering rape or a sadistic/obsessive rape. It 
is a non-consensual act of violent perversion by a husband against the wife where she is physically and 
sexually abused. The consent which is given huge importance can be obtained with the coercion or 
even at the stature of toxicity of the spouse. The matter of concern regarding Marital Rape has been 
brought forward with the idea that the husband may misuse his position due to the established nature 
of the working of the conjugal rights provided in the religious books. The concept of marital rape was 

 
1Student, 2nd year, Vivekananda Institute of Professional Studies, GGSIP University, New Delhi 
2 Section 3 of the First Geneva Convention,1864 
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not meant for the deterrence but rather for the upliftment  of women or spouses by providing a platform 
to save their dignity and to save them from inhumane behaviour of the society.   

However, the question remains, is marital rape rather not an oxy-moron, because for it to be called into 
existence one has to question the basic essence of the marriage. In the case of Hindu faith, violate the 
Hindu culture of considering the marriage to be sacramental relation and of the belief and the faith of 
the Dharmashastra.3 The concept of Dharmashastra interestingly mentions the importance of marriage 
which is the second phase in the life of a man known as Grihastha. However, the question which many 
ask and remains to be of utmost importance is the question of dignity of a woman. Lack of consent 
sought for a sexual intercourse by the husband whether is acceptable in terms of respecting the 
women’s dignity to attract the consent for the intercourse or not. This dilemma of consent while 
respecting the institution of marriage in the case of marital rape is what this paper attempts to address. 

 

HISTORICAL OVERVIEW OF MARITAL RAPE 

Marital Rape Around the World 

The marital rape concept has been never recognized in history as there had been no formal recognition 
of a woman as a separate legal entity. As soon the man and the woman were married, they were 
recognized as a single entity of a man. Sexual violence in marriage has a history as long as the 
institution of marriage itself. But for the millennia, marital rape like the other forms of sexual assault  
was considered to be a private trouble not a public issue. Early rape laws defined the assault as a 
property crime against the husband or father whose wife or daughter had been defied. Under this 
framework marital rape was an oxymoron since a wife was legally a husband’s sexual property.  

In 17th century rape laws from British common law to the Qing dynasty in China  sanctioned definition 
of rape, considered it a violation of a woman’s chastity; again, not possible in the context of marriage.4 
Further, British jurist Lord Matthew Hale in 1736 addressed the issue of consent directly by declaring 
that “The husband cannot be guilty of a rape committed by himself upon his lawful wife, for by their 
mutual consent and contract the wife hath given up herself in this kind unto her husband, which she 
cannot retract.”5 The blatant power of patriarchal accession had resulted into the belief that the woman 
was a part of the life of the husband and she was represented and defined by her husband but did not 
consider the importance of her independence even in the situations of the contingencies. The wife was 
objectified to be a property of the husband, so any hindrance to the property of the husband would be 
considered as theft or violence against the property of the husband.  

During the time of Ottomans as well, the codification in the marital rape clause was never taken into 
account. However, Mehmed the Conqueror issued one of the decrees during his regime to respect 
women and treat them like their own mother and not consider them as an object and have to be given 
due respect. The Emperor also commanded that the Prophet’s aim is to spread love and respect and 
women were to be treated as the Queen and violating her soul could not be less than blasphemy. The 
followers therefore had to take the steps to initiate and prevent the harming of their soul. The King 
also condemned the lack of participation of women in culture and arts and sought for their total 
participation. He commanded the men should treat their wives with respect and not force them to 
slavery of any manner. He rather emphasised on women empowerment and lest the men harm their 
wives, they shall be punished subject to torture.6  

 
3 Grihasta theory of a Hindu man’s life.  
4 Qing Dynasty rule of marriage- Ng- 1987. 
5 Hale’s theory of judgement – Hale-1736 
6 Mehmed, the ruler of the truth, Suleiman Baltoghu. 1453 
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However, the Ottomans are guilty of forcefully converting the Armenian women who lost in the 
Armenian-Turkish war, to Islam and had forceful sexual inter course without recognising or giving 
them any human rights.7 The court of the Mehmed could never successfully implement the concept of 
rape or violation of the soul of women as it could never be proven. The Ottomans on the other hand, 
made a complete turn in terms of laws and the regulations which became rigid and stricter for women. 
For example, this resulted in the introduction of the Purdah system and increased the slavery of women.  
The laws would now treat women as objects and also completely renounced anything called rape by 
the man on his wife by not recognising the women as a separate legal entity.  

On the similar lines, the English common law also focussed more on prevention of the possible power 
to women as to how the politicians of the time at the house of commons had reiterated “ The women 

of the society have to be given due respect but also needs to be made sure that they are not given 
powers to misuse and maintain the concept of equity.”8 The Patriarchal model of establishing and 
hovering the misuse of power by the men was also observed during the regime of  Louis X where the 
nobles considered the sexual intercourse is of importance for the population to continue and any 
dispute that arises is an internal matter.  Moving towards the east, the Chinese regimes, in the 13th and 
14th century had to deal with the with Mongol conqueror Changez Khan who recognised or considered 
the concept of rape and only instilled the values that it is the duty of the woman to take care of her 
husband by any means and keep him pleased and happy before he moves for the war. 

Marital Rape in India 

Rape in India has always been dealt ideologically in a manner that a woman when violated sexually, 
mentally, physically or psychologically by a man, he has to be convicted under the heaviest of penalty, 
be it physically or pecuniary.9 However, the concept of marital rape per se was never recognised in the 
country as it was believed that the marriage is considered to be of the utmost necessity which is a holy 
relationship and is sacred in nature. The reasoning was that there can never exist such a situation where 
the husband can rape his own wife. It is assumed that the woman, if she has entered into the marriage 
has to perform the conjugal rights of sexual intercourse with her husband and she cannot deny him 
sexual intercourse because her consent was already taken at the time of marriage without any 
“coercion”.   

This was discussed for the first time in India, in the landmark case of Queen Empress v/s Haree Mythee, 
in which the marriage of a 15 years old took boy place with a 11 years old girl. It was stated that the 
girl had just hit puberty and could not get into sexual intercourse as her body was barely developed. 
The court held that the family of both the sides would be charged with rape and abetment to rape as 
they knew the girl was too young to enter into sexual intercourse and still consented to that.10 However, 
the question of marital rape was immediately removed and the court held that the term marital rape 
cannot be used here as the marriage will be considered void as the victim was not in a position to 
consent to marriage or be prepared to enter into sexual intercourse.  

Similarly, the house of commons in Britain, during its Imperial conquest over India, concluded that 
the customary and traditional practices would be guiding the marriage and other functionary issues in 
personal laws in both Hinduism and Islam. However, the offences arising out of these personal laws 
that were not to be codified would be taken into cognisance in accordance to the codified penal code 
that had been established by the British Parliament for the country in the form of the  Indian Penal 
Code of 1860. In case, there is a rise in the dispute of the jurisdiction wherein the Indian Penal Code 

 
7 Armenian-Turkish War, 1920.  
8 Sir Henry Pelham, Thirteenth debate house of commons, 1751 
9 Dharmashastra Smriti, Page 134. 
10  1890, ILR 18 Cal 49 
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and the customary practices have to be brought vis-à-vis, the discretion shall be provided to the judge 
to take decision based on his judgement and his conscience.  

The concept of Marital Rape was heavily condemned in the British Parliament and severely rejected. 
The judges of the colonies were expected to take decisions based on the belief that any judgement 
made is in the name of the queen or king, the judge is expected to follow those lines and provide with 
the same level of expectation as it was expected in the court in Great Britain. This theory was not only 
confined to India, but also to other colonised countries under British rule. This was upheld for the rest 
of the period of British rule and it continued to remain so till the time, the country was able to produce 
a better understanding system of the marriage.  

Marital Rape in India was attempted to be brought into the legislative house i.e. the Indian Parliament 
once in 1979 however, was rejected immediately on the grounds of immorality and trying to violate 
the sanctity of the marriage.   

 

LEGISLATIVE FRAMEWORK ON MARTIAL RAPE 

Laws related to Marital Rape in Europe and Asia 

     A. Soviet Union 

The Marital Rape laws came into importance with the rise of the second feminist movement along 
with the industrial revolution of the 19th and 20th century. Several countries which consisted of the 
eastern bloc such as the Soviet Union, were the first countries to criminalise the Marital Rape as a 
concept in the year 1922 and worked emphatically to improve the situation and plight of women that 
existed during the regime of Czars and Bolsheviks. Leon Trotsky, the member of the premier Politburo 
of Soviet Union, when the law passed against the increase of marital rape, stated at the annual meeting 
of Soviet Parliament in Kremlin, 1922 stated “ A woman is to be treated with the same amount of 

respect with which she was born and has to be treated consistently over the period of time. The husband 
cannot force her to have intercourse with her when she is not in a position. She is not his slave or any 
commodity that has been bought from the market. She is a human being and just like mother Earth, 
she has to be treated with love and dignity and if forceful sex occurs without her consent, it shall be 
considered to be a rape even if they are supposed to fulfil the conjugal rights. The consent of the woman 
is important and it shall always be used to be taken care of by each and every member of the Union of 
Soviet Socialist Republics.” 11  However, the complete removal of the marital rape could not be 
achieved in the Soviet Union as the rate of complaints were not high with the action being swift in 
nature, the hypocrisy brought forward by the lack of judges to execute the actions against the accused 
as well as the lack of number of judges present to convict the accused.  

    B. Poland 

The Polish regime under the Second Republic after immediately coming into power focussed on 
creating laws which would protect the dignity of the soldiers of the army. They were largely against 
the rule of churches and emphasised more on the liberal churches. They were under tremendous 
pressure from the Soviet Union to implement such laws which could prevent rape by soldiers and 
would increase the dignity of the women which they felt was being ignored by the churches. There 
was a rise in the complains of sexual harassment by the husbands and created the fear amongst the 
senior members of the Government that this might result in the hampering of the soldiers due to mental 
pressure and might result in their downfall. So, accordingly in December 1932, the President of Poland 

 
11 Leon Trotsky, General of the Soviet culture and society, Annual meeting, 1922 at 15:30 hours.  
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Ignacy Mościcki declared the legality of Marital Rape and the spouses who shall sexually harass their 
wife or rape them, shall be put into trial and convicted with a minimum imprisonment of 20 years.12  

    C. Yugoslavia   

Slovenia, which was a part of the Yugoslavian Republic had multiple rounds of debates contemplating 
the issue whether to give an extension of rights to the spouses beyond the ones mentioned by the church 
or to become liberal in terms of providing the rights to counter the misuse of the conjugal rights as 
there was a rise in the cases of sexual violence against the spouses. The debate was carried on for a 
period of  3 years from 1974 with a regular cases of dissent from the Church and a certain from the 
extremist group, Ustashe.13 However, finally in 1977, the Yugoslavian Republic successfully passed 
the marital rape conviction and punished the convicts for a period of 20 years. 

Laws on Marital Rape in USA   

The United States during the 19th and early 20th century was very reluctant to acknowledge the concept 
of Marital Rape despite heavy attack and call to implement Marital Rape as a crime and identify 
Marital Rape as a category of rape. Even in 1962, the Model Code of Conduct considered “ A male 
who has sexual intercourse with a female not his wife is guilty of rape”14 The US Government refused 
to implement the laws despite the rebels and protests to recognise the issue of Marital Rape. However, 
in 1978, in the landmark case of Oregon v/s Rideout, a trial court of State of Oregon decided to hold 
the accused guilty of Marital Rape and that was the first step to a landmark law in the country. 
Accordingly, the Government in various other states decided to implement the Marital Rape laws 
including Vermont, California, Tennessee and Missouri. With the initial days of the implementation, 
the law had an open end to it which led to a lot of ambiguity among the people and confused the 
executive resulting in hindrance to the amount of complaints that could be put up against the husbands. 
However, with the due course and further amendments made, the laws that exist today have been put 
up in a better way which has cleared the way to remove all the doubts that have been present in the 
past and as a result the rate of detection of the crime has increased and also the ways to counter and 
reduce the amount of crime rates has also taken place.  

 

FACTORS PREVENTING THE RECOGNITION OF MARITAL RAPE IN INDIA 

Conservative approach of the rule under British regime 

The concept of marital rape has been defined by the conservatives as quintessentially one of the most 
harmful and a degenerated concepts in the Indian society. The hegemonic ideas of not touching the 
marital institution are based on those conveyed by the Manusmriti and amplified by  the principles laid 
down during the Victorian era. Rather, denying sex, according to traditional religious beliefs and 
personal law codes, goes against the paradigm of the duties of an `ideal wife’. This logic fails to 

recognize the fact that marital rape is an extreme form of sexual violence. It is a violation of the trust 
and sanctity in a relationship besides it also overlooks fundamental principle of women’s bodily 

integrity. This rationality fails to address the structural inequalities inherent in the system and 
indoctrinate the acceptability of sexual violence against women as ‘normal.’15  The inconsiderate 
attitude of the Victorian era also acted as a hurdle because of the pressure from the British House of 
Commons that recognised Manusmriti completely because it fit well with the British conservative 
theory.   

 
12 Ignacy Mościcki, Autobiography, Wydown Belloma, (1993)  
13 Second report of the secretary of Yugoslaiva, Vladimir Rolović, 1976 
14 Article 134 of the US Model Code of Conduct, 1962 
15 The Social and legal paradox related to Marital Rape in India, Shalu Nigam, SSRN Journal 2015 
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Ideological and Legal Hegemony 

The Indian Legal system, since its inception has been heavily influenced by the religious texts which 
had established a pre-conceived notion on each and every aspect of a Hindu man, beginning from 
personal to social and it was considered a sin for the ones who did not abide by the guidelines that 
were laid down accordingly. The idea of Manusmriti also gave power to the men to assert their 
dominance and establish the Patriarchal society and reduce the powers to take part in the day to day 
functioning of the house and accordingly not provide them with any of the rights that would enable 
them further to put themselves on the similar pedestal as to that of the men.  Since religion and these 
cultural texts had a direct impact on the function of the legal system in India, Marital Rape terminology 
was never to be further accepted or even recognized at the time when it was required, it was vehemently 
opposed as it was violating the “ideal culture of the Indian society and the sanctity of the marriage that 
has been institutionalized for years.” Thus, the marriage would never be considered to be of the similar 
level or pious, if there exists a certain concept of the Marital Rape.  

The aspect of the Hindu society as to why the Marital Rape does not want to recognize has a history 
to it. The Indian society in the past had established an ideal culture that a woman and a man living 
together have established the certain belief that they never ever had intended to create such an 
environment wherein the husband and wife could ever have a situation where they shall be in a 
situation where the husband can rape his own wife despite in any situation which can arise. The 
relationship when arises as such, will be considered to be void in nature and cannot be considered the 
holy marriage. However, with the change in course of time, the laws did not change or fit in according 
to the change that was brought in but rather the consequential effect was such that the old ancient law 
was still considered to be in existence as it was held to be of the possibility that the dynamics in the 
nature of the society could be polluted with the liberal view. Therefore, the laws were never made in 
accordance to the dynamics but it retained the old beliefs of the Manusmriti, wherein the situation 
considered is not relatable to the situations existing today which are the consequential effect.  

With the additional counter from the house of commons, the concept of Marital Rape overall was 
covered in dust and became a myth which was never touched or looked upon with any belief but rather 
resulted in no further effect. The recent development in terms of bringing about a drastic change right 
after the Nirbhaya Rape case, in the form of the Justice Verma committee report which was sadly 
rather hurried in its findings due to the building pressure to amend the laws amidst rise in public wrath 
against the Government after the case.  

As a result of the rushed process, the standing committee in Parliament in could not bring about a 
change in Rape laws that existed in the countries that could have been likewise taken consent into for 
the Marital Rape.16 The chairman of the standing committee, M. Venkaiah Naidu commented “The 

committee agrees with the government that we shouldn’t disrupt the family system. Though in case of 

judicial separation, when divorce has not been granted and the matter is in court, any attempt made by 
the husband to have forced sex with the wife without her consent is rape.”17 The conclusive statement 
that came over resulted in the disbelief amongst many of the believers in the change of the Marital 
Laws that existed in the country. On the similar lines, the present Government did not bring out a 
conclusive statement and stated that Marital Rape cannot be brought under the criminal purview due 
to the belief that this might hinder the men and will give a power for women to misuse and disturb the 
institution of marriage and might hinder the Indian Society that has been functioning smoothly for so 
long.18 Thus, due to this action, the concept of Marital Rape has been denied any recognition.  

 
16 Sandeep Dixit, Ex-MP,  debate on Marital Rape, NDTV, 2015 
17 M. Venkaiah Nadu, Chairman of the Standing committee, March 2013 
18 Swaraj Kaushal, Advocate Supreme Court, National Seminar, 2017 
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LAWS ON MARITAL RAPE: NEED OF THE HOUR 

With the present status of the law and provisions that have been enshrined in these times under the 
Indian Penal Code as well as Prevention of Women From Domestic Violence Act, 2005, sexual assault 
finds itself as one of the grounds for divorce with a term of imprisonment against the man for a period 
of 7 years. However, the question remains, whether the punishment is sufficient and if so, the torture 
and the situations in which the wife has to enter forceful sexual intercourse as she has to fulfil the 
conjugal rights of the husband, is the marriage actually not being put to question. The wife need not 
be asked for the consent before sexual intercourse, is not only a question regarding the violation of the 
dignity of the woman or whether the individual right and dignity of a woman after marriage completely 
changes but also of the loss of her self respect simply to safeguard the ideology of an institution at 
whose doorstep a crime takes place without the proper recognition as crime. This itself contradicts 
institution as being “Pious and sacred.”  

Another claim that has been made is that marriage, generally, is a bond of trust and affection. However, 
in the feudal patriarchal context, due to financial and otherwise dependency of women on men, the 
relationship entails coercive potential. In marital rape, a woman is continuously raped by person by 
whom it is believed supposedly loves her. Marital rape is destructive because it threatens the 
elementary roots of a relationship where a woman may end up feeling humiliated, perplexed and 
deceived.  She shares her intimate history, her home, her children, her secrets, her fears and her life 
with the perpetrator. Marital rape, therefore, involves a betrayal of this trust. It questions the very 
essence of human relationship. In this situation, a man can no longer be trusted as a protector and a 
woman cannot turn to his perpetrator to seek comfort or gain reassurance.  

The Indian Society today, needs to bring about a change in the belief to recognise the concept of 
Marital Rape or change the concept of marriage wherein the wife is powerful enough to walk out of 
the marriage where she is free to make her choices. It finds footing in India because of the lack of 
economic, social and fundamental rights that enables them to be suppressed by the men of the nation.  

Recognition of Marital Rape or Dissolution of marriage with conviction of regular rape?  

The land of the pious is not the same anymore, the belief and the dignity of woman is not put on the 
same level. The question that has to be taken into consideration is the fact that the misuse of the “Sacred 

institution” has been effectively used and if not consenting or accepting for the favour, she is forced 
to submit to the sexual intercourse with the force of violence and resulting in her dignity being hurt by 
her own spouse to whom she is attached with a sacramental relation. If the marriage is a sacramental, 
then the parties to the marriage so should be on the similar lines and be respected and respect each 
other. If not coming down to respecting the spouse and her condition, the recognition of Marital Rape 
is a necessity and the punishment should be taken into consideration and with the immediate effect, 
the conviction should be done on the similar grounds to that of a rapist.  

However, if the sanctity of the marriage has to be retained and for the conservatives, the conclusive 
action of not hindering their ideal society, the values and moral, the legislation can also be brought in 
such a manner that the marriage that with the time rape has occurred, the marriage immediately is 
dissolved and the husband should be charged with the same grounds as that of a rapist. The sanctity of 
the marriage thus can be retained along with the belief as well as fairness and justice can be provided 
and can be convicted with a harsher punishment for using the “Sacramental institution”. However, the 

question remains, after the conviction takes place, what happens to the woman who has become the 
victim of an unpardonable activity at the behest of a “holy institution”. Women have to be empowered 

by giving them the social freedom as well as the economic support with which they can help and bring 
about a revolutionary change in the minds of the women, so that they can independently walk out and 
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establish themselves successfully. A high rate of women tend to be submissive due to the lack of social 
acceptance and the power not to provide them with economic powers with which they can be sustain 
their lives on their own. Passing a mere law shall not be sufficient enough as there are further actions 
that need to be taken care of without which the process of providing justice to a woman who is a victim 
of Marital rape will be incomplete and she cannot be served with justice properly.  

 

CONCLUSION 

The Indian Society has progressed dynamically over the growing ages of time, with respect to 
development economically, legally and especially in matters of society. The society can look up to the 
ideals and strive to make it possible but cannot implement the laws to fit in those ideal beliefs. The 
growth and development will ultimately result in the requirement to change and bring about the 
required amendments to help and bring about equality before the people and keeping them on the 
similar pedestal. Marital Rape needs to be given a proper recognition at this particular point of time 
with the certain requirement to bring about the legislation into the country. If the implementation of 
the law cannot be brought into action with the belief of not being able to damage the institution of 
marriage, then the marriage should be declared void and move further with the process of rape and 
give them their due recognition properly. It is high time for the recognition of these laws, however, if 
not, the question will rise for the future purposes, as to whether the life and rights of an individual is 
more than that of an institution that has been declared “sacred” by the institutions.
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NUISANCES OF FAKE NEWS IN THE SOCIETY 

- Himani Shakya & Astha Tiwari1 

 

ABSTRACT 

Donny Miller, once said, “In the age of information, ignorance is a choice.”  What is our response 

when we notice a friend or family member is sharing fake news? If we confront them with facts then 
it will only drive them far away from truth. The aforementioned quote accurately reflects the reaction 
for most of the folks whenever we come across with misinformation. We comfortably prefer to ignore 
as ignorance is bliss, but we don’t realise that our irresponsible online behaviour will prove fatal for 

someone else. 

The shut thought of messaging services entangles the viably problematic duty of combating fake 
news and disposing of prevarications. Not in any way like open social platforms of Facebook and 

Twitter, WhatsApp has private chats. It is encoded, or mathematically mixed, with the objective that 
no one — not used by any means the service's employees — can scrutinize the substance of messages 
that were unexpected for them. The shut platforms are often logically risky considering the way that 

the information is spreading in these comfortable social groups of loved ones — individuals 
generally trust. 

On WhatsApp, which has 1.5 billion customers, information can transform into a web sensation in 
minutes as people forward messages along to their associates or social events, with no way to deal 
with choosing its beginning stage. Fake news creates nothing but an illusion effect. In this article, 

through various incidents, we will endeavour to showcase how adversely it can affect us. 

 

INTRODUCTION 

Mark Twain, an American humourist, novelist, and journalist, once said about the significance of 
media in society “There are only two forces that can carry light to all channels of the globe... the sun 
in the Heavens and The Associated Press down here.” His quote can be viewed as the measure that 
how much media's presence is deeply rooted within the society.  Media have massively grown over 
the last three decades, occasionally in unimaginable methods. They have got radically altered by the 
ways in which government institutions operate and political leaders communicate. The media system 
is consistently undergoing the phase of revolution and the role of journalists is, also, redefined. They 
have redefined the way elections are contested, and how citizens engage in politics.2 Every action of 
political leaders, bureaucrats and the government agencies' actions are constantly under the gaze of 
media. They have been designed in such a way to deliver the general interest information to a massive 
audience. Media is the replicate of society and they replicate the opinions and musings of masses. 
Media, also, mold public opinion.  

Earlier, the media became restricted to three conventional methods – print (newspapers, magazines 
and tabloids); electronic broadcasting (radio and television) and traditional methods (folk songs and 
theatres), but now in the era of Snapdragon processor 865, the medium of communicating information 
has expanded to blogs, vlogs (video sharing blogs), digital application and social media platforms 
through mind blogging ways. Content creators do not have to wait for the permission of their editors 
to broadcast their content they can directly reach the target audience. Due to the pro-active role of 
media, there’s a general opinion among the masses that any information published, by the media, is as 
accurate as the universal laws. People neglect to check the veracity of any news, and thought of 

 
1 Students, 4th year, School of Law, Galgotias University 
2 https://www.google.com/amp/s/www.bbvaopenmind.com/en/articles/the-new-media-s-role-in-politics/amp/   
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verifying the authenticity of any news never crosses their mind because media is considered as the 
fourth pillar of democracy. Although, media is doing marvellous job of providing information to even 
disinterested person but at times, it has witnessed their information has created an unrest among the 
general public. Cobrapost made a series of allegations on the country’s leading media houses through 
their string operations. Their website says its recordings show that some of the country's leading news 
organisations are willing to "not only cause communal disharmony among citizens, but also tilt the 
electoral outcome in favour of a particular party"- and all in return for cash.3.  Only a few online media 
platforms like The Wire, Scroll and The Print has provided broad coverage to the allegations alleged 
by the Cobrapost.   

It is not always media to be accused, of circulation, of news with false claims which later creates unrest 
and develops fear among the masses. It is the people who intend, to cause dither among general people, 
circulate such fake news with the aid of social media. Mischievous people spread ludicrous news, 
however, often some people forward such news without checking the veracity of information they 
receive, and uninformed people with hope that they are creating awareness among family and friends, 
but they are not spreading any awareness. These ignorant people are forwarding some illusion on the 
closed intimate groups. This fake news cause nothing but dilapidation.  A rising tide of patriotism in 
India is driving common individuals to spread fake news, as per BBC research4. In related BBC 
research, it was found that the facts were less imperative to some than the passionate want to reinforce 
national character. There was, moreover, an overlap of faux news sources on Twitter and support 
networks of political parties. Widespread sharing of fake gossipy news on WhatsApp, has incited a 
surge of brutality in India, with people sending messages with false claims and ordinarily they are 
thought provoking. These messages are regularly sent with a feeling of obligation to ensure friends 
and family's safety. Millions of Indians can communicate very easily with the help of smartphones, 
and they can share information, with utmost ease, on social media. Information with false claims are 
spreading at a rapid speed, but often it can surge violence among masses.  There has been a rising tide 
in mob lynching, in India, caused due to the spreading of fake news on social media. There was such 
incident in North-East, two youngsters- Nilotpal Das and Abhijeet Nath, were lynched by the mob 
until they had bled to death because rumours were spread that they both were child lifters who kidnap 
young children and often sell the body parts of children for profit. The people in Assam are afraid of 
hapoda, i.e., child lifters. The reaction of local people was aggressive as the news of child lifters are 
active in the area was widely circulating on social media. Both youngsters were mercilessly beaten to 
death because of fake news. Notorious people to establish their clout spread such fake news and which 
leads to controversies and shatters the sense of security.  

Tarek Fatah, a standing out name on social media, is an active Twitter with over 624k followers. The 
Pakistani- Canadian writer on several events was engaged in circulating wrong news among the 
religious and communal lines and specifically targeting Indian Muslims. He tweeted a video on 
January 2020 of Burqa clad women dancing on a Bollywood song. He inquired – “Could someone 

confirm if this video is from the #CAA_NRCProtests at #ShaheenBagh or nor?” 5 Some sufficient 
clues in the video which assert that the video is nowhere representing the protest of Shaheen Bagh 
against the Citizenship Amendment Act(CAA) and the National Register of Citizens (NRC). The 
group is dancing around a bride. Unexpectedly, Fatah had tweeted a similar video three years prior, 
twice. At the point when he was pummelled for the equivalent, Fatah unobtrusively brought down his 
tweet from August 2017. In any case, he missed doing it likewise for the video tweeted before in May 
2017. Tarak Fatah's twitter timeline is an exhibition of such misinformation. On 26th January of this 
year, The Print published an article, by Pooja Chaudhary, on how Tarek Fatah being a vocal critic of 

 
3  https://www.google.com/amp/s/www.bbc.com/news/amp/world-asia-india-44280188  
4  ibid 
5  https://www.google.com/amp/s/theprint.in/hoaxposed/tarek-fatah-the-unrelenting-fake-news-peddler-who-targets-
indian-muslims-regularly/355214/%3famp  
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Islam, frequently clouding the line between discerning suspicion and disdain towards the Muslim 
community. The article, titled ‘Tarek Fatah, the unrelenting fake news peddler who targets Indian 
Muslims regularly', explicated 19 incidents where he has explicitly provided misinformation which is 
misleading in nature. The article, though, was mercilessly backlashed by the people as several claims 
were made that The Print is leftist and supports communist parties. These arguments are futile but one 
cannot overlook their efforts to subdue the fake news on social media when there was already chaos 
in the country and any fake news would ignite nothing, but only communal violence. It was already a 
sensitive time for the nation and if a person like Tarek Fatah is spreading hatred among the people then 
it is not acceptable. In this situation, media played a pro-active role and diminished any further chance 
of social disharmony among general people by a person like Tarek Fatah.  

Numerous websites check the veracity of any message forwarded by WhatsApp University’s scholars, 

of viral image or video, and even statements given by our ministers. One of them is WebQoof; their 
hard work is not enough promoted. They do extensive research and check the credibility of any news 
or information shared on social media by people. Their whole line of work is dedicated to fact- 
checking of any information. For instance, several media outlets misquoted the Home Minister that 
Government used data from Aadhaar Card to identify the Delhi rioters which were never the case. Mr 
Amit Shah had said they are using face recognition technology software to recognise the rioters, but 
the data were collected from voter cards, driving licence and all other government databases. The 
claims of media outlets were false. All this fact- checking was done by WebQoof. They were proficient 
in their work when northeast Delhi was grasped in violence and the atmosphere was of complete 
turmoil. They checked the veracity of video, shared by Digvijay Singh with a false claim. The video 
in question massively circulated on Facebook and Twitter. The same video was shared by senior 
Congress leader, Digvijay Singh, on 1 March,2020. It was a video from Uttar Pradesh and was 
circulated with a false narrative linking it to violence in North-East Delhi. This video could have 
caused chaos when there was already violence in the country.  

Not less than twenty-four individuals are killed in mob lynching in India in 2018. Their demises are 
fuelled by rumours that spread on WhatsApp, the Facebook-owned messaging service.  A group of 
friends touring in southern India, in July 2018, stopped their vehicle to offer some local children 
chocolate. It proved to be a fatal mistake — rumours rapidly spread on WhatsApp that they were child 
kidnappers. An infuriates mob gathered in response to the widely circulated fake messages. In the end, 
one of the tourists, a software engineer named Mohammed Azam Ahmed, 32, lay dead. The clouded 
side of information with false claims on messaging service is clear in India, where in excess of 225 
million individuals use it, as per the Indian government, an all out rapidly picking up on the evaluated 
240 million who use Facebook. The mix of an inexperienced and digitally illiterate user base, 
combined with WhatsApp's encryption, has demonstrated toxic, prompting trepidation, misconception, 
and violence.6 

The fake news is difficult to decide whether it is valid or not, on the grounds that an assortment of 
projects is utilized to make it. In any case, when we at last acquire the conclusive proof that uncover 
reality, it may be past the point of no return for us. Since issues that manage sparing individuals' live 
have constrained time to choose. In spite of the fact that there are individuals who use innovation to 
make sense of fake news, we have to do what we can do. The most significant thing that we ought to 
do is not to have faith in each word. By considering the outcomes of conveying the news can assist us 
with passing judgment on the realities all the more cautiously. 

Fake news has been around as long as human civilization; however, it has been turbo-charged by 
computerized innovation and the change of the worldwide media scene. Protectors of reality and truth 
despite everything have weapons to help maintain uprightness in the social, political and financial 

 
6 https://www.washingtonpost.com/business/economy/on-whatsapp-fake-news-is-fast--and-can-be 
fatal/2018/07/23/a2dd7112-8ebf-11e8-bcd5-9d911c784c38_story.html    

https://www.washingtonpost.com/business/economy/on-whatsapp-fake-news-is-fast--and-can-be
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situations. A generation ago, data that showed up in print delighted in a specific authenticity whatever 
the source, however today, individuals will in general trust and accept those nearest to themselves, and 
end up in their own echo chamber. The danger lies in the ease of falsifying online content, from 
plausible but imaginary newspaper web sites to photo shopping images and using machine learning 
and artificial intelligence to create ‘deep fake’ video footage for political or other purposes. The ascent 
of "fake news," deception, disinformation, advanced lies and remote impact matches with society's 
expanding redistributing of its deduction to calculations. We no longer effectively investigate the 
enlightening scene, we latently anticipate the choices of calculations to mention to us what to peruse, 
what to watch, what to share and what to purchase. Though scan calculations once chose for us what 
the most significant websites were, today we do not, at this point even assume a job in what we devour, 
only sitting inactively in our seats as endlessly looking over floods of substance are forcibly fed us by 
calculations. The computerized world should put the enlightening wealth of the world readily 
available. Each snippet of data distributed throughout the entire existence of mankind was to be 
accessible with a mouse click at exactly the minute we required it.7 Journalism, on the other mean of 
news, is in a condition of significant motion. New advanced stages have released inventive journalistic 
practices that empower novel types of correspondence and more noteworthy worldwide reach than 
anytime in mankind's history. However, then again, disinformation and lies that are famously alluded 
to as "fake news" are quickening and influencing the manner in which people decipher every day 
advancements. Driven by outside entertainers, resident journalism, and the expansion of talk radio and 
link news, numerous data frameworks have gotten more energized and antagonistic, and there has been 
an abrupt decrease out in the open trust in conventional journalism.8 

Fake news and advanced disinformation battles are particularly risky in vote-based frameworks, and 
there is developing discussion on the best way to address these issues without undermining the 
advantages of computerized media. So as to keep up an open, vote based framework, it is significant 
that administration, business, and customers cooperate to take care of these issues. Governments ought 
to advance news proficiency and solid expert journalism in their social orders. The news business must 
give great journalism so as to construct open trust and identify right fake news and disinformation 
without legitimizing them. Innovation organizations ought to put resources into apparatuses that 
recognize fake news, lessen monetary motivating forces for the individuals who benefit from 
disinformation, and improve online responsibility.9 Instructive foundations should focus on advising 
individuals about news education. At last, people ought to follow an assorted variety of news sources, 
and be aware of what they read and watch. We acknowledge some data from TV or web that resemble 
tenable, we ought to have analysis about the data and not adjust to goal that fake data needs to cause. 
In the event that we have alert about these things, result identified with the data can be change. As of 
late, disinformation is turning out to be social issues all over. As the data develops and vanishes so 
quick, there is need that we should take a gander at them. We are all distributers in the 21st century. 
We should watch whether the administration and the media are attempting to conceal the truth. 10 

Per users likewise need to challenge the intensity of reporting when columnists compose bogus, fake 
or hostile news about others on the web. Frequently when columnists offer expressions on the net that 
are obtrusively bogus it is practically difficult to eradicate them, regardless of whether the realities are 
recorded as false. There is an excessive amount of defamation that is being engraved on the web today 
that has demolished numerous lives. Columnists must be considered increasingly responsible for what 
they state and compose. It ought to be simpler to challenge and delete fake news or defamation from 
the web. Awful ink is too difficult to even think about fighting! Fake news is as ordinary as pigeons in 

 
7 https://30secondes.org/en/module/impacts-of-fake-news/ 
8 https://www.brookings.edu/research/how-to-combat-fake-news-and-disinformation/ 
9 https://30secondes.org/en/module/impacts-of-fake-news/ 
10 https://en.unesco.org  
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the city, so columnists compose greater bogus news to be all the more invigorating and individuals are 
getting increasingly more temperamental about the news. 

Perhaps the issue isn't so much the presence of fake news, however the undeniably productive ways 
individuals and associations have of dispersing lies today. We've seen fake sites made to mirror 
trustworthy news sources. These have run from complex endeavors, with fake URLs and structures 
that resemble perceived news outlets, to straightforward scam generators that depend on our propensity 
to skim features via web-based networking media. The issues made by fake news are wide-running in 
type and seriousness. Majority rule government depends on a very much educated electorate to work 
well. Whatever the particular thought processes behind each fake news story, the combined impact is 
the disintegration of thoughtfulness and trust in our organizations punctuated, here and there, by 
viciousness.11   

 

HOW TO COMBAT WITH FAKE NEWS 

Luckily, there is an abundance of guidance effectively out there to assist us with combatting fake news 
separately. There are additionally new activities and innovations being created to help us. While we 
hang tight for man-made consciousness or web-based life systems to grow better techniques for 
shifting through the misrepresentations, there are three straightforward advances we can do before 
clicking 'share' in that newsfeed article: - 

1. Continuously navigate to the article  

Don't simply peruse the feature. Analyze the story, the site, and even the URL. This will assist you 
with deciding whether you have visited a believed news source, and detect any fakes. 

2. Discover another source  

Verify whether the story is verified somewhere else before sharing. The more generally something is 
accounted for, the more associations have gotten an opportunity to certainty check it. Let them 
accomplish the genuine work for you.  

3. Apply the smell test  

Is the story unrealistic? Provided that this is true, there's a strong possibility it's fake. Ask yourself, is 
there an undeniable rationale or advantage somebody would have for producing it? Try not to leave 
needing to accept the story alone a substitute for really trusting it.  

 

CONCLUSION 

Assembling this all, the news we are seeing may be fake. The genuine dread of fake news is that when 
you see the news, you don't understand it is fake, and that you truly remember it genuine. Another 
dread of fake news is that the media attempts to conceal these individuals by acting as they know 
nothing about the news. So as to dispose of such fake news, it is important for the media to have a 
feeling of passing on the news with the correct qualities. What's more, public organizations that control 
the media need to screen whether the media is making news with false claims. We can trust that future 
advancements will go far to helping us take care of the deep-rooted issue of fake news. In any case, 
meanwhile, we as a whole should do our own due tirelessness. In the event that you need assistance, 
library can be a distinct advantage to help individuals from your association recognize dependable 
sources, or give current mindfulness refreshes that have just been screened. Oblivious individuals will 
stay uninformed, aggravated by the present online networking. Dissimilar to the more seasoned days 
where paper and TV are controlled medium, the present individuals have such a large number of 

 
11 https://www.brookings.edu/research/how-to-combat-fake-news-and-disinformation/  
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choices, they just buy in to Facebook news source that equipped towards their political perspectives, 
further strengthening their limited purpose of perspectives with no elective source. They will skip 
videos that they hate on YouTube and tune in to those that concurs with their social plan, along these 
lines closing out all conceivable thinking. It is up to us whether we want to restrict our research only 
to Google Scholar or we want to push our boundaries by checking out the books which are lying on 
our tables. Nuisance created by fake news may seem very trivial and insignificant, but as socially 
awaked citizens we should know the difference between the real news and fake news.   
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AN ANALYSIS OF THE NEED FOR HEALTH SECTOR & ITS ROLE IN 
THE SOCIETY - A CASE STUDY ON RCC, TRIVANDRUM 

- Kaveya P.1 

 

ABSTRACT 

Heath care system in India plays an important role as it is evident from modern day. They try to 
protect the mankind from severe health problems through advancement in medicines. They had their 

wings of operation in all areas of diseases even deadly. Access for health care differs from one 
country to another based on the benefits provided by the government to the deprived. However, the 

health practices in India have shown that they are in the era of development. Up to 1990 government 
however paid more importance to family planning and other such measures but now the system had 

undergone massive and rapid changes. The working of the National Rural Health Mission is 
important as they perform an important function both in the central and state level. The expenditure 

status of the government in the area of the health sector had shown immense development which 
shows a movement from15 percentage to 30 percentages. The state governments and Union 

government plays an important role in the health sector devoting high amounts for the development 
of research activities and health benefit scheme to the backward community. 

Keywords: WHO, CHC, PHC, IMR, MMR, TFR, NFHS, RCC, OECD, PHC, MDG, 

 

LITERATURE SURVEY 

Health care or healthcare is the maintenance or improvement of health via the prevention, diagnosis, 
and treatment of disease, illness, injury, and other physical and mental impairments in human beings. 
The development in the health care system could be seen in almost all areas of treatments which are 
provided by highly qualified officials who are given ample training by the government. Various 
internship programs are being provided state wide to mobilize the talents of young doctors to make 
innovative strategies.     Health policies adopted may differ from one country on to another depending 
upon the situation in which it is initiated. Each and every country has its own policy formulation and 
aims to maximize the welfare of the masses. Healthcare systems are organized in such a manner that 
it works as an aid and advice to all sectors of the economy. It is the WHO (World Health Organization) 
which plays an important role in this area. They have said in an official publication that the efficiency 
of a country in its health development depends upon the availability of suitable finance available. 
OECD countries spend less than 20 percent of the world’s population remaining 80 percent of the 

world’s population spent only 10 percent of the total expenditure on health. 

 

PUBLIC AND PRIVATE SECTOR PARTICIPATION 
2India has a mixed health-care system, inclusive of public and private health-care service providers. 
Over the recent years that the expenditure in the private sector has played an important role in the area 
of health sector. They even play innovative strategies in the area of development. About 25 percentage 
of the health care contributions are made by the public sector which plays an important role. 3The 
healthcare system is organized into primary, secondary, and tertiary levels. At the primary level are 

 
1 Research Scholar, University of Kerala, India 
2 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5144115/ 
3 https://en.wikipedia.org/wiki/Public_health_system_in_India 
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Sub Centers and Primary Health Centers (PHCs). At the secondary level there are Community Health 
Centers (CHCs) and smaller Sub-District hospitals. 

 

DIGITAL REVOLUTION IN HEALTH CARES 

Digital technology has gained much importance in India’s healthcare sector, which includes both 
public and private sectors. The private sector had immense contributions in the area of health care 
system with the help of various mobile app and digitalised revolutions. Government provides various 
digital networks and encourages various start up projects. Technology is not the solution for 
everything; but enables the development of healthcare systems with more importance on patient care 
and development. Some of the most important digital innovations are: 

1. 4Use of Artificial Intelligence: Artificial intelligent system helps in the diagnosing various health 
related problems are provide suitable development strategies. 

2. Telemedicine: 
The modern facility offers treatment over phone were the patient can communicate with the doctor 
from even in a remote area. 

3. Digitalised storage pattern is provided for recording patient data and easy tabulation. 
4. Helps to collect data from patients in an easy manner and able to recollect as and when required. 
5. Patient empowerment are made possible with the initiation of the modern health care facilities and 

plays an important role in this perspective. 

 

HEALTH CARE EXPENDITURE IN INDIA 

Indian economy has the best health care system in the world. About 75% of the total expenditure are 
made by the private sector on healthcare. Public sector accounts to only one fifth of healthcare system. 
According to the World Health Organization estimation 2007, India ranked 184 out of 191 countries 
the world. The public health care expenditure however over the years has increased from 0.2 
percentages to 1.2 percentages by 2010. Private sector plays an important role both in the medical as 
well as non-medical fields. It is the poor and vulnerable section which are most gifted with the help of 
the private health care facilities. The poor however needs to make huge payment for various health 
related diseases but however through government initiative this becomes an easy manner as they 
implement many measures to promote the welfare of the deprived.  

Expenditure by the Centre 

Central level expenditures includes administrative expenses, expenses on National level statutory or 
regulatory bodies, expenditures on international conferences, delegation to international bodies and 
contribution to international organizations. At the State level, the Centre incurs expenditure either 
through transfer of funds to States in the form of grant-in aid i.e. through the state treasury, or incurs 
expenditure through implementing agencies (societies or autonomous bodies) outside the State 
treasury. 5According to the National Health Profile 2019 about 1.28% of the GDP are devoted for the 
expenditure on health care facilities. 

Expenditure at the State Level 

 
4 https://blogs.perficient.com/2018/07/02/digital-revolution-healthcare-5-trends-action/ 
5 https://www.hindustantimes.com/india-news/india-s-public-health-spending-lagging-behind/story-
6YPZFSfWMVlHGipDXyUEFO.html 
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State government plays an important role in the health care sector of the economy. As it is evident 
from the modern day itself they provide immense scheme for the benefit of the society with welfare 
motive. Cancer initially was considered a most serious disease but since now with the help and schemes 
of the government along with modern technology the effect of the disease has been reduced. 

 

 

6 

 

 

TWELFTH PLAN AND THE HEALTH SECTOR 

Infant Mortality Rate (IMR) to 25:  

The aim for the reduction of a 5 percentage and tries to reduce the IMR below by 25 percentage. The 
present rate is 29.848 deaths per 1000 live births. 

Reduction of Maternal Mortality Ratio (MMR) to 100:  

At the recent rate of decline of 5.8 per cent per annum India is aimed to have Maternal Mortality Rate     
of 139 by 2015 and 123 by 2017. The spectacular aim of Millenium Development Goal (MDG) to 
reduce Maternal Mortality rate to 109 by 2015 would require a spectacular development process. The 
present Maternal Mortality Rate is 462 per 100000 live births. 

Reduction of Total Fertility Rate (TFR) to 2.1:  

It explains the total number of children who would be born per woman when she passes through the 
child bearing years . 

Prevention, and reduction of under-nutrition in children under 3 years to half of NFHS-3 (2005–

06) levels: 

Underweight children face severe problems due to mortality and morbidity. The existence of 
underweight children is expected to be 30 per cent by 2015, and 28 per cent by 2017. Health 

 
6 https://www.google.com/search?q=health+expenditure+in+india&sxsrf=ALeKk01ifWUd_qnBGzAzyJhy1eHq46yJmQ:
1584870828297&source=lnms&tbm=isch&sa=X&ved=2ahUKEwid4_D1563oAhX5wzgGHco1DFMQ_AUoAXoECB
AQAw&biw=1366&bih=655#imgrc=h6K1J7WWO_-97M 

https://www.google.com/url?sa=i%26rct=j%26q=%26esrc=s%26source=images%26cd=%26cad=rja%26uact=8%26ved=2ahUKEwiF19e7mYXeAhVGqI8KHakIC-MQjRx6BAgBEAU%26url=https://www.firstpost.com/india/national-health-policy-2017-experts-say-expenditure-target-low-as-compared-to-neighbouring-countries-3345998.html%26psig=AOvVaw2greN7rveTS07GBqfedKCw%26ust=1539581309203793
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innovations are practiced to improve the health care facilities in India.  The country needs to achieve 
a reduction in below 3 year child under-nutrition to half of 2006–07 (NFHS) levels by 2017. This has 
a great effort on reducing MMR,IMR and other health related problems. 

Prevention and reduction of anaemia among women -28 per cent:  

The possible problems of anaemia which creates serious health problems could be resolved through 
the measures of health treatments in the area. The 12th five-year plan tries to reduce the conditions of 
anaemia by providing suitable health programs avoiding the problem to masses. 

Raising child sex ratio from 914 to 950:  

Ample care need to be undertaken to improve the child sex ratio which is a serious concern of the 
society today.Both private and public sector tries to improve the health practices through all possible 
means so that the rate could be developed and it could yield maximum prosperity to the society in the 
area of health development. 

Measurs to prevent and reduce  Communicable and Non-Communicable diseases  and injuries:  

Ministry of Health and Family Welfare (MoHFW) develops various programs to improve the health 
conditions  so as to replace the traditional methods with modern and scientific methods of operations. 

Reducing the expenditure in the area of health production through possible measures by the 
government through various schemes of both state and National government: 

The modern way diseases including cancer need huge expenditure from the part of the government as 
a way to aid and support the poor families as they are not able to undertake the treatment packages. 
Almost all five-year plan had laid great emphasis for the development of the health sector. several plan 
allocations are provided for removing the problems of health care sector laying special emphasis on 
the problems caused by the cancer which needs to be addressed seriously. The death rate was very 
high initially in the area of deadly cancer but with the advancement of modern medicines the incident 
was reduced to digits. The role played by RCC is an important one as many research and development 
programs initiated by them had contributed immensely in the area to replace the deadly cancer. 

 

ANALYSIS OF THE REPORT 

Based on the questionnaire which was given to 4 doctors,3 patients in RCC, TRIVANDRUM. 

 

The Regional Cancer Centre (RCC) at Thiruvananthapuram is a cancer care hospital and research 
centre. It came into existence in 1981 by the government of Kerala and the government of India. It is 
located in the Thiruvananthapuram Medical College campus. The main aim of the centre is to offer 
cancer treatment so that even the deprived gets suitable treatments at a much lower cost. It adopts one 
of the best cost-effective strategies  

The main objectives of the unit were:  

• To initiate cancer control programmes. 

• Cost effective methods of treatment 

• Provide facilities for treatment and management of cancer by radiotherapy, surgery, chemotherapy, 
radiation medicine and immunotherapy. 

• Provide clinical and fundamental research in the area of cancer treatment. 

https://en.wikipedia.org/wiki/Thiruvananthapuram
https://en.wikipedia.org/wiki/Research_center
https://en.wikipedia.org/wiki/Research_center
https://en.wikipedia.org/wiki/Kerala
https://en.wikipedia.org/wiki/Thiruvananthapuram_Medical_College
https://en.wikipedia.org/wiki/Chemotherapy
https://en.wikipedia.org/wiki/Immunotherapy
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• Provide suitable care for chronic cancer patients 

• Provide various programs related with the area of oncology 

• Promote and encourage various development programs with the help of government to fight against 
cancer. 

 

 

1. Is RCC working efficiently in the field of health treatments? 

 

A-YES    B-NO 

 

 

 

 

2. Do you agree that the health disorders mainly are acquired due to the life style of the present 
generation? 

 

A-YES    B-NO 

 

 

3. Does offer schemes for the treatment of the poor? 

 

A-YES    B-NO 

COUNT

YES NO

COUNT

YES NO
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4. Does this hospital provides conscientisation programmes to the public to make them know about 
the origin, reason and causes of cancer? 

 

A-YES          B-NO 

 

 

 

5. Is cancer can be rectified up to some extent? 

 

A-YES    B-NO 

 

 

6. What is the total amount of people who come to RCC for treatment a month? 

 

COUNT

YES NO

COUNT

yes no

COUNT

YES NO
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A-MORE THAN 1 LAKH    B-MORE THAN 2 LAKH 

 

 

7. Do you believe that continuous check-up is needed to cure cancer? 

 

A-YES    B-NO 

 

 

 

8. Do you agree that government can play an important role in the health sector in India 

 

A-YES    B-NO 

 

 

9. Do you receive any benefit from the central and state government? 

 

A-YES    B-NOT AWARE 

COUNT

MORE THAN 1 LAKH MORE THAN 2 LAKH

COUNT

YES NO

COUNT

YES NO
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10.  Does any NGO plays an important role in health improvement in the economy? 

 

A-YES    B-NO 

 

 

 

Most of the respondents says that it is the modern life style which creates immense problems for the 
mankind which leads to cancer problems.They claim that it is the younger generation which are more 
coming to the health related problems in the area of cancer as they are more prone to junk foods.Hence 
it is the life style which needs to be improved.They argues that the government had provided various 
incentives for the development and training in the area of research activities and it was beneficial upto 
that extent.Intially it was considered was a most dangerous disease where medicinal facilities are not 
available but not with the initiation of the modern facilities in the area of research and development 
had find solutions to it. 

Public health care facilities are provided to the poor section who faces immense problems. They 
perform their role in an extra ordinary manner trying to remove the disease in its full extent. It is the 
middle and upper class individuals who try to use public healthcare that has a standard of living which 
is very low. It is the females and elderly who make use of public services in large amount. The public 
health care system tries to remove the problems in the health care sector both socio economical aspects. 
But the contributions and development in the area of health sector differs from public authorities to 
private authorities based on the importance marked by each and every state. Most of the public 
healthcare sector activities are devoted to the rural areas; and the poor management of the health care 
system occurs due to theimproper management of the experienced and qualitative  healthcare providers 
to share the services in the deprived  rural areasMajority of the health care system even now are not 
sophisticated both technologically and qualitative and hence do not perform upto their maximum area 
of operationMany private sector organisations are coming to the fore front to provide measures to 

COUNT

RSBY NOT AWARE

COUNT

YES NO
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improve the health care facilities both in the rural and the urban sector but are not upto that extent.The  
main reasons are distance of the public sector facility, huge time needed, and faulty ways of operations 
which need to addressed seriously. 

Government provides various beneficial schemes to the poor section who are below the poverty line. 
The public health sector includes 62% of total patients in and around the health sector who are under 
observation and need suitable treatment. Middle and upper class individuals uses more public 
healthcare system compaired to that of people with a lower standard of living. Females and elderly 
sections also uses public services more rapidly. The public health care system was basically initiated 
to improve the health care facilities in all areas of operations especially to those people who are in 
need for it in great extent. However, dependence on public and private healthcare sectors differ 
significantly between states. Several reasons are depicted for relying on the private sector over public 
sector. The  main reason at the national level is poor quality of health  care facility in the public sector, 
which gives  more than 60% of the people who depends upon the need for  various  private health care 
facilities . Most of the public healthcare meets to the rural population and the poor quality arises from 
the neglected behaviour  of experienced healthcare providers to adopt the treating practices in  the rural 
areas. Similarly , many of the public healthcare facilities meet to the rural areas  and especially the 
remote areas which  relies on inexperienced , unmotivated and  inefficient  persons. 

 

CONCLUSION 

During the first decade of the 21st century, the idea of health facility opened  the way for self-reliance 
to work as the main innovators in the area of operation to check the performance of health sectors that 
aimed to improve the  human health facilities . It also provided the opportunity for each and every one 
to feel healthy, even though they faces in their life massive levels of mild and serious  multiple chronic 
diseases and health related problems .The replacement of the traditional methods with the modern 
sophisticated measures has opened a new way for development inculcationg both the traditional values 
along with advancement in the technologies.The main determinants of health care system includes the 
following: 

• Socio economic status of the deprived sections of the society 

• Various social support schemes and measures to solve the health related problems 

• Education,training and workshop for the people in the health related areas 

• Employment and working conditions of the officials in the health sector 

• social situations prevailing 

• Physical esituations that are prevailing in the health sector of the economy 

• Personal health and soft skills practiced by the individuals in nurturing their talents in the area of health 
sectors 

• Healthy development of the child section 

• Biological and genetical improvement in the areas of the health sector 

• Initiation of various health care facilities 

• Gender gap removal in the area of treatment 

• Cultural gap removal in the area of health practices 

https://en.wikipedia.org/wiki/Ambulatory_care
https://en.wikipedia.org/wiki/Social_environments
https://en.wikipedia.org/wiki/Child_development
https://en.wikipedia.org/wiki/Gender
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Thus the health sector in our economy plays an I portant role in maintaining the health and prosperity 
of our economy,it needs to be highly stressed to improve its quality of development.Government 
provides immense contributions including various programmes and schemes starting from the five 
year plan to NITI ayog and plan allocations.The development of a country lies in its efficiency in the 
management of its health related areas.Both the public and private sector plays an important role in 
the area of development with massive investment activities.New and new development activities and 
policies are being implemented to remove the problems caused and to introduce various innovative 
technologies and practices,however it was efficient upto a prescribed level of initiation.The area needs 
higher care and deveotion as the prosperity of a country rests upon its citizens mental capacity. 

Our study is about the functioning of RCC, Trivandrum but not with the case alone with cancer 
treatment but as a whole. The study revealed that it is the life style of people which result in chronic 
health problems in INDIA .Therefore the generation need to be educated regarding the ill effects 
caused due to his deadly disease 

Thus RCC plays an impcontributions from the government important role in the area of cancer 
treatment were huge amount of people are daily coming to Trivandrum as part of the treatment and 
escaps from the massive clutches of deadly diseases.The organisation also receives massive funds from 
the government and NGO’s in the area of scientific and massive development research tasks which 
helps in the recovery of cancer related problems. 
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MYTH OF MUSLIM INHERITANCE LAWS FOR WOMEN: RELIGION V/S 

CONSTITUTION 

- Mansi Sethiya Jain1 

 

ABSTRACT 

Personal Laws are enacted to protect the beliefs of all sections of the society and keep the concept of 
secularism alive. There are numerous myths surrounding the discriminatory and anti-feminist nature 

of Muslim Personal Law. This article primarily aims to break the myth regarding the share of 
property attributed to women under Muslim Personal Law. 

The common notion believed by most people is that Muslim women are deliberately awarded only 
half the share of the man but this is not true as the Muslim religion prescribes certain reasons for the 

same. This article shall discuss in detail the extraordinary reasons for such discrepancies in the 
share. 

Further, this article also discusses the Constitutional and International Law infirmities that the 
discriminatory share is believed to possess. All these legal infirmities are tackled and backed by 

‘Essential Religious Practices’ enshrined in the cardinal principles of the Indian Constitution. The 

chief aim is to prove that constitutional provisions of equality and non-discrimination are not 
violated despite the difference in share attributed to men and women in Muslim Personal Law. 

The article also strives to inherently prove that the Quran, the holy scripture of Muslims warrants 
the different share given to men and women. Once this is established, Article 25 of the Constitution 
supporting religion and religious practices steps in to protect the Succession Laws of the Muslims. 

Lastly, the contradictory concept of equal and half-share guaranteed to women by Hindu Succession 
Act,1956 and Muslim Personal Law (Shariat) Application Act,1937 respectively is examined and the 

reasons for the same have also been explained. 

Key Words- Muslim Personal Law, Essential Religious Practices, Quran, Women, Share attributed, 
Succession 

 

INTRODUCTION 

In a secular society like India2, it is impossible to ignore the religious beliefs of any individual as 
Articles 25 and 26 of the Constitution guarantee freedom of religion to every citizen.3 Many times, 
due to changing and progressing ways of the society, the discriminatory practices of personal laws are 
brought under the radar. 

These practices are then criticized by millennials to the extent of disrespecting the religion as well. 
The reasons or sayings of the religious scriptures are not known to them and their judgement is solely 
based on the difference made in the religion between men and women. One such practice widely 
questioned is the Succession practice followed in Muslim Personal Law. Owing to a woman receiving 
only half the share compared to the man 4 , the practice is proclaimed as discriminatory. The 

 
1 Student, BBA LLB (H), 2nd year, School of Excellence in Law, Chennai 
2 Valsamma Paul v. Cochin University, AIR 1996 SC 1011. 
3 Indian Const., Articles 25 and 26. 
4 Animunisa v. Akhtar Ahmad & Ors., AIR 1975  All 67. 
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extraordinary reasons stated in the Holy Quran are neither studied nor understood. This article shall 
strive to display the reasons of such practice and support it with constitutional provisions of Freedom 
of Religion. 

 

POSITION OF SUCCESSION LAW IN MUSLIM PERSONAL LAW 

In non-testamentary succession, the inheritance laws are applied as per the Muslim Personal Law 
(Shariat) Application Act, 1937. 5  The rules of inheritance enshrined by it under Section 2 in 
consonance with the Holy Scripture are- 

(a) Son gets double the share of the daughter, wherever they inherit together; 
(b) On the death of the husband, a wife gets 1/8th of the share if there are children and 1/4th if there 

are no children; 
(c) On the death of the wife, the husband gets 1/4th of the share if there are children and ½ if there 

are no children; 
(d) In case there are multiple wives (as allowed by Muslim Law via Polygamy), the 1/8th share 

given shall be equally distributed among them6; and 
(e) A mother is entitled to 1/6th of the property of her son if there are grandchildren and 1/3rd if 

there are no grandchildren. 

It is pertinent to note that these inheritance laws come into force only when the spouse or son passes 
away. Further, these laws are not pari materia to Sunnis and Shias. 

Difference of Inheritance Laws Under Sunnis and Shias 

The only noticeable difference under Sunnis and Shias is that a childless widow has no right over land 
and immovable property in the former while the latter allows inheritance of immovable properties as 
well.7 Further, the women in Shia law benefit from ‘Radd Return Concept’8 as well wherein the 
leftover share is divided amongst the nearest kith and kin. 

Thus, as evident the Muslim women are attributed only half the share given to the man under the 
Inheritance Laws. 

 

REASONS FOR THE DISCREPANCIES IN SHARE GIVEN TO MUSLIM MEN AND 
WOMEN 

The reasons for the discrepancies are manifold but the predominant cause is the large sum of Mehr 
that the husband owes the wife.9 ‘Mehr’ is a sum that the wife decides10 and demands from the husband 
in return for marriage. Men cannot waive or reduce the Mehr11, they are undisputedly obliged to pay 
the sum either at the start or end of marriage or whenever the wife demands.12 Apart from this, Muslim 
man also bears the burden of maintenance of his wives and daughters. In case of divorce of a married 
daughter, the expense of her maintenance falls on the father after the Iddat period.13 Coupled with 

 
5 Section 2, Shariat Act,1937. 
6 Naseema Khatoon v. State of Delhi, Sc No. 126 of 2009. 
7 www.researchgate.net (last visited on: 16/03/20). 
8 Maziranesa v. Khindakar Gholam Kibria, AIR 1970 Cal 387. 
9 Mohd. Ahmad Khan v. Shah Bano Begum, 1985 air 945. 
10 Daniel Latifi & Anr. v. Union of India, (2001) 7SCC 740. 
11 Commissioner of Wealth Tax v. Khan Saheb Dost Mohd. Alladin, (1973) 91 ITR 179 AP.  
12 Abdul Kadir v. Saleema, (1886) 8 All. 189. 
13 Noor Saba Khatoon v. Mohd. Qasim, AIR 1997 SC 3280. 

http://www.researchgate.net/
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these obligations are the other religious and moral obligations of maintaining one’s parents, siblings 

and handicapped relatives that the Quran imposes.14 

Thus, since a Muslim man has other obligations and duties towards the females according to which he 
is inadvertently parting with his share in property for them, greater share given to him cannot be said 
to be discriminatory or arbitrary. Legally, Section 3 of Muslim Women (Protection of Rights on 
Divorce) Act, 1986 and Sections 125-128 of Code of Criminal Procedure, 1973 impose a duty on the 
man to provide maintenance. 

Thus, double share is being given to Muslim men to help them fulfill all legal, religious and moral 
obligations with ease. No such duty is imposed on Muslim women and it is imperative to note that 
eventually she is taking the share of the man through Mehr, maintenance and gifts.  

Reasons Laid Down in The Holy Scriptures 

The Muslim Law of Succession is a combination of four sources- Quran, Ijma, Sunna and Qiya.15 
These scriptures have clearly laid down the inheritance laws and the reasons for the same. 

Surah Nisa states that son inherits like 2 daughters as this was Allah’s injunction, all-knowing and all-
wise.16 The explanation for such inheritance is clearly stated in the Verse 34 of the same scripture 
reading that because men are protectors of women due to advantage given to them by Allah, they 
should be attributed to more share.17 

Tafsir-e-Kabir instructs that men and women shall inherit only as the Allah says. It implies that Allah’s 

word must be adhered to.18 

Bihar-Al-Anwar reads that Allah has given reason for attributing women one and man 2 shares. 
Aquilah, Nafaquah and Jihad is not obligatory for women but it is a must for every man and thus, he 
must be given more share.19 

To explain the above- ‘Aquilah’ means blood price. If any relative is unsound or crippled, maintenance 

has to be paid to him by Muslim men. ‘Nafaquah’ refers to financial support a man has to provide to  
his wife during marriage and even after divorce. Nafaquah is a combined term for Mehr and 
maintenance. The third term, ‘Jihad’ refers to military obligations which are not obligatory for 

women.20 

Thus, since man has to part with his inheritance at every juncture for his family, wife, daughter and 
religious obligations, he is given double share. Whereas for a Muslim woman, her inheritance is solely 
hers and she also claims Mehr and maintenance from the man’s inheritance, eventually having almost 
equal inheritance. 

 

LEGAL INFIRMITIES PRESUMED TO BE PRESENT 

The legal violations claimed by some ignorant persons are two-fold- Constitutional and International 
Treaty violations. 

 
14 ‘Bihar-Al-Anwar’, Vol.104,pg-327, (Dar Ihya Al Arabi Publication,2000). 
15 Shayra Bano v. Union of India, (2017) 9 SCC 1. 
16 ‘Surah Nisa’, Chapter 4, Verse 11. 
17 ‘Surah Nisa’, Chapter 4, Verse 34. 
18 ‘Tafsir-e-Kabir’, Vol.7, pg-194, (Hardpress Publishing House,2013). 
19 ‘Bihar-Al-Anwar’, Vol.104, pg-324,(Dar Ihya Al Arabi Publication, 2000). 
20 www.legistify.com (last visited on: 16/02/20). 

http://www.legistify.com/
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Constitutional Law Violations Claimed by Persons 

Persons who are unaware about the reasons for discrepancies in the share attributed to Muslim men 
and women claim that ‘Constitutional Morality’ is being harmed by the aforesaid inheritance laws. 

The principle of Constitutional Morality means to bow down to the norms of the Constitution21 and 
not act in a manner which would become violative of the rule of law.22 A violation of Part III of the 
Constitution is claimed by some persons to prove negation of Constitutional Morality. 

Fundamental Rights enshrined in Part III are said to be a trinity to dissolve discrimination on the 
grounds of sex.23 A claim of violation of Articles 14, 15 and 21 is predominant amongst the people. 
Further claims involve overlooking the Latin maxim ‘SALUS POPULI EST SUPREMA LEX’ which 
stresses on public welfare being highest law.24 A farfetched claim of Muslim inheritance laws violating 
public welfare and morality is also prevalent.  

International Treaties Violation Claimed by Persons 

Article 51(c) of the Indian Constitution acknowledges the need to foster respect for all treaties and 
conventions. The difference in share given to Muslim women and men has sparked up a lot of 
‘discrimination on the basis of sex’ debates. The treaty violations claimed are- 

(a) Article 7 of UDHR enshrining equality among all persons including parity of share between 
men and women is violated.25 

(b) Article 1 of CEDAW prohibiting discrimination on the basis of sex26 is violated. 
(c) Article 15 of CEDAW imbibing absolute equality between men and women in all legal 

matters27 including inheritance is being violated. 
(d) Article 26 of ICCPR stating protection from non-discrimination28 is being violated. 
(e) Article 2 of ICESCR stipulating non-discrimination between men and women 29  is being 

violated. 

Thus, these are the claims of violations being made against the practice of inheritance in Muslim 
Personal Law. 

 

TACKLING THE PROCLAIMED LEGAL INFIRMITIES 

Our Constitution is secular in nature and thus, whenever a violation of Articles 14, 15 and 21 is claimed 
on any religious practice, the ‘Essential Religious Practice Test’ comes into force.30 This test is used 
in courts to determine if protection under Articles 25(1) and 26(1) can be invoked31 for the debated 
religious practice. These articles of the Constitution guarantee freedom of religion to every citizen, 

 
21 Manoj Narula v. Union of India, (2014) 9 SCC 1. 
22 Ibid. 
23 C. Masilamani Muddaliar v. Idol of Sri Swaminathswami, 1996 AIR 1697. 
24 Duhaine’s Dictionary of Latin Law Maxims and Terms, (Oxford Publications,2005). 
25 Article 7, UN General Assembly, United Declaration of Human Rights(UDHR), 10th Dec 1948, General Assembly 
Resolution 217-A, Available at: www.un.org (last visited on: 16/02/20). 
26 Article 1, UN General Assembly, Convention on Elimination of all forms of Discrimination Against Women(CEDAW),  
3rd  Sept 1981,  Available at: www.un.org (last visited on: 16/02/20). 
27 Ibid. 
28 Article 26, UN General Assembly, International Covenant on Civil and Political Rights (ICCPR), 16TH Dec 1996, 
General Assembly Resolution 2200-A, Available at: www.un.org (last visited on: 16/02/20). 
29 Article 2, UN General Assembly, International Covenent on Economic, Social and Cultural Rights (ICESCR), 16th Dec 
1996,  Available at: www.un.org (last visited on: 16/02/20). 
30 Shayra Bano v. Union of India, (2017) 9 SCC 1. 
31 Ramanuja v. State of Tamilnadu, (1972) 2 SCC 11. 

http://www.un.org/
http://www.un.org/
http://www.un.org/
http://www.un.org/
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implicitly implying that any practice essential or integral to a religion cannot be done away with by 
the courts.32 

Essential Religious Practices include those practices which are regarded by that community as a part 
of their religion33 and anything laid down in the Quran would be a part of the religion.34 Thus, since 
the inheritance practice is explicitly laid down in the Quran as mentioned earlier, it is an essential 
practice guaranteed protection under Articles 25 and 26. Therefore, any claims of violations of Article 
14,15 and 21 will not survive. 

Further, the contested International Treaties violations are also not maintainable as these treaties are 
not binding on India. While being a signatory to any treaty, the Union of India makes certain 
reservations. One such reservation made is that ‘Provisions of the treaties will be followed in 
conformity with the nation’s policy of non-interference in personal affairs of any community’.35 Thus, 
these treaties shall not have more weightage than Personal laws of any community. Therefore, the 
Muslim Inheritance Laws shall prevail irrespective of the provisions of the treaties. 

Moreover, International Treaties ratified by India can be taken into account for framing guidelines in 
respect of fundamental rights but only in the absence of Municipal Laws.36 In the present scenario, 
there are multiple Municipal Laws made especially for Muslims and thus, treaty provisions shall not 
be mandatorily used.  

The special laws made for Muslims include Muslim Women (Protection of Rights on Divorce) 
Act,1986, Shariat Act, 1937 Wakf Act,1995 etc. All these laws have been enacted in consonance with 
Quran and Constitution. Therefore, the Muslim Inheritance Laws are Municipal Laws having no 
obligation to comply with International Treaties.37 

India is a country following the principle of ‘OPTIMA LEGUME INTERPRESEST CONSUETUDE’ 
which means that ‘custom is the best interpretation of law’.38 Further, ‘CONSUETUDO LOCI EAT 
OBSERVANDA’ observes that ‘customs and usage of a place has to be followed’.39 In the view of these 
Latin Maxims, it is clear that India as a secular country is obliged to respect and follow the customs of 
every religion and the Law of the Land must also incorporate custom into it. Thus, Muslim Inheritance 
Laws are an ancient custom that have to be respected in Secular India. 

 

COMPARISON OF INHERITANCE LAWS UNDER HINDU SUCCESSION ACT,1956 AND 
SHARIAT ACT,1937 

The Hindu Succession Act, 1956 is magnanimously different from the Shariat Act,1937 as both 
religions, Hindu and Muslim are distinct in their faiths and practices. The Hindu Succession Act,1956 
initially did not guarantee equal property rights to women, both daughters and wives. Subsequently, 
after the 2005 Amendment40 of the aforesaid Act daughters were attributed equal share as sons via 
Section 6.41 Owing to this landmark amendment, coparcenery property rights were given to women as 

 
32 Ratilal Panachand Gandhi v. The State of Bombay, AIR 1953 Bom 242. 
33 Sardar Taher Saifuddin Saheb v. State of Bombay, AIR 1962 SC 853. 
34 Mohd. Hanif Quereshi v. State of Bihar, 1958 AIR 731. 
35 Shayra Bano v. Union of India, (2017) 9 SCC 1. 
36 Vishaka v. State of Rajasthan, (1997) 6 SCC 241. 
37 Lakshmikant Pandey v. Union of India, (1984) 2 SCC 244. 
38 www.lawtimesjournal.in (last visited on: 16/02/20). 
39 www.oxfordreference.com (last visited on: 16/02/20). 
40 The Hindu Succession (Amendment) Act,2005. 
41 Section 6, Hindu Succession Act,1956. 

http://www.lawtimesjournal.in/
http://www.oxfordreference.com/
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well. Now married women can also inherit from their father’s property which was previously enjoyed 

only by male members of the family.  

Contrarily, the Shariat Act,1937 attributes daughters only half the share of the sons. By virtue of 
polygamy being permissible in Muslim Law42, the wives are compelled to divide the share amongst 
them equally. 

Reasons for The Differences Between the Two Acts 

There are 2 reasons that justify the different shares attributed to the women by Hindu Personal Law 
and Muslim Personal Law. 

Primary sources of Hindu Law- Vedas, Smritis, Shruthis or customs43 do not explicitly lay down 
anywhere that women must be overlooked when distributing inheritance. Whereas, the Quran has laid 
down specifically that women must be given only half the share owing to certain reasons. Thus, under 
Articles 25 and 2644 the Quran is followed while in the absence of any explicit mention in the Vedas, 
equal share is given to both men and women under Hindu Law.  

The second justification for the difference in the said Personal laws is that there is no replica of Mehr 
in the Hindu Law. There is no ‘marriage price’ that the husband has to pay to his wife under the Hindu 
Law. Thus, the added burden on the Muslim husbands justifies the extra share awarded to them. 
’Dowry’, an ancient Hindu practice which no longer exists due to the Dowry Prohibition Act,1961 was 
an added burden on the women unlike the Mehr in Muslim Personal Law which was a benefit to the 
women. Thus, to enable parity between the weaker sex and the males, Hindu Personal Law had to 
make amendments ensuring equal share in inheritance. Eventual equality is already imbibed in Muslim 
Law as women receive Mehr and maintenance from their husbands share.  

Thereby it is inferred that both the Personal Laws have their own beliefs and reasons to attribute to 
varying shares to women and any comparison between them is not warranted.  

 
CONCLUSION 

In a pluralist society like India45, every citizen is guaranteed freedom to profess, practice and propagate 
their religion.46 The basis for the Constitution is Secularism47 which allows various faiths and religion 
to co-exist. 

Muslim Personal Law have always been questioned for discarding women as inferiors. From Nikah 
Mutah to polygamy48, from Triple Talaq49 to inheritance, every law laid down in the Quran has been 
challenged by the millennials under the garb of feminism and discrimination. As stated repeatedly, the 
practices laid down in the Quran are given protection by Articles 25 and 2650 and thus, those practices 
cannot be questioned for being arbitrary. 

The Muslim inheritance practice discussed in this article is outside the scope of judiciary as they are 
not the appropriate arbiters of scriptural interpretation.51 Any interference of the court in religious 

 
42 Javed v. State of Harayana, (2003) 8 SCC 369. 
43 Shayra Bano v. Union of India, (2017) 9 SCC 1. 
44 Indian Const., Articles 25 and 26. 
45 Hinsa Virodhak Sangh v. Mirzapur Kuresh Jamat, (2008) 3 SCC 33. 
46 S.P Mittal v. Union of India, 1983 AIR 1. 
47 Sardar Taheruddin Syedna Saheb v. State of Bombay, AIR 1962 SC 853. 
48 Ahmedabad Women Action Group v. Union of India, (1997) 3 SCC 573. 
49 Shayra Bano v. Union of India, (2017) 9 SCC 1. 
50 Indian Const., Articles 25 and 26. 
51 Robert L. Hernandez v. Commissioner of Internal Revenue, 490 U.S 680 (1989). 
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matters is not warranted52 and thus, despite multiple cases being filed against the practices laid down 
in the Quran, the court will never be able to strike them down. 

The question of violation of the Constitution does not arise as it itself protects religious faith and belief 
regardless of whether they appeal to the rational sensibilities of other persons or not.53 International 
treaties and Conventions are not bound to be followed in matters of religion54 and thus, no claims of 
violation of national and international laws shall survive. 

The Muslim Inheritance Laws is accompanied by reasons for attributing double the share to men. The 
need of the hour is to make these reasons known. Lack of knowledge is the stem of distrust against 
Muslim Personal Law. Women have advanced in every field and are free to make choices. Religion is 
a ‘choice’, religious practices are a ‘choice’ and abiding by the Quran is also a ‘choice’ but once the 
woman chooses to follow a particular religion, she must abide by the tenets of it. Hues and cries of 
discrimination later on cannot be regarded as credible disfunctionalities of religions. 

The Muslim Law treats women with respect and parity by having specific provisions for their interests- 
Mehr, maintenance, gifts, etc. The Quran also extensively lays down the welfare of women and thus, 
any question of discrimination can be thoroughly negated through a thorough reading of the Quran.

 
52 Eddie C. Thomas v. Review Board of Indiana Security Division, 490 U.S 707 (1981). 
53 Bijoe Emmanuel & Ors. V. State of Kerala & Ors., (1986) 3 SCC 615; Employment Division Department of HR of 
Oregon v. Alfred L. Smith, 494 U.S 872 (1990). 
54 Durga Das Basu, ‘Commentary on Constitution of India’, (8th ed., LexisNexis Butterworths Wadhwa, Nagpur,2011). 
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THE NRI LAWS OF INDIA: MARRIAGE RELATED PROBLEMS & THE 
LAW 

- Rishabh Gupta & Sumedha Chakrabortty1 

 

ABSTRACT 

In the last decade, India has started facing a replacement evil within the sacred institution of 
marriages. The ever-increasing number of frauds in NRI marriages has struck the society hard. 

Therefore, the govt constituted an expert committee so as to deal with this new evolving problem in 
NRI marriages, which submitted its report in November 2017. supported the varied suggestions of 

the committee, Integrated Noday Agency (INA) was found out, headed by Ministry of girls and Child 
Development with senior officials from Ministries of External Affairs, Home Affairs, Law and Justice 
and ladies and Child Development as its members. The INA has held several meetings and has taken 
various actions during this regard. But on considering the whole issue, what it's done may be a drop 

by the ocean. Ministry of External Affairs presented a bill on mandatory Registration of NRI 
marriages which is pending in Rajya Sabha. it's been mentioned a committee. It also intends to 

amend the Passport Act, 1967, and therefore the Code of Criminal Procedure, 1973. Since, the evils 
of this problem is trans-national, it requires international level agreements. for instance, a number 
of the states in us have “no-fault divorce” policy which makes it very easier for the spouse to urge 

divorce. In such situations where NRI husband obtains an ex-parte divorce decree during a foreign 
court, the Indian spouse is left remediless. Therefore, various steps are to be taken so as to deal with 

the difficulty in an efficient manner, which should start even before marriage takes place in order 
that the bride has sufficient accurate information about the groom before getting married. There 

should be stronger and simpler coordination between agencies at national and international level. 

 

INTRODUCTION 

Marriages in India may be a sacrosanct union. it's also a crucial social institution. Marriages in India 
are between two families, rather two individuals, arranged marriages are customary. The society also 
because the Indian legislation plan to protect marriage. within the 21st century, it's become dream of 
each Indian to marry a private working during a foreign nation and to settle in abroad. so as to fulfil 
this dream, they marry an NRI. With the ever-growing number of NRI marriages, the issues revolving 
in an NRI marriage has also grown and has become a matter of great concern for the country. so as to 
know and evaluate the law governing NRI marriages and therefore the law addressing the problems, it 
of utmost importance to know the matter itself. 

NRI Marriages 

Many a man and woman of this land with different personal laws have migrated and are migrating to 
different countries either to form their permanent abode there or for temporary residence. Likewise, 
there's also immigration of the nationals of other countries. The advancement in communication and 
transportation has also made it easier for people to hop from one country to a different. it's also 
commonplace to return across cases where citizens of this country are contracting marriages either 
during this country or abroad with nationals of the opposite countries or among themselves, or having 
married here, either both or one among them migrate to other countries. There also are cases where 
parties having married here are either domiciled or residing separately in several foreign countries. 

 
1 Students, ICFAI Law School, Hyderabad 
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This migration, temporary or permanent, has also been giving rise to varied sorts of matrimonial 
disputes destroying in its turn the family and its peace.2 

‘NRI marriages’ generally means a wedding between an Indian woman and an Indian man who is 
residing in another country (NRI- non-resident Indian), either an Indian citizen (when he would legally 
be an ‘NRI’) or as citizen of foreign country (when he would legally be a PIO Person of Indian Origin). 

There is no official record of total number of NRI marriages happening within the country during a 
year. But the growing number of NRI Marriage complaints may be a testimony to the prevailing crisis. 
The Ministry has been receiving petitions from Indian women about fraud cases of NRI marriages. 
within the year 2017 (up to Nov.), it received 1022 petitions compared to 1510 in 2016 & 796 in 2015. 
Of 3328 complaints received during the last three years (January 2015 to November, 2017) from 
distressed Indian women deserted by their NRI spouses, this Ministry has addressed 3268 complaints 
by way of providing them counselling, guidance and knowledge about procedures, mechanisms for 
serving judicial summons on the Overseas Indian husband; filing a case in India, issuing Look Out 
Circulars; getting access to lawyers and NGOs empanelled with Indian Missions etc3 

 

IDENTIFYING THE ISSUES IN NRI MARRIAGES 

The major issues and challenges faced by women trapped in these deceptive NRI marriages are the 
unawareness about the likelihood of being abandoned by their husband right after marriage, when 
refuses to require her alongside him. Women mostly suffer when the husband takes advantage of 
lenient grounds for divorce in other legal systems, where the ladies have nowhere to go. the subsequent 
are a number of the problems within the NRI marriages. 

i. Woman married to an NRI who is abandoned even before being taken by her husband to the foreign 
country of his residence. 

ii. Woman brutally battered, assaulted, abused both mentally and physically, malnourished, confined 
and illtreated and made to escape or was forcibly sent back. 

iii. a fast engagement, followed by a huge wedding, an enormous dowry and a honeymoon, after which 
the NRI husband flies out of India while the wife waits for her visa. 

iv. The menace of ‘honeymoon brides’ may be a big problem to affect as over 20,000 brides haven't 

seen their husbands after their honeymoon. 

v. Woman who reached the foreign country of her husband’s residence and waited at the international 

airport there only to seek out that her husband wouldn't happen in the least . 

vi. NRI husband was already married within the other country to a different woman. 4 

vii. Husband had given false information on any or all of the following: his job, immigration status, 
earning, property, legal status and other material particulars, to con her into the marriage. 

viii. Woman who approached the court, either in India or within the other country, for maintenance or 
divorce but repeatedly encountered technical legal obstacles associated with jurisdiction of courts, 
service of notices or orders, or enforcement of orders or learnt of the husband commencing 
simultaneous retaliatory proceeding within the other country. 

Most petitions received in cases of NRI Marriages pertain to: 

 
2 Y. Narasimha Rao vs. Y. Venkata Lakshmi, JT 1991 (3) SC 33 
3 MEA | E-citizen/RTI: Parliament Q & A: Lok Sabha. (n.d.). Retrieved March 15, 2019, from 
https://www.mea.gov.in/lok-sabha.htm?dtl/29420/QUESTION NO917 NRI MARRIAGES 
4 Dhanwanti Joshi vs. Madhav Unde (1998) 1 SCC 112 
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i) Harassment and ill-treatment by the husband and his family; 

ii) Loss of communication with the spouse after he goes abroad; 

iii) Request for assistance in serving judicial summons for Court proceedings in India; 

iv) Assistance in obtaining maintenance and support payment from the spouse; 

v) Request for revoking and impounding passports of the spouse; 

vi) Request for repatriation of the spouse to India; and 

vii) Child-custody issues. 

In Smt. Anubha v. Vikas Aggarwal5, this Court relying upon the choice of the Supreme Court within 
the case of Y. Narasimha Rao and Ors. vs. Y. Venkata Lakshmi and Anr. ,6 held that as laid down by 
the Supreme Court, the primary and foremost requirement of recognising a far off matrimonial 
judgment is that the relief should be granted to the petitioner on a ground available under the 
jurisprudence under which the parties are married, or where the respondent voluntarily and effectively 
submits to the jurisdiction of the forum and contests the claim which is predicated on a ground 
available under the jurisprudence under which the parties are married.  

In another case in Calcutta supreme court , Dipak Banerjee vs. Sudipta Banerjee 7  the husband 
questioned the jurisdiction of Indian court to entertain and check out proceedings initiated by wife 
under Section 125 for maintenance, contending that no Court in India had jurisdiction in international 
sense to undertake such proceeding as he claimed to be citizen of us of America and his wife's domicile 
also followed his domicile. The Court held that where there's conflict of laws every case must be 
decided in accordance with Indian Law and therefore the rules of personal law of nations applied in 
other countries might not be adopted mechanically by Indian courts. The Court felt that keeping in 
sight the thing and social purpose of Sections 125 and 126, the objection raised by husband wasn't 
tenable and therefore the jurisdiction of Indian Court was upheld because it was the court within whose 
jurisdiction she ordinarily resided. 

Safety measure to evade these issues  

Along these lines, to manage these issues, one should remember scarcely any things as a safety measure 
to dodge these issues:  

Confirm these realities about the Groom before going for marriage.  

 Guardians ought to confirm different reports of man of the prior hour engaging marriage. It is useful 
to a degree to diminish the odds of misrepresentation. These are scarcely any records which one ought 
to check and, in the event, that conceivable, at that point keep a photocopy that report.  

• Visa, Passport  
• Voter, outsider enlistment card  
• Standardized savings No.  
• Assessment forms of last 3 Financial balance No., announcements  
• Permit No.  
• Property Documents  
• Conjugal Status  
• Business subtleties (capability, post, compensation, address of the Office, bosses and their 

accreditations)  

 
5 AIR 2003 Delhi 175 
6 (1991) 3 SCC 451 
7 (1987) CALLT 491 (HC) 
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• Migration Status (type of Visa, qualification to take the life partner to the next nation)  
• Criminal forerunners  
• Family foundation  

What insurances guardians should take to diminish the risks of misrepresentation NRI 
relationships and protect their little girls in an outside land?  

• Continuously go for enrolled marriage alongside the strict marriage and keep sufficient 
confirmation like photography, video accounts.  

• Maintain a strategic distance from hurriedly and mystery wedding. Welcome individuals in 
marriage with the goal that increasingly more should think about it, later it additionally 
functions as proof. Successful Criminal Lawyer  

• Never concur for a spot in the outside nation to perform marriage as might be laws of identified 
with relationships and abandonment are not good. By and large, legitimate pronouncement of 
Indian courts can't in numerous nations.  

• Guardians should make themselves fundamentally mindful of the remote nation laws and the 
rights which one can appreciate for the most part identified with misuse or aggressive 
behaviour at home.  

• Open a ledger solely in the ladies name of outside home which can utilized if there should arise 
an occurrence of crisis.  

• Guarantee that photocopies/checked duplicates of significant archives like marriage 
endorsement, Visa, Passport, are kept convenient.  

Continuously be prepared with a security plan if there should arise an occurrence of need  

• Keep the declaration/photocopy of the marriage all the time with you.  
• Attempt to organize a ledger for the lady of the hour in the remote nation to empower her to 

pull back cash if there should arise an occurrence of crisis.  
• Keep contact subtleties, messages ids of Police, State authority, helpline, Indian Embassy at 

the outside land, Indian government assistance officials, social care groups and attempt to retain 
a couple of significant no's.  

• Ought to have essential information on the laws of the remote nation and the rights which one 
appreciate there and furthermore assurances gave to the survivor of aggressive behaviour at 
home or misuse.  

• Attempt to be outfitted with the expert/professional capabilities and aptitudes to be financially 
autonomous.  

• Continuously stay in contact with the family members and companions consistently and keep 
them refreshed about yourself.  

• In any circumstance don't give your identification or visa to any unapproved individual.  

A few services like outer issues, law, abroad Indian undertakings, WCD — and the NCW have raised 
the issue at different discussions throughout the years. In 2008, a gathering of the services concerned, 
NCW and National Human Rights Commission concluded that NCW would be the planning office to 
process objections of Indian ladies left by their Indian spouses abroad; the NCW has since 2009 been 
taking up casualties' cases with missions abroad. The guiding and legitimate administrations could be 
given through dependable Indian Women's Organizations/Indian Community Associations and NGOs 
distinguished for offering such types of assistance and empanelled with the Indian Missions in the 
USA, the UK, Canada, Australia, New Zealand and the Gulf. Advertisement  

There's a plan of NCW for giving lawful/budgetary help to Indian ladies betrayed by their abroad 
Indian life partners. The essential target of this plan is to give lawful monetary help to those ladies 
who are out of luck and have been betrayed by their NRI/abroad Indian life partners. The help gave 
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are constrained to US $1500 per case and are discharged to the Indian people group associations/NGO 
worried to empower it to find a way to help the lady in documentation and preliminary work for 
recording the body of evidence against the betrayed life partner. The ladies' association/NGO will 
manage the issues like putting forth attempts to enroll network advocates, ideally ladies advocates, to 
broaden further lawful help/appearance in court and so on a free basis8 

Various departures and misrepresentation cases are principally from the northern piece of India. Thus, 
to manage this a site http://www.crimeagainstwomen.co.in and a helpline no-0181-2221645 is 
propelled by Punjab government which is checked by the Inspector General of Police and the casualty 
ladies will be given equity in a period bound way. 

 

LEGITIMATE MECHANISM SET UP TO TAKE CARE OF THE PROBLEM 

A. Incorporated Nodal Agency 

Service of External Affairs, Minister of Women and Child Development and Minister for Law 
&Justice have met up so as to take care of the developing issues of NRI relationships as it includes 
between service issues. Right now, have framed an Integrated Nodal Agency (INA) is to examine 
consistently all issues identified with NRI Marital debates to defend of such ladies. As a piece of such 
choices, significant move will likewise be made including probability of repudiation/appropriating of 
identification. All the NRI conjugal debate cases are to be sent by all the services to the National 
Commission for Women (NCW) for investigation. After investigation of NCW, question cases would 
be prescribed to INA to think about giving Look-Out Circulars (LoC).  

B. Enrollment of Marriages by Non-Resident Indians 

Service of External Affairs has presented The Registration of Marriage of Non-Resident Indian Bill, 
2019 in Rajya sabha which orders obligatory enrollment of NRI relationships with punitive 
ramifications for non-enlistment. The Bill expresses that each NRI who weds a resident of India must 
get his marriage enlisted in India inside thirty days. Further, every NRI who weds an Indian resident 
or another NRI outside India, must get his marriage enlisted with the Marriage Officer, inside thirty 
days. The Marriage Officer is designated from among the conciliatory officials in the remote nation. 
The bill has been alluded to Standing Committee for additional thought and to present a report inside 
in a quarter of a year.  

C. Serving of request 

The most concerning issue one needs to look in lawful procedures is serving of request and takes note. 
Since the lady of the hour is dwelling in India, she would have no direct data about location points of 
interest of her significant other's habitation and work environment. Since these NRI grooms not 
functioning as lasting workers, the difference in work just as dwelling place visit. What's more, in this 
manner, following their location points of interest is probably the greatest test they face. Except if the 
notification and request are served on them, it won't be conceivable to continue further. For serving 
summons on NRIs the request must be sent to service of home issues. According to area 105 of CrPC, 
the administration needs to make complementary game plans in regards to serving of procedure 
likewise the focal government has entered Mutual Legal Assistance Treaty (MLAT) with 39 
countries11 and furthermore gave complete rules. Because of entering such MLAT the said nation has 
commitment to respond with serving of notification and request warrants and so on though different 
nations have no commitment to think about such solicitation.  

The Registration of Marriage of Non-Resident Indian Bill, 2019 gives that on the off chance that a 
court can’t serve summons, it might give summons by transferring it on a particular site assigned by 

 
8 http://ncw.nic.in/pdfReports/Background_Note_Seminar_Issues_Relating_to_NRI_Marriages.pdf 
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the Ministry of External Affairs. On the off chance that the individual brought doesn't show up under 
the steady gaze of the Court, it might issue and transfer a warrant for capture on the assigned site. 
Further, for the situation the individual neglects to show up under the watchful eye of the Court as 
indicated in the warrant, the Court may articulate him as a broadcasted guilty party and transfer an 
announcement with that impact on the site. In the event that the charged doesn't show up after the 
declaration has been transferred, the Court may give a composed explanation that the such an 
announcement has been transferred. This announcement will be decisive proof that the warrant has 
been given  

D. Seizing of Passport 

On the off chance that a NRI weds an Indian resident or another NRI, and neglects to enroll the 
marriage inside thirty days, the visa authority may appropriate or deny the identification of the NRI.  

E. Money related and Legal Assistance 

With a mean to give budgetary and lawful help to bothered ladies wedded to NRI life partners by all 
Missions and Posts, the Indian Community Welfare Fund (ICWF) Guidelines were reexamined in 
September 2017. The measure of legitimate and money related help to bothered Indian ladies has 
likewise been expanded from US$ 3000 to US$ 4000 for each case, and it is appropriate to all abroad 
Indian Missions and Posts. The help is discharged to the empanelled lawful guidance of the candidate 
or Indian Community Association/Women's Organization/NGO worried to empower it to find a way 
to help the lady in documentation and preliminary work for recording the case. 

View taken by Supreme Court 

To put forth for the need and need for proper strides to be taken right now protect the enthusiasm of 
ladies. In spite of the fact that it is an issue of private International Law and can't to be settled, however 
with change in social structure and ascent of relationships with NRI the Union of India may consider 
instituting a law like the Foreign Judgments (Reciprocal Enforcement) Act, 1933 authorized by the 
British Parliament under Section 1 in compatibility of which the Government of United Kingdom gave 
Reciprocal Enforcement of Judgments (India) Order, 1958. Aside from it there are different 
establishments, for example, Indian and Colonial Divorce Jurisdiction Act, 1940 which shield the 
intrigue so far United Kingdom is concerned. In any case, the standard of home supplanting the 
nationality rule in a large portion of the nations for supposition of ward and conceding help in marital 
issues has brought about clash of laws. What this home guideline can't to be gone into. Yet, attainability 
of an enactment defending enthusiasm of ladies might be analyzed by joining such arrangements as-  

(1) no marriage between a NRI and an Indian lady which has occurred in India might be revoked by a 
remote court;  

(2) arrangement might be made for satisfactory provision to the spouse in the property of the husband 
both in India and abroad.  

(3) the pronouncement allowed by Indian courts might be made executable in remote courts both on 
standard of comity and by going into complementary understandings like Section 44A of the Civil 
Technique Code which makes a remote announcement executable as it would have been a declaration 
passed by that court. 9 

 

PROPOSED MEASURES SO AS TO FATHOM THE DANGER EXISTING IN NRI 
MARRIAGES 

 
9 Neeraja Saraph vs. Jayant V. Saraph and Ors. (1994) 6 SCC 461 
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i. Disentanglement of methodology for fast issuance of visa by outside Missions in India to left ladies 
to empower them to challenge the procedures recorded by NRI/PIO spouse in a remote land.  

ii. Presentation of an arrangement of cross check/assent, when a NRI/PIO husband needs to drop 
sponsorship of his life partner's visa. Wiping out ought not be allowed as long as reliance of the 
oppressed ladies proceeds according to Indian law in order to empower her to proceed to remain and 
challenge procedures in the outside land without being extradited and hence denied of the chance to 
challenge the case.  

iii. Award of ex-parte separate by remote courts be banished on account of relationships solemnized 
in India according to Indian law.  

iv. Procedural postponement/low need to issue LOC/RCN against denounced NRI/PIO spouse in 
instances of conjugal disagreement should be tended to.  

v. Instances of local disagreement to be remembered for the extent of removal settlements. (219th 
Report of the Law Commission prescribes consideration of instances of local conflict inside their 
degree).  

vi. Trouble and subsequent deferral in serving legal procedures gave by Indian courts through the 
Indian Missions abroad to be tended to.  

vii. Improvement of system to encourage removal/extradition of errant spouse and wiping out of visa 
to confront common/criminal preliminary in India particularly if legal procedures of Indian courts are 
not reacted to.  

viii. Need to create instruments to empower fast following of NRIs/PIOs if there should be an 
occurrence of renunciation. Assets may likewise should be apportioned for area of such people through 
organizations accessible for the reasons.  

ix. Acknowledgment of NCW as an approved body to legitimately make applications before outside 
courts and remote missions in the interest of wronged ladies where so required.  

x. Building mindfulness.  

xi. Assigning nodal officials/office for managing NRI issues.  

xii. Refinement of police and experts for enrollment of FIR and other NRI issues. 

 

RECOMMENDATIONS MOOTED FOR TAKING CARE OF THE CURRENT FAMILY 
LAW ISSUES PRESENTED BEFORE NRIS 

With regards to the NRI, the accompanying recommendations are mooted for improving the current 
family law issues presented every prior day NRIs and looked by influenced individuals occupant in 
India at the point when they interact with NRIs. The arrangements mostly exist in legitimate execution 
of existing laws, confining of legitimate guidelines, making of Family Courts and Fast-track Courts 
and revision of existing enactment. The six-point contract outline is set down as hereunder in the 
accompanying succession:  

A. Enrollment of relationships must be made mandatory 

The Registration of Marriage of Non-Resident Indian Bill, 2019 ought to be executed at the most 
punctual. It will help the lady of the hour just as the lucky man to know nitty gritty data about the 
other. This will thusly guarantee consistence of states of a substantial marriage, give confirmation of 
marriage and go about as an obstacle for bigamous practices. Area 8 of the Hindu Marriage Act, 1955 
makes it discretionary for State Governments to accommodate rules for accommodating enrollment of 
relationships. All the while, it ought to be made compulsory that the NRI life partner must give 
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insinuation of enrollment of his union with the concerned Embassy/High Commission in India, in 
which nation he is by and by occupant.  

B. Disintegration of marriage on the ground of breakdown of marriage as an extra ground for 
separate  

It ought to be presented when at any rate one of the life partners is a NRI liable to shields gave by 
enactment. This would require change of the arrangements of the Hindu Marriage Act, 1955 and the 
Special Marriage Act, 1954. Such a ground would give NRI companions a legal gathering in India to 
look for a cure on Indian soil as opposed to bringing in outside decisions of outsider courts on 
breakdown grounds and allow to the Indian life partner to safeguard on helpful and impartial terms in 
Indian courts. The requirement for this correction must be firmly mooted by the States with high NRI 
populace to the Government of India to institute fitting enactment by appropriate revisions in the 
current Hindu Marriage Act, 1955 and Special Marriage Act, 1954 since between nation relocation 
from such States is huge and in huge numbers.  

The Commission has as of late prescribed in its 217th Report as to joining of "hopeless breakdown of 
marriage" as a ground for separate in the said Acts. Further, the Law Commission in its 65th Report 
on "Acknowledgment of Foreign Divorces" (1976) made an extreme takeoff in proposing that, in 
thinking about the inquiries regarding the acknowledgment of outside pronouncements of separation, 
our courts should put together their choices not just with respect to the subject of habitation, yet 
additionally based on ongoing home and nationality. The said Report additionally considered the issue 
about the subordinate requests passed by the remote courts in managing wedding procedures and on 
this issue, the finish of the Commission was that these auxiliary requests ought not be treated as official 
by our courts despite the fact that the outside announcements of separation are perceived. These 
auxiliary requests concern the care of youngsters and other associated questions, and it was felt that it 
would be juristically hasty to regard them as official. The Commission had affixed a Bill entitled "The 
Recognition of Divorces and legitimate Separation Bill, 1976" with the said Report to offer shape to 
its proposals.  

C. To accommodate arrangements for support and provision of companions, kid authority and 
kid support as likewise settlement of marital property 

Any place one of the life partners is a NRI, equal increases must be made in the Hindu Marriage Act, 
1955 and the Special Marriage Act, 1954 to accommodate arrangements for upkeep and divorce 
settlement of companions, youngster guardianship and kid support as additionally settlement of 
wedding property. This will guarantee that the life partner/kids on Indian soil are kept up and given 
for in understanding the pay and standard of the NRI life partner in the outside locale. It might likewise 
be beneficial to recommend that under area 3 of The Family Courts Act, 1984, the separate State 
Governments where Family Courts have not been set up ought to be coordinated to accommodate 
Family Courts. The States with high NRI populace which basically needs Family Courts as an issue of 
critical desperation ought to promptly make such Courts to manage family law issues and offer need 
to settlement of family law issues where gatherings are NRIs.  

D. Rearrangements of system of progression, move of property, making/execution/ usage of wills, 
repatriation of NRI reserves  

In the issues of progression, move of property, making/execution/usage of wills, repatriation of NRI 
reserves, the separate State Governments must disentangle and streamline methods. In a perfect world 
talking, in issues having property issues, Fast-track Courts must be set up to manage such cases 
speedily as per a period bound timetable. The Punjab Government has made revisions in The East 
Punjab Rent Restrictions Act and the Punjab Security of Land Tenures Act for the synopsis preliminary 
of questions with respect to horticultural, business and private property. In any case, no uncommon 
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Fast-track Courts exist in many States with high NRI populace to settle these issues on need. A crisp 
proposition ought to be mooted to set up such courts as quickly as time permits.  

E. Between nation kid selection systems must be streamlined and a solitary uniform enactment 
must be accommodated in matter of reception of Indian kids by NRIs. This ought to be supported with 
adequate checks and defends and yet ought to give a bound together, clear and single organization 
methodology. The current framework is extensive, entangled, includes different organizations, is very 
tedious and accordingly should be appropriately corrected. Further, again the States in India with high 
NRI populace should set out some uniform strategy rules to be seen by State offices, reception homes 
and authoritative specialists so appropriate assistance and direction is accessible in selection matters. 
The Law Commission in its 153rd Report on "Between nation Adoption" arranged draft of a Bill on 
Intercountry Adoption. India has additionally approved the Convention of 29 May 1993 on Protection 
of Children and Co-activity in Respect of Intercountry Adoption. Consequently, a rearranged law 
ought to be established regarding the matter in the light of this Convention. The above changes can be 
made either by giving another composite enactment to NRIs or reasonable changes can be made in 
existing enactments for streamlining the laws and methodology. It is recommended that a center board 
of trustees of authorities in the field of Private International Law ought to be comprised at the most 
punctual to set up a far-reaching draft to propose the said changes in enactment in the most ideal way. 
It is the undertaking of the Law Commission to propose to the Government of India to do whatever 
conceivable to improve the life of the NRIs in India. It is imperative to perceive what India can 
accomplish for the NRI and not what the NRI can accomplish for India.
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DISABILITY AND SOCIAL INCLUSIVITY IN INDIA: A CONSTITUTIONAL 
ASSESSMENT 

- Bhakti Parekh & Aindrila Ghosh1 

 

ABSTRACT 

For a long time, the rights of the disabled people in India has not received sufficient attention from 
the makers and enforcers of law. Almost 2.2% of the population in India is affected by some kind of 

disability as per data compiled by the National Statistical Office (NSO) (as of 2018). It is our duty to 
provide them with an environment that reduces their hardships and promotes their ability to grow. 

In this article, we have tried to identify who exactly are recognised as disabled persons in India and 
what statutes are available for the safeguard of their basic rights. The article highlights the true 
meaning of “disabled” in India because misuse and misinterpretation of the term causes severe 

difficulties in identifying them and consequently, their rights. We have analysed the rights 
guaranteed by the Constitution of India to disabled persons and how successful their implementation 
has been so far. The paper discusses how the makers of the Constitution had foreseen the issues that 
may arise with respect to the disabled population of the country and what rights were guaranteed as 
a result. It also highlights how the definition of “disabled” has become more inclusive over time and 

what changes are required in laws for the same. 

Apart from laws, the society has to become more inclusive. This paper highlights how the general 
society in India accommodates the differently abled population. We have tried to emphasize what 

changes are needed in human mentality to create a more socially inclusive society. 

 

RESEARCH OBJECTIVES 

This project is based on the disabled or the differently abled persons in our society and the various 
rights that the Constitution of India guarantees to them. The primary objectives of this research project 
are stated as under: 

• To know who exactly are termed as “disabled” according to the Constitutional provisions. 
It is imperative to understand the true meaning of the term “disabled” in the Constitutional 

sense before we delve into the depths of the Constitutional rights available for the disabled 
because without understanding the true meaning, there is a wide scope for misunderstanding 
the term and hence their rights. 

• To understand the rights guaranteed to the disabled by the Constitution of India and how they 
have been implemented so far. 
In this project, we aim to get a thorough understanding of how the makers of the Constitution 
have dealt with disabled population of the country. We aim to get a clear picture of what rights 
are available to the disabled and why such rights have been incorporated in the Constitution of 
India. 

• To analyze the rate of social inclusivity for the disabled in the Indian society. 
It is essential for us to also understand how far the rights for the disabled guaranteed by the 
Constitution have been implemented and how they have affected the disabled. We also need to 
understand how far the Indian society accepts the disabled as a part of the population and how 
sensitive are the citizens towards the persons with disabilities. 

 
1 Students, BA LLB, 3rd year, Symbiosis Law School, Hyderabad 
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RESEARCH QUESTIONS 

Based on the research objectives, the research questions that we seek to answer in this project are stated 
as under: 

• Who are the “disabled” according to the Constitution of India and its provisions? 
• What rights does the Constitutional provisions guarantee to persons with disability? 
• How far these rights have been incorporated by the Indian society? What is the scenario of 

social inclusivity for the disabled in the Indian society? 

 

RESEARCH METHODOLOGY 

The research methodology used for this research is doctrinal as well as deductive method. The rights 
of the disabled are examined by looking into the statutes that have been brought into place. The 
Constitution of India and the rights it awards and how such rights are awarded are also examined. The 
issue is examined at depth so as to understand the exact situation of the disabled in India. 

 

LITERATURE REVIEW 

There is enough literature available on the rights of disabled. Various statutes such as the Rights of 
Persons with Disabilities Act, 2016 and the Persons with Disabilities (Equal opportunities, Protection 
of Rights and Full Participation) Act, 1995 are the major statutes that have been referred. The 1995 
Act was improved with the 2016 Act. However, these Acts also have their shortcomings. The 
Constitution of India confers rights to all people and then all citizens of India. The disabled are also 
given rights through the Constitution of India which is a living instrument and changes with times. 
The book written by D.D. Basu, Introduction to the Constitution of India, gives the much-needed 
introduction to various concepts and also provides a better understanding of rights. Further, the United 
Nations Convention on the Rights of Persons with Disabilities which India is a signatory to also 
provides insight into the situation. 

 

INTRODUCTION 

The Constitution of India was adopted on 26th November, 1949 by the Constituent Assembly. The 
Constitution of India is a living document and it is said that it adapts to the changing times. The 
Constitution of India guarantees certain basic Fundamental Rights which are covered in Part III. The 
Constitution of India has embodied a number of Fundamental Rights in Part III of the Constitution, 
which are to act as limitations not only upon the powers of the Executive but also upon the powers of 
the Legislature.2 The various different fundamental rights consist of right to equality, right to freedom, 
right to life and personal liberty, right against exploitation, etc. The right to Equality before law (Art. 
14), Equality of opportunity in matters of public employment (Art. 16) and the right to Life and 
personal liberty (Art 21) are important and central to our understanding of what rights the disabled 
have in a country like India. Now, to understand this we first need to understand what the meaning of 
disability is according to the society as well as our Constitution. According to society at large disability 
means a physical or mental condition that limits a person’s movements, senses or activities. For the 
society a disabled person is one who needs help and cannot survive on his/her own due to different 
physical or mental factors.  

 
2 Dr. D.D.Basu, Introduction to the Constitution of India, Pg. 87 ( 22nd Edition, LexisNexis) 
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The development of rights for the disabled happened slowly and steadily in India. According to a 
feature on the diplomat, an online news magazine, the movement for the rights of the disabled began 
in the 1970’s. The voices demanding for rights slowly began to consolidate by the 1980’s. In 1996, the 

Persons with Disabilities (Equal Opportunities, Protection of Rights and Full Participation) Act, 1995 
came into force. This Act was the first to be enacted in India and it focused on the rights of the disabled. 
It had defined seven types of disabilities which include: 

i. Blindness 

ii. Low vision 

iii. Leprosy 

iv. Hearing impairment 

v. Locomotor disability 

vi. Mental retardation 

vii. Mental illness. 

The Act also defines disability and the various types in detail. The Act was later amended a few times 
to include albinism oculocutaneous as well as cerebral palsy. This Act gave three percent reservation 
to persons with disabilities in educational institutions and government services. India also made 
legislation to show and codify its obligation under the UN Convention on Rights of Persons with 
Disabilities (UNCRPD). The Rights of Persons with Disabilities Bill, 2014 defined the meaning of 
disability properly for the first time and extended the scope of disabilities by recognizing twenty-one 
categories from the previous number being only seven. It includes sickle cell disease, thalassemia, 
muscular dystrophy, blindness, cerebral palsy, chronic neurological conditions and multiple disability. 

As far as legislation is concerned, India has some sound legislation for the people with disabilities. 
How far the laws have been implemented and how far they are effective is another question altogether. 

 

WHO ARE DISABLED? 

Disability can have various meanings. Disability is defined as a physical or mental condition that limits 
a person’s movements, senses, or activities by the English oxford dictionary. It is also further defined 
as a disadvantage or handicap, especially one imposed or recognized by the law.3 The society looks 
down upon disability.  

According to the Persons with Disabilities (Equal opportunities, protection of rights, full participation) 
Act, 1995, in Section 2(I), “disability” means: 

• Blindness 
• Low vision 
• Leprosy 
• Hearing impairment 
• Locomotor disability 
• Mental retardation 
• Mental illness. 

 It is quite noteworthy that the definition of disabled persons according to the Persons with Disabilities 
Act, 1995 specifies only seven types of disabilities and hence limits the scope of their rights.  

 
3 Oxford English Dictionary. 
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However, the Persons with Disabilities (Equal Opportunities, Protection of Rights and Full 
Participation) Act, was replaced by the Rights of Persons with Disabilities Act of 2016. The Rights of 
Persons with Disabilities Act, 20164: 

• Section 2(s), “person with disability” means a person with long-term physical, mental, 
intellectual, or sensory impairment which, in interaction with barriers, hinders his full and 
effective participation in society equally with others.  

• Section 2(r) - “person with benchmark disability” means a person with not less than 40% of a 
specified disability where specified disability has not been defined in measurable terms and 
includes a person with disability where specified disability has been defined in measurable 
terms, as certified by the certifying authority. 

India is a signed party to the United Nations Convention on the Rights of Persons with Disabilities of 
2006. India ratified its participation to the convention by enacting the Rights of Persons with 
Disabilities Act of 2016.  Preamble of the United Nations Convention on the Rights of Persons with 
Disabilities: “recognizing that disability is an evolving concept and that disability results from the 
interaction between persons with impairments and attitudinal and environmental barriers that hinders 
their full and effective participation in society on an equal basis with others.”5 

Thus, it is quite evident from the definitions of disability given by the Constitutional provisions, that 
disability has been defined within the framework of few specific illness. However, the Rights of 
Persons with Disabilities Act of 2016 defined “disability” in a more liberal manner (including twenty-
one specified disabilities) than The Rights of People with Disabilities Act (Equal Opportunities, 
Protection of Rights and Full Participation) Act, 1995, which only specified seven ailments as 
disability. 

 The prime need of the hour is to realize that the way we define “disability” in our Constitutional 

provisions have a major impact on what rights are made available to the persons with disabilities and 
how they are implemented in our country. 

 

RIGHTS OF PERSONS WITH DISABILITIES AND THEIR NECCESSITY 

Article 14 of the Constitution of India provides for equality before the law & equal protection within 
the territory of India and prohibits discrimination on grounds of religion, race, caste, sex or place of 
birth, or any of them. Article 16 of the Constitution of India provides for equality of opportunity in 
matters of public employment. Articles 14 and 16 are the basic fundamentals of the Constitution 
because it guarantees equality to all citizens of India and as we know, equality is an integral part of the 
Preamble to the Constitution of India. The Preamble highlights the basic underlying principles that 
were followed by the makers of our Constitution and it is therefore imperative to adhere to all the 
principles stated in the Preamble so as to achieve the purpose of the Constitution of India. 

Article 21 of the Constitution of India guarantees that no person shall be deprived of his life or personal 
liberty except according to procedure established by law. Thus, it is clear that the Constitution of India 
has to ensure equal rights and equal opportunities to people with disabilities. Moreover, Article 41 of 
the Constitution of India6 guarantees the right to the State to provide for opportunities for care, 
education and employment in cases of disability.  

In accordance to the motive of maintaining equality for the disabled persons in the Indian society, the 
Rights of People with Disabilities Act (Equal Opportunities, Protection of Rights and Full 
Participation) Act, 1995 was enacted in 1996. However, this act focused more on the creation of a 

 
4 The Rights of People with Disabilities Act (Equal Opportunities, Protection of Rights and Full Participation) Act, 1995 
5 Section (e), United Nations Convention on the Rights of Persons with Disabilities (2006) 
6 Part IV- Directive Principles of State Policy (Constitution of India) 
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committee to look after the needs of the disabled persons than ensuring specific rights to the disabled 
persons. For instance, the first twenty-six articles of this Act talk about the constitution of the 
committee and what powers shall be exercised by members of such committee. Thus, it is quite 
noteworthy that the primary focus of the act shifted from guaranteeing equal rights to the persons with 
disabilities to creation of a complicated constitutional procedure to look into the needs of the disabled 
persons. As is evident, the main purpose was not completely served by this Act of 1996. 

This Act was repealed by the Rights of Persons with Disabilities Act of 2016 which was enacted in 
2016 so as to ratify its compliance with the United Nations Convention on the Rights of Persons with 
Disabilities (2006). In direct contrast to the People with Disabilities Act (Equal Opportunities, 
Protection of Rights and Full Participation) Act, 1995, this act focused on the fundamental rights of 
the disabled, bench-mark disabled and the disabled with special supportive needs. The rights of the 
disabled such as reservations in schools or educational institutions, equal employment opportunities, 
vocational training, insurance schemes, healthcare opportunities, access to transport and access to 
information and communication technology. This Act also provides for the formation of a central 
advisory board on disability and the constitution of the board. It also talks about and provides 
incentives to the private sector institutions so as to help increase the inclusivity of the persons with 
disability in the society and for them to live their life with dignity. 

The United Nations Convention on the Rights of Persons with Disabilities addressed issues of equality 
and non-discrimination, women and children with disabilities. It also spoke about raising awareness 
and increasing accessibility for the disabled persons. The Rights of Persons with Disabilities Act, 2016 
was based on the United Nations Convention on the Rights of Persons with Disabilities and thus most 
of what is covered in the Act has been derived from the United Nations Convention on the Rights of 
Persons with Disabilities.  

The Persons with Disabilities Act, 1995 was the first legislation on this subject matter but it had a lot 
of flaws. One of the main flaws of this Act was that it did not to a great extent address the main subject 
matter. The Act also did not define disability in a proper and precise manner and mentioned only seven 
types of disabilities. This legislation was mainly based on the formation and the constitution of various 
committees for example the central co-ordination committee, the central executive committee, the state 
co-ordination committee and the state executive committee. Section 25 of the Act is about appropriate 
governments and local authorities to take certain steps for the prevention of occurrence of disabilities. 
This statement in itself reflects our typical mindset which considers disability as a curse and that 
disabled persons are not equivalent to persons without disability. This itself is a violation of the basic 
idea of equality as stated in the Constitution of India. It had some positive aspects also. It spoke about 
the government taking a positive and active part in providing with facilities for the disabled. Facilities 
such as free education for children with disabilities, schemes for research to develop teaching aids and 
assistive devices, schemes for providing transport facilities and school supplies. The Act also provided 
for a three percent reservation of posts in government jobs where one percent each was reserved for 
persons suffering from blindness or low vision, hearing impairment and locomotor disability or 
cerebral palsy. It also addressed the issue of reservation of seats in educational institutions and 
insurance schemes for employees with disability and unemployment allowance.  

The Rights of Persons with Disabilities Act, 2016 replaced the Persons with Disabilities Act, 1995. 
This Act defined disability in a more precise manner and included twenty one types of disabilities. It 
also defined something known as benchmark disability and persons with disability having high support 
needs. This Act is more considerate towards the disabled and talks about equality, community life, and 
protection from cruelty and inhuman treatment and from abuse, violence and exploitation. Section 11 
of the Act talks about Accessibility in voting and Section 12 talks about having access to justice. This 
Act covers topics which were previously not addressed in the Persons with Disabilities Act. In addition 
to matters already covered in the previous Act there are provisions for sporting activities and culture 
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and recreational activities as well. This shows the shift in attitude towards the disabled in the respective 
constitutional provisions. This Act also mandates the observation of accessibility norms by different 
structures and that no establishment would be issued a certificate of completion without the adherence 
of the rules laid down. 

 

SOCIAL INCLUSIVITY FOR THE DISABLED IN THE INDIAN SOCIETY 

Although there exist numerous provisions for ensuring equality of the disabled persons in the society, 
the implementation of such Constitutional provisions is not adequate. The Indian society is still not 
sensitive enough to the rights of the people with disabilities as highlighted in the Constitution of India 
and one of the main reasons for this is the ignorance of the common man to such laws. A majority of 
the population is not aware of the rights that the disabled persons are entitled to and how these rights 
can be provided to them in the society. The people are not aware that the disabled persons enjoy equal 
rights as any other citizen of India and that it is their duty to have such provisions that guarantee 
Fundamental Rights to the persons with disability. The prime need of the hour is to make our society 
more disability-friendly. We simply cannot overlook the special needs of the disabled persons and the 
masses have to be acquainted with the Fundamental Rights of the disabled persons and also what laws 
are available in case of violation of such rights. 

In our society, disability is often looked upon as a drawback and it is sympathized with. People forget 
that it is their responsibility to ensure that the disabled persons have access to their Fundamental 
Rights. There still exists widespread discrimination against the disabled persons in the Indian societies 
and a majority of the population still act insensitively when it comes to special needs of the disabled 
persons. According to various social experiments conducted by channels like NDTV, it has been found 
that a large section of the population get impatient, rude and insensitive when it comes to the various 
special needs of the people.  

It is high time that the population was made aware of the rights of the people with disabilities as they 
are equal to any other citizen of India. Ensuring their Fundamental Rights is as important as ensuring 
the rights of any other citizen of India. 

 

CASE ANALYSIS: MS. PURNIMA UPADHYAY V. STATE OF MAHARASHTRA AND 
OTHERS 

In the case of Ms. Purnima Upadhyay v. State of Maharashtra and Ors7 was a PIL filed by Ms. Purnima 
Upadhyayay in favor of Professor G.N. Saibaba, a professor who was arrested on accusations of being 
related to the Maoist activities. Prof. G.N. Saibaba was arrested in May 2014 and was confined to the 
“Anda” barracks of Nagpur Jail. The conditions under which Prof. G.N. Saibaba was confined were 
extremely inhospitable and inaccessible conditions. According to Prof. Amita Dhanda, this 
confinement of a disabled individual in such inhospitable conditions was a “breach of India’s 

international commitments.” The Maharashtra government acted very insensitively to the case of Prof. 

G.N. Saibaba who was a disabled person. 

Although India had signed up the United Nations Convention on the Rights of the Persons with 
Disabilities (2006) and is hence bound to follow the laws stated under the country’s disability law8 . 
According to the facts of the case, Prof. Saibaba suffered from 90% disability and was wheelchair-
bound at the time of his conviction. Articles 5 and 13 of the aforesaid Convention require the State to 
take all necessary steps for proper accommodation of disabled persons. However, Prof. Saibaba was 

 
7 Ms. Purnima Upadhyay v. State of Maharashtra and Ors., 2015 SCC OnLine 6989. 
8 Rights of Persons with Disabilities Act of 2016. 
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forced to live in extremely unhospitable conditions. His wheelchair was broken but not repaired which 
caused a lot of problems when he had to use the washroom. Moreover, the Jail did not provide for a 
Western style toilet for him which led to further damage to his ligaments and nerves. Prof. G.N. 
Saibaba had been subjected to stark discrimination because of the way he was treated in custody in 
Nagpur Jail. 

It is clear that we have to act responsibly and ensure the Fundamental Rights of the persons with 
disabilities. 

 

CONCLUSION 

Through the research we realized that the understanding and acceptance of disability and persons with 
disabilities went through a series of changes. In the beginning there was no awareness and a slight 
negligence about persons with disabilities. Slowly and steadily with the passage of time awareness 
increased and the Right of Persons with Disabilities came into existence. This Act was one which was 
flawed to a great extent. After the United Nations Convention on the Rights of Persons with Disabilities 
in 2006, the Rights of Persons with Disabilities Act, 2016 came into being. This Act was more 
comprehensive and increased the scope of the meaning of disability.  

Even though the legislation exists, the implementation is poor. For the implementation of the 
legislation, the general public and persons with disabilities need to be made aware about the rights 
available to the disabled. Social inclusivity for the disabled is only possible if there are more awareness 
and people are sensitized to the plights of the disabled persons. 
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CONSTITUTIONALISM: A COMPARATIVE STUDY BETWEEN INDIA & 
UNITED STATES 

- Himanshu Kumar Viplava1 

 

ABSTRACT 

For a country, having a ‘black-and-white’ Constitution may not be of substantial importance, but 

having a spirit of ‘Constitutionalism’ is of stupendous significance. For instance, though England 

has no penned down Constitution, but its citizens abide by the law, this very spirit is called, 
Constitutionalism. On the other hand, India, where we have the world’s lengthiest written 

Constitution ever, wherein each clause, section or article has been explained with colossal details, 
yet we, Indians at this juncture, lack true spirit of Constitutionalism. Throughout decades, Indian 
legal system has witnessed a number of alterations and modifications made by the legislature and 
the decisions of apex court. This paper explores the idea of Constitutionalism and its prerequisites, 
moreover, it discusses the rise of judicial activism in India by the apex court, such as in the case of 

Kesavananda Bharti vs. State of Kerala2, where Supreme Court of India developed the ‘basic 

structure doctrine’ to protect the citizens. As a result of which, we have seen various clashes and 

conflicts between Indian legislature and the Supreme Court. Though, there is separation of powers in 
India, but its strict implementation is impractical and impossible. Since, both USA and India have a 
written constitution and have common traits of constitutionalism, this paper provides a comparative 

analysis between the two countries and, moreover, it discusses the problems that have severely 
affected the spirit of constitutionalism in both countries. 

Keywords- Constitution, constitutionalism, spirit, apex court, judicial activism, citizens 

 

INTRODUCTION 

There is a famous saying that ‘Law is the king of kings, far more powerful and rigid than they; nothing 
can be mightier than law, by whose aid, even the weak may prevail over the strong’3, which means 
that rule of law is supreme when it comes to governance in democratic setup. A society which follows 
genuine democracy must have a fundamental law or basic arrangement which will guide its political, 
legal and social structure. A constitution is like a ‘grundnorm’4(fundamental norm as proposed by 
Hans Kelsen) from which all the other law emanate. Thus, constitution becomes the guiding light in a 
democracy which not only shape the polity of modern nations but also limits the authority of the 
government and establishes the supremacy of law. These basic features of a constitution form the basis 
of constitutionalism. Constitutionalism is sine qua non for a true and legitimate democracy as it is an 
antithesis to anarchism and arbitrariness. “No one is above the law and the law applies equally to 

everyone” is the soul of Constitutionalism. 

Law is everywhere, from cradle to grave. Indian Constitution has been derived from the ideals of 
equality, liberty, fraternity and brotherhood. Ours constitution, as mentioned before, is the lengthiest 
written constitution in existence. It is considered as the supreme law, i.e. if any act or legislation is 
against the principles laid down in the constitution, then that act, or legislation will become null and 
void.  

 
1 Student, BA LLB, 2nd year, New Law College, Bharati Vidyapeeth Deemed University, Pune 
2 (1973) 4 SCC 225. 
3 Art and science of law, available at: https://www.thehindu.com/thehindu/br/2002/09/24/stories/2002092400040300.htm 
(last visited on June 12, 2019). 
4 V.D. Mahajan, Jurisprudence and Legal theory(Eastern Book Company, Lucknow, 5th edn., 2016) 

https://www.thehindu.com/thehindu/br/2002/09/24/stories/2002092400040300.htm
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But, before deep diving into the sea of idea of constitution and constitutionalism, we must know the 
background of our constitution. Our constitution was drafted by the Constituent Assembly, headed by 
Dr. B. R. Ambedkar. Thus Dr. Ambedkar is also considered as the ‘Father of Indian Constitution’. The 

Constituent Assembly left no stones unturned to finish the drafting of the constitution in time, and they 
finished it precisely in two years, eleven months and seventeen days. The Constitution was adopted on 
26 November,1949, and came into effect in 26 January,1950. 

At present, the Indian Constitution has 448 articles in 25 parts and 12 schedules. Since our constitution 
is both flexible and rigid, there are 103 amendments have been made so far, to keep its pace with the 
changing times. Indian constitution has influences from the constitutions of other nations as well, such 
as the idea of parliamentary government, single citizenship and rule of law was taken from the 
constitution of United Kingdom, and the idea of federal structure and judicial review was taken from 
American constitution. 

Modern political thinkers are of opinion that there is difference between ‘Constitution’ and 

‘Constitutionalism’. A country may have a well penned down constitution but no constitutionalism at 

all. To have a clearer understanding about constitutionalism, the word ‘constitutionalism' connotes 

limited government whose authority is derived from a fundamental law. Its basic meaning is law is 
above everything and nothing is above the law. 

 

MEANING OF CONSTITUTIONALISM 

Constitutionalism is antithesis to arbitrary powers. It recognizes the need for government with powers 
but at the same time insists that limitation be placed on those powers. A government which crosses its 
limits, loses its command and lawfulness. Therefore, to preserve rudimentary freedoms of the 
individual, the constitution must have ‘constitutionalism’ to put a few confinements on the forces given 
by it to the governmental organs. Constitutionalism does not merely mean that there are rules creating 
legislature, executive and judiciary but that these rules impose limits on those powers. The important 
feature of constitutionalism is that the norms imposing limits upon government power must be in some 
way entrenched either by law or by way of Constitutional convention. Modern Political thinkers or 
scientists have opined that there is a fine line between constitution and constitutionalism. In layman’s 

terms, constitutionalism can be understood as a limitation on sovereignty, but it has a very deep 
meaning to it. Now coming to the difference between constitution and constitutionalism, it can be 
understood through an example of a despotic ruler whose words are laws i.e. the state has constitution 
but no constitutionalism as the ruler has no limitation and restrictions on the arbitrariness of his 
rulings. 5  Not only, there are norms regarding separation of power, but there are also rules and 
regulations regarding their limitations. And these limitations can be seen in the Part III of the Indian 
Constitution, where we have been granted rights against the government itself, hence imposing 
restrictions on their jurisdiction. 

The origin of constitutionalism can be viewed in the Social Contract theory. There is often a 
comparison made in between Thomas Hobbes who viewed and defended the notion of unrestricted 
sovereignty, while John Locke supported the idea of limited sovereignty by social contract6. Thus, the 
principles of social contract theory also preserve constitutionalism by way of limiting the sovereignty. 
But the great English legal theorist, John Austin was of view that, law is command of the sovereign 
and hence notion of limited sovereignty is incoherent.7  

 
5 Constitutionalism, available at https://plato.stanford.edu/entries/constitutionalism/ (last visited on June 9, 2019). 
 
6 O.P. Gauba, Introduction to Political Theory(Macmillan India Limited, New Delhi, 6th edn., 2013) 
7 Ibid. 

https://plato.stanford.edu/entries/constitutionalism/
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FEATURES OF CONSTITUTIONALISM 

The Constitution of India has a unique mixture of both flexibility and rigidity. Some of the features 
which constitute constitutionalism are rule of law, constitutional government, independent judiciary, 
separation of powers, federalism etc., but the most important feature is the ‘amendability’8 of the 
constitution, so that the present constitution gets along with the changing times. Some aforementioned 
features are explained below in a detailed manner- 

1. Rule of Law- In a Constitutional state, the utmost supremacy is given to the rule of law. In India, 
the constitution provides for representative democracy through the means of adult suffrage. It also 
makes provisions regarding independence of judiciary. The Constitution of India has given a great 
importance to the protection of the rights of an individual and under Article 139 of the Constitution, 
any act or legislation which is in contradiction to the fundamental rights will become null and void 
i.e. they will have no effect. The Constitution also offers provisions regarding judicial review that 
keeps check on the constitutionality of any decision taken by democratic government. Under 
Article 14110, the Supreme Court has the supremacy that all its decisions will be binding on all 
courts. The Supreme Court has recognized judicial review as the ‘basic structure of the 

Constitution’11. The provision of issuing writs has been given to both Supreme Court and High 
Courts under Article 32 and Article 22612 respectively. The purpose of writs is for claiming the 
fundamental rights that has been violated. It was regarded as ‘the heart and the soul of the 

Constitution’13 by Dr. B.R. Ambedkar. In various judgements, the Supreme Court has reiterated 
the significance of rule of law. In the case of Bachan Singh vs. State of Punjab14, Justice Bhagwati 
held that rule of law debars any arbitrariness and unreasonableness. In another landmark case of 
A.D.M. Jabalpur vs. Shivakant Shukla15, Justice Khanna held that rule of law is contradiction to 
despotic and capricious ruling and everywhere, the rule of law has become an accepted standard. 
In modern times, the rule of law upholds two basic principles, firstly no government arbitrariness, 
and secondly upholding the ideal of individual liberty. 

 
2. Separation of Powers- The idea of separation of powers dates back to the period of Aristotle. It 

was Aristotle, who for the first time classified the functions of state into to three categories viz. 
deliberative, magisterial and judicial.16 But it was the French jurist Montesquieu who articulated 
the principle of ‘separation of powers’ after observing British administration.17 The Executive is 
supposed to frame policies for the welfare of the people. The Legislature is responsible for making 
laws and legislations for the state. The Judiciary is the law-enforcing body which interprets the law 
and legislation made by the legislature. As per Montesquieu, one single person or body of persons 
should not form more than one aspect of the government. And each organ must follow its own 
function rather than indulging in other’s functions. But in India’s context, we have seen that the 

doctrine of separation of powers has not been explicitly implemented in our constitution, yet the it 

 
8  Amendability of Indian Constitution with Reference to Fundamental Rights, available at 
http://www.legalserviceindia.com/article/l19-Amendability-Of-Indian-Constitution.html (last visited on June 10, 2019) 
9 The Constitution of India, art.13 
10 The Constitution of India, art.141 
11 Minerva Mills v. Union of India, AIR 1980 SC 1789. 
12 The Constitution of India, art.32. 226. 
13 Right To Constitutional Remedies, The Heart And Soul, available at https://legalconclave.com/blog/right-constitutional-
remedies-heart-soul/ (last visited on June 10, 2019) 
14 AIR 1980 SC 898 
15 (1976) 2 SCC 521 
16 Supra note 6 at 3 
17  Montesquieu and the Separation of Powers, available at https://oll.libertyfund.org/pages/montesquieu-and-the-
separation-of-powers (last visited on June 10, 2019) 

http://www.legalserviceindia.com/article/l19-Amendability-Of-Indian-Constitution.html
https://legalconclave.com/blog/right-constitutional-remedies-heart-soul/
https://legalconclave.com/blog/right-constitutional-remedies-heart-soul/
https://oll.libertyfund.org/pages/montesquieu-and-the-separation-of-powers
https://oll.libertyfund.org/pages/montesquieu-and-the-separation-of-powers
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seems that India has embraced the idea of separation of powers. But for a proper administration of 
the state, it’s important there must be harmony between the three categories of powers, then only 
constitutionalism will be prevailed. In many scenarios, where the Supreme Court feels that the 
democratically elected government is being partial in making laws and regulations i.e. showing 
arbitrariness and unreasonableness, then Supreme Court can apply judicial activism in such 
scenarios. 
In the landmark case of Kesavananda Bharti18, Justice S.M. Sikri held that the Parliament can 
amend anything under Article 36819, except the ‘basic structure of the constitution’.  
In another case of Smt. Indira Gandhi vs. Raj Narain20, the Court upheld the basic structure doctrine 
and it reiterated that though there is no explicit provision for separation of powers, yet India 
embraces it. Thus, it was concluded that in no circumstances Parliament can take the role of 
judiciary. In India’s context, it cannot be denied that there is a lot of workload on each separated 
categories of powers, therefore delegated legislation has been into practice by the executive, but 
still no one can overtake the necessary functions of each category. 

 
3. Federalism- Federalism is the distribution of sovereign powers between the Centre and semi-

autonomous states. In the Indian context, India has a quasi-federal system with a strong Centre, 
though India is considered to be federal according to the Constitution. Both Union and States have 
their own subjects in which they have jurisdiction, but there is a concurrent list, wherein both Union 
and States have the right to legislate, but in case of any contradiction regarding legislation in the 
concurrent list, the Union has the upper hand in it. Like any other federal state, India has divided 
sovereign powers between Centre and semi-autonomous states, who formulate their own 
administerial policies, have their own legislations and adjudicate within their jurisdiction. But here 
the picture of ‘strict federalism’ changes to ‘quasi-federal or pragmatic federalism’21, as the Centre 
has the supremacy in cases where in state legislation and union legislation counters each other, 
moreover according to Article 14122 of the Indian Constitution lays down that any law made by 
the Supreme Court will be binding to each and every court. There are various scenarios in which 
only the Centre has the right to legislate, for instance, the Constitution can be amended by only 
Union Parliament and the emergency clauses under Article 352, 356 and 360 can only be declared 
by the Centre23. Not only this, the Supreme Court has the power to entertain any clashes arising 
between the two states. Unlike any other federal country, India has no provision for dual citizenship 
and multiple Constitutions, there is only a single constitution which governs the whole nation and 
moreover, it has a provision under Article 37024 which gives the State of Jammu and Kashmir, a 
special status according to its instruments of accession. For a federal structure, there are certain 
prerequisites to it, like, written constitution, constitutional supremacy and rigidity, and separation 
of powers. 
In the famous case of S.R. Bommai vs. Union of India25, Justice Ahmadi held that the Indian 
Constitution has adopted ‘pragmatic federalism’, in which there is division of sovereign powers 

between Centre and states, yet it has features of strong union at the Centre. 
 
4. Amendability of Constitution- The Indian Constitution is a distinctive mixture of flexibility and 

rigidity, and it promotes amendability of the constitution, so as to keep pace with the rapid changes 
 

18 Supra note 2 at 1 
19 The Constitution of India, art.368 
20 AIR 1975 SC 2299 
21 Federalism – The Indian Constitutional Context, available at https://www.lawctopus.com/academike/federalism-indian-
constitutional-context/ (last visited on June 11, 2019) 
22 Supra note 10 at 6 
23 The Constitution of India, art.352,356,360. 
24 The Constitution of India, art.370 
25 AIR 1994 SC 1918 

https://www.lawctopus.com/academike/federalism-indian-constitutional-context/
https://www.lawctopus.com/academike/federalism-indian-constitutional-context/
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in the society. It is a method in which a provision or provisions can be modified through correction, 
elimination or addition. The Constitution makers wanted the Constitution to be neither too rigid 
nor too flexible, they desired a Constitution which could develop with the nation’s development. 

The Constitution of India provides the Parliament, the right to amend the provisions of the 
Constitution. But, in the ruling of Kesavanada Bharati26, the Supreme Court has laid down that no 
amendment can be made regarding the basic structure of the Constitution. As a result of this, both 
legislature and judiciary show supremacy over each other, the Supreme Court show its dominance 
through the means judicial review and quashes any ruling or legislation, which counters the basic 
structure of Constitution, while the Parliament does that by excluding a particular provision from 
the purview of judicial review. The Indian Constitution lays down three modes of amending the 
provisions of Constitution, firstly, by the way of simple majority, secondly, by the way of special 
majority i.e. 2/3rd majority, and lastly, by the way of special majority and ratification by the states. 
27 
In the case of Golaknath vs. State of Punjab28, the Supreme Court held that the Parliament cannot 
amend the Part III of Indian Constitution under the Article 368. Chief Justice Subba Rao held that 
Article 368 is merely a procedure to be followed for making amendments. He contended that the 
amending power of Parliament arose from the Article 245, 246 and 248 of Indian Constitution. 
The bench decided that there are ‘implied limitations’ to the amending powers of legislature. 
After this, the landmark case of Kesavananda Bharti 29  came in which the thirteen judge 
Constitutional bench overruled the decision given in Golaknath’s case30 and held that Article 36831 
provides both power and procedure to amend the Constitution, much before 24th amendment, 
which extended the power and scope of Article 368, but still the Parliament has no right to destroy 
the ‘basic structure of Indian Constitution’. 
But, through the 42nd amendment made in 1976, the Parliament restored its absolute power to 
amend the Constitution and yet again it was struck down in the case of Minerva Mills vs. Union of 
India32, in which the Court held that the 42nd amendment violated the basic structure of the 
Constitution. 
Therefore, any law or ruling which is incoherent to the basic structure of Indian Constitution can 
be struck down by the way of judicial review, thus limiting the amendability of Indian Constitution, 
in order to prevent the individual’s rights. 

 
5. Sovereignty- The concept of sovereignty is an inseparable part of the state. The term ‘sovereignty’ 

is derived from the Latin word ‘superannus’ meaning supreme.33 Sovereignty can be understood 
as the supreme authority which has the control over a given geographical area. But before delving 
into the details of sovereignty, we must first understand what ‘state’ is. According to the Social 

Contract theory, in order to maintain social order, people came together and mutually entered into 
an agreement for the establishment of an authority which will ensure the rights of the people and 
will command obedience. In general, State is considered to be consisting of four major essentials 
viz. population, government, territory and sovereignty.34 The concept of sovereignty is too divided 
into two categories, firstly internal sovereignty, in which the state is the supreme authority which 

 
26 Supra note 2 at 1 
27  Amendability of Indian Constitution with Reference to Fundamental Rights, available at 
http://www.legalserviceindia.com/article/l19-Amendability-Of-Indian-Constitution.html (last visited on June 11,2019) 
28 1967 SCR (2) 762 
29 Supra note 1 at 1 
30 Golaknath vs. State of Punjab, 1967 SCR (2) 762 
31 Supra note 19 at 5 
32 Supra note 11 at 4 
33 Doctrine Of Sovereignty, available at https://www.lawctopus.com/academike/doctrine-of-sovereignty/ (last visited on 
June 11,2019) 
34 Supra note 6 at 3 

http://www.legalserviceindia.com/article/l19-Amendability-Of-Indian-Constitution.html
https://www.lawctopus.com/academike/doctrine-of-sovereignty/
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commands obedience and whose decisions have a binding force to all its subjects within its 
territorial jurisdiction, secondly, external sovereignty, in which the state is free from all foreign 
pressure and has the right to decide its own foreign policy.35 
The Preamble of the Indian Constitution declares India, a sovereign country. India has its own 
government, army, air force, navy, economy, foreign policy and currency, it does not rely on any 
external means to achieve its ends. In the context of India, the President of India is the titular 
sovereign, whereas the real power lies in the hands of Council of Minister i.e. real sovereign.  

 
6. Independent Judiciary- One of the major facets of the Constitutionalism is the independence of 

judiciary. The independence of judiciary ensures that separation of powers will be followed in a 
strict manner i.e. there will be no interference of legislature or administration in the functioning of 
the judiciary. The prime duty of the judiciary is to be the guardian of the constitution and ensure 
that the other tenets of state hold fast to the constitutional methods and provisions. It upholds the 
individual right as normative form and protect the basic rights of the individual by maintaining the 
basic structure of the Constitution. The Constituent Assembly, during the making of the 
Constitution, emphasized on the independence of judiciary, so as to maintain the checks and 
balances system. The Constitution of India has successfully recognised the separation of judiciary 
from the executive and promotes the nation to take steps in its furtherance under Article 5036. 
Under Article 124(2) 37 , the Constitution lays down the provision that the executive has no 
exclusive authority in the appointment of judges, however the executive is required to take the 
consultation from the Chief Justice of Supreme and High Court regarding appointment of judges. 
Thus, maintaining the independence of judiciary. Not only this, the Constitution has also ensured 
that the Executive cannot just suspend any judge on its will, but it requires the Parliament to initiate 
impeachment process and then its passing by the special majority of both the houses of the 
Parliament, which makes the process so hard and complicated that there is no single judge that 
have been impeached till date. To ensure the independence of judiciary, the salary and allowances 
are charged on the Consolidated Fund of India for Supreme Court, while they are charged on the 
Consolidation Fund of State for High Courts And they cannot be changed to their disadvantage as 
mentioned under Article 125(2). Powers and jurisdiction of the courts cannot be curtailed by the 
Parliament and under Article 32, Supreme Court has the right to issue writs. Under Article 121, 
the Parliament cannot hold discussions over the credibility of court’s decisions and moreover, 

under Article 129 and 215 both Supreme Court and High Courts respectively have the power to 
punish for contempt of court. 
In the Judges transfer Case (S.P. Gupta vs. Union of India), the Supreme Court held that the 
‘consultation’ does not mean that the executive is bound by the advice of the judges. 
The latter judgement was struck down in the case of S.C. Advocates on Records Association vs. 
Union of India, in which Supreme Court held that the opinion of Chief Justice of India must be 
given maximum weightage in the appointment of judges.38 
In India, judiciary often employs judicial activism to curb the interference of executive in the basic 
structure of Constitution, however in the recent times, for instance, in the case of State of 
Tamilnadu v K. Balu, Supreme Court banned liquor shops lying within the 500m of highways, 
from which, it is evident that the Courts are misusing their power of judicial activism and have 
started making laws which is the job of the legislature.39 Law making is the job of the elected 
bodies and the judiciary not being an elected body should refrain itself from indulging in 

 
35 Ibid. 
36 The Constitution of India, art.50 
37 The Constitution of India, art.124, s.2 
38 Prashant Kumar, “Independence of Judiciary in India” 1 IJHRIR 5 (2014) 
39 Editorial, “The problem with judicial legislation” The Hindu, May 22,2019. 
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legislation.Thus, to maintain Constitutionalism, there must be a balance between judicial activism 
and judicial restraint.  

 
7. Constitutional and Limited Government- The government which follows the ideals of the 

Constitution, is termed to be Constitutional government. The government must be elected on the 
basis of Universal Adult Suffrage, and the elections must be held in free and fair environment. To 
preserve the ideals of the Constitutionalism, the representatives must be free from any criminal 
charges. The government must hold fast to constitutional method for the formulation and 
implementation of policies. It must refrain from making laws by passing ordinances i.e. delegated 
legislation. The government must respect the idea of separation of powers. Now coming to the 
other aspect of the government is that, the government must be limited regarding its jurisdiction as 
the true meaning of constitutionalism is limited government whereby the arbitrariness of an 
autocratic rule can be curbed, so to preserve the basic rights of the individual. Since India’s 

Independence, we have seen that the government became more and more limitless in its working. 
During Indira Gandhi’s tenure as Prime Minister, the government forgot the principles of 
Constitutionalism and started indulging in the functions of the other bodies. Consequently, 
becoming a limitless government. During her tenure, she also misused the emergency provisions 
for her own personal gain, some political analysts also labelled it as the ‘black days of 

Constitution’. 
 

POLITICAL CONSTITUTIONALISM 
 

During Roman era, it was Polybius, who popularised the idea of ‘mixed government’ in order to 

overcome the degeneration of monarchy, aristocracy and democracy to tyranny, oligarchy and anarchy 
respectively. The idea of mixed government was of combining the elements of monarchy, aristocracy 
and democracy, so as to eliminate the vices arising from each one of them, resulting because of 
concentration of powers. Aristotle was the first one which laid stress on the theories of a stable 
government. He proposed that by eliminating the vices from each form of government through the 
means of combining all three forms of government, we could have a stable government. Polybius 
realised that the Roman Republic is the illustration of the Plato’s degeneration theory. Thus, the 
consuls furnished monarchical part, the senate fulfilled aristocratic part and the election rendered 
democratic part. Consequently, maintaining a checks and balances system. However, the form of 
mixed government also degenerated and in the words of Polybius, the system of balance of powers 
was a temporary solution which finally led to its unavoidable degeneration.40 
In the seventeenth and eighteenth century, there were huge alterations made in the above theory. 
Firstly, the introduction of doctrine of separation of powers which bifurcated the authorities and 
responsibilities between executive, legislature and judiciary. Secondly, the prime objective was to 
achieve ‘balance’. However, in the seventeenth and eighteenth century, the idea of balance changed to 
dynamic balance, which employed the use of opposed forces in order to avoid or eliminate vices in the 
state.  
The modern form of political constitutionalism paved the way for dynamic equilibrium by creating 
competition between the government and the opposition. This form of modern political 
constitutionalism particularly included majority rule, competent parties, universal adult suffrage and, 
free and fair elections. It also excluded any arbitrariness by politicians by making them responsible for 
such act.41 
Though, the modern form of political constitutionalism has come a long a way, but still it is far from 
any perfection, which brings legal constitutionalism into the picture. 
 

 
40 Mixed government, available at https://en.wikipedia.org/wiki/Mixed_government (last visited on June 11,2019) 
41 Richard Bellamy, “Constitutionalism” IEPS 5 (2010) 
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LEGAL CONSTITUTIONALISM 
 

The modern form of political constitutionalism included government by the majority, however this 
idea alone is very dangerous to the Constitutionalism as the government formed by the democratic 
elections will try to furnish the needs of the majority, consequently, neglecting the needs of the 
minority classes. Often many times, the government seems to forget the doctrine of separation of 
powers and employs delegated legislation to achieve their ends, resulting in the contradiction to the 
spirit of constitutionalism.  
Legal Constitutionalism refers to the supremacy of the Constitution, where the court protect the rights 
of an individual by actively harnessing the idea of judicial activism. Legal constitutionalists argue that 
in parliamentary form of government, people’s mandate forms the government which as a result, 
makes populist policies and laws in order to win their trust but this practice absolutely ignores the 
minority’s interest and the court acts as a safety valve to the constitutionalism which protects their 

interest by the means of judicial legislations. Since, rule of law is an important prerequisite of 
constitutionalism, hence if the court feels that the government is tampering with laws, it can take 
appropriate measures regarding it. Political constitutionalists argue that the idea of legal 
constitutionalism does not go hand in hand with the democracy, is true because democratically elected 
representatives tend to make majoritarian laws which violates the right of minorities.  
In India’s context, the judiciary has many a times intervened in the law-making process as the law was 
not in accordance with the basic structure of the Constitution42. Though the function of judiciary is to 
interpret laws and regulations, but through judicial review, it has adopted a broader scope regarding 
its jurisdiction. 

 
DIFFERENCE BETWEEN POLITICAL AND LEGAL CONSTITUTIONALISM 

 

The political constitutionalists contend that since judges are appointed, not elected, they may have a 
hidden propaganda behind their decision. But giving full power to the political authority to do 
anything, also creates complications regarding infringement of individual’s rights. For instance, in the 

recent case of Justice K.S. Puttaswamy (Retd.) and Anr. vs Union of India And Ors. 43 , the 
Constitutional bench held that the right to privacy is an indispensable part of the Article 21 of the 
Indian Constitution mentioned in Part III.  
The government formed by the majority, tends to make policies in the favour of majority and neglect 
the needs of minorities. To ensure the constitutionalism exists, the court can either direct or take the 
matter itself to protect the rights of an individual. Legal Constitutionalists argue that the judges are 
more competent to take decisions on the matters of law than the representatives elected by the people. 
In India’s context, parliamentarians can also be those persons who have a criminal background, which 
jeopardises the Constitutionalism itself. However, the judges aren’t elected by the people, but they are 

the ones who uphold the individual’s basic rights.  
The existence of both political and legal constitutionalism is important as it acts like a checks and 
balances system, where the departure of constitutionalism by executive is checked by the judiciary. 
But the question arises, that up to what extent judiciary can employ judicial activism. The response to 
this question has been varying a lot and it is a current issue in India, where Supreme Court judges have 
exceeded the use of judicial activism. The court must employ judicial restraint wherever possible, to 
maintain the ideals of both democracy and constitutionalism. 

 
CONSTITUTIONALISM IN INDIA AND UNITED STATES OF AMERICA 

 

 
42 Supra note 2 at 1 
43 WRIT PETITION (CIVIL) NO 494 OF 2012 
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Constitutionalism is the philosophy of polity which emphasises on the rule of law to prevent any 
arbitrariness and unreasonableness by the government. 
 
India 
The Constitution of India presents the ideals of constitutionalism in a vivid manner. The Constituent 
Assembly which made the Constitution, made it evolutionary rather than revolutionary, in order to 
keep pace with the changing needs of the society. The major evolutionary aspect of the Indian 
Constitution is its ‘amendability’44, the Constituent Assembly made this provision in the Constitution 
as they believed that within three years of timeframe, they cannot cover every aspect of Indian society. 
Thus, the Indian Constitution laid the foundation of modern Indian society. Not only did it lay down 
the basis of modern society, but also it made the Constitution flexible to make it more evolutionary. 
The Preamble of our Constitution is the spirit of our Indian Constitution. The Preamble exemplifies 
the aims and objectives that India must strive for. The Indian Preamble is as follows:  
WE, THE PEOPLE OF INDIA, having solemnly resolved to constitute India into a SOVEREIGN 
SOCIALIST SECULAR DEMOCRATIC REPUBLIC and to secure to all its citizens 
 JUSTICE, social, economic and political; 
 LIBERTY of thought, expression, belief, faith and worship; 
 EQUALITY of status and of opportunity; and to promote among them all 
 FRATERNITY assuring the dignity of the individual and the unity and integrity of the Nation;45 
There has been only single amendment made to the Preamble i.e. the 42nd Constitutional amendment 
of 1976 which added the words ‘socialist’, ‘secular’ and ‘unity’. 
In the words of Dr. S. Radhakrishnan, the word ‘Secularism’ does not imply that the word itself will 
become religion, we cling to the idea that there will be no preferential treatment given to any religion. 
There has been a legal question whether the Preamble is part our Constitution or not. In the case of Re 
Beru Beri, the Court held that the Preamble in part of the Constitution, but it got overruled in the case 
of Kesavananda Bharti vs. State of Kerala, where the 13 judges Constitutional bench held that the 
Preamble is part of our Constitution. The constitutionalism is also preserved by the judicial review, 
though it is not explicitly mentioned in the Indian Constitution. This feature has been adopted from 
American Constitution. The Article 13 of the Indian Constitution clearly explains that any law contrary 
to the provisions of Constitution will be held null and void, and this duty of examining the 
constitutionality of any law is on the shoulders of the courts i.e. judiciary.46 Thus, keeping the checks 
and balances system alive. Now coming to another prime feature of Constitutionalism i.e. Rule of Law. 
It could be classified into two major categories, firstly, due process of law, this principle is followed 
in USA, where there is judicial supremacy and its downside is that, it can lead to judicial arbitrariness, 
secondly, procedure established by law, this principle was borrowed to Indian Constitution from 
Japanese Constitution, it restrains judicial supremacy and it bounds the judiciary to interpret the laws 
and statutes, but this is contradicted by judicial review. Lastly, the doctrine of separation of powers 
upholds the values of Indian constitutionalism. Article 25447 of the Indian Constitution lays down that 
any clash arising between the centre and the state, the centre will prevail, hence establishing the 
principles of federalism. Since, the subjects have been divided very carefully, there is no room for 
arbitrariness.  
The Constitution of India gives immense importance to the values of Constitutionalism, but we are 
still far from the spirit of ‘true constitutionalism’, as it is not necessary that the country having a 
constitution may have the spirit of constitutionalism.48 Indian judiciary, in the ambit of judicial review, 

 
44 Supra note 28 at 7 
45 The Constitution of India, Preamble. 
46  Preamble: A Key to Open the Minds of the Framers of the Constitution, available at 
http://www.legalserviceindia.com/articles/pre_mb.htm (last visited on June 12,2019) 
47 The Constitution of India, art.254 
48 Kapil Gupta, Constitutionalism in India (Kumaun University) 
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have started giving legislative orders, thus exceeding its jurisdiction and disregarding the ideals of 
judicial restraint and the doctrine of separation of powers.  
 
USA 
America got its independence on July 4, 1776 from the clutches of British rule. Since its independence, 
America has had only two constitutions viz. the Articles of Confederation of 1777 and the Constitution 
of 1787. The first Constitution of USA was a total failure and, the latter has been a massive success. 
The Constitution of America have proved itself to be a huge success as it has endured through the time, 
it has been effective for more than two hundred years and yet, there has been only twenty-seven 
amendments made to the Constitution. It is one of the most respected constitutions in the world. People 
of America highly regards the principles laid down in the Constitution.49  
American Constitution has proved itself to be upholding the values of constitutionalism, Article 1 of 
US Constitution provides for the legislative body, Article 2 provides for the executive body and Article 
3 provides for the judicial body. Thus, securing the federalist structure of USA and maintaining a 
system of checks and balances.50 

Though there is no express provision in the US Constitution for judicial review. The system of 
judicial review was basically started in USA in the case of Marbury vs. Madison 51 : 
Facts: In this case, President John Adams utilized the last days of his administration to make 
a substantial number of political arrangements when he did not win a second term in the 1801 
Presidential Election. So, when the new president (Thomas Jefferson) took office, he directed 
his Secretary of State (James Madison), not to convey the official printed material to the 
administration authorities who had been named by Adams. In this way the administration 
authorities, including William Marbury, were denied their new jobs. William Marbury filed 
petition in the U.S. Supreme Court for a writ of mandamus, to compel Madison to convey the 
commission. 
Issues: 1. Does the Supreme Court have original jurisdiction to issue writs of mandamus? 
             2. Another issue was that can the Congress expand the scope of the Supreme Court's 
              original jurisdiction beyond what is specified in Article III of the Constitution? 
             3. Does the Supreme Court have the authority to review acts of Congress? 
Held: On determining the issues the Supreme Court held that it has no jurisdiction to issue 
Mandamus because to issue writ of Mandamus, court should have the appellate jurisdiction. 
Further court held that the Congress cannot expand the scope of the Supreme Court's original 
jurisdiction beyond the scope of Article III of the Constitution. The Supreme Court held that 
it has the authority to review the acts of Congress and determine whether they are valid or not. It 
is inherent power of the Supreme Court to determine the validity of any law. The Supreme Court 
declared Section 13 of the Judiciary Act of 1789 unconstitutional and dismissed the writ petition and 
hence Madison didn't get the commission. In this way, Supreme Court of US formulated the concept 
of Doctrine of Judicial Review. This landmark judgment was delivered by Chief Justice Marshal. 
In USA, before this judgment Supreme Court didn't declare any action of Congress 
unconstitutional en bloc (with full judicial authority). This case provides the foundation of power of 
judicial review to the Supreme Court to determine the validity of any legislative action of Congress. It 
also provides great extent of power of judiciary to maintain check and balance. 

 
49  Keith S. Rosenn, “The Success of Constitutionalism in the United States and Its Failure in Latin America: An 
Explanation” 22 UMIALR 3 (1990) 
50 Freedom of Press in India, available at http://www.legalservicesindia.com/article/217/Freedom-of-Press-In-India.html 
(last visited on June 12,2019)  
51 5 U.S. 137 (1803) 
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Thus, it can be concluded that USA has the values required for constitutionalism, but in the present 
scenario, due to the 2016 Presidential elections, the constitutional crisis has arisen with the election of 
the President Donald Trump. 

 

COMPARATIVE ANALYSIS OF CONSTITUTIONALISM IN INDIA AND USA 

Both India and USA are the greatest democracies in the world. The American Constitution is the first 
ever written constitution while the Indian Constitution is the bulkiest constitution written in the world. 
The American Constitution, at present has only 7 Articles and 27 amendments made so far, and it has 
been effective for more than two centuries, while considering Indian Constitution, it has 448 Articles 
in 25 Parts and 12 Schedules, and 103 amendments have been made in just 70 years. USA has the 
provision of dual citizenship, while India has only single citizenship. The USA follows two 
constitutions, one for the USA, while the other for each state comprising USA. USA has a Presidential 
form of government, where the elected President has the real powers and is not accountable to the 
House of Congress, while India has a Parliamentary form of government, where the President is 
indirectly elected and has nominal powers while the real powers is in the hands of elected Prime 
Minister and its Council of Ministers, and they are collectively responsible to the Parliament.52 

Despite differences between the Constitutions of both countries, they share some similar traits of 
constitutionalism. Both nations consider constitutional supremacy i.e. the rule of law is regarded as 
sovereign. The only difference between the two countries regarding the rule of law is that, the USA 
follows the ‘due process of law’ and India, ‘procedure established by law’, which was borrowed from 

the Japanese Constitution. The American rule of law has a wider concept and it gives authority to the 
judiciary to examine the constitutionality of any law or act, while Indian concept of rule of law is a 
narrower one, the judiciary has to follow the process which has been given by the law. The doctrine 
of separation of powers ensures harmony between the three branches of powers. Last, but not the least, 
the ‘amendability’ of the Constitution is a common trait of constitutionalism which is shared by both 

the countries. It keeps a constitution alive, as constitution is a living document which must keep pace 
with the changing times. The American constitution has been amended for only 27 times in two 
centuries, but the Indian constitution has been amended for whooping 103 times in just 70 years.53 

But at present, both the countries seem to be suffering from a constitutional crisis. The US Presidential 
elections in 2016 resulted in the victory of right-wing Republican leader, Donald Trump, who is 
charged with very serious sexual offences and he poses a great threat to the freedom of western media. 
The election of President Trump is under the suspicion of Russian interference and influence.54 Now 
coming to India, as discussed earlier that there is a difference between constitution and 
constitutionalism, though India has well written constitution, but it lacks true spirit of 
constitutionalism. Generally, it is seen that politicians who are charged with serious offences, are 
permitted to the law-making body i.e. legislature. In 2019 General elections, as per the data given by 
Association of Democratic Reforms, about 43 percent of the newly elected parliamentarians, have a 
criminal history, which poses great threat to the spirit of constitutionalism.55 Though, it is not the first 
instance of election of politicians that have criminal record, but the prime concern is that, such 
politician’s election is rising with the passing time. Now coming to the freedom of press in India, 

 
52 American And Indian Constitutions: A Study In Contrast, available at https://swarajyamag.com/ideas/american-and-
indian-constitutions-a-study-in-contrast (last visited on June 13,2019) 
53  Constitution of USA: Features, Comparison with Indian + other constitutions, available at 
https://www.civilsdaily.com/constitution-of-usa-features-comparison-with-indian-other-constitutions/ (last visited on June 
13, 2019) 
54  Susan B. Glasser, “Is This the Official Trump Constitutional Crisis?” The New Yorker, May 9, 2019 
55 43% newly-elected Lok Sabha MPs have criminal record: ADR, available at https://www.thehindu.com/elections/lok-
sabha-2019/43-newly-elected-lok-sabha-mps-have-criminal-record-adr/article27253649.ece (last visited on June 13, 2019) 

https://swarajyamag.com/ideas/american-and-indian-constitutions-a-study-in-contrast
https://swarajyamag.com/ideas/american-and-indian-constitutions-a-study-in-contrast
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https://www.thehindu.com/elections/lok-sabha-2019/43-newly-elected-lok-sabha-mps-have-criminal-record-adr/article27253649.ece
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India’s ranking in Press Freedom Index published by Reporters without Borders, has fallen to 140 in 

2019 from 138 in 2018. In comparison with the United States, US has too witnessed a decline in its 
press freedom, America’s ranking has dropped down from 45 in 2018 to 48 in 2019.56  Another concern 
is regarding judicial activism, that is being practised by the Supreme Court of India. The Supreme 
Court has begun the practice of judicial legislation, where it creates law, which disregards the doctrine 
of separation of powers. 

Thus, it is quite clear that both, USA and India, have the prerequisites required for the 
Constitutionalism. But at the present time, it is crystal clear that both country’s spirit of 

constitutionalism is in jeopardy. And to ensure the constitutionalism, we must first understand what 
constitutionalism is and realise its importance, then only constitutionalism can be preserved. 

 

CONCLUSION 

Constitutionalism is often neglected, because the general public don’t even know, what this term is. 

This is the major concern that we are facing today that people do not comprehend the term 
‘constitutionalism’, as a result they do not have basic understanding regarding constitutionalism. For 
a flourishing constitutional state, we must educate the general public so that they can internalize the 
spirit of constitutionalism. Though, India has a written constitution where the ideals like sovereignty, 
secularism, unity, liberty, fraternity and brotherhood are embedded into the very first page of our 
Constitution, but we, the people have failed to truly understand the spirit of these ideals, which forms 
the basis of constitutionalism. India does have all the prerequisites needed for constitutionalism, but it 
all comes down to the citizens of the country, if the citizens of the country do not fathom what’s the 

importance of the feeling of constitutionalism, then according to Plato, that nation will either 
disintegrate to tyranny, oligarchy or anarchy. Today in the modern world we see political leaders across 
the globe having dictatorial tendencies, using the constitutional powers in the most cunning way to 
turn constitutional democracy into autocracy and dictatorship and therefore today it is so more 
important to understand the idea of constitutionalism and be able to differentiate it from constitution. 

 

REFERENCES 

1. Domenico Amirante, Post-Modern Constitutionalism in Asia: Perspectives from the Indian 
Experience, 6 NUJSLR 213 (2013) 

2. Richard Bellamy, Political Constitutionalism: A Republican Defence of the Constitutionality of 
Democracy (Cambridge University Press, 2007) 

3. V.D. Mahajan, Jurisprudence and Legal theory (Eastern Book Company, Lucknow, 5th edn., 2016) 

4. Universal's Bare Act, The Constitution of India (LexisNexis, New Delhi, 1st edn., 2015) 

5. O.P. Gauba, Introduction to Political Theory(Macmillan India Limited, New Delhi, 6th edn., 2013)

 

 

 

 

 
56 Data of press freedom ranking 2019, available at https://rsf.org/en/ranking_table (last visited on June 13,2019) 
 

https://rsf.org/en/ranking_table


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

 

Page | 459  
 

CONTRIVING A DÉTENTE: ARBITRATION & JUDICIAL COURTS JOIN 
HANDS IN THE GLOBALISED BACKDROP 

- Shivangi Mishra1 

 

ABSTRACT 

It is undisputed that the regime of arbitration emerged as a result of the disenchantment caused by 
regressive procedural technicalities ingrained in conventional judicial functioning. Inflamed by the 

age of rapid globalization where personal autonomy and individual worth reigned supreme, 
arbitration appeared to be the most efficacious solution to vexatious litigation and unending legal 

quandary. The volcanic emergence of arbitration as one of the most popular dispute resolution 
mechanisms in the backdrop of a globalized landscape gave birth to a befuddling triangular 

relationship where the concept of arbitration, together with the theory of individualism sit astride on 
a seesaw facing the traditional judicial setup. For India to become a bustling centre of global 

arbitration, the misplaced notions of autonomy diffused by the unbridled theory of individualism 
shall be eliminated in order to unite arbitration and the judicial setup. In synchrony with the 

research theme, ‘Making India an Arbitration Hub’, it has been proposed throughout the course of 
the current academic excavation that the fusion of the advantages of the regimes of arbitration and 
judicial procedure and the entailing neutralization of their drawbacks would situate India on the 

map of bustling centres of international arbitration. The harmonious coexistence of the celebrated 
judicial mechanism and the outward-looking arbitral regime would embolden the justice delivery 
system by ensuring that one comes to the rescue of another whenever circumstances so demand. 

 

THE TRIANGULAR NOTIONS OF ARBITRATION, LIBERAL INDIVIDUALISM AND 
JUDICIAL COURTS: A THREE-SEATER SEESAW? 

Despite flourishing as unassailable juggernauts drenched in legal complexities and procedural 
accuracies, Courts spearheaded by the Judiciary have conceded to tender extra-judicial contraptions 
that thrive on interpersonal relationships and informal hearings. If we were to trace a singular reason 
behind the meteoric emergence of Alternative Dispute Resolution Mechanisms (ADR), our legal 
voyage would at once collapse on the impermeable rigidity and stifling legal stringency adopted by 
judicial courts. Arbitration is often touted as one of the most efficacious alternatives to regular judicial 
setup as it dilutes the rigours of legal method to arrive at ideals of participatory justice and objective 
findings in a framework that is not far removed from legal niceties. Arbitration is a mechanism that 
upholds legal courtesies albeit molding courtly frontiers to form a malleable structure that is flexible, 
consensual, expeditious and affordable. Most importantly, the arbitral device bestows on the parties to 
the conflict, the leeway of appointing an informed and impartial arbitrator of their choosing. Rooted 
in the principles of fairness, the device of arbitration has registered its worth by anchoring claims 
advanced by modern individualists. The current age of individualism orbits around burgeoning 
technological advancements, unprecedented trading linkages and lofty humanistic ideals. The abrupt 
expansion of the urban population has led to competing interests that often demand the intervention of 
a formal structure for resolution. Clouds of information technology have pervaded the legal system 
with cases ranging from cybercrimes to informational misfeasance. Resultantly, the burden on Indian 
judiciary has snowballed into an inescapable logjam. In the heyday of globalization, emphatic faith is 
reposed in an individual’s efficacy to forge his destiny. Quite evidently, the forceps of arbitration, 
mirror their faith in human competency and reason to arrive at an amicable settlement. The theory of 
individualism represents the mental framework of a generation that considers itself subservient to none 

 
1 Student, BA LLB (H), 4th year, Faculty of Law, Jamia Millia Islamia 
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but equal to everyone2.Little wonder does it ignite that the entire treatise on Alternative Dispute 
Resolution is founded on individual autonomy, to an extent that the parties play a decisive role in 
choosing an arbitrator who sits bedecked with the responsibility of pronouncing the award. In addition, 
the parties are licensed to delineate the structure of arguments to be advanced even if they run divergent 
to the rules of Evidence. The magic of Arbitration has been conjured on individuals to shield them 
from vexatious legal drama. Breaking down the concept of individualistic arbitration in crystallised 
verses, it plausibly appears that arbitration, reclined on the chariot of liberal individualism finds an 
escape from legal arithmetic.  

However, employing solemn words of caution, it has been averred by legal luminaries that the parties 
resorting to Alternative Dispute Resolution mechanisms must resist the temptation of locking horns 
with the inviolable judicial kingdom,  

“It is equally important that the balance is maintained by a recognition by the courts that just as 
arbitration exists only to serve the interests of the community, so also their own powers are conferred 
only to support, not supplant, the extra-judicial process which the parties have chosen to adopt.”3 

At a superficial level, the age of individualism in the context of arbitration would mean that the process 
is essentially grounded in the ideals of human privacy and personal autonomy. The process of ADR 
being characteristically private, ensures that confidentiality of resolutions is maintained. Adopting a 
technique where contrasting notions like active participation and personal autonomy are synthesized, 
arbitration ensures that individualistic pursuits prosper untrammeled.  

Judicial courts are often scathed by proponents of ADR as a nonchalant and contemptuous institution. 
However, the fiasco of overlooking the paternal judicial organ shall be averted lest the tower of justice 
shall collapse at once.  A studied analysis of the concept of individualism unravels a welcome 
possibility that shall prove to be instrumental in transforming India into a bustling arbitration centre. 
It becomes palpable that the mechanism of arbitration stands emboldened by the anchors of the theory 
of individualism. Coincidentally, it is inferable that the letter of law and spirit of harmony urge judicial 
courts and the process of arbitration to bury the hatchet and shake hands. As a corollary to the triangular 
relationship between arbitration, the theory of individualism and judicial methods, it is deciphered that 
in spite of being synchronous to the process of arbitration, liberal individualism appears antithetical to 
the procedure adopted by judicial courts thereby paving the way of a more personally informed 
procedure.  

 

THE SYNTHESIS OF ARBITRATION AND JUDICIAL MECHANISM: ENRICHING THE 
ROOTS OF ARBITRATION 

The conglomeration of judicial setup and arbitration would beget a formidable force in the globalized 
backdrop. At this juncture, it becomes noteworthy that arbitration is an offspring of the traditional 
judicial system and therefore can by no stretch of imagination, usurp the setting of a regular court. 
Welcomed as a progressive and elastic branch of the judicial system, arbitration adopts the 
fundamental features inherent in judicial functioning.  

Arbitration does not operate in complete isolation from the judicial system. The fact that the Arbitration 
Council of India is proposed to be headed by Supreme Court and High Court judges highlights that the 
process of arbitration and the judicial system is inextricably intertwined.  The passing of the Arbitration 
and Conciliation (Amendment) Bill, 2019, and the New Delhi International Arbitration Centre Bill, 
2019, are incipient steps in the pursuit of transforming the arbitration culture of India into an 
international arbitration hub. It has become conspicuous that more often than not, foreign companies 

 
2 Grant Peter, The Age of Individualism – Meeting the 21st Century’s Big HR Challenge (2013). 
3 Malhotra O.P., Law and Practice of Arbitration (1st edn, 2002, LexisNexis). 
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entering into business contracts with Indian companies prefer a foreign arbitration centre for dispute 
resolution, primarily due to lack of institutionalised arbitration in India. These newly passed Bills 
situate India, on a parallel footing with illustrious arbitration hubs such as the London Court of 
International Arbitration (LCIA), the Singapore International Arbitration Centre (SIAC) and the ICC 
International Centre for ADR. The Arbitration Council of India is to be headed by a chairperson who 
must have been a judge of the Supreme Court or Chief Justice of a High Court or a judge of a High 
Court or an eminent person, having special knowledge and experience in the conduct or administration 
of arbitration, to be appointed by the central government in consultation with the Chief Justice of India.  

The Supreme Court, for international commercial arbitrations, and the respective High Courts, for 
domestic arbitrations, may now designate arbitral institutions for appointment of arbitrators. An 
application for appointment of the arbitrator is to be disposed of within 30 days. Written submissions 
are to be filed within six months of the appointment of arbitrators. These new rules would bless Indian 
arbitration with an environment that is simplified, efficient, time-bound and hassle-free, consequently 
bringing them in tune with global practices and inviting a coterie of organisations to prefer India as 
the preferred arbitration destination4. Coincidentally, it can be gauged that judiciary plays the role of 
an active vigilante in arbitration.  

In addition to this, recourse to legal machinery becomes imperative for enforcing the arbitrator’s 

decision. Moreover, assistance from ordinary legal machinery ensures that the process of arbitration 
becomes effective by providing existing procedural and systemic legal blueprints.  

The endeavor to strike the chord of symphony must be premised on a healthy exchange characterized 
by self-restraint and control. Judicial courts as well as the system of arbitration must refrain from 
falling prey to overzealous and adventurist means of invading the territory of either of their 
counterparts, that is, the mechanism of arbitration must not be directed at toppling the age-old fort of 
judiciary. Congruently, judicial courts must not consider the novel concept of arbitration as a threat 
but nurture it by exhibiting the virtues of self-restraint.   

In the case, Kandla Export v. Oci Export Corporation 5 , the Supreme Court earnestly exhibited 
rectitude by giving paragons of self-restraint. At the same time, the Court took a pro-arbitration stance 
and refused to intervene by holding that the appeals with respect of arbitration proceedings are 
exclusively governed by the Arbitration and Conciliation Act, 1996 and thereby the provision of appeal 
enshrined in the Commercial Courts Act, 2015, cannot be used to circumvent the provisions of the 
Arbitration and Conciliation Act, 1996 in events where no appeal is provided under the provisions of 
the Arbitration Act.  

Further, in Ravi Arya v. Palmview Investments Overseas6, the Bombay High Court ruled that when 
remedies are available to the party seeking an injunction under the Arbitration and Conciliation Act, 
1996, an anti-arbitration injunction cannot be obtained to evade the provisions of the Act.  

Cementing its stance as the custodian of arbitration, the Delhi High Court, in Ssangyong Engineering 
& Construction v. NHAI7, opined that if a contract can be interpreted in two ways, it is not open for 
the court to interfere with an arbitral award, merely by virtue of the fact that the court prefers the other 
view, and that a court cannot substitute its view over that of arbitrators. 

These judgments affirm the fact that Indian courts have taken a thumping stance in favour of arbitration 
with strict adherence to the principle of non-interference with arbitral awards. Most significantly, the 

 
4  Financial Express, Making India an Arbitration Hub, (Oct. 2, 2019, 5:21 PM), 
https://www.financialexpress.com/opinion/making-india-an-arbitration-hub/1696506/. 
5 CIVIL APPEAL NO. 1661-1663 OF 2018 @ SLP (CIVIL) No. 28582-28584 of 2017. 
6 APPEAL (L) NO. 585 of 2018.  
7 CIVIL APPEAL NO. 4779 OF 2019. 

http://www.financialexpress.com/auto/new-cars/ssangyong/
https://www.financialexpress.com/opinion/making-india-an-arbitration-hub/1696506/
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Courts have taken proactive steps to ensure speedy execution of arbitral awards, thereby, augmenting 
India’s credentials as an arbitration-friendly regime that thrives on minimal intervention by national 
courts and speedy resolution of arbitration proceedings. 

The arbitration milieu in India has changed with reforms in third-party funding. The combined effect 
of the progressive steps taken in the two bills will equip the country to compete with contemporary 
international jurisdictions as a bustling centre of international arbitration. 

Painting the canvas of Arbitration with active preparedness, the Supreme Court, in the Bar Council of 
India v. AK Balaji case8, resorted to attributes of novelty by clarifying that the third parties in arbitral 
proceedings can fund the litigation and get repaid after the outcome. The exuberance displayed by 
Courts in endorsing arbitration would streamline the process of conversion of India into an arbitration 
friendly regime. The availability of third-party funding offers businesses an additional financial and 
risk management tool, while engaging in arbitration9. 

The 246th edition of the report of the Law Commission shows overwhelming propensity to tilt in favour 
of the union of arbitration and judicial courts on a framework that is based on mutual respect, 
indispensable interdependence  and self-restraint,   

“Within a working lifetime, international arbitration has become a business, not a calling, often 
involving very large sums, and bringing in its train substantial monetary earnings for all concerned. 
Perhaps inevitably, there has been a concurrent decline in the standards of at least some - certainly 
not all - of those who take part. It is no good wringing hands about this, for it is a fact to be faced, and 
part of facing them is to recognise that now the influence of peer pressure and indeed of simple honour 
has waned and some other means must be found of protecting this voluntary process from those who 
will not act as they have agreed. In the end, like it or not, only the courts can furnish this protection, 
and even the most enthusiastic proponents of party autonomy are bound to recognise that they must 
rely on the judicial arm of the state to ensure that the agreement to arbitrate is given at least some 
degree of effect. It is no good complaining that judges should keep right out of arbitration, for 
arbitration cannot flourish unless they are ready and waiting at the door, if only rarely allowed into 
the room.”10 

It is deducible that the final stages in an arbitral setup imploringly seek judicial intervention that 
promises to bridge the chasm between voluntary agreements and enforceability. The perplexed tone of 
the Law Commission expressed over seeking cooperation from judicial scales in order to effectuate 
the arbitral enforceability mechanisms can be assuaged by proposing an amalgamation of the judicial 
system and the modern regime of arbitration. In doing so, they would bury discord and coalesce their 
intrinsic benefits to transform India into a giant hub of Arbitration. An enhanced degree of judicial 
intervention, euphemistically, ‘judicial support’, would strengthen the base of arbitration rather than 

rupturing it. Judicial support in the arena of arbitration would ensure that procedural naiveties remain 
subdued. As a consequence of the fusion, the features of arbitration shall colour the rigid legal sphere 
with procedural laxity, unanimity, expediency and accessible justice.  

Moreover, domestic codifications reaffirm the faith reposed in the union of the procedures adopted by 
courts and the arbitral mechanism. Section 89 of the Code of Civil Procedure11 enumerates that the 
Court, may, discretionally, if possibilities of a consensual settlement twinkle bright, refer the dispute 
for settlement outside courtly rigours. Relying on the communications forged with agreeing parties 
and observations appropriated therefrom, the Court then refers the dispute for any of the prescribed 

 
8 AIR 2018 SC 1382. 
9 supra note 4.  
10 Law Commission of India, Report no. 246, 2014. 
11 Sec. 89, Civil Procedure Code, 1908. 
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arbitral modes delineated in clause (1) of Section 89, viz. arbitration, conciliation, judicial settlements 
including settlement through Lok Adalat or mediation.  

Section 89 presupposes the indispensability of arbitral hands to assist the drooping shoulders of the 
judicial courts by providing efficacious alternatives to the latter in the form of the four enlisted arbitral 
techniques. The Court, welcoming the support extended by the regime of arbitration, elucidated in the 
case, Salem Advocate Bar Association v. Union of India12, that the foundation of Section 89 of the 
Code of Civil Procedure implores the Courts to first try and examine if the instant dispute can be 
resolved by the arbitral wings. It was pronounced that being mindful of the dilatory characteristics of 
courtly practice, alternative dispute resolution mechanisms must be resorted to, when circumstances 
so indicate, in order to facilitate speedy justice, provide amicable settlement to disputes and 
expeditious disposal of suits. It is extrapolated that the letter of law in tandem with all-encompassing 
hues propagated by judicial magnanimity assimilate ancillary functions offered by ADR as tool of 
mitigating judicial delay, complexities and exorbitant costs. At this very juncture, the Court, aware of 
the absence of sanction wielding powers in the process of ADR made it crystal clear that, in case, after 
employing the alternative dispute resolution mechanisms, a plausible settlement seems a distant dream, 
the baton for dispute settlement is ultimately passed on to the judicial courts hence displaying 
harmonious coexistence. 

 

THE FUSION OF JUDICIARY AND ARBITRATION TACKLES THE GLOBAL 
LANDSCAPE WITH APLOMB 

Adequately acquainted with the advantages conferred by the judicial system with respect to firmness 
of procedure and certainty of enforceability, we move further in our expedition to quantify the benefits 
and shortcomings of the arbitration regime in order to weigh the efficacy of the proposed fusion of the 
judicial system and arbitration in the global landscape. 

The regime of Arbitration hints that the most prominent advantage it contrives is relieving the judiciary 
from arrears of cases. In the wake of cellular globalization of the economy, business transactions and 
commercial establishments have proliferated. Hopeless litigation, as feared by commercial giants, 
might embroil the parties in a saga of unending vexations. It is remarkable how the process of 
arbitration has emerged to supplement judiciary as a concerned governess who undertakes to perform 
ancillary roles. Hence, the viewpoint that arbitration and judicial mechanisms are intertwined becomes 
concretised.     

The process of Arbitration promises to uphold the element of agreement and choice as delineated by 
the parties. The essence of arbitration is that the parties for ‘right settlement’ refer some disputes to 
the Arbitral Tribunal of their own choosing, instead of taking recourse to a Court. It is noteworthy that 
recourse to legal machinery may also be necessary for enforcing the arbitrator’s decision. One of the 

most significant attributes of arbitration is that the procedure employed in arbitration is flexible. The 
parties to arbitration are given the leeway to determine the procedure to be followed. This ensures the 
participatory quotient of the process. The fusion would provide a peculiar interplay of rigidity and 
flexibility to make Indian arbitration system a promising centre of arbitral activity.  

In the globalized setup where business transactions galore, arbitration agreements would remain feeble 
sans a robust enforcement mechanism. In an era where individual autonomy has garnered frantic 
supporters, it becomes all the more crucial to strengthen notions of compliance. Respecting the sanctity 
of agreements and honoring awards are twin ideals that are vital for the health of the arbitration regime. 
Judicial courts would, at this stage, anchor the arbitral mechanism so as to ensure that it fructifies into 
an enforceable agreement that respects the sanctity of agreements in contractual fervour.   

 
12 AIR 2003 SC 189. 
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CONCLUSION 

The arbitration regime shall remain enfeebled sans judicial support. Conversely, judicial verdicts will 
be reduced to stoic and mechanical diktats in the absence of arbitration that simplistically, comprises 
of elastic agents of respite. Regressive procedure technicalities turn modern and efficacious when 
immersed in the colours of flexibility and unanimity infused in the process of arbitration. The coming 
together of arbitration and the judicial process would catapult the Indian arbitration landscape at the 
world stage as it would build a unique blend of rigidity founded on procedural technicalities and 
flexibility premised on notions of agreement and will. The fusion shall neutralize the drawbacks of 
either of the system and produce a reverberating symphony characterized by the contrasting elements 
of individual discretion and legal sanction.
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NEED FOR LEGISLATIONS & POLICIES FOR SAFEGUARDING WOMEN 
AGAINST CYBER CRIME 

- Prateek Goswami1 

 

ABSTRACT 

The technological advancements have unleashed new horizons of crime. Before the birth of the 
internet the concept of crime was somehow limited to, something physical or concrete which could 

be felt in real space or time. But after the development of internet and after the creation of the virtual 
space, the new dimension of crime has evolved. Cyber-crime has become a very prominent form of 
crime in the new technological era. In this respect, the vulnerability of the users has been a major 

concern. It has been a proven fact that whatever may the form of crime be, women are the most 
vulnerable class of the society. Cyber-crime has become a major concern for the countries 

worldwide. Mr. Antonio Guterres, while speaking to media on 14th of May 2018 said that when it 
comes to cyber-crime, we have much work to do and no time to waste.2 

The Indian Legislature enacted the Information and Technology Act, 2000 for the purpose of curbing 
out the menace caused by cyber-crime and prevent people to suffer from it. It has gone through many 

amendments and the most recent being in 2008, which was enacted in 2009. The whole research 
paper would revolve and try and find out answers to two main issues: 

1. Whether an effective legislation is in place to counter cyber-crime? 
2. Whether women have been vaccinated from the impacts of cyber-crime by the legislation and 

policies or is there an urgent need to implement new legislations and policies? 

The research methodology followed for the research is doctrinal. The whole research paper would 
be centered on finding answers to these aforesaid issues and suggesting measures for the 

improvement of the condition of women and for providing them proper immunity against cyber-
crime. 

 

 

INTRODUCTION 

Crime could broadly be termed as a violation of rights, be it be ‘rights in rem’ or ‘rights in personem’. 

Rights in Rem are generally those rights which an individual has against the society, whereas ‘Rights 

in personem’, are the private rights. There has been a constant change in the dimension of crime and 
hence crime is said to be dynamic in nature. For the very purpose of being in sync with this dynamism, 
there occurs the need of a proper legal framework. The advent of cyberspace has added a new 
dimension to the concept of crime and has evolved a new form of crime which is most effectively 
known as cybercrime. There is no specific statute which provides for an exhaustive definition for 
cybercrime. In India the Information Technology Act, 2000, is the statute devoted to the purpose of 
checking cybercrimes. The United Nations is working effectively in this direction with the support of 
its member nations for assuring proper cyber security. It has passed various resolutions for this purpose 
and has urged its member countries to come together to counter this menace. The countries have begun 
to feel the need to have laws against cybercrime as its threat is increasing day by day. The online 
transactions have increased, online share trade has been initiated, and social networking sites are 
controlling human minds which has made privacy and security of an individual more vulnerable. For 
the purpose of reducing this vulnerability a strong statutory provision is required. India has been ahead 

 
1 Student, BA LLB (H), 3rd year, Amity University, Chhattisgarh 
2 Published on United Nations official online page on 14th May 2018. 
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in this field compared to many other developing nations. The Information and Technology Act was 
enacted in the year 2000 and has gone through various amendments but the concern still remains that, 
has it been able to reduce the threat of cybercrime? The Act would be deliberated in the research paper 
and an appropriate answer would be searched for.  

Women have always been considered the most vulnerable class of the society and hence the research 
paper would be concerned about whether the women have been provided appropriate protection under 
the IT Act, 2000. 
 

 

ANALYSIS OF THE INFORMATION TECHNOLOGY ACT, 2000, ITS NEXUS WITH IPC 
AND THE LACUNAS 

The United Nations Commission on International Trade Law (UNCITRAL) felt the need for a 
legislation related to the cyber space. It adopted the Model Law which dealt with electronic commerce, 
in the year 1996 in order to bring uniformity in the law of various countries. In the year 1997, the UN 
passed resolution number 51/162 which urged all the states to enact and amend laws with consonance 
with the Model law which was passed in 1996. The IT Act, 2000 was made in consonance of the 
aforesaid UN Model Law. Hence the IT Act, 2000 mostly deals with subject which are mostly related 
to trade and E-commerce. It is mainly concerned with digital signatures, protection and securing 
databases. Although chapter XI of the Act deals with the offences but it is very restricted in its 
approach. It is not well defined as well. The main object of the Act has not been to declare acts as 
criminal offences and to declare punishments for committing those acts but rather its main object was 
to provide a legal framework for online transactions and digital signature. 

The object of the Act reads, “An Act to provide legal recognition for transactions carried out by means 
of electronic data interchange and other means of electronic communication, commonly referred to as 
―electronic commerce, which involve the use of alternatives to paper-based methods of 
communication and storage of information, to facilitate electronic filing of documents with the 
Government agencies.”3 

The object in furtherance to this reads that it has been enacted to amend various sections of Indian 
Penal Code, Indian Evidence Act, Banker’s Books Evidence Act and Reserve Bank of India Act as to 

matters which are related to this Act.4 However the concern is that there has only been a few sections 
in IPC which have a direct nexus with the IT Act 2000.  

After the amendment of 2013, sections for voyeurism5, stalking6 etc. were added in the IPC. The 
section for voyeurism is not gender neutral. It clearly starts with the words ‘Any Man’, and clearly 
protects only women against the crime of voyeurism. But if a man is a victim of this offence then there 
would occur a serious concern regarding the statute which must be followed to punish the offender. 
The same is in the case of stalking. The section again initiates with the words ‘Any Man’, this gain 
suggests that the section is not gender neutral. The men who are the victim of these two crimes may 
find it very tough to prove their point as the statutes are enacted in such a way that it disallows men 
protection under this section. Its Constitutional validity could very well be challenged as this clearly 
is in violation with Article 147 of the Constitution of India. But yes, if we talk about protection of 
women against cyber-crime then these two sections are in sync as these two sections provide special 
protection to women. The reason for this classification could very well be that women are often being 

 
3 Object of the Act as specified in IT Act, 2000. 
4 IT Act, 2000. 
5 Section 354C of IPC. 
6 Section 354 D of IPC. 
7 Equality Before Law 
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dominated by men and the body of women is often hyper sexualized. Therefore, they become prone to 
such offences like that of stalking and voyeurism. Hence, for the purpose of protecting them against 
this crime and to provide them with a special veil, these sections have been enacted through the 
amendment of 2013. 

Child pornography has been made a punishable offence through the IT Act8, however nothing has been 
mentioned about women. If a woman is forced or enticed to make a pornographic video then is no 
section as such under which the person could be punished. Many may argue that Section 67-A of the 
IT Act would cover this issues but the section only deals with transmission of the video or publishing 
the video and furthermore if we talk about women being the vulnerable section of the society then 
there exists the need to use the word ‘women’ in that section expressly. Again to mention Section 67-
A does not talk about the subject matter of the sexually explicit content and the manner in which it is 
made. It also does not uses the word women. If a woman is enticed into making of a sexually explicit 
content with her consent then it would not fall under the purview of rape9 but if that content is stored 
against her will then there occurs no section to protect her. If a woman is forced or enticed to be a part 
of a pornographic video which is not published or transmitted then it is hard to tell that under which 
section the offender would be punished. Section 67-B reads, ‘Punishment for publishing or 

transmitting of material depicting children in sexually explicit act, etc., in electronic form’ There exists 
scope to include women under the purview of this section as well. Women could be included within 
the purview of this section by including them under the sub-clause (c), (d) and (e). If women are 
provided protection under the aforesaid clauses then they would not be any more enticed to indulge in 
any sexually explicit content, they would not be abused online and no electronic record of own abuse 
could be transmitted.  

Criminal intimidation is another offence which is stated under IPC10. The matter of fact being that 
criminal intimidation could very well take place through any electronic medium. The Section 503 of 
IPC however does not talk about any criminal intimidation through any electronic medium. Multiple 
cases of blackmail could be found where a person has been intimidated or rather blackmailed online 
or through any other electronic device. Hence it is of urgent need that cyber laws are made in such a 
way or amendments in IPC are done in such a way that it protects the people from these offences. 

A very important essential of kidnapping is if a minor is enticed by the offender. 11  A minor is 
mentioned to be any person below the age of 16 if a boy and under the age of 18 if a girl. Now the 
point is that if a person is enticed through an online medium then there is no active mention for this 
term. Enticement could very well be through any electronic medium and hence this clause could very 
well be added. Similarly, inducement through any deceitful means is a key element for the offence of 
abduction.12 Any person could be deceived through any online medium and be abducted. The terms 
misrepresentation13 and fraudulent purpose14 has been included in the IT Act, 2000 but again they have 
a very limited domain. Misrepresentation has a vast domain, so is in the case of fraudulent purpose. 
But the scope for punishment has been restricted under the IT Act and hence there occurs the need for 
judicial precedents. There exists a fair amount of risk in judicial law making and judge made laws 
could only be used to fill gaps between the statues.15 Hence statutes are required to be made effective 
enough to minimize lacunas and reduce the scope for judge made laws.  

 
8 Section 67 B of IT Act 2000. 
9 Section 375 of IPC. 
10 Section 506 of IPC. 
11 Section 361 of IPC. 
12 Section 362 of IPC. 
13 Section 71 of IT Act, 2000. 
14 Section 74 of IT Act, 2000. 
15 The Nature of Judicial Process by Justice Cordozo. Yale University Press 1921. 
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Violation of privacy16 has been included in the IT Act, however its domain is very narrow. After the 
landmark case of Justice K.S. Puttaswamy v. Union Of India and Ors.17, the right to privacy has been 
recognized as a fundamental right. Although a very little has been done in Section 66 E of the IT Act, 
2000 for the purpose of protecting the privacy of an individual. Violation of privacy could even 
clicking pictures without the consent of an individual and transmitting it to other persons for the 
purpose of their viewing.  

The biggest issue which has come up is that the cyber space is limitless, so it is very tough to determine 
that at what point you need to restrict people so that it does not violate anyone’s right. If a person is 

exercising his freedom of speech and expression, there exists a point at which he should be restricted 
or else it may affect others. The determination of that point is very tough. For the very purpose of 
determining a point till which freedom of speech and expression could be exercised online, Section 
66A of the IT Act was enacted. Section 66A has always been a locus of debate regarding its 
Constitutionality. Section 66A states that if a person sends a message through a computer or any 
electronic device which is offensive or could cause menace shall be punished for a term period of three 
years. In addition to this it says that if the message sent by the person is false and he knows it to be 
false, contains hatred or ill will, and causes inconvenience to others, causes injury, damage, insult etc. 
then the person shall be punished with a term of three years. Now the problem is it lays down or rather 
it curtails Article 19(1)(a)18 of the Constitution of India. Article 19 falls under the Part III of the 
Constitution and is a fundamental right. Fundamental rights are inalienable rights19 and cannot be taken 
away by the legislature. The ‘Doctrine of Basic Structure’ was accepted by the Supreme Court in the 

case of Kesavananda Bharti Sripadagalvaru v. State of Kerala20. This doctrine states that any law 
which violates the Basic Structure of the Constitution has to be declared unconstitutional. Fundamental 
Rights form the Basic Structure of the Constitution and hence any law which violates the fundamental 
rights of the individuals needs to be declared unconstitutional by the Supreme Court of India. The 
Section 66A of the IT Act clearly lays down restrictions to Freedom of Speech of Expression and there 
has been many cases where the Section was challenged or was debated. 

The Case of Aseem Trivedi21 

Aseem Trivedi was a freelance cartoonist. In September 2012, he was arrested Section 66A of the IT 
Act, Section 2 of Prevention of Insults to National Honor Act, 1971 and under Section 124 of IPC. 
The most shocking was the charge of sedition against him. He made a few cartoons to depict 
widespread corruption in India. He replaced the four lions of the National Emblem with four wolves 
and replaced ‘Truth Alone Triumphs’ with ‘Corruption Alone Triumphs’. In another cartoon he 

depicted mother India being assaulted by parliamentarian and a bureaucrat. Later the charge of sedition 
was dropped and he was released on a bail bond of Rupees 5000. A cartoon made to depict a social 
evil and for the purpose of criticizing the government was declared anti national and a charge of 
sedition was filed against Aseem Trivedi. The essential of Section 66A of the IT Act are highly 
ambiguous and arbitrary and is upon the discretion of the authorities. 

The Case of Ambikesh Mahapatra22 

Ambikesh Mahapatra a chemistry professor from Jadavpur University was arrested on the night of 12 
April, 2012 for sharing a cartoon of Chief Minister of West Bengal and then Railway Minister Mukul 
Roy. He forwarded the email from the email address of a housing society and hence the secretary of 

 
16 Section 66 E of IT Act, 2000. 
17 AIR 2017 4161. 
18 Freedom of Speech and Expression. 
19 Kesavananda Bharti Sripadagalvaru v. State of Kerala. AIR 1973 SC 1461. 
20 AIR 1973 SC 1461. 
21 Published on The Guardian webpage dated 10 September 2012. 
22 Ambikesh Mahapatra and Anr. V. State of West Bengal. 
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the housing society was also arrested. They were arrested under Section 66A and 66B of the IT Act, 
Section 500 of IPC for defamation and under Section 509 for obscene gesture towards a woman and 
Section 114 of IPC for abetment. The primary section concerning the arrest being Section 66A of the 
IT Act. In this case it could well be observed that the scenario is being the same. Criticizing the 
government resulted in arrest of the individual. Hence Section 66A of IT Act was again in question. 

 

 

THE ROAD TO THE WATERSHED JUDGMENT 

There were several other cases recorder all across India. The elements of Section 66A were considered 
arbitrary and unfair. They were also considered to be ambiguous as terms such as ill will, hatred, 
inconvenience, and annoyance were not defined and cannot be defined as well. Finally, a writ petition 
was filed in the Honorable Supreme Court of India in 2015. In the famous and landmark case of Shreya 
Singhal v. Union of India23, the constitutional validity section 66A of IT Act was challenged and was 
held unconstitutional by the Supreme Court of India. This was a watershed moment in Indian judiciary. 

The Shreya Singhal v. Union of India Case 

Various concerns were raised regarding the arbitrary nature of Section 66A of the IT Act and its 
ambiguity. A writ petition under Article 3224 was filed in the Supreme Court of India in 2015. The 
main contention of the petitioner was that the Section 66A of the IT Act was violative of the 
fundamental right of freedom of speech and expression25 and right to equality26. The contention of the 
counsel on behalf of petitioner was that the restrictions laid under Section 66A were ambiguous and 
no proper definitions were provided for the terms used in the section. Restrictions on freedom of speech 
and expression are provided under Article 19 and the restrictions in Section 66A are not in nexus with 
those provided under Article 19. Section 66A is also violative of Article 14 of the Constitution as an 
unreasonable classification has been created by the legislature. The restrictions levied based on the 
classification between individuals who use electronic medium and who don’t use them is unreasonable. 

Based on these two basic contentions it was pleaded by the petitioner that the Section 66A of the IT 
Act shall be declared unconstitutional. The Honorable Supreme Court accepted the contentions and 
declared Section 66A of the IT Act as unconstitutional that it was violative of the fundamental right of 
freedom of speech and expression and right to equality. It was effectively held that the nature of the 
Section 66A was ambiguous and gave the authorities arbitrary powers. The words mentioned under 
Section 66A are not well defined and hence its interpretation was based on the interpretation of the 
authorities. The Section 66A was arbitrarily used by the authorities to their own benefit. It was also 
held that the essentials in Section 66A were not in consonance with the restrictions to freedom of 
speech and expressions laid under Article 19 of the Constitution of India.  
 

 

THE WAY AHEAD 

Commenting on posts and stories, tweeting, sharing posts and pictures etc. has become a trend. There 
has to be a restriction to ensure the safety of the citizens, integrity of the nation and to uphold the 
Constitutional values. Section 66A was enacted for this very purpose to stop people from spreading 
fake news, creating nuisance and insulting online users or harming the image and integrity of the 
nation. However, its arbitrary nature lead to it being declared as unconstitutional by the Supreme Court. 
It is evident that there has to be some sought of restriction on the social networking sites as well. The 

 
23 AIR 2015 SC 1523. 
24 Constitutional Remedies. 
25 Article 19(1)(a) 
26 Article 14 
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objective of the IT Act, 2000 is very clear and its objective is not to deal with criminal offences and 
hence a separate act shall be created for the purpose of governing cyber offences. Necessary 
amendments are to be done in Code of Criminal Procedure for the creation of a separate judicial 
structure for assuring justice to the victims of cyber-crime. As cyber cells are created to register 
complaints of Cyber-crimes, on the same note separate cyber courts could be created to ensure quick 
justice to the victims. As provision for fast track courts have been created, on the same basis provision 
for separate cyber courts could be created. Provisions must be made for banning pornographic films. 
Until and unless they would be banned there would be chances that women and children would face 
abuse and sexual harassment.  
 

CONCLUSION 

Cyber-crime is on rise. As per the National Crime Records Bureau (NCRB), 217 cases of cyber-crime 
were registered in the year 2007, 288 cases were registered in the year 2008, 420 cases were recorded 
in 2009 and 926 cases were recorded in 2010 under the IT Act, 2000. A total of 328 cases were recorded 
in 2007, 176 cases were recorded in 2008, 276 cases were recorded in 2009 and 356 cases were 
recorded in 2010 under the IPC, these matters were related to cyber- crime. The registered data 
provides an idea regarding the issue of cyber-crime, raising concerns over the efficacy of the laws in 
existence. As per the data of NCRB, 1791 cases were registered in 2011 under the IT Act and this 
number keeps on increasing. Another very disappointing fact is that no separate data is kept regarding 
women affected by cyber-crime. NCRB maintains the record of women victims of other crimes but no 
separate data is maintained when it comes to female victims of cyber-crimes.  

Cyber-crime has become a concern which has to be addressed immediately. Mr. Antonio Guterres, the 
Secretary General of the United Nations has very well understood the urgency to deal with the issue 
of cyber-crime and has member nations to act swiftly in this direction. The United Nations could only 
advice the member countries of which India is also a part and it cannot compel a law on us, as India 
being a sovereign nation has to power to deny any external interference. However, cyber law and safety 
of women is of paramount importance. There are frequent cases of stalking, voyeurism, body shaming, 
trolling etc. against women. It is a well-accepted fact that women are vulnerable towards offences. If 
a woman puts up a photo on her social media account which shows some part of her body then she 
faces many kinds of harassment from the users.  

The IT Act 2000 is an Act to govern E-commerce, online trade and digital signatures. Though a part 
of the Act is dedicated to describe cyber offences but that is not enough and has failed to provide 
adequate protection to women. As it has been shown in the research paper that there are no such 
specific section which talks about the protection of women. There are sections which criminalize child 
porn or harassment of children. There prevails a scope to include women under that section as well. 
There has to a ban on pornographic sites to make it sure that any sexually explicit content of a women 
is not published and transmitted and neither she is forced or enticed to engage herself into any such 
act. The same goes with the children. Porn ban would ensure that children are not forced to indulge 
into such activities and are protected from abuse. A stringent law is needed to be enacted so that women 
and children are safe.  

There exists an urgent need to enact a specific law for defining and punishing cyber-crimes. In this 
particular law there lacks the element to define offence and it is ambiguous in nature. A proper 
legislation has to be passed so that the threat of cyber-crime could be dealt with. The continuous rise 
in cases of cyber-crime is an alarming situation. This situation proves that the laws are not stringent 
and effective enough to deal with the menace of cyber-crime. The Indian Penal Code and the Code of 
Criminal Procedure also requires certain amendments to be in sync with the changing dimensions of 
crime. It cannot be left upon the Court to interfere and decide and set a precedent as a law. There has 
to be statutes and black letter law which could be relied upon and followed. Fast track Courts have 
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been initiated across the country for speedy trials. We have consumer forum for consumer grievances. 
So, on the same not we could very well have Courts dedicated to deal with cases of cyber-crimes. This 
would help in reducing the burden of Trial Courts and help in quick disposal of cases.  

The electronic world is a borderless space and to draw a limit is very tough. People are free to tweet, 
share pictures, make comments etc. but somewhere a line has to be drawn. A line has to be drawn 
between the Fundamental right of freedom of speech and expression and the reasonable restrictions. 
An access of one’s own right cannot be at the cost of other’s right. Rights are often accompanied by 
duties. While accessing a right one must be aware of the fact that it is his duty not be harm someone 
else’s right. Section 66A was enacted to control menace in social networking sites and to draw a limit 
to freedom of speech and expression but the section was quite ambiguous and arbitrary. It gave the 
authorities and the government excessive powers, as the terms used in the section were not well defined 
and those terms were interpreted as per the benefit of the government to put a check on people 
protesting against the government. The ones raising voice against the government were put behind the 
bars in the name of violation of Section 66A and said to have caused annoyance, spread hatred etc. 
This section had been an example of arbitrary actions of the government. The Supreme Court finally 
intervened and the Section 66A was declared as unconstitutional as it violated the fundamental rights 
of the people and was against the basic structure of the Constitution. A proper check has to be put, in 
consonance with the reasonable restrictions provided in Article 19 (2) of the Indian Constitution. There 
has to be a proper differentiation between sedition and criticizing the government.   

Hence it is concluded that the legislations in place is not enough to deal with the menace of cyber-
crime and no special protection have been provided to women to protect them against cyber-crime. 
There is much to be done on this regard so that females no longer remain the vulnerable class of the 
society and are vaccinated from the perils of cyber-crime.
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REGULATION OF ABORTION POLICIES: INDIAN PERSPECTIVE 

- Shailja Mishra1 

 

ABSTRACT 

“Induced abortion is not a method of family planning.” 

Abortions which are often condemned by many traditionalist sections of the society and religious 
scriptures are continued to be performed at large scale around the world. According to WHO 

around 25 million unsafe abortions take place worldwide each year with majority of them occurring 
in the developing nations and 4.7% to 13.2% of maternal deaths are caused due to unsafe 

abortions2. The rate of unsafe abortions is higher in countries which have strict abortion laws with 
fewer legal grounds. The women in such countries find other illegal ways to go through abortion 

which exposes them to various anonymous risks. India has been an early bird to recognize this fact 
and has ensured liberal abortion policies for its citizens. Ensuring good quality of reproductive 

health service to all citizens is the duty of each state and it also fulfills the sine qua non of article 21 
of Indian Constitution (right to life). The article examines how these policies have been ameliorated 

by the Indian Government from time to time. Albeit all these liberal policies in place, various 
research studies show that unsafe abortions are still taking place at large scale in India due to 
various socio-economic factors. The article explores these factors and various reasons given by 

abortion seekers. The article throws light on various standards set by the Indian Health Ministry. 
Unwanted pregnancy has been the most common reported reason for abortions which occurred 

either due to contraception failure or reluctance to use it. The contraceptive prevalence rate 
declined from 56% to 54% in 2015-163. The paper also examines various barriers to the use of the 

contraceptive methods. 

 

INTRODUCTION 

Abortion which can be technically defined as destruction of the fetus after its conception and before 
its birth is twisted between the medico-legal ropes. Abortion is an issue which has been touched upon 
by almost all the religions. The most crucial question which needs to be addressed by the courts in 
determining the abortion is ‘when does the life of fetus begins’. On one hand the conservatives view 

abortion as morally impermissible. The religions have portrayed that the life of a fetus begins 
immediately after its conception. The Hindu religion adopts the doctrine of ‘reincarnation’ which 

means the placement of the same immortal soul in different bodies during different births. The soul is 
placed into the fetus immediately after conception and it goes through many sufferings remembering 
all its deeds of previous births. This view is evident in the important mythological stories like 
“Mahabharat” wherein the fetus learns various principles of war when he is in his mother’s womb. 

According to the religious scriptures and philosophers God is the creator of life and he only can take 
it away. The mother also cannot exercise any exclusive control over the life of the God’s creation. The 
killing of the fetus is regarded as highest of the sins by most of the religions and some of them regard 
it a sin as big as killing a priest4.  

On the other hand is the liberal view which holds that life does not come into existence until the fetus 
comes out of its mother’s womb. These two conflicting views place the lawmakers into a dilemma 

 
1 Student, BBA LLB, 2nd year, ICFAI University, Hyderabad 
2 https://www.who.int/news-room/fact-sheets/detail/preventing-unsafe-abortion. 
3 National Family Health Survey (NFHS-4), International Institute for Population Sciences Deonar, Mumbai 400 088, 
2015-2016. 
4 http://www.legalservicesindia.com/articles/pregact.htm. 

https://www.who.int/news-room/fact-sheets/detail/preventing-unsafe-abortion
http://www.legalservicesindia.com/articles/pregact.htm
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which has been mitigated to some extent by the Indian courts through interpretations in the light of 
principles of natural justice. The major issue of debate which arises due the conflict between these two 
types of views is that whether the fetus’s right to life will prevail over the mother’s right to life or vice-
versa. The Indian courts have given preference to mother’s right to life following the International 

Human Rights Law which states that, ‘a person is vested with human rights only at birth and an unborn 

fetus is not an entity with human rights’. Abortions are of four types a) Natural b) Accidental c) 
spontaneous d) Induced. The first three kinds of abortions are not punishable except the last one i.e. 
Induced Abortion.  

According to census 2011, 48.5% of the total Indian Population is comprised of females.5 According 
to the SRS 2016 data the total maternal mortality rate has come down from 301 in 2001-2003 to 130 
in 2014-2016. According to National Family Health Survey 2015-16 the Total fertility Rate (TFR) is 
2.4 in Rural India and comparatively lesser i.e. 1.8 in urban India. The TFR has been higher in rural 
India due to early age marriages among the village women and their reluctance to use contraceptive 
methods. The total fertility rate has declined over years with 3.4 in 1992 to 2.2 in 2016. Of all the 
abortions performed 52% of them were performed in private, 20% in public health centers and 26% 
by the woman herself.6 The fact that a significant portion of abortions are performed by the woman 
herself poses a threat to the reproductive health of the woman and contributes to the maternal mortality 
figures. Also only 79% of delivery took place in the health centers. High travelling costs, delivery 
costs and family restrictions were the main reasons behind these deflections from the health centers.  

 

LAW AND POLICY DEVELOPMENTS 

The duration between 1950 and 1960 showed a huge scale of abortions taking place worldwide. 
Following this the women’s liberation movement gained steam in 1960s and the reproductive rights 

of women took the centre stage. The liberation of abortion rights gained momentum with U.S 
legalizing abortions after the landmark case of Roe VS. Wades 19737. According to a Guttamacher 
Institute report (2017) 42% of woman of reproductive age live in countries with restrictive abortion 
laws and 93% of such countries are in developing regions8.  

In India, abortion was criminalized under the India Penal Code 1862. Section 312 of IPC defines the 
offence of ‘voluntarily causing a miscarriage’ which is synonymous with ‘criminal abortion’. The 

section punishes any person who causes another woman to miscarry as well as the woman seeking the 
abortion intentionally. The section makes distinction between the woman who is ‘with the child’ and 

the woman who is ‘quick with the child’. The woman is said to be quick with the child when the 
movement of the fetus is felt by the mother and the degree of punishment is higher if the miscarriage 
is caused to such woman. However, the offenders are exempted when the miscarriage is caused in 
good faith to save the life of the woman.  

In 1964 the Indian Government acknowledged the fact that illegal abortions were taking place at large 
scale in the country and were performed by untrained professionals in unhygienic conditions. The 
Shanti Lal Shah committee was formed in the same year to scrutinize the issue in detail. Motivated by 
the fact that various countries across the world experienced rise in number of legal abortions after 
liberalizing their abortion laws the committee recommended to liberalize abortion laws in India. The 
Medical Termination of Pregnancy bill was introduced in 1969 in Rajya Sabha and came into force on 

 
5 http://censusindia.gov.in/2011-Common/CensusData2011.html. 
6 National Family Health Survey (NFHS), International Institute for Population Sciences Deonar, Mumbai 400 088, 2015-
2016. 
7  https://www.guttmacher.org/gpr/2018/03/roadmap-safe-abortion-worldwide-lessons-new-global-trends-incidence-
legality-and-safety. 
8 https://www.guttmacher.org/report/abortion-worldwide-2017. 
 

http://censusindia.gov.in/2011-Common/CensusData2011.html
https://www.guttmacher.org/gpr/2018/03/roadmap-safe-abortion-worldwide-lessons-new-global-trends-incidence-legality-and-safety
https://www.guttmacher.org/gpr/2018/03/roadmap-safe-abortion-worldwide-lessons-new-global-trends-incidence-legality-and-safety
https://www.guttmacher.org/report/abortion-worldwide-2017
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1st April 1972. The Act broadened the spectrum of abortion laws; however it mandated certain terms 
and conditions to be followed. Section 2(d) requires only a registered medical professional who possess 
necessary qualifications and training to perform the Abortion. According to the act only obstetrician, 
gynecologists and allopathic physician who have the bachelor’s degree in medicine or surgery can 

perform the abortion. They should have a) received certification b) undergone training and c) 
performed five independent abortions. Section 39 of the Act lays down various circumstances when 
the abortions can be performed 

i. When there is threat to the mother’s life. 
ii. When there is threat to the mental and physical health of the woman. 

iii. When there are chances of fetal impairment. 
iv. When there is contraceptive failure. 
v. Risk of health of women due to her actual or foreseeable environment. 

vi. In cases of pregnancy due to rape. 

Under the MTP Act 1971, abortion could be sought only up to 20 weeks and a second doctor’s approval 

is required when the pregnancy exceeds 12th week. The act was amended in 2000 to expand the scope 
of abortion providers and including primary health providers into its ambit. Earlier the abortions had 
to be provided only by the secondary and tertiary health care systems. After this amendment the 
primary health care systems also became eligible to provide abortion up to 8 weeks of pregnancy. 
However, the government failed to ensure whether these primary health care centers and providers 
were well equipped and trained respectively or not.  

Another amendment was made to the Act in 2002 which decentralized regulation of abortion facilities 
from state level to district level which empowered the local government to regulate the abortion 
services more closely10 . This amendment also streamlined the registration of abortion providing 
facilities by speeding up the process of their certification and making the certifying procedures time 
bound. The amendment also legalized the medical abortion methodology by approving the use of 
misoprostol and mifepristone drugs up to 7 weeks of gestation in an approved facility.  

The next 2003 amendment provided further flexibility by allowing the providers with emergency 
backup to prescribe these medications outside their registered medical facility. The latest amendment 
which came in late January 2020 has raised the upper limit of seeking abortions from 20 to 24 weeks 
for certain categories of women like rape survivors, victims of incest, differently able women and 
minors. The failure of contraception defense which was earlier available only to ‘married woman or 

her husband’ has now been replaced with ‘any woman or her partner’. It also strengthens the privacy 

provision by prescribing the punishment of imprisonment up to one year for the offenders. The 
particulars of the woman can only be revealed to the persons authorized by law and no one else11. 
However, there is nowhere given the definition of what will constitute grave injury or substantial risk 
to the mental or physical health of the women. It is left upon the interpretation of the health provider 
who shall follow some guidelines given in the Act while making such determination12.  

Most common Abortion methods  

i. MVA or EVA (Manual Vacuum Aspiration or Electronic Vacuum Aspiration) - These are 
minor surgical methods which are used to evacuate the contents of the uterus through cannula 
that is attached to a vacuum source. It is a simple procedure and the degree of risk is very low. 
Some minor complications may arise like bacterial infection or minor injury to the uterine or 

 
9 https://indiankanoon.org/doc/634810/. 
10 Siddhivinayak S Hirve/Abortion Law, Policy and Services in India: A 
Critical Review, An international journal on sexual and reproductive health and rights, 27th April 2005. 
11 https://www.prsindia.org/billtrack/medical-termination-pregnancy-amendment-bill-2020. 
12 https://www.orfonline.org/expert-speak/india-new-abortion-law-progressive-human-face-62023/. 

https://indiankanoon.org/doc/634810/
https://www.prsindia.org/billtrack/medical-termination-pregnancy-amendment-bill-2020
https://www.orfonline.org/expert-speak/india-new-abortion-law-progressive-human-face-62023/
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cervix line which can be cured afterwards. According to WHO each year 4.7%-13.2% maternal 
deaths are due to unsafe abortions globally. In India 8% of the Total Maternal Mortality Rate 
are due to unsafe abortion. No contraceptive is 100% effective hence safe abortion service is 
necessary. WHO has recommended use of MVA and EVA technologies for carrying out 
abortion services as they are safer to use as compared to the Dilation & Curettage method.13 
This method can be used up to 12 weeks of pregnancy and is 98% successful in all cases.  

ii. Dilation and Curettage method- it is a method in which the cervix is dilated and the uterine 
lining can be scraped with a curette which is a spoon shaped instrument to remove abnormal 
tissues. It is safe and effective for second trimester abortions (13-20 weeks of pregnancy). 
Second trimester abortions form a small portion of all induced abortions (9%-11%), however 
2/3rd of all complications occur due to these abortions. It requires special training and 
equipments. It requires a second opinion of the medical practitioner. Primary health care 
centers are prohibited to use this method of abortion. World Health Organization and 
International Federation of Gynecology and Obstetrics have recommended the abandonment 
of this technique even by the hospitals which are well equipped and upgraded.  

iii. Medical Methods of Abortion- this method can be used up to seven weeks of pregnancy. It 
involves the use of two drugs i.e. mifepristone and misoprostole. The success rate of this lies 
between 95%-99% if used in the correct manner. It requires minimum technical and 
instrumental assistance. Also there is no risk of cervical or uterine injury. WHO in 2014 has 
recommended use of this method in the second trimester pregnancy by using combination of 
these drugs to terminate it.14 

 

ISSUES AND CHALLENGES 

1. Ineffectual abortion service delivery- the formulation of the liberal abortion policies in India 
gave rays of hope to the distressed women undergoing abortions. This move was driven towards 
cutting down the maternal mortality rate of India. Notwithstanding all these policies and 
amendments, India is reported to have 6.4 million abortions every year. Unsafe abortion is the third 
major cause of maternal mortality with 8% of maternal deaths occurring due to unsafe abortion15. 
The government of India has only focused on formulation of policies and failed to address the real 
challenges and issues faced by its people. Along with the state, the medical fraternity also lacks 
the ethics and standard of quality care to be observed during the treatment of the patient.  Public 
discussion on this issue is rare and information on quacks is not easily accessible.  
According to latest report the majority of abortions were performed in private sector (52%), 20% 
are performed in public sector and 26% by the women themselves which is an alarming number16. 
The private facilities are relatively better equipped with complete sets of MVA than public 
facilities hence offering high degree of safety. The private health providers are reported to be 
amicable and maintain secrecy. However, there have been reported clustering of the private 
facilities in socio-economically developed districts, thus depriving the rural women quick and 
easier access to these facilities. The transportation cost summed up with the exorbitant fees 
demanded by the private entities coerces many rural women into a situation fraught with danger. 
The public facilities have greater reach in the rural areas but only small number of PHCs offer this 

 
13 https://www.who.int/news-room/fact-sheets/detail/preventing-unsafe-abortion. 
14  Ministry of Health and Family Welfare Government of India/Comprehensive Abortion Care training and service 
guidelines,  Second Edition 2018  
15 Susheela Singh Rubina Hussain Chander Shekhar Rajib Acharya Ann M. Moore Melissa Stillman Manas R. Pradhan 
Jennifer J. Frost Harihar Sahoo Manoj Alagarajan Aparna Sundaram Shveta Kalyanwala Haley Ball/Abortion 
&Unintendedpregnancy In Six Indian States, Guttmacher Institute.  
16 National Family Health Survey (NFHS)/ International Institute for Population Sciences Deonar, Mumbai 400 088, 2015-
2016. 

https://www.who.int/news-room/fact-sheets/detail/preventing-unsafe-abortion
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facility due to lack of equipments and trained providers.17 The public facilities providing this 
facility put gestational limits beyond which they refer the seeker to better equipped facilities. There 
has been reported inimical attitude of public providers towards women and lack of counselling due 
to which most of the vulnerable women are pushed towards informal sector which is often unsafe. 
In the study carried out by Abortion Assessment Project in 2000, only 24% of all private facilities 
were registered. The MTP Act 1971 mandates the providers and facilities to be certified. The 
unregistered facilities were also providing abortions with only few certified providers. The reasons 
for not seeking certifications were bureaucratic delays, application processing delays, inspections 
etc. However the main reason behind could be their endeavor to escape accountability18. The MTP 
Act also requires reporting of the cases on monthly basis. The reporting was high in public 
facilities, low in registered private facilities and negligible in unregistered private facilities.  
About 80%-90% abortions take place in the first trimester pregnancies. However the use of D&C 
technique is higher which is recommended to be used only during second trimester pregnancies. 
Use of MVA or EVA methods is low although they are recommended by WHO as safer methods. 
Since early 2000s Medical abortion methods are readily available and are increasingly used. WHO 
recommends that these methods prove to be efficient if used in the right manner. However 3 in 4 
women acquire these drugs from chemists and informal providers who do not ask for any 
prescription. These informal providers do not provide any medical guidance about the accurate use 
of the drugs which leads to many post pregnancy complications like abnormal bleeding and 
incomplete abortions.19 There is a need to provide the women with accurate information related to 
the use of the drugs so that they can prevent its perilous effects.  

 
2. Sex Selective Abortions- one of the conventional challenges is that of pre-determination of sex 

and later abortion of the female fetuses. The birth of a son in a Hindu family is much awaited as 
he is obliged to perform certain social obligations. The ancient belief system still finds space into 
many social groups in India. Birth of a son is considered to pave a way to the heaven for his parents. 
He is responsible for continuing the family line and performs various death rites. The sex ratio has 
been declining in India in the past few decades due to the decreasing number of female child. 
Considering this, the Indian Government passed Pre-Conception Pre-Natal Diagnostic techniques 
Act, 1994 (PCPNDT) which prohibits the use of ultra-sonography test to determine the sex of the 
fetus. However, the use of these tests has increased over the years from 24% to 61% in 2015-16. 
These tests are more likely in women with no sons20.  
The research study by the NGO CEHAT in 2000 revealed the prevalent use of sex determination 
tests in many parts of India especially in Maharashtra and Rajasthan. The Supreme court of India 
laid down various guidelines and reprimanded the government for its failure to address the issue 
but all in vain. Sex selective abortions have continued to take place in various registered as well as 
unregistered clinics. The concerned seekers tend to hoodwink the authorities by undergoing 
abortion and ultrasound in two different clinics without letting them know21. They use these 
techniques to get respect in their family, to save their family’s honor in the society, to save their 
married life, to get a violence free married life etc. These women were supported and encouraged 
by the family members to seek abortion when there was a female fetus. Women who are mothers 
of one or more girls avoid contraception in the hope getting a son. Many women seek abortions in 

 
17 https://www.guttmacher.org/news-release/2017/national-estimate-abortion-india-released. 
18 Ravi Duggal And Sandhya Barge/ Abortion Services In India Report Of A Multicentric Enquiry, Abortion Assessment 
Project India. 
19 Susheela Singh, Chander Shekhar, Rajib Acharya, Ann M Moore, Melissa Stillman, Manas R Pradhan/The incidence of 
abortion and unintended pregnancy in India, 2015, The Lancet Global Health, (Volume 6) Issue1 , January 1( 2018). 
 
 
20 Health Watch U.P., Bihar/Abortion Assessment Project India- State Level Dissemination Meeting, 2nd September 2004. 
21 K Iyengar, SD Iyengar / Reproductive Health Matters 2002;10(19):54–63 

https://www.guttmacher.org/news-release/2017/national-estimate-abortion-india-released
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the name of family planning in order to get desired number of children of desired sexes.  Although 
the Supreme Court having iterated in its various judgments the fanciful thoughts about a girl child 
and the misuse of the medical technology, clandestine female infanticide still revolves around in 
many segments of the Indian society.22   

 
3. Barriers to Contraception- accelerating the use of spacing methods like contraceptives and IUDs 

is the goal of family planning programs in India, however has a low success rate. Most of women 
are aware of these methods but refrain from its use because of various dogmatic beliefs. The 
doctors too fail in providing the right medical counselling of these methods especially in private 
facilities. There also has been reported lack of contraceptive supplies in various health centers; 
however the public sector has larger stock as compared to the private sector. According to National 
Family Health Survey 2015-16, the contraceptive prevalence rate has declined from 56% to 54%. 
Only 47% of women using modern contraceptive methods are informed about its possible side-
effects. Unsupportive attitude of the husbands also contribute to this problem. 3 in 8 men believe 
that contraceptive is women’s business and they should not worry about it. Instead of spacing 
methods, female sterilization is more prevalent with 36% of married women going for sterilization 
and only 7% of men are sterilized23.  
Sterilization is done after a long time and mostly when women procreate desire number of children. 
The young couples avoid using contraceptives due to the pressure from the family members to 
produce children in the early age of marriage. If they take too much time in having a child after 
marriage, their relationship and fertility is doubted. The preference of a son also hinders the use of 
contraceptives and the woman keeps on giving births like a machine until she gives birth to a male 
child. Spousal communication on the issue of family planning in many backward areas is very 
limited and men consider it is not their responsibility. If a husband supports his wife in family 
planning he is ridiculed by the villagers and his peers. Many people are reluctant to know about 
the contraceptive methods because they feel shy to discuss sexual issues and family planning 
methods. The fear of the side-effects of the contraceptive pills also discourages its use. These side-
effects may be weight gain, cervical cancer, heavy bleeding, irregular menstruation cycles, 
vomiting, stomach ache and in some cases infertility. Husbands avoid use of condoms because 
they report that it inhibits their sexual pleasure. Many of them reported that condoms are highly 
unreliable as they can break any time leading to unwanted pregnancy. People are also afraid that if 
not disposed properly, the used condoms can come under the reach of their children24.  
 

4. Consent of the women restrained by closed ones- Section 3(4) of MTP Act states that for the 
termination of a pregnancy only women’s consent is required except in case of a minor or unsound 
woman whose guardian is authorized to give the consent on her behalf. However, many cases have 
been reported in which the doctor has demanded the woman seeker to provide her husband’s or 

family member’s consent. The doctors in the rural areas ask for the consent of the family because 
they fear that the family members of the woman can create ruckus afterwards.  
Some doctors show unsympathetic attitude towards women especially towards unmarried or single 
women and ask for their parent’s consent. These women often do not return and seek abortion from 

informal providers. In most of the cases the decisions related to abortion is taken by the family 
members. Women who do not want to abort concerning the related risks are induced by their family 
members. Indian courts have often reaffirmed the exclusive right of the woman to undergo abortion 
and have reprimanded various health and police departments for sending away the rape survivors 

 
22 Centre For Enquiry Into Health vs Union Of India & Others, Writ Petition (civil) 301 of 2000,  10 September 2003. 
23 National Family Health Survey (NFHS)/ International Institute for Population Sciences Deonar, Mumbai 400 088, 2015-
2016. 
 
24 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5802376/. 

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5802376/
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to get the consent of the judicial magistrate for abortion. Courts decisions have consistently 
confirmed that a provider does not require spousal consent and that spousal consent requirements 
rob woman of her bodily autonomy and equality. 25 

 

CONCLUSION 

After many policies, social campaigns, amendments and court’s judgments the prevailing abortion 

practices have not shown any improvement. Unsafe abortion related deaths are still occurring at large 
scale in India. Though maternal mortality rate and total fertility rate have shown improvement over 
the years, issues like men sterilization rate, ultrasound tests for sex determination, contraceptive 
prevalence rate has brought in dissatisfaction and challenges. The parliamentary wisdom used in 
making these rules and regulations should also be used for making their strict implementation. The 
government as well as the health sector has miserably failed in various fields to ensure good quality of 
reproductive health to its citizens.  

 
It is a known fact that India is the second most populated country in the world. In this regard the 
number of trained and certified health providers and number of certified facilities is very low especially 
in rural areas. PHCs which have greater reach in the rural India lack well equipped facilities and 
infrastructure. There is an urgent need for increasing number of health providers and facilities. The 
Government of India should also be capable enough to ensure that the facilities are well equipped with 
the relevant instruments to be used in abortion process. There should be regular inspections in the 
health facilities which are not registered but are providing abortions in a secret manner. Rules have 
been implemented to expedite the registration procedures of the facilities; however the unnecessary 
fear among the providers should be removed by making them aware. The awareness among these 
providers should also be made in case of consent requirements so that the grievances of the women 
are lowered down.  
 
WHO recommends the use of MVA and EVA methods but their use is less in India as compared to 
D&C which is not safe. There is shortage of MVA and EVA instruments. Health providers are using 
D&C methods in the first trimester pregnancies in which such use is prohibited. The use D&C method 
is often avoided by health facilities that are well equipped but in India the lower level facilities are also 
using this technique. All these issues are alarming and it is high time for the health sector to adhere to 
the ethics and norms of its profession and not play with the patient’s life. The health sector should take 
strict action against the offenders. Another area of issue is that women are increasingly using medical 
methods of termination by obtaining the drugs without any prescription and guidelines from informal 
providers. Strategies should be formulated to make these women aware of the correct method of the 
use of these drugs so that maximum fatalities are avoided.  
 
Violation of the PCPNDT 1994 is happening on a large scale. With social campaigns like ‘Beti Bachao 

Beti Padhao’ the government has attempted to reduce sex selective abortions. Courts have also 
affirmed the importance of a girl in a person’s life. With women empowerment regime and many 

women occupying major positions in many important fields, people are now realizing the power and 
capability of a woman. However many socio-economically backward classes are still entwined in these 
stigmas. Strict implementation of the PCPNDT act should be carried out. People aborting female 
fetuses and giving it the name of family planning should understand that female infanticide is not a 
method of family planning.  

 
25 https://www.thehindu.com/news/cities/chennai/access-to-safe-abortion-remains-a-challenge-says-
study/article26392031.ece. 
 

https://www.thehindu.com/news/cities/chennai/access-to-safe-abortion-remains-a-challenge-says-study/article26392031.ece
https://www.thehindu.com/news/cities/chennai/access-to-safe-abortion-remains-a-challenge-says-study/article26392031.ece
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The determination of sex of the child in the womb is dependent on the male’s chromosome but 
unfortunately the women have to bear all the blames and tortures of the society for not having a male 
child. Awareness should be created in this field to encourage the woman to fight against these 
atrocities. The manner in which the status of a woman is perceived by the family members is dependent 
upon the manner in which she is treated by the husband. Husbands should realize their responsibility 
towards their wives and should support her in all possible ways. Men should be motivated to use 
contraceptive and sterilization methods to prevent their wives from dangerous abortion procedures. 
Present situation of the country can only be altered through a combined effort of the government, 
health sector, common people, police authorities and social workers. 
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DRONE STRIKES: UNCONVENTIONAL WARFARE 

- Mohd. Ata Hasan1 

 

ABSTRACT 

The complex relationship between War and Human rights has changed over time and its evolution 
has gave birth to many new challenges. The nature of contemporary warfare has changed due to 

technological innovations, specifically, the use of Unmanned Aerial Vehicle or simply, ‘drones’. In 

the modern history of wars, drones have revolutionised the patterns of wars. 

Drones are used for targeted killing and signature strikes by states, and these are the common 
solutions to rising terrorism concerns and asymmetric conflicts. Drones have also dehumanized war 

and enabled more lethal force than ever before in history of mankind, by the use of aircrafts, 
removing combatant from the battlefield. There are many consequences faced by humanity because 
of such drone attacks. Civilians are attacked without any fault at their part, they and their families 
have to go through many psychological and physical traumas for a long period in their lives. Not 

only humans, but also environment has to go through serious implications. The concern which rises 
out of drone strikes have been progressively encoded into International Laws through various 

treaties and conventions. 

The paper reviews the thousands of lethal drone strikes conducted since 2001 violate the 
International Human Rights, and. This paper will start off by providing the basic concept of human 
rights, its background and some notable drone strikes in the history of drone attacks. Furthermore, 

we will see the challenges imposed by the drone strikes, in which we will see the consequences faced 
because of them. Additionally, the text explores how the human rights are killed by the rigorous 

drone strikes on an international level, its implications on International law and some other rights 
curtailed because of them. 

Keywords: Unmanned Aerial Vehicle, War, International Human Rights Drone strikes. 

 

INTRODUCTION 

A new type of warfare has developed since the turn of the century. Recently, a number of states have 
resorted to the use of remotely piloted aircraft or drone, as a means of targeting terrorists and militant 
groups. The remote nature of the drones helps them to be lighter, smaller and less expensive than the 
conventional aircrafts. Not only this, but also, they can overfly areas which are otherwise too risky, 
and this ads as a key to their success. They have revolutionised the nature of war, by becoming the 
most utilised, desired as well as successful military advances in the history of mankind.  

But this technological advancement in the field of military warfare has some serious impacts on human 
rights. Originally drones were used for surveillance but over a period of time they evolved as a weapon 
of lethal force. Carrying laser guided munitions, drones enable precision strikes while taking the lives 
of human beings at a large scale. 

 The way drones work within the modern world increases the risks of civilian’s human rights, 

specifically saying, and their right to life. As this technology is spreading worldwide, the International 
System must situate this within the human rights obligations, specially the International Humanitarian 
Law and the International Human Rights Law.  

With regard to the increased usage of drone airstrikes all over the globe, this paper investigates its 
conduct with respect to the human rights. 

 

 
1 Student, BBA LLB (H), Galgotias University 
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CONCEPT OF HUMAN RIGHTS 

Rights are the demand or desires of people for their self-development. These are the basic standards 
without which people cannot live with dignity in the society. Human rights are the basic rights and 
freedoms to which all the humans are entitled. Violating someone’s human right is like treating him 
or her as if they are not human being2. These are natural rights inherited by birth but are not guaranteed 
by the statutory law. The state is under obligation to protect and promote human rights of its citizens. 
Human rights include the right to life and liberty, freedom from slavery and torture, freedom of opinion 
and expression, the right to work and education, and many more. 

Certain obligations have been laid down by the International Human Rights Law to act in certain ways 
or to refrain from certain acts, in order to promote and protect human rights and fundamental freedoms 
of individuals or groups. 

Historical Perspective of Human Rights 

The most important step towards promoting human rights was taken by adopting the ‘’Magna Carta’’ 

in the middle age. It was a constitutional charter adopted by the King John in1215 A.D. and was 
reaffirmed by King Edward III.3 Magna Carta required the King to renounce certain rights, respect 
certain legal procedures and accept that the will of the King could be bound by the law. 

Universal Declaration of Human Rights (UDHR)  

The Universal Declaration of Human Rights (UDHR) is a non-binding declaration which was adopted 
by the United Nations General Assembly in the year 1948, partly in response to the barbarism of World 
War II. The UDHR urges member nations to promote a number of human, civil, economic and social 
rights, asserting these rights are part of the "foundation of freedom, justice and peace in the world".4  

Universal Declaration of Human Rights consists of a preamble and 30 Articles setting forth the basic 
human rights without any discrimination. The Declaration contained general definitions of two types 
of rights mentioned below: 

 Civil and Political Rights stated in Article 3 to 21 such as right to life, right to freedom, right to 
nationality, right to own property, right to freedom of opinion and expression, freedom of thought, 
conscience and religion, bright to take part in the government etc.  Economic Social and Cultural rights 
are recognized in article 22 to 28. Some of those are right to social security, right to education, right 
to participate, in the cultural life of the community, right to enjoy the arts and to share in scientific 
advancement and its benefits etc.  

Thus the International Bill of human rights represents a milestone in the history of human rights, a 
veritable Magna Carta marking mankind’s arrival at a vitally important phase, the conscious 
acquisition of Human dignity. 

 

DRONES AND DRONESTRIKES 

A Drone, also known as a ‘Combat Drone’ is an Unmanned Combat Aerial Vehicle (UCAV) that 
generally carries aircraft ordnance such as missiles and is used for executing drone strikes. The drone 
strikes are usually under real time human control. In such aircrafts there is no human pilot on board. 
Equipments needed for a human pilot are not needed, as the operator runs the vehicle from a remote 
terminal.  

 
2Md. Kamruzzaman, Shashi Kanto Das. The Evaluation of Human Rights: An Overview in Historical Perspective, Vol-3, 
p, 43-77. 
3 American Journal of Service Science and Management. Vol. 3, No. 2, 2016, pp. 5-12. 
4 Z. I. Chodhry. (1992). Introducing Human Rights: Concept and Practice, International Review of Humanism and Human 
Rights, Vol-1, p, 49. 
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A drone strike usually involves firing a missile, or releasing a bomb at a target. The unmanned combat 
aerial vehicle may be equipped with such deadly weapons as guided bombs, air to surface missiles, air 
to air missiles, cluster bombs, anti-tank guided missiles or other type of precision- guided munitions.  

Since the advent of the 21st century, mostly the airstrikes have been carried out by the US military in 
the countries- Afghanistan, Pakistan, Syria, Iraq, Somalia and Yemen using Air to surface missiles.5 
As of 2019, only the United States, Israel, China, India, Italy, Iran, Pakistan, Russia, Turkey and Poland 
are known to have manufactured operational UCAV.6 

Background of Drone strikes 

 Drone strikes are not a newly introduced concept of the 21st century, they have been a part of warfare 
since the 19th century itself, when the Austrians used pilotless hot air balloons to bomb Venice.  

Development of flying machines without a pilot on board, such as those operated in today’s world 

began as soon as the Wright brothers demonstrated powered flight with the first remote control planes 
which were developed at the time of World War I. (1914-18) 

Pilotless technology advanced in the Interwar period. The term ‘’Drone’’ itself originated to be used 

in this period, after the United Kingdom developed the Queen Bee, which was a Bi plane converted to 
be controlled by radio from the ground. Among the many other military drones from that time, the 
Queen Bee was remote controlled target for anti-aircraft gunners to use for target practice. In the late 
1950’s, however the United States and others realised that they could be used unmanned, remotely 

piloted air machines as spy planes.  

With many equipments like film cameras and being remotely controlled, the small drones flew over 
the China and North Vietnam gathering imagery intelligence without risking the lives of the pilots, or 
the diplomatic fallouts of the airmen being captured by the communists.  

Even during the cold war, drones were still only a niche technology. They were unreliable, small and 
incurred heavy costs. The pilots had to be within the range of their analogue radio signals. Often, they 
had to fly their drones while being sitting in a nearby manned aircraft.  

They have since then used in several conflicts, in Korea (1950-1953), Vietnam 91955-1975), and 
Arab/Israeli conflict of 1973. However, the first time a drone was actually equipped with missiles that 
could be fired remotely was at the time of conflict In Kosovo, and the first time it was actually fired 
was in Afghanistan.  

The world’s most prolific user of armed drone and its programmers is the United States. It is only 

expanding its use: In 2000 it comprised only 50 drones, however by 2012, the figure has risen by 
19,000 and is set to rise even further. Controversially, a large number of United States drowns are 
flown by the Central Intelligence Agency (CIA), regularly launching attacks particularly in Yemen, 
Pakistan and Somalia.  

The first drone strike took place in Yemen in 2002, in which a drone launched a laser guided missile, 
causing death of six people. Since then, drones have been used constantly in the same manner. 

 

NOTABLE DRONE STRIKES 

➢ Damadola Airstrike: In January 2006, the Central Intelligence Agency or the CIA, fired missiles 
into the Pakistani village of Damadola. It killed at least 18 people. The target, i.e., the al-Qaeda 
leaders were not perised in the strike and only local villagers were killed. 

 
5Get the Data: Drone Wars, The Bureau of Investigative Journalism, available at: www.thebureauinvestigates.com (Visited 
on March 19, 2020). 
6World of Drones, New America: International Security Program, available at: www.newamerica.org/in-depth/world-of-
drones (Visited on March 19, 2020). 
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➢ Datta Khel Airstrike: In March 2011 a new airstrike came out as The Datta Khel Airstrike in the 
Datta Khet, North Waziristan (Pakistan) that killed 44 people leading to widespread condemnation 
in Pakistan. Reportedly, eleven people from Taliban personnel were killed, whereas the rest were 
civilians. 

➢ Makin Airstrike: In June 2009 an attack was launched by the United States drones on a funeral 
procession in the city of Makin in Pakistan. Around 60 people were killed in what is considered as 
the deadliest strike since the drone attacks started. 

➢ Abqaiq–Khurais attack:  On 14 September 2019, the state owned Saudi Aramco Oil Processing 
facilities were targeted using drones at Abqaiq and Khurais in eastern Saudi Arabia. Large fires 
were caused by the attack which, according to the Saudi Arabian Interior ministry were put on 
several hours later.  The attack has cut down the Saudi Arabian Oil Production about half, 
representing about 5% of global oil production and causing destabilising of global financial 
markets. 

➢ Afghan farmland airstrike: On 19 September 2019, atleast 30 civilians were killed and 40 injured 
in an air raid conducted by the Afghan security forces, backed by US air support, in eastern 
Afghanistan. The attack was aimed at destroying a hideout used by ISIL and ISIL group fighters, 
but it accidently targeted farmers near a field.7 

 

CHALLENGES POSED BY DRONE STRIKES 

Statistics to the number of civilian deaths and injuries or other casualties varies greatly on the 
availability of sources, however one thing that is clear is, regardless of the disagreement to statistics 
to number, civilians have been killed and injured in drone strikes, which we call it as Humanitarian 
harm. There are also many other harms caused by drone strikes. In this article we talk about the various 
type of harms by drone attacks. 

Humanitarian harm 

In such drone attacks, civilians are attacked without any fault at their part. They have to face disastrous 
consequences of such strikes. In many drone strikes, civilians were going about their everyday routine 
in life- going to the market, driving to work, fetching a ride home from a movie- when they were killed.  

The father of Nasser Muhammad, who was one of the four innocents killed in 2014 US Drone strike, 
said “My son and those who were with him had nothing to do with al-Qaeda. They were simply on 
their way to earn a living. Why then did the American aircraft strike them?” 

In the history of such attacks by US Airstrikes we get a picture of desperately poor communities left 
to shield themselves amid the devastation caused by such attacks.  

A witness of the Yemeni drone strike said, “Our villages are poor—no education, no hospitals, no 
roads, nor any services. Of all the progress and advances in the modern world, only these deadly 
missiles reached us.”  

In a series of incidents, parents talk about why their innocent children were killed, when they had 
nothing to do with the terrorists. Their inconsolable loss and continuing pain could not be described in 
words. The survivors of families, children who lost their parents, who were their breadwinners, faced 
a lot of economic hardships and are still facing them. Not only economic, but emotional loss is one 
another major loss caused by such drone strikes. Bodies were charred up to this extent, that people 
could not even recognize the body of their loved ones.  

Adding to these consequences, drone strikes also helps in creating many lower-level militants or 
terrorists. Some of the Pakistanis and Yemenis have accepted that they have joined terrorist groups 
like Al Qaida associated groups as a result of the U.S. counterterrorism operations in their country. 

 
7US air strikes in Afghanistan, available at: https://www.thebureauinvestigates.com/stories/2019-07-31/threefold-rise-in-
deaths-from-us-air-strikes-inafghanistan (Visited on March 20, 2020). 
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For example, two bombers, Shahzad and Faizal, who pleaded guilty in a plot to bomb New York City 
Subway, had accepted to have been instigated by CIA drone air strikes in their country, Pakistan. The 
international system of drone strikes is increasingly violent, destabilised and also, polarised between 
those who are using them and those who are victims of them. 

Changing patterns of civil casualties                                                                                            

Overall civilian causality figures in Yemen, Pakistan and Somalia have decreased. This is because of 
the significant decline in civilian deaths. The rate of operations has decreased, so as a result the rate of 
civil causalities has also decreased.  

Some countries who are the active users of Drone technology have resorted to ways to decrease the 
rate of civil causalities. For example, America made an effort to prevent civilian casualties through 
Obama’s Presidential Policy Guidance (PPG) in 2013. It put certain restrictions on strikes conducted 

outside ‘’ areas of certain active hostilities’’ such as Pakistan, Somalia and Yemen. Under this, the US 

military for example would require ‘near certainty’ that the strike would result in no civilian deaths in 
order to conduct the drone strike. 

Environmental harm 

In drone airstrikes, as a result afterwards legal protection of environment is weak. The risks of 
generation of toxic remnants of war that threatens ecosystem and health should be an important 
consideration in taking measures of limiting the use of such force.  

Typically, explosive weapons are used by Airstrikes. Such use of explosive weapons can produce 
pollutants that poses risks to human health, following their initial implications. The toxic remnants 
may derive from constituents of munitions or from destruction of the infrastructure such as water and 
sanitation facilities. Many widely used munitions contain conventional explosive that utilise TNT and 
RDX. Such explosives are mobile in the environment, and can spread easily in various ways, for 
example they can even spread from soils to groundwater. 

Psychological harm 

There are also some terrorizing effects of the drone strikes. People flee from the villages, towns in 
terror after strikes, losing their source of earning. Local residents as reported to many reports, had 
accepted that they had to live with flying drones overhead, prior to the drone strikes and with a 
continuous fear of another attack since then. In the Yemeni countryside, violence is regularly inflicted 
without any warning or reason on people that are already facing poverty as well as conflict.  

Drone strikes thus emerge to shape perceptions, fears and life choices of a large proportion of the 
population attacked. They suffer from tremendous mental stress that also gets culminated into physical 
distress.  

Following are the common patters of symptoms of large number of people of the region where 
airstrikes are conducted actively8- 

➢ Constant anxiety 
➢ Constant fear to be killed or injured 
➢ Have a family member or relative killed or injured 
➢ Sleep related troubles 
➢ Depression 
➢ Anger and frustration towards the attackers or governments 
➢ Feeling not worthy of protection by the government 
➢ Feeling of being cut off from the world  

 

 
8Death by Drone available at: http://mwatana.org/en/death-by-drones/# (Visited on March 29, 2020). 
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TREATIES AND CONVENTIONS 

The concern which rises out of drone strikes have been progressively encoded into International Laws 
through various treaties and conventions like:  

➢ Geneva Convention  
➢ Hague Convention 
➢  Convention on certain conventional weapons  
➢ International convention on civil and political rights and  
➢ Convention on cluster munitions. 

 

KILLING OF HUMAN RIGHTS BY DRONE STRIKES 

As we saw in the previous article, attacks with drone strikes have led to a huge number of civilian 
deaths as well as extrajudicial killing of suspected militants. The state many times renounce all the 
responsibilities towards the killings in the name of national security as well as fight against terrorists. 
This thing raises questions for violation of International Humanitarian Law and also, the Right to Life. 
Merely the presence of drones flying in the sky above head negatively impacts broader humanitarian 
rights such as freedom of assembly, access to education, freedom of religion, assistance to victims of 
drone strikes and most importantly, right to life. 

 

INTERNATIONAL LAW AND RESORT TO DRONES 

As per the article 2(4) of United Nations charter9, ‘’the threat or use of force against the territorial 

integrity’’ of another state is prohibited. This includes drone strikes, the use of which by on state 
against another would be prima facie a breach of the aforesaid article.  

Nevertheless there are still some exceptional scenarios under which a state can lawfully carry out the 
use of force: 

Consent: 

Article 20 of the International Law Commission talks about valid consent and it is asserted by the 
commentary that the validity of consent requires it to be freely given as well as clearly established by 
an official of a legitimate government who is authorised to do it. Both the consenting and intervening 
states have a duty to ensure that use of force by consent do not breach other areas of international 
law10.  

One of the limitations under this article is that the consent is unable to make impossible the 
wrongfulness of acts in breach of International Laws other than jus ad bellum11, most obvious are those 
of International Humanitarian Law and International Human Rights Law.  

Consent has been cited by the US in favour of the legality of its drone operations against many terrorist 
groups on several occasions. 

Self defence:  

Under article 51 of the UN charter, use of drones has often been justified by self defence12, which in 
the absence of the consent of the state in which the force has been applied, provides a lawful basis for 
the use of force.  

 
9Art 2(4) UN Charter 
10AS Deeks, ‘Consent to the Use of Force and International Law Supremacy’ (2013) 54 Harvard International Law Journal, 
1, 35 
11MN Schmitt, ‘Drone Attacks under the Jus ad Bellum and Jus in Bello: Clearing the “Fog of Law”’ (2010) 13 Yearbook 

of International Humanitarian Law, 311, 315 
12U.N. Charter art. 51 
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It has been invoked by The US in addition to the consent to justify its drone operations.  

Self defence is allowed by a state under article 51 when:  

(i) it has suffered an armed attack  
(ii) the use of force defensively would be necessary  
(iii) it would be proportionate 

 

INTERNATIONAL HUMAN RIGHTS LAW 

The international community has reiterated the need to abide by International human rights law during 
actions to combat terrorism. 

Jurisdiction: 

 To determine whether a state deploying drone attack has obligations under IHRL it is considered 
whether or not an individual affected by the attack is within the Jurisdiction of that state. There are 
large majority of instances where drones are used extraterritorially, and reports of drones being used 
in the state’s own territory are relatively few.  

One important point to note is that, IHRL will apply to a state through the consent or invitation of the 
Government of a territory. 

 So the states where the drones operate with the consent of the ‘host state’, the IHRL jurisdiction will 

be readily applicable. 

Right to life:   

Within IHRL, the right to life is a fundamental right, which is recognised by multiple treaties and 
conventions and also, as a norm of customary International Law13. Under article 6 of International 
Covenant on Civil and Political Rights (ICCPR), there is a rule which is binding upon all states using 
drone crafts- that no one can be arbitrarily deprived of their life.  

The term ‘arbitrary’ is interpreted in the light of norms of IHL as, if an individual is deprived of their 
life in an armed conflict in a lawful manner as per the IHL, it would not be called as an arbitrary killing.  

Though, the use of drone strikes outside of an armed conflict is unlawful under IHRL, their use would 
be lawful if the lives of others were at stake and there was no other option left looking at the urgency 
of the situation for the choice of methods of implication other than lethal force.  

Lethal force is compatible with the right to life when used for the defence of others against unavoidable 
threat of serious injury or death or the prevention of a serious crime involving grave threat to life.  

However, the law is silent as to how much the lethal force must be applied or may be used against a 
developing threat. 

The right not to be subjected to cruel, inhuman or degrading treatment:  

The article 7 of the ICCPR, as well as many other regional IHRL instruments prohibits the cruel, 
inhuman and degrading treatment of humans. This right is impacted by drone strikes. This is due to 
one of the major consequences of drone strikes which we talked about, in one of the previous articles 
of this paper, i.e. the psychological impact of drone strikes. The presence of drone strikes severely 
impacts the psychology of those humans who live beneath the constant fear of drones flying above 
their heads.  

 
13 Drones at Trial. State and Individual (Criminal) Liabilities for Drone Attacks, available at:        
https://brill.com/view/journals/hrlr/6/2/articlep205_205.xml?crawler=true&mimetype=application%2Fpdf (Visited on 
March 20, 2020). 
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The convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 
(CAT) defines both ‘physical and mental’ suffering under Article 1, which means depending on the 
circumstances, the impact of the drone strikes can be taken under this category14. 

 

CONCLUSION 

International law has been fallen behind in regulating the use of drones in the contemporary war 
conflicts. However, much work has been done in making attempts to reconcile drones with the 
International rule of law. A UN report in 2010 said that the drone attacks is the violation of IHRL and 
IHL as they fail at being transparent in ensuring that targeted killings are legally justified. The use of 
drones may be less legally ambiguous under IHL because of the looser standards on the use of force 
despite of the fact that the strikes often ignores the principles of proportionality, necessity and 
distinction. The areas with no arms conflict, still face active drone strikes like Pakistan, Somalia and 
Yemen are of highly controversial value and results in the violation of right to life and right to due 
process.  

With these continuous violations, there must be discussions over justice for the victims or the 
survivors, and their families of these unjust strikes, and the violation of Human Rights should be looked 
into seriously by the international communities. Isn’t our failure to hold accountable the states for the 
violation of human rights, a yet another violation itself? Drone strikes, a new modern way of killings 
in an armed conflict pose both moral and legal dilemma on the society.  

As we continue to make ‘’war less human, we also make it less humane’’.

 
14 The Legality and Conduct of Drone Attacks, available at:                    
https://scholarship.law.nd.edu/cgi/viewcontent.cgi?article=1070&context=ndjicl (Visited on March 21, 2020). 
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COMPENSATORY CRIMINAL JUSTICE SYSTEM IN INDIA 

- Shubhangi Tripathi1 

 

ABSTRACT 

The criminal justice system for ages has functioned with the offender as its main subject, with an 
object to protect the society from the apprehension of crimes. In the utilitarian aim the rights of the 

victims of crimes of inclusion, representation and compensation have long been suppressed. This has 
prejudiced the justice received by the victims, thus making them an accessory to the criminal justice 
and denying them justice. Compensatory criminal justice systems seek to redress the position of the 
victim in this system and help them access justice in real sense. The 2009 amendment to Criminal 

procedure code added section 357A dedicated to introduce victim compensation schemes. This paper 
aims at explaining the functionality of the section and to critically examine it. 

 

INTRODUCTION 

The history of crime and punishment in the whole civilized world reveals a steadily increasing concern 
with the treatment of the criminal, and a virtual black out of attention to the situations of the victim. 
For more than thousand years, prior to the mid-twentieth century, the victim of crime in our society 
and in the administration of justice has been, ignored."2 This again is a denial of justice to the victims 
of crime as they hardly have any rights in the current legal system. Crimes often entail substantive 
harms to people and not merely symbolic harm to the social order. Consequently the needs and rights 
of victims of crime should receive priority attention in the total response to crime. One recognized 
method of protection of victims is compensation to victims of crime.3  

In order to make justice accessible in a true sense even to the victims of crimes, there is a need to shift 
from the utilitarian model of criminal justice to a model where the rights and interests of the victims 
are equally stressed upon. This includes participation of the victims in the criminal justice system, and 
restoring the harm caused as far as possible. The Constitution of India under Article 21 and Part IV 
provides for compensation of victims which is given effect to, by sections 357 and 357A of the CrPC, 
1973; the Victim compensation scheme adopted in Section 357A of CrPC is the center of analysis.  

 

JUSTICE TO VICTIM IN CONCEPT 

The criminal justice system revolves around two persons: the offender and the victim. In the modern 
legal systems, the offender is at the center of the criminal justice systems, with utmost attention paid 
to them. It is a utilitarian model, where the society’s interest or the greater good is the object of the 
system; the state must protect the society from similar offences in future, thus, the deterrent theory of 
is made the base of the criminal justice systems. Victim, on the other hand, though sharer of the 
fundamental position, is blurred in the main picture of the utilitarian justice system. The criminal 
justice system has been designed with the State at the center stage. Law and order is the prime duty of 
the State. It fosters peace and prosperity. The rule of law is to prevail for a welfare State to prosper.4 

 
1 Student, 5th year, KLE Society's Law College, Bengaluru 
2 Refer 'The Victim in Criminal Justice System' by Mahmood Bin Muhammadin 'Perspective of Criminology'.   
3 Law Commission Report on CrPC 
4 Balasaheb Rangnath Khade v The State of Maharashtra, Cr. Appeals 991, 992, 331 & 854/1  1 [BOMBAY] 
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We have therefore, two contradictory facets of the role of the victim- his practical importance and an 
ignoring of his attitudes and experiences by the professionals within the criminal justice system.5 
Although it is the victim who sets the law into motion, he has a very little role to play in the 
investigation, trial, and the outcome of the trial. In the overall picture the interest of the victim is 
gravely compromised and his economical and psychological well-being is ignored. 

900 years earlier, in the 11th century, the victim occupied a key position in common law and was 
responsible for the apprehension, charge and prosecution of offenders. This was known as private 
prosecution and victims controlled every aspect of the judicial process including punishment.6  Some 
of the scholars have called this period as the ideal era of criminal justice systems. The gradual 
introduction of communal and then social concerns into the common law displaced the victim from 
their orthodox position as private prosecutor, opening up the new jurisdiction of civil law for the 
enforcement of distinctly personal rights.7 

It would require an individualistic approach to relieve the agony suffered through, by the victim; when 
the over emphasis upon the society is lowered we would see the position of the victim and be able to 
provide them the aid that they require. 

Crime stirs the moral conscience of the whole society and instills the emotion of retributive 
indignation, however, deterrence, retribution or reformation cannot satisfy the feeling of indignation 
rooted in the victims; the physical, psychological and economic setback sometimes is impossible to 
overcome. This indeed is the most practical and individual aspect to every crime, which is ignored in 
the quest of greater good. 

Here is where the theory of restitution comes into picture; The Declaration of Basic Principles of 
Justice for Victims of Crime and Abuse of Power, Adopted by General Assembly resolution 40/34 of 
29 November 1985 states, in Article 8 provides that: 

Offenders or third parties responsible for their behavior should, where appropriate, make fair 
restitution to victims, their families or dependents. Such restitution should include the return of 
property or payment for the harm or loss suffered, reimbursement of expenses incurred as a result of 
the victimization, the provision of services and the restoration of rights. 

The definition of ‘victim’ in the Declaration is wide enough to include the family of the victim.  

 

RESTORATIVE JUSTICE: COMPENSATION 

A practical problem with the current criminal legal systems is that, though the offender is punished for 
his criminal acts, is it a remedy for the damage or injury suffered by the victim? The answer to this is 
anything but affirmative; the procedures of the system add up to the misery of the victim. 

The criminal system must have the victim in the center, availing him a chance to undo the wrong 
against him, directly.  

The victims have right to get justice, to remedy the harm suffered as a result of crime. This right is 
different from and independent of the right to retribution, responsibility of which has been assumed 
by the state in a society governed by Rule of Law. But if the state fails in discharging this responsibility, 
the state must still provide a mechanism to ensure that the victim's right to be compensated for his 
injury is not ignored or defeated.8 

 
5 Victims, The Criminal Justice System and Compensation, By Joanna Shapland 
6 The Victim in Criminal Law and Justice, By T. Kirchegast 
7 supra note 3 
8 Dr. Jacob George v. State of Kerala, [1994] SCC (3) 430 
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Restitution is a relatively new concept in the criminal justice system which so far has had three main 
approaches: deterrence, reformation, retribution; restorative justice is an umbrella concept with various 
projections that focus on the reduction of harm and making the wrong right. The three main rights that 
we shall address under this approach are: 

i. Dignity and respect 
ii. Participation and inclusion 

iii. Reparation/Compensation 

Reparation can take many different forms from monetary compensation to symbolic reparation or an 
apology. Recognition in itself can promote healing.9 

 

COMPENSATORY CRIMINAL JUSTICE SYSTEM IN INDIA 

For centuries together victims were ignored while the offender continued to be the center of the 
criminal jurisprudence; the idea of justice to victims in the form of compensation emerged with the 
adoption of The UN Declaration on Basic Principles of Justice for Victims and Abuse of Power in 
1985. Compensation was available under the Code of 1898, and in the Code of 1973 under Section, 
however this compensation was not a right of the victim but a discretion of the Court where a part of 
the fine paid after conviction was contributed towards compensation.  

It appears to us that the provision confers a duty on the courts to apply its mind to the question of 
awarding compensation in every criminal case. …the power to award compensation was intended to 

reassure the victim that he or she is not forgotten in the criminal justice system. 10 

Later, the right of compensation was included within the meaning of Right to life under Article 21 of 
the Constitution. 11  Amidst the growing debates on recognition of victims’ compensation and 

international reforms brought about in the criminal jurisprudence in order to bring justice to the victim 
who has long been the most forgotten part of the criminal justice system, The Code of Criminal 
Procedure, 1973 was amended to include rules of mandatory compensation to the victims, under 
Section 357A, inserted in 2009.  

Section 357A 

The clause (1) mandates every State Government to prepare a scheme, in coordination with the Central 
Government to provide funds for the victims or dependents of the victims who have suffered an injury 
as a result of a crime. 

 The enforcement of the schemes operates through the State Legal Services Authority (SLSA) and the 
District Legal Services Authority (DSLA) established under sections 6 to 9 of the Legal Services 
Authorities Act, 1987; these authorities have been established to provide legal aid to people who have 
less to no access to legal aid. The constitution of the committee at the state level includes the Chief 
Justice of the High Court as the Patron in Chief, along with a serving or retired Judge of the respective 
High Court as well as other members nominated by the government in consultation with the Chief 
Justice of the High Court. At the district level, it is chaired by the District Judge of the respective 
district.12 

The DSLA/SLSA upon the recommendation from the Trial Court, must award compensation in 
accordance with this scheme; the Court can also make recommendations to grant more compensation 

 
9 Can Mediation Be Therapeutic for Crime Victims? An Evaluation of Victims’ Experiences in Mediation with Young 

Offenders, 47 Canadian Journal of Criminology and Criminal Justice 527–544, By J. Wemmers and K. Cyr 
10Ankush Shivaji Gaikwad v. State of Maharashtra, [2013] 6 SCC 770 
11 RudulSah v. State of Bihar [1983] AIR 1086 
12 Section 6(2), Section 9(2), Legal Services Authorities Act, 1987 
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if the compensation granted under section 357 is not adequate for the rehabilitation; the victim or the 
dependents of the victim, when the offender is not identified and no trial takes place, can also apply 
for compensation to the SLSA. The DSLA/SLSA must award adequate compensation after due enquiry 
within two months. The Section also enables the DSLA and SLSA to grant interim and immediate 
relief to the victims as its deems fit, including first aid or medical aid. 

Operation of Victim Compensation Schemes 

Out of the 29 states and 7 UTs, certain states namely: Arunachal Pradesh, Assam, Bihar, Chhattisgarh, 
Gujarat, Himachal Pradesh, Karnataka, Odhisha, Uttar Pradesh, Madhya Pradesh, Tamil Nadu and 
Delhi and one union territory, Goa, have been selected through the lottery method. These states 
represent all four corners of the country and have to notify their respective schemes. The earliest states 
to notify, in 2011, included Arunachal Pradesh, Delhi, Bihar, Chattisgarh, Karnataka while Uttar 
Pradesh and Madhya Pradesh were the last ones to notify in  2014 and 2015 respectively. The object 
of these schemes is : 

“for providing funds for compensation to the victims or their dependents, who have suffered loss or 

injury as a result of the crime and who require rehabilitation” 

The functions of the Authorities Under the schemes is: 

o To consider the claims and provide financial assistance and support services in accordance with 
the procedure prescribed. 

o To arrange for psychological, medical and legal assistance to the affected persons. To arrange for 
counseling support to the affected woman  

o To arrange shelter for the affected woman 
o To arrange for education or vocational/professional training for the affected woman should she 

require such a support for rehabilitation  
o Issue directions to authorities to provide protection to the affected person13 

In order to be eligible for the compensation under these schemes the general eligibility criteria is that 
the victim must have suffered ‘substantial’, ‘considerable’, ‘extensive’ loss due to the injury. These 

words are again ambiguous and impart discretion upon the authorities to grant compensation.  

The states have attached schedules to their respective schemes, to be awarded in case of various 
offences. However, the SLSA/DLSA have a considerably free hand in rewarding the same. The criteria 
for determination of the compensation amount are almost common to all the schemes in operation and 
they include factors like gravity of offence, severity of injury both physical and mental, expected and 
incurred expenditure, financial status of the victim, loss of opportunities and employment, multiplicity 
of offences, need for rehabilitation, diseases contracted due to the offence, any other factor deemed 
considerable by the DLSA/SLSA.14 

The schemes provide for both interim and final compensation to the victims. The application can only 
be refused on grave grounds like: 

o Non-reporting of the crime 
o Lack of cooperation with the police or court  
o Rejection of previous application for same crime  
o Furnishing false information/ evidence  
o Making false or vexatious complaint  
o Turning hostile in court, not supporting the prosecution case  
o Alleged crime collusive in nature 

 
13 cl. 8(B) Odhisha Victim Compensation Scheme, 2017 
14 cl.8 Delhi Victims Compensation Scheme, 2011 
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o Absence of reasonable assistance to DLSA/SLSA to decide the application 
o Eligibility of victim does not justify an award15 

The period of limitation has been set for the application of the scheme varying from six months to 
three years from the date of commission of the offence. Also, the schemes invariably provide for 
appeals from the order of DSLA/SLSA, but the different authorities have been recognized for this 
purpose under different schemes; however, in all the schemes the limitation period for the appeal is 
fixed at ninety days from the passing of the order by the DSLA/SLSA. 

To remove the disparities between the state schemes the Central Victim Compensation Fund 
Guidelines were issued in 2015 that ensure adherence to the Central Victim Compensation Fund 
Scheme Guideline, 2015. 

However, in order to have a better idea about the operation of Victim compensation scheme we must 
study a particular scheme; thus we shall consider: 

Compensation Scheme for Women Victims/Survivors of Sexual Assault/other Crimes - 2018 

“It would be appropriate if NALSA sets up a Committee of about 4 or 5 persons who can prepare 
Model Rules for Victim Compensation for sexual offences and acid attacks taking into account the 
submissions made by the learned Amicus. The learned Amicus as well as the learned Solicitor General 
have offered to assist the Committee as and when required. The Chairperson or the nominee of the 
Chairperson of the National Commission for Women should be associated with the Committee.”16 
Under the order of the Supreme Court dated 10th August 2018, the NALSA drafted a Victims 
Compensation Scheme in consonance with Section 357A.  

The Scheme applies to Women who have been victims of sexual assaults or other crimes. The POSCO 
Act, under section 8 provides for compensation of the victims under the Act, but since it stands subject 
to amendments the same scheme shall apply to children.17 

The funds for the purpose of this Scheme are managed by SLSA that receives funds through budgetary 
grants, recovery from offenders, costs amount ordered by Civil/Criminal Tribunal to be deposited in 
this fund and Contribution received from CVCF Scheme, 2015. 

The offences covered in this scheme include 326A, 354A to 354D, 376A to 376E, 304B, 498A; the 
SHO/SP/DSP shall mandatory share the FIR registered under the above sections with the 
SLSA/DSLA, upon the verification of which the interim relief can be granted. 

The compensation provided under this scheme is of two types: (i) Interim compensation and (ii) Final 
compensation.  

i. Interim Compensation: It can be granted by suo moto cognizance by the SLSA/DLSA; it can be 
between the range of Rs 5000 to Rs 10000, but not less than 25% of the total compensation to be 
awarded. 

ii. Final Compensation: 25% of the final compensation is dispersed immediately for the initial 
expenses of victims/dependents, while 75% of the final compensation is fixed deposited for a 
minimum period of 3 years. In the case of minor victims 80% is fixed deposited. This is inclusive 
of the interim compensation.  

The application for the compensation is very convenient comprising of only a few vital documents and 
can also be filed through online portals provided by SLSA. Several factors are considered before the 
determination of the compensation to be rewarded including the gravity of the crime, the financial 
status of the victim, the expenses incurred or to be incurred in medication (physical and mental 

 
15 cl.8 Madhya Pradesh Crime Victim Compensation Scheme, 2015 
16 Nipun Saxena Vs. Union W.P. (C) No. 565/2012 
17 Supra notes 10 
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therapy), litigation, transportation, etc, the relationship of the offender and the victim, the multiplicity 
of crimes committed, loss of opportunities, dependents of the victim, and other health factors like 
pregnancy, STDs, etc. If the victim is unsatisfied with the relief granted by the Secretary, SLSA, an 
appeal is available to the Chairperson SLSA. 

The SLSA can further file a civil suit against the offender, in a competent court of civil jurisdiction to 
recover the compensation paid to the victim. The only limitation prescribed by the scheme is that the 
application must be filed within three years of the commission of offence or the conclusion of the trial. 

 

CRITICAL ANALYSIS OF VICTIM COMPENSATION SCHEME 

It is a credible change that section 357A in compliment with victim compensation scheme have brought 
in the criminal justice system; they have provided a one stop facility to the victims and their dependents 
within the existing system. In the absence of such a provision the victims would have to put in extra 
time, effort and resources in order to claim the compensation they deserve. The section prevents 
multiplicity of suits and empowers the DLSA/SLSA to serve the compensatory rights of the victims. 
The section also provides for immediate and interim relief to victims who suffer from economic 
disparity which is a very considerate accommodation made. Further, offences where the offender has 
not been identified or no trail or conviction has taken place are not barred from the purview of this 
section; applying victimology to the purest sense, the section makes it possible for such victims to 
obtain relief. The relief is real time, as the interim compensation provided under this scheme makes 
immediate relief possible for even the most financially challenged victims. 

The state can recover the compensation granted to the victims from the offender by way of civil suit; 
thus, this scheme does not burden the public money and insures that wherever possible the offender is 
made liable monetarily for the damage caused by his wrongful act.  

It is a centralised scheme operating at state and district levels thus creating an accessibility for the 
greatest number possible. The procedures are specific and less cumbersome; applications can even be 
filed through online portals, preventing the already traumatized victim to face more lengthy 
applications to get justice. The courts are also empowered, under this section to grant more 
compensation than what is claimed wherever suited. 

Criticism 

The schemes are dependent much upon the decisions and interpretations of the DLSA/SLSA and are 
susceptible to human error. The section is vague as the basic criteria for awarding the compensation 
i.e. ‘substantial loss due to injury’ is vague and subjective in nature. It can be construed as narrowly 

or as broadly as the authorities please. There must be guidelines for the purpose determining 
‘substantive injury’. The schemes lack uniformity, as the schemes passed by various states differ 
substantially in matters of amount of compensation that can be granted. The term rehabilitation has 
not been defined again and thus are subject to the interpretation of the courts and the authorities; what 
shall be considered as appropriate rehabilitation is a question that must be determined by the courts. 
Lastly, the scheme provides for a limitation period of ninety days from the date of the offence; this 
limitation period is substantially short and considering the social conditions and backwardness of the 
Indian society a large portion of the victims might not be aware of such provision and thus may lose 
their rights over a small period of time. These discrepancies however, are not ones that cannot be 
removed by the consideration and authorities of the higher courts; it is appreciable that, a section within 
the criminal manual upholds the rights of the victims. 

 

CONCLUSION 
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The shift made through the introduction of section 357A, from a criminal justice system revolving 
around the offender to considering the trauma and damage suffered by the victims of crimes is truly 
substantial. Though the system still lacks in redressing the right to inclusion of the victim, it has 
addressed one of their most important rights: the right to be duly compensated. Unlike in civil 
jurisprudence, it is impossible to put back the victim in the same position as that before the crime was 
committed, the trauma suffered by some of the victims and their families lasts for a lifetime, however, 
the least that can be done is to undo the financial injury and to some extent compensate the victims. 
The section also prevents further atrocities falling in the path of the victim by filing a separate civil 
suit in order to claim compensation. The schemes operating under the section through DLSA/SLSA 
are effective and dedicated to the sole idea of victim compensation. Thus, the criminal jurisprudence 
in India has been considerably made victim friendly by the amendment of 2009.
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EUROPEAN REFUGEE CRISIS - BOOM IN AN ECONOMY 

- Souromita Chatterjee1 

ABSTRACT 

Refugee crisis has been one of the greatest humanitarian crises of this century.  There have been 
critics that the refugees strain the local resources of the host country. Though, very little arguments 

can be made on those people whose lives are already in danger. The fact, the refugees or refugee 
camps are often placed in an isolated area that tends to be poor and worse than the rural areas; thus 
afflicted by poverty and striving to subsist daily. However, refugees resettled in areas with more job 

opportunity tend to contribute more towards the economy and society of the host country. 

Though the European countries get more coverage but the main crisis is in Turkey, Lebanon, Iran, 
Pakistan, Uganda, Ethiopia and Jordan. Refugee law is one of the strongest International and 

Human rights laws prevailing in today’s world. But even after such strong laws and regulations, 
people are still struggling to survive in a state of perpetual seize. Though, The Refugee Convention 
provides a bunch of rights and protection to the refugees only if they come under the definition of 

refugees. 

Keywords: Refugee, 1951 Convention, Employment, Education, Impact on European Economy. 

 

INTRODUCTION 

A lost generation, a generation isolated and frustrated. Every two second someone is forced to flee 
from their home to escape from war, prosecution or natural disaster.2 In these two seconds, someone’s 

life changes forever. In the last 8 years the numbers of refugees in the world have increased to 70% 
individuals and continue to be a global problem.3 The largest number of displacement the world has 
ever seen since World War II. The paper focuses on the concept and scope of refugees, rights of 
refugees on employment and education and the impact of such on European economy. At most, there 
are 70.8 million forcefully displaced people, including 25.9 million refugees, around the world.4Thus, 
1% of world population falls under this category, the number quite tiny in respect to the privileged 
population of this world.  

The fundamental duty of every country is to protect the human rights of the citizens. However, such a 
devastating situation arises where governments are either unable or unwilling to protect the 
fundamental rights of the citizens. In such a situation, individuals face human rights violations thus 
forced to flee in order to seek safety. As a consequence, they are turning into asylum seekers, refugees 
or migrants. In such a situation international body steps in, in order to provide fundamental rights to 
the refugees in the host country.5 The term refugee is simply another name for asylum seekers whose 
applications have been approved. However, the term migrant applies to the people travelling between 
countries including economic refugees. 

The migrant crisis has resulted in millions of middle-eastern and North African refugees who are 
seeking asylum in Europe. Refugees have faced hostility from nationalized group despite having a 

 
1 Student, G.M Law College, Puri 
2 UNHCR, Figures at a Glance, Statistical Yearbooks (June 19, 2019), https://www.unhcr.org/figures-at-a-glance.html 
3 Emi Suzuki, The number of refugees has increased 70% since 2011, WORLD ECONOMIC FORUM (SEPT. 05, 2019), 
https://www.weforum.org/agenda/2019/09/newly-released-data-show-refugee-numbers-at-record-levels/ 
4 UNHCR, Figures at a Glance, Statistical Yearbooks (June 19, 2019), https://www.unhcr.org/figures-at-a-glance.html 
5 James C. Hathaway, The Evolution of Refugee Status in International Law: 1920-1950, 33 INT’L & COMP. L.Q. 348, 
348-50 (1984) 

https://www.unhcr.org/figures-at-a-glance.html
https://www.weforum.org/agenda/2019/09/newly-released-data-show-refugee-numbers-at-record-levels/
https://www.unhcr.org/figures-at-a-glance.html
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number of international protections. Fortunately for refugees, the USA defines a number of rights to 
protect and care for vulnerable migrants. Those rights were outlined in the Geneva Convention, 1951, 
refugee convention which was originally created to help Europe to cope with the millions of refugees 
following World War II. However, unrelated events like natural calamities or disaster do not qualify 
for the refugees standards under Refugee Convention, 1951.6 

According to the convention, refugees are displaced person facing prosecution on the basis of their 
belief or identity, they are legally allowed to the land of foreign country to seek for asylum. In addition, 
the host country is not allowed to send them back to their home state, if their life and freedom are 
threatened. The preamble of the Refugee Convention, 1951 states  

No Contracting State shall expel or return (“refouler”) a refugee in any manner whatsoever to the 

frontiers of territories where his life or freedom would be threatened on account of his race, religion, 
nationality, membership of a particular social group or political opinion.7 

Similarly, the Convention against Torture [art 3] proclaims –  

No State Party shall expel, return (“refouler”), or extradite a person to another State where there are 
substantial grounds for believing that he would be in danger of being subjected to torture.8 

Countries are also encouraged to provide refugees with other welfare services and to ensure the unity 
of the refugees’ family. The refugees arriving in Europe are constructed by ‘Dublin Regulation’ which 

states that the refugee must apply for asylum on the very first European Union country they arrive after 
displacement. Its main objective is to avoid multiple applications and such their claim is dealt quickly 
in one country at a time.9 

 In 2015, Germany lifted the restriction from their end, allowing every Syrian refugee; making it clear 
to give legitimate opportunities to the refugees, to survive in the situation of prosecution and poverty.10 
These refugees are not only being forcefully displaced out of their home town but also from the 
country. There are numerous devastating images of these refugees risking their lives to come to Europe 
to get a better life.  

Americans and Europeans have the impression that a large number of refugees are fleeing in their 
countries. But in reality more than 84% of the refugees, the vast majority of the refugees, are living in 
the developing countries.11  These countries struggling with their own insecurities, economic and 
cultural issues. The average time a refugee spent in a refugee camp is 17 years.12 In refugee camp they 
are locked up. If not in the camp, they are kept on the social or economical margin to fight their living 
every single day. They are not allowed to work to earn their living, not allowed to walk down the street 
without the fear of being arrested or deportation, not allowed to send their children to local school, not 
allowed to access local health care, no protection against crime etc. Thus facing the human rights 
violation, over a decade. And this is the picture of almost all refugees and refugee camps in the world. 

When we talk about Refugee Convention there are some fundamental grounds of being a refugee under 
which they can be prosecuted. They are-  

 
6  Joanna Apap, Summary, The Concept of ‘Climate Refugee’ Toward a possible definition (May, 2018), 

http://www.europarl.europa.eu/RegData/etudes/BRIE/2018/621893/EPRS_BRI(2018)621893_EN.pdf 
7 The Refugee Convention, 1951, art. 33 
8 United Nations, Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Art.3  
9 UNHCR, The Dublin Regulation, https://www.unhcr.org/4a9d13d59.pdf 
10 Jenny Gesley, SUMMARY, Refugee Law and Policy: Germany (Dec. 06, 2016), https://www.loc.gov/law/help/refugee-
law/germany.php 
11  Charlotte Edmond, 84% of refugees live in developing countries (June 20, 1017), 
https://www.weforum.org/agenda/2017/06/eighty-four-percent-of-refugees-live-in-developing-countries/ 
12 Brett Moore, Refugee Settlements and Sustainable Planning, https://www.fmreview.org/shelter/moore 

http://www.europarl.europa.eu/RegData/etudes/BRIE/2018/621893/EPRS_BRI(2018)621893_EN.pdf
https://www.unhcr.org/4a9d13d59.pdf
https://www.loc.gov/law/help/refugee-law/germany.php
https://www.loc.gov/law/help/refugee-law/germany.php
https://www.weforum.org/agenda/2017/06/eighty-four-percent-of-refugees-live-in-developing-countries/
https://www.fmreview.org/shelter/moore
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• Race 
• Religion 
• Political 
• National origin 
• Social group 
• War13 

Refugee Convention, 1951, is established to achieve the rights of a person, to seek asylum when fear 
of prosecution takes over their lives. It was initially designed to help and settle refugees following 
World War II.  

The Provision of Refugee Convention are- 

➢ RIGHT TO WORK 
➢ RIGHT TO PUBLIC EDUCATION 
➢ RIGHT TO HOUSING 
➢ RIGHT TO ACCESS COURTS OF THE HOSTING COUNTRIES etc. 

The states to provide public relief- starting from food, water, shelter, medical facilities, social security, 
elementary education etc. Special protection is granted to the Child Refugees under 1990 Convention, 
ensuring the children to get all the rights stated in the convention are provided to them completely. 
However, the Refugee Convention and other Human Rights laws give clear guidelines what a nation 
should do. There are different UN entities, which can make recommendation and some degree of 
sanction. But there is lack of enforcement body. There is no body or organisation or entity in the 
international level, to force the state to abide by its guidelines. 

UNHCR is the body created out of the Refugee Convention.  It is the body responsible for the refugee 
convention, but it has simply turned to a humanitarian body, an organisation dedicated to meet the 
immediate needs to the people who flee the countries. It has led behind the objective for which it was 
created i.e. to act as an enforcement body of the Refugee Convention. Thus, in simpler words, if any 
state violates the Convention there is no further organisation of higher authority to lodge a complain 
to UNHCR, to conduct investigation and get a proper justice and force the state to follow its regulation. 

 

EMPLOYMENT 

The problem is –we think refugees rights are short of charity rather than allowing people to do for 
themselves. Refugee Convention focuses on Right to work, not on charity. As most refugees are not 
allowed to work legitimately in their host countries. 

As per the 1951 Convention, a minimal favourable treatment and environment are to be provided to 
the refugees, as provided to the aliens. Thus, if the foreigners are provided with an employment, the 
same shall be offered to the refugees as well. They shall also be given legal security under the labour 
and general law of that state. It also provided provisions for self employment and right to wage-earning 
employment as a means of living livelihood.14  

The Convention lacks a proper approach towards right to work or legal employment. There is a myth 
that the refugees take work, technologically illiterate and undercut the economy. But as per the report 
it was seen that wherever the refugees are allowed to work legally, they have created jobs. They don’t 

take existing jobs or the jobs out of the labour market. They tend to be much more entrepreneur than 

 
13 Refugee Convention, 1951, art. 1, § A, para 2 
14 The Refugee Convention, Art III 
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the local population of that state. In a comparative study it has come to notice that Uganda, a country 
which allows refugees to work 10 years legally, turned out to be an employer, employing Uganda 
citizen in 40% of the cases, in short period of time. 15 

Refugees with legitimate employment opportunity can contribute to the tax dollars and create a higher 
demand for domestic products.  However, in the contest where the refugees are not allowed to work 
legally, it’s not that they don’t work. They do work but illegally hiding their identity, cutting down the 

minimum wages and economy. Also, engaging in illegal activities. It has been reported that by 2021, 
1% of the prisoners in Europe will be refugees. 

The International Covenant of Economic, Social, and Cultural Rights (ICESCR) recognize the “right 

of everyone to the opportunity to gain his living by work which he freely chooses or accepts.”16  
ICESCR has also confirmed that this right applies “to everyone including non-nationals, such as 
refugees, asylum seekers, stateless people, migrant workers and victims of international trafficking, 
regardless of legal status and documentation.”17 

Though more than 147 countries ratified the Refugee Convention, 1951 and 1967 Protocol, in 
protecting the right to work of the refugees.  

Alas!!!  

Very few countries do provide so in reality. Even with the countries providing so, the refugees have to 
go through a legal barrier and others who have provided them legitimate work does not allow them to 
walk out of their refugee camp. This itself is circus tics in nature. 

Some of the barriers for the refugees to seek for employment are as follows: 

• Absent or unclear legal policies for employment of aliens or foreigners. 
• Restriction from freedom of movement. 
• Discrimination 
• Disparity in the workplace  
• Disparity in wages. 
• Lack of access to local languages 
• Lack of proper training. 

It is suggested that rather than being an individual donor, the international donor organization should 
coordinate with host governments to develop and promote multifaceted program and plans for these 
refugees. These will result in proper channelizing of the donated money.  

The European Union had entered into some agreement with Middle East Region, in providing 
employment and education to the refugees. Though it was not successful in fulfilling its target. 
JORDAN COMPACT, 2016 is a preferential trade deal between Jordan and the European Union 
hosted by the UK, Germany, Kuwait, Norway and the United Nation, in order to develop education 
and legal employment for Syrian refugees in Jordan. The European Union came into an agreement of 
investing capital along with political and economic incentive in order to open employment opportunity 
by improving business and economic environment.  It aimed at providing land for construction of 
school to provide elementary education and vocational training to the Refugee children. The EU 
funded around 1.9 billion loans as well as $700 million grant annually with low rate of interest and 

 
15  Alexander Betts, Louise Bloom, Josiah Kaplan, and Naohiko Omata, Refugee Economies Rethinking Popular 
Assumptions (2014)  
16 ICESCR, Article 6 
17 UN Committee on Economic, Social, and Cultural Rights, General Comment No. 20, Non-Discrimination in Economic, 
Social and Cultural Rights, U.N. Doc. E/C.12/GC/20 (2009), 
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incentive from international community to the Jordan Government in exchange for opening Labour 
market for the refugees. The compact aimed at providing 2, 00,000 work permits for Syrian refugees 
in Jordan.18 Though the compact was an unsuccessful one by providing only 38516 permits in 2 
years.19 

The host country can encourage the private sector in providing skilled training, internship opportunity, 
placement as well as financial aid as a contribution towards the society. In Germany, with time Private 
sector (like Siemens, IKEA, and DHL) are providing employment to the refugees- Creating refugee 
employment programs for their training and passionately helping the refugees in their hosting 
countries. 

Right to work refer to refugees’ access to safe and lawful employment including legal right to work, 
absence of inappropriate barriers to work, protection from abuse and discrimination by domestic labour 
and employment laws.20 

As observed by the Supreme Court of South Africa back in 2004: 

The freedom to engage in productive work – even where that is not required in order to survive – is 
indeed a part of human dignity… for mankind is pre-eminently a social species with an instinct for 
meaningful association. Self-esteem and the sense of self-worth – the fulfilment of what it is to be 
human – is most often bound up with being accepted as socially useful.21 

At the end all we should aim at is for an environment where the refugees’ will be given respect in their 

workplace as well promote and protect refugees in the workplace.  

 

EDUCATION 

Right to education has been recognized as a basic human right by the international organization, but 
refugees and other displaced people often lack of access to it. There is no difference in Lebanon, where 
more than 1 million Syrian refugees live. If you see refugees, a number of free prejudices are attached 
to them like immoral, not good faith, not intelligent etc. But this myth is not so in reality.  They are 
people like us just being forcefully displaced. Education is a kind of movable capital that they can 
continue to develop irrespective of their struggle. It has the power to transform lives, foster peace and 
rebuild nation with better future. These refugees are social groups of people who emphasis education 
over everything else because they know, at any point of time their land and wealth can be taken away 
but no one can take away their education or knowledge. There are thousands of people in Europe with 
refugee background, who have very high qualification but fails to get employment due to bureaucratic 
and certification barrier.  

The condition in the refugee camps disconnects the young group from rest of the world. They only 
seek for a reasonable environment to maintain a peaceful life. If the NGO or any organization can help 
one young refugee to pursue his or her higher education, it can save a whole family out of the crisis. 
A family consisting of almost 5-6 members. If a young refugee can fetch a good job with the help of 
the organizations outside the refugee camps, he or she is likely to get his or her entire family out of the 
refugee camps. In the first phase of 2019, around 34%  of the refugee population in Europe is young 

 
18 Veronique Barbelet, Jessica Hagen- Zanker & Dina Mansour- lll e, Box no. 1,  The Jordan Compact- Lesson learnt & 
implications for future refugee compacts (February 2018), data2.unhcr.org/en/documents/download/62095  
19 Willians. S, “Jordan looks to turn refugee crisis into economic boon”, Irin, (March 21, 2017) 
20 Asylum access, Introduction, REFUGEES WORK RIGHT REPORT: Refugee access to fair and lawful work in Asia 
(2019), https://asylumaccess.org/wp-content/uploads/2019/11/Asia-RWR_FINAL.pdf 
21 Minister of Home Affairs v. Watchenuka (2004) 1 All SA 21 

https://asylumaccess.org/wp-content/uploads/2019/11/Asia-RWR_FINAL.pdf
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children i.e. over 10,400 children were being considered for resettlement in Europe,22 eligible for 
pursuing higher studies in schools and universities. Thus, the population is quite tiny in respect of 
European students. If, the schools and universities make a reservation factor for these refugees it will 
not only reduce the problem of refugee crisis but also benefit the economy. As reported by Dr Michael 
Hopkins, Chairman. & CEO of CSR Financial Institute In 2015, England saves 6.8 billion euro dollars 
on education; as it has been seen that the young refugees are actually more talented, intelligent and 
studious than European students.   

We can offer different types of program like BACK PACK, where the cloud based tool enables these 
people to securely store and share critical documents with universities, scholarship agencies and 
employers. People being displaced from one place to another often tend to lose important documents 
due to the process of displacement.23 

With 25.9 million refugees around the world,24 only 1% of eligible refugees have access to higher 
education. This is a global problem that requires a global solution.  All we need to do is to nurture their 
talents and skills and empower them with the tools they need, to contribute to their host countries.  

It has been reported that in the Eastern Europe there have been massive labour shortage in many 
sectors. A proper training and education to these refugees can solve the problem of the economic and 
labour crisis of the hosted country as well as the refugees. 

UNESCO is the driving force in global efforts to help all students including refugees, for better access 
of higher education. UNESCO has worked at a regional level in Europe and North America, Africa, 
Asia, the Arab States, Latin America and the Caribbean to establish Conventions to access and 
recognize the qualifications of refugees. 

Thus, to be more precise there are mainly three ways to reduce this crisis- 

1. The idea of productive environment, opportunity and right to work and education. 
2. Economic zones: opening economy to the refugees 
3. Keeping a peaceful, balanced and harmonic relation between the refugees and natives. 

 

IMPACT ON EUROPEAN ECONOMY 

Since World War II, the economic cost of refugees has always been a topic of debate. Though as per 
the researcher and professor of Oxford University- Refugees have the potential of contributing in the 
economy of the host country. They often bring capital and human resources; often resulting in adding 
entrepreneurial activity upon resettling.   Refugees on arrival in the host countries cause some strain 
to the economy of the host county. However, as per some scholars, when the refugees are given equal 
opportunities and rights as par Europeans- access to labour market, land, education, freedom to move; 
they boost the economy of the host country, creating demands of the basic consumer goods. As a result 
markets investment will increase which in turn   expands the labour market. They often create jobs, 
services; contributing to agriculture, retail, construction and local economy. Thus, increasing the GDP 
of the host countries.25  

 
22 UNICEF, Refugee and Migrant Children in Europe overview of trends (January-June 2019), Latest statistics and graphics 
on refugee and migrant children, https://www.unicef.org/eca/emergencies/latest-statistics-and-graphics-refugee-and-
migrant-children 
23 BACKPACK- University of California, art. 26 
24 UNHCR, Figures at a Glance, Statistical Yearbooks (June 19, 2019), https://www.unhcr.org/figures-at-a-glance.html 
25 Sarah Deardorff Miller, Economic impact of hosting refugees, Assuming the Impact of Hosting Refugees (Aug. 4, 2018) 

https://www.unicef.org/eca/emergencies/latest-statistics-and-graphics-refugee-and-migrant-children
https://www.unicef.org/eca/emergencies/latest-statistics-and-graphics-refugee-and-migrant-children
https://www.unhcr.org/figures-at-a-glance.html
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For example, In Canada, the refugees tends to pay more taxes compared to other immigrants.26 

In US, the average number of refugees, after an arrival for over 8 years, turn to become a Net 
contributor in the domain of public coffers. The grants they receive, mostly are a monetary term, 
investment of such in the host country gives a positive impact on its economy.27 

Around 1.25 million Cubans refugees arrived at Miami, resulting in the rise of average wage rate of 
the labour market.28 

When the asylum seeker 1st arrive, the host country have to provide them with some basic amenities, 
which in short term increases the country aggregated demand causing fiscal expansion. Result in 
creation of demand in Labour market. But, when the inflation starts in the market, the refugees try to 
enter into the Labour market illegitimately. But due to language barrier, legal barrier, training and 
educational barrier; they take a longer time to be a part of the labour market than any other Europeans. 
However, proper training, education and socio-cultural infrastructure can provide them the 
accessibility to fetch a job, resulting in economic balance in long term as well as helping them to face 
demographic challenges. 

The refugees in Kakuma, Kenya have boosted the production and employment by 3%. The Turkana 
economy integration has risen by 6% per capital of the host incomes due to the refugees of that area.29 

As per IAN GOLDEN, Prof. of Globalization and Development, University of Oxford 

Increase in fiscal cost is a long as well as a short term investment in German economy. In short term 
it stimulates the German economy which will grow 0.2% faster in compared to economy without the 
refugees. In long term, as it faces the lowest fertility rate, which will fight the odd and be helpful in the 
sustainability of German economy. 

Around the World, every 7 out of 10 migrants are either young or of working age.30 It is all about 
giving the people the ability to work, provide them with education and training they need to get adopted 
in the new modernized working environment; they have the ability to integrate the labour market. 
Thus, resulting in not only abolition of refugee camps but also hiking the economy of the host country. 

The world has witnessed the talent of refugees in the business world. GOOGLE would not be 
established without SERGEY BRIN, a refugee by himself. There would be no APPLE Inc. without 
STEVE JOBS, a son of a Syrian refugee.  

As per the IMF report, one Euro investment on refugees can yield near about two Euros, within five 
years, benefiting the economy of the host country. It also stated the additional spending by the 
European Union on these refugees have resulted in 0.09%  GDP rose in 2015; followed by 0.11% in 
2016 ; 0.13% by 2017 and is expected to rise by 0.23% more in 2020. It also claims that as the 
maximum number of refugees belongs to young and working age, capable of contributing in the society 

 
26 Erin Duffin, Refugees in Canada- Statistics & facts (July 4, 2019), https://www.statista.com/topics/2897/refugees-in-
canada/ 
27  Michael Clemens, The Real Economic Cost of Accepting Refugees (September 14, 2017), 
https://www.cgdev.org/blog/real-economic-cost-accepting-refugees 
28 ibid 
29 Apurva Sanghi, Harun Onder& Varalakshmi Vemuru, In my Backyard? The Economics of Refugees and Their Social 
Dynamics in Kakuma, Kenya (2016), 
https://pdfs.semanticscholar.org/30fd/d961eb851ed5d11510ff3b378e5ba2db212e.pdf 
30  United nation, 10. A large majority of migrants are adult of working age, Population Facts (December 2017), 
https://www.un.org/en/development/desa/population/publications/pdf/popfacts/PopFacts_2017-5.pdf 

https://www.statista.com/topics/2897/refugees-in-canada/
https://www.statista.com/topics/2897/refugees-in-canada/
https://www.cgdev.org/blog/real-economic-cost-accepting-refugees
https://www.semanticscholar.org/author/Apurva-Sanghi/39152226
https://www.semanticscholar.org/author/Harun-Onder/152141516
https://pdfs.semanticscholar.org/30fd/d961eb851ed5d11510ff3b378e5ba2db212e.pdf
https://www.un.org/en/development/desa/population/publications/pdf/popfacts/PopFacts_2017-5.pdf
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and economy of the host country. The remittance provided for the refugees can also boost the economy 
of the host country.31 

There are not even 1% refugees in the Europe, compared to the European citizen. But the shocking 
fact is this 1 percent population contribute over 1.5 percent to the GDP of the country. It is not only 
contribution in the GDP but also inducing a sense of competitiveness among the citizen of host country. 

 

CONCLUSION 

Refugee status are supposed to be temporary, yet half of the world refugees are displaced for more 
than 10 years and during this period majority don’t have the right to work. There is no refugee crisis- 
there may have Political and economic crisis; but certainly not a refugee crisis, at least in Europe.  

Despite having such strong international laws, the refuges problem is handled in ad hoc and inadequate 
manner. No matter what the world focuses on, addressing the struggle of refugees shall be at the top 
of our agenda. For me, it is just a challenge, not a crisis, which can be managed and fixed. At the end 
all a refugee craves for a place where nobody hurts them or humiliates them and where nobody kills 
them.

 
31 Philippe Legrain, Executive Summary, REFUGEES WORK: A HUMANITARIAN INVESTMENT THAT YIELD 
ECONOMIC DIVIDENDS (May, 2016), http://www.opennetwork.net/wp-content/uploads/2016/05/Tent-Open-
Refugees-Work_V13.pdf 

http://www.opennetwork.net/wp-content/uploads/2016/05/Tent-Open-Refugees-Work_V13.pdf
http://www.opennetwork.net/wp-content/uploads/2016/05/Tent-Open-Refugees-Work_V13.pdf
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CYBER CRIME & CYBER LAW UNDER IT ACT, 2000 

- Nandini Tripathy1 

 

ABSTRACT 

"Cybercrime" combines the term "crime" with the root "cyber" from the word "cybernetic", from the 
Greek, "kubernân", which means to steer or govern. Cybercrime, or computer-oriented crime, is 
crime that entails a pc and a network. Offences which can be committed against individuals or 
organizations of individuals with a crook reason to intentionally damage the reputation of the 

sufferer or purpose bodily or intellectual damage, or loss, to the victim at once or circuitously, the 
use of current telecommunication networks such as Internet and mobile telephones. This studies 
paper targets to discuss following components: Nature of Cybercrimes facing a country/ society/ 

industry, how does Indian legal system (i.e. IT Act 2000 and associated laws/acts) offer protection in 
opposition to them, what demanding situations will we see in modern-day criminal framework in 

meeting cutting-edge day Cyber safety project. The definition, why they arise, laws governing them, 
strategies of committing cybercrimes, who they affect, and cybercrime prevention procedures. The 
report will display the usage and development of generation has amplified exclusive varieties of 

crimes along with theft crimes and terrorism. Also, this record will display statistical records with a 
view to deliver a concept of how far cybercrimes has growth over the length of ten years or greater. 

Keywords- Cybercrimes, Cyber law, Cyberspace, Information Technology Act 2000, Internet 

 

INTRODUCTION 

In our modern-day era-driven age, retaining our personal information private is turning into extra 
difficult. Due to exponential boom of Internet and thereby online mobile banking and such different 
related technologies, gift global is being benefited by means of the use of these technology. In every 
section like banking, airport, space, railway, telecommunication and social media nowadays world is 
dependent on the generation and some of these technologies are interlinked with one another through 
Internet. Each innovation or new era allows quite a few benefits but same time it can produces the side 
consequences. In the prevailing-day international is completely depending on Internet via social media, 
banking transaction, cell transactions and so forth. The truth is, enormously classified details have 
become greater available to public databases, due to the fact we are extra interconnected than ever. 
Our statistics is to be had for nearly every person to sift via because of this interconnectivity. This 
creates a negative stigma that the usage of era is risky because nearly all people can access one’s non-
public statistics for a fee. Technology maintains to promise to ease our everyday lives; however, there 
are risks of the use of technology. One of the primary dangers of using era is the risk of cybercrimes. 
This had brought about the engagement in activities which can be illegal to the society. We can outline 
Cyber Crime as the crimes devoted using computers or pc network and are generally take vicinity over 
the cyber area specially the Internet. Now comes the term “Cyber Law”. It doesn’t have a set definition, 

however in a simple term we are able to be described it because the regulation that governs our on-line 
world. Cyber legal guidelines are the laws that govern cyber region. Cyber Crimes, virtual and digital 
signatures, facts protections and privacies etc. Are comprehended by way of the Cyber Law. The UN’s 

General Assembly recommended the primary IT Act of India which was based totally at the “United 

Nations Model Law on Electronic Commerce” (UNCITRAL) Model. 

The first Cyber Crime became recorded in the year 1820. The primeval kind of laptop has been in 
Japan, China and India in view that 3500 B.C, but Charles Babbage’s analytical engine is taken into 

 
1 Student, BBA LLB, 4th year, Symbiosis Law School 
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consideration as the time of gift-day computers. In the year 1820, in France a textile producer named 
Joseph-Marie Jacquard created the loom. This tool allowed a series of steps that changed into persistent 
inside the weaving of unique fabric or substances. This resulted in an exceeding problem most of the 
Jacquard's employees that their livelihoods as well as their traditional employment had been being 
threatened and prefer to sabotage on the way to discourage Jacquard so that the brand-new technology 
can't be utilized in the destiny. 

Meaning of Cybercrime and Cyberlaw 

Cybercrime may be a typical term that refers to any or all crook sports completed the usage of the 
medium of computers, the net, cyberspace and also the worldwide web. Computer crime, or 
Cybercrime, refers to any crime that entails a pc and a network. Offences that are dedicated against 
individuals or groups of people with a crook purpose to deliberately damage the popularity of the 
victim or cause bodily or intellectual damage to the victim directly or ultimately, the usage of current 
telecommunication networks including Internet and mobile phones. Such crimes may additionally 
threaten a kingdom’s safety and financial health. Issues surrounding these kinds of crimes became 

excessive-profile, especially those surrounding cracking, violation, infant pornography, and infant 
grooming. Cybercrime in an exceedingly broader sense (laptop-associated crime): 

• Any illegal behaviour committed by way of, or in terms of, a pc gadget or network, along with such 

crimes as unlawful possession and supplying or distributing information by employing a laptop 
machine or community. 

• Any settlement for the sale or conveyance of immovable property or any hobby in such assets. 

• Any such magnificence of files or transactions as could also be notified with the help of the Central 
Government Confidential. 

Objectives of the Act 

The Information Technology Act, 2000 offers legal reputation to the transaction finished via electronic 
trade of knowledge and different electronic way of communique or digital commerce transactions. 
This also entails using options to a paper-based method of communication and facts garage to facilitate 
the digital submitting of files with the govt agencies. Further, this act amended the Indian legal code 
1860, the Indian Evidence Act 1872, the Bankers’ Books Evidence Act 1891, and also the banking 

concern of India Act 1934. The targets of the Act are as follows: 

i. Grant prison recognition to any or all transactions completed through digital trade of facts or other 
electronic way of articulation or e-commerce, in area of the earlier paper-primarily based approach of 
conversation. 

Ii. Give prison recognition to virtual signatures for the authentication of any data or topics requiring 
criminal authentication 

iii. Facilitate the electronic submitting of documents with Government groups and additionally 
departments 

iv. Facilitate the electronic storage of knowledge 

v. Give felony sanction and additionally facilitate the electronic transfer of finances between banks 
and economic establishments 

vi. Grant felony reputation to bankers underneath the Evidence Act, 1891 and also the banking concern 
of India Act, 1934, for keeping the books of debts in digital form. 

Features of the data Technology Act, 2000 

a. All electronic contracts made thru comfy digital channels are legally valid. 
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B. Legal reputation for virtual signatures. 

C. Security measures for electronic statistics and also digital signatures are in situ 

d. a method for the appointment of adjudicating officials for holding inquiries beneath the Act is 
finalized 

e. Provision for organising a Cyber Regulatory Appellant Tribunal below the Act. Further, this tribunal 
will accommodate all appeals made con to the order of the Controller or Adjudicating Officer. 

F. An attraction con to the order of the Cyber Appellant Tribunal is possible best inside the supreme 
court 

g. Digital Signatures will use an uneven cryptosystem and additionally a hash characteristic 

h. Provision for the appointment of the Controller of Certifying Authorities (CCA) to license and 
modify the operating of Certifying Authorities. The Controller to act as a repository of all virtual 
signatures. 

I. The Act applies to offences or contraventions devoted outside India 

j. Senior cops and different officials can enter any public area and seek and arrest without warrant 

k. Provisions for the charter of a Cyber Regulations Advisory Committee to advise the Central 
Government and Controller. 

 

ORIGIN AND TYPES OF CYBERCRIME IN INDIA 

Origin of IT Legislation 

The Information Technology Act, 2000 or ITA, 2000 or IT Act, become notified on October 17, 2000. 
it's the law that gives with cybercrime and electronic commerce in India. during this article, we'll take 
a glance at the targets and functions of the knowledge Technology Act, 2000. In 1996, the United 
Nations Commission on International Trade Law (UNCITRAL) followed the model law on digital 
commerce (e-trade) to convey uniformity within the law in several international locations. Further, the 
overall Assembly of the United Nations advocated that each one country got to confine mind this 
version regulation before making modifications to their own legal guidelines. India became the twelfth 
country to permit cyber law after it surpassed the knowledge Technology Act, 2000. While the primary 
draft became created with the help of the Ministry of Commerce, Government of India because the 
ECommerce Act, 1998, it became redrafted because the ‘Information Technology Bill, 1999’, and 

passed in May 2000.  

The Act gives criminal validity to electronic contracts, reputation of digital signatures. this is often a 
modern-day legislation which makes acts like hacking, records theft, spreading of virus, fraud, 
defamation (sending offensive messages) pornography, baby pornography, cyber terrorism, a crook 
offence. The Act is supplemented by way of variety of policies which incorporates policies for cyber 
cafes, digital carrier delivery, records protection, blockading of internet sites. It additionally has 
guidelines for observance of due diligence through internet intermediaries (ISP's, community carrier 
vendors, cyber cafes, and lots of others.). a person suffering from information theft, hacking, spreading 
of viruses can practice for compensation from Adjudicator appointed beneath Section 46 additionally 
to record a criminal complaint. 

Types of Cybercrime 

The elevated charge of technology in computer systems has brought about the enactment of 
Information Technology Act 2000. The converting of the workplace artwork into digital data, the 
garage of the digital records, has specially changed the situation of the united states of a  
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Offenses: Cyber offenses are the illegal acts which are carried at some stage in a manner in which each 
the pc is that the tool or purpose or each. Cybercrime usually consists of: 

(a) Unauthorized get right of get entry to of the pc structures (b) Data diddling (c) Virus/worms attack 
(d) Theft of pc tool (e) Hacking (f) Denial of assaults (g) Logic bombs (h) Trojan attacks (i) Internet 
time robbery (j) Web jacking (top enough) Email bombing (l) Salami attacks (m) Physically terrible 
computer device. 

Various Cybercrime and Impact 

The offenses protected in the IT Act 2000 are as follows: 

1. Tampering with the laptop supply files. 

Section 65 of this Act affords that Whoever knowingly or deliberately conceals, destroys or alters or 
intentionally or knowingly causes another to conceal, destroy or alter any computer supply code used 
for a pc, pc programme, pc device or computer community, whilst the computer supply code is needed 
to be stored or maintained by regulation for the being time in pressure, will be punishable with 
imprisonment up to three twelve months, or with high-quality which might also expand up to 2 lakh 
rupees, or with each. 

2. Hacking with laptop system. 

Section 66 gives that- (1) Whoever with the reason to purpose or understanding that he is probably to 
cause wrongful loss or damage to the public or any man or woman destroys or deletes or alters any 
statistics dwelling in a pc useful resource or diminishes its charge or software or influences it 
injuriously thru any approach, commits hacking. (2) Whoever commits hacking are going to be 
punished with imprisonment up to three years, or with pleasant which may additionally increase up to 
two lakh rupees, or with each. Punishment: Imprisoned up to three years and excellent which can also 
increase up to 2 lakh rupees or with every. 

3. Publishing of records it truly is obscene in digital form. 

Section sixty seven of this Act offers that Whoever publishes or transmits or reasons to be posted inside 
the electronic form, any fabric that is lascivious or appeals to the prurient hobby or if its effect is 
together with to have a propensity to deprave and corrupt folks that are likely, having regard to all 
relevant situation, to take a look at see or hear the problem contained or embodied in it, will be punished 
on first conviction with imprisonment of each description for a term which may extend to 5 years and 
with quality which also can expand to at least one lakh rupees and inside the occasion of a second or 
subsequent conviction with imprisonment of each description for a time period which can also boom 
to 10 years and additionally with notable which can also amplify to 2 lakh rupees. 

4. Power of Controller to give instructions 

Any individual who fails to comply with any order underneath subsection (1) of the above segment, 
might be guilty of an offense and can be convicted for a time period no longer a good deal less than 3 
years or to a notable exceeding lakh rupees or to each. The offense underneath this segment is non-
bailable & cognizable. Punishment: Imprisonment as a whole lot as a time period now not exceeding 
3 years or extraordinary no longer exceeding two lakh rupees. 

5. Directions of Controller to a subscriber to extend centers to decrypt records 

Section sixty nine gives that- (1) If the Controller is happy that it is vital or expedient as a way to do 
within the interest of the sovereignty or integrity of India, the safety of the State, pleasant own family 
members with overseas States or public order or for preventing incitement to the charge of any 
cognizable offense; for reasons to be recorded in writing, through order, direct any corporation of the 
Government to intercept any statistics transmitted via any computer aid.(2) The subscriber or any man 
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or woman in fee of the laptop beneficial useful resource shall, when known as upon through any 
business enterprise which has been directed below sub-segment (1), enlarge all centers and technical 
assistance to decrypt the records. (3) The subscriber or any character who fails to assist the employer 
stated in subsection could be punished with imprisonment for a time period which may additionally 
growth to seven years. 

6. Protected gadget 

This section offers the power to the ideal government to assert any laptop, laptop device or laptop 
community, to be a blanketed gadget. Only prison man or woman has the proper to urge entry to 
covered gadget. Punishment: The imprisonment which might also additionally amplify to ten years 
and exceptional. 

7. Penalty for misrepresentation 

Section seventy one gives that- (1) Whoever makes any misrepresentation to, or suppresses any 
material truth from, the Controller or the Certifying Authority for obtaining any license or Digital 
Signature Certificate, because the case are frequently , are going to be punished with imprisonment for 
a time period which may additionally amplify to 2 years, or which great that may moreover amplify to 
as a minimum one lakh rupees, or with each. Punishment: Imprisonment which may additionally 
increase to two years or excellent may also increase to at least one lakh rupees or with each. 

8. Penalty for breach of confidentiality and privacy 

This section relates to any individual who in pursuance of any of the powers conferred by the Act or 
it allied rules and guidelines have secured get right of access to to any: Electronic report, books, join 
up, correspondence, facts, file, or special cloth. If such someone discloses such statistics, he might be 
punished. It might not practice to disclosure of private information of a person via a internet site, by 
the usage of his e mail provider. Punishment: Term which may additionally enlarge to two years or 
first-class as much as at the least one lakh rupees or with each. 

9. Penalty for publishing Digital Signature Certificate fake in advantageous particulars 

The Certifying Authority listed inside the certificate has not issued it or, the subscriber indexed in the 
certificates has no longer commonplace it or the certificate has been revoked or suspended. The 
Certifying authority also can droop the Digital Signature Certificate if it is of the opinion that the digital 
signature certificates need to be suspended in public interest. A virtual signature may not be revoked 
till the subscriber has been given opportunity of being heard. On revocation, the Certifying Authority 
want to speak the same with the subscriber. Such e-book isn't always an offense it's miles the reason 
of verifying a virtual signature created before such suspension or revocation. Punishment: 
Imprisonment of a time period of which may also moreover expand to 2 Years or first-rate can also 
moreover amplify to at the least one lakh rupees or with both. 

10. Publication for fraudulent reason 

Knowingly developing a virtual signature certificate for any fraudulent cause or unlawful cause. 

11. Act to use for offense or contravention committed out of doors India 

This segment has a broader mindset which includes cybercrime, dedicated by way of the usage of 
cyber criminals, of any nationality, any territoriality. 

12. Confiscation 

The aforesaid segment highlights that all gadgets whether pc, laptop gadget, floppies, compact disks, 
tape drives or a few different garage, communication, enter or output tool which helped in the 
contravention of any provision of this Act, guidelines, orders, or policies made beneath there below 
vulnerable to be confiscated. 
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13. Penalties or confiscation not to intervene with different punishments. 

Section 77 offers that – No penalty imposed, or confiscation made beneath this Act shall prevent the 
imposition of some other punishment to which the character affected thereby is dependable under 
every other regulation in the intervening time in pressure.  

14. Power to analyze offenses. 

Section 78 offers that – Notwithstanding something contained within the Code of Criminal Procedure, 
1973, a police officer not beneath the rank of Deputy Superintendent of Police shall look at any offense 
beneath this Act. 

Cases on Cybercrime 

1. Pune Citibank MphasiS Call Center Fraud 

Under ITA-2000 the offence is recognized both beneath Section 66 and Section 43. Accordingly, the 
individuals concerned are accountable for imprisonment and first-class as well as a legal responsibility 
to pay damages to the sufferers to the most quantity of Rs 1 crore according to victim for which the 
"Adjudication Process" may be invoked. 

2. SONY.SAMBANDH.COM CASE 

The courtroom, therefore, launched the accused on probation for twelve months. The judgment is of 
tremendous significance for the whole nation. Besides being the primary conviction in a cybercrime 
count, it has shown that the Indian Penal Code can be effectively carried out to sure classes of 
cybercrimes which aren't covered beneath the Information Technology Act 2000. Secondly, a 
judgment of this kind sends out a clear message to all that the regulation cannot be taken for a ride. 

3. The Bank NSP Case 

One of the leading cybercrime cases is the Bank NSP case is the only where a management trainee of 
the financial institution became engaged to be married. The couple exchanged many emails using the 
organization computers. After a while, the two broke up and the female created fraudulent electronic 
mail ids such as "Indian bar institutions" and despatched emails to the boy's overseas customers. She 
used the bank’s laptop to try this. The boy's company misplaced many clients and took the bank to 
court docket. The financial institution turned into held liable for the emails despatched using the 
financial institution's device. 

4. Andhra Pradesh Tax Case 

Dubious strategies of a prominent businessman, from Andhra Pradesh, were uncovered after officers 
of the department got keep of computers, used by the accused in one of the many cyber fraud cases in 
India. The proprietor of a plastics company turned into arrested and Rs 22 crore coins, turned into 
recovered from his residence through sleuths of the Vigilance Department. They sought an explanation 
from him concerning the unaccounted coins inside 10 days.  

5. R v. Gold & Schifreen 

In this example, it is located that the accused received access to the British telecom Prestl Gold 
computer systems networks file amount to dishonest trick and now not a criminal offense. 

6. R v. Whitele 

In this situation, the accused won unauthorized access to the Joint Academic Network (JANET) and 
deleted, delivered files and modified the passwords to deny access to the authorized customers. 

The angle of the section does not merely shield the facts but to defend the integrity and security of 
computer resources from assaults by using unauthorized character seeking to go into such aid, 
something can be the intention or cause.  
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7. The State of Tamil Nadu v. Suhas Katti. 

This case is ready posting obscene, defamatory and worrying message approximately a divorcee 
woman within the Yahoo message organization. E-mails were forwarded to the victim for facts by 
using the accused thru a fake email account opened by him inside the name of the sufferer. These 
postings ended in traumatic telephone calls to the lady. Based on the grievance police nabbed the 
accused. He became a recognised family buddy of the sufferer and became interested in marrying her. 
She married to some other character, however that marriage ended in divorce and the accused began 
contacting her over again. And her reluctance to marry him he began harassing her via the net. The 
accused is located responsible of offenses below segment 469, 509 IPC and sixty seven of the IT Act 
2000 and the accused is convicted and is sentenced for the offense to go through RI for 2 years beneath 
469 IPC and to pay nice of Rs.500/-and for the offense u.S.A.509 IPC sentenced to go through 1 yr 
Simple imprisonment and to pay high-quality of Rs.500/- and for the offense united states of america67 
of IT Act 2000 to undergo RI for 2 years and to pay satisfactory of Rs.4000/- All sentences to run 
simultaneously.” 

8. Avnish Bajaj (CEO of bazzee. Com – now a part of the eBay institution of businesses) case. 

There were 3 accused first is the Delhi schoolboy and IIT Kharagpur Ravi Raj and the carrier company 
Avnish Bajaj. The sections slapped on the 3 accused were Section 292 (sale, distribution, public 
exhibition, and many others., of an obscene object) and Section 294 (obscene acts, songs, and so forth., 
in a public location) of the Indian Penal Code (IPC), and Section 67 (publishing information that's 
obscene in digital form) of the Information Technology Act 2000. In addition, the schoolboy faces a 
charge beneath Section 201 of the IPC (destruction of evidence), for there's apprehension that he had 
destroyed the cellular smartphone that he used within the episode. These offenses invite a stiff penalty, 
specifically, imprisonment ranging from to 5 years, inside the case of a primary-time conviction, and/or 
fines. 

9. R v. Governor of Brixton jail and every other 

In this example the Citibank faced the wrath of a hacker on its cash control gadget, resulting in illegal 
transfer of budget from customers account into the bills of the hacker, later recognized as Valdimer 
Levin and his accomplices. After Levin become arrested, he became extradited to the USA. One of the 
maximum crucial issues become the jurisdictional difficulty, the ‘area of starting place’ of cybercrime. 

The Court held that the real-time nature of the verbal exchange link between Levin and Citibank laptop 
supposed that Levin’s keystrokes have been happening on the Citibank laptop. It is therefore vital that 
so as to resolve the disputes related to jurisdiction, the difficulty of territoriality and nationality ought 
to be positioned by way of a whole lot of broader standards embracing standards of reasonableness 
and equity to deal with overlapping or conflicting interests of states, in spirit of generic jurisdiction. 

 

IMPACT OF CYBER CRIMES 

❖ Impact on Economy  

People today are highly dependent on computers and the internet for money transfers and making 
payments. Therefore, the risk of being subjected to online money frauds is extremely high. Norton 
Cybercrime disclosed in 2011 that over 74 million people in the United States were victims of 
cybercrime in 2010, which directly resulted in financial losses of approximately $32 billion. Even in 
India, with the emergence and popularity of “cashless India”, chances of being duped online are also 

increasing, if one is not smart enough to use safe online transaction platforms and apps. Not just 
individuals suffer from financial losses due to cybercrimes; some of the surveys conducted have stated 
that approximately 80% of the companies participating in the surveys accepted financial losses due to 
cybercrimes. 
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❖ Leakage of Personal Information 

Not just financial losses, people also suffer from leakage of their personal information. Many social 
networking sites, no matter how safe, are still an open platform for everyone to see someone else’s 

life, which can be dangerous. Apart from this, hackers can also hack into one’s account and collect 
whatever information they want to. Spamming and phishing also cause harm to people. 

❖ Loss of Consumer Trust 

With such financial losses and a threat to personal information, consumers start losing trust in such 
sites and apps. Even if the person committing the crime is someone else, the site or app is declared to 
be fraudulent and unsafe. Also, it makes people reluctant to start a transaction when their credit card 
information is asked. This affects the credibility of an e-business and consequently jeopardizes a 
potential business. 

❖ The threat to National Security 

Nowadays, the military of most of the countries is using advanced computer technologies and 
networks. Information warfare, albeit old, is used to spread malware, which can cause network crashes 
and spread misinformation. Not just militaries but terrorists and cybercriminals also these technologies 
to intrude in other Country’s security networks and obtain information.  

 

NEED AND SCOPE OF CYBERLAW IN INDIA 

Need of Cyber Law 

With the evolution and improvement of the net, records generation and computers, challenges imposed 
by cybercrimes have also accelerated. Therefore, cyber laws adjust all fields of legal guidelines 
wherein cybercrimes may be devoted, inclusive of crook regulation, contract, intellectual property 
regulation and tort. Cyber laws deal with diverse kinds of concerns, along with unfastened speech, 
safety, highbrow property rights, privacy, terrorism, e-commerce and jurisdiction of cyber laws. With 
the growth inside the range of internet customers, the need for cyber laws and their utility has grown 
to be very pressing nowa days. Cyber laws are wished due to the fact:  

1. Consumers are more and more the usage of on-line transactions with the accelerated reputation 
of charge apps and websites, as they may be smooth and green. Government’s scheme of ‘Cashless 

India’ has additionally won reputation resulting in a excessive amount of on-line transactions. 

2. Email, SMS, messaging apps and social networking web sites have turn out to be the primary 
mode of verbal exchange. 

3. Companies are fairly established upon their computer networks to hold their digital statistics safe. 

4. Most of the authority’s forms are crammed in electronic layout, as an instance, Income Tax Return, 
Passport software, Pan Card utility, Company law paperwork etc. 

5. Digital Signatures and authorization are speedy, changing conventional methods of identity for 
transactions. 

6.Computers and networks also assist in non-cybercrimes as well. As most of the data, in recent times 
are saved in computer systems and cellular phones. The proof accumulated from them can help in 
diverse crimes along with kidnapping, terrorist attacks, counterfeit currencies, tax evasion and such. 

7.Cyber laws help in representing and defining the model of cyber society and maintaining cyber 
properties. 

Scope of Cyber Law 
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1.Dealing with laptop hackers, spammers and those who unfold malware and viruses. 

2.Protecting the privacy of the people and preventing frauds in money transactions. 

3. Regulations and categorization of contractual duties associated with the acquisition of software 
program. 

4. Protection of Intellectual Property Rights and managing problems of copyright in a computer 
application and patent protection of software program programs. 

5.Dealing with the purchases from different jurisdictions beneath e-commerce. 

6.Regulation and managing the problem of trafficking in domain names under the regulation; and 

7.Regulation of the content material and data available on the internet. 

8.Protection and law of freedom of speech and expression and proper to information. 

Scope and applicability of Cybercrime in IT ACT, 2000 

The scope and applicability of ITA-2000 turned into improved by way of its amendment in 2008. The 
word ‘conversation devices’ inserted having an inclusive definition, taking into its insurance cell 
phones, private digital assistance or such different gadgets used to transmit any text, video and many 
others like what was later being marketed as iPad or other comparable gadgets on Wi-fi and cell 
fashions. Though ITA- 2000 defined ‘virtual signature’, but stated definition changed into incapable 

to cater desires of hour and therefore the time period ‘Electronic signature’ became brought and 
described inside the ITAA -2008 as a legally valid mode of executing signatures. This consists of 
virtual signatures as one of the modes of signatures and is a way broader in ambit overlaying biometrics 
and different new sorts of growing electronic signatures now not confining the popularity to virtual 
signature method alone. The new amendment has changed Section 43 with Section 66. The Word 
“hacking” utilized in Section 66 of earlier Act has been eliminated and named as “data theft” in this 

section and has similarly been widened inside the form of Sections 66A to 66F. The segment covers 
the offences which includes the sending of offensive messages via communique service, misleading 
the recipient of the origin of such messages. 

 

CYBERLAW IN INDIA AND IT ACT,2000 AND IT AMENDMENT ACT, 2008 

Cyber Law in India and the IT Act, 2000 

In India, cyber laws are contained within the Information Technology Act, 2000. The predominant 
object of this Act is to offer felony reputation to e-trade and digital codecs and to facilitate the filing 
of electronic facts with the Government. This legislation lays down rules and guidelines associated 
with cybercrimes, electronic statistics and codecs, digital authentication and virtual signatures, and 
legal responsibility of network service companies. The I.T. Act is based totally at the United Nations 
Model Law on Electronic Commerce 1996 (UNCITRAL Model) endorsed by means of the General 
Assembly of the United Nations through a resolution dated 30 January 1997. 

The Indian Cyber Law covers those essential aspects of Cyberspace and cybercrime: 

1. The Indian Cyber Law makes each layout in electronic shape felony, because of this something 
which you write, percentage and submit electronically is now considered criminal. 

2. It additionally makes all electronic contracts criminal, which means that that a suggestion may be 
electronically made and usual, and it'd quantity to a legitimate and binding electronic contract. 

3. The Indian Cyber Law acknowledges and legalizes the concept of virtual signatures and digital 
authentications.  
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4. Indian Cyber Law covers almost all varieties of cybercrimes and provides punishment for the 
identical.  

5. It additionally punishes the human beings of different nationalities, supplied their crimes involve 
any computer or community located in India. 

Legalization of everything in digital format, which includes publications, communications, signatures 
and authorization, manner that it's far all now legitimate and can be used in any lawsuits. 

Pros of the I.T. Act, 2000 

1. Before the enactment of the I.T. Act, 2000, the same old method of conversation consisting of emails 
and texts were now not taken into consideration as a prison shape of communication and due to this, 
they were not admissible as proof in a court docket of regulation. But after the enactment of I.T. Act, 
2000 electronic codecs and conversation were given felony recognition, and now they're admissible as 
proof in a court of law. 

2. With the creation of the I.T. Act, 2000, now groups can carry out e-trade and e-business and sell 
online transactions commercially the usage of the legal infrastructure furnished by means of this Act.  

3. Digital signatures and authentications were legalized after the I.T. Act, 2000, that is a terrific help 
to carry out transactions online as they assist in verifying the identity of an individual on the net.  

4. The I.T. Act, 2000, provides for corporate to have statutory treatments if everybody hacks and breaks 
into their pc systems or networks and reasons any sort of damages. The I.T. Act, 2000 presents for 
financial damages, by means of the manner, repayment, as a treatment for such crimes.  

5. The I.T. Act, 2000 has described, diagnosed and penalized diverse cybercrimes which includes 
hacking, spamming, identity robbery, phishing and plenty of greater. Prior to this Act, cybercrimes 
had been now not covered in any rules, and there has been no felony remedy for such crimes.  

6. The Act allows companies to issue digital certificates by means of becoming Certifying Authorities.  

7. This Act also permits the Government to problem notices at the internet through e-governance.  

Cons of the I.T. Act, 2000 

1. The I.T. Act, 2000 might also motive a struggle of jurisdiction.  

2. Electronic commerce is based at the machine of domain names. The I.T. Act, 2000 does no longer 
cope with the issues referring to domains, rights and liabilities of domain proprietors.  

3. The I.T. Act, 2000 does no longer offer for the protection of Intellectual Property Rights as problems 
regarding copyrights and patents are very common with regards to pc programs and networks. 

4.The offences covered and described underneath the I.T. Act, 2000 are not exhaustive in nature. Since, 
with the improvements in technology, laptop applications and networks are continuously changing and 
evolving, and with this development, the character of cybercrimes is likewise evolving. This Act does 
no longer cover various styles of cybercrimes together with cyberstalking, cyber fraud, chat room 
abuse, robbery of internet hours and many greater.  

5. The I.T. Act, 2000 has not addressed problems like privateness and content material regulation, 
which is very essential, considering the vulnerability internet poses.  

6. Lastly, the principle problem with this Act is its implementation. The I.T. Act, 2000 does now not 
lay down any parameters for its implementation and policies. 

Information Technology (Amendment) Act, 2008 

A major amendment was made in 2008. It introduced the Section 66A which penalized sending of 
"offensive messages". It also introduced the Section 69, which gave authorities the power of 
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"interception or monitoring or decryption of any information through any computer resource". It also 
introduced for child porn, cyber terrorism and voyeurism. It was passed on 22 December 2008 without 
any debate in Lok Sabha. The next day it was passed by the Rajya Sabha. It was signed by the then 
President (Pratibha Patil) on 5 February 2009. 

Few amendments have been made in the I.T. Act, 2000 which have improved certain provisions of the 
original Act. Few of the amendments are: 

1. The term’ digital signature’ has been replaced with ‘electronic signature’ to make the Act more 

technology neutral.  

2. The term ‘Communication device’ has been defined. According to the definition, 

‘Communication device’ means cell phones, personal digital assistants or combination of both 
or any other device used to communicate, send or transmit any text, video, audio or image. 

3. The term ‘Cybercafe’ has also been defined as any facility from where the access to the internet 

is offered by any person in the ordinary course of business to the members of the public.  

4. New Sections have been added to address data protection and privacy. 

 

OFFENCES AND PENALTIES 

Section 65 to Section 74 describes for offences and prescribes consequences for the offences.  To 
understand each of them, they're arranged in tabular shape in Table 2.  As per Section 77-B of the Act, 
the offences punishable with imprisonment of 3 years and above will be Cognizable.  The offences 
punishable with imprisonment of three years shall be Bailable.  After the amendment of 2008, the 
energy to research the offence beneath this Act is with a Police Officer now not beneath the rank of 
Inspector as in line with Section 78 of the Act. As consistent with Section 77-A of the I. T. Act, any 
Court of capable jurisdiction might also compound offences, apart from offences for which the 
punishment for existence or imprisonment for a time period exceeding 3 years has been provided under 
the Act.    No offence shall be compounded if; 1. The accused is, by motive of his preceding conviction, 
is liable to either superior punishment or to the punishment of various type; OR 2. Offence affects the 
socio monetary situations of the united states of America; OR 3. Offence has been committed against 
a toddler beneath the age of 18 years; OR 4. Offence has been devoted towards a woman. The man or 
woman accused of an offence beneath this Act may also record a utility for compounding inside the 
Court in which offence is pending for trial and the provisions of Sections 265-B and 265-C of Cr. P. 
C. Shall follow. 

 

CONCLUSION 

The rise and proliferation of newly developed technology start megastar to characteristic many 
cybercrimes in trendy years. Cybercrime has grow to be exquisite threats to mankind. Protection in 
competition to cybercrime is a important part for social, cultural and security component of a rustic. 
The Government of India has enacted IT Act, 2000 to address cybercrimes. The Information 
Technology Act is the sole saviour to fight cybercrime in nature. Though offences wherein laptop is 
both device or target additionally falls beneath the Indian Penal Code and specific regulation of the 
Nation, but this Act is a unique act to deal with the problem of Cyber Crime. The Act turn out to be 
sharpened with the resource of the Amendment Act of 2008, however the Act remains in its budding 
level. There is grave underreporting of cybercrimes in the country. Cyber Crime is devoted on occasion 
but is infrequently recommended. The times of cybercrime that reaches to the Court of Law are 
consequently just a few. There are sensible difficulties in gathering, storing and appreciating Digital 
Evidence. Thus, the Act has miles to head and promises to keep of the victim of cybercrimes.  
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Nevertheless, despite the fact that net users set free their private records without troubles, it remains 
the duty of the State to defend the interests of its humans. This is a essential risk to every body’s 

privateness and the Nation’s hobbies. With the creation of the I.T. Act, 2000, the difficulty of crimes 

in Cyberspace in India has been addressed very smartly, yet, the right implementation of the Act 
remains missing. Due to the boom in virtual generation, diverse offenses are growing each day. 
Therefore, the IT Act 2000 need to be amended which will include those offenses that are not included 
in the Act.  In India, cybercrime isn't always of high fee. Therefore, we've time so that it will tighten 
the cyber laws and consist of the offenses which can be no longer blanketed within the IT Act 2000. 
Since the start of civilization, man has continually been inspired with the aid of the need to make 
progress and better the prevailing technologies. This has led to exceptional improvement and progress 
which has been a launching pad for in addition tendencies. Of all of the considerable advances made 
by using mankind from the start to date, probably the maximum important of them is the improvement 
of the Internet. However, the rapid evolution of the Internet has also raised numerous legal issues and 
questions. As the situation continues to be nevertheless now not clear, countries at some stage in the 
sector are resorting to exclusive strategies toward controlling, regulating and facilitating electronic 
communique and commerce. 
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AN ANALYTICAL STUDY ON JUVENILE JUSTICE ACT IN INDIA 

- P. Yuvasree1 

 

ABSTRACT 

The present study mainly views the impacts of the Juvenile Justice Act, 2000 over the juveniles. Also, 
it tries to provide some additional information to the readers regarding the reasons for which the Act 

had been enacted. This paper also deals with the issues like, how the Juvenile Justice Act protects 
the juveniles? What are the rights guaranteed for the juveniles? Here in this paper, the author put an 

effort in order to explain the current status regarding the protection of children and their rights. 

The author also deals with the role of Juvenile Homes in safeguarding juveniles and the measures 
taken by them to change the conduct of juveniles. However the seriousness of juvenile delinquents 
have increased in our country, on the other side, when we look into the reasons for the commission 

of crimes, their family background and their relationship with parents stand as the two foremost 
causes for the children who are below 18 years of age to enter into criminal activities. Though we 

quote socio-economic conditions as one among the reasons for this condition, there is also a mistake 
on the part of the public and the authority who fail to realize the vitality of this major social problem. 
The author made her focus on all such dimensions from the side of a juvenile as how they have been 
facing the challenges in their day to day life. Thus, it is hoped that this paper will provide some more 

data regarding, “Juvenile Justice Act” 

Keywords:  challenges, data, dimensions, guaranteed, poverty. 

 

INTRODUCTION 

In our current situation, juvenile delinquency has become very prevalent. Over the passing years, 
juvenile crimes are becoming more and more accustomed from the petty crimes such as theft, fraud to 
crimes of serious nature such as murder and rape. However, it continues to prevail, there is a drastic 
change in the rate of juvenile delinquents. It is stated that the rates of Juvenile incarnation have 
decreased over the past 10 years, reaching 152 per 100,000 youth in 20152. Also there exist a report 
saying that the higher rate of juvenile delinquency cases are filed in urban areas, where the survival 
seems to be difficult because of the heavy cost imposed on the goods and services. Since 44 percent 
of the people living all over the country are under below poverty category, it is really hard for them to 
carry on their life in cities. This burden pushes their children below the age of 18 to engage in these 
activities. But in this case, it is also mentioned that females are the one who commit the crimes at 
higher rate when compared with male juvenile delinquents. It has been quoted that the female crime 
rate has increased from 12 percent to 23 percent in between the years 1997 and 2015. It is clear that 
most of the female were forced into this situation because of their physical, sexual or emotional 
victimization. Also, as the author stated earlier, the two main reasons which influence the juveniles to 
commit the offence are their exposure to family structure3 and their relationship with their parents.4 
The author has discussed this particular theme in the following paper. 

 
1 Student, 2nd year, BA LLB (H), The Tamil Nadu Dr. Ambedkar Law University (School of Excellence In Law) Taramani, 
Chennai 
2 Juvenile Delinquency and Family Environment in Jordan by Faisal L.M. Al – Matalka and Mohammed M. Hussainat, 
published on December 21, 2012. 
3Apel and Kaukinen, 2008, Price and Kunz, 2003 
4Leiber, Mack and Featherstone, 2009, Petts, 2009 
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REVIEW OF LITERATURE 

• The most common co-occurring mental health disorder for juveniles is depression and delinquent 
behaviours.5 

• Ethnicity can play a role in the aggressiveness of juveniles or adults.6 
• A number of juveniles displaying delinquent behaviours are incredibly high.7 
• The sexual abuse and emotional neglect are more significant in predicting future violent and 

criminal behaviour than physical abuse alone.8 
• It is clear from the literature that maltreatment of children in general has a negative effect on their 

development, but there is inconsistency in which form of abuse plays the most important role in 
delinquency.9 

• The conflict with parents or guardians can eventually lead to involvement in delinquent acts.10 

 

OBJECTIVES OF THE STUDY 

• To create an awareness among the readers regarding the Juvenile Justice Act, 2000. 
• To learn the impacts of the measures taken by the Government for the welfare of the juveniles. 
• To study the rights of juveniles and methods to seek remedies for them. 
• To provide certain suggestions for the advancement of juveniles. 
•  To find out the ways that help juveniles to get rid of their problems. 
• To analyse the consequences of Juvenile delinquency. 
• To evaluate the role of juvenile homes in the development of juveniles. 

 

SIGNIFICANCE OF THE STUDY 

We might have come across the statement, “Today’s children are tomorrow’s future”. Yes, they are 
the true wealth of our country. Their quality and personality determine the kind of destiny that 
strengthens the nation. It is mandatory for every nation to take care of its kids. Hence it is the need of 
the hour in our present society to deal with this particular social issue. Though there are certain 
circumstances that lead to juvenile delinquency, at the same time, the responsibility lies in the hands 
of us (citizens) to support the children in their development.  

 

BACKGROUND OF THE JUVENILE JUSTICE (CARE AND PROTECTION OF 
CHILDREN) ACT, 2000 

The Juvenile Justice Act, 2000, was enacted to combine and amend the laws relating to juveniles who 
are in need of protection and care. The motive of this act is to fulfil the needs of the juveniles by 
providing them certain rights. There was a need to control the juvenile offences and hence this act 

 
5McCart, M.R.,Zajac,K.,Ruggiero, K.J.,Saunders,B.E., and Kilpatrick,D.G.(2011) 
6Mallet,C.A.,StoddardDare,P., and Seck, M.M.(2009) 
7Alltucker, Bullis, Close and Yovanoff, 2006 
8 Yun, Ball and Lim (2011) 
9 Article by Mallet, Stoddard Dare and Seck (2009) 
10Kofler, et.al., 2011 
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came into force. And as a result, this law proved to be effective, since number of convicts were held 
before the Court of law, which earlier went unnoticed due to the absence of specific law. 

 

ISSUES OF THE STUDY 

1. How the juvenile justice act created impact over the juveniles? 
2. What are the legal rights and remedies for juveniles? 
3. Whether Juvenile home take a part in the upliftment of Juveniles? 

 

STATEMENT OF THE PROBLEM 

1. How the Juvenile Justice Act created impact over the juveniles? 

This Act provided legal frame work for the juveniles and it is the most effective, robust and responsive 
legislative measure for the children who are in need. The detailed history of this Act has been explained 
below. 

There was an act namely, Apprentices Act, 1850 which was the first measure taken by the legislature 
in punishing the delinquent children under the age of 15 who are involving in petty offences as 
apprentices. Then in 1897, the Reformatory Schools Act came into force and provided that children 
who are up to the age of 15 may be sent to homes rather than prison was framed. Later, the Madras 
Act established Juvenile Courts and separate residential institutions in 1920 in almost many states. 
There were provisions in Children’s Act, 1960 for children’s courts, in order to send them to an 

institution, the use of prison was also permitted in exceptional circumstances. 

In the year 1986, the parliament passed the Juvenile Justice Act to bring a uniform juvenile justice law 
throughout the nation, where the term, ‘Children’ was substituted with ‘Juvenile’. There were some 

provisions dealing with establishment of Advisory Boards, creation of a Children’s Fund and 

appointment of visitors for each institution. Then finally, the Parliament made an effort to enact the 
Juvenile Justice (Care and Protection of Children) Act, 2000. This Act was amended in 2006 and New 
Model Rules,2007 which were notified in October 26,2007.     

This implementation created a complete change in the minds of the authority over the juveniles, since 
it deal with the offences committed by juveniles in a manner that was different for the adults. In Jameel 
v State of Maharashtra11, a juvenile who committed an offence of unnatural intercourse had completed 
16 years on the date of the incident, therefore it was held that the Juvenile Justice Act, 2000 is 
categorically not applicable.  Also, in the case, Raj Singh v State of Haryana12, it was held that the 
legislations dealing with juveniles are irrespective of the nature of offence. 

In the Juvenile Justice Act, 2000 under section 4, the State Government is empowered to setup a 
Juvenile Justice Board. Under section 5(2), it is stated that the child who committed the offence can 
be provided even in front of the individual member if the board is not presiding. Section 6(1) provides 
the Board with an exclusive power to deal with all the proceedings relating to juveniles in conflict with 
the law. Observation homes are also yet to be established in all the districts in order to receive the 
juveniles temporarily during the pendency of enquiry. Under section 32(1), the Special juvenile police 
unit or the designated police officer may send the child to children’s home for speedy enquiry by a 
social worker or child welfare officer. Thus, this Act sincerely struggled to alter the previous situation 
of the juveniles. There was a bill called, Juvenile Justice (Care and Protection of Children) Bill which 

 
11 (2005) 6 SCC (j) 1. 
12 Id., at page 78 
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was passed on August 12th 2014 by the Women and Child Development Ministry. This bill replaced 
the Act of 2000, since it classified the nature of offences in a better manner. For the offences committed 
by the children between 16-18 years of age will be examined by the Juvenile Justice Board consisting 
of both the psychologists and social experts which are governed under this Act. 

2. What are the legal rights and remedies for juveniles? 

No juvenile can be lodged in a police station or in a jail for no reason. There is a committee to that 
views the children who has no family or superficial support and send them to the Children’s home till 

suitable rehabilitation is provided for them until they attend 18.  

Under section 21 of the Juvenile Justice Act, 2000, the juvenile has been provided with the right to 
prohibit the publication of his / her name in any of the social media. If any person contravenes this 
provision shall be liable to a penalty which may extend to twenty-five thousand rupees under section 
21 of this Act. In this case, Ram v State of Rajasthan13, the Court confirmed the retrospective effect of 
this Act which was earlier confirmed by some of the High Courts in India. 

The following cases have been covered under the provisions that govern the rights of the children. 
Umesh Singh and Another v State of Bihar14 Hari Ram v State of Rajasthan15and Jayendra v State of 
Uttar Pradesh16 , in all these cases, the Juvenile Court and Juvenile Welfare Board were renamed.  
Under the Constitution of India, the list II and Schedule VII applies to all girls till the age of 18 and 
for boys till the age of 16 by the Children’s Court in Mal Singh Malu and others v State of Gujarat.17 

The Constitution of India guarantees free and compulsory education for children between the age 
group 6 to 14, under Article 21.  The Basic rights of the children are also protected under article 15(3) 
where nothing can prevent from adding special provisions for women and children, also under articles 
39(3), 39(e), 39(f), 45 and 47 of the Directive Principles of State Policy and article 51A of Fundamental 
Duties in the Part IV and Part IVA of the Constitution, which imposes obligation on the State to ensure 
that all the needs of the children are fulfilled. In the case, Pratap Singh v State of Jharkhand,18 the 
Court observed the administration of Juvenile Justice, while holding a juvenile responsible for a crime, 
the moral and psychological components must be given importance. 

Apart from various acts concerning children, the Indian Penal Code also protects them from a list of 
offences that are against children. Under section 82 and 83 of the IPC, a child is protected when it 
commits a crime when it is under the age of 7.  There also exist special provisions under Criminal 
Procedure Code, adjudicating criminal cases concerning the child offenders 

Also, the mere enactment of laws and schemes is of no use when the victims don’t have sufficient 

knowledge about these measures. There are uncountable legislative measures, help lines and schemes 
for the protection of children, but no one are utilising it since they are unaware about the measures. 
They should be provided legal knowledge regarding the provisions that give rights for the children and 
impose certain obligations on them, if it is so, then there will be a proper usage of the developmental 
measures occur. 

3. Whether Juvenile home take a part in the upliftment of Juveniles? 

 
13 AIR 2007 Sc 971 
14 (2000) 6 SCC 89 
152009(8) jT 476 (SC) 
16 (1981) 4 SCC 149  
17 (1969) 10 CrLj  66. 
18  (2000) 6 SCC 759 
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As there is a lack of intervention programmes to prevent the crimes, Tamil Nadu stands second in 
Juvenile delinquency of our country, since one tenth (30percent) of the total juvenile crimes are taking 
place in our State. In this, the part of the State Government plays a great role in the development of 
children, they can associate with NGOs and may establish and maintain children’s homes in every 
district for the reception of child in need of care and protection and subsequently for their treatment, 
education, training, development and rehabilitation. Under the rules of tis Act, the Government can 
provide for the management of homes for the improvement in their standard and welfare. Also, the 
Central and State governments can appoint inspection committees in children’s homes in each and 

every State with experts and representatives from all the fields in order to provide them the best service 
and to monitor the functioning of the children’s homes at regular intervals of time.   

While at the homes, they can be provided with learning and training sessions for life skills such as 
baking, tailoring etc to carry on their remaining life in peaceful way. Also, they should be provided 
with lot of recreational activities for distraction. Social services and other awareness programmes can 
take part in the homes at regular intervals of time so that they would not be feeling lonely inside the 
homes.  

The fundamental needs such as Education system should be based on the moral value, it must teach 
them how to lead their life in righteous path. Health care programs should be provided for their benefit. 
First of all, all the basic need must be provided free of cost and without any corruption, it should reach 
each and every individual of the nation. It all these changes have taken place in our country, the 
probably the juvenile delinquency can be easily uprooted from our society. 

 

METHODOLOGY 

A research can be defined as a set of activities for an advancement of knowledge. Research 
methodology is a way to systematically solve the problem. The present research is a doctrinal 
research. It is completely based on collection of data, observation, refining and analysing data. 

 

SUGGESTIONS 

The author has taken a note of this particular issue in this research article is to suggest her opinions as 
a law student as how to completely eradicate the juvenile delinquency in future India.  

• Legal awareness camps can be conducted among the children in schools and college in order to 
make them know their legal rights and duties. 

• A regular visit to Juvenile homes can be arranged in schools, so that children will not get an idea 
to engage in such activities. At the same time, the feelings of juveniles in those homes should not 
be affected. Where the school children can help the children in such homes by providing them 
certain things to recover from their guiltiness, also by several entertainment activities. 

• Moral education should be made compulsory in schools and colleges. 
• Extra points can be provided for the children who have the knowledge of the Holy Scriptures. This 

will surely make a change among the youngsters. 
• Amongst everything, there should be love and caring in the hearts of their parents who stands as a 

reason for the growth of their children. In the absence of their parents, teachers should take such 
position and develop the child as a good human being. 

• No way, the feelings of the child should be affected. Even if there is any change in the behaviour 
of the children, they should not be corrected with harsh punishments, they should be moulded with 
affection and love, if needed they can be taken to psychologists for treatments.  
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CONCLUSION 

In the way of concluding, the author is interested to quote the following lines,  

“There can be no keener revelation of a society’s soul than the way in which it treats its children” 

The entire power of the nation is vested only in the hands of the adolescents (youths), hence the 
basement for a developed nation is based on the functioning of its younger generation people. If they 
fail to work in a right way and involve in illegal activities then the whole nation will turn into a country 
of delinquency. Hence criticising the Government and Judiciary is of no use, the whole thing will 
change only when the public understand the responsibility laid on them instead of blaming others. 
Once every individual grasps this concept then automatically, the entire globe will change and create 
a new atmosphere for the budding wards. Let us all join hands together to make this change happen 
soon in our nation! 
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EFFECTUATION & OPERATIONALIZATION OF ‘FUNDAMENTAL 
DUTIES’: CONCEPTUAL UNDERPINNING, SOME CHALLENGES & 

SEEKING RESOLUTION THROUGH GANDHIAN PHILOSOPHY 

- Nabanita Samanta1 

 

ABSTRACT 

The notion of ‘rights’, an inalienable pillar of a democracy, finds its counterpart in the endorsement 
of ‘duties’. It is not just securing ‘rights’ of the citizens that constitutes the ‘modus operandi’ of a 

successful democracy, rather inclinations for ‘rights’ must be balanced with execution of ‘duties’. 

Following the recommendations made by the Swaran Singh Committee, ten ‘Fundamental Duties’ 

enumerated under Article 51A in Part-4A was incorporated by 42nd Amendment. This paper within 
its limited scope will try to provide some insights into the conceptualization of ‘fundamental duties’ 

and particularly the challenges embedded in its effectuation and operationalization. 

In a juncture when we are observing 70th anniversary of the adoption of the Constitution, it becomes 
an imperative for us to take a closer look at the very notion of ‘duties’ in an attempt to understand 

the indispensability of ‘fundamental duties’. This paper while looking at the notion of ‘duties’ as 

integral to civilizational ethos of India will try to analyze the essence of ‘fundamental duties’ as an 

expression of ‘general will’. Taking a cue from Rousseau’s conception of ‘citizenship’ as a ‘social 

contract’ (Rousseau 1762), the idea of ‘fundamental duties’ as fueled by a striving for collective 
interests will be looked at with all its nuances. However in the Indian context, fundamental duties 

being non-justiciable in nature have remained only in ‘letter’ and not in ‘spirit’. Thus, the question 

of effectuation of fundamental duties has been shrouded by the clouds of scepticisms. However, 
standing in the sesquicentennial year of the birth of the great visionary Mahatma Gandhi, this paper 

will seek to analyze how his ideas and ideals can help us forging a way-forward in this regard. 

 

INTRODUCTION 

“The true source of rights is duty. If we all discharge our duties, right will not be far to seek. If leaving 
duties unperformed we run after rights, they will escape us like a will-o'- the-wisp. The more we pursue 
them, the farther they fly." (Mahatma Gandhi) [Young India July 2, 1931, pg 162]  

The notion of ‘rights’, an inalienable pillar of a democracy, finds its counterpart in the endorsement of 

‘duties’. It is no exaggeration to ascertain that ‘rights’ and ‘duties’ are nothing but two opposite sides 
of the same coin. Yet, discourses of ‘citizenship’ are replete with exploration and discussions about 

‘rights’ whereas ‘duties’ hardly get explicit recognition. But it is not just securing ‘rights’ of the 

citizens that constitutes the ‘modus operandi’ of a successful democracy; rather inclinations for ‘rights’ 

must be balanced with discharging of ‘duties’. In fact, it can be discerned with certitude that a 

democracy would cripple to a debilitated state unless the citizens adhere to performance of certain 
basic ‘duties’ alongside enjoying ‘rights’. Of late, the term ‘active citizenship’ as a neologism has 

gained much prominence in the discourses of democracy and citizenship, and it has brought to the fore 
the needs for having ‘participatory’ citizenry. It is discharging of ‘duties’ which becomes 
quintessential for an ‘active’, participatory and responsible citizenry.  

The Constitution of India acknowledging this undeniable necessity of ‘duties’ has enumerated eleven 

fundamental duties under Article 51A contained in Part-4A. Though these duties were not included in 

 
1 Student, 3rd year, 5-years Integrated Masters in Sociology, University of Hyderabad 
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the original version of the ‘Law of the Land’, 42nd Constitutional Amendment Act 1976 (which is often 
regarded as a ‘Mini-constitution’ for the large number of changes that it introduced) following the 
recommendations made by Swaran Singh Committee incorporated ten duties as ‘fundamental duties’ 

(Basu 1993: 131). The original draft of 42nd Amendment Act has eloquently affirmed, “A Constitution 
to be living must be growing. If the impediments to the growth of the Constitution are not removed, the 
Constitution will suffer a virtual atrophy…”2.  In concurrence with the flexibility and dynamism that 
the Constitution of India exemplify, one more duty was added to the existing list of ten by 86th 
Amendment Act 2002, increasing the total number of ‘fundamental duties’ to eleven. Responding to 

the exigencies of changing times, more such apposite entries can be expected in days to come. 

 

‘RIGHTS’ AND ‘DUTIES: CORRESPONDENCE AND COMPLEMENTARINESS 

“Right and duty are different names for the same normative relation, according to the point of view 
from which it is regarded” (Benn and Peters 1959: 89)  

‘Rights’ and ‘duties’ are not just interrelated, they are complementary to one another. While ‘rights’ 

place constraints within which citizen must conduct their lives, ‘duties’ invoke obligations which bind 

an individual’s own pursuit with larger collective interest. Citizenry is nothing but a political 

machinery to bring people in collective conglomeration so as to ease the process of attaining collective 
wellbeing. In fact, incorporation of Fundamental duties in the Constitution of India has been in line 
with the Article 29(1) of Universal Declaration of Human Rights which has emphasized that the rights 
enshrined in the grand declaration will remain out of reach unless the corresponding duties are fulfilled 
(UN 1948).  

Despite the complementary relation that embraces ‘rights’ and ‘duties’ together to form a harmonizing 

correspondence, ‘fundamental duties’ unlike ‘fundamental rights’ have been kept as non-justiciable. 
This aspect has thrown serious challenges to the arduous task of effectuation and operationalization of 
these codified ‘duties’. Yet, ‘fundamental duties’ as a base and bastion of an effective democracy need 
to be looked at from a critical vantage point so as to understand the underlying nuances. 

 

NOTION OF ‘DUTIES’ AS CIVILIZATIONAL ETHOS OF INDIA 

“Dharayati iti ‘Dharma’…” – so goes the Sanskrit aphorism.  

The notion of ‘Dharma’ when stripped off religious connotation can generally be understood as 
‘duties’, though this fascinating Indian word with its ever-evolving nature and multifaceted meanings3 
can hardly be captured using an English substitute i.e. ‘duty’. Dharma referring to the moral percepts 
of duties encourages ‘right conduct’ which has not been looked upon as merely a civic virtue but rather 

as something foundational for one’s inner flourishing. It has been expressed emphatically by Mahatma 

Gandhi: “Performance of duty and observance of morality are convertible term” (Gandhi 1989). 

Concept of ‘duties’ has been integral to Indian philosophic tradition from the twilight past. 

Etymologically, the word ‘Dharma’ has been derived from the root-word ‘Dhri’ which means ‘to 

uphold’ (Das 2009: 306). Thus, ‘Dharma’ stands for ‘that which upholds’. If we think of ‘Dharma’ as 

equivalent to, if not synonymous with, the notion of ‘duties’, it symbolizes how conduct of ‘duties’ 

has been imbricated within the fabric of Indian traditions. In fact, this might have been one of the 
 

2 Full draft of The Constitution (Forty-Second Amendment) Act 1976, retrieved from http://legislative.gov.in/constitution-
forty-second-amendment-act-1976.  
3 For a detailed discussion about different implications of the word ‘Dharma’ and gradual evolution of the notion of 

‘Dhrama’, refer to the book ‘The Difficulty of Being Good’ written by Gurcharan Das (Chapter on ‘Dharma: The Story of 

a Word’).  

http://legislative.gov.in/constitution-forty-second-amendment-act-1976
http://legislative.gov.in/constitution-forty-second-amendment-act-1976
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reasons for which the thought of incorporating ‘fundamental duties’ did not occur to the architects of 

Indian Constitution as the moral percept of observance of duties has always remained deeply rooted in 
the culture and traditionally engrained in the lives of the people in India. The four ‘purusarthas’ (i.e. 
fundamental pursuits of human-life) – namely, Dharma, Artha, Kama, Moksha – have been 
quintessence to an ‘Indian’ way of life; and it is remarkable to note that while Moksha stands as 
ultimate goal, Dharma holds precedence over other two pursuits i.e. Artha and Kama. 

It is interesting to note that Indian notion of ‘Dharma’ doesn’t prescribe a universal code of conduct; 

rather it preaches rules of behaviour which are situational. What is fundamental is not the ‘duties’ 

themselves, but the necessity of conducting those duties; because people being differently situated 
along the socio-cultural realm may have different duties to attend to. Bhagavad Gita resonates with 
this dynamic nature of ‘duties’ embedded in differences and heterogeneity that exemplify lives of the 
people differently situated: “Sreyan sva-dharmo vigunah para-dharmat sv-anusthitat / sva-dharme 
nidhanam sreyah para-dharmo bhayavahah” (Bhagavad Gita, Chapter 3, Verse 35) [Meaning: It is far 
better to perform one's prescribed duties, even though they may be faulty as compared to another's 
duties. Death in the course of performing one's own duty is better than engaging in another's duties, as 
following another's path is fraught with danger. (Gandhi 2009: 50)]. However, in a democratic nation 
it becomes significant to have certain common and basic ‘duties’ which are to be performed by the 

citizenry insofar as these are ‘fundamental’ to the collective interests of the citizenry. It is this 
consideration which has fueled codification of a set of ‘duties’ for the citizens of India under the tag 

of ‘Fundamental Duties’. 

 

FUNDAMENTAL DUTIES AS EXPRESSION OF ‘GENERAL WILL’ 

“The strongest is never strong enough to be always the master, unless he transforms strength into right 
and obedience into duty” (Rousseau 1762) 

While attempting to situate the concept of ‘duties’ in the political discourse, it can be understood and 

analyzed drawing insights from Rousseau’s theorization of ‘citizenship’ which is based on two 

intertwined corollaries called ‘rights’ and ‘duties’. The notion of ‘Citizenship’, following Jean Jacques 

Rousseau, implicates nothing but a ‘social contract’ that people arrive at in their attempt to create an 
egalitarian social order while at the same time easing their individual pursuit of realizing own potential. 
‘Rights’ as a stepping stone to attain equality is very central to this conception of ‘social contract’. At 

the same time, Rousseau has regarded ‘social contract’ as nothing but expression of ‘general will’ 

which is “more than the sum of individual wills because it is a reflection of the common good and not 
of the interests of particular groups” (Boucher 2003: 247). This ‘general will’ entails ‘rights’ as well 

as ‘duties’ insofar as presence of ‘rights’ presupposes adherence to ‘duties’. Despite all the nuances 
engrained in the contentious concept of ‘citizenship’, one consensual aspect is that ‘rights’ and ‘duties’ 

constitute two important corollaries of citizenry. Even Rousseau’s notion of ‘popular sovereignty’ 

reposes confidence in people as the main pillar of a sovereign state. ‘Citizenship’ as a political 

framework binds individuals to the collectively held ‘general will’ whereas conception of ‘duties’ as 

a moral percept captures the essence of this ‘general will’.  

 

FUNDAMENTAL DUTIES AS AN ANTIDOTE TO PLAGUING MALAISE 

“As human beings, our greatness lies not so much in being able to remake the world – that is the myth 
of the atomic age – as in being able to remake ourselves” (Gandhi4) 

 
4 As quoted in the Preface of 2nd ARC Fourth Report – ‘Ethics in Governance’ – January 2007.   
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 While grappling with several malaises within the territorial boundary of the nation as well as outside 
of it, it has become the need of the hour that we excogitate over our intent and initiative of ‘remaking’ 

ourselves. In the pursuit of such ‘remaking’, it is our allegiance to ‘fundamental duties’ which may 

provide us with a strong impetus to carry forward our endeavor of ‘remaking’ ourselves while at the 

same time building a strong pedestal for the nation to prosper. When India as a newly independent 
nation having freed Herself from the ‘brute’ forces of colonialism was entering into a new ‘tryst with 

destiny’5, the nascent democracy that the nation was at that time reposed faith in the commitments of 
its citizenry. Over the years, India has confounded many a sceptics by the accolades with which the 
nation has adorned Herself – be it technological advancements or consolidation of the economy, 
upholding democratic spirit or successfully tackling overwhelming diversities etc. Yet, there have 
remained several blots on this otherwise ‘glorious’ image due to several evils raising their ugly heads 

in the form of rampant corruption, plaguing poverty, heightened inequality, lack of integrity etc. All 
these maladies afflicting the nation will find an antidote in ‘responsible’ citizenry which in turn 

presupposes adherence to ‘duties’ – not through a coercive imposition but by virtue of a spontaneous 
response coming from the self-reflexive citizens.   

 

EFFECTUATION AND OPERATIONALIZATION OF FUNDAMENTAL DUTIES 

“No one is born a good citizen; no nation is born a democracy. Rather, both are processes that 
continue to evolve over a lifetime” (Kofi Annan) 

As the traits of a ‘responsible’ citizen are not ‘ascribed’, rather such virtues need to be acquired in the 
course of life. Likewise, inculcation of ‘fundamental duties’ as backbone of responsible citizenry needs 

to be conceived of as a process. But, the process of successful operationalization of fundamental duties 
has been shrouded by clouds of scepticisms. Due to non-justiciable nature of ‘fundamental duties’, 

there has been widespread ambiguities pertaining to the question of how these duties instead of just 
being restricted to mere codification can be permeated in people’s lives. Justice Verma Committee 
constituted in 1998 in its report submitted in 1999 emphasized on seeking ways to instill legal 
compliance as a means to effectuate and implement ‘fundamental duties’. But such a ‘top-down’ 

approach may not augur well as far as operationalization of fundamental duties is concerned. 
Allegiance to ‘fundamental duties’ must spring from the ‘bottom’, that is, the citizenry themselves. 

Though certain ‘duties’ are amenable to enforcement, adherence to duties can’t be imposed by law. 

Instead of legal imposition, it is inculcation of the corresponding values which must be given due 
consideration. 

Eminent British statesman, Benjamin Disraeli has rightly stated: “When men are pure, laws are 
useless; when men are corrupt, laws are broken”. Therefore, the emphasis should be laid on a multi-
layered process of effectuation which encompasses several steps like elucidation and elaboration 
(making it clear to every citizen what each ‘duty’ entails, as some of the terms used in the code of 

conduct i.e. ‘fundamental duties’ may be incomprehensible to a layman citizen), awareness, 
inculcation and performance of duties (National Commission to Review the Working of the 
Constitution 2001). The axiomatic legal principle affirms: ‘ignorantia juris non excusat’ or ‘ignorantia 
legis neminem excusat’, thus spreading awareness about ‘fundamental duties’ is the first step towards 

effectuation of ‘fundamental duties’. Also, this part of the Constitution has mostly remained obscured; 

therefore necessary awareness has to be raised so as to instill the ‘culture’ envisioned in the 

Constitution. It may go a long way if ‘fundamental duties’ can be made a part of the pedagogy both at 

 
5 ‘Tryst with destiny’ is a famous speech  by the first Prime Minister of independent India, Jawaharlal Nehru delivered on 
the eve of India’s independence on August 14, 1947.  
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school and university level as it will certainly aid the process of inculcation of value-premises required 
for operationalization of these ‘duties’.  

Any attempt to simply directing people to perform the codified ‘duties’ will not work well unless they 

are encouraged to deliberate upon the needs of upholding these ‘duties’. As far as incorporation of 
‘fundamental duties’ in the pedagogy is concerned, it would not just end with enlisting those eleven 
‘duties’ and making young minds, already burdened with the education-system having some 
infatuation for ‘facts’ instead of reflections, to learn those ‘duties’ by heart. Rather, the inquisitive 
youth should be provided with enough avenues to engage with the very concept of ‘fundamental duties’ 

with a reflective outlook so that they can not only perform those ‘duties’ codified in the Constitution 

but also learn to perceive the importance of ‘duties’. In this context, it is important that the learning 

about ‘fundamental duties’ must not be merely passive engagement, rather it should entail what Paulo 

Freire has termed as ‘conscientization’. To borrow from Freire’s own words, ‘conscientization’ refers 
to ‘taking possession of the reality’ (Freire 1970). In the context of ‘fundamental duties’ as a yardstick 

for ‘responsible’ citizenry, ‘conscientization’ would imply that citizens must engage with a critical yet 
reflexive outlook towards these prescribed ‘duties’ and own them as a part of their cultural ethos. 

Therefore, citizens should be ‘conscientized’ about the virtues of ‘fundamental duties’, instead of being 

directed to passively follow the codified rules.  

 

RESORTING TO GANDHIAN PHILOSOPHY: TOWARDS ‘ENLIGHTENED ANARCHY’ 

“Constitutional morality is not a national sentiment; it has to be cultivated.” (B. R. Ambedkar) 

The Constitution is not just a legal document; rather it entails an agency to bring socio-cultural change. 
Therefore, the moral percepts that it upholds are not mere sentiments; rather these need to be instilled 
in the lives of the citizenry. Having briefly touched upon some of facets adorning the notion of 
‘Fundamental Duties’, it is now pertinent to ponder whether we can forge a way-forward wherein 
‘Fundamental Duties’ doesn’t just remain obscured as some lesser-known codified principles, but 
becomes a part of people’s way of living.  

Standing in the sesquicentennial year of the birth of the great visionary, Mahatma Gandhi, his ideas 
and ideals can help us in treading a path towards creating a responsible citizenry – citizenry which are 
not coerced to follow certain basic duties but show allegiance to such duties spontaneously. In this 
regard, Gandhi’s conception of ‘Enlightened Anarchy’ (Friedman 2008) can enable us to harbour 

hopes in individual agency as a means to consolidate ‘duty-bound’ and responsible citizenry:  

“…there will be a state of enlightened anarchy in which each person will become his own ruler. He 
will conduct himself in such a way that his behaviour will not hamper the wellbeing of his 
neighbours…” (Gandhi in Young India July 2, 1931, Page-162) 

The notion of ‘enlightened anarchy’ actually shifts the onus from state intervention towards individual 
conscience which would pave the path for a spontaneous and free adherence to ‘fundamental duties’, 

thereby merging the ‘general will’ with ‘individual will’. Here, anarchy sets the stage for ushering in 

a new ‘Swaraj’ (Gandhi 1989) – that is, the spiritual awakening of the individual self which is driven 
by moral ideals of ‘truth’ and ‘non-violence’. Such ripening of individual freedom forms the bedrock 
for one’s adherence to ‘duties’ in the best interests of the collectivity instead of a narrow self-interest. 
Though such ideological leanings that Gandhi has stood for seem almost ‘utopian’ in a morally skewed 

time that we live in, it is this ‘utopia’, however illusive it may appear, which may act as a beacon of 

light in the pursuit of responsible citizenry. The promises, potentials and possibilities that Gandhian 
‘utopia’ entail can certainly build fertile ground upon which the edict of constitutional morality can be 
effectuated. As Henri Desroche has eloquently asserted, “In utopia there is the hope of a better society. 
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In hope there is the utopia of a different world”, Gandhian visions as a means to mark the inception of 

the ‘culture of the Constitution’ is not merely some fantasy of utopianism but a vision for a 

transformation – what can be understood as ‘utopian realism’ (Halpin 2003).  
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LAWS GOVERNING BENAMI TRANSACTION – AN ANALYSIS 

- Gourav Kumar1 

 

ABSTRACT 

The concept of Benami Transaction is not new in the Indian Society. It has been in practice even 
before Britishers came to India. Gradually, the draconian side of Benami Transaction started 
coming in picture when people started using this as a tool for accomplishing illegal objectives, 

evasion of taxes, etc. and slowly this kind of practice became rampant. Therefore, the only difference 
between the old days and the status quo is that back then it was unobjectionable and trustworthy but 
in current scenario it is recognized as harmful for the people in particular and also for the economy 
as a whole. Hence, a need was felt by the legislators for the framing of new legislation to tackle with 
all these illegal objectives. Therefore, in 1988 an ordinance was passed following which an Act came 

into force. Further due to some discrepancies an attempt has been made several times to make the 
legislation a perfect one and in 2016 Government came up with The Benami Transactions 

(Prohibition) Amendment Act, 2016. The researcher seeks to discuss in detail the meaning of the 
term Benami, salient features of the Act of 2016 and the discrepancies that were there in earlier Act 
i.e. of 1988. The researcher will also critically analyse the provisions of the present Act i.e. of 2016 

to see to its viability and effectiveness. 

Keywords: Benami, Transfer, Property, Illegal, Authority. 

 

INTRODUCTION 

“Taxes are what we pay for civilized society. I like to pay taxes, with them I buy civilization.”    Justice 

Holmes2  

The above stated quote gives a notable start to this article. The term Benami is derived from Persian 
dictionary, which means “no name” or “without a name”.3 Benami Transaction basically means a kind 
of transaction where one person pays the consideration for the property and someother person hold 
that property in his name. In this sort of circumstances the person who is holding the property is not 
the real owner but just the medium to benefit the person who pays the consideration for buying of that 
property. By doing this kind of transaction, the beneficiary or the payer for the property, if said in true 
sense try to accomplish their ill objectives such as tax evasion, avoiding the payments to the creditors, 
making use of black money, etc. Such kind of transaction or property is known as benami and is against 
the law as per Prohibition of Benami Transaction Act, 1988.  

In 18th century when Britishers colonized India, there was mentioning of Benami Transactions. In one 
of the case it was held that such benami transactions were part of custom practices in India and so it 
must be acknowledged unless otherwise provided by law. 4  Furher Benami Transactions gained 
recognition because of the provisions of Section 81 and 82 of the Indian Trusts Act, 1882. The logic 
or reasoning given for recognizing these transactions was Section 5 of the Transfer of Property Act, 
1882 which provides for no such restriction on transfer of property for the benefit of other person. 

 
1 Student; SOLS, CMR University, Bangalore. 
2 Report No. 130, Law Commission of India, at ¶ 5.19 (1988).  
3 PAV Law Offices, Law and Practice of the Prohibition of Benami Property Transaction Act, 1988[as amended by Act 
No. 43 of 2016] 24 (1st edition, 2017).  
4 Gopeekrist Gosain v. Gungapersuad, 6 MOO IA 53, 79 (PC: 1854-57).  
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Gradually people started entering into such kind of transactions for illegal purposes. Therefore, an 
Ordinance was passed in 1988 by the President. But the Ordinance was attacked by media and people 
on the point that it is not a proper method to tackle with Benami Transactions. Thereafter, on 5th 

September 1988 Benami Transaction (Prohibition) Act 1988 came into play. But this particular Act 
again suffered from some discrepancies and failed in its objective of curbing all illegal transactions. 
Therefore, the new Act i.e. Benami Transaction (Prohibition Amendment Act, 2016 (hereinafter 
referred as the Act of 2016) was enacted with several amendments to the original Act of 1988.  

 

MEANING AND NATURE OF BENAMI TRANSACTIONS 

Benami Property is defined as any property, which is the subject matter of a benami transaction and 
includes the proceeds from such property.5  It includes assets of any kind -movable, immovable, 
tangible, intangible, any right or interest, or legal documents. As such, even gold or financial securities 
could qualify to be benami.  

Benami Transaction is a means of evading taxes where the person holding the property is just a nominal 
owner and the person behind making this transaction in true sense and paying the consideration is the 
ultimate beneficiary or the real owner. In T.P. Petherpermal Chetty vs R. Muniandy Servai 6, it was 
held that where a transaction is once made out to be a mere benami it is evident that the benamidar 
absolutely disappears from the title and his name is simply an alias for that of the person beneficially 
interested.  

Benami transaction any transaction or an arrangement where a property is transferred to, or is held by, 
a person, and the consideration for such property has been provided, or paid by, another person and 
such the property is held for the immediate or future benefit, direct or indirect, of the person who has 
provided the consideration.7  

Further some exceptions are laid down in the Act of 2016 under Section 4(9) (A) (i) (ii) (iii) & (iv) 
and that are-  

(i) A Karta, or a member of a Hindu undivided family, as the case may be, and the property is held 
for his benefit or benefit of other members in the family and the consideration for such property has 
been provided or paid out of the known sources of the Hindu undivided family.  

(ii) A person standing in a fiduciary capacity for the benefit of another person towards whom he 
stands in such capacity and includes a trustee, executor, partner, director of a company, a depository 
or a participant as an agent of a depository under the Depositories Act, 1996 and any other person as 
may be notified by the Central Government for this purpose.  

(iii) Any person being an individual in the name of his spouse or in the name of any child of such 
individual and the consideration for such property has been provided or paid out of the known sources 
of the individual.  

(iv) Any person in the name of his brother or sister or lineal ascendant or descendant, where the 
names of brother or sister or lineal ascendant or descendant and the individual appear as jointowners 
in any document, and the consideration for such property has been provided or paid out of the known 
sources of the individual.  

 
5 Benami Transactions (Prohibition) Amendment Act, 2016, § 4(8) (2016).  
6 T.P. Petherpermal Chetty v. R. Muniandy Servai, 10 BOMLR 590, ¶ 11 (Bom. HC: 1908).  
7 Benami Transactions (Prohibition) Amendment Act, 2016, § 4(9) (2016).  
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The explanation part of section8 states that Benami Transaction shall not include any transaction 
involving the allowing of possession of property to be taken or retained in part performance of a 
contract referred in section 53A of the Transfer of Property Act, 1882.  

 

BENAMI TRANSACTIONS AND THE LEGISLATIVE DEVELOPMENTS 

Lord Justice Knight Bruce in one of the Judgement in 1778 held that benami transaction is a custom 
in India.9 It is not new in India10 and had acquired judicial legitimacy due to the socio-economic, 
political and legal history of India.11  By the passage of Indian Trusts Act the benami transaction gained 
a recognition in the eyes of law.12 The creditors and tax authorities got defrauded because of the 
presence of provision of Indian Trust Act. Section 41 of Transfer of Property Act protects the right of 
innocent third person against the claim of the real owner who has certified the ostensible owner to hold 
the property on his behalf. 13  Section 53 of the Transfer of Property Act further states that the 
transactions entered into to defraud the creditors are voidable.14 In the later stage, Government referred 
the matter regarding prohibition of benami to Law Commission.  

• Report no. 57 of the Law Commission and the Ordinance of 1988  

The situation and condition that was prevailing at that time was examined by the Law commission and 
it laid down some of the solutions:  

 Law commission was of the view that dealing in benami should be made an offence.  
 It further made a suggestion that enforcement of any right against benamidar should be denied.  
 It suggested regarding supplanting the present presumption of trust with that of the presumption 

of advancement provided under English Law.15   
An Ordinance was promulgated by the President of India on 19th May, 1988 16  based on the 
recommendations made by the Law Commission. Although the ordinance was based on the 
recommendations made by Law commission, it was criticized by all sections of society. The basic and 
the real criticism lied in the fact that the Ordinance did not go far enough.   

• Report no. 130 of the Law Commission and the Benami Transactions (Prohibition) Act 
1988  

The Government again made a request to Law Commission to re-examine the ordinance. Further Law 
Commission submitted its detailed recommendations to the government which were in later stage 
drafted to make an Act on the following lines:  

 Law Commission observed that the benami transactions were impaired with criminality. 
Hence, commission was of the view that the action of dealing with a benami transaction should 
be made an offence.17 Accordingly, entering into benami transaction was made punishable 

 
8 Benami Transactions (Prohibition) Amendment Act, § 4(9) (2016).  
9 Gopeekrist Gosain v. Gungapersuad, 6 MOO IA 53, 79 (PC: 1854-57).  
10 Punjab Province v. Daulat Singh, 38 AIR FC 67 (FC: 1942).  
11 Radhakishan Brijlal v. Union of India, 102 AIR Bom 750 (Bom. HC: 1959).  
12 Indian Trusts Act, § 81 (1882).   
13 Transfer of Property Act, § 41 (1882).  
14 Transfer of Property Act, § 53 91882).  
15 Report no. 57, Law Commission of India, at ¶ 6.3 (1973).  
16 Benami Transactions (Prohibition of the Right to Recover Property) Ordinance (1988).  
17 supra note 1, at ¶ 5.5.  
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under the 1988 Act with a punishment of imprisonment for a term which may extend to three 
years or with fine or with both.18  

 It was also observed that benamidar vis-as-vis became th real owner under the scheme provided 
by the ordinance and this is unjust enrichment of the benamidar.19 Therefore, the benami 
property was made liable to acquisition.20  

 The ordinance faced criticism regarding non0sweparation of genuine transactions from the 
arena of Benami Transaction and thus the law commission felt the need of identifying wife and 
unmarried daughters as the exceptions21, which aws incorporated by the Government in the 
Act.22  

However, the Act was not properly enforced since the rules which were to be enacted for assisting the 
legislations were never framed. Further in 2011 another bill was introduced to correct the wrongs that 
were there in 1988 Act and this bill was sent to the Standing Committee, but unfortunately the bill 
lapsed because of the dissolution of the 15th Lok Sabha.  

Again on 13th May, 2015 an Amendment Bill was introduced in Lok Sabha by keeping in mind the 
1988 Act and its shortcomings. This Amendment Bill after its passage in both the houses of the 
Parliament came into effect from 1st November, 2016. The Amendment Act has increased the penalties 
and also filled the procedural gaps that were present in the Act of 1988. This Act of 2016 received a 
good response from all the sections of society.  

Salient Features of the Amended Act of 2016 

Following are some of the salient features of the Amended Act of 2016 which has made a difference 
and has filled up the gaps that were there in original Act:  

• Definition Clause-  The amendment Act made an expansionin the definition part by bringing 
new terminologies such as ‘benamidar’, ‘benami property’, ‘transfer’, ‘beneficial owner’, and 

‘fair market value’. In the similar manner the term ‘benami transaction’ has also been given a 
wide meaning which now includes ‘arrangement’ under its arena.  According to Black Law’s 

Dictionary the term arrangement means a measure taken or a plan which is made in advance of 
some occurrence.23    

• Penal Provisions- The penalties have been increased under the Amendment Act to rigorous 
imprisonment of one year which can be extended upto seven years and also a fine can be 
imposed which may go upto 25% of the fair market value of the property in question. The penal 
provision for giving false information has also been incorporated under the Amended Act.  

• Authorities under the Amendment Act of 2016- In 1988 Act the major criticism was regarding 
lack of proper mechanism and authority which the Amended Act of 2016 has provided. The 
Act provides the following authorities24:  

 Initiating officer  
 Approving Authority  
 Administrator and  
 Adjudicating Authority  

 
18 The Prohibition of Benami Property Transaction Act, § 3(3) (1988).  
19 supra note 1, at ¶ 5.8.  
20 The Prohibition of Benami Property Transaction Act, § 5 (1988).  
21 supra note 1, at ¶ 5.10.  
22 Benami Transactions (Prohibition) Act, § 3(2) (1988).  
23 Arrangement, Black’s Law Dictionary (10th ed. 2014).  
24 Benami Transactions (Prohibition) Amendment Act, § 18 (2016).  
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These authorities are given power or authority same as the civil courts under the Code of Civil 
Procedure, 1908.   

The Initiating officer has the authority to hold the property for a term of 90 days after getting 
an approval from the Approving Authority if he believes that the person is holding the benami 
property. The provision for challenging the order passed by the Adjudicating authority has also 
been provided. The provisions regarding the establishment of Special Courts are also present 
in the Act to fastrack the criminal proceedings. The whole process of attaching the benami 
property and its adjudication stages can be clearly understood by the sequence char depicted 
below: 

 

  

• Retransfer and Confiscation of the Property-   Earlier there always existed possibility of 
retransfer and it was really difficult for the benamidar to against the beneficial owner. This 
Amendment Act outlaw the benamidar to retransfer the benami property to the beneficial owner 
or anyone claiming under him thereby resolving the existing incongruity.25  The Act also 
provides for the confiscation of the property25, which is the subject matter of the central 
Government and also lays down the detailed enforcement and management procedure for the 
same.  

The Amendment Act comprises of a total of 71 Sections. The amendment has not provided for a 
comprehensive Act but also a proper mechanism. The Act has not only provided provisions for fast 
detection and investigations but also for the effective and speedy dispute resolution and prosecution.  

 

 
25 The Prohibition of Benami Property Transaction Act, § 6 (1988). 
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CRITICAL ANALYSIS OF THE BENAMI TRANSACTIONS (PROHIBITION) 
AMENDMENT ACT, 2016 

Although there are a large number of benefits from this Act and it has been accepted and recognized 
by legal fraternity in a very positive manner but still there exists some sorts of discrepancies which 
cannot be just ignored.  

Thee procedural aspects and authorities seems to be lengthy. The principle of natural justice provides 
that every party must be heard and should be given legal assistance. But the present Act does not 
provide anything regarding the appearance. For the provision of Appellate Tribunal no limitation on 
time has been notified. Futher, in rural areas where a huge percentage of population lives, people will 
face serious problems. In rural areas people primarily rely in cash transactions and because of the poor 
state of land records, people will find difficulty in establishing their titles. There are whistle-blowers 
which would play a very crucial role in making this Act successful, but the Act is silent regarding them 
and their security. The Act provides the provisions for the Authorities, but regarding the appointment 
of Initiating Officer and the Approving Authority, nothing is stated in the Act. Now if we consider the 
actual value of property and the Government value, there is a huge difference. Therefore, the author 
thinks that even through it is implemented, complete elimination of Benami Transactions is not 
possible. The provision laid down in Section 11 and Section 19 appears to be contradictory in nature. 
It is stated in Section 11 that the Adjudicating Authority shall not be bound by the Code of Civil 
Procedure, 1908 but in Section 19 it is stated that the Authority shall for the purpose of this Act have 
the same powers as are vested in a civil court under Code of civil Procedure, 1908.  

In the similar manner, contradiction lies between Section 40(1) and 40 (2). According to Section 40 
(1) The Appellate Tribunal shall not be bound by the procedure enshrined in Code of Civil 
Procedure, 1908; but Section 40(2) states that the Appellate Tribunal for the purpose of discharging 
the functions have the same powers as that of civil court under CPC, 1908.  

The provision of Section 59 seems to be strange. The central government has power as per this section 
to issue directions, instructions and orders to the Authority, which is not fair. The Adjudicating 
Authority must be independent. Although in the latter part of provision it is stated that Government 
will not issue any direction regarding any particular case but still fallacy exists. The real time example 
that can be related to this situation is the status of RBI. In the Act it has been laid down that the Central 
Government will confiscate the property, but this should actually vests in the State Government 
because Land is a State Subject. Section 58(1) of the Act provides for the exemption of property 
relating to charitable or religious trusts from the operation of the act. This kind of wide exemption can 
be dangerous, as such properties might be used on the pretext of tax invasion. Members of such 
charitable or religious trusts can indulge in benami transactions, dodge the authorities and escape 
confiscation. The Act also exempts property brought in fiduciary capacity from the purview of benami 
transactions. This exemption is inappropriate as directors of companies can take undue advantage of 
the same.  

 

CONCLUSION 

At present, each and every person is supposed to disclose all the black money to the Government of 
India. This has been a special measure taken by the government to catch people with lot of black money 
and benami property. The core aim of the Act is to route the unaccounted money into the financial 
system; seize benami properties and prosecute/punish those who are involved in transaction of such 
properties. However, the law extends immunity under the Income Declaration Scheme to those who 
make a declaration in respect of their benami properties. The amended law has tried to give a clear 
definition of benami transactions; established adjudicating authorities; set up appellate tribunal and 
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specified the penalties for entering into the benami transaction. This law will have long term impacts 
on real estate industry in the country and will increase the practice of including the correct name in 
property transactions. This, in turn, will bring transparency in residential market. It will also boost the 
confidence of lenders (banks or private individuals). In addition to all these the stringent provisions of 
this Act will also bring down the prices of real estate because transactions which were usually done by 
paying cash by rich investors to park their unaccounted wealth in real estate will now be minimized. 
Thus, the amended Act will minimize in channelizing black money which will lead into prevention of 
corruption. The proper implementation of the Act by the executive will also cause immense deterrent 
impact in the society. For a instance, on one hand the provision of confiscation of benami properties 
will create sufficiently threat in the minds of people; and on the other hand the provision of exemption 
to those who declare their benami properties will appear to be a lucrative incentive. Thus, the amended 
Act, if not handicapped by non-implementation then it can send shivers down the spine of those who 
have entered into such illegal transactions and also prevent the people from illegally evading taxes. 
Therefore, with the advent of the new bill, which has more stricter and clear norms, it is equally 
important that the effective implementation be brought out as well, otherwise, there will be absolutely 
no point in bring out newer and better legislations.  

There are certain provisions of the Act which are a bit problematic too as discussed above. Whereas 
there are various provisions which make sure that the powers of the authorities are not limited in the 
hands of the few. Certain exemptions are given in the act which are unnecessary for instance exempting 
religious or charitable institutions, property bought in fiduciary relationship and bought in the name of 
wife or daughter The Act limits the scope of Section 41 of Transfer of Property Act. It can be to the 
disadvantage of the transferee or the individual who buys benami property, for reasons discussed 
above. Thus, overall there are certain loopholes in the Act like every other law. The impact of the Act 
cannot be same on everyone. It might have a positive impact on individuals who plan to invest in real 
estate, due to price rationalization. On the other hand, it might have a negative impact on those who 
might want to invest in real estate to utilize the unaccounted money. Therefore, there cannot be a 
straitjacket analysis of the Act, it is subjected on the individual who is affected by the same. The 
judiciary will have to interpret these loopholes for better implementation of the Act.  
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HUMAN RIGHTS - PEACE TOWARDS DEVELOPMENT  

- Bibhanshu Mishra1 

 

ABSTRACT 

The concept of human right is based on the assumption that human beings are born equal in dignity 
and rights. These are moral claims which are inalienable and inherent in all human beings by virtue 

of the member of the humanity alone. Today these claims are articulated and formulated and then 
called as human rights. All human beings are born free and equal in dignity and rights. But man has 
made him not equal in many ways. Some were made privileged and some were not. Oppression and 
slavery were there. It made him hundreds of years of toil and struggle to get legal protection of their 

basic human rights. Various laws were enacted for the protection of the rights relating to life, 
liberty, equality and dignity of the individual. They are made and unmade on the crucible of 

experience and through irreversible process of human struggle for freedom. Equal dignity of all 
persons is the central concept of all human rights. These rights have been designated to be universal 

in application, inalienable in exercise and inherent to all persons. Human beings are entitled to 
some basic and natural rights otherwise their life would be meaningless. 

 

INTRODUCTION 

Human Rights are the basic rights that are provided to every person in the world. It is a right that is 
available from birth to death. It is with the person regardless of where he is from and the way they are 
living his life. The bases of these rights are dignity, fairness, equality, respect and independence. These 
are the rights that are very essential to us. It gives a person the right to- 

• Express his opinions 
• Not to mistreated by the government  

These rights are universal irrespective of race, gender or religion. Today, government is very much 
responsible to promote human rights and to maintain a peaceful state with preventive measures to 
control the violation of human rights. Coming to India, India has deep history associated with human 
rights found in smritis and puranas talking about dharma. But on the same time, we can see that from 
the early time that few sections of Indian society are being disturbed and in-humanitarian behaviour is 
done with them. Current situation of India is also not good  as today also the rate of violation to these 
specific groups are prevailing in India i.e. the rates of cases child and women exploitation is at its 
higher peaks right now.  

Human rights have evolved quite nicely starting from Magna Carta in 1215, the English bill of rights 
in 1689, the French declaration of the rights of man and citizen in 1789 and the bill of rights in 1791 
and in current scenario different written documents expressing importance of human rights. 

 

BACKGROUND 

The starting of the idea of human rights can be seen through the pages of history. From the fundamental 
basics from Magna Carta to emergence of first written constitution of United States of America through 

 
1 Student, 3rd year, BA LLB, Law College Dehradun, Uttaranchal University  
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bill of rights. The idea of human rights become an emerging factor after World War 2 where huge 
exploitation of human rights was done on a mass scale and results were in the form of prejudice, 
racism, intolerance, and nations, and the result of the choices they make. The miserable pages of history 
taught us for good and evil, the urgency to become sensitised to inhumanity and suffering, the use and 
abuse of knowledge and power, blind following to a leader may lead to a chaos. Well, the main factors 
of violation of human rights still prevail in the society in the form of fight for limited resources like 
money, racism, hatred, supremacy and dominance. Maybe one of the main reasons to the birth of 
United Nations was to punish the ones for committing crimes and to promote peaceful motion and to 
stop crimes and against humanity.  The urge of proper human rights standards all across the world 
resulted in drafting of United Nations charter in 1945.  

The Universal Declaration of Human Rights2 

The member states of United Nations pledged to promote harmony and peaceful nature and respect for 
human rights for all. To promote this motive United Nations established a commission on human rights 
and gave it the responsibility to draft a document in the meaning of fundamental rights and the freedom 
demanded in the charter. Under the leadership of Eleanor Roosevelt’s of commission did great and 

caught the attention of world. On December 10, 1948 – Universal Declaration of Human rights was 
adopted by 56 members (nations) of the United Nations. Still there were 8 nations who choose to 
abstain but it doesn’t matter as the votes of present nations were unanimous. UDHR took up a 

revolution in international law. It showcased the concern on how a government treats its own citizens 
is now a matter of international concern. To showcase a significant part of its preamble3 quoting-  

“Recognition of the inherent dignity and of the equal and inalienable rights of all members of the 
human family is the foundation of freedom, justice, and peace in the world.” 

To make UDHR (United Declaration of Human Rights) enforcing two treaties were drafted by the 
commission of Human Rights, they were- 

1. International Covenant on Civil and Political Rights. 
2. International Covenant on Economic, Social and Cultural Rights. 

Combining both they were called as International Bill on Human rights and the rights focused on issues 
like right to life, freedom of speech, religion, and voting. As of 1997, over 130 nations have ratified 
these covenants. Globally the heroes of human rights are non-governmental organizations (NGOs) 
who played a significant role in development in understanding the international communities in the 
human rights zone. NGOs such as Amnesty International, the international commission of jurists and 
human rights watch are one of the big names that are responsible for stopping many human rights 
violations by pressurizing the government to act according to human rights principles. Human rights 
like a revolution, change with time to time but remain an important part of society. UDHR was an 
initial kick-start for people to realise their rights and the importance of a human life. 

 

WORLD PERSPECTIVE 

Violation Zones 

1. United States of America 

 
2 http://www.un.org/en/universal-declaration-human-rights/ 
3 https://www.humanrights.com/what-are-human-rights/universal-declaration-of-human-rights/preamble.html 
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The U.S governments hate filled theory has made his image of being racist and hate towards a religion 
more realistic as there decision of travel ban from six Muslim majority countries. 

2. Venezuela 

Venezuela accounts for the most affected zone for human rights. The country is dealing with food a 
shortage, collapsing of traditional currency and hyperinflation due to all these factors the country is 
falling into crisis type situation. 

3. Syria  

The nation which was highly affected, I can say which was hugely affected by the government and the 
allied forces that remain keep on destroying the lives of civilians. Availability of resources was made 
reluctant and the needs of civilians were made least important thing. The situation in Syria was not 
just a small human rights violation; it was way more than it. 

4. Russia  

Being one of the powerful nations of world, Russia accounts to high social protection of human rights 
but unfortunately people in their own country is not able to freely move and protect, there was many 
cases in Russia where people protesting peacefully are detained forcefully and put behind the bars. 

5. Saudi Arabia 

A place where the peaceful human rights defenders are unfairly detained and women still face 
systematic discrimination both in law and in practice. 

6. Myanmar  

The country is in highlights for the treatment of Rohingya Muslims. Due to continuous violence on 
them, a major population of the community flew from there to neighbouring countries like Bangladesh 
and India.   
 

United Nations on Human Rights 4 

1. International Human Rights Law 

The rules made by the United Nations to regulate human rights violation in different countries at 
different level. The United Nations has defined a broad range of internationally accepted rights, 
including civil, cultural, economic, political and social rights. It has also established mechanism to 
promote and protect these rights and to assist states in carrying out their responsibilities. The base of 
human rights law was established in 1945 through the charter of United Nations and the Universal 
Declaration of Human Rights (UDHR). After UDHR, United Nation has made standards for protection 
of women, children, persons with disabilities, minorities and other vulnerable groups. We have 
discussed about UDHR, now let’s know other developments in human rights- 

Economic, Social and cultural rights- The International Covenant on Economic, Social and Cultural 
rights that came into force in 1976. The covenant promote rights like- The right to work, this right was 
to ensure everyone who is qualified to do work must be provided be opportunity of work in favourable 
conditions. The right to social protection, this right was to ensure the rights of every person should be 
taken into priority by the state and the person should get an adequate standard to live in be it physical 

 
4 http://www.un.org/en/sections/issues-depth/human-rights/ 

http://www.un.org/en/sections/issues-depth/human-rights/
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or mental. The right to education, this right was to promote awareness and knowledge and to provide 
them the opportunity to explore them.  

2. Civil and political rights  

The international covenant on civil and political rights with its First optional Protocol entered into 
force in 1976 and Second optional Protocol was adopted in 1989. The covenant ensures the rights like 
right to freedom of thought, peaceful assembly, freedom of association, protection of minority rights, 
right to freedom of opinion, right to religion, right to movement and equality before law.  
 

Conventions/Bodies 

1. Human Rights Council  

The council was established on 15 March 2006 by the general assembly. It replaced United Nations 
Commission on Human Rights as the main department of UN dealing with human rights. The council 
consist of 47 State representatives and it is of motive of protecting and promoting human rights all 
around the globe. The council is also responsible to look into matters of human rights violation all 
around the world. There is a concept established by the council naming Universal Periodic Review 
consisting of 192 UN member States, in which all the respective states meet at least once in a year for 
the review of human rights and its applicability. The main objective of the council is to aware the states 
to apply human rights principles and to take precautionary principles to stop any human rights violation 
to happen. The review is made to ensure universality and equality of treatment for every country. 

2. UN High Commissioner for Human Rights  

The United Nations High Commissioner for Human Rights performs activities of UN human rights. 
The high commission has the power to respond to serious violation of human rights and to take 
preventive action.  

The office of the high commissioner for Human Rights (OHCHR) serves as the secretariat for human 
rights council. This body take care of monitoring of treaties done under human rights. 
 

UNHRC 

The United Nations Human Rights Council5 is a body of United Nations responsible for protection and 
promotion of human rights in the world. It discusses about human rights issues and situations that 
require its attention. Its office meetings are held in Geneva. The council consist of 47 member states 
which are elected by the majority of members of the General Assembly of the United Nations through 
direct and secret ballot. The General Assembly consider the State’s contribution in the protection and 

promotion of human rights, as well as their voluntary pledges and commitments in this regard. As of 
1 January 2018, 107 UN Member States will have served as Human Rights Council Members including 
Afghanistan, Albania, Algeria, Angola, Argentina, Australia, Austria, Azerbaijan, Bahrain, 
Bangladesh, Belgium, Benin, Bolivia, Bosnia and Herzegovina, Botswana, Brazil, Burkina Faso, 
Burundi, Cameroon, Canada, Chile, China, Congo, Costa Rica, Côte d’Ivoire, Croatia, Cuba, Czechia, 

Democratic Republic of the Congo, Djibouti, Ecuador, Egypt, El Salvador, Estonia, Ethiopia, Finland, 
France, Gabon, Georgia, Germany, Ghana, Guatemala, Hungary, India, Indonesia, Iraq, Ireland, Italy, 
Japan, Jordan, Kazakhstan, Kenya, Kuwait, Kyrgyzstan, Latvia, Libya, Madagascar, Malaysia, 
Maldives, Mali, Mauritania, Mauritius, Mexico, Mongolia, Montenegro, Morocco, Namibia, Nepal, 
Netherlands, Nicaragua, Nigeria, Norway, Pakistan, Panama, Paraguay, Peru, Philippines, Poland, 

 
5 https://www.ohchr.org/EN/HRBodies/HRC/Pages/AboutCouncil.aspx 
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Portugal, Qatar, Republic of Korea, Republic of Moldova, Romania, Russian Federation, Rwanda, 
Saudi Arabia, Senegal, Sierra Leone, Slovakia, Slovenia, South Africa, Spain, Sri Lanka, Switzerland, 
Thailand, The former Yugoslav Republic of Macedonia, Togo, Tunisia, Uganda, Ukraine, United Arab 
Emirates, United Kingdom of Great Britain and Northern Ireland, United States of America, Uruguay, 
Venezuela (Bolivarian Republic of), Viet Nam, Zambia. 

The council was created by a resolution6 passed in United Nations General Assembly on 15th march 
2006. The Human Rights Council also works with the UN Special Procedures established by the 
former Commission on Human Rights and now assumed by the Council. These are made up of special 
rapporteurs, special representatives, and independent experts and working groups that monitor, 
examine, advice and publicly report on thematic issues or human rights situations in specific countries.  

On the completion of 10 years of UNHRC7 i.e. in 2016 the secretary of UN quoted that – 

“Ten years on, I commend the Council on making important progress towards putting the human rights 
pillar back at the centre of the United Nations system," 

 

INDIAN PERSPECTIVE 

Historical Background 

There are various stories found which showed the concept of human rights. In Vedas, human right is 
signified with the concept of equality. Equality among all was first spelt in Vedas - “No one is superior 
inferior all should strive for the interest of all and should progress collectively”. And the need of human 

rights was in a positive state in ancient india. 

In medieval India Muslims were in the power of domination and Hindus faced lots of human rights 
violation and the community was harshly effected by the actions of Muslim invaders. The concept of 
human right got lost into dark but with the entry of Mughal emperor Akbar the concept of human rights 
come into lights and things started becoming good for every person.  

In modern India Britishers were in the power of dominance they deprived Indians from there 
economical, civil and political rights. Conditions become worser and worser day by day which created 
agitation among the people of the country which resulted into introduction of a bill in British 
parliament naming constitution of india bill 18958 which mentions 7 basic rights to individuals that 
were- 

1. Liberty of person. 
2. Freedom of conscience & free profession & practice of religion. 
3. Free expression of opinion. 
4. Free elementary education. 
5. Use of roads, public places, courts of justice & the like. 
6. Equality before the Law, irrespective of consideration of nationality. 
7. Equality of the sexes 

Then many revolts took place to protest against the violation of human rights and revolt of 1857 is a 
big example of it. 

 
6 http://daccess-ods.un.org/access.nsf/Get?Open&DS=A/RES/60/251&Lang=E 
7 https://www.ohchr.org/Documents/HRBodies/HRCouncil/HRC10/Leaflet.pdf 
8 https://cadindia.clpr.org.in/historical_constitutions/the_constitution_of_india_bill__unknown__1895__1st%20January%
201895 
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Prominent steps like government of India act 1919 and government of India act 1935 showed the 
importance of respecting human rights is a universal phenomenon that needed to be there. 

After the independence various steps were taken to protect the human rights and Part 3 of the 
constitution is a big proves of it. 

Event report – 20179 

The main violence is faced by minorities, low caste communities and critics of the government. It is 
not necessary that the authorities are always for welfare as cases of abuses from security officials are 
in air especially in the conflicted areas of Kashmir, Haryana, Uttar Pradesh and Chhattisgarh. Supreme 
court decisions made the sphere of women rights more stronger with giving equal rights to women and 
ending of triple talaq practice. 

Maybe some old problems are still prevailing and becoming stronger day by day be it accountability 
of security forces abuses or to repeal the Armed Forces Special Power Act or be it violation of rights 
of dalits, tribal groups and minorities where people from organisations like RSS punish people on the 
things like love jihad and cow slaughtering. 

The freedom to express you is still a crucial issue where we have the right to make opinion and to 
express our views becomes a wasteful right when political approaches are made into student events 
like JNU case and in numerous cases in country people died just because of their constitutionally valid 
beliefs and actions. 

Multiple high-profile cases of rape across the country during the year once again exposed the failures 
of the criminal justice system. While women and girls should have access to safe abortions if they 
become pregnant after rape, several rape victims have had to petition courts in 2017, including in Delhi 
and Chandigarh, seeking safe abortion when denied by doctors. The murder of a 7-year-old boy in a 
private school in Haryana state in September highlighted that child sexual abuse is disturbingly 
common in homes, schools, and residential care facilities. 

Laws Regarding Protection of These Rights 

1. 1829 - The practice of sati was formally abolished. 
2. 1923 – Workmen’s Compensation Act.10 
3. 1926 – Trade Unions Act.11 
4. 1929 – Child Marriage Restraint Act.12 
5. 1933 – Children (Pledging of Labour) Act.13 
6. 1936 – Payment of Wages Act.14 
7. 1946 – Industrial Employment Standing Orders Act.15 
8. 1947 – Industrial Disputes Act.16 
9. 1948 – Minimum Wages Act.17 
10. 1955 – Protection of Civil Rights Act.18 

 
9 https://www.hrw.org/world-report/2018/country-chapters/india 
10 https://labour.gov.in/sites/default/files/TheWorkmenAct1923(1).pdf 
11 https://www.ilo.org/dyn/natlex/docs/WEBTEXT/32075/64876/E26IND01.htm 
12 http://chdslsa.gov.in/right_menu/act/pdf/childmarriage.pdf 
13 https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/50069/118384/F2058490689/PAK50069%20Eng.pdf 
14 https://labour.gov.in/sites/default/files/ThePaymentofWagesAct1936_0.pdf 
15 http://www.labour.uk.gov.in/files/Standing_order_Rules.pdf 
16 https://indiacode.nic.in/bitstream/123456789/2169/3/A1947-14.pdf 
17 https://labour.gov.in/sites/default/files/TheMinimumWagesAct1948_0.pdf 
18 https://indiacode.nic.in/bitstream/123456789/1544/1/A1955-22.pdf 
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11. 1956 – Immoral Traffic Act.19 
12. 1961 – Maternity Benefit Act.20 
13. 1976 – Equal Remuneration Act.21 
14. 1986 – Environmental Protection Act.22 
15. 1986 – Juvenile Justice Act.23 
16. 1987 – Commission of Sati (Prevention) Act.24 
17. 1990 – National Commission for Women Act.25 
18. 1993 – Establishment of Human Rights Commission.26 
19. 2005 – Right to Information Act passed.27 
20. 2010 – The Right of Children to Free and Compulsory Education Act came into force etc. 

 

UNHRC and India 

UNHCR India works in close cooperation with the Government of India, NGOs and civil society to 
support refugees and asylum-seekers. The Government of India respects UNHCR's processes and 
documentation allowing refugees and asylum-seekers to access public health, education and legal aid 
services.  

Refugee Status Determination: 

UNHCR conducts Refugee Status Determination (RSD) procedures, which starts with registration of 
individual asylum-seekers. Following registration, UNHCR conducts interviews with each individual 
asylum-seeker to assess his/her claim to international protection as a refugee. 

Biometrics: 

UNHCR introduced Biometrics Information Management System (BIMS) in 2015 to capture, store 
and retrieve biometric information about refugees and asylum-seekers. 

Community Empowerment:  

UNHCR ensures inclusive participation of refugees in leadership structures, participatory monitoring 
and community-based protection networks and projects to address gaps in services. 

Child protection:  

UNHCR and partners work with national child protection services to ensure that refugee have access 
to national schemes, school admissions, birth registration etc. 

Special needs: 

UNHCR makes efforts to assist people with special needs such as persons with disabilities, 
minor/unaccompanied children and elderly. 

Broader Collaboration:  

 
19 https://indiacode.nic.in/bitstream/123456789/1661/1/1956104.pdf 
20 https://www.ilo.org/dyn/travail/docs/678/maternitybenefitsact1961.pdf 
21 http://nclcil.in/infobank/act/The%20Equal%20Remuneration%20Act,%201976.pdf 
22 http://envfor.nic.in/legis/env/env1.html 
23 http://cara.nic.in/PDF/JJ%20act%202015.pdf 
24 https://indiacode.nic.in/handle/123456789/1814?view_type=browse&sam_handle=123456789/1362 
25 http://ncw.nic.in/Acts-and-rules/national-commission-women-act-1990-act-no-20-1990-govtof-india 
26 http://nhrc.nic.in/ 
27 https://rtionline.gov.in/ 
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UNHCR works closely with a variety of stakeholders such as refugee communities, lawyers, 
academics, students, think-tanks, media, UN peacekeepers, police, human rights bodies and the private 
sector etc. 

 

CONCLUSION 

Human Rights are basic to the stability and development of countries all around the world. Emphasis 
has been placed on conventions and their implementation in order to ensure to a universal peaceful 
standard of acceptability. The impact of human rights is both negative and positive. In the field of 
medicine there is a strong need for implementation of human rights. For instance, with the possibility 
of transplanting organs from both the living and dead, a number of issues arise such as consent to 
donation, the definition of death to prevent premature harvesting, an equal chance at transplantation 
etc. Genetic engineering also brings with it the dangers of gene mutation and all the problems 
associated with cloning. In order to deal with these issues, the Convention for the Protection of Human 
Rights and Dignity of the Human Being with Regard to the Application and Medicine puts the welfare 
of the human being above society or science.28 

However, the efficacy of the mechanisms in place today has been questioned in the light of human 
rights violations and disregard for basic human dignity in nearly all countries in one or more forms. In 
many cases, those who are to blame cannot be brought to book because of political considerations, 
power equations etc. When such violations are allowed to go unchecked, they often increase in 
frequency and intensity usually because perpetrators feel that they enjoy immunity from punishment. 

 
28 Human Rights: New Dimensions and Challenges (J. Symonides ed., Aldershot: Ashgate, 1998) at 17-23 
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NPT & INDIA – THE DICHOTOMY OF NON-PROLIFERATION VIS-À-VIS 
INTERNATIONAL PEACE KEEPING 

- Ashwin Bala Someshwerar1 

ABSTRACT 

“A great state that does not have nuclear weapons when others do does not command its own 
destiny” 

– Charles de Gaulle, Former President of France 

The Nuclear Non-proliferation treaty for the purposes of complete nuclear disarmament and pacific 
use of nuclear energy is the second most signed treaty after the UN charter. India being a non-

signatory should be studied and rationalized in the context and situation of decision taken by the 
exiting parties to the NPT i.e. why those countries decided to sign the treaty. Further, it would also 

be pertinent to study the nature of government, political scenario, and development in such countries 
to arrive at a logical conclusion. And also the political autonomy of India which conferred itself 
independent foreign policy choices is a pertinent point of study. It would also be useful to study 

about other non-signatories to the NPT so access the stance of India vis-à-vis objectives of NPT. 

This paper would delve on the plausible arguments for and against the NPT treaty serving the 
purposes for which it was intended. There is clear distinction between the position of ‘Nuclear haves 

and have nots’ in the International fora, which is essential to bring out the operative par tof the 

treaty, Using this as the springboard, India’s abstention to sign the treaty would be rationalized. 
Further, the consequence of not signing such a widely signed treaty would be briefly discussed. 

 

INTRODUCTION 

Nuclear non-proliferation Treaty (NPT) is a fifty year old treaty with highest number of state parties 
to the treaty apart from the United Nations Charter. India, Israel and Pakistan are non-signatories ab 
initio, North-Korea withdrew herself in 2003. The treaty is exponential in promoting peaceful use of 
nuclear energy and curb the spread of weapons by attaining general and complete disarmament. It is 
ironic note here that, only after the inception of the treaty, the nuclear energy sharing was so 
widespread and rampant. It was spread in a more legalized way from the nuclear weapon states to the 
non-nuclear weapon states. 

To deduce the reason for India not signing the treaty, it should be foregrounded on two levels, domestic 
and international. The former owes to security concerns of India and not to mention the political 
pressures. In the latter case, studying the nature of the treaty as to its equal conferment of rights and 
obligations to member states. This not only affects the promotion of peaceful use of nuclear energy, it 
disguisedly affects the commercial exploitation of nuclear energy.  Further, China has constantly 
refused the entry of India among the ‘elite’ Nuclear Suppliers Group (NSG), citing India hasn’t signed 

NPT, which could have likely impact on India. 

In the second chapter, the background of the treaty shall be discussed in brief, enlightening upon the 
objectives and non-signatories to the treaty. Further, the discriminative nature of the treaty on the non-
nuclear weapon states on various aspects of the treaty shall be discussed in detail, having regard to the 
‘super power’ position of nuclear weapon states. In the third chapter, India’s abstention to sign the 

treaty will be analyzed on the domestic level on the grounds of commercial exploitation and security 
concerns. Further, on the international level it will foregrounded on India’s position and the treaty 

 
1 Student, B. Com LLB (H), 4th year, Tamil Nadu National Law University, Tiruchirappalli  
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being discriminatory. In the fourth chapter, the consequence of non-signing the treaty – India not being 
party to the Nuclear suppliers Group – which resulted in significant loss to India. In the concluding 
remarks, India’s decision to not sign the treaty shall be rationalized in the light of the discussions made 
foregoing chapters. 

NATURE OF THE INSTRUMENT – NPT 

Background & Objective 

The treaty was opened for signature in 1968 and was entered into force in 1970.2 It is an exceptional 
instrument among disarmament agreements as it is signed by one hundred and ninety-one countries as 
of 2016, which is by far the mostly signed treaty.3 Only India, Israel, Pakistan and North-Korea are 
non-signatories. Out of these countries India, Pakistan and North-Korea have openly declared the 
possession of nuclear weapons. 

The objectives of the treaty are three-fold, first to prevent the spread of nuclear weapons and 
technology. Secondly to pave way for a cooperative tie between the member states in the peaceful uses 
of nuclear energy, and finally to pursue the goal of disarmament nuclear weapons.4 The fulcrum on 
which the instrument devised is the mutuality between the nuclear and non-nuclear weapon states. The 
latter agree not to acquire ‘nuclear weapons’ in exchange former would share the benefits of ‘peaceful 

nuclear technology’.5 

NPT – A Discriminative Treaty 

The instrument is discriminative between the nuclear weapon states (NWS) and non-nuclear weapon 
states (NNWS). The point that non-signatories like India and Israel were able to proliferate with the 
assistance of NWS has spurred tensions over the treaty.6 But it is evident on the face of the treaty itself. 
It is pertinent to note here that no clause in the treaty which specifically prohibits any nuclear attack 
by the permanent members on the NNWS. Ironically, the latter has undertook to not manufacture or 
nuclear weapons (NW) to the NWS. This interpretation is evident from a plain reading of Art. I, II, III, 
IV of the NPT.7 

Further, there have been blatant violations of Art. I8 by NWS like United States. As it is evident from 
nuclear weapon deployments in various member states and other countries,9 not to mention the nuclear 
infrastructural facilities set up by NWS in NNWS, wherein the latter have also violated Art. II. The 
statistics of nuclear weapons testing by NWS is an eye opener, the permanent members have conducted 
nuclear weapons tests atleast a thousand times after signing the treaty.10 

 
2 International Atomic Energy Agency, Background of NPT, Treaty on the Non-Proliferation of Nuclear Weapons (NPT) 
(Oct. 07, 2019, 12:41 AM), https://www.iaea.org/publications/documents/treaties/npt. 
3 United Nations Office for disarmament affairs, Treaty on the Non-proliferation of nuclear weapons,(Oct 10, 2019, 04:14 
PM) , https://www.un.org/disarmament/WMD/Nuclear/NPT.shtml 
4 Id. 
5  Thomas Graham Jr., Avoiding the Tipping point, Arms Control Today,  
https://www.armscontrol.org/act/2004_11/BookReview 
6 Review Conferences and future of NPT in Reflections on the Treaty on the Non-Proliferation of Nuclear Weapons 137 
(Jayantha Dhanapala & Tariq Rauf  eds., SIPRI, 2016). 
7 N D Jayaprakash, Conning Humanity in the Name of Disarmament, 52 EPW, (2017).  
8 ARTICLE I. “Each nuclear-weapon State Party to the Treaty undertakes not to transfer to any recipient whatsoever 
nuclear weapons or other nuclear explosive devices or control over such weapons or explosive devices directly, or 
indirectly; and not in any way to assist, encourage, or induce any non-nuclear-weapon State to manufacture or otherwise 
acquire nuclear weapons or other nuclear explosive devices, or control over such weapons or explosive devices.” 
9 National Security Archives, No. 20, (20 October 1999) available at http://nsarchive.gwu.edu/news/19991020/ 
10 Robert S Norris & William M Arkin, Nuclear Notebook, known nuclear tests worldwide: 1945-98  66 (Bulletin of atomic 
scientists, 1998). 

https://www.iaea.org/publications/documents/treaties/npt
https://www.armscontrol.org/act/2004_11/BookReview
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Not only did the permanent members usurped power to exploit nuclear energy, the safeguards system 
by virtue of International Atomic Energy Agency (IAEA) under the guise of Art. III(1) was meant for 
compliance by only the NNWS member states and not themselves. Though the object of such a system 
is to make sure that the nuclear technology is used only for peaceful purposes and not for building 
weapons. So, the NNWS were to be bound by the ‘comprehensive safeguards agreement, whereas the 

permanent members weren’t bound by that.11 

At this juncture it noteworthy to draw attention to Art. IV, which states“[E]ach of the Parties to the 
Treaty undertakes to pursue negotiations in good faith on effective measures relating to cessation of 
the nuclear arms race at an early date and to nuclear disarmament, and on a Treaty on general and 
complete disarmament under strict and effective international control”. This is utterly vague owing to 
the fact that disarmament is only possible by the NWS, at that time only the permanent members, and 
this wasn’t specifically mentioned. It deliberately omitted to pose a picture as though every member 

state at that time had nuclear technology and should disarm themselves. By this way the permanent 
members hid behind the NNWS. Further, the use of ‘early date’ as the limiting period for disarmament 
is vague as a specific period not stipulated. And the use of ‘negotiations in good faith’ is another 
loophole for the NWS to escape disarmament. 

In the light of above discussion, it can be said that the NPT owes lot to the super power position of the 
permanent members, who happen to be the largest bearer of nuclear technology and have failed 
miserably to adhere with essence of actual object of non-proliferation and international peace-keeping 
as envisaged in Cl. 2 of the UNGA resolution 2028(xx), which states- 

“(a) The treaty should be void of any loopholes which might permit nuclear or non-nuclear Powers to 
proliferate, directly or indirectly, nuclear weapons in any form. 

(b) The treaty should embody an acceptable balance of mutual responsibilities and obligations of the 
nuclear and non-nuclear Powers. 

(c) The treaty should be a step towards the achievement of general and complete disarmament”12 

The treaty fails with regard to sub-clause (b) in the manner as to the biased safeguards system, which 
is voluntary for permanent members. Next with regard to general and complete disarmament stipulated 
under sub-clause (c), the NWS at the time signing quietly veiled their responsibility. Further, Art. IV 
is a big loophole as against sub-clause (a) owing to the sub-serving ideas of the permanent of members. 
From these grounds, why India didn’t sign NPT will be discussed in the next section. 

 

INDIA’S ABSTENTION TO THE NPT 

India’s refusal to sign the NPT can be understood on two levels, domestic and international. With 
regard to domestic consideration it would not be wrong to contemplate that it reserves power owing to 
the bitter relationship with the neighboring countries like Pakistan, China, Sri-Lanka.13 As to the 
international perspective, it owes to the discriminatory nature of the treaty, which will be discussed in 
detail. 

 
11  International Atomic Energy Agency, Safeguards Legal Frameworks, (Oct. 12, 2018, 12:18 PM) 
https://www.iaea.org/topics/safeguards-agreements; Supra 6. 
12 UNGA 1965. 
13 Tehmina mahmood, Nuclear Non-Proliferation Treaty (NPT): Pakistan and India, 48 Pak. Ins. Of Intl. Affairs 81, 82 
(1995). 

https://www.iaea.org/topics/safeguards-agreements


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

  

Page | 546  
 

Domestic concerns 

The heart of the domestic concern for India would be commercial exploitation of mineral resources to 
pursue industrial development with atomic energy. Moreover India is a self-sufficient state to meet its 
basic resources for the production of atomic energy.14 Most importantly India’s defeat to China at the 

behest of nuclear explosion. Within eighteen months from the uneventful day India was able and forced 
to develop its own nuclear weapons,15 not to mention the statement made by then Prime Minister of 
India, Lal Bahadur Shastri that notwithstanding the commitment of India to peaceful exploitation of 
nuclear energy, it might novice the policy in future. It is also ironical to note that Pakistan is 
apprehensive of India’s reluctance towards the treaty and have maintained the position as non-
signatory owing security concerns.16 

Further, continuous pressure from China and Pakistan as enemy states to India, forced her to usurp 
nuclear power to face such intimidations. China was exponentially progressing in its nuclear 
technology and India had to back her up, not to mention the pressure in the Indian parliament by 
oppositions for security concerns,17 acceding to weapons development, paving way for Atomic Energy 
Commission under the able leadership of Homi Bhaba.18 

International Concerns 

India’s prima facie contention is of the discriminative nature patent in the treaty. The NNWS has to 
be mere spectators whereas the NWS would unscrupulously pursue their nuclear dreams and NPT not 
meeting the global disarmament. It is noteworthy to know here that India was the forerunner in putting 
up the idea of ‘Non-proliferation of nuclear weapons’ in the international community. In fact it gets 

the credit for the nomenclature itself in the General Assembly in 1964.19 Further, in 1963 India was a 
signatory to the PTBT at Moscow. This was sophisticated with those grounds on which India rejected 
NPT. It was acceded that this could be best way for stopping the spread of nuclear weapons to NNWS. 
But India’s perspective toppled as soon the position changed in the NPT.20 India was clear on its stand 
that if all the NWS were ready to destroy all its nuclear stockpiles and go for a complete disarmament, 
it would definitely sign the treaty.21 It was felt that nuclear option of India should not be bartered away 
for some meaningless concession.22 

In the light of above concerns, it would not be wrong to assert that India’s primary aim is to first 

establish itself a super power in the nuclear technology regime and then move on to non-proliferation 
regime. 

THE ECLIPSE OF NSG – A LOST OPPORTUNITY 

At the outset it cannot be denied that India is rich in minerals like thorium, which is the largest in the 
world, certain rudiment deposits of uranium ore. Apart from being conditionally self-sufficient and 
independent innovator, hitherto potential to export across the world.23 Coevally, it has been time and 

 
14 Thomas A. Rusch, Indian Socialists and the Nuclear Non-proliferation Treaty, 28 JAS 755, 757 (1969). 
15 Hasan Askari Rizvi, Pakistan’s Defence Policy in Security for the Weak Nations 106 (Syed Farooq and Pelinka, 
Isharsons, 1987). 
16 Brahma Chellancy, The Challenge of nuclear Arms Control in South Asia’ Survival, 35 Autumn 117, 129 (1993). 
17 Norman Palmer, India Fourth Gen- eral Election, 7 Asian Survey 275 (I967). 
18 ShrikantP aranjpe, U.S. Non-proliferation Policy in Action: South Asia 18 (New Delhi: Sterling Publishers Private Ltd., 
1987). 
19 Eighteen-Nation Disarmament Committee, 37th Meeting, (I968), ENDC/PV. 370, p. 5. 
20 Ziba Moshaver, Nuclear Weapons Proliferation in the Indian Subcontinent 100 (Macmillan Academic and professional 
Ltd., 1991). 
21 22 Janata 2 (1967). 
22 13 Indian Recorder and digest 9 (1967). 
23 Supra 14. 



 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

  

Page | 547  
 

again emphasized such a development in the field of atomic energy was indigenously achieved.24 It is 
also asserted that with large and diversified industrial base, India could surpass the permanent members 
in the field of atomic energy for peaceful purposes.25  

The Nuclear Suppliers Group (NSG), which controls the nuclear export for peaceful and commercial 
purposes and prevent weaponization.26 India with support of U.S. tried to join the group but was 
vehemently vetoed by China owing to its concerns arising out of India being a non- signatory to the 
NPT. Being a member in the group would enable India to have a greater access to Uranium, it can sell 
commercial nuclear equipment to other countries and further the production output form Make in India 
regime. Being out of the NSG would render India not having access to latest state of arts and 
technologies available exclusive to NSG members or even if some country is ready to share, it is 
prevented by the NSG.27 

The above discussion, on the face of it, might sound ridiculous or rants of the incompetent. But it 
should be understood that the operation of this group is highly premised on the NPT because it is 
enabled by one of the objectives of NPT – Pacific use of nuclear energy. It is high time the NWS 
acknowledge this principle of international and stride magnanimously among the NNWS, rather than 
as nuclear super powers trying to bully the nuclear have nots. India thou not a NNWS, but its operation 
in the shade is definitely not preferable, as it raises questions. 

 

CONCLUSION 

India reluctance is not unfounded. It being in the fore runner for nuclear non-proliferation, it was felt 
a provision in PTBT which states that if an amendment is made by a majority, it is binding on all the 
member states including the permanent members irrespective of their of their NMS status.28 Such a 
provision of equity and equality is missing or rather deliberately missed out for ulterior ends by the 
NWS. Consequently, a nuclear caste system is created by virtue of such a discriminative treaty. The 
supporters of NPT seem to fancy that it way to attain International peace, but their effort to strengthen 
the treaty lacks any persuasiveness. Merely forcing the non-signatories to sign the treaty would do no 
good unless the NWS are leashed. India is lingering on no first use strategy for attaining peace. The 
future of NPT is highly dependent on the readiness of NWS to completely eliminate their nuclear 
weapon technology and stockpile and thus would render the dichotomy between NPT and international 
peace coincide.

 

 

 

 

 

 
24 William R. Van Cleave & Harold R. Rood, A 'Technological Comparison of Two Potential Nuclear Powers: India and 
Japan, 4 Asian Survey 457, 487 (1967). 
25 See A. G. Noorani, India's Quest for a Nuclear Guarantee, 7 Asian Survey, 498 (I967). 
26 Arms control Agency, The NSG at a glance (Oct. 17, 2019, 01:07AM)  https://www.armscontrol.org/factsheets/NSG 
27 Shailaja Neelakandan, How Exactly India will benefit from being a meber of NSG: 6 examples, Times of India 2016, 
https://timesofindia.indiatimes.com/india/How-exactly-India-will-benefit-from-being-a-member-of-Nuclear-Suppliers-
Group-6-examples/articleshow/52699296.cms 
28 Valerii Davydov, The Indian Proposal at UNSSOD-m: Problems and Prospects, in Nuclear Non-proliferation and NPT 
94 (1st edn, M. P. Fry, N. P. Keatinge J. and  Rotblat eds., Springer-Verlag Berlin Heidelberg 1990). 

https://www.armscontrol.org/factsheets/NSG
https://timesofindia.indiatimes.com/india/How-exactly-India-will-benefit-from-being-a-member-of-Nuclear-Suppliers-Group-6-examples/articleshow/52699296.cms
https://timesofindia.indiatimes.com/india/How-exactly-India-will-benefit-from-being-a-member-of-Nuclear-Suppliers-Group-6-examples/articleshow/52699296.cms
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HEALING THE INCURABLES 

- Kashmita Mewal1 

 

“If streetlights could speak, they would narrate stories that would keep you awake at night”. It was 

reported that 5 women were raped and 8 women were molested everyday in the capital in 2018.2 The 
loathsome newspaper headlines are read and absorbed, the paper is plicated and the story is forgotten. 
But for the victim, it is hard to forget than to remember. 

“A girl is far more responsible for rape than a boy”, this is a statement made by the ‘Nirbhaya’ rapist, 

it is a misery to acknowledge these words. But it is substantially evident through the line 
aforementioned that no level of punishment can enshroud the perpetrators with contrition. The society 
needs to realize the ‘potency of blaming the system and not the victim’.  

Very recently, a minor boy raped a 100 year-old lady at her residence in Tangail, a district in 
Bangladesh. Owing to her senility, she was unable to walk properly and was found to be in a debilitated 
condition after the incident. But the family members of the victim did not take her to the hospital due 
to fear of societal mortification.3 The calloused world can fall upon you like pelted stones but it would 
not unite itself to bridge the difference between you and justice. It can be said that it is the society that 
sends the invitation to the criminal to commit the crime by establishing a hostile environment for the 
ones who are most likely to be targeted, offering a comfortable setting for the offenders. Thus, ‘place’, 

‘age’ and ‘appearance’ has only a trivial effect on cases of sexual violence. The Gordian knot can only 

be cut by bringing a change in the way we identify women.     

The infamous Unnao rape case unfurls the resentful story of a girl who was then 17 year-old when she 
was gang-raped by an MLA named Kuldeep Singh Sengar from Uttar Pradesh along with his comrades. 
The victim’s family tried to report the case to the police but they were given the cold shoulder, the 
concerned authorities repudiated their demand to file an FIR. Henceforth, the family of the aggrieved 
decided to file a case in the court. The evasive comportment of the system including the laggard court 
proceedings compelled the girl to make an attempt to immolate herself in front of the residence of the 
Chief Minister. That is when the incident came to light.4 Is it so difficult to capture the attention of the 
guardians of public and law that the victim has to first ashen herself to death in order to obtain 
assistance? Is it so difficult to muster the support of society that one is impelled to sacrifice herself to 
prove that the crime committed against her is grave enough to be heard?  

Five days before this incident, the victim’s father was brutally beaten when he tried to confront the 
family of the MLA. Complaints were filed by both the sides but of course the one that targeted the 
vulnerable individual was taken up. Her father died during the course of judicial custody at the district 
hospital where he was admitted. The post-mortem report unveiled that he had 14 injuries on his body- 
multiple contusions near abdomen, buttocks, thighs, above and below the knee joints and arms. 
Distressing revelations have emerged from the statements given by the victim’s mother. She disclosed 

that her younger daughter was also molested by Kuldeep Singh’s kins when they came to threaten 

them to withdraw the case. The victim’s father was tied to a tree and was ruthlessly thrashed by the 

 
1 Student, 1st year, National University of Juridical Sciences (NUJS), Kolkata 
2 India Today, ‘Five women raped everyday in Delhi last year: Police’, January 10, 2019, available at  
https://www.indiatoday.in/india/story/five-women-raped-everyday-in-delhi-last-year-police-1427501-2019-01-10 
3  Dhaka Tribune, ‘Minor boy rapes 100 year-old in Tangail’, May 22, 2019, available at 
https://www.dhakatribune.com/bangladesh/crime/2019/05/22/100-year-old-raped-by-teenager-in-tangail 
4 India TV, ‘Unnao Rape Case: Timeline’, July 30, 2019, available at https://www.indiatvnews.com/news/india-unnao-
rape-case-timeline-here-is-what-happened-so-far-539156 

https://www.indiatoday.in/india/story/five-women-raped-everyday-in-delhi-last-year-police-1427501-2019-01-10
https://www.dhakatribune.com/bangladesh/crime/2019/05/22/100-year-old-raped-by-teenager-in-tangail
https://www.indiatvnews.com/news/india-unnao-rape-case-timeline-here-is-what-happened-so-far-539156
https://www.indiatvnews.com/news/india-unnao-rape-case-timeline-here-is-what-happened-so-far-539156


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

  

Page | 549  
 

men. It was revealed that the police had obstructed them from filing a case against the MLA and the 
family was constantly harassed for a year.5 

It is time to ask ourselves about the seriousness of the implications of the absence of a mechanism for 
protection of victims and witnesses. Also, at the same time it is equally important to extend the shield 
to the family members. Looking at the drop in the conviction rate with respect to rape cases (44.3% in 
1973 to 27.1% in 2013)6 it can be deduced that there is an indispensable need of reconstruction of the 
system that not only protects the victims but also aids the related members.  

There are some other eerily suspicious happenings associated with the Unnao Rape Case that further 
add to the enormity of the situation. Such grueling facts often fail to catch the attention of the Court, 
but if considered, they will heavily contribute to effective and just hearings. The setting of the alleged 
conspiracy of harming the victim, and the appearance of the BJP MLA in a full page advertisement in 
a leading Hindi newspaper on the Independence Day along with the Prime Minister, the Chief Minister 
of UP and the Home Minister further added fuel to the fire.7 The uncle of the rape-survivor was 
convicted in a 19 year-old case of ‘attempt to murder’ and was sentenced to imprisonment for 10 
years.8 In the same month, the victim and her lawyer were severely injured in a car accident. Her two 
aunts were killed in the accident, one of them was the potent eye witness of the case.9  

It was argued by the Panchayat Chairman that Mr Kuldeep was still a rape accused and was not proven 
guilty, hence it was considered “morally correct” to put up the picture of the rape-accused on the poster. 
Indeed, that’s true. But it’s also true that he has been booked in three cases related to the Unnao rape 
case, which is enough to fill the voids of doubt about his innocence.10  

Did the Unnao case start a new chapter in UP for women? Did the incident sensitize the police officers? 
Not really, Unnao witnessed another unfortunate, nefarious occurrence this year. A 11 year-old-girl 
was raped and murdered in the district, her naked body was found lying in an orchard. Her head was 
mercilessly crushed with bricks.11 The defeated police system in the state is as ineffective as before. A 
widow in her late 20s was mentally bludgeoned to immolate herself to escape the ramifications of 
delayed justice. Her father sold her off for Rs 10,000 to a man who raped her on multiple instances 
along with his friends. It was found that her ‘purchaser’ was in debt so he sold the woman to another 

 
5 India Today, ‘Unnao rape case: MLA Sengar’s aides assaulted survivor’s younger sister, mother reveals shocking 
details’, August 1, 2019, available at https://www.indiatoday.in/india/story/unnao-rape-case-mla-kuldeep-singh-sengar-
survivor-sister-assaulted-1576114-2019-08-01 
6  India Spend, ‘3 Years After Delhi Rape, Conviction Rates Same’, March 19, 2019, available at 

https://archive.indiaspend.com/cover-story/3-years-after-delhi-rape-conviction-rates-same-74152  
7 The Telegraph, ‘Kuldeep Segar’s picture beside Modi’s on I-Day advertisement in Uttar Pradesh’, August 16, 2019, 
available at https://www.telegraphindia.com/india/kuldeep-sengar-s-picture-beside-modi-s-on-i-day-advertisement-in-
uttar-pradesh/cid/1698188. 
8 The Indian Express, ‘Unnao rape case: Girl’s uncle gets 10-year jail term for murder attempt’, July 4, 2019, availale at 
https://indianexpress.com/article/india/unnao-rape-case-girls-uncle-gets-10-year-jail-term-for-murder-attempt-5813807/. 
9  BBC News, ‘Questions over India teen rape victim’s car crash’, July 29, 2019, available at 
https://www.bbc.com/news/world-asia-india-49148168.  
10 Scroll.in, ‘Unnao rape-accused MLA Sengar gets prime spot in Independence Day ad, beside Modi and Adityanath’, 
August 19, 2019, available at https://scroll.in/latest/934118/unnao-rape-accused-mla-sengar-gets-prime-spot-in-
independence-day-ad-beside-modi-and-adityanath. See also The Hindu Business Line, ‘Let not my country awake… to 

such bigotry’, April 28, 2018, available at  https://www.thehindubusinessline.com/opinion/columns/rasheeda-bhagat/let-
not-my-country-awake-to-such-bigotry/article23563068.ece.  
11  News 18, ‘11 Year Old Raped in UP’s Unnao, Bludgeoned to DeathWith Bricks’, June 22, 2019, available at 
https://www.news18.com/news/india/11-year-old-raped-in-ups-unnao-bludgeoned-to-death-with-bricks-2199081.html 

https://www.indiatoday.in/india/story/unnao-rape-case-mla-kuldeep-singh-sengar-survivor-sister-assaulted-1576114-2019-08-01
https://www.indiatoday.in/india/story/unnao-rape-case-mla-kuldeep-singh-sengar-survivor-sister-assaulted-1576114-2019-08-01
https://archive.indiaspend.com/cover-story/3-years-after-delhi-rape-conviction-rates-same-74152
https://www.telegraphindia.com/india/kuldeep-sengar-s-picture-beside-modi-s-on-i-day-advertisement-in-uttar-pradesh/cid/1698188
https://www.telegraphindia.com/india/kuldeep-sengar-s-picture-beside-modi-s-on-i-day-advertisement-in-uttar-pradesh/cid/1698188
https://indianexpress.com/article/india/unnao-rape-case-girls-uncle-gets-10-year-jail-term-for-murder-attempt-5813807/
https://www.bbc.com/news/world-asia-india-49148168
https://scroll.in/latest/934118/unnao-rape-accused-mla-sengar-gets-prime-spot-in-independence-day-ad-beside-modi-and-adityanath
https://scroll.in/latest/934118/unnao-rape-accused-mla-sengar-gets-prime-spot-in-independence-day-ad-beside-modi-and-adityanath
https://www.thehindubusinessline.com/opinion/columns/rasheeda-bhagat/let-not-my-country-awake-to-such-bigotry/article23563068.ece
https://www.thehindubusinessline.com/opinion/columns/rasheeda-bhagat/let-not-my-country-awake-to-such-bigotry/article23563068.ece
https://www.news18.com/news/india/11-year-old-raped-in-ups-unnao-bludgeoned-to-death-with-bricks-2199081.html
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party who gang-raped her repeatedly. She was turned away by the police officers, they have their finger 
in every pie but this.12 Unquestionably, the circumstances are woefully the same.  

One of the most disturbing impediment drubbing the country is its perception about women. The 
world’s most unsafe country for women is the same nation that idolizes them as a holy figure but 

accords them the status of second class citizens. More often than not, rape victims are encouraged or 
compelled to compromise with the accused and the matter is hushed up and goes unreported.  

Conviction remains a far reached concept due to myriad factors, majorly, because many of the cases 
are not reported. Looking at the enormity of the situation, there is a paucity in the number of female 
police officers. In New Delhi, infamously known as the ‘rape capital’, only a penurious percentage i.e. 

7% of police officers are female.  

In fact, out of 161 District Police Stations only one of them would have female house station officer.13 
The misdemeanor of the staff makes the victim feel that now she is being verbally raped, further 
discouraging other rape victims from disclosing their ordeals. 

India has an agitating trend of ‘blaming the victim’ which always narrows down to the vulnerable 
groups. Here, consent is said to be obtained through ‘silence’. Women are constantly reprimanded for 

their clothing, exposed to domestic violence, treated as sex objects, given the onus of household 
responsibilities and confined in the four walled boundary of their ‘safe houses’ basically, limiting their 

movement in every sphere of life. Everyday, we see practical demonstrations of the male gaze theory. 
But we get fearful and aggravation induced convulsions only when the subject of the practical is related 
to us. The harsh reality is that the denizens of the world and the entities inside her house are both 
equally inhospitable and unsympathetic to her. According to a survey by Delhi Police, 43% of the rape 
accused were either friends or family friends, 16.25% were neighbours and 12.04% were relatives.14 
Restricting women inside the house is a mere disposition of the grasp of patriarchal claws.   

The global perspective is inevitably the same, though, North Carolina is an epitome of change. Until 
recently, it was held that if a woman withdraws her consent during the act of sexual intercourse, then 
her ‘no’ would not be considered as a proper denial. In other words, a woman cannot take back her 

consent after the beginning of the sexual intercourse. This year in June, a bill was passed to amend the 
law.15 But the limited scope of ex post facto laws or retrospective criminal legislation limits the scope 
of punishment of the perpretrators in Carolina. It is ranked 12th in the higher education sector and 11th 
in the economic growth levels out of all the states in the US.16 But this data has a nugatory relationship 
with the status of social and gender equality in the state. A very evident example of gender 
discriminated law can be drawn from Nigeria. Section 353 of the Criminal Code lays down a 

 
12 India Today, ‘UP Woman sold off by father for Rs10k, gang-raped sets self on fire after police refuses to file complaint’, 
May 13, 2019, available at https://www.indiatoday.in/crime/story/up-hapur-woman-sold-gangraped-turned-away-police-
1523516-2019-05-13  
 

13  The Washington Post, ‘10 reasons why India has a sexual violence problem’, December 29, 2012, available at 
https://www.washingtonpost.com/news/worldviews/wp/2012/12/29/india-rape-victim-dies-sexual-violence-
proble/?noredirect=on. 
14  The New Indian Express, ‘In 2019, Delhi has seen 1,176 rape cases till July 2015’, July 30, 2019, available at 

http://www.newindianexpress.com/cities/delhi/2019/jul/30/in-2019-delhi-has-seen-1176-rape-cases-till-july-15-
2011550.html  
 

15 CNN, ‘North Carolina’s the only state with a law that says once a sexual act begins, you can’t withdraw consent’, June 
2, 2019, available at https://edition.cnn.com/2019/06/02/health/north-carolina-rape-consent-bill-563-trnd/index.html.  
 

16 U.S. News Report, North Carolina, 2018, available at  https://www.usnews.com/news/best-states/north-carolina. 

https://www.indiatoday.in/crime/story/up-hapur-woman-sold-gangraped-turned-away-police-1523516-2019-05-13
https://www.indiatoday.in/crime/story/up-hapur-woman-sold-gangraped-turned-away-police-1523516-2019-05-13
https://www.washingtonpost.com/news/worldviews/wp/2012/12/29/india-rape-victim-dies-sexual-violence-proble/?noredirect=on
https://www.washingtonpost.com/news/worldviews/wp/2012/12/29/india-rape-victim-dies-sexual-violence-proble/?noredirect=on
http://www.newindianexpress.com/cities/delhi/2019/jul/30/in-2019-delhi-has-seen-1176-rape-cases-till-july-15-2011550.html
http://www.newindianexpress.com/cities/delhi/2019/jul/30/in-2019-delhi-has-seen-1176-rape-cases-till-july-15-2011550.html
https://edition.cnn.com/2019/06/02/health/north-carolina-rape-consent-bill-563-trnd/index.html
https://www.usnews.com/news/best-states/north-carolina
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punishment of 3 years for assaulting a man whereas Section 360 of the same statute edicts the provision 
for women but the duration of imprisonment is only 2 years.17  

Be it a place in the southeastern US or North Africa, the plight of women has been found to be the 
same across the globe. Still, one can draw an analogy between the above-mentioned countries and 
India, it can be concluded that India, despite its evolved laws and progressive economy continues to 
fail us in a number of basic humanitarian frontiers such as women safety. It is little about progressive 
laws and more about the progressive approach and perception of the society that tends to change the 
graph of heinous gender based criminal activities like sexual harassment and rape. 

An introduction of the evidence-based policy would assist the victims and make the legal system more 
holistic like the ones developed by Ottawa, England and Wales. Some of the good practices are 
availability of free medical treatment and related support services irrespective of the decision to report 
the offence. Such an assistance would not only heal the victim but also provide them the essential 
mental support to come forward. The inclusion of a provision of restraint orders that restricts the 
accused from contacting the victim will surely have a paramount effect on trials and verdicts. The 
Criminal Injuries Compensation Authority (CICA) in England and Wales administers and gauges 
compensation on the basis of probabilities which has no relation with the outcome of the trial, this has 
helped the sufferer in seeking significant amount of relief in a short time. Under the provisions of the 
Victims Support and Rehabilitation Act, 2013 in Wales, the victim is succoured by helping him meet 
immediate needs, financial assistance in case of economic loss and even counseling is yielded to the 
individuals. In both the cases, the victim can apply for the arrangements within two years from the 
date of the offence. Most importantly, the offendee should be provided the option to go to a safe home, 
where she can find refuge after reporting the assault.18   

Indeed, it is time to move beyond paper-based law and legislation, the modern world needs concrete 
regulations that are practically sound and socially tested.

 

 

 

 

 

 

 

 

 

 

 

 
17 Nigeria Criminal Code Act Sec 353& Sec 360, available at http://www.nigeria-law.org/Criminal%20Code%20Act-
PartV.htm  
18 PARTNERS FOR LAW IN DEVELOPMENT, Towards Victim Friendly Responses and Procedures for Prosecuting 
Rape, A Study of Pre-Trial and Trial Stages of Rape Prosecutions in Delhi, 45 (2015) available at 
https://doj.gov.in/sites/default/files/PLD%20report.pdf 

http://www.nigeria-law.org/Criminal%20Code%20Act-PartV.htm
http://www.nigeria-law.org/Criminal%20Code%20Act-PartV.htm
https://doj.gov.in/sites/default/files/PLD%20report.pdf
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NON-INCLUSION OF TEACHERS AS ‘WORKMAN’ UNDER SECTION 

2(S) OF THE INDUSTRIAL DISPUTES ACT, 1947 
- Sekhar Kumar Sahu1 

 

ABSTRACT 

Non-inclusion of teachers as ‘workman’ under Section 2(s) of the Industrial Disputes Act, 1947 has 
various implications to it. This paper tries to look at the rationale behind the reasoning for such 

exclusion of a large workforce from the purview of labor law. This has been done with the help of 
three aspects namely, definition of ‘industry’, definition of ‘skill’ in Section 2(s) with respect to 

teaching profession, and thirdly the object of labor law as well as of the Industrial Disputes Act, 
1947. Paper also analyzes the data to know the vastness of the workforce that teachers are. 

Suggestion in the paper is that teachers should be brought within the ambit of labor law so that the 
object of the same would be achieved to the fullest. 

Keyword: Industry, Workman, Teachers, Skilled. 

 

INTRODUCTION 

Progress of the nation depends on the upliftment of citizens at individual level and in achieving this 
goal Labor law has a deep role to play. Labor law assumes this role in many aspects such as maintaining 
healthy relations between employer and employees.1

2 It also takes care of the welfare of the workers 
through various means e.g. proper dispute resolution mechanism, giving them the power of collective 
bargaining, taking care of minimum wages for humane living conditions etc.

3

Welfare things apart, one 
of the most crucial idea behind labor law is the collective bargaining system which allows workers in 
an industrial establishment to take care of their own interests.4 It is this ‘collective bargaining’ power 

which by-passes ‘Teachers’ in educational institutions. This is because honorable Supreme Court of 
India through its verdict has established that ‘Teachers’ are not workmen under Section 2(s) of the 

Industrial Disputes Act, 1947.5 This paper attempts to go deep into the reasoning behind the decision 
of the Supreme Court in not holding ‘Teachers’ as workmen uder the Industrial Disputes Act, 1947. 

Firstly, the term ‘Industry’ has been taken as the main argument of the paper and the judicial scrutiny 

of the same has analyzed. This analysis, with respect to educational institutions, takes the help of ‘triple 

test’ established by the Supreme Court of India.
6

This analysis makes the groundwork for the next 
argument for the paper which is to define the terms ‘skilled’ and ‘unskilled’ as appearing in Section 
2(s) of the Industrial Disputes Act, 1947. This task of defining does not have any sound judicial 
authority to it since they have never gone into the mind of judiciary for the purpose of getting 
themselves defined. Hence, this defining work of the paper is not, in any sense, legal but a general 
understanding to which the Courts in India were utterly oblivious. Further, the ‘dominant nature of 

 
1 Student, B. Com LLB, 3rd year, Tamil Nadu National Law University 
2 Vithalbhai B Patel and Gyandendra Saran, Law on Industrial Disputes With Central & State Rules, vol 1 (Fourth, 
LexisNexis). 
3 Vithalbhai B Patel, SS Subramani and Suhaas R Joshi, Law on Industrial Disputes: With Central & State Rules(2016). 
4 Guy Davidov, ‘The (Changing) Idea of Labor Law’ (2007) 146 311. 
5 A Sundarambal v Govt of Goa, Daman and Diu and Others [1988] Supreme Court of India 42, 4 SCC 42. 
6 Bangalore Water Supply & Sewerage Board v R Rajappa [1978] Supreme Court of India 213, 2 SCC. 
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work’ test
7 has also been analyzed particularly with respect to ‘Teachers’ in educational institutions up 

to the level of Higher Secondary education. 

Then the paper gives a fair idea, through statistics, as to how big the education ‘Industry’ is, both in 
the sense of establishments as well as workforce involved in it. This is necessary because the final 
argument of the paper relies on the purposes of labor law in general and of Industrial Disputes Act, 
1947 in particular. The main argument of the paper rests on two grounds. Firstly, that the kind of work 
a teacher does and the qualifications which are required to become a teacher makes it a ‘skilled work’. 

Secondly, that the profession of teaching is so vast considering the number of private schools 
(emphasis) and the number of teachers employed therein, that if they are to be excluded from the 
purview of labor law, then the purpose of having labor law is getting asphyxiated. 

 

EDUCATIONAL INSTITUTIONS AS ‘INDUSTRY’ 

To understand the judicial viewpoint as well as contradiction with respect to ‘teachers’ as under labor 
law, it is necessary to first checkout the criteria which an establishment has to fulfill in order to be an 
industry. Task of interpreting the term ‘industry’ has its own evolutionary history and through various 
tests the legal position is now settled.7

8 The initial line of reasoning of the Supreme Court of India was 
primarily based on the literal meaning of the terms used in the legislation. This is why the Court came 
up with the reasoning that if the legislature has used terms in the statute in a wider sense then Courts 
would not be correct in restricting their meaning just because they happen to include a lot of things in 
it which might seem analogous.

9  From then onwards, Court started giving the terms a restricted 
meaning. 

First restrictive meaning came from the apex Court when the question was whether a solicitor’s firm 

is an industry or not. Court answered in the negative saying that for an establishment to called an 
‘industry’ under the Industrial Disputes Act, 1947, the test is whether, what is being done in there, is 
being done with the co-operation of the employer and the employee or not.

10 A further restriction was 
put in the form of ‘dominant activity test’. This test holds that some peripheral activities might be 
analogous to that of an industry but if the dominant activity of the establishment is not analogous to 
that of an industry then the whole establishment would be an industry.

11 The last test came in Bengalore 
Water Supply case which is known as ‘Triple Test’. Three tests in this ‘triple test’ are- (a). systematic 
activity; (b). co-operation between employer and employees; (c). production of goods and services for 
the satisfaction of human wants.12 Court further said that if any educational institutional satisfies this 
‘triple test’ then that would be an ‘industry’ within the Industrial Disputes Act, 1947.13

 

Now, let us consider an educational institution. The main function is to impart education, which is 
done through co-operation between teachers and the institution which are employees and employers 
respectively, and education, from time immemorial, is a human want. So, two things are key here, one 
is the Teachers and second is education. Without teacher’s active involvement the human want of 

education can be satisfied. If this is the case then the dominant factor in the ‘industry’ called 

‘educational institution’ are ‘teachers’ who are like workers in a factory without whose labor, the 

 
7 May and Baker (India) Ltd v Workmen [1961] Supreme Court of India 678, AIR. 
8 Vithalbhai B Patel and Gyandendra Saran (n 1). 
9 State of Bombay and Others v Hospital Mazdoor Sabha and Others (1960) 2 SCR 866 (Supreme Court of India). 
10 National Union of Commercial Employees and Another v MR Meher, Industrial Tribunal, Bombay and Others [1962] 
AIR 1080 (Supreme Court of India). 
11 Management of Safdarjung Hospital, New Delhi v Kuldip Singh Sethi (1969) 1 SCC 735 (Supreme Court of India). 
12 Bangalore Water Supply & Sewerage Board v. R. Rajappa (n 5). 
13 ibid. 
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production cannot continue. Now, when the laborers in a textile industry would be termed as workmen 
since they are the ones who are the main workforce, then on the same reasoning, ‘teachers’ in 

educational institutions would also be ‘workmen’ under the Industrial  Disputes Act, 1947. Concluding 
otherwise would raise the question as to who is co-operating with whom. The point is that the ‘co-
operation test’ within the triple test can be the prime test for the determination of whether a person is 
a ‘workman’ or not who is working in an industry. This is because it is not the co-operation of a clerk 
which is the main factor in continuing production but the person who is working for production. 
Similarly, an educational institution, which is an industry by ‘triple test’, cannot function without 

teachers and hence, they are the ones who are prime ‘workers’ there. So, on this basis if ‘educational 
institution is an industry’, which it has been declared so by the Supreme Court of India

14

, then ‘teachers’ 
should also be declared as ‘workmen’ under the Industrial Disputes Act, 1947. 

 

‘WORKMEN’ IN SECTION 2(s) AND OBJECT OF THE ACT 

Section 2(s) of the Industrial Disputes Act, 1947 defines the term ‘workman’. There are seven terms 

in Section 2(s) which denote a workman and four exceptions which exclude any employee from 
coming under the definition of workman.

15 At the outset, it is necessary to be conscious of the fact that 
just because an employee does not fall in any of the exceptions, that by itself does not make that 
employee a workman under the Industrial Disputes Act, 1947.

16 This means that only if a workman fall 
in one of the categories that she can be a ‘workman’ under the Industrial Disputes Act, 1947.

17

 

But, it is unfortunate that in almost every judgment of the Supreme Court of India, the Court not even 
attempted to define the terms used in Section (s) of the Industrial Disputes Act, 1947 and has just given 
the judgment that so and so is not a workman since she does not fall in any of the categories.18 At the 
most, the only reasoning which appears to have been used is that if an employee is doing any work 
which involves application of mind then that work is not skilled work, neither unskilled nor manual 
etc.19On the basis of the same reasoning, Supreme Court also   has held that sales promotion employees 
are not ‘workman’ under Section 2(s) of the industrial Disputes Act, 1947.20  

In one of case, the Delhi High Court further classified the term ‘skilled’ into also meaning as ‘highly 

skilled’ and also applied the test of ‘dominant activity’ i.e. what is the main function of the employee.
21 

So, essentially there are two aspects in which the Courts have failed in interpreting Section 2(s) of the 
Industrial Disputes Act, 1947. Firstly, Court did not elucidate upon the terms such as skilled, unskilled 
etc. as appearing in the concerned Section. Secondly, it read something which was not there in the 
Section itself and created a category of its own called as ‘highly skilled’.

22

 

One more category, which this paper is specifically concerned with, was invented by the honorable 
Supreme Court of India for the purpose of excluding an employee from the ambit of workman is that 
of ‘noble vocation’.23 This category came while deciding that a teacher in an educational institution is 

 
14 A. Sundarambal v. Govt. of Goa, Daman and Diu and Others. (n 4). 
15 The Industrial Disputes Act, 1947 
16 Burmah Shell Oil Storage and Distribution Company of India Ltd v Burmah Shell Management Staff Association and 
Others [1970] Supreme Court of India 378, 3 SCC. 
17 ibid. 
18 ibid. 
19 J And J Dechane Distributors vs State Of Kerala And Ors (1974) 9 IILLJ (Kerala High Court). 
20 T P Srivastava vs National Tobacco Co Of India Ltd [1991] AIR 2294 (Supreme Court of India). 
21 Tata Sons Ltd vs S Bandyopadhyay (2004) 111 DLT 489 (Delhi High Court). 
22ibid. 
23 A. Sundarambal v. Govt. of Goa, Daman and Diu and Others. (n 4). 
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not a workman even though such educational institutions are industry.24 The Court said that a teacher 
does not fall in any of the terms under Section 2(s) of the Industrial Disputes Act, 1947 and so she is 
not a workman.25 Here, also the Court did not give any reasons as to why a teacher does not fall in any 
of the categories under Section 2(s) and based its decision on the ground that ‘imparting education is 
a mission and noble vocation’.26

 

In light of the above discussion it is now inevitable to know the meaning of the terms ‘skilled’ because 
this paper argues that a teacher is a ‘skilled’ workman. According to International Labor Organization, 
“skilled workers are those directly and closely involved in the generation, development, spreading and 

application of knowledge.”27 There is no shortcoming in considering this definition of ‘skilled workers’ 
given by International Labor Organization (hereinafter referred to as ILO) in the absence of any kind 
of definition in Indian labor law. Now, to be a teacher, a person has to get a qualification which 
makes her skilled enough to impart education. If this is not a ‘skill’ then what else can be? Moreover, 

when the application of mind and cognitive skills are needed to do any work, which is also true for 
teaching, that would surely come within the term ‘skilled’ unlike what the honorable Supreme Court 

of India held. Further, just because some kind of work, like imparting education, is a ‘mission or noble 

vocation’, how does it make someone less of a ‘workman’ under the statutory provisions. 

Now, let’s consider the object of the Industrial Disputes Act, 1947. The object is to establish a 
settlement mechanism to resolve the Industrial Disputes for the purpose bringing about harmony 
between employer and employees.28 This object of the Industrial Disputes Act, 1947 is quite analogous 
to the modern justification of the labor law.29

 

It is necessary here to look at the data regarding educational institutions and the teachers working 
therein. According to the data from the Government of India, there are nearly 3, 35, 776 private schools 
(up to the level of Higher Secondary) in India30 apart from the public funded schools. In these schools 
nearly 86,92,000 employees are working as teachers. 31 It is crucial to note here that there are 
1,54,77,000 workers in the industries who are under the ambit of labor law.32By having a look at the 
number of teachers it can be inferred as to how big the workforce is this. And if this this workforce is 
to be deprived of the benefits of the objects of Industrial Disputes Act, then the law fails to serve the 
purpose it is was enacted for. This has happened because the Courts in India have failed to give 
sufficient importance to the object of the legislation concerned. It is argued that when the objects of 
the Industrial Disputes Act, 1947 has been invoked by the Supreme Court of India to interpret the term 
‘Industry’33 then why the same cannot be done for interpreting the term ‘workman’. And if this is not 

 
24 ibid. 
25 ibid. 
26 ibid. 
27 ‘SKILLED LABOUR: A Determining Factor for Sustainable Growth of the Nation.Pdf’ 
<http://ilo.org/wcmsp5/groups/public/---asia/---ro-bangkok/---ilo-hanoi/documents/publication/wcms_428969.pdf> 
accessed 6 April, 2020. 
28The Industrial Disputes Act, 1947 (n 14). 
29 Guy Davidov (n 3). 
30‘ESAG-2018.Pdf’ <http://mhrd.gov.in/sites/upload_files/mhrd/files/statistics/ESAG-2018.pdf> accessed 6 April, 2020. 
31 RP.Thakur, ‘State/ UT-wise Number of Teachers in Educational Institutions from 2010-11 to 2015-16’ (data.gov.in, 16 
August 2017)  <https://data.gov.in/resources/state-ut-wise-number-teachers-educational-institutions-2010-11- 
2015-16> accessed 21 October 2018. 
32 ‘LABOUR & EMPLOYMENT - Statistical Year Book India 2016 | Ministry of Statistics and Program Implementation 
| Government Of India’ <http://www.mospi.gov.in/statistical-year-book-india/2016/201?page=1> accessed 6 April2020. 
33 Workmen of Dimakuchi Tea Estate v The Management of Dimakuchi Tea Estate [1958] AIR 353 (Supreme Court of 
India). 
 

http://ilo.org/wcmsp5/groups/public/---asia/---ro-bangkok/---ilo-hanoi/documents/publication/wcms_428969.pdf
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done, which has not been done till now, then it is the object of the labor law in general and that of the 
Industrial Disputes Act, 1947 in particular, which gets defeated. 

 

CONCLUSION 

The above discussion makes is quite clear that there are three justifications for the inclusion of teachers 
under the ambit of Section 2(s) of the Industrial Disputes Act, 1947. Firstly, teachers are the main 
workforce in the school/educational institutions without whose co-operation such institutions cannot 
function hence, if the triple-test34 is to be applied then educational institutions would be ‘industry’ and 

by the ‘main workforce’ logic of this paper teachers should also be ‘workman’ under the Industrial 

Disputes Act, 1947. Secondly, the Court has not given any definition of the terms used in Section 2(s) 
of the Industrial Disputes Act, 1947 and just by ‘noble vocation’ logic the statutory words cannot, and 

should not have been, suffocated to the disadvantage of teachers. Thirdly, teachers working in 
educational institutions is a big workforce and if this vast number of workforce is to be deprived of the 
benefits of labor law, even when the statutory provisions are wide enough to include them, then not 
just the words of the statute are being deprived of their natural meaning but also the object and intention 
of the legislature behind the legislation gets suppressed. Hence, it is submitted that the judgment of the 
Supreme Court of India given in the case of A. Sundarambal v. State of Goa and Others35 should be 
reviewed or the Parliament should add explanations in Section 2(s) of the Industrial Disputes Act, 1947 
with the same effect

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
34 Bangalore Water Supply & Sewerage Board v. R. Rajappa (n 5). 
35 A. Sundarambal v. Govt. of Goa, Daman and Diu and Others. (n 4). 
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ARTIFICIAL INTELLIGENCE AND HUMAN RIGHTS: THE 
ENTITLEMENT OF ARTIFICIAL BEINGS TO RIGHTS 

- Pradyumn Amit Sharma1 

 

ABSTRACT 

In the contemporary times, technology has become an indispensable element in our everyday lives. 
And in the recent times, Artificial Intelligence has become an important constituent of technology 
and various nascent Artificial Intelligent systems are being used to make human lives easier and 
convenient. However Artificial Intelligence generates challenges for human rights. The implicit 
superiority of mankind to other forms of life is the central idea behind human rights and their 

inviolability. These notions, however, are challenged by the anticipated arrival of entities which may 
prove to be intellectually and morally superior to humans and may not even constitute life in the way 
we are familiar with. If such a predicament ever arises, such entities may have to be recognized by 
law and maybe granted rights and privileges on par with humans. The objective here is to analyze 

the basis on which Artificial Intelligence and robots, in the possible future, can be granted rights and 
what implications would it entail if a machinery endowed with AI is given rights, on par or similar 

to, that of humans. 

 

INTRODUCTION TO ARTIFICIAL INTELLIGENCE 

The genesis of the imaginative reality, which is perceived as being littered with Robots and machinery 
endowed with Artificial Intelligence (AI), was first conceived by the 1968 science fiction novel Do 
Androids Dream of Electric Sheep?2 which was later adapted into the cult hit, The Blade Runner.3 
These sources of fiction presented an existence which was unfathomable to think off and possibly 
couldn't exist outside a creative mind. However, that notion would very well prove to be false 
considering the recent developments which have taken in the realm of science and technology and the 
wonders it has projected for the future. The term AI was first coined by John McCarthy in 19564 which 
basically implies machine intelligence. Today, AI in one form or the other has occupied place in almost 
every facet of our everyday lives. However, this equation generates long term challenges when it 
comes to human rights. The implicit idea that humankind is hierarchically superior to other forms of 
life is the underlying principle that gives human rights a place on the top pedestal. However, the 
anticipated arrival of machinery and programs which might not be “alive” in the sense that we limit 

our understanding to, but sentient all the same, poses a challenge to that implicit idea.  

For an effective understanding of what AI is, it can be classified into three stages of development.5 
These three stages are as follows: 

9) Artificial Narrow Intelligence (ANI), where a machine is programmed to have a particular expertise; 

 
1 Student, BA LLB, 2nd year, Symbiosis Law School, Noida 
2 Dick, P. K. (1968). Do Androids Dream of Electric Sheep? Doubleday. 
3 Scott, R. (Director). (1982). Blade Runner [Motion Picture]. 
4 McCarthy, J., Minsky, M. L., Rochester, N., & Shannon, C. E. (1956). A Proposal For The Dartmouth Summer Research 
Project On Artifical Intelligence. Dartmouth Artificial Intelligence (AI) Conference. Hanover, New Hampshire: Dartmouth 
College. 
5 Urban, T. (2015, January 22). Wait But Why. Retrieved from waitbutwhy.com: https://waitbutwhy.com/2015/01/artificial-
intelligence-revolution-1.html 
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10) Artificial General Intelligence (AGI), where a machine’s capabilities span the full spectrum of human 

activity, equaling us in terms of our understanding; and; 

11) Artificial Super Intelligence (ASI), where a machine’s intellect surpasses that of the best human brains. 

As of now all the forms and products which can be classified as, AI fall within the category of ANI. A 
few examples of such ANI can be the virtual Chess player systems, google translator, Siri, Alexa, etc. 
This technology has transformed human lives in terms of the easy of living it provides. However, it 
cannot operate in isolation and without human presence and thus can be described as mere accessories 
to help out human with simple tasks.  
 

 

ARTIFICIAL INTELLIGENCE AND SINGULARITY 

However, the question of Human Rights, or to be specific a set of rights similar to human rights for AI 
endowed entities, does not emerge before they hit singularity. The term “singularity” refers to a point 

in the near future when advances in AI lead to the creation of a machine which surpasses humans in 
intelligence. This can be also referred as the ASI stage. And as the humans created something more 
intelligent than themselves, the new machine, which would have hit singularity, can do it too and a 
much faster rate than the humans due to the obvious increase in the computational power and 
technology which would have taken place till that point in time.6 There’s a strong possibility that the 

point of singularity might never be achieved or that it might be decades or centuries away. However, 
seeing the recent technological advancements which have taken place in the last few decades, it would 
be highly injudicious to take the possibility of achieving singularity out of consideration. 

The entities who would have passed the point of singularity would exceed humans intellectually and 
may even prove to be morally superior than their fellow creators. Such machines would be way 
superior to their existing predecessors and would probably perform a whole range of functions, 
including those which in the contemporary times cannot be performed without human presence. A 
simple example of that can be an AI companion for humans, similar to the premise of the movie Her7. 
Machines capable of such feats might start displaying emotions and behavior to express attachment. 
For them, pulling the plug or switching them off might be the human equivalent of murder and this is 
something they might protest or resist. Discarding them would not be as easy as switching phones or 
laptops and an entity of such moral and intellectual capabilities might even express independent will 
and desire. 

If such a situation ever arises then the relevancy of the question arises, do machines deserve rights? if 
they do then on what basis are they eligible to be granted rights? And to what extent would rights 
extend for them? 

 

ARTIFICIAL INTELLIGENCE AND HUMAN RIGHTS 

When considering whether AI endowed entities or robots should be granted rights, the question to 
dwell upon is that on what rationale are Humans granted rights. The reason behind that is Human 
Beings as a species can be classified as Sentient beings. Sentience can be described as a capacity in a 
being to experience subjectivity. It's the ability to experience pain, pleasure, emotion, etc. Due to these 
factors, sentience can also be described as a salient component of the abstract known as consciousness. 

 
6 Bostrom, N. (2014). Superintelligence: Paths, Dangers, Strategies. Oxford University Press. 
7 Jonze, S. (Director). (2013). Her [Motion Picture], follows the story of Theodore Twombly, played by Joaquin Phoenix, 
who develops a relationship with an artificially intelligent virtual assistant personified through a female voice. 
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Reducing suffering and enhancing flourishing or wellbeing can be described as the main objectives of 
granting rights to anyone or anything. The criteria for a being to be granted rights can thus be 
essentially summed up in Jeremy Bentham’s words, “The question is not, Can they reason? nor, Can 
they talk? but, Can they suffer?”.8 

An important factor in the equation of determining why humans are entitled to rights is the presence 
of consciousness, which we have assumed as being natural in homo sapiens. Consciousness can be 
described as the qualitative experience of being somebody or something. It is the sentience or 
awareness of internal or external existence. Despite centuries of analyses, there is no conclusiveness 
on what consciousness is. Is it a tangible product? Is it just a complex program designed by the 
algorithms on which the human brain works? Despite extensive research, the aspect still remains 
ambiguous.9 However, what can be established is that it's an important aspect of defining our sentient 
existence.  

Artificial consciousness 10  (AC), also known as machine consciousness (MC) or synthetic 
consciousness11 is a theory which argues that consciousness can be synthesized and artificially be 
implanted into engineered artefacts or robots and machinery. Although AC is very conditional and 
some theorists argue that it can only be realized in certain physical systems, as consciousness has 
properties that necessarily depend on physical constitution of a body 12 , in theory the concept is 
plausible. 

If an entity has consciousness, whether it be natural or artificially bestowed, then it is aware about its 
existence, and if it has achieved or passed the point of singularity then it would be wise to assume that 
it would be recognizant of what is beneficial and detrimental for its existence. Robots with the capacity 
to feel pain have already been developed13, and if hypothetically that robot has passed the point of 
singularity then it would be reasonable to assume that it would take actions to minimize such pain and 
suffering in accordance with the theory of Utilitarianism.14 

If such or even similar conditions are fulfilled by robots, machinery or systems bearing intelligence, 
then they qualify as sentient beings and ideally should deserve our moral consideration. Bestowing 
rights is just a parcel of being treated as a being capable of reason, conciseness and emotion, which 
should even be granted to a rock if it displays these qualities. 

 

HUMAN RIGHTS AND THE PROBLEM OF VALUE ALIGNMENT 

Up until now, humans have been the only species to merit special protection and have an exclusive 
status among all lives in existence. Despite the presence of other recognized sentient creatures which 
include a variety of animals, domesticated and wild, such position has been maintained because such 
creatures have never and probably can never stand in way of human activities and due to the rapid rate 

 
8 Bentham, J. (1789). An Introduction to the Principles of Morals and Legislation.  
9 Gulick, R. V. (2018). Consciousness. The Stanford Encyclopedia of Philosophy. Retrieved from Stanford Encyclopedia 
of Philosophy: https://plato.stanford.edu/cgi-bin/encyclopedia/archinfo.cgi?entry=consciousness 
10 Thaler, S. (1998). The Emerging Intelligence and Its Critical Look at Us. Journal of Near-Death Studies 17. 
11  Gamez, D. (2020, March). Progress in machine consciousness. Retrieved from davidgamez.eu: 
http://davidgamez.eu/papers/Gamez07_ProgressMachineConsciousness.pdf 
12 Block, N. (n.d.). Troubles for Functionalism. Minnesota Studies in the Philosophy of Science. 
13 A team of researchers from the Osaka University in Japan developed and inserted an artificial pain system in hyper 
realistic child       robot “Affetto”. It is programmed to wince when an electric charge is applied to its skin. 
14 Utilitarianism is a family of consequentialist ethical theory according to which an action is right if it tends to promote 
happiness and wrong it tends to produce the reverse of happiness. 19th century English philosophers Jeremy Bentham and 
John Stuart Mill were the main propagators of the theory. 
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of human progression, we have assumed a de facto responsibility of being the preserver and overseer 
of life and eco systems all around the earth. Due to our intellectual superiority, we have created an 
environment where animals are subordinate to humans.  However, creation of a such relationship with 
AI endowed entities might not be possible. With AI in equation, the world would have intelligent 
players apart from humans, who might be intellectually and morally superior to us. In case such a 
simulation comes to life, they would have to be designed in such a way that despite being powerful 
enough to violate human rights, they would respect them and uphold them. 

This notion presents the challenge of value alignment. This principle of value alignment states that 
highly autonomous AI systems should be designed in such a manner that their behavior and goals can 
be guaranteed to align with human values throughout their operation. Stuart Russell, a renowned 
computer scientist known for his contribution in the field of AI, explained this while comparing it with 
the story of King Midas. King Midas wanted to be rich and wealthy and from that desire stemmed his 
wish where he asked for everything he touched to turn to gold. He didn’t actually want his food and 

loved ones to turn into gold. A similar problem is presented in the context of Artificial Intelligence. 
We have to make sure that AI endowed robots and systems will do what we really want and not harm 
humans in a misguided attempt to fulfil the objectives laid out by their creator. 

However, despite taking appropriate measures, value alignment of an AI system with human beings 
might be unlikely as the value commitments for an entity who has passed singularity might be very 
different from our own. The story Runaround, written by Isaac Asimov has been one of the earliest 
works to highlight the aspect of value alignment. In the story he formulates Three Laws of Robotics 
which are as follows; (1) A robot may not injure a human being or, through inaction, allow a human 
being to come to harm. (2) A robot must obey the orders given it by human beings except where such 
orders would conflict with the First Law. (3) A robot must protect its own existence as long as such 
protection does not conflict with the First or Second Laws. 

 

ARTIFICIAL INTELLIGENCE AND ETHICAL IMPERIALISM 

Vague as they may be, the Three Laws of Robotics highlighted the need to set out some rules and 
regulations to facilitate a smooth functioning of society in the presence of AI. Efforts have been made 
to work upon them and make them completer and more relevant. Among such efforts, a notable 
mention should be made of the conference on Beneficial AI at the Asilomar Conference Centre in 
California which resulted in the creation of the Asilomar principles to guide further development of 
AI. Among other things, these principles insist that the actions of AI, especially detrimental ones, 
should be closely monitored to ascertain the reasoning behind such actions and application of AI 
system in critical fields and industries such as in judiciary in the form of judicial decision making, 
should be audited by human agency to make sure that the reasoning applied is in alignment with human 
morals and values. Insistence on value alignment in case of highly autonomous AI and explicit mention 
of upholding core human values such as dignity, freedom, cultural diversity, etc. is also present in the 
Asilomar Principles.15 

Taking the Asilomar Principles as an example, it's clear that a certain segment believes that the human 
rights, as they are currently, are good enough to continue and credible enough that those values should 
be passed on to AI systems. However, there are those who believe that doing so would lead to the 
implementation of an ethical imperialism where morals and ethics, adjudged by humans to be correct, 
would be imposed on other intelligent beings. From the perspective of most human beings, that might 

 
15  Asilomar AI Principles. (https://futureoflife.org/ai-principles/?cn-reloaded=1, March 2020). Retrieved from 
fututreoflife.org. 
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be the ideal course of action and most of us would not even consider this approach to be flawed. 
However, depending upon the nature in which other intelligent entities evolve, making them subject 
to human rights might prove to be redundant and unjust. To prevent such ethical imperialism, different 
methods of obtaining information and developing a moral system have been suggested, for instance 
techniques such as crowd sourcing. However, that’s an area which still needs further development to 

bring forth a conclusive remedy.16 

Perhaps at a later stage, AI systems would prove to be a great help at figuring out the solution to the 
problem of value alignment so that a path, which is beneficial as well as equitable, can be found. 

 

CONCLUSION 

The notion of highly developed AI is still in the realm of future in the present times. However, several 
nations have recognized the importance and value the field of AI is going to hold in the future. For 
instance, France led by Emmanuel Macron has invested 1.5 Billion Euros to help create an artificial 
intelligent ecosystem in France.  Macron’s idea is to develop sector specific AI technology in areas 
where France has an edge owing to its vast network of state-run agencies and a giant trove of centrally 
collected public and private data. However, the French President is not oblivious to the possible 
dangers AI poses if left unchecked. He believes that AI could “totally jeopardize democracy” if left 

without supervision. And he isn’t alone in his concerns. Lately Europe has been divided over the notion 
of robot “personhood” with experts stating the numerous possible legal and ethical complications that 

it would entail.17 On the other hand, Non-Governmental Organizations in almost 28 countries have 
also been pushing a campaign to come up with a legally binding treaty to ban Lethally Autonomous 
Weapons (LAW). Whereas some countries such as United States, China and Russia allegedly strictly 
oppose the ban, France and Germany have been criticized for not backing the ban. The United Nations 
has also put such weapons on the agenda in informal meetings as far back as 2013, under the 
supervision of France. But little progress has been made, with the Convention on Conventional 
Weapons even failing to agree on a working definition of LAWs.18 

All this indicates that it’s not only the huge corporate giants such as Facebook or Google but other 

international players have also started to take notice and act upon the potential future developments of 
AI. Sentience may prove to be the key to trigger an age of development which would far surpass 
Enlightenment or the age of industrialization and open up the next phase for humanity. However, to 
achieve that it's pertinent to ensure that AI functions in a way that matches are goals and ambitions. In 
order to do so, the development of AI and the implications of the same should be discussed with utmost 
urgency so that when the time comes, the world is ready to incorporate such an important element into 
its midst.

 

 

 

 
16 Wallach, W., & Colin, A. (2009). Moral Machines: Teaching robots right from wrong. Oxford University Press. 
17  Delcker, J. (2018, April 13). Europe divided over robot "Personhood". Retrieved from Politico: 
https://www.politico.eu/article/europe-divided-over-robot-ai-artificial-intelligence-personhood/ 
18 Delcker, J. (2018, March 28). France, Germany under fire for failing to back ‘killer robots’ ban. Retrieved from Politico: 
https://www.politico.eu/article/artificial-intelligence-killer-robots-france-germany-under-fire-for-failing-to-back-robots-
ban/ 
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FAST TRACK COURTS: ARE THEY EXPEDITING THE CONVICTION 
PROCESS? 

- Aakriti Srivastava & Kashish Lalwani1 

 

ABSTRACT 

As soon as any sensitive or contentious case comes in the limelight, there is a ubiquitous demand for 
taking up the case in a fast track court. Though there is no explicit definition of Fast Track Courts 
yet they are characterized by certain features. The clamor for FTCs is based on the conjecture that 

fast tracks will expedite the process of conviction. ‘Fast Track Court’ by its very name paints a 
picture in the mind of people that it will be faster in its working compared to regular courts. 

In this paper, we have tried to analyze the concoction of events that have led to the emergence of 
Fast Track Courts. We will put light on how the scheme which had a deadline got extended over 

more than a decade. In the backdrop of the latest NCRB report, we will further question do fast track 
court expedite the conviction process? We will bring up the factors which have affected the 

momentum of these courts. And give some feasible solutions which would help in ameliorating the 
condition of the FTCs. 

 

According to the Cambridge dictionary, fast track means “using a quicker than a normal route to a 
higher position or level”. The interpretation of the Fast Track Court comes out to be a court that 
delivers judgment faster than a regular trial court. The first reference to the concept of the fast track 
can be found in the recommendation of the eleventh finance commission23 which recommended the 
creation of the 1,734 fast track courts for disposal of legion pending cases. (though they did not use 
the term fast track courts). The state governments were supposed to establish FTCs after consulting 
the high courts.4 

The scheme was recommended to have a time limit of 5 years. The State Governments received funds 
directly from the Ministry of Finance to establish Fast Track Courts (FTCs).5  The deadline was 
supposed to be 31st March 2005.6The supreme court through its judgment in the case of Brij Mohan 
Lal v Union of India and Ors7. ordered the government to not end the scheme abruptly. 

 The government extended the deadline from 31st March 2005 to 1st March 2010.8 The scheme of 
central assistance for Fast Track Courts was extended for one year i.e. up to 31.3.2011. It was decided 
that there will be no central funding for Fast Track Courts beyond 31-03-2011.9 But the states were 

 
1 Students, 1st year, Hidayatullah National Law University 
2, Report of the Eleventh Finance Commission, June 2000,65, http://www.tn.gov.in/tsfc/11threport.pdf 
3  Brief note on the scheme of ‘ Fast Track Courts’, Department Of Justice, Ministry Of Law and Justice, 
https://doj.gov.in/other-programmes/fast-track-courts 
4 ibid. 
5 Supra note 2. 
6 Supra note 3. 
7 Brij Mohan Lal v. union Of India & Ors. (2012) 5 S.C.R. 305. 
8  Fast track courts scheme extended till 2010, The Times of India, (Nov 27, 2006, 14:15 IST), 
https://timesofindia.indiatimes.com/india/Fast-track-courts-scheme-extended-till-2010/articleshow/600536.cms 
9 Supra note 3. 

http://www.tn.gov.in/tsfc/11threport.pdf
https://doj.gov.in/other-programmes/fast-track-courts
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given the freedom to decide whether they want to continue with the scheme or not.10 In 2012, after the 
‘Nirbhaya’ rape case, the public demand for speedy trial rejuvenated the scheme.11 

 As of 31st December 2018, there are 699 FTCs (Fast track courts) functional across the country which 
deals with cases related to women, children, senior citizens, etc.12  

The main objective of fast track court is to expedite the process of conviction, reduce the burden on 
regular courts and decrease the backlog of cases.13 There are certain distinct features of a fast track 
court when compared to a regular trial court.14 

• A fast track court is given a target number of cases to dispose of at a definite time.  
• Ideally, FTCs are expected to examine all the witnesses in a single trial.  
• The courts are expected to deal with a specific category of cases.  
• FTCs are most strict in their business and don’t adjourn hearing due to delay in preparation of 

certain documents such as summons, warrants, etc. 
 

These features are supposed to make trials in these courts speedier when compared to a regular court. 
The distinctive features of the FTCs have failed to achieve its very objective. 

 According to the report of National Crime Records Bureau released in January 2020 the Indian FTCs 
completed trials of 28,000 cases out of which only 22% of the cases took less than a year to complete 
which was lowest among the kinds of courts (SC/ST Court, District/Session Judge, POCSO Court, 
etc.) for which the data was given. Further 42% of the trials in FTCs took more than 3 years to complete 
while 17% took more than 5 years to complete. On comparison with the data of 2017’s report showed 

that trials completed in 2018 were slower.15 

 These data show that the condition of FTCs akin to other courts if not worse. The report also shows 
that the pace of trials varied from state to state among which Jharkhand was the speediest whereas the 
highest number of trials were completed by Uttar Pradesh.16  

Justice H Suresh, a retired Bombay High court Judge said: “the meaning of Fast Track Courts is 

vague.” It implies the case will only be taken up early. Other than that, the procedure is the same, laws 
applied are the same and time taken for cross-examination is the same. The court is expected to hear 
such cases one after the other and no other cases.” Further, the respected judge has pointed out that the 
trial of the December 2012 Delhi gang-rape case was under trial for 9 months in the FTC.17 

 
10  Pallavi, An Overview of Fast Track Courts, The PRS Blog, (December 31, 2012), 
https://www.prsindia.org/theprsblog/overview-fast-track-courts 
11  Monalisa, how fast are fast-track courts? livemint, (16 Dec 2014, 12:31 AM IST), 
https://www.livemint.com/Politics/n4Z5sIIen0TJ75ij1gDrYP/How-fast-are-fasttrack-courts.html 
12 Supra note 3. 
13 Supra note 3. 
14 Salkute Sanjay Rambhau, SPEEDY TRIAL IN CRIMINAL CASES BY FAST TRACK COURT (suggested method for 
subordinate court), http://ijlljs.in/wp-content/uploads/2014/08/sanjaysalkute11.pdf,  
15 Vijdan Mohammad Kawoosa, Trials in fast-track courts last longer than regular ones: Data, Hindustan Times, (Jan 10, 
2020 06:44 IST), https://www.hindustantimes.com/india-news/trials-in-fast-track-courts-last-longer-than-regular-ones-
data/story-dB87FaFdowfcv1rD4HN10I.html 
16  DH Web Desk, Fast Track Courts slower than regular courts, Deccan Herald, (Jan 10 2020, 21:21 PM IST), 
https://www.deccanherald.com/national/fast-track-courts-slower-than-regular-courts-793336.html 
17  Case fast-tracked, but no guarantee of quick verdict, The Times of India, (Aug 27, 2013, 4:17 IST ), 
https://timesofindia.indiatimes.com/india/Case-fast-tracked-but-no-guarantee-of-quick-
verdict/articleshow/22083547.cms 

https://www.prsindia.org/theprsblog/overview-fast-track-courts
http://ijlljs.in/wp-content/uploads/2014/08/sanjaysalkute11.pdf
https://www.hindustantimes.com/india-news/trials-in-fast-track-courts-last-longer-than-regular-ones-data/story-dB87FaFdowfcv1rD4HN10I.html
https://www.hindustantimes.com/india-news/trials-in-fast-track-courts-last-longer-than-regular-ones-data/story-dB87FaFdowfcv1rD4HN10I.html
https://www.deccanherald.com/national/fast-track-courts-slower-than-regular-courts-793336.html
https://timesofindia.indiatimes.com/india/Case-fast-tracked-but-no-guarantee-of-quick-verdict/articleshow/22083547.cms
https://timesofindia.indiatimes.com/india/Case-fast-tracked-but-no-guarantee-of-quick-verdict/articleshow/22083547.cms
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 The courts though called fast track to follow the same procedure and face the same problems as that 
of a trial court such as delay in examination of witnesses due to non-arrival on time, absence of lawyer 
on hearing dates and the lack of power on judges’ part to discipline them.  

Criminal Lawyer Abhinav Sekhri said, “One major reason for that is that in all of these cases recording 

of evidence takes a lot of time because witnesses don’t appear or recording of evidence itself continues 

on more than one date or lawyers end up taking adjournments.” 18  

Though the government has with time increased the number of courts and the funds sanctioned for 
their functioning. However, there are faults in the very system of working of courts in the country 
which the government has failed to address. No system defines the cases that are to be allocated to the 
FTCs, for example, some states allocated sexual offenses and rape cases whereas other states allocate 
other cases as well. Thereby increasing the burden on FTCs. 

 The original concept of FTC included the hiring of judges, better infrastructure providing courtroom, 
libraries and technological facilities, which they do not seem to have achieved. They have no choice 
but to survive with the existing facilities. Again, due to lack of defined technological assistance that 
should be provided to an FTC its objective of speedy trial seems a farfetched dream. In some FTCs 
the absence of regular staff just adds to this problem.19  

There is an exigent need for a succinct definition of FTC which assign a proper meaning to the term 
and the state need to stop overburdening FTCs with a deluge of cases. A certain level of technological 
and infrastructural advancements is essential to accord a court the status of FTC. There is a need for 
specially trained staff in these courts and not temporary staff. 

The findings of the NCRB report and observations by legal experts reflect nothing else but the reality 
of the deaccelerated proceedings of the Fast Track Courts. The speedy disposal of cases depends less 
on its title but more on how the proceedings are conducted. Thus, we can conclude, when a system 
chooses to work properly it does not matter whether it works under the title of Fast Track Court or not, 
it can deliver timely judgements. 

 As far as the Fast Track Courts are concerned, though they are called ‘fast’ but are proving to be 

slower than other courts in some instances. Till date, there is no succinct definition of Fast Track Court, 
which is a matter of exigent concern. Further, a definite standard of technology is also required. It is 
high time the problems that lie on the very roots of the judiciary system are addressed by the legislature. 

 
18 Kawoosa, supra note 5 
19  Arunav Kaul, The hard realities of India's fast track courts, The Hindu, (August 07, 2019 12:20 IST), 
https://www.thehindu.com/opinion/op-ed/the-hard-realities-of-indias-fast-track-courts/article28838795.ece 

https://www.thehindu.com/opinion/op-ed/the-hard-realities-of-indias-fast-track-courts/article28838795.ece
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IMPACT OF COVID-19 ON START UPS 

- Sakshi Garg1 

 

ABSTRACT 

The outbreak of corona virus has spread like poison in the body and has already claimed thousands 
of lives infecting millions of people. There are massive shut downs to prevent spread of the virus 

hitting the world economy hard. No business is immune from it and so far the start-up community is 
concerned, the analysis shows slowdown and major strain to the capability to raise funds. The 
article put forwards many challenges faced by start-ups in the times of corona and the negative 
impact of the pandemic on the investments into start-ups. Further we put forward some steps the 

enterprises could take to recover from the brunt of the slow down and derailing economy. 

 

Indian start up ecosystem has seen a fair growth over the years considering the decline of growth rate 
and sluggish economy. The slow economy had impacted almost all of the sectors but despite the slow 
growth rates the Indian start up community saw spectacular results almost as impressive as world 
powers like United States and China.  However, the situation has changed and economy is about to 
take a big leap after the outbreak of the pandemic. Corona virus has caused major setback to the 
economy as the immediate action to contain the cases required a complete shutdown of all the activities 
and businesses. Due to the outbreak the world is facing economic recession with big world powers 
such as the US failing in handling the virus spread. The shutdown has brought the whole world to a 
halt and the effects of it can be seen on the businesses whether big corporations or small budding start 
up enterprises.  

Stock markets have taken a great hit and have been plummeting rapidly leading to rising tension 
amongst investors and various stakeholders. The question which keeps popping up in our minds is that 
how much affect this outbreak is going to have on Indian economy and how much can the economy 
take? 

The offices have been closed to stop the virus from spreading by keeping the physical interaction to 
the minimum which has put the burden on organisations to come up with different ideas to keep the 
operations running. As various preventive measures to contain the virus spread seem to be failing, the 
concept of work from home seem to be working for many organisations.  

With the sluggish economy and slow growth rates concerns grow as this situation will be affecting 
many organisations going forward. This has raised many new problems for budding start-ups 
struggling to get past the financing rounds. The social distancing protocols and complete shut down in 
the cities has hindered the investor meetings and the bigger fundraising which is done usually at 
investor meets or roadshows has been impacted badly due to the outbreak as the travel advisories have 
been issued.  

Several companies were looking forward to investment rounds as they had launched their fundraising 
efforts and the attempt to go through financing is seemingly facing many challenges because the 
investors are also busy assessing the impact of Covid-19. Decision to invest in budding businesses has 
now taken a low priority amongst investors who are preoccupied in evaluating the effects of increased 

 
1 Student, BA LLB (H), 4th year, Rajiv Gandhi National University of Law, Punjab 
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financial market volatility. In such a slow global economy where the supply chain is down coupled 
with nose diving consumption trends, to reach second rounds of funding would require revaluation and 
more considerations. For Indian start-ups Chinese investment is a major source of funding and there 
is an environment of uncertainty as to Chinese funding for the venture ecosystem in India now. As 
mentioned by Economic Times Chinese funding for Indian start-ups was $ 3.9 billion last year 
compared to $ 2 billion in 2018. It is anticipated that the slowdown has caused massive impact to the 
economy and it will take long time to recover and amidst such crisis for start-up enterprises will see 
significant cut in investments. Cuts or delays in investments can be inferred from the fact that funding 
timelines have already been pushed and there is no clear information with regards to new timeline. 
Start-ups that have funding for the six months in such case all those start-ups can stay afloat during the 
recession however it is very difficult for enterprises seeking second and third rounds of funding 
because this will require extensive consideration, due diligence and meetings with investors and such 
meetings can only be held via video conferencing.  

Chinese investments play vital role in the cycle of Indian economy and the main impact of corona has 
been on the cash inflow from China in Indian companies and businesses. Nearly 80% of the companies 
have already shown decline the cash flow. While the companies are going to face funding issues 
irrespective of whether these funds have a local presence or outside the country. Entrepreneurs seek 
funding from wherever possible, especially in these circumstances when the world economy is facing 
the biggest slowdown. But apart from that, many new ventures in India have been seeking funds from 
countries other than China and Japan. The funding which could have come locally is also difficult now 
because most of the family offices that invest in the start-ups put their own money in the market and 
with the stock market crashing, they are facing many challenges and losses hence funding from family 
offices would also reconsider the idea of deploying their funds into start-ups. 

The slow economy will impact the consumption patterns negatively because and this trend will make 
it very hard for the start-ups to attract consumers and show traction. Start-ups have until now followed 
the policy of burn cash to grow and now they have to adapt to a new pattern where earning profits 
takes the priority but consumers might not buy as much they used to. Now in this scenario the question 
is that will the investors put their money in an already profit-making venture or a company whose 
affairs are not in order. The answer is quite obvious. 

There are very few remedies to a situation like this where almost every business enterprise is facing 
challenges so much so that even business giant Reliance Industries has also faced the blow. Put 
together, the threat posed by corona virus is massive on the start-ups and budding enterprises and the 
CEOs, founders and management of these enterprises will have to take a variety of steps to immunize 
themselves.  

To follow the protocols put in place to avoid interaction, social distancing has been suggested and 
preparing of virtual workplace can help with the operations. But clear methods of digital 
communication and metric have to be set in place. These methods could help fight against staffing 
deficits. To recover from the financial crisis, it is suggested that the enterprises focus on revenue over 
growth of the business in the short run. Further cost cutting, layoffs, salary reduction have emerged as 
a cure for the small smart ups for the time being. There are many mid-level organisations that have 
resorted to pay cuts and termination of employment namely MakeMyTrip, Shuttl, and Cleartrip. But 
these actions also come with consequences as the Ministry of Home Affairs passed an order under 
section 10 (2) (l)2 Disaster Management Act, 2005 directing all the employers to make payment of 
wages of all the workers without any deductions and such order is mandatory in nature and not a mere 

 
2 Disaster Management Act, § 10 (2) (l), (2005). 



 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

  

Page | 567  
 

direction, warranting criminal action in case of non-compliance3. However, specialists advise against 
the order and suggest that pay cuts is the only way to prevent termination of employment.  

Indian start up community has also reached out to Indian government seeking help in these difficult 
times. The start-up community has sought early payment of GST and Income Tax refunds for certain 
small-scale start-ups and allowing moratorium on deposits of TDS and GST till 30th June and 
suspension of notices by tax authorities.  

Aviation industry, hospitality business is severely affected by the outbreak and it is suggested that 
Insolvency and Bankruptcy proceedings against enterprises in these sectors should be suspended for 
the time being or given some relief.  

Following the challenges faced by the enterprises, some of the businesses operating in the field of 
supply of goods have sought the relief invoking the legal concept of force majeure. The main point of 
consideration in this situation is will force majeure cover COVID- 19. The occurrence of force majeure 
prevents the party from liability in case any untoward event. However, force majeure only covers the 
events laid down in the particular terms of contract. Generally, the act of god, natural disasters, war 
like situations and in certain circumstances plague are covered in force majeure event. In Indian law 
the force majeure event cannot be implied and the Courts will determine whether the pandemic has 
affected the party in such manner that the party is prevented from performing the contract. Therefore, 
it will differ based on facts and circumstances of each case and not every party is protected.  

In the meanwhile, when the enterprises in most of the sectors face the brunt, with self-isolation and 
social distancing becoming new normal, virtual workplace becomes the new way for operation of 
business. Increased impetus has to be given to technology promoting online offices and for tech start-
ups this is disguised in the form of opportunity. Many companies have relied upon foreign companies 
providing technological support.  

The organisations will have to come up with ideas to promote the environment of resilience and 
creation of a war chest sort of mechanism to fight against the situations like this in the near future. 
Additionally, through rapid adaptation and comprehensive planning for contingencies like this the 
start-ups will develop a robust mechanism to resist subsequent situations like this for the lifetime.

  

 

  

 
3 Notification No. 40-3/2020-DM-I(A), 29th March 2020. 
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FREEDOM OF TRADE AND COMMERCE: SCOPE OF ARTICLE 301 VIS-À-
VIS THE TAXATION POWERS OF A STATE 

- Rishabh Chhabaria1 

 

ABSTRACT 

The paper analyses the constitutional position and the judicial approach and points out the 
inadequacies in its interpretation and submits a new line of approach, in respect of the inter-state 
trade and commerce as provided under Article 301 of the Constitution vis-à-vis the taxation laws. 

For the purposes of the paper, the judicial approach has been divided in the 3 phases highlighting 
the change in the stance of the Courts with time, i.e. the interpretation involved before the Atiabari 

case, the view expressed in the Atiabari case and the modern interpretation. 

The paper pin-points the inadequacies in the approach adopted, that has rendered some of the 
provisions and powers provided by the Constitution under the Union and the State Lists, with 
regards to taxation matters, ineffective and purposeless. It further emphasises on the need for 

reconciliation of such provisions so that they can be read without affecting the efficacy of the other. 

The paper also talks about the American approach to deal with the matters of taxation when they 
come in contravention of the freedom of trade, commerce and intercourse and answers the question 

as to why the American approach cannot be applied in the Indian context. 

Finally, the paper tries to provide adequate measures to remove the arbitrariness and uncertainty 
that exists as regards to the taxation powers vis-à-vis the freedom of trade and commerce. 

 

INTRODUCTION 

One of the contentious aspects of the inter- state trade and commerce and intercourse as provided for 
under Article 301 of the Indian Constitution2 relates to the power of states with regards to taxation vis-
à-vis the freedom of Inter-state trade and commerce. The mist of ambiguity continues to exists as 
regards to the subject because of the definitive yet contradictory assertions that have been made by the 
Supreme Court. This situation owes its origin to the ruling by the Apex Court in the case of Atiabari 
Tea Co. v. State of Assam,3 where the Court observed that taxation itself cannot be said to be covered 
under term reasonable restrictions under part XIII.4 

The Apex Court has attempted to settle this controversy on the subject matter of inter-state trade on 
multiple occasions where it has tried to establish that the tax laws do not fall outside the ambit of 
Article 301 of the Constitution. However, there still exists a shadow of doubt which arises out of the 
federal structure, i.e., as to the harmonious relationship between the Centre and the States, out of the 
demand for more State control in respect of fiscal matters. While such powers have been allocated to 
the state in revenue matters there exist certain restraints that has been explicitly provided by the 
Constitution itself. 

The paper analyses the current constitutional position and the judicial approach points out the shortages 
and tries to remedy the issue as regards to the freedom of inter-state trade and commerce. 

 
1 Student, 2nd year, Rajiv Gandhi National University of Law (RGNUL), Punjab 
2 INDIA CONST. art. 301. 
3 Atiabari Tea Co. v. State of Assam, AIR 1961 SC 232. 
4 INDIA CONST. pt. XIII. 
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CURRENT SITUATION 

This chapter looks into the issue in light of the bare and explicit provisions of the Indian Constitution 
and the interpretation given and the view adopted by the Courts, in this regard. 

Constitutional Provisions 

Article 301 of the Constitution provides that subject to other provisions contained in Part XIII of the 
Constitution, “trade, commerce and intercourse throughout the territory of India shall be free.”5 

Article 302 gives the Parliament the power to impose “such restrictions on the freedom of trade, 

commerce or intercourse between one State and another or within any part of the territory of India as 
may be required in the public interest.”6 

Article 304 imposes restrictions on the trade and commerce among States where it stipulates that: 

“Notwithstanding anything in article 301 or article 303, the Legislature of a State may by law: 
(a) impose on goods imported from other States or the Union territories[1] any tax to which similar 
goods manufactured or produced in that State are subject, so, however, as not to discriminate between 
goods so imported and goods so manufactured or produced; and  

(b) impose such reasonable restrictions on the freedom of trade, commerce or intercourse with or 
within that State as may be required in the public interest: 
Provided that no Bill or Amendment for the purposes of clause(b) shall be introduced or moved in 
the Legislature of a State without the previous sanction of the President.”7 

Article 307 provides for the appointment of an authority to carry out and fulfil the purposes of Articles 
301 – 304.8 

For the purpose of taxation, Article 246 of the Indian Constitution9 confers power to the Parliament 
and the State Legislatures to levy and impose taxes with regards to the items contained in the Seventh 
Schedule of the Constitution10 under the Union and the State Lists. 

As per the provisions contained under Article 248(2) of the Constitution when read with entry 97 of 
the Union List, the Parliament has exclusive power with regards to the residuary taxes of the 
legislature.11 

Judicial Approach 

The approach adopted by the judiciary with the power of taxation of the States will be discussed with 
respect to the Atiabari case. The conflict and ambiguity arises out of the judicial response to the 
construction of Part XIII of the Constitution when the taxation laws began to be challenged under 
Article 301. It can be studied in 3 stages as: 

 
5 INDIA CONST. art. 301. 
6 INDIA CONST. art. 302. 
7 INDIA CONST. art. 304. 
8 INDIA CONST. art. 307. 
9 INDIA CONST. art. 246. 
10 INDIA CONST. sch. 7. 
11 INDIA CONST. art. 248(2). 
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a. Pre-Atiabari case 

For the first time this issue came up before the Supreme Court in the United Motors12 case. In this case 
Hon’ble Justice Patanjali expressed the opinion that Article 301 and 304 are indicative of the fact that 
the freedom of inter state trade is subordinated to the power of a State to import taxes on goods 
imported from sister-States. He observed that: 

“It will be seen that the principle of inter-state trade & commerce declared  by Art.301 is expressly 
sub-ordinated to the states power of taxing goods  imported from sister-states provided only that no 
discrimination is made in favour of similar goods of local origin. Thus, the states in India have full 
power of imposing what in American Legislation is called use tax, gross receipt tax, etc.” 

An opposed view was also expressed by the Courts whereby it was held that Art.301 has a wider 
application providing for free movement of goods and traffic, which is subject to restrictions that can 
be imposed under Articles 302 and 304. However, taxation per se under authorized heads did not 
amount to curtailment or abridgement of the freedom of trade and commerce.13 

This led to the uncertainty as to the constitutionality of taxation laws enacted by States. This ambiguity 
was required to be settled and Atiabari Case offered an opportunity to the Supreme Court to define & 
delimit the scope of these conflicting rights. 

b. Atiabari case 

The matter came up before the Supreme Court in Atiabari Tea Co. Ltd. v. State of Assam, against the 
decision of the Assam High Court where it held that the taxation laws fall outside the purview of 
Article 301. In Atiabari the impunged law, The Assam Taxation (on Goods Carried by Roads or Inland 
Waterways) Act, 1954, was enacted by the State legislature under Entry 56 of the State list where it 
imposed a tax at a rate of one anna per pound on tea in chests carried through the State of Assam, by 
a mode other than the railways or the airways. The appellants, who carried their tea to Calcutta through 
Assam, challenged the validity of the Act, inter alia, on the ground that it violated Article 301 of the 
Indian Constitution. 

After discussing the various provisions of part XIII and their constitutional validity, the majority, led 
by Gajendragadkar, J., reached the conclusion which was closer to the contention of the appellants, 
where he observed that: 

“We think it would be reasonable and proper to hold that restrictions on freedom which is guaranteed 
by Article 301, would be such restrictions as directly and immediately restrict or impede the free flow 
or movement of trade. Taxes may and do amount to restrictions; but it is only such taxes as directly 
and immediately restrict trade that would fall within the purview of Article 301… Since the Act put a 

direct restriction on the movement of goods and did not comply with Article 304(b), or with Article 
255 the court held it as violative of Article 301.” 

The Court further observed that: 

“Not merely discriminative tariffs restricting movement of goods are included in the restrictions which 
are hit by Art. 301, but all taxation on commercial intercourse, even imposed as a measure for 
collection of revenue is so hit.” 

 
12 State of Bombay v. United Motors (India) Ltd., AIR 1953 SC 252. 
13 H.P.Barua v. State of Assam, A.I.R. 1955 Assam 249; Rama Transport Co. v. State of Uttar Pradesh, AIR 1957 All 448. 
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c. Post- Atiabari case:  

Later, not being satisfied by the decision of the Court in the Atiabari case, the case came up before a 
larger seven-judge bench of the Supreme Court in Automobile Transport Ltd. v. State of Rajasthan,14 
where the validity of Rajasthan Motor Vehicles Taxation Act, 1951 was challenged. The Court held 
that:  

 “The interpretation which was accepted by the majority in the Atiabari case is correct, but subject to 
the clarification. Regulatory measures or measures imposing compensatory taxes for the use of trading 
facilities do not come within the purview of the restriction contemplated by Article 301 and such 
measures need not comply with the requirements of the proviso to Article 304(b) of the Constitution.” 

It was further noted that the Act was not violative of the provisions contained under Article 301 of the 
Constitution and the taxes that imposed under the Act were of a compensatory nature which not hinder 
the freedom of trade, commerce and intercourse. 

It was again held by the Supreme Court in the Natraj Murlidhar case15 that taxation laws do not come 
under the scope and amplitude of Article 301. Later this view was further upheld in Meenakshi v. State 
of Karnataka, where Desai, J. expressed the view that tax laws do not stand in violation of Art. 301 
and the taxes, of compensatory nature, imposed on trading activities fall outside the scope of Article 
301. 

However, the view as it stands today is that, though taxation laws that limit the trade, directly or 
indirectly, are within the scope and ambit of Article 301 but any such compensatory tax for the use of 
trading facilities, falls outside the purview of Article 301 of the Constitution. 

 

CRITICAL EVALUATION 

The Supreme Court has had to take recourse to the direct and indirect effect formula to determine the 
validity of laws under Article 301 of the Constitution because of the conflicting decisions and the 
opposing views that exist in taxation laws.  

By such an interpretation of the Article, there are few entries under the Union and the State Lists16 that 
have become diluted and ineffective. When the question of the interpretation of the Constitution arises, 
a harmonious construction should be adopted such that it can exist without there being a direct 
contradiction in its interpretation thereby making it ineffective. However, the approach that has been 
adopted by the Courts with regards to the interpretation of the Article has not only cast a limitation but 
has also rendered the power under certain entries under the lists, either partially or completely, 
ineffective.  

The purpose that the Article 301 seeks to fulfil is to provide freedom from the restrictions to trade and 
not freedom from all the other laws that exist. Therefore, there exists an obligation as regards to the 
State Legislatures to pass laws that do not stand in ultra – vires the provisions of Article 301 of the 
Constitution. 

The Supreme Court while deciding upon the issue and in its interpretation of Article 301 vis-à-vis that 
taxation laws, it has drawn inspiration from the American Constitution. Article 1, section 8 of the 
American Constitution states that: 

 
14 Automobile Transport (Raj) Ltd., v. State of Rajasthan AIR 1962 SC 1406. 
15 State of Madras v. Nataraja Mudaliar, AIR 1969 SC 147. 
16 Entries 52,54,56,57 and 59. 
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“The Congress shall have power to lay and collect Taxes, Duties, Imposts and Excises, to pay the debts 
and provide for the common defence and general welfare of the United States.”  

In the United States, the power to regulate trade among several states is an exclusive grant of power 
and the scope of this power would determine what has been left to the states and since the powers of 
the states including those over taxation are not specified in the Constitution, any extension or 
expansion of the commerce clause would not create such an antimony between any two constitutional 
provisions17 as has been done in the Atiabari case.18 

It can thus be said that, as per the provisions of the American Constitution, the inter-state trade was 
not intended to be taxed by the states but the same cannot be said in the Indian perspective. 

Thus, due to dissimilar Constitutional structure of India and United States and also the provisions and 
the safeguards with regards to the subject matter of taxation vis-à- freedom of trade and commerce in 
the Constitutions of India and those of the United States, that  if the same were to be adopted and 
applied in the Indian it may produce unsound results. 

 

CONCLUSION 

The approach adopted by the judiciary, on the matter, is not only inadequate but at the same time 
constitutionally invalid and unsound. Thus, the following approach is submitted in respect of the power 
of taxation vis-à-vis the freedom of trade and commerce under Article 301. The power of taxation is 
found in Articles 246 and 248 of the Constitution. Since these articles do not use the words “subject 

to the provisions of this Constitution”, they cannot be said to be subordinated to Article 301. At the 

same time, the reconciliation of two sets of provisions, is also needed so that the power given under a 
few entries do not become ineffective and purposeless. Here, the doctrine of harmonious construction 
must be adopted and the provisions should thus be read in such a way so that they can exist without 
standing in complete and direct contravention of each other, i.e. one is to be read with in the light of 
another, without affecting the efficacy of either. Thirdly, a tax need not be compensatory or regulatory 
in nature. The condition that a tax should be compensatory or regulatory does not go with the definition 
of a tax and does not align with our constitutional scheme and character as it draws a lucid and clear 
distinction between a tax and a fee. Hence, there is no justification for bringing in the theory of 
compensatory taxes into our Constitution. Also, the question of taxes being in contradiction of Article 
301 must, therefore, not arise as Article 301 talks about freedom from restrictions but the taxes cannot 
be construed to be a restriction imposed on trade, going strictly by the law, as it exists, in India because 
if a tax is said to fall under the classification of a restriction, then all the taxes under the Lists would 
be in contradiction of the provisions of not just Article 301 but also of Article 19. This view is also 
clear by the idea expressed by the framers of the Constitution, where they used the terms – taxes and 
restrictions- distinctly and not interchangeably. Originally, in the bare provision, in the place of the 
term “public interest” stood the words “public order, health and morality or in case of emergency.” 

Clearly the original words could not be said to include a tax because, in addition to other reasons, for 
in the Constitution none of the provisions stipulate or highlight as to the existence of a tax on or for 
“public order, health and morality or in case of emergency.” 

Thus, it can be concluded that taxes cannot be said to mean a restriction, as per the Indian Constitution 
and even if it is a restriction, the same cannot be said to apply, for the purposes of Articles 302 and 
304 and, also, Article 19 of the Indian Constitution.

 
17 U.S. v. Darby, 312 U.S. 100 (1941). 
18 Atiabari Tea Co. v. State of Assam, AIR 1961 SC 232. 
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THE RE-SURFACING DEBATE OF CAPITAL SENTENCE AND ITS 
EXECUTION 

- Nitish Rai Parwani 1 

 

The debate on the idea of Death Penalty as a mode of punishment has witnessed advocacy from varied 
views in the Indian legal circles in the recent past. Introduction of death penalty under Section 6 of the 
Protection of Children against Sexual Offences (POCSO) Act in 2019 again re-surfaced the debate.  In 
1989, while recalling the Article 6 of the International Covenant on Civil and Political Rights (ICCPR) 
and Article 3 of the Universal Declaration of Human Rights (UDHR), the United Nation’s General 
Assembly adopted the second Optional Protocol to ICCPR, aiming at abolition of death penalty. 
Though India is not a signatory to this optional protocol, the Law Commission of India2 recommended 
the abolition of death penalty in a graded manner and leaving it ultimately as a punishment only for 
offences related to terrorism and waging war, thus reiterating the view of the Chairman of the 
Constitution drafting Committee of India: Dr. Bhim Rao Ambedkar who said in the Constituent 
Assembly that “..I would much rather support the abolition of the death sentence itself. That, I think, 
is the proper course to follow, so that it will end this controversy. After all, this country by and large 
believe in the principle of non-violence…“3. There have also been some voices from the highest bench 
of the country’s judiciary which advocated for re-consideration of the death penalty as a punishment 
on the lines of its practice and purpose.4 But the penalty has maintained its validity with a rider of its 
award only in “rarest of rare”: a status-quo since 1980, when a five-judge Constitution bench of the 
Supreme Court of India upheld the Constitutional validity of “Capital Punishment” in Bachan Singh5.  

There are around 59 sections in 18 central legislations in India6, which have provision for capital 
punishment7. While the legal trend is leaning towards complete abolition of death penalty for non-
Homicidal offences8, there are as many as 41 non-homicidal offences in Indian central legislations 
which are punishable with death 9 . According to 'The Death Penalty in India: Annual Statistics' 
published by Project 39A at National Law University, Delhi, as many as 720 prisoners have been 
executed in India since 1947.10 One of the initial executions in the Independent India was that of the 
convicts of Mahatma Gandhi’s assassination, in November 1949. Though the provision of Capital 

Sentence is still maintained in statute books and also the trial courts are awarding the death sentences 

 
1 Student, BA LLB, 5th year, University School of Law and Legal Studies, GGSIP University, New Delhi 
2 LAW COMMISSION OF INDIA, THE DEATH PENALTY (262nd Report, Ministry of Law and Justice, Government of 
India, 2015). 
3 Constituent Assembly Debates on 3 June, 1949, <http://parliamentofindia.nic.in/ls/debates/vol8p15b.htm.> (05/01/2010, 
10:04 AM) 
4 Kurien Joesph,J. in Chhanu Lal Verma V. State of Chhatisgarh, S.L.P. (Criminal) No(s). 5898-5899 OF 2014. Also, 
Shankar Kisanrao Khade v. State of Maharashtra, (2013) 5 SCC 546 (India). Also, Santosh Kumar Satishbhushan Bariyar 
v. State of Maharashtra (‘Bariyar’), (2009) 6 SCC 498 (India). 
5 Bachan Singh V. State of Punjab, (1980) 2 SCC 684 (India). 
6 As on 1st February 2016. 
7 CENTER ON THE DEATH PENALTY, THE DEATH PENALTY REPORT, National Law University, Delhi Press 
(2016). 
8 Coker v. Georgia, 433 U.S. 584 (1977). 
9 Bachan Singh V. State of Punjab, (1980) 2 SCC 684 (India). 
10  Nirbhaya case: From 'Isolated cell' to 'Gallows' - Here's how death convicts will be treated, (29/1/2020), 
<https://www.dtnext.in/News/TopNews/2020/01/29132938/1212038/Nirbhaya-case-From-Isolated-cell-to-Gallows--
Heres-.vpf> (13/03/2020, 05:14 PM). 

https://www.dtnext.in/News/TopNews/2020/01/29132938/1212038/Nirbhaya-case-From-Isolated-cell-to-Gallows--Heres-.vpf
https://www.dtnext.in/News/TopNews/2020/01/29132938/1212038/Nirbhaya-case-From-Isolated-cell-to-Gallows--Heres-.vpf
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in considerable cases fulfilling the “rarest of rare” test, since 1999 there have been only 4 executions 
11so far in India.  

The court of an Additional Sessions Judge in Delhi issued the death warrants for the convicts of the 
brutal Nirbhaya gang-rape- murder case in January 2020. Though the warrants got cancelled, 
postponed and suspended several times in last couple of months, there was another debate regarding 
the mode of execution that surfaced in the legal circles. This was regarding the mode of execution of 
the death penalty. The statute12 provides for the hanging till death as the sole mode of execution, but 
is it the most-humane method of execution?  

Since the death penalty is a legally accepted punishment, it is necessary to look into its method of 
execution and to ensure that it is carried out in a humane manner as the physical pain and suffering 
which the execution of the sentence of death entails is also no less cruel and inhuman13 in itself.  

Punishments are cruel when they involve torture or a lingering death; but the punishment of death is 
not cruel [per se]. It (cruelty) implies there something inhuman and barbarous, something more than 
the mere extinguishing of life.14 Historically, the death execution was carried out in ways involving 
torture, burning at the stake, crucification, breaking on the wheel, slow strangulation, guillotine, 
crushing under elephant's feet, throwing from a cliff, boiling in the oil, stoning to death etc.15, which 
were cruel to their core. Judicial killing is necessarily a cruel and unusual punishment but the science 
(and law), which has taught us too much about killing, could at least teach us to kill decently16.With 
the evolution of Constitutionalism and growth of Human Right regime, the procedures involving 
torture began to wither away17.  

In India, Section 354 (5) of the Code of Criminal Procedure, 1973 provides “hanging by neck till 

death” as the method of execution of death sentence. The Supreme Court in Deena18, while upholding 
the Constitutional validity of “hanging till death”, observed: “Procedurally, the method by which the 
sentence is required by law to be executed has to meet the mandate of Article 2119. The mandate 
of Article 21 is not that the death sentence shall not be executed but that it shall not be executed in a 
cruel, barbarous or degrading manner.”  

Apart from hanging, which is still considered relatively painful mode 20 , methods including 
Electrocution21, Lethal Gas, Lethal Gas Mask22, Musketry23, and Lethal Injections 24are recognized 

 
11 Dhananjaya Chaterjee (2004) for an offence of rape and murder.  Ajmal Kasab (2012), Afzal Guru (2013) and Yakub 
Memon (2015) for terrorist activities.  
12 Code of Criminal Procedure, 1973, S. 354. 
13 Bachan Singh V. State of Punjab, (1980) 2 SCC 684 (India). 
14 Re Kelmner, 136 U.S. 436 (1890). 
15 Administration of Death Penalty in U.S. International Commission of Jurists, Report of Mission, June 1996. Also 
SCOTT, STORY OF CAPITAL PUNISHMENT (Oxford University Press) (SC Judges Library, classification 
No.343.253). 
16 Gardner, Martin R., Executions and Indignities-An Eighth Amendment Assessment of Methods of Inflicting Capital 
Punishment, 39 Ohio State Law Journal, Issue 1 (1978).  
17  The Eighth Amendment of the U.S. Constitution proscribes "punishments which are incompatible with `the evolving 
standards of decency that mark the progress of a maturing society.”. Also, Estelle v. Gamble, 429 U.S.97 (1976). 
18 Deena @ Deen Dayal and Ors V. Union of India, (1983) 4 SCC 645 at 689 (India). 
19 Right to Life and Personal Liberty. 
20 Rupe v. Wood, 863 F. Supp. 1307, 1314-15 (W.D. Wash. 1994). 
21  Re Kelmner, 136 U.S. 436 (1890). 
22 Gardner, Martin R., Executions and Indignities-An Eighth Amendment Assessment of Methods of Inflicting Capital 
Punishment,39 Ohio State Law Journal, Issue 1 (1978). 
23 Procedure for Military Executions, Department of the Army Pamphlet, No. 27-4, The Army Library, Washington, 
December, 1947. 
24 Hill v. Lockhart, 791 F. Supp. 1388, 1394 (E.D. Ark. 1992). 

https://indiankanoon.org/doc/1199182/
https://indiankanoon.org/doc/1199182/
https://supreme.justia.com/cases/federal/us/429/97/
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globally as the modes of execution. Out of these modes, execution through use of lethal injections 
seems most humane. 25 This mode involves securing of the death-row convict on a stretcher with 
strapped ankles and wrists, and the concoction of three or four different drugs is administered through 
a continuous intravenous injection. Valium relaxes the convict, the presence of sodium thiopental, a 
barbiturate anaesthetic in the injection solution brings about deep unconsciousness; pancuronium 
bromide, a total muscle relaxant paralyzes all voluntary muscles and causes suffocation; while the 
potassium chloride, a toxin induces irreversible cardiac arrest.26 

The method of execution through lethal injection facilitates the painless and peaceful death of the 
convict, thereby ensuring that the necessary evil of judicial killing is carried out without resorting to 
cruelty and protecting the human rights of the convict. The 187th Report of the Law Commission of 
India27, which preceded the 2015 report that advocated graded abolition of this penalty, recommended 
that section 354(5) Cr.P.C., 1973 be amended by providing an alternative mode of execution of death 
sentence by lethal injection until the accused is dead. This recommendation is still to be materialized, 
but this shall prove to be a step towards humanising the penalty execution methods in the state.

 
25 People v. Stewart, 520 NXE.2d 348, 358 (Ill. 1988). 
26 Baze v. Rees, 553 U.S. 35 (2008) 
27  LAW COMMISSION OF INDIA, MODE OF EXECUTION OF DEATH SENTENCES AND INCIDENTAL 
METHODS (187th  Report, Ministry of Law and Justice, Government of India, 2003) 



 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

  

Page | 576  
 

IS IT REALLY A NEW INDIA? 

- Paramjeet Singh1 & Dr. Ashu Dhiman2 

 

ABSTRACT 

In this world where globalization rules over and borders of the countries are virtually non-existent. 
Every state in the world is experiencing drastic changes as they adapt or try to adapt with the 

continuous and ever-changing global dynamics. If we talk about India, the country has faced many 
sudden and extreme changes in very recent past which to somewhat extend the ideology of the 

country as a whole. It is agreed that changes are often positive in nature and help in growth and 
increase your strength or give you opportunities, but changes can also challenge your believes or 

values. India witnessed a drastic in its various policies such as Foreign Relations or Environmental 
or ability to deal with communal offences along with changes in the Governmental institutions, such 

as from coalition type of government to majority government and its implication on policies 
formation and economy of the country and foreign relations etc. 

In this paper, author focuses on the new dynamics under which India is currently operating and 
critical evaluation of policies and determining if we as a state, are developing with the time in the 
forward direction or going backwords due to societal restraints which we have put on ourselves or 

the policies of the government have been in the welfare of the citizens or not. 

Keywords: Environment, Policy, Foreign, Democracy 

 

INTRODUCTION 

India in its past, after the Independence has been an implied socialist and third world state with 
economy moving at pace of a turtle with the majority of population of poor and illiterate citizens who 
are unable to provide or support in the upliftment of the country but when India economy faced a 
meltdown in 1991, the idea of socialist was ignored and economy was opened up for pro- business 
policies which led to increasing rate of economic growth in India. 

 Economic liberalization and globalization opened up India for market which boosted India’s economy 

and provided India’s bailout but also forced India’s small sector businessmen to compete with global 
giants which lead to unemployment and increase in poverty level of India for lower class. The main 
issue than was that India lacked resources to compete on a global level and on an academic level, Right 
to Education wasn’t a fundamental right then most of the population is illiterate and lacked technical 
knowledge or skills. 

Then India was forced to become a nuclear state as Republic of China was supplying Pakistan, with 
nuclear weapons. Result of which lead to sanctions by United States of America which prolonged 
Kargil War as no country was willing to sell weapons to India. But then again, Israel came forward 
and helped India by selling the weapons and ending the war.  

During the term of Prime Minister Manmohan Singh, India’s relation with world and United States 
specifically and exponentially improved and India’s economy became one of the world’s fastest 

 
1 Student, BBA LLB, Center for Legal Studies, Gitarattan International Business School 
2 Assistant Professor, Center for Legal Studies, Gitarattan International Business School  
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growing economy at 7%. But due to the government being coalition form of government, it was unable 
to bring strong and meaningful changes to the nation. 

Landslide win of Right-wing nationalist party BJP by majority in the Parliament was a historic 
moment. Whole dynamics of India changed with a strong government in the centre as Coalition 
governments before that were considered as relatively weak in dealing with some major issues. 

The major issues any developing nation’s face are that of like Poverty, Economy, National Security, 

Environmental protection, Employment, handling Diversity etc. In this paper author is going to focus 
on the approach took by government to tackle the issues and the contribution it made into New India. 

 

POVERTY 

One of the few reasons of under development of a country is its poverty. It is like a plaque in a country 
which slows down economy, it is in itself spiral in nature as a person needs skills and knowledge to 
earn money and get out of debt trap but in order to gain skill and knowledge, that person has to get 
money. This conundrum increases the gap between rich and poor because rich makes their money out 
of money, whereas poor doesn’t have any money to invest or start a business.  

Most of the today’s problems can be solved by providing proper and affordable education to the 
children, Supreme Court of India understood this problem and stated that right to education is 
enshrined in fundamental right to life3 in accordance with the directions of Supreme Court, Right to 
Education act was passed in the Parliament on 2009. Providing free and compulsory education can 
yield results or solve the problems in 20 to 30 years but to solve the problems of today, governmental 
policies are needed to start schemes of welfare of poor or upliftment of economic weaker section of 
society. 

Governmental authorities are basically or mainly focused on the development of rural areas as 
compared to the people in urban areas as most of the population of India lives in rural areas, such 
programs are Integrated Rural Development Program or Pradhan Mantri Gram Vikas Yojna. 

Ministry of Rural Development is the main governmental authority working for the welfare of poor in 
the rural areas and providing them with employment under NREGA which provides 100 to 150 days 
of work to every person registered which helps them to earn a living for themselves. 

Currently, as of World Poverty Clock, India has only 3% of its population living below extreme poverty 
line. 3% though very less in percentile but still 3% of total population of India amounts to around 39 
millions of people living under extreme poverty. 

 

ECONOMY 

As discussed above, the economic reform of 1991, put India into Rapid growing economy as compared 
to earlier sluggish form of economy. India’s economy in the past was sluggish as India took part in 4 
wars before 1991; one with China and three with Pakistan. Wars consume huge amounts of resources 
of a nation. Also the literacy rate of India was minimal and foreign investment was next to nothing in 
the country. 

 
3 Miss Mohini Jain vs State of Karnataka and Ors 1992 SCR (3) 658 
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After 1991, the picture changed and India paced up its economy as India registered an average of 9% 
growth in the time period of 2003 to 2007 and it was speculated that India will become one of World’s 

economic Super power by the end of 2035. 

As of today, India’s GDP as per Purchasing power parity, ranked as 3rd highest in the world and sits 

at $11.326 trillion and stands at 5th in nominal GDP at $2.9 trillion. 

Despite being 3rd and 5th at GDP in such a promising areas, per capita Income at nominal of an average 
Indian citizen is just $2036 which is ranked at 141th position and per capita income at Purchasing 
power parity is standing at 119th on the value of every citizen making $78744. 

The main reason behind such vast gap between promising and enduring GDP and low per capita 
income is the number of population. It is agreed that India has resources and wealth but it is not equally 
distributed among the citizens and rich are getting richer which is making significant impact upon 
GDP but when poor gets more poor, its draws down the per capita income of the country. 

 

NATIONAL SECURITY 

States all over the continent of Asia are facing the concern of growing challenges or threats to 
security of their country. The slow shift in the balance of power from the West hemisphere to 
the East hemisphere has brought or introduced security competition or concerns among the 
major competitive states. As India’s muscle or military and economic powers grows 

exponentially in the wider Indo-Pacific, it also faces a range of security threats or challenges 
such as intrastate or interstate, which is needed to be managed. In the reference of thi s context, 
it is worthwhile to consider that the nature and extent or scope of India’s military 

modernisation in view of the kinds of conflicts or disputes which it faces. The modernisation 
of the India’s defence forces is a complex process covering issues  pertaining to the balance 
between manpower and firepower as well as that between the acquisition of weaponry from 
indigenous sources and the import of arms. India’s efforts to revamp and restructure its military 

in response to security challenges are characterised by a quest to meet the needs of the three 
services without compromising transparency and integrity in the acquisition of weapons. 

As seen from previous Surgical Strike in 2016, done by Indian Armed forces by entering into 
Pakistan Occupied Kashmir and successfully completing its mission to neutralize the terror 
camps of the area and then the violation of Air space of Pakistan Occupied Kashmir and 
launching an Air Strike on terror camps for maintaining National Security. Never before in the 
History that India has took any such step which could possibly become a reason for War. But 
in New India, the country has adopted the strict policy that it won’t sit on its hand when 

attacked.  

 

ENVIRONMENT 

Environmental policy of India derives its power from Part IV, Article 48 and Article 51A of 
the Constitution which guides the state to protect the wildlife and safeguard the forests of the 
country and to improve the forests and that the it is the fundamental duty of the citizens of the 
India to protect lakes, wildlife, forests and rivers and to improve them. It has also been 
provided that citizens should have compassion for every living creature.  

 
4 World Economic Outlook database April 2019, International Monetary Fund. 
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In most of the countries, it is the executory body or legislation which plans and then implement 
the said plan work for the environment. In the case of India, it is the Supreme Court of India 
which is working pro-actively and engaging in Environmental jurisprudence by interpreting 
the statutes and upholding principles such as Polluter pay principle etc.  

However, due to such extreme number of population, many resources of the country are being 
wasted and polluted by the citizens. As per WHO, India has 10 out of 11 cities of the world 
with worst air pollution5. Burning of crop, increasing consumption of natural resources such 
as coal or petrol are emptying our reserves as well as polluting the air.  

India has been party to major Declarations or Conventions of the United Nations such as;  

1) Stockholm Convention 

2) Rio Declaration 

3) Montreal Protocol 

And recently, India hosted an event in New Delhi in September of 2019, the declaration of 
which has been adopted by 190 countries and was attended by many NGOs, delegates, 
advocates, activists etc. Such declaration came to be known as Delhi Declaration. 

 

EMPLOYMENT 

This problem is also directly related to economy and poverty of the country as unemployment has 
inverse relation with economy, if the unemployment rate goes up then economy goes down or slows 
down and has direct relation with poverty rate, if the unemployment rate goes down then the poverty 
rate also declines. 

Unemployment stats are generally being gathered, stored and published in a time period of 5 years by 
the Ministry of Labour and Employment. According to the government of India, unemployment is a 
very major issue and that India have 3 crore + jobless persons in the country6.  

Main causes of unemployment in the country are that the competition among citizens are very high 
and that foreign companies refrain themselves from setting up their business or commerce in India as 
the Labor laws of the country are very complex and restrictive in nature as compared to that of Chinese, 
which makes the company to choose China over India. Complexity of Labour laws are costing us our 
opportunities to provide employment to our citizens. 

The Government has taken several steps to address the issue such as by launching of scheme of 
Mahatma Gandhi National Rural Employment Guarantee Scheme which guarantees 100 days of 
minimum work to a person in a given year. The Government of India has also launched National 
Career Service Scheme which is a web portal known as National Career Service Portal whose initiate 
has been taken by the Ministry of Labour and Employment. By this portal, job-seekers along with the 
employers can get the benefit of a common platform for finding or seeking and keeping up to date any 
job information. The scope of this portal is not only limited to government jobs but vacancies for 
private companies or contractual jobs which are available under government is also been given on the 
portal. 

 

 
5 WHO Global Ambient Air Quality Database (update 2018) 
6 "Unemployment Statistics". www.labour.gov.in Retrieved 9 November 2019. 
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DIVERSITY 

India is one of the most diverse country in the world as it holds numerous of religions and languages 
along with cultures etc. Having so many cultures mean people of different ideologies or of different 
faith are destined to be clashed one day or the other. The incidents of communal violence in India is 
not a breaking news but India being a secular state, had faced many communal riots and saw much of 
violence after Independence from British. Massive communal violence’s had taken place in India 
between people of different religion. Such as; 

1) Riots of Gujarat between Hindu and Muslim 

2) Anti-Sikh Riots 

3) Exodus of Kashmiri Pandit’s 

4) North Indian Naxalite 

5) Anti-Christian Violence 

Despite on its way to a New India, communal violence or offences have been a great matter of shame 
on pride of our great nation. Our constitution guides us to live in harmony with each other and guide 
the state to be Secular in nature7. As in the Babri Masjid case8, the Supreme court gave the disputed 
land to centre for construction of Mandir, but it was specifically pointed out by the court that the 
decision which is being given is not on the basis of the matter of faith but on the matter of finding and 
reports of Archaeological Survey of India. 

 

CONCLUSION 

India has come very far in its development and the future is very promising and well enduring but it 
has a long journey ahead of itself as there are still many challenges we face and are unequipped to deal 
with. Such as MNREGA is helpful in solving three problems at one time such as Unemployment, 
poverty and Economy of the country but the pay given in MNREGA is as minimal as it can get. Such 
low cash generation does not affect the economy in large or helps the person to setup a permanent 
business or eradicate poverty in the country. Government is also not taking any real steps towards 
preservation of environment. The government imposed a ban on single use plastic in Oct 2019, but is 
it enough to tackle environmental issues? The author believes that it is appreciable that extreme poverty 
range is below 3% but the government currently has no policy for upliftment of those people falling 
under 3% bracket and also that government’s all policies have been working towards development of 

rural areas whereas development of urban areas has been fully omitted.  Government is yet to balance 
the bridge between various diversities so that each and every community can live among each other 
with complete harmony. 

The author would like to conclude by stating that NEW INDIA is certainly better than the OLD INDIA 
but still has the potential to be Best in order to achieve greatness in the near future and become a 
superpower.

 
7 42nd Amendment of the Constitution. 
8 M Siddiq v. Mahant Suresh das Civil Appeal Nos 10866-10867 of 2010 
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INCREASED USE OF TECH APPLICATIONS TO IMPROVE LAW FIRM 
PERFORMANCE & GROWTH: ARTIFICIAL INTELLIGENCE AT ITS BEST 

- Sherry Shukla & Arpit Lahoti1 

 

ABSTRACT 

Legal tech applications have turned the tables and have increased the competition in the legal-
market stakeholders. The paper deals with the use of Artificial Intelligence in the arena of Law firms 

and Legal market. AI has served a tool for this industry from ages and has increased their 
performance enhanced utility and has satisfied their clients with the increased profit and less time 

and more money. This paper also highlights the areas where AI has played its role and enhanced the 
law firms with innovative legal solutions. 

 

INTRODUCTION 

Law, order and justice form the cornerstone of ensuring trust in a global age. Since, the legal services 
have become an international phenomenon; there is an urgent need of inculcating provisions for safe 
handling of legal documents and to increase the productivity and to ensure the management of the law 
firms.2 With this, traditional law firms are facing difficulties in meeting the demand of their clients of 
increased profit with less time, high quality and money. This goes subsequently with increasing 
reforms in legal market specifically new technological advancements.3 These not only offers open 
doors to legal service providers to enhance their productivity but also to use new software such as 
Artificial Intelligence, Block chain technology and many others.  

 

ROLE OF ARTIFICIAL INTELLIGENCE IN LEGAL SPACE 

AI is not a new phenomenon and law firms and industries have been using it since 10 years4 and have 
benefitted their legal research, contract review, and management of the documents and also to predict 
legal outcomes.5 AI allows their documents to be in electronic form and makes litigators to use and 
organize their data more efficiently than in manual way. 

According to a report by Harvard, “because AI can access more of the relevant data, it can be better 
than lawyers at predicting the outcomes of legal disputes and proceedings, and thus helping clients 
make decisions. For example, a London law firm used data on the outcomes of 600 cases over 12 
months to create a model for the viability of personal injury cases. Indeed, trained on 200 years of 
Supreme Court records, an AI is already better than many human experts at predicting SCOTUS 

 
1 Students, Maharashtra National Law University, Nagpur 
2 Pandya J., The Global Age: NGIOA@ Risk; Springer Science & Business Media, Berlin, Germany, 2012; Volume 17. 
3 How to: leverage legal tech to strengthen your legal practice, (Mar. 27, 2020), https://zegal.com/blog/post/how-to-
leverage-legal-tech-to-strengthen-your-legal-practice/. 
4  Nick Ismail, Artificial Intelligence in Legal Industry: Adoption and Strategy- Part1, (Mar. 27, 2020), 
https://www.information-age.com/artificial-intelligence-in-the-legal-industry-123473948/. 
5  Bernard Marr, How AI and Machine Learning are Transforming Law Firms and Legal Sector, (Mar. 28, 2020), 
https://www.forbes.com/sites/bernardmarr/2018/05/23/how-ai-and-machine-learning-are-transforming-law-firms-and-
the-legal-sector/#2083af0f32c3. 

https://zegal.com/blog/post/how-to-leverage-legal-tech-to-strengthen-your-legal-practice/
https://zegal.com/blog/post/how-to-leverage-legal-tech-to-strengthen-your-legal-practice/
https://www.information-age.com/artificial-intelligence-in-the-legal-industry-123473948/
https://www.forbes.com/sites/bernardmarr/2018/05/23/how-ai-and-machine-learning-are-transforming-law-firms-and-the-legal-sector/#2083af0f32c3
https://www.forbes.com/sites/bernardmarr/2018/05/23/how-ai-and-machine-learning-are-transforming-law-firms-and-the-legal-sector/#2083af0f32c3
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decisions.”6 So, we see that there is growing requirement of Artificial Intelligence in the legal area. 
There are several advantages of including legal tech applications in this area. Some of them are: - 

1. AI has helped in legal research also. A report in New York Times shows an experiment by a Miami 
based litigator who used the Ross Intelligence; a software designed for production of massive case 
laws and research related to specific area of law to check the efficiency of these tools. It took him 
more than 10 hours to find the relevant case law and on contrary the software found it immediately.7 
Furthermore, Bloomberg Law specifies that these legal technologies like AI help lawyers to never 
leave any stone unturned and to research in depth the documents needed and to easily identify 
similarities between the opinions of different courts. AI also helps in minimising the errors that a 
lawyer might face during manual work.8 Also, Reports suggest that the global revenues from the 
firms and the enterprises making the use of Artificial Intelligence are expected to go higher by 
almost $30 Billion by 2025.9 If this continues, the day is not far when law firms will get on the 
forefront and will get on the action. It is the best tool to gather all the information that is needed to 
the lawyers which they are unable to track record of. It will help them to maintain a catalogue of 
every relevant data that may prove every useful in producing new outcomes and judgment. 

2. According to various studies, the use of AI technology will boosts the work efficiency of the firm 
and lawyers who had previously consumed their precious time in doing expanded manual work 
will now take less time and subsequently for less money.10 Also, a study of McKinsey Global 
Institute has an estimate that at least 23% of the workload on lawyer can now be mechanized using 
AI techniques or any other such applications.11 According to a study conducted the productivity of 
law firm circles around increasing the output with less no of headcounts or hours. Clients want 
their work to be done in least possible cost incurred.12 As per BCG, 30-50% of the tasks involved 
in the cases in hand can be converted to automated work by tech-based tools.13 The concept behind 
introducing AI is Deep learning which works on the fact that every time a programme or software 
tries to know human behaviour through previous actions and data, it learns to make better 
predictions and better results are produced. So, despite improving the results of law firm it makes 
your work qualitatively better than the previous one. 

3. It is very important to differentiate your firm from others and for this focusing on the legal 
technologies is very important. There are two areas which are to be focused upon by the lawyers 
to make their client satisfactory which are; Project Management and Performance Measurement.14 
By inducing these two features you can make your law firm stand distinct from others and also by 
adopting key performance indicators, the same can be achieved. These value added features can 
increase efficiency and make your client satisfactory.  

 
6  Lauri Donahue, A primer on using Artificial Intelligence in the Legal Profession, (Mar. 28, 2020), 
https://jolt.law.harvard.edu/digest/a-primer-on-using-artificial-intelligence-in-the-legal-profession. 
7  Steve Lohr, A. I. is doing Legal Work. But it won’t replace lawyers, The New York Times, (Mar. 28, 2020) 
https://www.nytimes.com/2017/03/19/technology/lawyers-artificial-intelligence.html?mcubz=0. 
8 Id.  
9 Revenues from the Artificial Intelligence for enterprise applications market worldwide, from 2016 to 2025, (Mar. 28, 
2020), https://www.statista.com/statistics/607612/worldwide-artificial-intelligence-for-enterprise-applications/. 
10  Holly Urban, How to automate manual processes: New applications in legal space, (Mar. 29, 2020), 
https://abovethelaw.com/legal-innovation-center/2019/08/21/how-to-automate-manual-processes-new-applications-in-
the-legal-space/. 
11 Dan Packel, Venture Capitalists pour another $115M into legal tech platforms, The American Lawyer, (Mar. 29, 2020), 
https://www.law.com/americanlawyer/2018/09/11/venture-capitalists-pour-another-115m-into-legal-tech-platforms/. 
12 Charlotte Rushton, Legal demand Up, but poor productivity, Hampers law firms, PMI Report shows, (Mar. 29, 2020),  
https://www.legalexecutiveinstitute.com/legal-demand-up-but-poor-productivity-hampers-law-firms-pmi-report-shows/. 
13  Varnika Agarwal, What is the importance of Legal Technology in Legal Profession, (28 Mar. 2020), 
https://legodesk.com/blog/legal-practice/importance-of-legal-technology/. 
14 Id.  

https://jolt.law.harvard.edu/digest/a-primer-on-using-artificial-intelligence-in-the-legal-profession
https://www.nytimes.com/2017/03/19/technology/lawyers-artificial-intelligence.html?mcubz=0
https://www.statista.com/statistics/607612/worldwide-artificial-intelligence-for-enterprise-applications/
https://abovethelaw.com/legal-innovation-center/2019/08/21/how-to-automate-manual-processes-new-applications-in-the-legal-space/
https://abovethelaw.com/legal-innovation-center/2019/08/21/how-to-automate-manual-processes-new-applications-in-the-legal-space/
https://www.law.com/americanlawyer/2018/09/11/venture-capitalists-pour-another-115m-into-legal-tech-platforms/
https://www.legalexecutiveinstitute.com/legal-demand-up-but-poor-productivity-hampers-law-firms-pmi-report-shows/
https://legodesk.com/blog/legal-practice/importance-of-legal-technology/
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4. Now, another important thing to focus upon is the revenue. The implementations of AI and 
machine learning technologies can triple the venture capital funding and can optimize and advance 
their efficiency.15 Also, many law firms now believe in keeping digital files of their client as their 
primary one and in this manner improve their productivity and homogeny.16 This not only helps in 
allocation of the resources but also keeps your profits growing. Legal Process Outsourcing and 
mechanization of standardized tasks have allowed the law firms to cut-off the unnecessary costs 
incurred. By employing the legal technologies, economies of scale can be achieved and once this 
is done, law firm reaches the height of efficiency.  

                                                    

 

CONCLUSION 

Legal Technologies have enhanced the legal sector by including innovative legal solutions and hence 
helps in nurturing new business and delivery areas to their clients. Also, after clear analysis of cost-
benefit analysis, it is crystal clear that it has brought a change in the behaviour of the clients and it had 
become more cost-efficient. So, they now rely more on legal-tech law firms which are more flexible 
and client-centric and provide for more innovative solutions to their clients. 

 
15 Venture capital funding for AI start-ups more than tripled from 2016 to 2018, that the use of AI by customer service 
organizations is estimated to exceed 140% by 2020, and that marketing organizations already saw a 44% increase in 2018. 
16 Daniel Faggella, AI in law and legal practice- A comprehensive view of 35 current applications, (Mar. 29, 2020), 
https://emerj.com/ai-sector-overviews/ai-in-law-legal-practice-current-applications/. 

https://emerj.com/ai-sector-overviews/ai-in-law-legal-practice-current-applications/
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SIMULTANEOUS ELECTION: THE NEED OF THE HOUR 

- Masoom Reza & Zeeshan Ahmad1 

 

ABSTRACT 

The paper attempts to delineate the meaning and need of simultaneous polls in the present scenario. 
It's axiomatic that the First annual report of Election commission of India (1983), 79th report of 
Parliamentary committee (2015), NITI Aayog report (2017) and recent report of law commission 

have backed this idea. In the light of current practice of frequent elections, the issues of political and 
civic disruptions, perpetuation of caste and communal conflicts, extravagant use of public fund, time 

to time imposition of model code of conduct and frequent deployment of security workforce are 
cogently analysed. Looking into the veracity of the claims of problems of the current system the need 

for synchronised election and its advantages are outlined. 

Moreover, it is true that holding simultaneous election is not feasible in the current legal framework. 
Hence, the concerned provisions of the constitution of India and other statutes are exhaustively 
discussed that require amendment or modification to conduct simultaneous election efficiently. 

Finally, analysing the policy of simultaneous polls in the all-encompassing perspective, it is 
concluded that it would bring far-reaching reforms in the Indian politico-legal arena. Hence, in the 

national interest, the paper emphasises that the decision for conducting simultaneous election should 
be taken after building a consensus of all the citizens in general and all the regional and national 

political parties in particular. 

Key Words: Simultaneous Election, The constitution of India, Election Process and Indian Politics. 

 

INTRODUCTION 

After tasting the flavour of 'one nation and one tax policy' (Goods and services tax) the idea of “one 

nation and one election” is being hovered over the horizon of India. It's noteworthy that in initial two 
decades after independence India has witnessed simultaneous general elections "for the House of the 
People and the State Legislative Assemblies."" After 1967, pre-dissolution of assemblies in various 
states paved the way for disruption of cycle of synchronized polls.2 In present scenario, one or another 
part of country is going through the process of election. The country witnesses approximately 5-7 State 
Assembly Elections on an average every year that keep the country in the election mode all the time. 
These frequent polls are producing grave repercussion on the economy and administration of the 
nation. Thus, the issue of simultaneous election has gained currency in constitutional and political 
arena. First Annual Report of Election Commission of India 19833, 79th report of Parliamentary 
committee, 20154 NITI Aayog report 20175 and recent report of law commission6 have endorsed the 
idea of simultaneous election. 

Concept of Simultaneous Election 

 
1 Students, BA LLB (H), 3rd year, Jamia Millia Islamia 
2 Law Commission of India Draft Report (30 Aug 2018).   
3 Election commission of India, First Annual Report 1983 (Apr 1984).  
4 79 Parliamentary Standing Committee Report (2015). 
5  Bibek Debroy and Kishore Desai, Analysis of simultaneous elections : The ,”What” , “Why, And “How”. 

http://www.niti.gov.in/content/analysis-simultaneous-elections-what-why-and-how  (last accessed on Oct 14) 
6 Supra note 2. 
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 General and Populist understanding is that simultaneous election means holding election of all three 
tiers of government (Central government, State government and Local level government) together and 
in a synchronized manner. However, it is evident that number of third tier institution is too large and 
the election to the third tier comes under the state subject and it is being conducted by the respective 
state election commission, hence synchronization of Panchayati raj and municipal elections with 
parliamentary and state assembly election is very cumbersome and not viable. 7  As a result, 
Simultaneous election ideally signifies synchronisation of elections of Parliamentary election and state 
election.  It implies that the voter would go and cast his/her vote to elect members of Lok sabha and 
state legislature at the same time.8 This necessarily doesn’t mean that election across the nation is to 

be held on a single day. This can be conducted in a stage astute way according to the current practice 
provided electorate in a particular constituency cast their vote for both State legislature and Lok Sabha 
the same day.9 

 

FRAGMENTED ELECTION PROCESS: A POLITICAL CURSE 

Staggered and fragmented elections are the root of various political, financial, civic and social turmoil 
and disruptions. It is a proven fact that frequent election brings about massive expenditure and leads 
to extravagant use of public fund for conducting, controlling and supervising each election. Frequent 
deployment of security personnels in large number during polls also causes security threat to national 
borders.10 Moreover, staggered election causes time to time imposition of model code of conduct (Niti 
Aayog finds four months per year till 2021) .Eventually, it brings to a standstill of announcement of 
all developmental works and progress of government's schemes and projects.11 Furthermore, frequent 
polls keep all the political parties including ruling parties at the centre and the states in the campaigning 
mode all the time. Therefore, they go on spending their time and energy more on the elections and 
campaigning to woo people instead of focussing on their core issues of good governance and 
development.12 It is also argued that frequent elections instigate political leaders to prove the loyalty 
towards their party and push political parties to adopt populist measures instead of issues of national 
interest.13 

 

WHY SIMULTANEOUS ELECTION? 

Simultaneous elections will pave the way for drastic revolution and massive transformation in all 
spheres of political state of affairs. Shri H S Brahma, former Chief Election Commissioner, remarks 
that simultaneous election would reduce socio-political and civic disruptions and huge expenses 
(approximately Rs.3500-4000 cores).14 Moreover, it is well-known that voter-turnout is the hallmark 
of representative democracy and it has been observed in various studies that simultaneous election will 
increase voter-participation. According to a study on Indian elections conducted by Mr Csaba 
Nikolenyi, a professor of Concordia University, who applied basic formulae to calculate voter 

 
7 Ibid  at 1. 
8 Supra note 5. 
9 Ibid. 
10 Smita Gupta, One Nation One Poll And The Quest For Political Hegemony ,THE HINDU CENTRE, Mar 05 2018 
https://www.thehinducentre.com/the-arena/current-issues/article10088579.ece (last accessed on Oct 26) 
11 Supra note 5. 
12 Supra note 2 at 13-14. 
13  Bhairon Singh Shekhawat, Frequent Elections Impacting Governance, OUTLOOK INDIA, Jul 09, 2003 
https://www.outlookindia.com/website/story/frequent-elections-impacting-governance/220697 (last accessed on Oct 14) 
14 Supra note 2 at 102. 
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motivation, it was found that separate elections were likely to decrease number of people from 
participating in the democratic process.15 

Furthermore, Former Chief Election Commissioner S. Y. Quraishi asserts that all the polls revolve 
around casteism, communalism, corruption and crony capitalism. Only synchronized elections can 
help to overcome and reduce these problems.16 It is found that simultaneous elections took place in 
Ukraine and Indonesia has contributed to greater national integration within regional agenda.17 

Simultaneous election would also reduce the frequency of imposition of model code of conduct from 
time to time. Thus, ruling parties would be able to focus more on governance and developmental 
programs rather than elections. So, simultaneous election would reduce frequency of elections, 
excessive use of black money, financial expenditure, and other hustle and tussle. Issues concerning to 
public at large and national interest will start gaining prevalence.  

 

CONSTITUTIONAL AND STATUTORY HUDDLES 

It is axiomatic that holding simultaneous election requires certain modifications in election process 
and legal framework, for example reduction and extension of terms of the House of the People/ State 
Legislative Assemblies, amendment to related provisions of constitution and the Representation of 
People Act (1951) and The ratification by the States to these Constitutional amendments. The provision 
related with 'no confidence motion' given under Rule 198 of the Rules of Procedure and Conduct of 
Business in Lok Sabha also needs amendment. 

A. In India, it is well-known that constitutional is the fundamental law of the land and considered to 
be 'grundnorm'.18 There are numbers of provisions that need to be dealt with in order to comprehend 
the roadblocks while conducting simultaneous polls smoothly. 

(I) Article 83(2)19 and 172(1)20 talk about the period of Loksabha and state legislature. They provide 
that the maximum span of loksabha and state legislature is 5 years “unless sooner dissolved”. 

These provisions need to be amended to allow for extension and reduction of the terms of the Houses. 

(II) Article 85(1)21 and 174(1)22 discuss the sessions, prorogation and dissolution of Lok sabha and 
state legislature respectively. They stipulate that the mediating time frame between the last session of 
the Parliament/State Legislature and the first Session of the subsequent Parliament/State Legislature 
shall not surpass six months.  

 
15 Sai Manish, One Nation One Election: Why Modi Govt Wants To Go For Simultaneous Poll, Business Standard, Jan 
25,2018  https://www.business-standard.com/article/current-affairs/one-nation-one-election-why-modi-govt-wants-to-go-
for-simultaneous-polls-118012500184_1.html (last accessed on Oct 20) 
16  SY Quraishi, Holding LS, Assembly Polls Together Is Desirable But Not Feasible, THE QUINT, May 
05,2016,https://www.thequint.com/voices/opinion/holding-ls-assembly-polls-together-is-desirable-but-not-feasible  
(last accessed on Oct 23) 
17 Supra note 2 at 97 
18 Vikas v. State of Rajasthan, (2014) 3 S.C.C. 321 
19 India Const. art. 83, cl. 2. 
20 India Const. art. 172, cl. 1 
21 India Const. art. 85, cl. 1 
22 India Const.  art. 174 ,cl. 1 
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 (III) Articles 75(3) 23  and 164(2) 24  stipulate "that the Council of Ministers shall be collectively 
responsible to the parliament and the State Legislature,"" as the case may be. These provisions require 
certain modification for providing more power to the President/Governor. 

(IV) Anti-defection law (10th schedule) ""deals with disqualification of a member of the 
House/Assembly on the ground of defection.""  

Paragraph 2(1) (b) should be amended to avoid stalemate in the Lok Sabha/State Assembly in case of 
Hung Parliament/Assembly. 

B.  Representation of the People Act, 1951  

Sections 14 and 15 of the Act, 1951 deal with notification for general election to the House of the 
People and the State Legislative Assemblies.   

Part IX of the Act, deals with bye-elections to the House of the People and State Legislative 
Assemblies.   

 

SIMULTANEOUS POLLS: A FLOP IDEA OR A CONSTRUCTIVE CHALLENGE 

The idea of one nation and one election although appears highly eye-catchy but, on the face of the 
ground, its implementation requires massive transformations. Even many legal luminaries and political 
analysts opine that simultaneous election is not feasible in Indian scenario and it's also unconstitutional. 
Synchronization of election violates the principles of federalism and democracy as the facets of basic 
structure in general and tinkers 'basic structure' of Indian constitution in particular as it goes contrary 
to the spirit of the constitution.25 It is contended that in simultaneous election right choice of a voter 
cannot be reflected in a real sense and hence it infringes their right to freedom of speech and 
expression. It also leads to long spells of imposition of president rules in different states and during 
hung assembly it will collapse.26 Furthermore, Justice P.B Sawant opines that simultaneous poll will 
pave the way for union government to interfere into the matter of state governments. It will devalue 
the position of the states in the national scheme of things and would turn the federal structure of 
constitution into unitary one.27 

The concern which is highly raised by opponents of synchronized polls is that this idea is contrary to 
the concept of no confidence motion. Furthermore, it is argued that in synchronized elections, the 
ruling party can turn out to be authoritative and the choice of voters can be drastically shrunk.28 
Aditionally, another contention is that it would be advantageous to the national parties and national 
issues might cast a shadow on the local concerns. Regional and local parties would be marginalized 
and the idea of 'one nation and one election' would reduce to 'one nation and one rule'.29 Additionally, 

 
23 India Const. art. 75.cl. 3 
24 India Const. art. 164,cl. 2 
25  Jagdeep S Chhokar, Simultaneous Polls Idea Naïve, THE TRIBUNE, May 7,2018 
https://www.tribuneindia.com/news/comment/simultaneous-polls-idea-naive/585371.html 
(last accessed on Oct 22) 
26 Supra note 10. 
27 Supra note 25. 
28 V Krishna Ananth and C, Rammanohar Reddy, ‘Simultaneous Election’ Or ‘Centralisation Of Power, THE WIRE, Feb 
23, 2018 https://thewire.in/government/simultaneous-elections-centralisation-power 
(last accessed on Oct 22) 
29  N Bhaskara Rao, Are Simultaneous Polls Good for Governance ,THE TRIBUNE, Apr 20,2018  
https://www.tribuneindia.com/news/comment/are-simultaneous-polls-good-for-governance/576674.html 
 (last accessed on Oct 15) 
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it is not feasible to conduct synchronized election on such a large scale due to possibility of chaos, lack 
of management and resources. 

But all these contentions can be more or less refuted to a large extent.  On the issue of federalism, it is 
argued that India is not a federal country in a strict term as its unitary structure has been water downed 
in accordance with the various necessities.30 All the political and administrative matters have been 
adjusted accordingly. Thus, simultaneous polls can be harmonized with the concerns of the states 
without violating the federal structure of the constitution. On the issue of non-confidence motion, 
Justice K L Sharma suggests replacement of no-confidence motion with 'constructive no-confidence 
motion' and before 3 years of expiration no such motion should be permitted to be tabled.31 The idea 
of constructive no confidence motion is prevalent in Germany to provide stability to the government 
and prevent frequent elections. 

In the situation of hung house/assembly, president/governor should endeavour to find ways for 
establishment of stable government by providing an opportunity to the largest party or pre-poll 
alliance/post-poll alliance and holding an All-Party meeting. 

 If mid-term polls become impossible to be avoided so elections would be conducted only for 
remaining periods (needs amendment of art. 83 and 172).32 

Moreover, it is not true to assert that the vote share of regional parties decreases when simultaneous 
elections takes place. The BJD increased its vote share from 37.23 to 44.77 in 2014 elections in Orissa, 
despite the nationwide wave of BJP. Therefore it can be conclusively said that the wave at the centre 
might not necessarily produce an effect at the state elections. NITI Aayog in its report also endorses 
this view that various factors play vital role during Indian elections such as stand of parties on different 
national and State issues, political alliances between parties and incumbency of government. 
Therefore, it would be over simplification of situation that local parties will have no say in 
simultaneous elections.33 

 

CONCLUSION 

In Indian politics, simultaneous elections would bring far-reaching transformations in the electoral 
scenario.  It will put an end to being country always in election mode and reduce the huge investments 
on staggered elections. As every coin has two aspects, simultaneous election too, suffers from various 
drawbacks. It's the time to analyse the inherent shortcomings and after a deep deliberation parliament 
should strive to remove all the underlying challenges in its implementation. The proposed idea of 
Election Commission that all election during a calendar year should be held simultaneously is very 
pragmatic at this juncture that shall further pave the way for synchronized polls. 

Analysing the policy of simultaneous polls in the all-encompassing perspective, the decision for 
conducting simultaneous election should be taken after building a consensus of all the citizens in 
general and all the regional and national political parties in particular. Only political consensus will 
lead to ensure Fix term for houses/assembly and stable government at national and state level. A law 
akin to Fixed-term Parliaments Act, 2011 of the UK needs to be formulated to ensure completion of 
full term of the Lok sabha without any pre dissolution. 

Overall, “democracy is the government of the people, by the people and for the people” and it is self-
evident that to make certain adjustments and fine-tunings are indispensable to achieve anything. 

 
30 State of Rajasthan v. Union of India,  A.I.R. 1997 S.C 3161. 
31 Supra note 2 at 96. 
32 Ibid. 
33 Supra note 5. 
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NATURE AND EFFECTS OF VOID AGREEMENTS 

- Mayank Tiwari1 

 

ABSTRACT 

It can be directly inferred that if an agreement is void then it cannot be questioned for its non-
performance in the court of law as it has no legal sanctity and authority to be enforced. 

There are also some cases where an agreement becomes void as the occurrence of the event or its 
performance becomes impossible, stated in Section 56 of Indian Contract Act,1872 and also there 
are some agreements which are void since its very beginning, like an agreement with a minor is an 

example of such case, such agreements are termed void-ab initio. 

Finally, for an agreement to be enforced in the court of law, it must be given by free consent and 
should not come in the ambit of void agreements 

 

VOID AGREEMENTS: INTRODUCTION 

It is a very common word. We can often relate this word when something is referred to as “empty”. 

When we talk in the legal sense, this word has a deep effect and covers a large domain of the concepts 
involving legal methods and legal concepts. 

Individually in legal aspect this word denotes something which is “not valid”, or better “having no 

legal sanctity”. It is generally used in the commercial terminologies like, a void contract or a void 
agreement. 

Specifically dealing with a narrow domain, in Indian Contract Act, 1872 there have been distinct 
provisions delegated for the study of void agreements and its nature including its legal effects (here 
we mean whether enforceable or not). 

In Indian Contract Act,1872, preliminary definition of void agreements has been enshrined under 
Section 2(g) and is read as, 

“An agreement not enforceable by law is said to be void “2. 

From the above definition, we can frame out certain inherent concepts namely, 

1. Agreements is the meeting of two persons over the same thing in the same sense, consensus-ad-
idem, and when this is not fulfilled then the agreement may be void or voidable in some cases 
(coercion, undue influence, mistake of law) 

2. When any agreement is declared void, then it loses its legal sanctity and is unenforceable by the 
parties in the court of law. 

Therefore, we can comprehend from the above concept that for an agreement to be enforceable in the 
court of law, it should not be void and should not strike down any provision listed in our Indian 
Contract Act,1872. 

 

 
1 Student, BA LLB, 2nd year, National University of Study and Research in Law, Ranchi 
2 Indian Contract Act,1872 
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WHEN AN AGREEMENT BECOMES VOID? 

There are a number of cases when an agreement becomes void and loses its effect of being enforced 
in the court of law. All these cases are expressly described in our Indian Contract Act,1872. Some of 
which are as follows, 

1) Agreements of which consideration and objects are unlawful in part, (Section 24) 
2) Agreements without consideration, (Section 25) 
3) Agreements in restraint of marriage, (Section 26) 
4) Agreements in restraint of trade, (Section 27) 
5) Agreements in restraint of legal proceedings, (Section 28) 
6) Unmeaning Agreements (Section 29) 
7) Wagering Agreements (Section 30) 
8) Agreements to do impossible acts (Section 56) 
These are the agreements when an agreement becomes unenforceable and hence declared   void. When 
any agreement is questioned in the court of law regarding its validity then following things are kept in 
mind: 

1. Whether the object and consideration for the same is lawful? 
2. Whether it violates the underlying principles in our Indian Contract Act,1872 and lies in any 

provisions under the ambit of void agreements? 
3. Whether it is voidable at the option of other party? (in some cases where the free consent is not 

given) 
In many cases we find the concept of void agreements coming into the play. Dealing with the first case 
where we find the agreements being void if considerations and objects are unlawful in part. 

Section 24 of Indian Contract Act,1872 states, 

“Agreements void, if considerations and objects unlawful in part. —If any part of a single 
consideration for one or more objects, or any one or any part of any one of several considerations for 
a single object, is unlawful, the agreement is void. —If any part of a single consideration for one or 
more objects, or any one or any part of any one of several considerations for a single object, is unlawful, 
the agreement is void.” 

In the celebrated case of Alice Marry Hill v William Clark3, the person promised to pay the fixed 
quantum of money to a married woman for living in adultery and also for keeping his house. We can 
evidently see that the part of money given as consideration for being in adultery is unlawful but for 
keeping the house, this part is lawful. 

This agreement was held void because it was too difficult to divide the money for the lawful and 
unlawful purpose. 

Further we can see in another case, the distinction between lawful and unlawful part was done and the 
issue didn’t lie in this ambit. 

In Poonoo Bibi v Fyaz Buksh4, a Muslim husband agreed by a lawful deed to give his wife, his total 
income and not to do anything without her permission and if he did any kind of such an act, then she 
would be the liberty to divorce him. It was held that the part of money which he would earn and give 
as a maintenance was lawful and not every pie of his earning, but the second part is unlawful. 

 
3 Avtar Singh, Contract & Specific Relief (12th Edition), p.289 
4 Avtar Singh, Contract & Specific Relief (12th Edition), p.289 
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Therefore, in this case the amount of money for a lawful object can be separated from an unlawful 
object, hence this was a valid contract. 

We can see how this agreement stood unenforceable in the first case and in the second case it was 
enforceable. In the first case, it lies under the ambit of Section 24 of Indian Contract Act,1872 and the 
separation of amount, apportion between the lawful and unlawful part was not possible, hence void 
agreement. 

In the second case, the apportion was possible between the lawful and unlawful part, hence it was a 
valid agreement. 

Section 26 of Indian contract Act,1872 states, 

“Agreement in restraint of marriage, void. —Every agreement in restraint of the marriage of any 
person, other than a minor, is void. —Every agreement in restraint of the marriage of any person, other 
than a minor, is void.5” 

Through this section we find that, it has a great value and it supports the policy of discouraging the 
agreements which restraints any person from marrying. 

There are certain criteria’s for understanding the term “Restriction”. This may be, either general or 

partial. This implies that whether the party has been restrained from marrying at all, or from marrying 
for a fixed period or from marrying a particular person, or class of persons, the agreement in all such 
cases is turned void. But there is an exception in case of minors and which favours the same. 

This was held firmly held in the celebrated case of, Lowe v Peers6. 

There are few other special exceptions which are covered under this domain, such as penalty upon 
remarriage might not be constructed under the ambit of restraint. 

In the classic case of Rao Rani v Gulab Rani7, there was an agreement between two co-widows that if 
any one of them would remarry then she would forfeit her right to her share in the deceased husband’s 

property. The court held that there was no restraint as such found in the present situation and the only 
thing which was present was that this agreement would deprive the widows of the rights and claims 
over the property, but there was no restraint as such. 

Again, in the case of Latafatunnissa v Shaharbanu Begam8, the court held that agreements upon 
remarriage, the widow would lose the right to maintenance and in the case of Badu v Badarnessa9, 
court held that upon the husband marrying a second wife, the first would get the right to divorce him. 

Drifting the domain of void agreements in the range of Wagering Agreements, we can see the effect 
and nature of this agreement on a minute scale as well. 

Section 30 of Indian Contract Act,1872 deals with the Concept of Wagering Agreements. It states 
that, 

“Agreements by way of wager, void. —Agreements by way of wager are void; and no suit shall be 
brought for recovering anything alleged to be won on any wager, or entrusted to any person to abide 
the result of any game or other uncertain event on which any wager is made. —Agreements by way of 

 
5 https://indiankanoon.org/doc/1269245/ 
6 Avtar Singh, Contract & Specific Relief (12th Edition), p.290 
7 Avtar Singh, Contract & Specific Relief (12th Edition), p.290 
8 Avtar Singh, Contract & Specific Relief (12th Edition), p.290 
9 Avtar Singh, Contract & Specific Relief (12th Edition), p.290 
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wager are void; and no suit shall be brought for recovering anything alleged to be won on any wager, 
or entrusted to any person to abide the result of any game or other uncertain event on which any wager 
is made10.” 

Wager we all know as bet. It is certainly a game of chance and nothing else. Sir William Anson defined 
Wager as, “a promise to give money or money’s worth upon the determination or ascertainment of an 

uncertain event.11” 

Though there are certain exceptions regarding the horse racing and Section 294-A of Indian Penal 
Code,1860, but in general the concept of wagering agreement is void. 

There are certain points needed to be kept in mind to see whether the given agreement is Wagering 
agreement or not. Some of which are as follows, 

1. The event must be an uncertain event 
2. There must be mutual gain or loss to both the parties 
3. Neither party to have control over the event 
4. No other interest in the event. 
In the celebrated case of Gherulal Parakh v Mahadeodas, the court held that though a wagering 
agreement is void and unenforceable but it is not forbidden by law. So, it is not unlawful by virtue of 
Section 23 of Indian Contract Act,1872, where Section 23 is stated as, 

“What consideration and objects are lawful, and what not. —The consideration or object of an 
agreement is lawful, unless—  

The consideration or object of an agreement is lawful, unless—" it is forbidden by law; 14 or is of such 
a nature that, if permitted, it would defeat the provisions of any law; or is fraudulent; or involves or 
implies, injury to the person or property of another; or the Court regards it as immoral, or opposed to 
public policy. In each of these cases, the consideration or object of an agreement is said to be unlawful. 
Every agreement of which the object or consideration is unlawful is void.12” 

It is not wrong to say that the transactions collateral to the main transaction are enforceable, as it was 
held in the case of Pringle v Jafar Khan13. 

When we observe the nature and effects of Void Agreements we can definitely say following things, 

1. The void agreements cannot be enforced as they strike down the features of a valid agreement. In 
the above cases of agreements putting restraint in the marriage (Section 26). 

2. The section 23 of Indian Contract Act,1872 is in consonance with the Section 24 as both of them 
render an agreement void when the consideration and object for the agreement is unlawful even in 
parts or as a whole. 

3. In the context of Wagering Agreement, it was held void again and any amount won on wager 
couldn’t be enforced in the court of law. as held in the classic case of Hill v William Hills (Park 
Lane) Ltd. This implies that a new promise to pay the money won upon a wager is equally void. 

 

So, the above-mentioned cases and concepts regarding the study and analysis of void agreements show 
that the nature and effect of a void agreement is empty and null which goes at par with definition of 
the word “void”. 

 
10 https://indiankanoon.org/doc/1295756/ 
11 Avtar Singh, Contract & Specific Relief (12th Edition), p.336  
12 https://indiankanoon.org/doc/1625889/ 
13 Avtar Singh, Contract & Specific Relief (12th Edition), p.341 
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It can be directly inferred that if an agreement is void then it cannot be questioned for its non-
performance in the court of law as it has no legal sanctity and authority to be enforced. 

There are also some cases where an agreement becomes void as the occurrence of the event or its 
performance becomes impossible, stated in Section 56 of Indian Contract Act,1872 and also there are 
some agreements which are void since its very beginning, like an agreement with a minor is an example 
of such case, such agreements are termed void-ab initio. 

Finally, for an agreement to be enforced in the court of law, it must be given by free consent and should 
not come in the ambit of void agreements mentioned above.
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SURROGACY - BEING A SURROGATE MOTHER 

 - Ramandeep Singh1 

 

INTRODUCTION 

An Indian proverb states “One’s mother and motherland are greater than even heaven.” 

A Jewish proverb states “God could not be everywhere and therefore he made mothers.”  

Motherhood is lucky and a gift that it would give a pious expression of a mother to a female only if 
she be able to give birth to a child and motherhood marks a new chapter in every woman’s story which 

gives a new purpose and meaning in life. But due to socio environmental and urbanized conditions 
where there had been several changes in the lifestyle of the people in their food habits, sleeping patterns, 
working conditions, frequent travels and environmental reasons such as climatic changes, global 
warming many of the married couple or the intending parents who wishes to have a child are unable 
to procreate as these conditions has huge toll on human body. Nowadays, as women are also becoming 
ambitious to be independent both socially, financially undergo a lot of pressure both physically and 
mentally both in their personal and professional life are facing gynecological conditions such as 
primary ovarian insufficiency (POI) or polycystic ovary syndrome (PCOS) and several other medical 
problems which are the reasons for infertility. Since time immemorial, if a couple couldn’t beget a 

child, they either follow the tradition of Niyoga according to Hindu religion or adoption or in other 
religions they would go for adoptions according to their respective faiths and fertility attitudes towards 
reproductive practices according to their religions from ancient to modern times but with the evolution 
of science and technology the modern scientific developments has provided opportunities or options 
to overcome adoption through the option of surrogacy which has resulted as a boon for those childless 
couples who desire to have their own child. 

Surrogacy is a medical procedure or practice where by a woman who becomes pregnant by implanted 
embryo or medically inseminated sperm created by In vitro fertilisation for the purpose to bear a child 
for another person or persons, to whom she intends to deliver the child shortly soon after the birth of 
such a child and in return receives the compensation for carrying and delivering the child.  

 

HISTORY 

While the practice of surrogacy seems relatively a new concept, in reality the first mention of surrogacy 
was made in Bible where Abraham and his wife Sarah were unable to bear the child so the couple took 
the help of their servant in begetting the child for themselves as mentioned in Genesis chapter 16. 
However, only in mid-1970’s surrogacy became feasible and more recognized option as a modern 
method for childbearing with the first official surrogacy agreement which has been enacted in mid-
1970’s with the child born out of surrogacy being to be referred as baby M. The very concept of 

surrogacy has come into limelight making a national and international news worldwide with the first 
test tube baby Louise Joy Brown. Though in technicality Louise Joy Brown is a test tube baby and not 
born to a surrogate mother but with this advancement in technology it paved its way forward known 
as Gestational surrogacy which overtook the traditional surrogacy which had its prevalence till during 
the recent times.  

 

 
1 Student, 4th year, BBA LLB, New Law College, Bharati Vidyapeeth Deemed University 
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METHODS 

Surrogacy may be either traditional or gestational which is differentiated by the genetic origin of the 
egg. However, gestational surrogacy is believed to be more common and less legally complex practice 
compared to that of a traditional surrogacy.  

 

TRADITIONAL SURROGACY 

A traditional surrogacy is a straight natural or a partial surrogacy where the father’s sperm is artificially 
inserted into the surrogate mother via IUI or IVF or Home Insemination where the surrogate’s egg is 

clegislation than anywhere else in the world. The surrogacy agreement is the only base which governs 
the parties to surrogacy since there is no law. Hence, both the intending parents and the surrogate 
mother should be attentive while signing the agreement as the purpose of the agreement expresses the 
need of surrogacy, the free will of surrogate, the details about the surrogate and the terms on which 
surrogate agrees to gestate the child.  

According to 2012, the study by Confederation of Indian Industry reported that the size of India’s 

surrogate motherhood industry was $2 Billion a year. A study backed by UN also conducted in 2012 
estimated that the economic scale of Indian surrogacy industry to be $400 Million a year with more 
than 3000 fertility clinics across the country.  

 

ASSISTED REPRODUCTIVE BILL 2010 

Considering the challenges being faced and the lacunae due to absence of growing number of 
surrogacy cases had made the Government of India decide to come up with a law which would govern 
the surrogacy and Assisted Reproductive Technology (ART) in India. A committee of experts was 
setup and the said committee had submitted a draft to the government of India under Ministry of Health 
and Family welfare. However, in 2005 Indian Council of Medical Research (ICMR) had framed 
guidelines for Assisted Reproductive technologies clinics. The Indian Council of Medical Research 
presented the Draft Assisted Reproductive Technologies (Regulation)Bill &AMP; Rules for the first 
time was proposed in 2008, but there is no legal mechanism to enforce or monitor compliance by 
clinics. However, the proposed draft namely “Assisted Reproductive Technologies” bill 2010 has 
taken into consideration various aspects of surrogacy and banned the commercial surrogacy in India. 

The drafted bill has barred the foreign nationals, homosexual couples, and people in living 
relationships to hire a surrogate mother. However, the draft bill proposed to allow surrogacy to 
overseas citizens of India (OCIs), people of Indian origin, Non-resident Indians and even to foreigners 
married to Indian citizens. A foreigner married to an Indian citizen shall produce medical visa for 
surrogacy. The bill also proposed to make it mandatory for all couples that they should produce a 
certificate saying, ‘the woman is unable to conceive her own child.’ And for couples commissioning 

surrogacy must accept the custody of the child or children irrespective of any abnormality that the 
child may have.  

However, the bill made it clear that child born to a foreigner married to an Indian citizen or through 
surrogacy in India the child begotten will not be an Indian citizen despite being born in India and will 
be entitled to overseas citizenship of India under sec 7A under Citizenship Act of 1955. 

The Assisted reproductive technology bill 2020 is the most recent in the series of legislations approved 
the Union cabinet to protect and safeguard the reproductive rights of the women. The bill makes 
provisions for safe and ethical practice of assisted reproductive technology services in the country 
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which dealt with key features of creation of National board to lay down and implement code of conduct 
for people working at IVF clinics. The bill also proposed stringent punishment for those practicing sex 
selection, sale of human embryos or gametes and running agencies for such unlawful practices and so 
the need of the hour is need to regulate the ART services in order to protect the effected women and 
children from exploitation. As social stigma of being childless and lengthy adoption processes had 
increased the demand for ART in India.  

 

SURROGACY (REGULATION) BILL, 2016 

As the Indian surrogacy industry has undergone abuse due to any external or internal reasons in the 
country there was a complete ban of commercial surrogacy with the surrogacy regulation bill of 2016 
which was introduced and passed by Lok Sabha proposing to permit only Indian heterosexual couples 
married for at least 5 years with infertility problems to access altruistic or unpaid surrogacy. This is 
because 75% of surrogacy procedures in India are involving foreigners. In the surrogacy tourism the 
foreigners travelled to India and commissioned poor women as surrogates and the women were 
delivering the babies and later refused by the intending parents which was exactly happened in baby 
Manji’s case of Anand, Gujarat whose parents are from Japan and the surrogate’s mother is from 

Gujarat. 

Hence, this law was thought to be urgent after recording of several such cases and there was no 
regulation and the complete vacuum regarding the surrogacy. Hence, a law mechanism to protect the 
interest of child born of surrogacy arrangement and the law was absolutely needed. 

 

SURROGACY (REGULATION) BILL OF 2019 

The need for the amendments in surrogacy regulation bill of 2016 was viewed from the other side of 
the coin as the bill was thought to be a regressive approach in the 21st century as the bill limited its 
scope in its practicality in terms of who can benefit from surrogacy. However, the surrogacy regulation 
bill of 2019 was passed in the same lines and terms as in surrogacy regulation bill 2016 and is passed 
in Lok Sabha in Aug 2019 but referred further for reassessment to select committee in Nov 2019. The 
key features of surrogacy regulation bill of 2019 were only to facilitate altruistic surrogacy only to 
Indian couples who have been wedded for at least for 5 years and obtain a certificate of essentiality 
and a certificate of eligibility before going ahead with surrogacy. According to this bill the intending 
couples should be between the age group of 23 to 50 years in case of women, 26 to 55 years in case of 
men. The surrogate mother should be in the age group of 25 to 35 years and must not have been a 
surrogate earlier. The surrogacy regulation bills of 2016 and 2019 had banned the divorced single, 
transgender, widowed to opt for surrogacy which is a double edged by many progressive ideologists 
of the country.  

 

CURRENT SCENARIO 

Surrogacy (Regulation) Bill, 2020 

Union cabinet on 26th Feb 2020 has approved the surrogacy regulation bill, 2020 after the 
recommendations suggested by the select committee appointed in Nov 2019 for the said purpose. 
According to this new bill the single woman, widow, divorcee and persons of Indian origin who were 
once banned can avail themselves of surrogacy and increase insurance cover for the surrogate mother 
from 16 months to 36 months. The committee also recommended removing the criteria of “close 
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relative” surrogate as it reduces the availability of surrogate mothers and effects the genuine and needy 
persons. The wait for opting surrogacy or the marriage duration of 5 years of the couple has also been 
omitted. The choice which was earlier deprived for a willing woman who want to act as a surrogate 
can now be a surrogate as per the provisions of the act. The huge step forward is that the surrogate 
mother will now be compensated beyond the medical expenses and insurance coverage including her 
nutritional requirements, maternity wear. 

In order to regulate the abuse of surrogacy in the country the committee’s recommendation to the 
authorities of both central and state governments to submit data of the number of surrogacy procedures, 
surrogacy clinics and all other related aspects would help keep track of surrogacy in the country.  

The intending parents always have a choice if they intend to become parents, they can go for adoption. 
Adoption mostly fails because there is no guarantee that the child will be given to the intending parents, 
as the mother carrying the child never gives birth to the child with the intention of giving away. There 
is no legal binding for adoption, other way round is to adopt children from adoption centres but a 
woman can accept an unknown family after her marriage but it is very hard for her to accept a child 
who doesn't share her blood. Hence most of the parents choose surrogacy having a child with 
completely their own genes or partially which help the intending parents to continue the next 
generations. Everything seems hunky Dory but it surely has its own merits and demerits which come 
along with it so let's have look at it. 

Merits: 

1. It is a blessing for those intending parents who wish to have their own biological child. They can 
finally see their own blood come to life and finally start a family with the help of surrogacy. 

2. With the medical advances in today's world the intending parents can be assured of getting a health 
and risk-free baby. 

3. There is sense of completeness which a biological child brings to a family which helps the intending 
parents overcome the mental trauma which they have been facing since years. This gives an 
inexplicable joy and happiness to many families around the world. 

4. Same sex couples can also start a family and have their own child with surrogacy. 

5. Surrogacy provides protection for the surrogate mother with legal contracts which clearly put the 
responsibilities of both the parties upfront which ensures a healthy pregnancy and provides good 
compensation for the surrogate mother. The contract also enforces that the surrogate mother doesn't 
have any rights and responsibilities after the birth so it is a win win situation for both the parties 
involved. 

Demerits: 

1. Surrogacy is a very physically demanding and emotionally draining process for a surrogate mother 
as she has to undergo several medical procedures several times. There are chances that a surrogate 
mother might become pregnant in first transfer which could lead to negative effect on the health. 
Delivering a child is a time taking process and may involve many ups and downs throughout the 
journey which needs to be handled carefully. 

2. The laws regarding surrogacy are not completely supportive in most of the countries and are quite 
complex. For example, in USA surrogacy is Legal in some states and illegal in some. There are several 
legal hasells which an intending couple has to undergo and finding a suitable surrogate mother 
becomes difficult. 
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3. Surrogacy is not only mentally and physically draining but also financially draining. It is a very 
costly process as it requires huge amount of money in medical procedures and also in taking the 
complete care of the surrogate mother. 

4. Most of the people think the practice of surrogacy is still unethical as it is against the nature of 
becoming a parent which is considered as a sacred act. People tend to believe surrogacy 
commercializes human life, undermines human dignity, and dehumanizes our society as it is not easy 
for one and all to understand the whole process of surrogacy. 

5. In gestational Surrogacy there is no control of the intending parents during the whole procedure as 
there are several health risks related with the procedure and the intending parents have to wait patiently 
and can only support financially.  
 

Though there are some considerable challenges, the pros of Surrogacy overweigh the cons. Intending 
parents who really want to experience the gift of parenthood and want to have a family this whole 
journey completely makes the process worthwhile and rewarding. 

 

CONCLUSION 

Though the amendments made in the Surrogacy (Regulation) bill ,2020 are a welcoming step and are 
to look way forward by cementing the ban on commercial surrogacy and modifications and 
amendments made even in altruistic surrogacy, but fails to effectively tackle the larger social, 
physical ,psychological, emotional and economic issues that continue to challenge the welfare and 
safety of both the surrogate mother and the child as just the removal of commercial aspects in surrogacy 
does not remove the chances of exploitation. 
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THE CASE OF SELF-STYLED GODMAN, NITHYANANDA 

 
- Disha Mohanty1 

 

ABSTRACT 

This paper provides a timeline of all the events leading to the case of arrest of the rape-accused, self 
– styled godman named Nithyananda. Recently, the Interpol had also issued a blue-corner notice to 

gain information from the various countries to arrest this man. Nithyananda aka A Rajashekaran has 
fled the country through foul means and made a mockery of the criminal justice system of the 

country. He has been accused of rape, child labour, abduction, involuntary confinement, criminal 
abetment, criminal conspiracy and many other charges which have been discussed thoroughly in the 
paper. This isn’t the first time that a self-styled godman has landed himself in a mess of controversy 

and is facing criminal charges. The country has seen his likes in Sant Rampal, Asaram Bapu and 
Gurmeet Ram Rahim among others. This shows that there’s a dire need to enlighten and educate the 

society to prevent these fake godmen from utilizing the innocent people for their own gains and this 
brings us to the last part of the paper which deals with suggestions on how to make the people of the 

country be vigilant against such fraudsters. 

 

INTRODUCTION 

The Gujarat Police has informed the media that the extremely controversial, self-styled godman named 
Nithyananda had fled the country. Interpol has asked various countries to help locate him. ‘A blue-
corner notice that makes it compulsory for countries to share information on any person involved in a 
crime has been issued against Nithyananda on the request of the Gujarat police’ 2. First it was rumoured 
that the self-styled Godman had purchased an island in Ecuador and named it ‘Kailasa’. Ecuador has 

recently denied all claims regarding it and even suggested that the godman has left for Haiti. There are 
two petitions that are filed against this self-styled godman in Karnataka High Court. One for the 
transfer of his case from Karnataka rural court to the Karnataka urban court and the other to cancel his 
bail application. His bail has been cancelled and in case he doesn’t appear before the courts once they 
resume it would lead to the issuance of a non-bailable Red Corner notice to bring him back from 
whichever part of the world he is hiding.  

This comes after a First Information Report (FIR) was registered against him and his disciples on the 
charges of kidnapping, illegal confinement and assault of children along with the registration of a rape 
case in Karnataka.3   

 

BACKGROUND OF THE CONTROVERSY 

The brief facts of the case involve a couple, who had admitted their four children in an educational 
institution run by the godman in Bengaluru, in 2013. But later, their daughters were shifted to another 
institution named Yogini Sarvagyapeetham, near Delhi Public School, in Ahmedabad. The parents 
claim that this was done without their consent and that they had only gotten to know about it earlier 

 
1 Student, BA LLB, 1st year, National Law University and Judicial Academy, Assam 
2  Deepshikha Ghosh, Interpol Notice Against Nithyananda, NDTV, (Jan. 23, 2020), https://www.ndtv.com/india-
news/interpol-blue-corner-notice-against-self-styled-godman-nithyananda-accused-of-rape-and-abduction-on-2167968. 
3  "Escaped the country": Swami Nithyananda leaves behind a long trail of controversy, TIMESNOW, (Nov. 26, 
2019),https://www.timesnownews.com/india/article/escaped-the-country-swami-nithyananda-leaves-behind-a-long-trail-
of-controversy/518920.  

https://www.ndtv.com/india-news/interpol-blue-corner-notice-against-self-styled-godman-nithyananda-accused-of-rape-and-abduction-on-2167968
https://www.ndtv.com/india-news/interpol-blue-corner-notice-against-self-styled-godman-nithyananda-accused-of-rape-and-abduction-on-2167968
https://www.timesnownews.com/india/article/escaped-the-country-swami-nithyananda-leaves-behind-a-long-trail-of-controversy/518920
https://www.timesnownews.com/india/article/escaped-the-country-swami-nithyananda-leaves-behind-a-long-trail-of-controversy/518920
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this year. Following this, they had rushed to meet their children but were denied access. There, they 
had taken the help of the local policemen and Protection of Child Rights Commission and rescued two 
of their daughters. These two children had been kept in wrongful confinement and used to collect 
donations from the followers. According to the information of the police, the girls had been tortured, 
made to work and kept at a flat in the city of Ahmedabad for over ten days. However, the couple was 
not allowed by the authorities of Yogini Sarvagyapeetham to meet the two-elder daughter’s, aged 21 

and 18 and has filed a writ petition of Habeas Corpus in the Gujarat High Court, demanding the same.  

 

ALLEGATIONS AGAINST HIM 

There have been a series of allegations against the self-styled godman for about 10 years now. In March 
2010, a video featuring him and a Tamil actress Ranjitha in some compromising positions had gone 
viral. Despite repeated denials from both the parties, there was a CBI probe that was launched against 
him. And finally, a case of sexual assault was been registered against him in 2017 after confirmation 
from the central forensic lab.4 In 2012, another follower of Nithyananda claimed that she had been 
raped multiple times between 2004 and 2009. Again in 2012, the head of the Madurai Adheenam, an 
old Hindu religious institution, had removed Nithyananda from the position of junior pontiff. Besides 
these, there have been numerous trolls around his pseudo-scientific claims released in 2018. To add 
on to these, are the claims of kidnapping, assault, torture and illegal confinement of the case discussed 
at the beginning of the article. 

 

LEGAL PRINCIPLES INVOLVED 

Following the recent case in Ahmedabad, Nithyananda was booked under multiple Sections of the 
Indian Penal Code (IPC) and Section 14 Child Labour (Prohibition and Regulation) Act, 1986 for 
forced labour. The Sections of IPC include 365 (kidnap or abduction with the intent of secretly and 
wrongfully confining a person), 344 (wrongful confinement for 10 or more days), 323 (voluntarily 
cause hurt), 504 (intentional insult with the intent to provoke breach of peace), and 502 (sale of printed 
or engraved substance containing defamatory matter). 5 The sexual assault case from 2012, where he 
was accused of raping a follower under the garb of spirituality, has caused him to face charges under 
Sections 376 (rape), 377 (unnatural sex), 420 (cheating), 114 (criminal abetment), 201 (disappearance 
of evidence, giving false information), 120B (criminal conspiracy) and other charges under the IPC. 

 

PRESUMPTION OF INNOCENCE 

The meaning of presumption of innocence is, innocent until proven guilty. Since, Nithyananda fled 
the country before the trials could begin, he shall be considered innocent. Once he has been extradited 
and brought back to the country, the burden of proof will lie upon the court to prove his guilt. Till then, 
he can be called an accused but not a convict. 

 

SIMILAR INSTANCES IN THE PAST 

 
4 Ananya Bhattacharya, Tantric sex, condoms, video: Why the Swami Nithyananda-Ranjitha scandal is unforgettable, 
INDIA TODAY, (Nov. 26, 2019), https://www.indiatoday.in/movies/celebrities/story/swami-nithyananda-ranjitha-tantric-
sex-video-1092762-2017-11-23. 
5 Mahesh Langa, Swamy Nithyananda’s two disciples arrested in Ahmedabad ashram, THE HINDU, (Nov. 26, 2019), 
https://www.thehindu.com/news/national/other-states/two-women-managers-of-nithyanand-ashram-
arrested/article30026299.ece. 

https://www.indiatoday.in/movies/celebrities/story/swami-nithyananda-ranjitha-tantric-sex-video-1092762-2017-11-23
https://www.indiatoday.in/movies/celebrities/story/swami-nithyananda-ranjitha-tantric-sex-video-1092762-2017-11-23
https://www.thehindu.com/news/national/other-states/two-women-managers-of-nithyanand-ashram-arrested/article30026299.ece
https://www.thehindu.com/news/national/other-states/two-women-managers-of-nithyanand-ashram-arrested/article30026299.ece
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There have been many such instances in the past where these self-styled godmen have landed 
themselves in controversies like cases of sexual allegations, financial irregularities, murder etc. and 
made it to the headlines. Some of the major ones have been discussed below.  

A godman named Sant Rampal, from Haryana, was convicted of murder and awarded life 
imprisonment last year in two murder cases, one in 2006 and the other in 2014. The first death, which 
involved only one person, had happened in when there was a clash between his followers and the 
followers of Arya Samaj. The second case, which involved, four women and a child, happened due to 
clashes between his followers and the police, who had come to arrest him in the first case. In both the 
murder cases, Rampal was charged under Sections 302 (murder) and 120B (criminal conspiracy) of 
the Indian Penal Code.6 

Next comes the case of Asaram Bapu, who had multiple charges registered against him, ranging from 
rape to murder. He was accused of raping a minor, 16-year old girl at his Jodhpur Ashram while her 
mother was waiting outside. Earlier last year, he was awarded life-long imprisonment for the same. 
Other than this, the Ministry of Home Affairs had received complaints against him in a case of 700-
acres land grabbing. In 2008 also, he was investigated in the mysterious death of two boys whose 
decomposed bodies were found near his ashram. 

Another major controversial godman is Gurmeet Ram Rahim, the head of Dera Sacha Sauda. He was 
held guilty in a rape case by a special CBI court in Panchkula. The victim accused the godman of 
repeatedly raping her inside the Dera campus near Sirsa, Haryana. He also had two murder charges 
against him for killing a journalist in 2001 and the other in 2002 for killing his sect’s manager.  

 

CONCLUSION: PROBABLE WAY FORWARD 

India, as a country has had a long history of spiritual gurus who have helped people to find the right 
direction in life or attain the highest level of spirituality and self-awareness. However, recently it has 
been seen that this tradition has been misused to earn money, power and social status. The so-called 
godmen, utilize the weaknesses or problems existing in the various social institutions like marriage, 
family, religion, caste etc. to their advantage by saying that they’ll be able to provide instantaneous 
remedies or perform miracles to solve the problems. “Today, the godman isn’t just the miracle maker, 

he is also the agony pundit, the family consultant, the psychologist and the spiritual guide”.7 

The problem with the Indian society is that the maximum population lacks a scientific outlook and 
rational which makes them an easy prey to such precarious godmen. “Mistaking spirituality for 

psychological dependence, they become like creepers that need something to climb on.”8 The only 
way to deal with this problem is by creating awareness among the people on how to differentiate 
between scientific remedies and these superficial, superstitious remedies. Also, it is important to 
educate them about the actual meaning of spirituality and guide them to seek modern solutions for 
their problems. Education is at the root of all solutions and the most powerful tool to eradicate all 
societal evils.

 
6 Munish Chandra Pandey, Godman Rampal sentenced to life in prison till death in murder case, INDIA TODAY, 
(Nov.27,2019),  https://www.indiatoday.in/india/story/sant-rampal-life-imprisonment-murder-1368904-2018-10-16. 
7 Shikha Sharma, Why Do Indians Love To Blindly Follow Self Styled Babas?, YOUTH KI AWAAZ, (Nov. 27, 2019), 
https://www.youthkiawaaz.com/2017/08/godmen-in-india/. 
8  Swami Agnivesh and Valson Thampu, Why are people so vulnerable to frauds who masquerade as godmen?, 
HINDUSTAN TIMES, (Nov.29, 2019),https://www.hindustantimes.com/opinion/why-are-people-so-vulnerable-to-
frauds-who-masquerade-as-godmen/story-IynApqeoCv0wXPvD8WeBRI.html. 
  

https://www.indiatoday.in/india/story/sant-rampal-life-imprisonment-murder-1368904-2018-10-16
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INTELLECTUAL PROPERTY RIGHTS - PREPONDERANCY & 
FUTURISTIC PERSPECTIVES 

Pawanpreet Singh1 

 

ABSTRACT 

There is no denying the fact that humans are a species which is one of rarest of all the living and 
biotic organisms present in and around this atmosphere. The proof of difference of human being 

from other species is prima facie evident in the intellect, power of imagination, capability to design 
things and of course uniqueness to apply creativity and bring into practice new theories, concepts 

and working mechanisms. In the previous times, the creativity and power of inventing and 
imagination was by and large used as a common source for the betterment of human race and in the 

interest of ease of survival. But, in the recent few decades, with the advent of enlarged legal 
framework and concepts and the want of recognition amongst creators, a new legal framework by 

the name of IPR has come to existence. The very conceptual basis of IPR’s is based in granting 

recognition to the original creator or developer of a particular idea which fits well within the 
specified legal specifications. In addition to that, the need of a well organized regime of IPR is also 
evident, inter alia within the very point of availability of genuine and original products and from the 
point of marketability and reward of the same. IPR thus carries great legal importance and has got 

even a more say in the legal field in the years to come. 

 

INTRODUCTION 

We live in an era, where we have not only placed and put natural resources like air, water, different 
forms of soil etc. for sale in different forms, shapes and sizes, but have gone further till every possible 
limitation to the extent that we nowadays trade ‘intellect’. So, the intellect or power of imagination or 

capability to design distinct things is no longer left untouched from legislative policy, framework and 
overall judicial confrontation. There exists a widely set up series of International Conventions, 
properly chalked out and regulated legislative policy at central level and above everything else, timely 
judicial pronouncements on the intellectual property and the establishment of the framework how 
intellect has to be presented before the society in the form of patents, trademarks, copyrights etc. on in 
other words intellectual property. The rise of various national law firms in the recent times solely 
dealing with intellectual property matters is evident of the fact that intellectual property rights and 
intellectual property based litigation has a long way to go as one of the most sought for and looked 
after forms of litigation in the years to come. It won’t be false to state that Intellectual Property Rights 
and the overall concept of intellectual property is still in the developing stage of legal regime of the 
country and except business and commercial viewpoint, it serves very least practical purpose to a 
commoner of the country. From realistic and practical viewpoint and purview, a common citizen, who 
might serious complications confronting some constitutional challenge or other civil or criminal 
challenge, it would be impractical to expect a decent amount of knowledge and understanding of the 
concept of intellectual property from him. With the rapidly growing markets, boost and thrust to 
globalization, industrialization and urbanization, there are new international and national players 
entering the markets, flooding the markets with endless number of commodities in general. The rapid 
growth in the past few decades has also led to the realization of preponderance and importance of 

 
1 Advocate, BA LLB (H) (Gold Medalist), Pursuing LLM in Criminal Law (Guru Nanak Dev University), UGC-NET 
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intellectual property in the form of patents, copyrights, trademarks, inventions etc. As the concept of 
Intellectual Property is in the developing phase, it is the need of the hour to make the concept 
understood till the root level of the society in the following years to come for the sake of a holistic 
development of the nation.    

 

UNDERSTANDING INTELLECTUAL PROPERTY 

Though the concept of Intellectual Property Rights is in its stage of evolution and development, but as 
far as Indian context is concerned, the idea of a properly regulated Patent Law dates back to the British 
era. The Act VI of 1856 on Protection of Inventions was the first legislation in India relating to patents. 
It was based on the British Patent Law of 1852, which granted certain exclusive privileges to the new 
manufacturers for a period of 14 years.2  According to World Intellectual Property Organization, 
“Intellectual property refers to creations of the mind, such as inventions, literary and artistic works, 

designs, and symbols, names and images used in commerce. Intellectual Property is protected in law 
by patents, copyright and trademarks, which enable people to earn recognition or financial benefit 
from what they invent or create. By striking the right balance between the interests of innovators and 
the wider public interest, the Intellectual Property system aims to foster an environment in which 
creativity and innovation can flourish.” 3  According to Merriam Webster Dictionary, Intellectual 
Property means, “Any Property (such as an idea, invention, or process) that derives from the work of 

the mind or intellect, or an application, right, or registration relating to it.” 4 For the sake of 
understanding and ease of differentiating the intellectual property in general parlance, intellectual 
property is divided into five broader categories or five broader types, which are : Copyrights, Patents, 
Trademarks, Industrial Designs and Geographical Indications. Copyrights are concerned with rights 
over artistic and literary works. Patents are referred as exclusive rights over inventions. Trademarks 
are signs or visual representation making a particular product in market look distinguished from any 
second product of like nature. Industrial designs are concerned with ornamental or aesthetic aspect / 
concern of an article. Geographical Indications are characteristics attributable only to a particular 
location with respect to a particular good.5 

 

LEGAL AMBIT AND REGULATIONS CONCERNING INTELLECTUAL PROPERTY 

Legal Policy of a State or Country in regard to a particular issue or aspect is reflection of the 
requirements and principles upon which the general public is required to walk. Incidentally, there has 
been properly chalked out International Conventions and various statutes governing the ambit and 
regulation of Intellectual Property and concerned topics. There are several major Conventions which 
deal and cover the concept of Intellectual Property worldwide. Paris Convention for the Protection of 
Industrial Property, 1883, which applies to industrial property in the widest sense, 
including patents, trademarks, industrial designs, utility models, service marks, trade 
names, geographical indications and the repression of unfair competition.6 Berne Convention for the 
Protection of Literary and Artistic Works, 1886 is yet another convention dealing with the Intellectual 
Property Rights internationally. It deals with the protection of works and the rights of their authors. It 
provides creators such as authors, musicians, poets, painters etc. with the means to control how their 
works are used, by whom, and on what terms. It is based on three basic principles and contains a series 

 
2Controller General of Patents, Designs & Trademarks <http://www.ipindia.nic.in/history-of-indian-patent-system.htm>  
3World Intellectual Property Organization, <http://www.wipo.int/about-ip/en/>  
4Definition of Intellectual Property, <https://www.merriam-webster.com/dictionary/intellectual%20property>  
5Ibid, 2 
6World Intellectual Property Organization, <http://www.wipo.int/treaties/en/ip/paris/>  
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of provisions determining the minimum protection to be granted, as well as special provisions available 
to developing countries that want to make use of them.7 Moreover, Trade related aspects of Intellectual 
Property Agreement, 1994 is yet another international guiding force and authority to enlighten upon 
the concept of Intellectual Property Rights internationally. In fact, The TRIPS Agreement, 1994 which 
came into effect on 1st January 1995, is the most comprehensive multilateral agreement on intellectual 
property.8  

Despite from International Guiding forces in the form of various Conventions on Intellectual Property 
at various times, there has been existence of a properly chalked out Legislative policy at national level 
in order to govern the concepts like trademarks, copyrights, patents, industrial designs and 
geographical indications. The Copyrights Act, 1957, which has been amended from time to time in the 
years 1983, 1984, 1992 and 1994, is the governing force regulating the copyrights. Despite of The 
Copyrights Act, 1957, certain statutes and authorities in the form of The Design Act, 1911, The Patents 
Act, 1970, Information Technology Act, 2000, Protection of Plant Variety and Farmers Rights Act, 
2001, Biological Diversity Act, 2002 etc. are some of the guiding forces and legislative regulations 
governing the concept of Intellectual Property and Intellectual Property Rights.  

 

JUDICIAL INTERPRETATION ON INTELLECTUAL PROPERTY RIGHTS 

The policies or statutes which are passed and enacted by the Legislature or law makers actually get 
tested when these laws are confronted with questions of law and brought to the court of law. There has 
been various Judicial Pronouncements on the aspect and concept of Intellectual Property Rights. Some 
of the prominent and landmark judgments on Intellectual Property and concerned aspects are 
mentioned and enlisted here. In Bajaj Auto Limited Vs. TVS Motor Company Limited,9  Madras High 
Court directed all the courts in India for expeditious disposal of cases involving trademarks, patent and 
copywrights. The Supreme Court also directed the judgement should be given within four months from 
the date when the suit was filed. The Supreme Court also directed to all the courts and tribunals in the 
country to punctually and faithfully carry out the aforesaid orders. In Bayer Corporation and ors. V. 
Union of India and ors.,10  Hon’ble High Court of Delhi pronounced that there is no Drug Patent 

Linkage mechanism in India and only the Controller of Patents has the authority to determine patent 
standards. In The Coca-Cola Company Vs. Bisleri International Pvt. Ltd,11 Hon’ble Delhi High Court 

held that the exporting of goods from a country is to be considered as sale within the country from 
where the goods are exported and the same amounts to infringement of trade mark. In Novartis v. 
Union of India,12 The Supreme Court went with the therapeutic efficacy interpretation over physical 
efficacy owing to the fact that the compound was of medicinal value. In Snehlata C. Gupte vs Union 
of India & Ors.,13 Hon’ble Delhi High Court held that the date on which the Controller passes an order 
to that effect on the file, a patent shall be granted as expeditiously as possible. In G. Anand v. Delux 
Films and Ors.,14 Hon’ble Supreme Court held that there exist no copyright in relation to an idea, 
subject matter, themes, plots or historical or legendary facts. Infringement is restricted only to the form, 
manner, arrangement and expression of the idea by the author of the copyright work. The Court should 
settle on whether the similarities are substantial or fundamental in nature or not with respect to the 
mode of expression adopted in the work. If substantial or fundamental portion has been copied, then it 

 
7World Intellectual Property Organization, <http://www.wipo.int/treaties/en/ip/berne/>  
8Overview : The TRIPS Agreement,  <https://www.wto.org/english/tratop_e/trips_e/intel2_e.htm>  
92008[36] PTC 417 [Madras] 
10162[2009] DLT 371 
11Manu/DE/2698/2009 
12Civil Appeal No. 2706-2716 of 2013 
13W.P. [C] No 3516 and 3517 of 2007] Delhi High Court 
14AIR 1978 SC 1613 
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would amount as infringement. In Yahoo!, Inc. vs Akash Arora & Anr.15, Hon’ble Delhi High Court 

held that the principle underlying the action for passing off is that no man is entitled to carry on his 
business in such a way as to lead to the belief that he is carrying on the business of another man or to 
lead to believe that he is carrying on or has any connection with the business carried on by another 
man. Thus, Indian Judiciary has given widest possible interpretation to Intellectual Property in the light 
of various judgments and pronouncements. 

 

UNDERSTANDING THE PREPONDERANCY OF INTELLECTUAL PROPERTY RIGHTS 

So far, it becomes evident from the discussion above that Intellectual Property and Intellectual Property 
Rights have a great role to play in the modern times legal aura. The Intellectual Property protection is 
important from the viewpoint and purview of promoting and safeguarding new creativity in order to 
help sustainable development and promote competitive businesses at national and international levels. 
Secondly, the major purpose which intellectual property rights serve is the prevention of infringement 
and free riding on the part of new individuals. In fact, proper recognition and an established system of 
intellectual property rights help in promotion of respect for individual artists and enable such 
individual artists to earn their respective livelihood. Intellectual property serves as a cluster instrument 
in cultural, social, economic and in fact holistic development of the society and nation as a whole. 
Intellectual property based industrial units, factories and big market players help significantly in 
contributing to the national economies. It won’t be an exaggeration to mention and state that in today’s 

era, which is well equipped with information technology, internet world and modern advancements in 
almost every aspect of life, recognition of intellectual property and properly maintained and regulated 
scheme of intellectual property is the dire need and in fact necessity of the hour.  

 

POSSIBLE FUTURISTIC DEVELOPMENTS 

After understanding the importance and preponderance of intellectual property in today’s era, it is 
important to lay emphasis in possible developments in the field of intellectual property in the years to 
come at a prior hand, in order to check that whether our legal policy is future ready to confront possible 
future developments or not ? Fair use of intellectual property in the form of distinguished patents, 
copyrights, trademarks of the right holders is something which needs to be acquired at some urgent 
basis, so that the actual owner or right holder of the intellectual property does not face any 
complications or chances of infringements in the near future. As far as the media field is concerned, 
piracy is a major threat to the intellectual property existing in the form of copyrights of respective 
artists, authors, musicians, actors and other individuals from related fields. Unless and until, a positive 
and strict check is placed on the issue of piracy, intellectual property violations concerning copyright 
violations will continue to take place in our society. Another requirement of the day is properly 
regulated and spread out awareness for the sake of common masses regarding general and basic 
conceptual understanding of intellectual property, in absence of which intellectual property and 
intellectual property rights will remain out of reach of a normal/ common citizen of the country. 

 

CONCLUSION 

By now, it is absolutely clear and almost established point that intellectual property and intellectual 
property rights are one of the most important and crucial aspects of the society in the present scenario. 

 
1578 [1999] DLT 285 
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Despite of various International Conventions on the subject and certain statutory provisions concerning 
various aspects of intellectual property, there has been persisting and existing challenges to the proper 
implementation and enactment of a proper intellectual property concerns. Certain developments have 
taken place in the recent past in the form of various amendments to existing legal policy on intellectual 
property laws and judicial organ of the state has given widest possible interpretation of the intellectual 
property laws. The dire need of the hour is to imbibe intellectual property awareness and understanding 
as one of the fundamental aspiration and objective of the society by all possible social, economic, 
political, and scientific ways so that we don’t face any major challenges in the years to come 
concerning any complications or complexities based on or concerned with intellectual property rights.
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COMPROMISING PRIVACY IN THE TIMES OF COVID 19 

 - Tarusi Jain1 
 

ABSTRACT 

COVID-19 or the novel coronavirus has wrecked chaos in its wake. Its outbreak was declared a 
public health emergency of international concern by the World Health Organisation. These are 

unprecedented times for India. The central and the state government have taken a number of 
measures to prevent, mitigate and control COVID-19. To contain the spread of the virus, people are 
being screened, tested and quarantined. To limit human-to-human transmission, the authorities need 

to trace the chain of infected persons and those who come in contact them. To break this chain of 
they need to identify the route of the spread and in order to do that the role played by the locational 

data of these people becomes extremely important. So, what happens to privacy in the time of a 
pandemic. With the Personal Data Protection bill yet to be passed and no other substantial law in 

place, these uncertain times open a floodgate of cases concerning personal data protection and 
privacy breach. 

 

INTRODUCTION 

As of 02.04.20, more than 50,000 people have lost their lives to the coronavirus and almost 10,00,000 
people, across the globe, have been affected. The Indian authorities have evoked The Epidemics 
Diseases Act, 1897, a draconian colonial law, which was introduced by the British to counter the 
Bubonic Plague. States have also invoked The Disaster Management Act of 2005.  

With a bolstering increase in the number of infected persons every day, “The only way to release 

the restrictions in the medium term without risking a lethal second wave is for governments to ensure 
that those who have or may have the virus remain isolated. To do that they must monitor and condition 
the behaviour of the entire population, in individual and mass cases, at an intensity never before seen 
in the democratic world.2” Most democracies are coiling in and giving in to this urge to mass monitor; 
the rise of bio-surveillance states is incoming.  “Various public and private organisations are collecting 
travel history details of their employees and also their health/medical status. The collection of personal 
data such as names, age group, contact number, travel history, locational data etc, and even medical 
data which comes under 'sensitive personal data' under many jurisdictions — all of this gives rise to 
major concerns over how the said data is collected and processed and how it will be used by the 
concerned entities.” 3  From South Korea using apps to check if people are complying with the 
regulations to Israeli prime minister Binyamin Netanyahu introducing controversial emergency 
regulations enabling the Shin Bet, Israel’s internal security agency, to access private phones and 

harness the data to tackle the virus and European countries looking up to these models and putting 
privacy regulations to test, whether technology in times of crisis and emergency add on to building an 
effective strategy to combat these situations or whether it is a step towards increase in data protection 
concerns and privacy breach is a debate that will outlast this pandemic and go well into the future. It 
is far easier to give into the hysteria and panic surrounding the virus and give away our data rights 
when we are vulnerable but these measures might continue well into the future, when it will be a lot 
more difficult to reclaim these rights.  

 
1 Student, BBA LLB, Jindal Global Law School, Sonipat  
2 Jeremy Cliffe, “The rise of a bio-surveillance state, New Statesman America, March 25, 2020.   
3 Ibid.  
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BACKGROUND TO RIGHT TO PRIVACY 

In 2017, a nine-judge bench of the Supreme Court of India passed a historic judgement in Justice K.S 
Puttaswamy vs Union of India4 which guarantees to every individual the right to privacy as an intrinsic 
part of right to life and personal liberty5 under part III of the Indian constitution. This right is not 
absolute, and the state has some immunities, but these are subjected to certain rules and benchmarks 
and have a strict mandate to follow. The Puttuswamy case had laid down the doctrine of proportionality 
which evolves on a case to case basis: 

"whenever challenge is laid to an action of the State on the ground that it violates the right to privacy, 
the action of the State is to be tested on:  

a.) The action must be sanctioned by law 
b.) The proposed action must be necessary in a democratic society for a legitimate claim; and 
c.) The extent of such interference must be proportionate to the need for such interference.”6 
Modern Dental College & Research Centre v. State of Madhya Pradesh & Ors,7 judgement listed four 
components to be looked at in order to determine proportionality and this was reiterated in the 
Puttuswamy judgement as well: 

(a) the action must be sanctioned by law; 

(b) the proposed action must be necessary in a democratic society for a legitimate aim;  

(c) the extent of such interference must be proportionate to the need for such interference; 

(d) There must be procedural guarantees against abuse of such interference8 

 

CURRENT SCENARIO IN INDIA 

On 24.03.20 Karnataka, one of the worst hit states, published the home addresses of the quarantined 
residents. The district wise list, which is still available on the official state government website, 
contains the residents’ door number, PIN code, and the countries they have travelled from. The country 
is under a 3-week long lockdown at this point. The Karnataka government releases this list as the 
stigma around people related to the pandemic is increasing. These lists have been circulated on 
whatsapp groups and social media, and on various resident welfare association groups at a time when 
airplane staff members, doctors and nurses are facing increased hostility; In numerous cases landlords 
and various apartment societies have been pressurising those under quarantine to vacate the facilities. 
The persons’ information is in the public domain. This digital dissemination of personal, identifiable 

data is a matter of concern as it can cause a considerable amount of harm, if the information continues 
to be available in public domain. This is also illegal. K.S Puttuswamy v. Union of India9 states “…An 
unauthorised parting of the medical records of an individual which have been furnished to a hospital 
will amount to an invasion of privacy. On the other hand, the state may assert a legitimate interest in 
analysing data borne from hospital records to understand and deal with a public health epidemic such 
as malaria or dengue to obviate a serious impact on the population. If the State preserves the anonymity 

 
4  (2017) 10 SCC 1 
5 The Constitution of India, art. 21. 
6 Justice K.S. Puttaswamy v. Union of India (2017) 10 SCC 1 
7 AIR 2016 SC 2601 
8 Modern Dental College and Research Centre & others V. State of Madhya Pradesh AIR 2016 SC 2601 
9(2017) 10 SCC 1 
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of the individual it could legitimately assert a valid state interest in the preservation of public health to 
design appropriate policy interventions on the basis of the data available to it.” This step by the 

Karnataka government has prima facie violated the right to privacy of the victims.  

When we apply the rule of proportionality to the steps taken by the Karnataka government, we can 
come to the conclusion that it fails the test. The citizen’s privacy can be validly breached if the action 

is sanctioned by law. Neither the Epidemics Diseases Act of 1897 nor the National Disaster 
Management Act, 2005 sanctions the publishing of the citizen’s personal data on an online database. 

The Karnataka government had a legitimate goal in mind, which was to limit human-to-human 
transmission and control the spread of the virus. Keeping in view, the measures the state governments 
have already taken such as stamping the victims with indelible ink and having extended this stamping 
to the primary and secondary contacts of the people who have already been stamped and marking the 
houses of those who are supposed to be under quarantine, publishing a list of the victims is 
unnecessary, excessive and hence not proportionate. Apps like “Quarantine Time”, where quarantined 

COVID-19 suspects will have to send in their selfies on the app on an hourly basis have been 
introduced by the Karnataka government with a warning that anyone who fails to comply to this rule 
will be sent to mass quarantine centres. Where does one draw the line? These measures might even 
persist after the situation eases down. The data already put out in the public domain will remain there 
as the current data protection framework i.e. Information Technology (Reasonable Security Practices 
and Procedures and Sensitive Personal Data or Information) Rules, 2011, does not extend the right to 
be forgotten to the citizens. This right is provided in clause 18 of the 2019 Personal Data Protection 
Bill which is yet to be passed as the joint parliamentary committee’s report on the law will only be out 
in the parliament’s monsoon session. India will face interpretational challenges regarding data 

protection laws as there is neither a definitive law nor is there any regulatory body to diffuse the 
confusion. 

“Israel’s draconian new regulations – which allegedly include tapping phone cameras and microphones 
– show how far down this road even broadly Western democracies might go to save lives and 
economies… Even in liberal politics with strong, pluralist institutions, it is conceivable that bio-
surveillance will outlive the coronavirus trilemma. That is what the “surveillance creep” of recent years 

suggests. Governments that have introduced emergency powers in crises, such as the 9/11 attacks, have 
often proved reluctant to drop them, just as firms such as Facebook and Google that have secured vast 
surveillance power have developed sticky fingers.” 10This is why when we introduce new measures, 
we must also draw up a precise plan right from the beginning that lays out how these measures are to 
be ended once the pandemic is over.  

 

ESTABLISHED LAWS IN MAJOR SUPERPOWERS 

The GDPR, governing the EU countries, addresses public health crises specifically and includes 
provisions relating to the processing of personal data. It provides for the legal grounds within which 
corporations and public authorities can process the personal data of the citizens. Even China has issued 
guidance and relevant circulars and recognized the need to protect personal data in the current scenario. 
The circulars issued by the Cyberspace Administration of China (CAC) provides for the following: 
“Firstly, it emphasises on protection of personal data according to the Chinese Laws and Regulations 
that govern Cyber-security and prevention of Public Health Emergencies. Whenever any personal data 
is collected and used with regards to the prevention and control of epidemic diseases, organisations 
will have to comply with the Personal Data Specifications. The basic principles of necessity and 
minimum collection should be adhered to. Secondly, the personal data collected for prevention or 

 
10(2017) 10 SCC 1 
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treatment of such epidemic diseases will be used strictly for that purpose and nothing else. The 
information so collected cannot be made public without the consent of the data subjects, unless there 
is a necessity for preventing the epidemic disease. Thirdly, provisions for non-compliance have been 
laid out as subject to administrative sanctions, civil liabilities and even criminal penalties in the event 
of any severe violation of the Chinese laws and regulations. Thus, even though companies with big 
data expertise are encouraged by the government itself to control and collect personal data in order to 
prevent the epidemic disease, they will still be held accountable in the event of any breach or violation. 
Hence, they will need to introduce stringent measures to prevent a data breach. Similarly, the Data 
Protection Authority of France, CNIL, also placed the legal obligations under the EU-GDPR as well 
as the French Public Health Code stressing that the privacy rights cannot be infringed by disclosing 
medical and health information.”11 

 

CONCLUSION 

“The Indian law on the subject matter is restricted to Section 43-A (Compensation for failure to protect 
data) and Section 72-A (Punishment for disclosure of information in breach of lawful contract) of the 
Information Technology Act, 2000… Travel history details would fall under personal information, and 
medical history/records of the infected or suspected persons may be classified as sensitive personal 
data. Asking for such information is in uncertain legal territory, with no proper privacy policies in 
place.” 12  The Indian government should analyse the theoretical framework of laws and policy 
decisions that have been put in place by the above mentioned countries and take decisive action on 
issuing specific guidelines and mandates for the private and public bodies while dealing with personal 
data of its citizens unless they want to make victims, living in times where xenophobia and racial 
prejudice has been at its worst, even more vulnerable than they already are. 

 
11 Raghav Pandey and Aditi Seetha, Coronavirus Outbreak: India must take cue from EU, US on addressing data protection 
concerns during pandemic, First Post, March 26, 2020. 
12 Ibid. 
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ICRC'S ROLE IN ABU GRAIBH 

- Prachi Trivedi & Amaan Sheikh1 

 

ABSTRACT 

In the year 2004, photographs were released of the incidents of torture that took place in the prison 
of Abu Ghraib in Baghdad. These photos depicted the various methods and the levels of torture that 
was exercised by the US Army on the civilians and prisoners that were kept in the holding cells. The 

photos led to massive outbreak in the country and people were being questioned and held 
accountable for such acts. In all this the ICRC, was being targeted as they had originally issued a 

report to CF about the dealings that were going down in the Abu Ghraib prison and chose to use the 
method of confidentiality. This paper aims to understand the events that took place in the Abu 

Ghraib and the stand of ICRC and the role they played in all this an International organization 
aiming to protect the prisoners at war. 

 

INTRODUCTION 

In the era of Saddam Hussein, about 20 miles from the city of Baghdad the prison cell called Abu 
Ghraib was located and it is now known for the torturous activities that took place over there and that 
the UN organizations and the ICRC had very less to do in order to remedy it and thus this prison torture 
sets an example to the things that should have been done by UN organizations and the ICRC in order 
to avoid such a mishap. It is estimated that almost fifty thousand men and women were crammed into 
Abu Ghraib at one time, in a twelve-by-twelve-foot cells that were little more than human holding pits 
and tortured.  

In March 2003, during the war in Iraq the United States Army Officers and the individual from Central 
Intelligence Agency had broken various Human Rights Violations in the jail cell 20 miles from 
Baghdad called as Abu Ghraib jail in Iraq. These infringements principally included physical and 
sexual maltreatment, torment, assault, homosexuality, and murder. These infringements became 
known when the CBS News directs in April 2004 discharged photos of such happenings. The US 
Administration office around then found out that such activities were not approved by the legislature 
and were named as "confined occurrences". These attestations were questioned by numerous human 
rights association including the ICRC. The ICRC expressed that the maltreatment which occurred at 
Abu Ghraib were a piece of a more extensive example of torment and severe treatment which was seen 
everywhere in numerous American abroad detainment communities, incorporating those arranged in 
Iraq, Afghanistan, and Guantanamo Bay. A couple of years after the fact certain records came light 
known as the Torture Memos, these archives were arranged instantly before the 2003 intrusion in Iraq 
, the United States Department of Justice approved certain upgraded and brutal cross examination 
systems, by and large held to include torment of remote prisoners.  

The notice likewise contended that universal helpful laws, for example, the Geneva Conventions, were 
not pertinent to the American investigators abroad. A significant number of the U.S.Supreme Court 
case choices, including Hamdan v. Rumsfeld (2006)2, have upset Bush organization arrangement, and 
decided that Geneva Conventions apply, Irrespective of the reminder that was given and have held that 
the Geneva Convention holds authority over all laws in regard to International law. To say on the 
events that took place at Abu Ghraib, the United States Department of Defence had removed 

 
1 Students, 4th year, NMIMS School of Law and Rizvi Law College, respectively. 
2 548 U.S. 557 (2006) 
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approximately 17 soldiers and officers from duty. 11 soldiers were charged with negligence of duty, 
mistreatment, aggravated assault and sexual assault along with battery. Between the time period of 
May 2004 and March 2006, these soldiers were court-martialed, convicted, sentenced to military 
prison, and dishonourably discharged from their service. Two soldiers, namely specialist Charles 
Graner and PFC Lynndie England, were sentenced to ten and three years in prison, respectively. 
Brigadier General Janis Karpinski, the commanding officer of all detention facilities in Iraq, was 
reprimanded and demoted to the rank of colonel. President Bush and Defence Secretary Donald 
Rumsfeld apologized in 2004 for the Abu Ghraib abuses.3 

 

ROLE OF ICRC IN THE EVENTS THAT TOOK PLACE AT ABU GRAIBH PRISON 

ICRC is the guardian and protector of all the International Humanitarian Laws and Rights. The ICRC 
takes actions and protects and assists victims in wars and states of conflicts.  The ICRC also plays an 
important role in the development of international Humanitarian Law. The main motive of ICRC is 
that: “The International Committee of the Red Cross (ICRC) is an impartial, neutral and independent 
organization whose exclusively humanitarian mission is to protect the lives and dignity of victims of 
armed conflict and other situations of violence and to provide them with assistance. The ICRC also 
endeavours to prevent suffering by promoting and strengthening humanitarian law and universal 
humanitarian principles. Established in 1863, the ICRC is at the origin of the Geneva Conventions and 
the International Red Cross and Red Crescent Movement. It directs and coordinates the international 
activities conducted by the Movement in armed conflicts and other situations of violence.”4 Hence the 
two main objectives are to be impartial and provide assistance during the time of need.  

“The International Committee of the Red Cross (ICRC) concluded in its confidential February 2004 

report to the Coalition Forces (CF) that it had documented "serious violations" of international law in 
connection with prisoners held in Iraq. The ICRC added that its report "establishes that persons 
deprived of their liberty face the risk of being subjected to a process of physical and psychological 
coercion, in some cases tantamount to torture, in the early stages of the internment process”. “There 

were several major violations described in the ICRC report. These included brutality against protected 
persons upon capture and initial custody, sometimes causing death or serious injury; absence of 
notification of arrest of persons deprived of their liberty to their families causing distress among 
persons deprived of their liberty and their families; physical or psychological coercion during 
interrogation to secure information; prolonged solitary confinement in cells devoid of daylight; 
excessive and disproportionate use of force against persons deprived of their liberty resulting in death 
or injury during their period of internment.”5 

Some legal experts have also said that the United States Government could be obligated to try some 
of its soldiers for war crimes and provide them with the right amount of punishment that they deserve. 
According to the Third and Fourth Geneva Conventions, it is stated that the prisoners of war and 
civilians who are detained in a war or from a war zone may not be treated in a degrading manner or 
shall not be subjected to any amount of torture, and violation of this section is a "grave breach" in the 
International laws. On November 5, 2003 report on prisons in Iraq, the United State of America’s 

Army's provost Maj. Gen. Donald J. Ryder, stated that the conditions under which prisoners and 

 
3 Blogs.icrc.org. (2020). What is the ICRC’s role in developing and ensuring respect for IHL? | The ICRC in Israel, Golan, 

West Bank, Gaza. 
4 Mission Statement of ICRC as given on their website. 
5 Press Conference that addressed by ICRC as given on their official website. 
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civilians were held were sometimes in violation to the terms mentioned under the Geneva 
Conventions.6 

Along with this a press conference was also held by Pierre Krähenbühl who at length spoke about the 
report submitted by ICRC to CF and also about a newspaper article published in the Wall Street Journal 
about  the happenings of the event. He started the conference by firstly stating that ICRC had been 
conducting reviews since a long time and had been seeing the violations and then after all conformity 
had submitted the report to CF and at all times has pushed the American Government and the also told 
the UN to ask them to take a stand for their actions.7 

 

CONCLUSION 

“Hence the main things that were done by the ICRC were firstly, earlier complaints that had been 
raised by many Iraqis and various human rights organizations as well as the International Committee 
of the Red Cross (ICRC), which issued a report in February 2004 detailing the ICRC's concerns with 
the conditions of arrest and detention of Iraqis by Coalition Forces. ICRC delegated thousands of it 
members to visit convicts from around the world every year, often in countries where any outside 
examination is rare and unwelcomed by the native people. But it is because the ICRC through its aims 
and motives promises confidentiality that the information will not be leaked to any sources it is allowed 
access to places that no other organization can reach and conduct its surveys and reports. For instance 
in Guantanamo Bay’s Camp X-ray, Abu Ghraib and the many other Israeli detention centres the 
commitment to secrecy and confidentiality applies.” 

Reports of torment and abuse have been leaving US-run Iraqi detainment facilities since the time the 
start of the US occupation. These reports have been broadly confirmed by human rights associations, 
columnists and Iraqis themselves. With the arrival of the photos from Abu Ghraib, US and British 
governments rushed to denounce the demonstrations of torment, calling them 'nauseating' and 
promising examinations and discipline of the warriors in question.8 

While general society was come clean with and was uncovered of the torments in the US media, it 
turned out to be exceptionally evident that the ICRC had in the past known about the significant US 
jail rehearses yet had decided to stay quiet because of the secrecy proviso. The Wall Street Journal 
discharged an article in January 2004 discussing the ICRC report on the conditions that were seen and 
face by the detainees in the Iraqi penitentiaries. This paper article that was discharged by the Wall 
Street Journal demonstrated that the torment and maltreatment of detainees was very notable to the 
ICRC, however because of their classification rehearses they decided to just grumble secretly to the 
American authorities and the American authorities neglected to make any move on the equivalent. 
This demonstrates the US Government was not reacting to the ICRC's "private" approach. However, 
the US government possibly made a move when the photos had gotten open. The Pentagon propelled 
five separate examinations towards the cross examination rehearses that occurred at Abu Ghraib 
simply after a US warrior had announced episodes to his military bosses on January 13, 2004.

 
6 Icrc.org. (2020). Iraq: ICRC explains position over detention report and treatment of prisoners - ICRC. 
7 Press Conference that addressed by ICRC as given on their official website. 
8 Baier, B., & Kurtz, H. (2014). Obama's year-end news conference; U.S.-Cuba relations restored; army veterans discusses 
torture practices at Abu ghraib; president speaks about Sony decision to pull "the interview" from theatres; president speaks 
about possible keystone pipeline bill. New York: CQ Roll Call. 
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RETHINKING THE DISQUALIFICATION POWER OF THE SPEAKER 

- Sharadindu Shekhar1 

 

ABSTRACT 

This article deals with the recent Supreme Court verdict on the matter on increasingly partisan office 
of the Speaker and need for the course correction in it. Unlike the case in the Rajya Sabha or Lok 

Sabha, the eviction of opposition members is becoming disturbingly routine in the State Assemblies 
owing to the vast powers that have been vested in the Speaker. But this power is not used to 

strengthen and uphold the democratic institutions in India but are used to stifle dissent which is a 
symbol of crisis in Indian legislature. Further, this article revisited various judgments in order to 
analyse the limiting boundary for the exercise of the functions of the Speaker and way forward. 

In recent past, the Supreme Court of India while examining the matter pertaining to the 
disqualification of MLAs in the Manipur Legislative Assembly according to the provisions of the 
Tenth Schedule in Keisham Meghachandra Singh v. the Hon’ble Speaker Manipur Legislative 

Assembly & Ors. made an important recommendation. 

 

SOME IMPORTANT CONSTITUTIONAL PROVISIONS2 

Speaker/Chairman to be final decider - Paragraph 6(1) of Tenth Schedule empowers Speaker of Lok 
Sabha and Chairman of Rajya Sabha to be the final decider on question of anti-defection for any 
member of House of Parliament. 

Proceedings in Parliament – Paragraph 6(2) of Tenth Schedule mentions that such proceedings of anti-
defection before the Speaker or Chairman shall be considered as “proceedings in Parliament” as per 

Article 122 or 212 of the Indian Constitution.  

Article 122 - Courts not to inquire into proceedings of Parliament on the ground of any alleged 
irregularity of procedure.  

Article 212 - Courts not to inquire into proceedings of the Legislature on the ground of any alleged 
irregularity of procedure.  

Article 102 – A person shall be disqualified for being a member of either House of Parliament if he is 
so disqualified under the Tenth Schedule.   

Article 191 - A person shall be disqualified for being a member of the Legislative Assembly or 
Legislative Council of State if he is so disqualified under the Tenth Schedule.  IMPORTANT 

 

POSITION OF SPEAKER 

 Considering the nature of duties of the Speaker, technically as an arbiter or a quasi-judicial body 
should not be limited exclusively to matters under the Tenth Schedule; rather, it extends to a range of 
its functions. In discharging the business of the House, the speaker has to maintain decorum in the 
House, the Speaker has comprehensive functions to perform in matters related to regulation, 

 
1 Student, BA LLB (H), 1st year, School of Law, Bennett University (Times of India Group) 
2 Durga Das Basu, Introduction to the Constitution of India (22nd ed. 2015). 
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administrative and judicial falling under her domain. Speaker is vested with broad authority under the 
Constitution in addition to the Rules. He is the ultimate interpreter and arbiter of those provisions 
which relate to the functioning of the House. Further, his decisions are final and binding and ordinarily 
cannot be easily challenged. Furthermore, Speaker determines the span of debates, can discipline 
members and even quash decisions by committees. It also represents the collective voice of the House 
and is the sole representative of the House in the international arena. Jawaharlal Nehru describes his 
position as: “The Speaker represents the House. She represents the dignity of the House, the freedom 
of the House and because the House represents the nation, in a particular way, the Speaker becomes a 
symbol of the nation’s freedom and liberty. Therefore, that should be an honoured position, a free 
position and should be occupied always by persons of outstanding ability and impartiality.”3 

 

ISSUES FACED BY THE OFFICE OF SPEAKER 

But on various occasions, the Speaker’s role has been interrogated on the assertion of bias. The office 
has been criticised for being an agent of pernicious partisan politics. Notably, the Supreme Court has 
observed in Jagjit Singh v. State of Haryana as “…Without meaning any disrespect for any particular 

Speaker in the country, but only going by some events of the recent past, certain questions have been 
raised about the confidence in the matter of impartiality on some issues having political overtones 
which are decided by the Speaker in his capacity as a Tribunal.”4 Further, as a minority view, Justice 
J.S. Verma in Kihoto Hollohan v. Zachillhu and Others5 observed that the Speaker being an authority 
within the House and his tenure being dependent on the will of the majority therein, likelihood of 
suspicion of bias could not be ruled out. Presently, the range of the Speaker’s political commitment 

generally relies on the traits and personality of the person holding the office. It would be impractical 
to anticipate a Speaker to altogether recant all party considerations howsoever desirable the proposition 
of neutrality may be. Besides, there are structural point in question with regard to the manner in which 
the Speaker is appointed and his tenure in office. Owing to the underdeveloped electoral system and 
conventions in India in order to guarantee protection to the office there are cogent reasons for Speakers 
to hold onto party membership.  

 

SUGGESTIONS & RECOMMENDATIONS FROM SUPREME COURT 

►Likelihood of bias cannot be ruled out: As per Article 93, Lok Sabha shall choose two members of 
the House to be respectively Speaker and Deputy Speaker6. The Speaker is a constitutional authority 
and his tenure is dependent on the will of the majority. So, likelihood of suspicion of bias could not be 
ruled out as mostly Speaker belongs to the ruling majority. Further, there can be an instance where 
disqualification of some members of Parliament from the ruling party may lead to fall in government 
due fall in number of MP or MLA from the ruling majority.      

►Permanent Tribunal: The Supreme Court said that Parliament may seriously consider amending the 
Constitution to substitute the Speaker of the Lok Sabha and Legislative Assemblies as arbiter of 
disputes concerning disqualification with a Permanent Tribunal headed by retired Supreme Court 
Judge or retired Chief Justice of High Court or by some other independent mechanism to decide such 
cases impartially. Supreme Court observed that Speaker continues to belong to a particular party and 
there is inherent bias in their ruling. So, to remove such bias it is necessary that a Permanent Tribunal 

 
3 Virender Grover, Essays on Indian Government and Policies (The Role of the Speaker) 105 (1988). 
4 Jagjit Singh v. State of Haryana 11 SCC 1 (2006): AIR 2007 SC 590. 
5 Kihoto Hollohan v. Zachillhu and Others AIR 1993 SC 412. 
6 Durga Das Basu, Introduction to the Constitution of India (22nd ed. 2015). 
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shall hear cases of defection under Tenth Schedule as it would impart swiftness and impartiality in 
decision making thus giving real teeth to the provisions contained in the Tenth Schedule, which are so 
vital in the proper functioning of our democracy.    

 ►Against Natural Justice: As per principles of Natural Justice, a Judge is disqualified from 

determining any case in which he may be fairly suspected to be biased. Further, justice should not only 
be done, but should manifestly and undoubtedly be seen to be done. The above underlying principles 
were adopted by Constitution makers in not designating Speaker the authority to settle election 
disputes and opted for an independent authority (Election Commission) outside the Parliament. On 
similar lines, the removal of Judge of Supreme Court and High Courts lies outside the judicial world 
in the Parliament. Accordingly, the power to decide anti-defection must lie in an outside authority than 
the Parliament itself like a Permanent Tribunal.   

►Other Areas where Speaker acts as an Arbiter:  While facilitating the business of the House and to 
maintain decorum in the House, the Speaker has major functions to perform in areas related to 
regulation, administration and judicial function that falls under her domain. Speaker is the ‘ultimate 

interpreter and arbiter of those provisions which relate to the functioning of the House. Her decisions 
are final and binding and ordinarily cannot be easily challenged. Speaker decides the course and 
duration of debates through various motions. Speaker can discipline members and even override 
decisions by committees.    

Hence, the requisite is not merely incidental revision in the powers of the Speaker but rather an 
extensive overhaul in the structure of the office itself is necessary. It is very well advocated that a 
scheme should be brought wherein Speaker should renounce all political affiliations, membership and 
activity once they have been elected, both within the Assembly and in the country as a whole. 
Reference can be sought from the United Kingdom, where the main characteristic of the Speaker of 
the House of Commons is neutrality. Practically once elected, the Speaker renounces all-partisan 
affiliation as we observe in other Parliaments of British tradition, but remain incumbent in office till 
retirement, even though the majority may change. Further, Speaker does not express any political 
views during debates and is an election candidate without any ticket.  Impartiality, fairness and 
autonomy in decision-making are the hallmarks of a robust institution. The Speaker must follow 
neutrality even in cases of defection of members from the same political party to whom they belong. 
At a time when India’s fall in ranks in the latest Democracy Index7 has evoked concern, it is expected 
that Parliament will pay heed to the reasoning given by the Hon’ble SC and take steps to strengthen 

the office of Speaker. 

 
7 PTI, India falls to 51st position in EIU’s Democracy Index, Democracy Index 2020: India falls to 51st position in EIU’s 

Democracy Index (Jan. 20, 2020, 10:34 AM), https://economictimes.indiatimes.com/news/politics-and-nation/india-falls-
to-51st-position-in-eius-democracy-index/articleshow/73519661.cms. 
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INTERNATIONAL CRIMINAL COURT - A NEED FOR FORMATION OF 
SPECIAL TRIBUNAL FOR GENOCIDE IN SRILANKA 

- S. Nithyanandan1 

 

ABSTRACT 

Sri Lanka is a country with rich in Environmental, Cultural, Spiritual (Buddhism), Ecological and 
good geographical locations with all amenities and facilities. But it is not so good for Tamilian 
minorities who were living during after 1983rd till 2009 due to Aggression of War, which led to 

severe IHL violations which is to the extreme in the modern War Crimes. Sri Lanka especially the 
tamilian minorities faced many problems like shortage of essential, sexual harassment of women by 

army, compulsion into military on LTTE and many bombed attacks were attacked but the sad 
scenario is the victims is high of innocent people at large. It feels so sad that the ICC in its official 

website not seeing Situations under Investigation.  It is essential of International Court to have close 
watch in coming days. 

Key words: - IHL – International Humanitarian Law, LTTE –liberation Tigers of Tamil Elam, ICC – 
International Criminal Court. 

 

INTRODUCTION 

Sri Lanka is Country with good Environmental Resources having a single good large island nearby 
locality country of India and nearby 2760 Km of Singapore, Indonesia, Malaysia and a large Asian 
country is concern.2 But there is a great obstacle when comes to the people of Tamilians who were 
lived during 1970 till 2009 where huge people were massacre and many violations has occurred due 
to war and other socio political events done by both the Sri Lankan Government, Military and LTTE 
as well. Forced war crimes were done during the Genocide period. The Heart of People will not see as 
it because it is seen which people will automatically start afraid, some emotional mixes would easily 
arise. (pictures, videos and video footage of war scenes) the Large part of its Geographical Boundary 
is from the northern part of Mullivakkal. Country faced huge problem along with community of 
singalese as well as tamil minority into high fight during the war crimes.  

 

MEDIA 

Media placed a great role in telecasting the live videos occurring over there and importantly there 
could people who even became   refugee to other nations likes India, Australia, Malaysia and 
neighbourhood nations and also many other nations. Media took several steps in telecasting into the 
globe. It could be evidence on other hand perhaps. Some of it were Channel 4 Television3, aliajazeera4, 

 
1 Student, LL.M (Arbitration), Chettinad School of Law, Kelambakkam, Tamil Nadu.  
2 https://www.britannica.com/place/Sri-Lanka last visited on 10th April, 2020 at 05.48 PM 
3 https://www.channel4.com/programmes/sri-lankas-killing-fields - this includes Vedios of the war crimes.  
4 Nirmanusan Balasundaram, How the UN failed Tamil Civilians in 2009, 18th May, 2019  
https://www.aljazeera.com/indepth/opinion/failed-tamil-civilians-2009-sri-lanka-190517134739867.html 

https://www.britannica.com/place/Sri-Lanka
https://www.channel4.com/programmes/sri-lankas-killing-fields
https://www.aljazeera.com/indepth/opinion/failed-tamil-civilians-2009-sri-lanka-190517134739867.html
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BBC5 and many newspaper companies also highlighted on like economic times6, New York times7 
and many more on it. But media took greater role when during the war crimes occurring people knew 
and some people went as a refugee through ships into neighbor country of India especially to the Tamil 
Nadu Rameshwaram during the time.                                                                                                                                                                                                                                          

CRIMES OCCURRED DURING GENOCIDE PERIOD 

1. Suicide Bombing 

2. Mass Shooting 

3. Use of Under Aged Soldiers less than 16 years especially 

4. Human Shields 

5. Rape 

6.  Forced Disappearance 

7. Shelling 

8. Denial of Humanitarian Aid especially essentials like water, medicine, vaccine for victim is nil. 

9. Armed Violence like Rape, Shooting, Forced Sexual Assault.  

10. Shelling into Innocent people at large.8 
 

A Crime against humanity of the above has occurred and many were International Humanitarian 
Violence as per the Rome Statue of International Criminal Court like Genocide9, Crime Against 
Humanity10, War Crimes11, Crime of Aggression12 and Elements of Crime13. 

 

MILITARY TOWARDS LTTE AND TAMIL MINORITY PEOPLE 

The Sri Lankan Army had high fight during war with LTTE and both of them were severally attacked 
usually the LTTE was good in bombing, naval, tracking skills. On the other hand the Army had good 
amount of army personnel, skills of shelling and other army equipment’s when compared to LTTE and 

the military army usually ignores the tamilians as well during the war if people found they usually 

 
5 https://www.bbc.com/news/world-asia-51184085  
6  https://economictimes.indiatimes.com/news/international/world-news/very-fair-to-say-sl-army-committed-genocide-
former-un-staffer/articleshow/62673044.cms 
7 https://www.nytimes.com/2013/02/28/world/asia/28iht-letter28.html 
8  Sri Lanka Campaign for Peace and Justice, Crimes Aginst Humanity in Sri Lanka’s Norther Province,  A Legal Analysis 

of Post – War Human Rights Violations, Published March 4, 2014  
9 Article 6, Rome Statue of International Criminal Court, 1998 
10 Article 7, Rome Statue of International Criminal Court, 1988 
11 Article 8, Rome Statue of International Criminal Court, 1988 
12 Article 8 bis, Rome Statue of International Criminal Court, 1988 
13 Article 9, Rome Statue of International Criminal Court, 1988 

https://www.bbc.com/news/world-asia-51184085
https://economictimes.indiatimes.com/news/international/world-news/very-fair-to-say-sl-army-committed-genocide-former-un-staffer/articleshow/62673044.cms
https://economictimes.indiatimes.com/news/international/world-news/very-fair-to-say-sl-army-committed-genocide-former-un-staffer/articleshow/62673044.cms
https://www.nytimes.com/2013/02/28/world/asia/28iht-letter28.html
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shoot them out. Many people were died due to this and many were live recorded in media channels as 
well. There was many martyred in LTTE as well. 14  

 

INTERNATIONAL HUMANITARIAN ORGANS AND ITS VOICE 

International NGO and Humanitarian Activist insisted upon this issues seriously, many people in world 
especially tamilians living in abroad were given high end voice to the UN on insisting the war crimes 
as well. But this is worse than any other country. Amnesty International is such NGO gave huge 
importance in this issues up they gave extensive report on it How the Genocide Started, Reasons behind 
and Finally how it was ended.15  

  

A NEED FOR FORMATION OF SPECIAL TRIBUNAL IN ICC 

There are many genocides happened till now. But out of which it is more pathetic in nature and people 
were highly misplaced or displaced in large nature and the severe thing is that high crimes was done 
against women child and pregnant women and large of them torched in the military premises as well. 
There is no hope of getting justice while this war had been occurred as well. A need for Investigator 
of Navaneetham Pillai is a voice who seen this scenario. There should a new Investigation should be 
assigned on Sri Lanka Genocide of Minority Tamils especially in International Criminal Court 
Tribunal in Coming Days.  

 

CONCLUSION 

In the Major problem here in the sri lanka war was they did not followed or obey the guidelines 
prescribed by ICRC – International Committee of Red Cross, OHCHR – Office of the United Nation 
High Commission of Human Rights  and the issues should be in serious in nature because people were 
young, children, women and elderly people at large. Many were people of Innocent at large.

 
14 Camilla Orjuela, Rembering genocide n the diaspora: place and materiality in the commemoration of atrocities in 
Rwanda and Sri Lanka,International Journal of Heritage Studies, Volume 26, 2020, Page Number – 439 to 453.  
15  Amnesty International, No fire zone: the Killing fields of Srilanka, 
https://www.amnestyusa.org/pdfs/NoFireZoneScreenguide.pdf ( April, 4, 2020, 5:07PM) 

https://www.amnestyusa.org/pdfs/NoFireZoneScreenguide.pdf
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SMART CITIES & CLIMATE CHANGE 

- Jitesh Kadian1 

 

ABSTRACT 

The United Nations is expecting that a total of 6 million people will live in cities by the year 2050, 
and as such the cities would consume around 70% of the global energy use, and the magnitude of 

challenges that cities face is at a phenomenal level and scale, thus as a result the resources would be 
depleted and strained faster and the drastic effects on climate change would be in an extreme 

hazardous position. In order to develop solutions, it is imperative to improve the livability of cities 
while vividly reducing resource consumption. There is a need for a city-wide smart, secure, and 

resilient transformation. Technological transformation is one option that governments can rely on to 
mitigate many of the risks and challenges they are facing including legal loopholes and issues. Thus, 

government officials must develop a road map for building smart cities, in order to leverage and 
integrate technologies to create real economic opportunities and provide for a better tomorrow in all 

aspects for the masses of society including law and order. 

 

WHAT IS A SMART CITY? 

A smart City is an urban agglomeration2 that uses various different categories of electronic data 
collection sensors to supply information which is used to manage assets and resources efficiently3, 
thus the data collected is processed and analyzed to monitor and manage the following, namely: - 

1) traffic and transportation systems; 
2)  power plants; 
3)  water supply networks; 
4)  waste management; 
5)  law enforcement; 
6)  information systems; 
7)  schools, libraries; 
8)  Hospitals; and  
9) Other community services. 

The very essence of a smart city concept inculcates information and communication technology4 
(abbreviated as ICT) and various physical devices connected to the network called internet of things 
(abbreviated as IoT) to optimize the efficiency of city operations and services and connect to 
citizens5thus, a smart city with the utilization of such technology enables the authority or the smart 
city officials to interact directly with both community and city infrastructure and to monitor what is 

 
1 Research Scholar, Jagannath University, NCR-Haryana 
2  A mass or collection of things; an assemblage 
3 Duncan McLaren and Julian Agyeman, Sharing Cities: A Case for Truly Smart and Sustainable Cities, 44-124 (1st 
ed.2015) 
4 It is an extensional term for information technology that stresses the role of unified communications and the integration 
of telecommunications (telephone lines and wireless signals), computers as well as necessary enterprise 
software, middleware, storage, and audio-visual systems, which enable users to access, store, transmit, and manipulate 
information. 
5 Boyd Cohan, The 3 Generations Of Smart Cities, https://www.fastcompany.com/3047795/the-3-generations-of-smart-
cities, (last Updated on 02/11/18) 
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happening in the city and how the city is evolving6.In layman words a smart city is more prepared to 
respond to any difficulties or externalities and challenges, due to the very fact that the ICT will enhance 
the quality, performance, and interactivity of urban services, in order to reduce cost and resource 
consumption and thereby increase the connectivity for the citizens and government7 and further smart 
city applications are developed for the management of urban flow, as to allow real time responses. 
Major technological, economic and environmental changes have generated interest in smart cities. 

 

WHAT IS CLIMATE CHANGE? 

Climate change refers to the change in average weather conditions or in the time variation of weather, 
within the context of extended or longer weather conditions. Climate change is the very change in the 
distribution of weather patterns wherein such change or alteration in weather pattern lasts for a period 
of time. Factors that cause climate change are given below: - 

1) Biotic processes; 

2) Variations in solar radiation received by Earth; 

3) Shit and movement of tectonic plates, and other natural phenomena 

4)  Manmade activities have been identified as primary causes of ongoing climate change, often 
referred to as global warming. 

 

HOW CAN SMART CITIES HELP IN CLIMATE CHANGE? 

Smart cities with sustainable technology can be the way forward as a tool to curb carbon and 
greenhouse gas emissions, more specifically ICT, as a tool that can help the nations worldwide to grow 
into low-energy/renewable energy users, as it is a proven fact, as per in accordance to the Ericsson 
Mobility Report, which has stated that ICT has the potential to curb global greenhouse gas emissions 
by 15% by 2030. Here, ICT enabled solutions in the form of smart grids and smart meters can deliver 
energy more efficiently, thereby making energy efficiency and consumption significantly enhanced in 
residential and commercial buildings per se, further smart grids can offer supply of energy via 
renewable energy sources such as wind and solar, thus energy can be optimized, thereby minimizing 
the peak demand and the requirements of a bigger grid infrastructure and improving our knowledge 
on how much energy we consume and how we can optimize the use by making it available to others 
through economical consumption and decreased use at low peak times8. ICT as a whole can be utilized 
in all major infrastructure areas including mobility and transport sector within the capacity of the smart 
cities making travelling more efficient, with the low energy and renewable fuel consumption in smart 
vehicles would render and provide huge opportunities to eliminate carbon emissions starkly and 
completely 9 .Further the US Green Building Council says that if new commercial buildings are 
constructed, they would consume 50% less energy, more than six million metric tons of carbon dioxide 
could be saved in a year for the buildings10, That is to say, it is as equal to more than  a million cars 

 
6Dr. Sam Musa, Smart City Roadmap, https://www.academia.edu/21181336/Smart_City_Roadmap , (last Updated on 
02/11/18) 
7 Nicos Omninos, What makes cities intelligent? , 77 (2nd ed. 2016) 
8 Smart City, Global Warming And Climate Change Can Be Overcome By Smart Cities, https://www.smartcity.press/smart-
city-strategies-for-global-warming/ (last Updated 2nd Jan,2018) 
9 Ib. 
10 USGBC , Benefits of Green Building, https://www.usgbc.org/articles/green-building-facts (last updated May,2018) 

https://www.academia.edu/21181336/Smart_City_Roadmap
https://www.smartcity.press/smart-city-strategies-for-global-warming/
https://www.smartcity.press/smart-city-strategies-for-global-warming/
https://www.usgbc.org/articles/green-building-facts
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moved off the roads each year. Further such implementations for solutions to energy efficient buildings 
depend on the following, namely: - 

1) Setting up power grids, at roof tops,  
2) Utilization of natural ventilation 
3) Insulation and daylighting – a part of the green building rating system11 
4) Enhancing the communities and neighborhoods of smart cities energy efficiency through the 

help of nature per se, to further curb greenhouse gas emissions, by the following means: - 
4.1) Green facades and, roofs; 
4.2) Neighborhood tree planting; 
4.3) Construction of parks and gardens  

The US Green Building Council has also demarcated that, LEED-certified buildings use 32% less 
electricity saving 350 metric tons of carbon dioxide emissions in a year12. 

Certain Sustainable development Goals can be achieved through Smart Cities such as: - 

1) Goal 7-Affordable and clean Energy 

2) Goal 8-Decent work and Economic Growth 

3) Goal 11-Sustainble cities and community 

4) Goal 13-Climate Action 

 

LEGAL ASPECT AND ANALYSIS: INADEQUACIES OF THE CURRENT REGULATORY 
FRAMEWORK WITH REGARD TO SMART CITIES 

Implementation and Challenges 

The smart city projects will be implemented at the city level through Special Purpose Vehicles13 
incorporated as limited companies under the Companies Act, 2013. They will be responsible for the 
project appraisals, approvals, release of funds, implementation, evaluation and monitoring. The 
fundamental issue in regard to the implementation and execution of Smart Cities arises from the PPP14 
in project execution. It is estimated that the mission for financing smart cities in India would amount 
to a staggering 150 billion USD15 from the private sector per se, thus such investment will help in the 
development of sophisticated technologies such as the internet of things and Machine to Machine, 
which refers to wireless communication b/w devices and networks16. On that note, it raises a paramount 
concern of fundamental issues such as privacy, data sharing, protection of sensitive personal 
information, cyber hacking, identity theft among many other things, but on another note, the Ministry 
of Electronics and Information Technology of India released a policy document for internet of things 
and Machine to Machine technologies along with a National Cyber Security Policy, 2013. It is 

 
11 Dr. Brahmanand Mohanty , Buildings: Policy recommendations for the development of eco-efficient infrastructure, (Nov 
8, 2018), https://www.unescap.org/sites/default/files/3.%20Green-Buildings.pdf  
12 Supra note (9 at 6) 
13 A special purpose vehicle/entity is a subsidiary company with an asset/liability structure and legal status that makes its 
obligations secure, even if the parent company goes bankrupt. 
14 public private partnerships 
15  "Over $150 billion investments required for smart cities: Deloitte", The Economic Times (Feb 03,2016) 
http://economictimes.indiatimes.com/articleshow/50791945.cms?utm_source=contentofinterest&utm_medium= 
16 The National Telecom Policy, 2012, which is the overarching guiding policy for telecommunication and technology in 
India, includes IoT and M2M technologies as new technologies that improve public welfare and offer tremendous growth 
opportunities. 

https://www.unescap.org/sites/default/files/3.%20Green-Buildings.pdf
http://economictimes.indiatimes.com/articleshow/50791945.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=cppst
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noteworthy that none of these policies have been implemented by the government yet17. Prior to roll-
out of project proposals, the government would need to ensure a stable and predictable regulatory 
environment including a re-visit of information technology laws. 

The Current Legal Framework 

The Information Technology Act: The IT Act, governs the very scope of the internet activity in India, 
it was implemented to provide legal recognition to electronic transactions, validate digital contracts 
and regulate online services18, here  smart cities development will witness different entities dealing 
with networks, designs, software, manufacturing of devices, among other things19, thus, there would 
be a huge set of unstructured data analyzed computationally to understand patterns relating to human 
behavior also known as Big Data, however under this Act, Data has been defined as “data means a 
representation of information, knowledge, facts, concepts or instruction which are being prepared or 
have been prepared in a formalized manner, and is intended to be processed, is being processed or 
has been processed in a computer system or computer network, and may be in any form (including 
computer printouts magnetic or optical storage media, punched cards, punched tapes) or stored 
internally in the memory of the computer.”20Clearly, the definition does not consider the implications 
of Big Data which comprises of varied sets of data which will be stored and processed by 
government(s), private organizations and individuals. The rise in Big Data would pose new security 
challenges relating to personal information and privacy. Further, the term "cyber security", which is 
defined as protecting information, equipment, devices, computer resource from unauthorized access, 
disclosure, disruption, modification and destruction must be adaptive to the evolving nature of security 
risks as the advent of smart cities could lead to criminal activities that are beyond the scope of the 
current definition. Thus, we need necessary amendments as per the current scenario and beyond.  

The National Cyber Security Policy, 2013 

This policy recognizes cyber space as a pivotal and critical sector which it further aims to build such 
a secure mechanism at national and sectoral levels, wherein such policy recommends the following: - 

1) Establishment of a National Critical Information Infrastructure Protection Centre responsible 
for mandating security practices related to design, acquisition, development and use of 
information;  

2) A nodal agency to coordinate all matters of cyber security;  
3)  To designate a Chief Information Security Officer, to lead the internal security measures in 

organizations;  
4) encourages collaboration between the government and private sector to enhance open standards 

for certified IT products; and 
5)  Jointly develop a cyber security framework with other countries that recognizes the 

applicability of international law and the UN Charter.  
E-Governance and The Right to Privacy  

Smart cities would involve communication among devices with little or no human intervention. 
Services will be delivered over networks on real-time basis to be used for differing purposes. The 
current Rules require a body corporate to obtain consent in writing to collect data from the provider 

 
17 As per the National Cyber Security Policy,2013 
18 Arijita Kakati, Smart Cities: Need For A Regulatory Framework, 
http://www.mondaq.com/india/x/565764/new+technology/Smart+Cities+Need+for+a+regulatory+framework (last 
Updated Feb 6,2017) 
19 Ib. 
20 Section 2(1)(t) 

http://www.mondaq.com/india/x/565764/new+technology/Smart+Cities+Need+for+a+regulatory+framework
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of sensitive personal data. The variety and the velocity of data exchanged in the context of smart 
cities will make this an unfeasible exercise. 
 

 

GOVERNANCE OF SMART CITIES 

Smart cities from a certain point of view should have a clarification on its status whether it is merely 
a functional city or have a constitutional mandate under an Act, such as the Special Economic Zones 
Act, thus, since smart cities will be key in generating, manufacturing of goods, it would be a good 
option for having a regulatory framework set in place for smart cities specifically. Further municipal 
governments can play a vital role during implementation and creating synergies with the existing city. 
A common authority will command citizen participation, ownership and global brand equity for both 
the parent city and the Smart City and could lead to a new sunrise for the urban bodies in the modern 
history of India 21 .Furthermore there needs to be some establishment of balance of roles and 
responsibilities, that is to say, there needs to be a balance of roles and Centre, state, local governments 
and the private sector for integration of several systems. The roles and responsibilities of the private 
sector must also be defined such as which ICT provider is most suitable on the basis of merit and 
expertise, in order to render their basic services and infrastructure, even though the fact that ICT 
services comes at the end of the fruition on of project, their technical inputs must be inculcated 
beforehand before the execution of finalized blueprints, also there can just be single entity providing 
the technological services as because it would be technically unwise, financially risky and a major 
managerial challenge22. PPP must support a wider participation from the private sector on multiple 
criteria’s, which would allow joint bidding, and possibly sub-contracts to local enterprises. The 
Government also needs to devise a criteria how greater number of cities could participate – like in 
JNNURM23, considering their administrative and population profile, or based on local public needs, 
political demands, business interests, and so forth and so on.  

 

CONCLUSION 

Currently there are no laws governing the ambit of Smart cities specifically, the legislators must amend 
current Acts to align with the scope and objectives of the smart city program and also examine the 
feasibility of developing a comprehensive law on cyber security privacy, data protection and 
standardization of equipments. This can be achieved through amendments in the Act and a new set of 
rules and guidelines or establishment of a new Act that addresses the aforesaid challenges.  

The success of these projects depend on the strong collaboration b/w the private entities and 
governments. In order to minimize the negative it is utmost essential that legislature and policymakers 
establish and develop clarity in the present regulations to bring in investors’ confidence thus 

maximizing the very purpose of smart cities and humanize the cities in developed state which is 
economically viable, bring in a holistic approach to modernizing the present generation to reduce the 
cascading flow of our carbon foot-print and also in achieving our Sustainable development goals. 

 

 
21 Mahendra Sethi, Smart Cities in India: Challenges and Possibilities to attain Sustainable Urbanisation (Nov 8, 2018), 
https://www.researchgate.net/publication/314238432_Smart_Cities_in_India_Challenges_and_Possibilities_to_attain_Su
stainable_Urbanisation 
22 in case of new projects 
23  Jawaharlal Nehru National Urban Renewal Mission was a massive city-modernisation scheme launched by the 
Government of India under Ministry of Urban Development. 

https://www.researchgate.net/publication/314238432_Smart_Cities_in_India_Challenges_and_Possibilities_to_attain_Sustainable_Urbanisation
https://www.researchgate.net/publication/314238432_Smart_Cities_in_India_Challenges_and_Possibilities_to_attain_Sustainable_Urbanisation
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ORIGIN & PROGRESSION OF LAW OF INSANITY IN INDIA & 
NECESSARY CHANGES 

- Devamshu Behl1 

 

ABSTRACT 

The fourth chapter of the Indian Penal Code,1860 deals with numerous defences which may operate 
as an excuse where the culpability of the accused is negated, and he is totally excused from the 

consequences of conviction and sentencing2. 

There are two major principles that may be said to underlie these general exceptions to liability. 
First is that the facts surrounding the commission of the act amount to a legal justification for its 
commission and second that the circumstances have made it clear that there was no existence of 

mens rea. Under criminal law, the mens rea has much importance in judicial system of every country 
and it is the basis of punishing or acquitting a person. If an offence is committed in the presence of 
mens rea, the act is punishable and if absence of mens rea is found, the alleged person is acquitted 

honourably. 

Hence all the acts done under the circumstances mentioned in Section 76 to 106 don’t amount to any 

offence mentioned under the IPC,1860. 

Section 105 of the Indian Evidence act, 1872 strictly mandates the court that when the accused 
claims his case within any of the general exceptions of the code or within any special exceptions or 

proviso contained in any other part of the same code, in any other law the court shall presume 
absence of such circumstances the burden of proving the existence of those circumstances are on 

him. 3 The same was held by the Supreme court in State of Madhya Pradesh v. Ahmadulla4 i.e. 
burden of proof lies on the party claiming insanity. 

The paper further focuses only on Section 84 of the IPC and discusses its origin, progression, 
Judicial interpretation and makes few suggestions while comparing it to defence of insanity all over 

the world. 

 

ORIGIN AND PROGRESSION OF THE DEFENCE OF INSANITY 

Defence of Insanity in a criminal prosecution is embodied in Section. 84 of the Indian Penal Code. 
The section runs as follows- 

“Nothing is an offence which is done by a person who, at the time of doing it, by reason of unsoundness 
of mind, is incapable of knowing the nature of the act, or that he is doing what is either wrong or 
contrary to law.”5 

This section is a direct adoption of the McNaughtens rules which were established in the case of R v. 
McNaughten,1843. This case laid down the principle that no one who did not understand the nature of 
the act or did not know that the act is wrong should not be punished.6  

 
1 Student, 3rd year, Jindal Global Law School 
2 K. N. Chandrasekharan Pillai “General Principles of Criminal Law” (2003) pp. 264. 
3 Section 105- Indian Evidence Act, 1872. 
4 AIR 1961 SC 79 
5 Section 84, Indian Penal code, 1860. 
6 Law Commission of India, 42nd Report-Chapter IV IPC. 
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In the draft penal code of India, Lord Macaulay suggested two sections (66 and 67), Section 66 stating 
that ‘nothing is an offence which is done by a person in a state of idiocy’ and Section 67 stating that 

‘nothing is an offence which a person does in consequence of being mad or delirious at the time of 
doing it’ to deal with insanity. The Law Commissioners replaced there two provisions and adopted a 

concise form of the McNaughten rules.  

The Hon’ble Supreme Court in S. Sunil Sandeep v. State of Karnataka7 gave the following principles 
to be kept in mind while applying Section 84: - 

"(a) every type of insanity is not legal insanity; the cognitive faculty must be so destroyed as to render 
one incapable of knowing the nature of his act or that what he is doing is wrong or contrary to law;(c) 
the burden of proof of legal insanity is on the accused, though it is not as heavy as on the 
prosecution;(d) the Court must consider whether the accused suffered from legal insanity at the time 
when the offence was committed;(e) in reaching such a conclusion, the circumstances which preceded, 
attended or followed the crime are relevant considerations; and (f) the prosecution in discharging its 
burden in the face of the plea of legal insanity has merely to prove the basic fact and rely upon the 
normal presumption of law that everyone knows the law and the natural consequences of his act. The 
court also held that “Medical insanity should be distinguished from legal insanity. Legal insanity would 

always be different from eccentricity or changed behaviour” 

There exists a major difference between the medical and legal insanity and it is only the latter which 
acts as a defence and exculpates an accused person based on the law.8 While the Medical insanity deals 
with the person’s previous and present conduct and behaviour the legal insanity takes into account that 
the wrong-doer must be under unsoundness of mind at the time of the crime, and that  he does not 
know its nature and consequences. Therefore there can exist no legal insanity unless the cognitive 
faculties of the accused are impaired to such a degree that he is completely incapable of understanding 
the consequences of his acts.9 Also mere presence of circumstances like absence of motive, want of 
pre-arranged plan and accomplices, strange behaviour and ferocity in commission of crime are not 
sufficient to satisfy the requirements under the S. 84. 10 Also, the history of earlier mental derangement 
is not by itself enough to bring a case within S.84.11  

 

FORTY SECOND LAW COMMISSION REPORT ON DEFENCE OF INSANITY 

In Law Commission of India’s 42nd Report where they focused on the Indian penal code there were 
multiple suggestions to amend the Section 84 giving the reasoning that the principles that it is based 
on is totally outdated and that even the country from which it originated had accepted its dynamic 
nature and moved beyond its rules.  

The report stated that the McNaughtens rules were heavily criticized by medical professionals and 
several jurists as they were based on misconception of the nature of insanity. The report also briefly 
discussed about the ambivalence nature of the term “unsoundness of mind” which appears to be much 

broader than the term “disease of mind” used in McNaughtens test. The term seems to be heavily 
archaic by the current standards of medical and psychiatric definitions and not suitable for a legal 
section. Despite it relating to loss of cognitive function and in broader scenario to mental illness yet in 
some situations it may be exclusive to both.   

 
7 1993 Cri LJ 2554 
8 Laxmi V. State AIR 1959 ALL. 534 
9 Raju, Penal Code, p.286.  
10 State of Kerela V. Ravi Kumar, 1978 Ker. L. T. 177 
11 Ashok Dattatraya V. State of Maharashtra, 1993 Cr. LJ 1416 (BOM) 
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Also, there are several mental disorders which lead to loss of cognitive function at various degrees. 
Diseases like anorexia and clinical depression are not covered under the Section 84 which at certain 
degrees may lead to loss of cognitive function. On the contrary diseases like bipolar disorder or 
Alzheimer’s which are accepted under Section 84 may not always cause a loss of cognitive function 

while the accused commits the crime. 12  Therefore, sometimes people who are lucid while committing 
the act may not be held accountable for their actions while mentally ill patients on the other hand may 
get incarcerated unfairly by the Criminal Justice System.13 

Another issue which was raised by the Law Commission Report was that the development of the 
“Irresistible Impulse” test in the United Kingdom Law and its incorporation into the homicide laws. 
This proposition however was rejected as they argued that the current section covered most eventuality 
and that the irresistible impulse did not constitute insanity or unsoundness of mind. This assertion 
made by the commission is completely wrong as there are multiple medical circumstances were there 
may be loss of cognitive function to a degree due to some “irresistible impulse” causing the accused 

to commit the act. 14 

 

INTERNATIONAL PERSPECTIVE OF INSANITY AS A DEFENCE 

In South Australia the Criminal Law Consolidation Act 1935 (SA) Australia the section 269C deals 
with the defence of Insanity/mental competence. According to the section a person is mentally 
incompetent to commit an offence if, at the time of the conduct alleged to give rise to the offence, the 
person is suffering from a mental impairment and, in consequence of the mental impairment if the 
person does not know the nature and quality of the conduct; or does not know that the conduct is 
wrong; or is unable to control the conduct. 

 The Swiss Penal Code15 provides that ‘any person suffering from a mental disease, idiocy or serious 

impairment of his mental faculties, who at the time of committing the act is incapable of appreciating 
the unlawful nature of his act or acting in accordance with the appreciation may not be punished. 

 Penal Code of France16 provides that “there is no crime or offence when the accused was in state of 

madness at the time of the act or in the event of his having been compelled by a force which he was 
not able to resist.” 

In Canada, the defence of mental disorder is codified in section 16 of the Criminal Code. In order to 
establish a claim of mental disorder the party raising the issue must show on a balance of probabilities 
first that the person who committed the act was suffering from a "disease of the mind", and second, 
that at the time of the offence they were either 1) unable to appreciate the "nature and quality" of the 
act, or 2) did not know it was "wrong".  

Upon comparison it can be noticed that these laws are much broader and more dynamic than section 
84 of the Indian penal code. Like Swiss Penal Code, s. 10 states that ‘any person suffering from a 

mental disease, idiocy or serious impairment of his mental faculties” is much broader and is better 
suited for the defence of insanity.  

 

COMPARATIVE ANALYSIS OF INDIAN AND ENGLISH LAW DEFENCE OF INSANITY 

 
12 Dr. Madhusudhan, S. Vaniprabha “The Insanity Defence- An analysis with special reference to section 84 of the Indian 
Penal Code” 
13 Dr Rastogi, Prateek “Section 84, IPC: An Analysis” 
14 Law Commission of India, 42nd Report-Chapter IV IPC. 
15 Section 10 
16 Article 64 
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In-spite of defence of insanity being based on the same principle in both the countries yet with time a 
lot has changed in the interpretation and a lot has been added to the same in the country where it was 
developed. 

 Diminished responsibility has a very close relationship with the offence of insanity since in involves 
the mental state of the accused. This defence has been emphasized by the English criminal law under 
the Homicide Act, 1957 yet Indian criminal law does not have a single statutory defence of diminished 
responsibility.17 The same is apparent from the Section 300 of the Indian Penal Code which relates to 
the offence of murder. There are five special exceptions for the offence of murder but none of them 
refers to the plea of diminished responsibility. 

The English law classifies Automatism into two parts that are non-insane automatism and insane 
automatism. Under the non-insane automatism, the law grants a direct acquittal of the accused without 
any special provisions for state intervention after the acquittal, whereas the acquittals under the defence 
of insane Automatism are followed by the state interventions in form of the medical care of the 
accused. While the Indian Penal Code has not expressly recognized the concept of voluntariness and 
its subset of automatism.  

Also, the Royal Commission on Capital Punishment though first rejected the doctrine of irresistible 
impulse and largely discredited and inherently inadequate yet adopted it in its final recommendation 
while there is no change of the same in India.  

 

SUGGESTIONS 

The laws in Indian with regards to insanity as a defence have been static and the courts have not been 
able in view of the statutory provisions in the S84 to strike new grounds for its interpretation during 
the past one hundred and fifty-eight years that the court has been in opinion. While both the 
commentators on the law as well as the judicial tribunals have refused to face the problem of revision 
of the law although they have not always failed to. 

After analysing the origin, progression, judicial interpretation and after comparing it with a number of 
countries these are the following suggestions I deem necessary as Section 84 might have been ahead 
of its curve in 1860’s yet with time there are some necessary changes which are needed for a better 

justice system. 

1. Less Importance needs to be given to McNaughtens Test 
Despite of Law Commissions taking note of the strong criticism against the McNaughtens Test 
and principles, yet it did not recommend any change. England where the same originated has 
undergone a sea of change and the same test does no longer dominates this branch of the 
Criminal Law. The McNaughtens rules are based on obsolete and misleading conception of the 
nature of insanity, since insanity affects a lot more than just cognitive faculties of the person. 
Hence the court needs to give less importance to the McNaughtens test and a new more 
inclusive and dynamic test needs to be adopted.  
 

2. Well Defined Definition of the term “Unsoundness of Mind” 
A well-defined definition of the term “unsoundness of mind is needed” so that several 

controversies and confusions which arise in its interpretation can be avoided. Also, a proper 
definition will lead to a reduced ambiguity of the section and will help judges serve justice in 
a more efficient and effective manner 

 
17 Sutherland, Reid and Thompson, ‘Discussion Paper on Insanity and Diminished Responsibility’(2003) 122, Scottish 

Law Commission, Edinburg University. 
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3. Examination by a Psychiatrist should be mandatory: 

In any case where a person is claiming the defence of insanity an examination by a professional 
Psychiatrist should be mandatory as it will help judge getter a better direction of judgement 
and as fate of an individual will no longer depend on opinion of one judge. 
 

4. Incorporation of Partial Defence of Diminished Responsibility: 
Section 84 of the Code shall be amended to incorporate the partial defence  
of Diminished Responsibility for the insane persons committing murder. This change shall be 
made on the equal footings with the defence of diminished responsibility as it is been accepted 
under the defence of insanity as specified under the English criminal law. 
 

5. Automatism: 
the scope of Section 84 shall be expanded to incorporate the defence of automatism under the 
defence of unsoundness of mind, in the similar manner in which the English criminal law 
system recognizes it. 
 

6. Irresistible Impulse: 
In numerous foreign countries several cases have been decided and have given successful 
defence of irresistible impulse. Even in the United States the McNaughtens doctrine prevails 
in most of the states. But in some others the rules have been extended to include “irresistible 

impulse” 18 In the recent case of State V. White held that a person may be exempt from liability 
if his case falls within the McNaughtens test or if he has been deprived of or lost the power of 
his will which would enable him to prevent himself from doing the act. Even in India the plea 
of Irresistible impulse needs to be taken into consideration as in many cases it will lead to a 
better justice system. 
 

7. Making the Section broader and better suited for the defence of insanity: 
the Indian Government may also look at the provisions of the other countries relating to 
insanity. Swiss Penal Code, s. 10 states that ‘any person suffering from a mental disease, idiocy 

or serious impairment of his mental faculties, who at the time of committing the act is incapable 
of appreciating the unlawful nature of his act or acting in accordance with the appreciation may 
not be punished'. This provision is much broader and is better suited for the defence of insanity.  

 

After taking suggestions into account I would like to redraft the section 84 into: - 

“A person who due to unsoundness of mind was unable to judge the nature or consequences of his act, 
or is incapable of appreciating the unlawful nature of his act cannot be convicted for the crime after 
approval of a medical expert on the same” 

Also, a new section defining Unsoundness of mind needs to be added.

 
18 Burdick: Law of crimes vol.1 p. 283. 
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DISSECTION OF RECENT JUDGMENTS: CITIZENRY AS THE MEAT & 
POTATOES OF SYSTEM 

- Tania Khurana1 

 

ABSTRACT 

The cardinal decision of encompassing privacy as a constitutional right, knuckling down on the 
issues about gender and sexuality rights by responding to the petitions filed by gay and lesbians 

leading to the decriminalization of Section 377 (partly), making the child marital rape as a criminal 
offense, empowering women and providing them equal rights, like raising the issue of triple talaq, 
rescinding the ban followed from ages by the Hindu community on women of menstruating age for 

entering the Sabarimala Temple, etc. these are some of the sculptures of art represented by the 
legislature and judiciary collectively to reform the society with this running time. This article 

discusses some of the recent judgments which helped the nation in achieving its glory. Sweeping the 
board of previously followed practices and rituals (like Sati) has never been an easy task for the 

government; it had to face a lot of opposition while enforcing these changes because the other end of 
thread lies with the public. 

 

ADULTERY LAW 

Section 497 of the 158-year-old IPC, adultery law has been under debate for the last few years; 
arguments such as 497 are patriarchal, unmarried women do not include adultery, provision considers 
women to be men's property, no rights granted to women to sue their husband for adultery, etc. 

Section 497 was quashed on many grounds finding it unconstitutional and violating Articles 14, 15 
and 21 of the Indian Constitution. The Sowmithri Vishnu (supreme), V. Revathi (supreme) and W 
decisions. In this Kalyani (supra) is overruled.2 Yet it is mentioned in this judgment that adultery can 
be a basis for divorce and a civil offense. The judges also made short comments on this pertaining 
issue. 

It should also stay noted that the following law does not only discriminate against women but also 
infringes the rights to equality as men under Section 497 because he has not held given the right to file 
an adultery case against her father. 

The Supreme Court only ruled out a section because the wife did not give equal protection to sue her 
husband, but no one was aware of the child born out of that adulterous relationship. The most affected 
party is the child who would be seen as illegitimate, leading to an unknown future. 

Due to the suppression of adultery law, it left the husband and the wife with no other option but to 
dissolve the marriage by making adultery their ground. In other words, it can say that this act proved 
to be a setback for the Hindu sacrosanct (marriage). These dissenting consequences need to act 
judicially assessed and considered to turn things around in a harmonious manner. 

As stated by CJI, adultery may not be the cause of an unhappy marriage, but it would be the result of 
an unhappy marriage.3 

 

 
1 Student, 4th year, Raffles University, Neemrana, Rajasthan 
2 Joseph Shine v. Union of India, 2018 
3 Ani, Adultery may not be the cause of unhappy marriage, but can be the result: SC (September 28, 2018, 01:40 IST),  
appy-marriage-but-can-be-the-result-sc-118092800041_1.html. 

https://indiankanoon.org/doc/1833006/
https://www.business-standard.com/article/current-affairs/adultery-is-not-a-crime-section-497-of-ipc-unconstitutional-sc-118092700259_1.html
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SECTION 377: DECRIMINALIZED BY LAW BUT TO BE BROUGHT FORTH BY THE 
HOI POLLOI 

This issue was first raised in 2001 by the NGO Naaz Foundation, the petitioner approached the Delhi 
High Court, which passed the 2009 judgment decriminalizing consensual sex between homosexuals. 
However, in 2013, the Supreme Court restored and granted Section 377 a facelift to the crime. 

On 6 September, five judges of the Supreme Court unanimously read the British-era law that 
criminalized consensual homosexual sex in India. The Supreme Court overruled the Suresh Kaushal 
verdict of 2014, which overturned the Delhi High Court ruling on the decriminalization of sex between 
consenting adults in same-sex relationships.4 

Finally, the Supreme Court of Justice Dipak Mishra ruled on 6 September 2018 that the criminalization 
of Section 377 had violated Sections 14, 15, 19 and 21. It also specified that the consent should be 
free, i.e. voluntary (without the use of force, such as intimidation, coercion, induction).  

The bench comprised of Justices D.Y. Chandrachud, Rohinton F. Nariman, Indu Malhotra, A.M. 
Khanwilkar lead by Chief Justice of India Dipak Mishra gave concurring judgment. 

The law made the first blow, but there are still some incoherencies in society that stop this 
transformation. Although the decriminalization of Section 377 brought much joy to homosexuals, such 
happy faces would only last longer if it accelerates. Every citizen needs to realize the gravity of the 
impact that homosexuals are experiencing because their orientation is not accepted. The unusual look, 
the unpleasant treatment their bosses are giving, the people who are making fun of them, the abuse 
they have to go through every day, etc. All of these outlandish acts make them feel uncomfortable and 
mentally affect their life, leading to losing social contact, depression, etc. 

 

BUCKLING DOWN TO ROOT CAUSE RATHER THAN PUTTING THE ACCENT ON 
CRIMINALIZATION OF BEGGING 

The court knocked out the provisions laid down in the Bombay Prevention of Begging Act, 1959 which 
also extends to Delhi in the landmark judgment of Harsh Mander v. Union of India, W.P. (C) 
10498/2009 and W.P. (C) 1630/2015 (Delivered on August 8, 2018) stating these provisions (Sections 
4, 5, 6, 7, 8, 9, 10, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28 & 29) to be 
unconstitutional and violative of Article 14,19 (1)(a), 21.   

No one is a born beggar; the conditions and the situation leave them with no choice but to walk around 
and beg. Why can the offense be deemed bad; poverty and insufficient implementation of government 
schemes that make homeless poor people? Even basic needs (shelter, food and clothing) are not met 
by the government. The Indian government's plan, 'Sab ka Saath, sab ka Vikas,' together with all, 
development or all, is at odds with the growing poverty in the nation that gives rise to begging. Instead 
of criminalizing beggars, it is necessary to pass strict laws that stop the increasing percentage of 
beggars, punish the authorities. Instead of criminalizing beggars, it is necessary to pass strict laws that 
stop the increasing percentage of beggars, punish those who form beggars in their professions and 
provide rehabilitation institutions for those who are victims of poverty. Opting for rehabilitation 
centers rather than jail and counseling the beggars of all the straits which they go through, providing 
them better alternatives to meet the vital needs. The masses also need to contribute to eradicating 

 
4 Section 377 partially struck down: Supreme Court decriminalizes consensual sex between same sex adults (06/09/2018), 
https://hrln.org/section-377-partially-struck-down-supreme-court-decriminalises-consensual-sex-between-same-sex-
adults/. 
 

https://hrln.org/section-377-partially-struck-down-supreme-court-decriminalises-consensual-sex-between-same-sex-adults/
https://hrln.org/section-377-partially-struck-down-supreme-court-decriminalises-consensual-sex-between-same-sex-adults/
https://hrln.org/section-377-partially-struck-down-supreme-court-decriminalises-consensual-sex-between-same-sex-adults/
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poverty from the nation, by changing their negative behavior towards poor, not encouraging beggary 
or any act which may add on a block to the continuous growing building of poverty. 

 

TIME FOR GOVERNMENT TO UNDERSTAND THE DIFFERENCE BETWEEN BEING 
ALIVE AND A WALKING CORPSE 

 Durjan Singh (Durjan Singh vs. Govt. Of NCT of Delhi W.P. (C) 6734 of 2016) became the first man 
to be compensated (7 lakhs) for the acid attack but the question is does it makes a difference; the rate 
of acid attacks is still the same and most of the victims are females. 

States such as Haryana, UP, Delhi and Punjab that have low sex ratios are those with the highest share 
of acid attacks. Most of the victims, such as Anu Mukharjee, have to wait for justice. According to a 
non-profit group, 250-300 cases of acid attacks are reported every year despite the existence of strict 
laws on the sale of acids and provisions for the punishment of the guilty parties. Even males do not 
protect from this wrenching act. In countries like the United Kingdom, figures for 2016 found that four 
out of every five victims were people.  

In 2016, India recorded 300 attacks but many go unreported so that the actual number could exceed 
1,000, according to Acid Survivors 'Trust International based in the United Kingdom.5 

In the case of Parivartan Kendra vs. UOI & Ors. (WP (CIVIL) No. 867/2013), the PIL on Acid Attack 
Cases, Supreme Court included acid attack victims in the disability list. 

Acid is oversubscribed in some parts of India and is sold even in restricted areas, but there is no action. 
The offsetting quantity won't be able to overpower the suffering, the broken dreams, and thus the flash 
inside the arrangement a girl needs to experience whenever she appears in the mirror. The victims will 
have to go through this harrowing experience of 30-50 surgeries unless the government starts treating 
the attackers harshly and ensure proper implementation of laws formed for victims. There are several 
gaps in the legislation itself as it covers only the victims blinded by the acid attackers, not every victim 
has to suffer solely from the same disability; some other kind of disfigurement may occur. The low 
level of conviction in India and the simple granting of bail in Indian courts are also another factor that 
acts as a stumbling block. The number and substance of the question lie in raising children, what 
remains taught to them. 

 

CONCLUSION 

If it's the 2013 pre-eminent sentencing amendment or landmark decisions like M.C. Mehta against 
child labor, SC against female foeticide, a rise in the number of committees set up to support the needy, 
handiness to the person with a disability in public areas and the above review is some of the decisions 
under which the State and the judiciary have jointly tried to devise laws for the advancement, growth, 
and development of the nation. Like meat and potatoes, the amount and substance of law enforcement 
are the basis of the nation, i.e. the people. Like the ruling of the Dahi handi court stating the height of 
the hand and the age of the people participating in the festival, the mob was strongly opposed, resulting 
in an incongruous situation resulting in the system's collapse. So, unless citizens lend the government 
a helping hand to make this country a better place to live, there can be no law. Laws can only impose 
a duty on every citizen to follow, but their rate of implementation is once again on the public. Like 
some universities and organizations, for example, they want to lay down strict laws to stop smoking, 
alcohol consumption and other drugs, but strict action will not work unless young people understand 
that it is to improve them. The one who wants to commit a wrongful act can find any source to execute 

 
5  Sujoy Dhar, Acid attacks against women in India: Incidents up; survivors fight back (July 27,2017, 7:00 a.m.), 
https://www.usatosday.com/story/news/world/2017/07/27/acid-attacks-women-india-survivors-fight-back/486007001/. 

https://hrln.org/mc-mehta-vs-state-of-tamil-nadu-and-ors/
https://hrln.org/mc-mehta-vs-state-of-tamil-nadu-and-ors/
https://hrln.org/voluntary-health-assn-of-punjab-v-union-of-india-and-others-2016-10-scc-265/
https://hrln.org/supreme-court-directs-important-steps-forward-in-accessibility-for-persons-with-disabilities-in-public-places/
https://www.thehindu.com/news/cities/mumbai/Dahi-Handi-SC-says-no-to-minors-human-pyramid-height-capped-at-20-feet/article14574448.ece
https://www.usatosday.com/story/news/world/2017/07/27/acid-attacks-women-india-survivors-fight-back/486007001/
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it. Neither the government nor the judiciary can keep a check over every citizen of a country. All they 
can do is to lay down rules, regulations, enact new laws and amend the older ones to ensure change 
necessary with time for growth.
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DISABLED & THE LAW IN INDIA: A GLOBAL PERSPECTIVE 

- Paran Singh1 

 

ABSTRACT 

This paper commences by discussing the brief background of the origination disability law in India. 
Henceforth it goes onto describe the different legislation that were brought in after the independence 
and there individual impact on the disabled from then till now. Majorly, this paper highlights major 

comparisons and differences between the two major laws on disability in India and how the later 
shifts the burden from Non-government organization to the governmental organizations and the 

private players in the market 

 

INTRODUCTION 

Disability in India was always sculpted as a topic which is more inclined towards charity and welfare. 
Non-Governmental Organizations and the concept of Voluntarism brought about awareness in the 
capability and the talent that disabled muster within themselves. Since then till now, various 
governments have brought about legislations that cater to the needs of the disabled. This paper 
illustrates the changes that were brought about in the sphere of disability which talks about the 
Disability Rights Movement, the diverse nature of disability and its presence in various acts, old and 
new legislations enacted to provide benefits to the disabled, comparison between legislations from 
different jurisdictions and the challenges that are still faced by the disabled population of India.  

Disability Rights Movements (DRMs) like every other movement in the post-independence era was 
formed by the amassment of the all the groups and individuals with disabilities. In a country like India, 
disability was always seen as a social and cultural stigma which was also categorized as poverty and 
inability to perform a task. The said ideology was procured by the people from the western countries 
where the infamous world leader Adolf Hitler killed people with disabilities as he presumed them 
incompetent to perform a task. Colonization of India also led to disparity in the minds of the people 
where the Britishers did not treat disabled Indians as equals because they could not perform functions 
that the other Indians could and was never thought of as an issue. The fight of DRMs was mainly 
between society and the culture that was practiced, the families having disabled children or members 
also faced discrimination in various spectrum like jobs opportunities. The Politicians never considered 
disability as a serious issue and lack of leadership in the DRMs prolonged the process of getting any 
support from the government. There have also been incidents reported the public have discriminated 
people with disabilities when they were born and people who sustained disability due to an accident.  
NGOs have always been the front runners in providing monetary and social support to the people with 
disabilities. NGOs have also been active in participating in various DRMs where they have 
congregated various topics with disability like discrimination and poverty. Baba Amte, a renowned 
social activist with the help of various NGOs gave DRMs a recognized leader and face due to which 
the public and the government started treating disability as an issue.  

There are various articles in our constitution that indirectly support and cater to the needs of the 
disability. Article 14 guarantees equality before the law and Article 15 prohibits discrimination on any 
grounds whatsoever including discrimination on the basis of disability. Article 15(2) states that no 
citizen shall be subject to any kind of restriction, condition, disability or liability for accessing and 
using any of the public transport, restaurants, hotel, or any area which is government funded and open 
to the public. Unlike India, People with disabilities in the West have faced discomfort in getting access 

 
1 Student, BBA LLB, O.P Jindal Global University 
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to public transport and shops wherein the shopkeepers prohibited the entry of guide dogs which created 
a lot of inconvenience for the people who had visual impairment, this led to enactment of various Anti-
Discrimination Laws.  

Last decade of the millennium brought in various changes in the rights of the disability sector in India. 
Some of the acts that were enacted were: 

1. The Rehabilitation Council of India Act 1992- This act regulates the selection, training and 
procedural protocols of the professionals that work in the rehabilitation sector. The said act was 
enacted gave statutory powers to the Council to perform functions mentioned under the act such 
as recognition of the qualifications that are granted by various Universities in and outside India. 
With recent amendment in 2000 the government by foreseeing the welfare of the persons with 
disability gave additional responsibility to the council to promote research and find cures for the 
disabled.  

 
2. The Persons with Disabilities (Equal Opportunities, protection of Rights and full 

Participation) Act 1995 – This act was the grundnorm and the first to be established that gave 
certain rights and reservation to the persons with disabilities. It reserved 3% of the seats for 
disabled people in the educational institutions, government posts and which were categorized 
hereunder:  

i) Low vision or blindness  
ii) Hearing or locomotor disability  
iii) Cerebral palsy  

The Act provides various schemes to help the disabled person with ensuring employment opportunities 
under Teaching and Welfare, allotment of land to the disabled for Setting up businesses, setting up 
recreational centers and promote establishment of factories by entrepreneurs with disability.  

Though the act provided a lot of benefits to the person with disability but also had some serious flaws 
wherein it mentioned that only a person with disability above 40% person and more will be considered 
a Disabled person under its definition. This legislation unfortunately turned up to be against the very 
thing that it was enacted for which is protection of disabled people. The said act created a sense of 
discrimination and animosity by categorizing the disabled people with a number which in theory 
unquantifiable.  

3. The National Trust for welfare of persons with Autism, Cerebral Palsy, Metal Retardation 
and Multiple Disabilities) Act, 1999 – The aim of this act was to form a national body for the 
welfare of the person suffering from Autism, Cerebral Palsy, Mental Retardation other multiple 
mental disabilities. The objectives of the act was to provide facilities to the families of the disabled 
person so that he/she can live with their own families, to empower the person with these disabilities 
to live independently and lead a normal life.  The said act also aimed at providing financial support 
to the registered organizations for the disabled  

 
4. National Policy for Persons with Disabilities Act 2005 – This act led to establishment of various 

institutions like Institute for the Physically Handicapped, New Delhi, National Institute of Visually 
Handicapped, Dehradun, National Institute for Hearing Handicapped, Mumbai. The aim of the act 
is to provide an environment and society where the disabled people can live without any kind of 
prejudice. The said act bridges the procedural gap between the State and the Central government.  

 

PERSONS WITH DISABILITIES ACT, 2016 

In 2007, India was ratified under the United Nations Convention on the Rights of Persons with 
Disabilities and to be in consonance with the above policies, the government in 2016 amended the law 
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on disability and hence Persons with Disability act, 2016 was enacted. Prior to the said act, all the acts 
delving into the issue of Disability were scattered and had different legislation for different type of 
disability. This act conglomerated all the disabilities and provided a stable legislation for the public to 
abide by. There have been various changes that were brought in the new act that are depicted in the 
table under:  

S.NO The Persons with Disabilities (Equal 
Opportunities, protection of Rights 
and full Participation) Act 1995 

Persons With Disabilities Act, 2016 

 

1.  Narrow Scope – The disability was 
only curbed to 7 types 

Broader Scope – The disability expanded and 
now includes 21 types of different disabilities  

2.  Multiple acts on different disabilities 
leading to confusion 

Single straightjacket act dealing with all the 
disabilities   

3.  Casting all the obligations on the 
government 

Obligations also casted upon the private sector 
to promote employment opportunities  

4.  Vague categorization on disability. For 
eg. If the person is not disabled more 
40%, he/she won’t be certificated as a 

disabled person 

Disabled person have been categorized as: 
1. Persons with disability  

2. Persons with benchmark disability  

3. Person with disability having high support 
needs 

5.  3% reservation on education to the 
disabled person 

Right to free education between 6-18 years of 
age. Additional benefits to Persons with 
benchmark disability and disability having 
high support needs.  

6.  3% reservation for job opportunities in 
the govt. sector  

Job reservation increased to 5% for the people 
under benchmark disability and disability 
having high support needs.  

7.  No special courts adjudicating the 
cases pertaining to disability  

Special courts constituted in every district to 
provide justice to remotest part of the country.  

8.  Low penalty and damages for violating 
the low 

Higher penalty extending up to Rs. 50,000 or 
imprisonment extending up to 5 years 

 

While all the changes noted above are very crucial to bring about a change in the Disability community 
it is imperative to note that since post-independence Movements, NGOs and the government were 
active bodies to seek redressal and always had onus to initiate policies and schemes. In the amended 
act of 2016, the legislature also shifted the burden to private employers of the company or the 
organizations. The requirements mandatory for the private employers and companies are:  

1.  Appointment of a Liaison Officer: If there are more than 20 employees in an organization, it is 
mandatory for that company to have a liaison officer who will oversee the recruitment of the disability 
people and provide them with necessary facilities. 

2.  Separate posts for disabled person: Now, it is mandatory for every registered organization or 
company in India to have fixed seats reserved for persons with disabilities. This provision has led to 
rise in job opportunities for the disabled people.  
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3. Formation of Equal Opportunity Policy: Every establishment in India shall now form an Equal 
Opportunity Policy that will registered under the state commissioner and shall be displayed at the 
employer’s website at all times. This policy shall contain all the utility and services that the employer 
shall provide to the disabled employees and the such report shall be inspected by the state 
commissioner on a frequent basis.  

4. Prohibiting Discrimination: All the employers and employees of the establishment shall not 
discriminate person on the aspect of his/her disability. The employer shall also make sure that any task 
which is out of the capacity of the person due to his disability shall not be given to him/her because 
that may lead to humiliation and hence discrimination.  

5. Accessibility Procedures and Norms: It is now mandatory for any establishment whether hiring 
or not hiring disabled employees to have friendly building structure, technology, transport and 
environment where the disabled person can feel comfortable.  

 

CHALLENGES FACED BY THE DISABLED PERSON 

Though the amended act does a commendable job in curbing the difficulties of the disabled person but 
the harsh reality is still the same that the laws to enacted are not being implemented by the relevant 
authorities on the regular basis. Although the law caters to the needs of the disabled people but there 
are still loopholes that are found under the act namely: 

1.  Effective redressal Seeking mechanism 

2. Loopholes in various sections: One of the sections provide a clause for Equal Opportunity Policy 
but fails to accommodate the additional days of special leaves and the accessibility standards and 
guidelines.  

3.  As all the policies are formed by the government itself and not by a separate body of council, all 
the burden falls on the government and the community of disabled people largely depends on the 
proactive measure taken by the government.  
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INALIENABLE RIGHTS OF THE VICTIM 

- Rudrabhishek Chauhan1 & Sneha Chauhan2 

 

ABSTRACT 

Whenever there is an offence, the law always comes to the rescue providing justice to the victim but 
is justice just limited to punishment of the offenders. This paper seeks to examine the extent of 

Victims’ Rights even after the offender has been punished providing them with counseling, 
rehabilitation and things like these which helps them to recover back the state in which they were 
before the crime, making it the right of the victim which should be taken into consideration. My 

method which I used is both quantitative and qualitative and the aim is to provide both empirical 
knowledge about the inalienable rights of the victims and an understanding of the impression that 

why these rights are so important and should be bestowed upon each victim. As without these 
inalienable rights of the victim, justice is really blind for the victims of the crime even if the offender 
is punished. In this paper, I’ve also dealt with what inalienable rights actually are. Concluding this 

paper by giving a clear idea about what are the inalienable rights of the victims, why do they inherit 
those rights, and why is there a need to reform those inalienable rights of the victims in the 

legislature. 

Key Words: Inalienable Rights, Rehabilitation, Victims’ Rights, Punishment, Counseling, 

Victimology. 

 

INTRODUCTION 

An inalienable right is generally described as one that may never be postponed or transferred by its 
owner. Many thinkers have communicated doubt concerning the case that there are inalienable rights 
among whom Robert Nozick's assault is especially solid that is,  

'A person may choose to do to himself, I will expect, the things that would infringe over his points of 
confinement when managed without his assent by another. (A bit of these things may be unfathomable 
for him to do to himself.) Also, he may give another approval to do these things to him (tallying things 
inconceivable for him to do to himself). Intentional assent opens the edge for crossing points. Locke, 
clearly, would hold that there are things that others may not do to you by your approval; explicitly, 
those things you save no alternative to do to yourself. Locke would hold that your giving your approval 
can't make it morally sensible for another to butcher you, since you save no alternative to end 
everything. My non-paternalistic position holds that someone may pick or permit another to do to 
himself anything, with the exception of on the off chance that he has obtained a promise to some 
outcast not to do or allow it.'3 

Nozick's comments in this entry propose that he is focused on two theories:  

(I) that all rights are alienable; and  

(ii) that the individuals who hold that a few rights are inalienable base their view on paternalistic 
contemplations.  

Put another way, Nozick's subsequent theory says that inalienable rights must be paternalistically 
grounded; and his first postulation rejects paternalism. Regardless of whether inalienable rights must 
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©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

  

Page | 640  
 

be paternalistically grounded is one of the inquiries that will be examined in this paper. All the more 
by and large, I will ask whether there is any ethical premise, paternalistic or something else, for 
classifying a few rights as inalienable.  

Prior to starting, however, a word about the idea of the undertaking is all together. Some may feel that 
the request itself is not well established. I have as a top priority the individuals who hold that rights 
are fundamental. To state that rights are essential in a hypothesis is to state that rights "are not bolstered 
by yet increasingly basic rules that make no notice of rights."4 Even if rights are fundamental, in any 
case, it need not be vain to scan for the ethical premise of inalienable rights. On the off chance that the 
law announces that its residents have certain inalienable rights, it is as setting two things: (I) that its 
residents have certain cases or freedoms; and (ii) that these cases or freedoms may not be postponed 
or transferred by the residents themselves. In the event that rights are fundamental, guarantee (I) can't 
be given further good defense. However, it is guarantee (ii) that is novel to inalienable rights, and it is 
conceivable to state that it must have some extra good premise. Guarantee (ii) announces that the rights 
of residents may not be utilized in specific manners. Along these lines, when the law classifies certain 
rights as inalienable, it sets caps for the opportunity of its residents. It is sensible to anticipate, at that 
point, that there will be acceptable good motivations to help such a classification. Truth be told, if no 
such grounds can be found, one will have motivation to be reproachful of a legitimate framework that 
assigns a few rights as inalienable. So as to manage these issues, the idea of an inalienable right should 
be explained. That will be our place of exit.  

To state that something is alienable, as indicated by Webster, is to state that it is "transferable to the 
responsibility for." That which is inalienable, at that point, isn't transferable to the responsibility for. 
So an inalienable right is one that may never be deferred or transferred by its holder. Despite the fact 
that this may appear to be sufficiently clear, perplexities here and there emerge concerning the 
connection among unavoidable nature and different ideas applicable to rights.  

As per Locke, individuals may not move their rights to life and freedom in light of the fact that in some 
sense these are not theirs to move. This thought is clarified when Locke says,  

'For Men being all the Workmanship of one Omnipotent, and endlessly sagacious Maker; All the 
Servants of one Sovereign Master, sent into the World by his requesting and about his business, they 
are his Property, whose Workmanship they are, made to last during his, not one anothers Pleasure.'5 

A person's life and freedom are not his own; they are God's. Furthermore, since a person may not part 
with what isn't his, the rights to life and freedom are inalienable.  

To perceive how this view is elucidated, let us go first to Hobbes. To comprehend Hobbes' position 
completely, it is important to cite a protracted section from the Leviathan that is:  

'Whensoever's a man moves his right or repudiates it, it is either considering some right 
correspondingly transferred to himself or for some other extraordinary he looks for after in this manner. 
For it is a willful exhibition; and of the deliberate showings of each man, the thing is some adequate 
to himself. Likewise, in this way there be a couple of rights which no man can be fathomed by any 
words or various signs to have given up or transferred. As, beginning, a man can't set out the right of 
contradicting them that assault him by capacity to evacuate his life, since he can't be grasped to point 
along these lines at any incredible to himself.... In addition, at last, the point of view and end for which 
this preventing and moving from securing right is displayed is nothing else with the exception of the 
security of a man's person in his life and in the strategies for so sparing life as not to be depleted of it. 
Moreover, therefore if a man by words or various signs seem to loot himself of the end for which those 

 
4 L. W. Summer, Abortion and Moral Theory (1981), p. 41. 
5 Locke, The Second Treatise of Government, p. 311. 
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signs were proposed, he isn't to be appreciated as if he inferred it or that it was his will, anyway that 
he was clueless of how such words and exercises were to be deciphered.'6 

This entry states Hobbes' view unmistakably. Every single willful act focus on some useful for the 
specialist of that demonstration; henceforth any agreement or move must focus on some useful for the 
person who consents to it. There are a few rights, Hobbes says, which are with the end goal that a 
person would never profit by moving or surrendering them. The right of self-protection or the right to 
oppose ambush is, Hobbes claims, such a right. Since nobody can profit by moving this right to 
another, it is a right that can't be surrendered. This doesn't mean, in any case, that a person may never 
murder himself; nor does it imply that a person will in reality consistently oppose an assault. What a 
person can't surrender is the right to pick whether to oppose an ambush. It can never be to one's greatest 
advantage, at any rate as indicated by Hobbes, to permit another to choose whether one will submit to 
an aggressor or offer obstruction. The right of self-conservation or the right to shield oneself, at that 
point, is inalienable.  

It is enticing to believe that Hobbes' situation on inalienable rights depends on paternalism. All things 
considered, he says that nobody can be comprehended to surrender the right to self-protection since it 
can never be in a person's enthusiasm to do as such. This seems like a social approach intended to 
ensure individuals against themselves; it appears to keep a person from permitting himself to be 
hopelessly hurt since he is incidentally unreasonable. Regardless of what one may think, nonetheless, 
Hobbes' precept of inalienable rights doesn't rely upon paternalism. Truth be told, Hobbes gives no 
ethical avocation to arranging a few rights as inalienable.  

 

RIGHTS OF VICTIMS 

(1) The right to be sensibly protected from the charged. (2) The right to reasonable, exact and 
promising warning of any open court proceeding, or any parole keeping, including the crime or of any 
release or break of the denounced. (3) The right not to be banished from any such open court strategies, 
aside from if the court, in the wake of getting clear and convincing verification, checks that declaration 
by the victim would be substantially balanced if the victim heard other declaration at that technique. 
(4) The right to be sensibly heard at the any open systems in the area court including release, 
supplication, censuring or any parole proceeding. Victims directly have an indefeasible right to talk, 
similar to that of the respondent7. The courts should offer the crime victims an opportunity to talk 
during censuring methods, whether or not it hauls out the denouncing stage. (5) The reasonable right 
to meet with the lawyer for the Government for the circumstance. (6) The right to full and advantageous 
remuneration as gave in law. (7) The right to systems freed from silly deferral. (8) The right to be 
treated with sensibility and with concession for the victim's pride and protection.  

 

OTHER RIGHTS 

(1) The victim, and if he is dead, their authentic specialist, will hold the benefit to be impleaded as a 
social affair in every criminal proceeding with where the offense is at fault with seven years' 
detainment or progressively;  

(2) In select cases, with the assent of the court, a supported intentional affiliation will in like manner 
save the choice to implead in court strategies;  

 
6 Thomas Hobbes, Leviathan, ed. Herbert W. Schneider (1958), p. 112. 
7 The Poor Victims of Crime, available at: http://unafei.or.jp/english/pdf/ RS_No81/No81_00All.pdf. 
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(3) The victim has a choice to be addressed by an advertiser and the equal will be given to the detriment 
of the State if the victim can't endure the expense of a legal counsel;  

(4) The victim's right to participate in criminal starter will consolidate the right to make evidence; to 
present requests of the observers; to be instructed in regards to the status of assessment and to move 
the court to give course for extra assessment; to be heard on issues relating to bail and withdrawal of 
arraignment; and to move contentions after the settlement of the analyst's contentions;  

(5) The right to slant toward an interest against any troublesome solicitation of absolution of the 
charged, prosecuting for a lesser offense, constraining lacking sentence, or permitting insufficient 
compensation; 

(6) Legal organizations to victims may be loosened up to fuse mental and therapeutic help, between 
time pay, and protection against helper victimization; 

(7) Victim pay is a State duty in each and every certified crime. This is to be sifted through in 
disengaged institution by Parliament. The draft bill with respect to the issue submitted to Government 
in 1995 by the Indian Society of Victimology gives a temporary framework to thought; 

(8) The Victim Compensation Law will oblige the development of a Victim Compensation Fund to be 
directed possibly by the Legal Services Authority. The law should suit the size of compensation in 
different offenses for the heading of the Court. It may demonstrate offenses in which pay may not be 
surrendered and conditions under which it may be conceded or pulled back. 

 

CONCLUSION 

A victim is in like manner an eyewitness in a given case. According to Bentham witnesses are the eyes 
and ears of value. There is a necessity for reclamation of emphasis and an updated affectability to the 
rights of the victim. These rights should be central stress of the people who check out the criminal 
value structure and it is the perfect open door for every one of us to give progressively vital thought 
towards the reclamation of victims.8 In case the victim/witness is injured from going about as the eyes 
and ears of value, the primer gets debilitated and can't be called as a sensible fundamental.  

Any person who manages a victim (for example, a legal authority, lawyer, individual from court staff, 
Police delegate, or other power) should:  

(a) treat the victim with graciousness and compassion; and  

(b) respect the victim's pride and protection.9 

The recorded scenery of crime is old. We can say that crime existed since the start of advancement. So 
is the chronicled background of crime. The ordinary social requests have some basic services, uses and 
customs which were supported and respected by all people from a developed society. A tooth for tooth 
and blow for blow, the speculation of vengeance/backlash/revenge was accessible in a part of the rough 
social requests. As social requests advanced and developed, new contemplations regarding the basic 
thing and human rights of individuals in like manner made. This provoked the ascent of the possibility 
of commitments of people(victims) towards singular people(offenders). 

 
8 Bharat Bhudan Das, Victims in the Criminal Justice System, APH Publishing, Delhi, 1st Edition, 1997. 
9  The Victims’ Rights Act, 2002, Section 7, available at: 
http://www.legislation.govt.nz/act/public/2002/0039/latest/whole.html. 
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FACETS OF TRANSPARENCY 

- Manu Mariyan Abraham1 

 

INTRODUCTION 

“Real Swaraj will come, not by the acquisition of authority by a few, but by the acquisition of the 
capacity by all to resist authority when it is abused. In other words, Swaraj is to be attained by 
educating the masses to a sense of their capacity to regulate and control authority”  

      Mahatma Gandhi (Young India, 29-1-1925, p. 41) 

In a Democracy, public functionaries and authorities are considered to be servants of the public. In a 
country where popular sovereignty is said to be upheld, the citizens have the right to know the actions 
taken by these authorities who are supposed to serve them. This right to know as a matter of course is 
an outcome of the idea of freedom of speech and expression. Nevertheless, the transparency does not 
imply that the whole government transactions are to be divulged. The matters relating to national safety 
and security have to be covered with a veil of secrecy. Striking a balance on the basis of just and 
reasonable constitutional norms is quintessential in ‘Right to Know’. Information and communication 

are two powerful tools that have the potential to mould and shake social and political development of 
the society.  

 

SURVIVAL TO SOCIAL JUSTICE: THE INDIAN EXAMPLE 

Indirectly, the Constitution of India fosters the citizen's right to information. The emphasis on the Right 
to Freedom of Speech and Expression in Article 19(1)(a) and the seven situations of reasonable 
restrictions, under Article 19(1)(b), has been interpreted by the courts to assume that a right to receive 
information, as definite from the right to hold and impart it, does exist as an associated right. It follows 
that if it is desired to introduce a specific Freedom of Information Act, it would not be unconstitutional. 

India, even after decades of Independence, was never immune to corruption. It is said to have had a 
considerable impact on the provision of basic needs and services –mostly affecting the lives of the 
poor. It took India 77 years to have an alteration from a smeared system of governance, sanctioned by 
the colonial Official Secrets Act, to one where citizens have the ‘right’ to information. The enactment 

of the Act marked a significant transition to being true to the word ‘Democracy’.  

The Right to Information Act was enacted by the Indian Parliament on 15th June, 2005 and came into 
effect on 12th day of October, 2005. The Act states that all Government Bodies or Government funded 
agencies have to appoint a Public Information Officer (PIO). He is to ensure that information requested 
is passed on to the petitioner within the time limit of 30 days or within 48 hours in case of information 
concerning the life or liberty of a person. 

 

PROMPT AND CRUCIAL: THE FOIA APPROACH 

“The Freedom of Information Act in USA offers a lot for journalists, however the media use is in 
decline because of structural weaknesses in the Act and public officials ‘gaming’ the system,” says 

Charles N Davis (Dean of Henry W Grady College of Journalism and Mass Communication).2  

 
1 Student, 4th year, BA LLB, KLE Society's Law College, Bangalore 
2 Charles N Davis, The sorry state of FOI 
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United States recognized the crucial importance of information from its inception itself. It became 
evident when James Madison said: “Knowledge will forever govern ignorance.” Thomas Jefferson 

was vehement about giving the people “full information of their affairs through the channels of the 
public papers.” 

The very first Freedom of Information Act (FOIA) was enacted in 1966 as an amendment to the 
Administrative Procedures Act. The main purpose of the Act was to establish a principle of full agency 
disclosure unless there is an exemption which is clearly delineated statutory language. The Act 
exempted classified material, business proprietary material, information; the release of which would 
invade personal privacy and compromise the public interest. However the Act did not make much 
effect in the long run. As a result, the Act was amended in 1974 and time limits were provided to 
respond to requests. Internal appellate machinery was constituted. Courts were given the power to 
intervene and enforce deadlines, review agency decisions. Arbitrary and capricious withholding of 
information by officials was made punishable. Only information relating to foreign policy, defense, 
national security, and trade secrets, personal and medical files were exempted under the Act. It was 
further amended in 1986. 

The law has been very helpful in obtaining technical information about intelligence. The CIA was 
approached several times for information regarding its agents and informants who are deployed in 
several countries. Later, the Congress made “Operational files” of the CIA automatically inaccessible 

to the requests under the Act along with technical data having space or military application”. The use 

of FOIA by news media and public interest groups has been irregular and disbanded. It has been 
extensively used by litigants against federal government and also to supplement the legal discovery 
process. The time frames are strict and enforceable by law, and make available that material which is 
otherwise not available. 

 

THE DIRE STRAITS: SIMILAR IMPEDIMENTS 

Unsurprisingly, the challenges that the information law in both the countries face are fundamentally 
the same. Citizens more than ever want to know what the government is doing in their name and with 
their money. In the United States, the number of FOIA requests has steadily increased over the years, 
a trend that has only accelerated under the daily controversies of the Trump administration, in which 
around 800,000 such requests were received in 2017, a record. Concurrently, despite recent legislation 
to strengthen the law, it's more difficult than ever to disclose documents about the federal government.  

There has been increased frustration with how badly the FOIA process at the administrative stage is 
failing. The fact that some information is being withheld that shouldn't be and it takes an incredibly 
long time to even get decisions about FOIA requests has forced people to feel like they have no other 
choice but to file a lawsuit to get a response. 

If you cannot afford to lawyer up, you'll have to content yourself with waiting months, and often years, 
for documents to be disclosed. For instance, the average time to receive a response to FOIA request 
from the State Department in fiscal year 2017 was 652 days. The average time to get a response to an 
administrative appeal was found to be 503 days. 

The situation is somewhat similar in India. The Information Commissions are burdened with huge 
number of requests pending to be attended. UP leads the charts and has crossed the 48,000 mark. This 
can be easily dealt with If the frequently asked questions are filtered out, it would not be difficult to 
proactively disclose information for those FAQs (which is in tune with Section 4(1) (b) of the RTI Act, 
2005). On the other hand the job of Information Commissioner has become a post-retirement bludge 
for former bureaucrats who do not necessarily feel the urge to uphold the right to information. 
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The attitude of the government of India is no different. Some of the government agencies refuse to pry 
loose the required information. The Prime Minister’s Office, for example, where the rejection rate is 

considered to be very high, is one among them. The Commission is not adequately empowered to get 
responses to its questions and does not have the mechanisms to follow up on whether its orders have 
been complied with. 

 

ACCESS TO INFORMATION: OPINION OF THE LOT 

Several countries have tried to recognize right to information either by a legislation or incorporating 
the same to their constitution. In certain countries judiciary has taken the initiative to protect the right 
to information of their citizens.  

Sweden being the first country in the world to recognize its citizens’ right to information way back in 

1766 when her Parliament passed the famous Freedom of the Press Act, had incorporated the same to 
its Constitution.3 

Most of the freedom of information laws were passed in the last decade or so. Columbia is one of the 
very few nations with a very long history of freedom of information law. Columbia’s Code of Political 
& Municipal Organization, 1818 allowed its citizens to request documents held by government 
institutions or agencies. Three Commonwealth countries, Canada4, Australia5 and New Zealand6 in the 
late 20th century enacted their freedom of information laws in one year, 1982. 

Late 20th century and early 21st also saw several Asian countries come up with their own freedom of 
information laws. Code on Access to Information in 1995 was passed by Hong Kong, South Korea 
enacted its Disclosure of Information Act in 1998, Thailand’s came up with Official Information Act 

in 1997, Japan’s Law Concerning Access to Information held by Administrative Organs was passed 

with immediate effect in 2001 and India adopted a Freedom of Information Act in 2002 and Right to 
Information Act in 2005. 

 

THE PARADOX IN CHINA 

Regulations on Open Government Information (ROGI) was enacted by the Chinese government in 
April 2007. The legislation grants individuals and other entities an implicit right of access to 
information held by the executive branch of the government. The courts acts as an external appeal 
channel which allows individuals to enforce the right. Unlike FOI regimes such as USA, India, Canada 
etc., which emphasize the importance of representative democracy and press freedom, the Chinese 
attempt of open government information has underlined that the government is not democratically 
elected, and the press remain subject to institutionalized censorship by the ruling Chinese Communist 
Party. While the term ‘freedom of information’ in the modern era mainly denotes a positive access to 

information right that has a mandate to be fulfilled by the State, the term evolved from a negative 
freedom from state interference with the free flow of information.7 

The ROGI is a positive step towards the access to information right in China, but is lagging behind 
because of the ambiguity in its wording and its conflicts with other sources of Chinese law. Imposition 

 
3 Chapter 2, Art 1, Para (1) of the Swedish Constitution 
4Access to Information Act, 1982, Ch A-1 
5Freedom of Information Act, 1982 
6Official Information Act, 1982 
7Alfredsson, Gudmundur and Eide, Asbjørn (1999), The Universal Declaration of Human 
Rights: A Common Standard of Achievement 
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of intensive obligations of proactive publication on government agencies does not help the cause. 
Article 9 of the Act provides that agencies should proactively disclose information that ‘involves vital 

interests of citizens’ or ‘concerns issues which need to be extensively known or participated in by the 
public’. Even though proactive publication is specified, agencies can not be challenged before the court 
for failure to do so, as has been interpreted by the Supreme People’s Court through judicial decisions. 

The omission of a presumption of disclosure is another fatal defect. The ROGI states a number of 
categories under which information can be refused, or is automatically exempt. Firstly, ‘exemption 

clauses’ - refusal of information on issues including trade secrets and privacy, but these exemptions 
are subject to a public-interest override test. The second exemption is that the disclosure shall not 
‘endanger social stability’8. 

 

AID OR AMBUSH: ZIMBABWE’S AIPPA 

The Access to Information and Protection of Privacy Act (AIPPA), was passed in March 2002 by then 
President of Zimbabwe, Robert Mugabe. Critics consider it an authoritarian legislation, whose main 
objective is to smother the freedom of media and expression in the country, while those in favor of the 
law argue that the Act seeks to enable citizens to easily access information held by public bodies. 

AIPPA was first introduced in the Zimbabwean parliament in January 2002, with President Mugabe 
gave his assent to it two months later. Zimbabwe at the time was facing unprecedented criticism from 
its old friends in the West, which resulted in the triggering of ‘smart’ sanctions imposed on government 

officials by the European Union (EU), the United States, Australia etc. 

One of the main criticisms that AIPPA face is that the citizens does not have any regard or may not 
even know it is within their right to make such requests to access information, which makes it 
extremely difficult to obtain statistics on how many requests are made per year. 

Concurrently the act is widely criticized for acting as an instrument for media control according to 
government critics and media rights organizations. Certain provisions imposing content restrictions 
were strictly scrutinized by the critics. A media commission chaired by Tafataona Mahoso, is tasked 
with imposing registration requirements on all media outlets and personnel operating in the country. 
The team is also burdened with hearing appeals where refusal to grant access to information has been 
sanctioned, causing further annoyance to those who oppose the law. 

In actuality, the AIPPA was introduced to frustrate the work of journalists, who were relatively free to 
operate prior to its introduction. Zimbabwe is uniquely difficult when it comes to right of and access 
to information. May be due to the fact that only a minority of the nation’s 12 million population know 
how to access information from public bodies, in a country where there are problems which needs 
immediate attention, this may not seem as a priority.

 
8Article 8, Regulations on Open Government Information, 2017 
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CONSTITUTIONAL PERSPECTIVE OF MARITAL RAPE 

- Aditi1 

 

ABSTRACT 

Marital Rape (Conjugal Assault) is a demonstration of having sex with spouse by the husband 
without the assent of the wife. Conjugal Assault has become a genuine and intolerable offense in 
nature. There are such a large number of instances of conjugal assault in our nation. This paper 
examines about the equivalent. This paper chiefly centers around the reality of the offense, how 

conjugal assault encroaches key rights, individual rights, security of the individual. The IPC makes a 
special case in the meaning of assault in Section 375. This paper features the circumstance of 

conjugal assault in our nation and the complexities engaged with it and taking a glance at the issues 
in a sacred point of view. This paper at long last finishes with the end with the assessment of the 

author and furthermore gives recommendations by the author. 

Keywords: Marital rape, Fundamental Rights, consent, Constitutional perspective, Personal Rights, 
Privacy 

 

INTRODUCTION 

In the Indian Scenario, women’s right to life which includes right to live with human dignity is 
violated. Marriage in Indian context is considered as an integral part of one’s life and is one of the 

dharma performed by man. Earlier, woman was considered as a chattel or property of her husband. 
The sole purpose of marriage was to have sexual intercourse legalized in order to procreate children. 
Marriage was a certificate in the hands of husband by which he can have sexual activity with his wife 
and the moment women marry to their husband her consent was considered. But in 21st Century, this 
approach of marriage has faded away and marriage cannot be considered as a consent certificate. 
Marital rape is the most common and repugnant form of crime in Indian society, which is hidden in 
the veil of marriage.. 

Conjugal Assault is a demonstration of having sex with a spouse by her better half without the assent 
of his significant other. Ladies have option to control and choose matters identified with sexuality. 
Ladies don't strip themselves of such right by contracting marriage for the straightforward explanation 
that human rights are alienable. 

Conjugal Assault is any undesirable sexual acts by a mate or ex-mate, submitted without assent and 
against an individual's will, acquired forcibly, or risk, terrorizing, or when an individual can't assent. 
These sexual demonstrations incorporate intercourse, anal or oral sex, constrained sexual conduct with 
others, and other sexual exercises that are considered by the casualty as corrupting, embarrassing, 
excruciating and undesirable. 

 

ISSUES 

1) How is marital rape an infringement of fundamental rights? How is it a violation of Article 14 of 
the Indian Constitution? 

2) How is marital rape an infringement of personal rights and liberty? How is it a violation of Article 
21 of the Indian Constitution? 

 
1 Student, Amity Law School, Amity University, Patna 
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HOW IS MARITAL RAPE AN INFRINGEMENT OF FUNDAMENTAL RIGHTS? HOW IS 
IT A VIOLATION OF ARTICLE 14 OF THE INDIAN CONSTITUTION? 

Article 14 guarantees a Fundamental Right of Equality. This equality includes equality before the law 
and equal protection of law2. Article 14 also prohibits the discrimination not only by substantive 
provision of law but also by procedural law. 

 When the question of constitutionality arises, the court shall consider the interpretative changes of the 
statute which is affected by the passage of time. The right guaranteed under article 14 is not an absolute 
right. There can be reasonable or permissible classification. This classification must be based on 
intelligible differentia and the differentia must have a rational nexus to the objective sought to be 
achieved by the statute.. 

Article 14 strikes at assertion since it discredits quality and penetrates the whole texture of Rule of 
Law. Conjugal Rape treats wedded ladies uniquely in contrast to people comparatively endured with 
no sensible premise, consequently making a differential treatment baseless. Simple separation doesn't 
essentially add up to segregation and to pull in the activity of the equivalent assurance provision. it is 
important to show that the choice is absurd or discretionary. Differentia which is the premise of 
arrangement must be sound and should have sensible connection to the object of the enactment. On 
the off chance that the item itself is unfair, at that point clarification that grouping is sensible having 
sound connection to the article looked to be accomplished is irrelevant.  

There is no reason for treating married and unmarried ladies contrastingly concerning assault. The 
prerequisites for Article 14 as set down right now not only a nexus between the reason to be 
accomplished and the law, yet additionally that the law isn't arbitrary.it is relevant to take note of that 
the relationship of the culprit doesn't make assault a lesser wrongdoing. UOI (Union of India) has 
intentionally would not perceive and accord equivalent rights to ladies in a marriage. From that point, 
the legal executive has likewise perceived the privileges of wedded ladies younger than 15 years. The 
legal executive made a correction in the exception 2 to Section 375 by expanding the period of spouse 
from 15 to 18 years. Nonetheless, conjugal assault for spouses over the age of 18 is as yet an uncertain 
debate. 

It is important to note that when the laws are made for the single person then they are prima facie 
violation of the principle of equality. This is because they do not make a classification on the basis of 
some general or particular characteristics which may be found in any individual or class of individuals 
now or in future, rather they make one individual their target excluding every possibility of bringing 
any other person within their reach even if that person also depicts those characteristics. In the present 
scenario, married women above the age of 15 years have been excluded. However, women falling in 
this category which is not protected by the law can take action against the infringement of their 
Fundamental Right. 

It was observed in the case of Independent thought v. UOI3 by the apex court, that the exception 2 to 
Section 375 of Indian Penal Code which deals with marital rape was discussed with respect to child 
marriages and abuses. The differential treatment to the girl on the basis of marriage was wholly held 
to be unconstitutional. This was because marriage did not serve as reasonable classification. The court 
remains silent on the rights of married women above the age of 18 years. 

In the present era, the enactment isn't accomplishing the reason for security and rebuffing the culprit 
of assault. Rather it is securing the culprit due to his status of spouse. Besides, it is the obligation and 

 
2 INDIA CONSTITUTION, art.14, 
3 Independent thought. UOI, A.I.R 2017 S.C. 4904 (India) 
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the duty of the state to deal with the casualty of disturbed sexual maltreatment. State can't reject its 
obligation on the grounds that the casualty is the spouse of culprit. Along these lines it is fought that 
the council has neglected to make appropriate and the escape clause has been made. Additionally, note 
that the significance of marriage has changed over the ages deserting the square of man controlled 
society. Subsequently, the law should be struck down. 

The second state of limitation under Article 14 is that the differentia must have sensible nexus between 
the order and the goal looked for. The purpose behind the characterization will be unveiled and can't 
be grounded on some undisclosed and obscure explanations behind exposing certain people or 
partnerships to unfriendly or segregating enactment. In the moment case, the grouping and the 
differentia has no judicious nexus to the goal looked to be accomplished by the resolution. 

The arbitrariness can be defined as something which is done without any reasonable cause or 
capriciously or without any sections apparent reason. Legislature can be arbitrary when something is 
done excessively or disproportionately. It is also important to observe few other sections of Indian 
Penal Code like Section 354, 377, 302, 323 where there is no discrimination made on the basis of 
marriage. Neither of the party is exempted from the offences of assault, sodomy, murder and hurt. 

Marriage may be a ground of classification as it incorporates certain rights and duties and makes it 
binding on the parties to the marriage. But marriage can never be a reasonable ground for exempting 
a party to a marriage from a grave and heinous crime like rape. The marital rape exception, therefore, 
fail the test of reasonable intelligible differentia having any rational nexus to the object of protecting 
women’s physical integrity. 

It is relevant to take note of that the premise of grouping when Indian Penal Code was drafted unique. 
It isn't vital that similar criteria would be pertinent in this day and age where the essential ideas of 
affection, relationship and marriage have changed. In this manner, the censured arrangement that is 
exception 2 to Section 375 is clearly restricting the goal of the criminal law. There is no stable reason 
for characterization as it depends on the well-established and antiquated ideas of marriage. Since, the 
idea of marriage, ladies' status and the cultural originations are changed there is a need of upheaval in 
the present law. The denounced arrangement further characterizes the assault casualties only based on 
marriage and consequently doesn't fulfill the trial of objective nexus and is discretionary in nature. 

 

HOW IS MARITAL RAPE AN INFRINGEMENT OF PERSONAL RIGHTS AND 
LIBERTY? HOW IS IT A VIOLATION OF ARTICLE21 OF THE INDIAN 

CONSTITUTION? 

Article 21 of the Indian Constitution ensures right to life and individual freedom. The significance and 
translation of this article is exceptionally wide and covers all the perspectives. This privilege is ensured 
to all the people including citizens and non-citizens. 

The Hon’ble court in the case of Maneka Gandhi v. Union of India4, discussed the meaning of right to 
life and interpreted personal liberty in a broader sense. It was held that Article 21 would no longer 
mean that law could prescribe some semblance of procedure, however arbitrary or fanciful, to deprive 
a person of his personal liberty. The procedure established by law must satisfy requisites in the sense 
of being fair, reasonable and just. Liberty aims at freedom not only from arbitrary restraint but also a 
right to secure such conditions which are essentials for full development of personality. 

According to the text of Article 21 and the interpretation of the same, it is observed that right to life is 
something more than mere animal existence and also includes right to live with human dignity.  Any 
non-consensual sexual assault on a woman goes against the basic principle laid down in Article 21 and 

 
4 Maneka Gandhi v. Union of India, A.I.R. 1978 S.C. 597 
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violates her right to live with dignity. It is also submitted in the landmark case of The Chairman, 
Railway Board v. Chandrima Das, the Hon’ble SC held that rape is not a mere matter of violation of 
an ordinary right of a person but the  violation of Fundamental Rights which is involved. Rape is a 
crime not only against woman; it is a crime against the entire society. It is a crime against basic human 
rights and is a violation of the victim’s most cherished right, namely, right to life which includes right 

to live with human dignity contained in Article 21. 

A rapist degrades the very soul of the helpless female. The social and rehearsed customs in India goes 
about as an extraordinary hindrance for the authorization of ladies rights and substantial honesty and 
denies to perceive their essential human rights. Security and real respectability are the most significant 
Right of a lady and in any case the character of the lady, this privilege can't be denied. In this manner, 
conjugal assault is additionally an assault and the connection of the culprit and casualty will not 
decrease the gravity of the wrongdoing. An attacker stays an attacker paying little mind to his 
relationship with the person in question. Henceforth, unmistakably a rapist stays a rapist and marriage 
with casualty doesn't change over him into a non-rapist. 

It was held in the case of Bodhisattwa Gautam v. Subhra ChakrabortY5 that rape is not only a crime 
against a woman but against the society. Rape affects and violates the most cherished fundamental 
rights of a woman that is right to life. According to most of the feminists and psychiatrists, rape is less 
a sexual offence than an act of aggression aimed at degrading and humiliating women. Therefore, the 
court observed rape as brutal and cruel as well as diabolical in nature, which shocks the judicial 
conscience and the conscience of the society. Article 21 includes right to privacy as well. The earlier 
notion of law was that law could not regulate some private affairs of the family which includes 
intimacies of the home, the family, marriage, motherhood, procreation and child rearing. But this 
notion is considered as obsolescent and is now changed. But the enactment of legislations on women 
rights and protection of them from violence have eroded this position of law. 

Right to privacy is certainly perceived under the wide extent of right to life. Sexual viciousness is only 
unlawful interruption of protection and holiness of ladies. It harms the confidence and mortifies the 
person in question. Assault drives a lady into profound enthusiastic emergency. An attacker doesn't 
just abuse the casualty's protection and individual trustworthiness however purposes genuine mental 
just as physical damage simultaneously. Rape (Assault) causes a tremendous and serious annihilation 
of the entire character of the person in question. 

Conjugal Rape depends on the customary convictions. Indian Penal Code was drafted when spouse 
was considered as an asset and property of her significant other. However, these days, the idea of 
marriage is changed and somewhat has modernized. Therefore, it would not be false to say that the 
exception is based on archaic concept and needs to be changed. It is submitted that it is an international 
obligation under CEDAW (Convention on Elimination of Domestic Violence against Women), 1979 
to ensure that her right to reproductive choices are protected. Further, in the case of Suchita Srivastava 
v. Chandigarh Administration6 it was stated that woman’s right to make her reproductive choices was 

recognized as a dimension of “personal liberty” as understood under Article 21 of the Constitution of 

India. 

The observations of the Supreme Court go a long way if one tries to understand the problem of marital 
rape. The observations are extracted here under, it was stated that reproductive choices are exercised 
for two things. One being the procreation and another is to abstain from procreating. The court 
recognized the importance of the privacy, dignity, and bodily integrity of woman. In the present case 

 
5 Bodhisattwa Gautam v. Subhra Chakraborty, (1996) 1 S.C.C 490 (India) 
6 Suchita Srivastava v. Chandigarh Administration, (2009) 9 S.C.C 1 (India) 
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woman’s fundamental right of Right to make her reproductive choices which is her “Personal Liberty” 

is being violated. 

 

CONCLUSION 

Rape is an intrusion of woman's body where her private and individual internal space is repudiated. It 
is the most abhorred wrongdoing in the current world. It influences the casualty genuinely as well as 
intellectually. The physical scar may get recuperated with time yet the psychological injury leaves the 
casualty in stress and sorrow. This issue must be managed most extreme careful steps; wherein even 
particle of hole ought not be given to the culprit to escape from the grasp of law. Assault has become 
an intense offense and it ought to be a genuine offense as it includes damage to an individual truly and 
intellectually which is hopeless. India is where there are a huge number of assault cases get enlisted 
each day, which we see in day by day papers and TVs. It is a similar nation which loves numerous 
goddesses, and it is a similar nation which considers mother who is a female on the highest point of 
all. At the point when a lady is hitched, she expects a similar opportunity and wellbeing that her folks 
had given her. In any case, conjugal assault is a case wherein wedded lady rights are damaged through 
the offense of assault. At the point when a lady doesn't give her assent it ought to be regarded. There 
are a large number of conjugal assault cases in our nation which likewise prompted demise of certain 
individuals. It is an intense wrongdoing and must be killed very soon by enacting stringent laws. In 
this manner, it tends to be derived that special case Marital Rape is an infringement of Fundamental 
Rights under Article 14 and Article 21. 

 

SUGGESTIONS 

Conjugal Rape ought to be condemned on the grounds that the very reason for it isn't just to put the 
culprit behind the bars yet additionally to indict him for the offensive wrongdoing he has submitted on 
his own significant other. The accessible cures are not satisfactory as they are polite in nature and the 
one which is criminal is less for the gravity of the wrongdoing. One of such polite cure is of separation. 
Be that as it may, the social disgrace connected to being a separation is irrefutable. It does not have 
the criminal cure as well as disregards individual freedom, option to substantial trustworthiness and 
right to nobility on the whole under right to life. As far as down to earth application, the facts might 
confirm that a casualty of conjugal assault may have interchange components, yet this doesn't have 
any conference on the necessity for criminalization of conjugal assault.  

As of now, the non-accessibility of fitting solution for the genuine offense like conjugal assault not 
just corrupts the situation of ladies while placing them in a predicament and pushing them towards 
sexual viciousness while hushing their voices yet additionally urges the culprit to proceed with his 
terrible demonstrations in the clothing of marriage. 
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JUDICIAL ACTIVISM & INTERPLAY WITH DOCTRINE OF SEPARATION 
OF POWERS 

- Lakshay Kumar1 

ABSTRACT 

The Indian Judiciary has undergone many changes through its inception. Many new changes have 
also been seen in the way the courts decide cases. One such important change that we see is the 

introduction of the concept of Judicial Activism. Judicial Activism brought about a revolution in the 
traditional justice system of India. It is because of Judicial Activism that fruits of justice are now 
been enjoyed by the poorest section of the society. The Author in this Research paper will try to 

analyse the positive impacts on the Indian Society and how judicial activism has allowed the 
downtrodden people to approach the courts and seek justice. The second part of the paper is dealt 

with the concept of Separation of powers. It is of no dispute that Separation of Power in India is not 
there in its exact sense, but still an important part of Indian democracy and governance. Through 
this article the Author would like analyse and try to prove that Separation of Powers and Judicial 

Activism can go hand in hand and help in the development of society and ensure that justice is made 
in its true sense. 

 

INTRODUCTION 

The prestige of any government rests upon three main pillars i.e. Legislature, Executive and Judiciary. 
These three pillars are known as the Three organs of the government. The functions of these organs 
are enshrined in the Indian Constitution. Legislature is directed with the powers of making laws 
whereas Executive is given the task of implementing the laws made, whereas the judiciary has the role 
of interpreting the laws and see whether they are in consonance with the constitutional principles. All 
these organs are independent in their own spheres and no other organ can interfere in other organs 
functioning. However from time to time the Indian Judiciary has sometimes violated these principles 
and has went on to take up the tasks which are primarily within the domain of legislature, for example 
there are various instances where the Supreme Court have given guidelines for example the Vishaka 
guidelines which were issued by the Supreme Court against the sexual harassment of women at 
workplace, DK Basu guidelines which were issued for regulating the arrest of a person . All these 
developments show that the Indian Judiciary is taking more proactive role in ensuring welfare and 
making sure that justice is rendered to every section of the society. All these developments also indicate 
that the judiciary is now becoming more active in monitoring day to day activity of the society and 
making sure that the other two organs of the government are reliving their constitutional duties towards 
the general public. This role of the Judiciary is sometimes called as judicial activism. The paper will 
analyse the concept of judicial activism in detail in the further section but for a general understanding 
one has to know that both Separation of powers and Judicial activism play an active role in ensuring 
good governance.   

 

WHAT IS JUDICIAL ACTIVISM? 

As per Black’s law dictionary judicial activism is the philosophy of judicial decision making whereby 
the judges allow their personal views regarding any policy get incorporated in their decision making. 
Judicial activism gives the jurist an upper hand determines the validity of a law and assume the role of 

 
1 Student, B.A.LLB, 2nd year, Delhi Metropolitan Education, GGSIP University  
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independent policy makers. Since Judiciary has the task of ensuring that no law is made which is 
against the principles of constitution and thus, they assume a greater responsibility towards the general 
public. Judicial activism in India means the power given to the Supreme Court and High Court to 
declare any law null and void if it infringes any of the principles enshrined in the Indian Constitution. 
The evolution of judicial activism can be studied while dealing with relationship between Article 19 
and 21 through various cases. In A.K Gopalan vs State of Madras2 the majority observed that Article 
19, 21 and 22 are not interlinked, they are exclusive articles. This means article 19 would not apply to 
any law in relation to personal liberty to which article 21 applies. Secondly there is no infringement of 
Article 21 just on the grounds that it violates natural justice or due procedure. In the case of Kharak 
Singh vs State of UP3 the court was of the opinion that in case a person’s fundamental right is violated 

under article 21, the state can stop the action through a law. But the answer does not end here in order 
to stop the action the state also has to fulfil the credentials mentioned in Article 19. Thus, there should 
not be an infringement of either of the rights before imposing reasonable restrictions. The above two 
judgements laid the foundations of judicial activism in India the breakthrough case which is said to be 
the landmark while interpreting article 19 and 21 is the case of Maneka Gandhi vs Union of India4  . 
In this case the Supreme not only broadened the scope of personal liberty but also observed that 
whenever a law restricts personal liberty then the courts must also ensure that such law does not 
infringe the rights conferred under article 19 as well. The supreme court was of the opinion that 
personal liberty does not only mean the rights conferred under article 19 but also include the principles 
of natural justice and right to travel abroad. The Supreme Court also interpreted that the words “due 

process of law” used in American Constitution can also be incorporated in Indian Constitution wherein 
the words “procedure established by law” are mentioned. The court held that the procedure mentioned 

must be fair, reasonable and just. After this judgement the Supreme Court became the watchdog rather 
than the just supervisor of the Constitution. It started taking more active role in the framing of public 
policy. 

 

DOCTRINE OF SEPARATION OF POWERS 

The doctrine of Separation of Power deals with the relation between the three organs of the government 
i.e. the Legislature, the Executive and the Judiciary. According to the Greek Philosopher Aristotle the 
government has 3 categories. These categories are deliberative, magisterial and Judicial. However 
formally the concept of SOP emerged in the book named “Spirit of Laws” by Montesquieu. As per 
Montesquieu “There is no liberty if the executive and legislature are not separated, similarly if the 
legislature is mixed with the judiciary then the judge will think like a legislator and not that of a judge, 
and if the judiciary is mixed with executive then he might unleash violence and oppression  upon its 
subject”.   

As far as India is concerned the application of SOP is not there in its strict form, but the organs of the 
government are sufficiently differentiated so that they do not inter mingle with other’s sphere. If we 

look at the Indian Constitution there are numerous provision which throw a light on the application of 
Doctrine of SOP in Indian context. Article 53 of the Indian Constitution lays down that the executive 
power of the Union of India shall be in the hands of the President and can be exercised by him directly 
or through his subordinate. One of the important features of SOP is the independence of judiciary, and 
the Constitution through article 50 clearly provides that the judiciary shall be separate from the 
judiciary. Similarly, the legislative is also not completely independent from executive and judiciary. 
The Indian parliament consists of Lok Sabha as well as Rajya Sabha and both the legislative houses 

 
2 AIR 1950 SC 27 
3 AIR 1963 SC 1295 
4 (1978) 2 S.C.R. 621 
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have members who are part of the executive branch of the government. The judiciary also has the 
power to struck down any law which if it feels is in violation of any of the principles enshrined in the 
Constitution of India. One of the first instances where doctrine of SOP was discussed by the judiciary 
was in the case of Ram Jawaya vs State of Punjab5 in which the Supreme Court was of the opinion 
that Doctrine of SOP is not applicable and thus is not fully acceptable in India. However in the case of 
I.C Golak Nath vs State of Punjab6  Justice Subba Rao observed that the Constitution provides for 3 
major instruments of power they are the Legislature, Executive and the Judiciary, and it is expected of 
them that they will exercise their powers as per the Constitutional limits and will not encroach upon 
other 2 organs powers.  

 

INTERPLAY BETWEEN JUDICIAL ACTIVISM AND SEPARATION OF POWERS 

Indeed, from the above section it is clear that SOP is a part of our Constitutional framework although 
not in its strict sense. Both Judicial Activism and Separation of Powers are interlinked with each other. 
Legislature has the task of making laws which is one of the features of Separation of powers, however 
Judiciary has the power to struck down the laws that are violative of any of the fundamental principles 
of the Constitution. This power of the Courts to review any law is known as Judicial Review and 
Judicial Activism is a way to exercise the power of Judicial Review. Judicial Review is deciding the 
validity of a law on Constitutional lines, whereas Judicial Activism is mainly a behaviour phenomenon 
of a judge. The judges give decision on the basis of their personal opinion and lay foundation for new 
principles in an ever-growing society. Judges deal with cases on day to day basis, they are the ones 
who take up cases ranging from different social issues and condition and thus whatever a judge has to 
say whether that opinion is the part of judgement or his personal opinion should be taken as a law, 
moreover the legislature cannot sit every day and make laws, the judges sit every day and thus decision 
given by the judges should be  given paramount importance. India’s judicial history is filled with cases 

which show that how judicial activism laid way for new laws in a dynamic society. It is because of 
Judicial Activism that the Right to life a fundamental right under Article 21 was given a wide scope. 
Menaka Gandhi judgement changed the whole concept of personal liberty. All these principles were 
not explicitly mentioned in our constitution or any law, these were the opinion of different judges in 
different cases which expanded the scope of Article 21. Some of the important personal liberties which 
come under Article 21 are mentioned below - 

1. Quality of life 

2. Right to Livelihood 

3. Right to medical care 

4. Right to Die 

5. Sexual Harassment 

6. Ecology and Environment 

7. Right to Privacy 

Important to note that all these personal liberties were not exclusively mentioned in our constitution 
but because of judicial activism all these liberties are now part of the Indian Constitution. 

 
5 AIR 1955 SC 549 
6 1967 AIR 1643. 
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CONSTITUTIONAL MANDATE OF JUDICIAL LEGISLATION IN INDIA 

The Supreme Court in India through Article 142 of the Indian Constitution has the power to pass anay 
order, decree which it deems necessary for rendering and restoring justice. This power of the Supreme 
Court is sometimes called as power of Judicial Legislation. However, one thing to be noted here is that 
under the concept of SOP parliament has the power to legislate but the Supreme Court under Article 
142 should exercise its power only when there is a gap created by a law which is passed by the 
legislature. In the case of Vishaka vs State of Rajasthan7 the Supreme Court held that when there is no 
law which provides for effective enforcement of the basic human rights, (in this case the supreme court 
dealt with the issue of sexual harassment of women at workplace), then in those cases the Supreme 
Court cannot turn a blind eye and ignore these violation and therefore it  becomes a matter of utmost 
importance that the Supreme Court should step in the shoes of the legislator and legislate. The power 
given to the Supreme Court under Article 142 is exercised with Article 32 of the Constitution. Thus, 
it can not be said that Supreme Court is intervening in the power conferred upon the legislature. The 
Supreme Court is the Custodian of the Constitution and whenever there is a violation of any of the 
fundamental rights and if no specific law is there, then the guidelines or directions issued by the 
Supreme Court becomes the law of the land. Thus, it can not be said that judiciary is violating the 
principles of SOP but it is just helping the legislature and making them realise their duties towards the 
public. Guidelines or direction issued by the judiciary re in force only till the time there is no legislation 
for it, once the legislature passes a legislation then the guidelines or direction becomes ineffective. For 
example, in the case of Vishaka where the Supreme Court issued guidelines for protecting women 
from sexual harassment at workplace, these guidelines ceased to have effect when the parliament 
passed the Sexual Harassment of Women at Workplace (Prevention, Prohibition, Redressal) Act 2013. 

 

IS JUDICIAL ACTIVISM A FORM OF JUDICIAL EXCESSIVISM? 

At many instances the legislature has blamed the judiciary for intervening in its domain of power i.e. 
law making and hence violating the doctrine of SOP. The doctrine clearly states that judiciary has the 
role of interpreting the law which is passed by the parliament however in India the power goes on to 
the extent under which the Supreme Court can declare a law passed by the parliament null and void 
and sometimes also assume the role of legislator to fill the gap created by a law. The question that 
arises is that whether this power given to the Supreme Court is in excessive to the power conferred by 
the constitution. The answer to it is No.  In the case of Supreme Court Advocates-on-Record-
Association v. Union of India8 struck down the National Judicial Appointment Commission (NJAC) 
on the grounds that it hinders the independence of Judiciary and thus is violative of the basic structure 
of the constitution. Thus, it can be said that Supreme Court in India has absolute power to declare any 
law null and void if either it violates the Fundamental Rights or if it violates the basic structure of the 
Constitution. On the second issue whether the role of Supreme Court in making laws infringes the 
power conferred upon the parliament violates the doctrine of SOP. The answer to this question is also 
in negative. It is true that there is a very thin line of difference between appropriate and inappropriate 
intervention by the judiciary in the law-making power of the legislature and the judiciary and it would 
be correct to say that the Supreme Court has not overstepped that thin line. The Supreme Court has 
only intervened in matters where the legislature has failed to render its responsibilities towards the 
public. Secondly the Judiciary has only assumed the role of legislator when prima facia it has felt that 
if kept a blind eye on the issue then it would lead to grave injustice. In the words of a former Supreme 

 
7 AIR 1997 SC 3011 
8 (2015) 5 SCC 1 
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Court Judge Judicial Activism is a result of the failure on part of the Executive and Legislature to 
respond to the changing needs of the Society and thus until and unless the Executive and Legislature 
take a dynamic approach while discharging their duties towards the public Judicial Activism will 
blossom. Moreover, the Constitution of India grants special status to the Supreme Court and High 
Courts. Both High Courts and Supreme Courts are empowered to entertain petition filed by person 
who stand for issues which affect the larger public at large. It is to be noted that because of Judicial 
Activism that many backward and socially weak classes are able to get easy access to the legal aid so 
that their Fundamental Rights are not infringed. 

 

CONCLUDING REMARKS 

Judicial Activism plays an assertive role under which the judiciary pushes the other organs of the 
government to discharge their duties faithfully towards the people. Sometimes Judicial Activism fills 
the loop holes in the laws made by the parliament and ensures that people do not suffer from the 
inefficiency of the Executive and Legislature. In a long run it is possible that Judicial Activism may 
encroach the principles of Separation of Powers but the ultimate goal of every democratic country is 
that fruits of democracy are enjoyed by the people who are living at the bottom level of the society. 
Secondly judicial activism does not completely violate the principles of SOP in the sense that it 
complements the legislature and the executive and ensures that all the organs of the government are 
on the same page and that is welfare of the public in general. In India both the legislature and Executive 
have become a play field for the politicians for perusing their petty politics and while doing so they 
divert from the goal for which they were sent to legislature, as a result the Judiciary comes to the rescue 
and tries to fill the gap which has been created, thus it ensures that the government is working on the 
principle of good governance and at the same time it makes sure that justice is done and is seen in 
practical sense.
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THE PRACTICE OF POLYGAMY UNDER MUSLIM LAW IN INDIA 

- Bhagavatula Naga Sai Sriram1 

 

ABSTRACT 

The term Polygamy can be explicated as the process of having more than one female spouse at a 
time. This practice of polygamy has been practised from the ancient times in India, but the practice 
of polygamy is regarded as a crime in India with respect to Hindu and Christian religion. However 
Islamic law allows polygamy for men i.e. a Mohammaden male is entitled to have as many as four 

wives at the same time. Due to this dissimilarity, numerous conflicts are ascending between the 
religions in India. The author herein, will reflect on the concept of polygamy in India and will be 

discussing about the constitutional validity of polygamy practice in Mohammaden law. In this paper 
the author will be deliberating that the practice of polygamy in Muslim law is in violation of the 

Fundamental rights which are guaranteed under Indian Constitution. This paper will conclude that 
Polygamy must be criminalised irrespective of the religion i.e. even mohammaden males who 

practice Polygamy must be punished and suggestions will be drawn based on the observations. 

Key Words: Polygamy in Muslim law, Fundamental Rights—Article 14, 15, 21, of the Indian 
Constitution. 

 

STATEMENT OF THE PROBLEM 

The present research paper is focused on the topic related to the issue of polygamy particularly in 
Muslim Law. The problems related to social stigma, different perspectives of then people and the abuse 
faced by the muslim women due to the said practice of polygamy will be analysed in this paper. 

 

RESEARCH OBJECTIVE 

The objectives of the research can be listed below: 

• To gain the knowledge about the concept of the polygamy in India. 
• To analyse the current laws related to this practice in India 
• To find out what are the lacunas and where are they situated. 
• To suggest the solutions to the problems arising out of polygamy which is being practiced 

mohammaden law. 
RESEARCH METHODOLOGY 

For this research paper, I have used both doctrinal and non-doctrinal methods.  

For doctrinal research, I have studied various articles, law journals, books, case laws etc. This type of 
research is done to gain more knowledge about the topic and to critically analyse the data related to 
problems faced by women due to this polygamy, progress of related law, and social stigma.  

For Non doctrinal research, I have used questionnaire method to collect opinions of university students 
of law department about the practice of polygamy and the polygamy laws in India. 

 
1 Student, BBA LLB (H), 2nd year, School of Law, Sastra University, Thanjavur, Tamil Nadu 
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INTRODUCTION 

 The practice of having more than one female spouse at a time is well-known as Polygamy.   

 The same practice of polygamy can be further categorised in to two kinds they are: 

• Sororal polygamy: In sororal polygamy, one male has two or more wives all of them are sisters. 
• Non-sororal polygamy: In this type of polygamy, the wives of a man are not sisters but belong to 

different families. 
In ancient India, polygamy and polyandry were prevalent to a certain extent. Polygamy was considered 
as a matter of personal choice and mostly this practice was considered as a social, moral and religious 
obligation during that period.  

In modern India a polygamous marriage is considered as null and void. The Hindu Marriage act 1955 
which is applicable to majority of the people in our country prohibits the practice of polygamy and 
pronounces the polygamous marriage to be void. Sections 494 and 495 of the Indian Penal Code 1860 
prohibit polygamous marriages. Hence we can come to a conclusion that polygamy became illegal in 
India from 1956 uniformly to all the citizens of the country except for that of muslims as their personal 
law permits polygamy and allows them to have maximum of four wives.  

 

POLYGAMY IN MUSLIM LAW 

Muslim Personal Law Application Act (Shariat) of 1937, is generally applicable to all the muslims in 
our country.  Muslims in the country are subject to the terms of this act. 

The relevant provisions of holy Quran with respect to polygamy and the translations of the verse are 
as follows: 

• And if you fear that you will not deal justly with the orphan girls, then marry those that please you 
of [other] women, two or three or four. But if you fear that you will not be just, then [marry only] 
one or those your right hand possesses. That is more suitable that you may not incline [to 
injustice].2 

• In verse 4:129 the Quran says that Surah An-Nisa -- And you will never be able to be equal [in 
feeling] between wives, even if you should strive [to do so]. So do not incline completely [toward 
one] and leave another hanging. And if you amend [your affairs] and fear Allah - then indeed, 
Allah is ever forgiving and Merciful.3 

From these two provisions in the holy Quran we can come to a conclusion that “men are unable to deal 

justly with more than one wife”. This means that men are generally not allowed to engage in polygamy 
but the allowance for multiple wives is there under specific circumstances such as war, gender 
imbalance, and illness of wife which makes her incapable of sexual intercourse.  

From this it is to be understood that monogamy is the norm and polygamy is an exemption in the 
Islamic religion. 

 

CONSTITUTIONALITY OF POLYGAMY IN MUSLIM LAW 

 
2 https://quran.com/4/3?translations=17,19,20,22,84,18,21,95,85,101 
3 https://quran.com/4/129 

https://quran.com/4/3?translations=17,19,20,22,84,18,21,95,85,101
https://quran.com/4/129
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Polygamy in Muslim Law is not proscribed till now since because it comes under the preview of their 
religious practice and also they tend to practice it. However, it is to be noted that if a custom or a 
religious practice that is prescribed under personal law violates the basic fundamental rights which are 
guaranteed under the Indian Constitution, the said practice must be struck down. The manner in which 
said practice of polygamy violates the basic fundamental rights like Articles 14, 15 and 21 of the Indian 
Constitution is explained below: 

Violation of Article 14 of the Indian Constitution 

Article 14 of the Indian constitution guarantees Equality before the law and equal protection of law 
within the territory of India.4 One facet of Article 14 is that there shall be no privileged person or class 
and that none shall be above law. Another facet of the provision is the obligation upon the State to 
bring about an equal society as equality can be predicated meaningfully only in equal society.5 Article 
14 of the Indian constitution permits classification but forbids class legislation. So, a reasonable 
classification is not only permitted but is necessary for a society to progress.6 The classification must 
be based on substantial distinction bearing reasonable relation to the object which is sought to be 
attained but must not be arbitrary or evasive. 

Test of reasonable classification 

Classification to be reasonable, there must be a substantial basis for making the classification and there 
should be a nexus between the basis of classification and the object of the statue under consideration.7 
It must be founded on substantial differences which distinguish persons grouped together from those 
left out of the group and such differential attributes must bear a just and rational relation to the object 
sought to be achieved.8 Section 494 of the Indian Penal Code makes bigamy a criminal offence, 
whereas section 2 of Shariat Act allows polygamy which is applicable to Muslims. Also, Muslim 
women weren’t given any such provisions to practice polygamy which results in arbitrary and 
unreasonable classification solely based on the basis of religion and sex. Thus, equality guaranteed 
under Article 14 of the Indian constitution is disrupted. 

Violation of Article 15 of the Indian Constitution  

Polygamy creates Gender Discrimination 

Polygamy must be considered as arbitrary and discriminatory, under Article 14 and Article 15 of the 
Indian Constitution, in the same manner as it was held in the case of Charu Khurana v. Union of India.9 
In the present case it was held that discrimination based on sex was opposed to gender justice. Apart 
from violating the statutory command, they also violate the Constitutional mandate which postulates 
that there cannot be any discrimination on the ground of sex as sustenance of gender justice is the 
sophisticated accomplishment of fundamental human rights.  

Article 15 (1) of the Indian Constitution prohibits the State from discriminating against citizens on 
grounds only of religion, race, sex, caste, and place of birth or any of them.10 The right guaranteed in 
Article 15 (1) is conferred on a citizen as an individual and is available against him being subjected to 
discrimination in the matter of rights, privileges and immunities pertaining to him as a citizen 

 
4 Constitution of India, Article 14 
5 Sri Srinivasa Theatre v. Govt. of Tamil Nadu, (1992) 2 S.C.C. 643. 
6 Jagit Singh v. State, A.I.R. 1954 Hyd. 28. 
7 Laxmi khandasari v. State of Uttar Pradesh, (1981) 2 S.C.C. 600. 
8 State of Maharashtra v. Indian Hotel &Restaurants assn., (2013) 8 S.C.C. 519. 
9Charu Khurana v. Union of India, (2015) 13 S.C.C. 44. 
10 Constitution of India, Article 15 



 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

  

Page | 660  
 

generally.11 Hence by allowing the religious practice of polygamy, the State has discriminated on the 
basis of gender and religion which is against the fundamental right which is guaranteed under Indian 
Constitution. 

The existing social inequalities or imbalances are required to be removed readjusting the social order 
through rule of law.12 The personal laws conferring inferior status on women are abhorrent to equality. 
We must not forget the fact that personal laws are derived not from the Constitution but from the 
religious scriptures. The laws thus derived must be consistent with the Constitution otherwise they 
become void under Article 13 of the Indian constitution if they violate fundamental rights.  

Violation of Right to Life guaranteed under Article 21 of the Indian Constitution 

The practice of polygamy violates Article 21 of the Indian Constitution because the right of a woman 
to live with human dignity and her right to life under Article 21 becomes affected by the said practice. 
In a plethora of cases, the Supreme Court observed that the right to live is not merely a physical right 
but includes within its ambit the right to live with human dignity.13 Right to life includes right to 
livelihood, better standard of living, hygienic conditions in the work place and leisure14 

In the case of Bandhu Mukti Morcha v. Union of India15 it was held by the honourable court that the 
State has obligatory duty to protect from the violation of fundamental rights especially to the weaker 
section of the society. Women were considered to be the weaker sex in this case. 

In the case of N. Adithayan v. The Travancore Devaswom Board it was held that Any custom or usage 
irrespective of even any proof of their existence in pre-Constitutional days cannot be countenanced as 
a source of law to claim any rights when it is found to violate human rights, dignity, social equality 
and the specific mandate of the Constitution and law made by Parliament16 

The right to life which is guaranteed under Article 21 of the Indian Constitution includes the right to 
lead a healthy and peaceful life. The practice of polygamy disrupts the peace of the women and affects 
their mental health. It is to be noted that, if during the existence of a valid marriage the husband had 
remarried another woman, necessarily, then that will be regarded as mental cruelty to the first wife. 
Thus, polygamy not only cruel towards woman but also affects her right to peaceful life which is 
guaranteed to her under Article 21 as a fundamental right. 

In the case of Aaqil Jamil and Ors. v. State of U.P. and Anr, it was held by the court that  “Under the 
Muslim Law, marriage is a contract and contract cannot be rescinded unilaterally. Personal law or 
Constitution of India does not entitle the husband to rescind contract, orally, by notice or by ex parte 
decisions, hence seems to be unsustainable, otherwise also it shall be bad in law.17  

The second marriage is not a single but a continuing wrong to the first wife.18  

The provisions of Holy Quran also state that it is difficult to treat all of the wives equally. Hence, it is 
very appropriate to note that the practice of polygamy is not mandated by the Holy Quran and cannot 
be regarded as an essential religious practice. 

 
11Nain Sukh Das and Ors. v. State of U.P. and Ors., A.I.R. 1953 S.C. 384. 
12 State of Karnataka v. AppuBaluIngale&Ors., A.I.R. 1993 S.C. 1126. 
13 Vishaka v. State of Rajasthan, (1997) 6 S.C.C. 241. 
14 Coralie v. Union Territory of Delhi, (1981) 1 S.C.C. 608. 
15 (1997) 10 S.C.C. 549 
16 N. Adithayan v. The Travancore Devaswom Board, (2002) 8 S.C.C. 106. 
17 Aaqil Jamil and Ors. v. State of U.P. and Anr, (2017) 2 A.C.R. 1870. 
18 Abdurahiman 49 years v. Khairunnessa 43 years, (2010) D.M.C. 707 Ker. 
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A combined reading of Articles 14, 15 and 21 of the Constitution provides that no law can be made or 
can be applied which discriminates women and favours one set of people.  

 

CONCLUSION 

Religion is frequently placed on the highest pedestal in our country like India and the Indian 
Constitution also gives protection for all religion and religious practices from Articles 25 to 29. The 
Indian judiciary focusing on a transformative constitution and the concept of constitutional morality 
and also there has been a changing trend and latest views are being expressed regarding constitutional 
morality by the honourable courts through landmark judgements in the recent times. Hence it is humbly 
submitted that the application of Section 2 of the Shariat act in respect of marriage and divorce are 
alone to be considered as void since because this practice of polygamy gives unilateral power to the 
muslim men.  

Suggestions/ Recommendations 

• The practice of polygamy must be struck down since because polygamy in Muslim law is in 
violation of the fundamental rights which are guaranteed under Indian Constitution. 

• The practice of polygamy in muslim law must also be made as a punishable offence and they must 
be tried under sections 494 and 495 of the Indian Penal Code as other people and muslim men must 
not be allowed to take shield and defence under the personal laws. 

The abolition of polygamy will be a step forward towards equality of men and women and this will be 
a concrete step in establishing uniform civil code which is guaranteed under Article 44 of the Indian 
Constitution.
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SPIN ON REALITY: IS CAA A MATTER OF ANXIETY? IS ASSAM 
PROTESTING FOR THE SAME ISSUE AS PEOPLE IN REST OF INDIA? 

- Ayush Shukla1 

 

ABSTRACT 

The Citizenship Amendment Act, 2019 was passed by the Union Parliament on December 12, 2019. 
The Act is not discriminatory towards any minority within the country. The Act aims at providing 

Indian Citizenship to the non-Muslim minorities i.e. to Hindu, Sikh, Buddhist, Jain, Parsi, and 
Christian from three countries i.e. Bangladesh, Pakistan, and Afghanistan. The provisions of the Act 

extended only to non-Muslims minorities, as the countries mentioned in the act are Muslim 
dominated countries, and Muslims are not the minorities in these countries. 

The Act defines the Illegal Immigrants as an individual who comes to India without a 
legitimate passport or stays within the country after the expiry of the visa permit, and therefore 

the immigrant who uses fake documents for the immigration process. The CAA doesn't target any 
religious community from abroad. It only provides a mechanism for a few migrants who may 

otherwise are called “illegal” depriving them of opportunity. 

An Assamese person is not protesting against the CAA for the same reason as a Muslim person is 
protesting in Delhi. The Assamese fear and anger stems from their history of Cultural Oppression. In 

this study an attempt has been made to highlight the current status of protests in India regarding 
CAA, and to differentiate the position of protests in Assam and rest of the states regarding this issue. 

Keywords- Cultural Oppression, Assam, Protests, CAA 

 

INTRODUCTION 

Once a wise man said “An incomplete or a little knowledge is a dangerous thing” and that is the only 

reason because of which the need arises that the situation these times in India regarding with The 
Citizenship Amendment Act, 2019 and National Register of Citizen needs some treatment. This is the 
time when this incomplete or partial knowledge should be completed.  So it started from CAB and 
now it’s CAA, a bill became an act. Well after seeing such reactions of people on the streets especially 
in Delhi, I even wondered have I missed something really, have I missed some aspect of it? It was the 
day 12 of December 2019 when the Citizenship Amendment Bill was passed by the Parliament of 
India and became The Citizenship Amendment Act, 2019. The bill was introduced with some changes 
in the the Citizenship Amendment Act, 1955. 

By going thoroughly to the act, first of all it is not only The Citizenship Act but it is The Citizenship 
Amendment Act. The Citizenship Act was very first time enacted by the Parliament in 1955.  

 

WHAT WAS THE NEED OF THIS ACT? 

The answer to this question is that Article 11 of the Constitution of India states that – After January 
26th 1950 i.e. from the date of the commencement of the Constitution of India, who’ll decide about the 
Citizenship? So here comes the need of The Citizenship Act, hence the Parliament passed The 

 
1 Student, Shri Ramswaroop Memorial University, Lucknow 
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Citizenship Amendment Act, 1955, under the powers given to the centre. The Act was itself amended 
several times, and this Citizenship Amendment Act, 2019 is in the sequence of several amendments to 
the original one. 

The Act aims at providing India Citizenship to the non-Muslim minorities i.e. to Hindu, Sikh, 
Buddhist, Jain, Parsi, and Christian from three countries i.e. Bangladesh, Pakistan, and Afghanistan. 
Next question arises that what about the Muslim masses? The Home Minister Amit Shah in this regard 
himself stated in the Parliament that “This bill will not harm even a little bit any minority especially 
our Muslim brothers and sisters who live in this country, because this act is aimed at giving citizenship 
but not to snatch it away from anyone”. In the act itself the term ‘persecution’ has not been mentioned 

anywhere, and since there is no such criteria as persecution, it does not discriminate against any 
Muslim illegal immigrants from these three countries. The provisions of the Act extended only to non-
Muslims minorities, as the countries mentioned in the act are Muslim dominated countries, and 
Muslims are not the minorities in these countries. This act is specifically focused to these minorities 
from only these three countries, no Hindus facing persecution on the grounds of religion in the 
countries other than these three can apply under CAA, they will have to apply through the usual process 
to get Indian Citizenship just like any other foreigner by either registration or naturalization as a citizen 
of India, they will not get any preference under The Citizenship Act, 1955 even after CAA. It is not 
the matter that the Act is dealing specifically with only these three countries, as Indian Government 
previously had also dealt with countries like Uganda and Srilanka. The Citizenship Amendment Act, 
2019 is not excluding Muslims but it is only focusing on the religious minorities from these three 
countries. If it is about excluding Muslims from India than why would India had given citizenships to 
2830 Pakistani, 912 Afghanis, and 172 Bangladeshis Citizens in the last 6 years, in which many of 
them were majority communities from these countries? The CAA does not target any religious 
community from abroad. It only provides a mechanism for some migrants who may otherwise have 
been called “illegal” depriving them of opportunity. 

 

WHAT ABOUT EQUALITY? 

 So, Article 14 of Constitution of India states that “The state shall not deny to any person equality 
before the law or equal protection of law within the territory of India.” But Article 14 also allows 

‘Reasonable Classification’ which is based on ‘Intelligible Differentia’ which says that ‘Equals are 

treated equally’. So keeping these conditions in sight it is clear that in the countries i.e. Pakistan, 
Afghanistan, and Bangladesh, Muslims are in majority they do not need that level of help, but the six 
identified communities i.e. Hindu, Sikh, Buddhist, Jain, Parsi, and Christian need it the most, they 
need some special privileges to be safe because they are minorities, and not only minority they are 
facing a huge persecution. Hence it does not violate Article 14. In these countries these six 
communities are not as equal as Muslims.  

 

IS ASSAM PROTESTING FOR THE SAME ISSUE AS PEOPLE IN DELHI? 

No, an Assamese person is not protesting against the CAA for the same reason as a Muslim person is 
protesting in Delhi. 

Assam was the first state to see the protest against the Citizenship Amendment Bill in 2019. Since than 
the bill became an Act and the protests from Guwahati to Dibrugarh continue. But gradually over the 
time many have called out the anti-CAA protests in Assam saying that their protests are for the 
WRONG reasons i.e. to maintain an ethnic Assamese majority over the State’s Bengali- speaking 
population. This sparked debates on social media, and elsewhere between the Assamese and the 
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Bengalis and others from Assam, Bengal and other states. One side calls it protection of identities and 
the other calls it ethno-fascism. When the NRC exercise being conducted in Assam many who are 
protesting now were silent, as than they felt that the NRC would identify non Assamese outsiders and 
they would be asked to leave Assam, then came the CAA which states that Hindu immigrants will get 
Citizenship and that was not ok as that would mean that the Hindu immigrants from Bangladesh would 
be allowed to stay in Assam forever. So, fierce protest broke out across Assam.  

Areas under the Inner Line Permit (ILP) are not protesting. The Assamese are angry with what they 
see as breach of contract between them and the Indian Government, namely the Assam Accord of 1985 
which was signed between Indian Government and Leaders of Assam Movement. The Assam 
Movement wanted the Government to identify and deport illegal Bangladeshi Immigrants from Assam. 
Historically since the 19th Century the Assamese have felt that the influx of immigrants’ especially 

Bengali immigrants encouraged by the British has upset the Cultural and Demographic balance of the 
state. For 37 years the British even made Bengali the official language of Assam. In the Partition in 
1947 the more Hindu Bengalis entered Assam, than again in 1971 more Hindu Bengalis entered in 
Assam in the violence that surrounded the creation of Bangladesh. So, the Assamese fear and anger 
stems from this history of Cultural Oppression.  

All the violence that has been witnessed is politically covered to gain maximum political capital. At 
last I want to conclude with the quote- 

You don’t need religion to have morals. If you can’t determine right from wrong, then you lack 

empathy, not religion. 

 

REFERENCES 

• Assam Accord of 1985 
• Unacademy 
• economictimes.indiatimes.com 
• www.indiatoday.in 
• www.gktoday.in 
• indianexpress.com

http://www.gktoday.in/


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

  

Page | 665  
 

A COMPARITIVE STUDY ON ADMINSTRATIVE ADJUDICATION WITH 
UK & USA 

- Puligedda Sailasri1 

 

ABSTRACT 

The world is now full of democratic nations, thereby where each person is given fair and reasonable 
chance in all aspects. The dispute resolution has always been the work of the Judiciary not only in 
India, but through the world, since time immemorial. The judicial systems all over have adopted 

many noble principles such as equity, equality, rule of law to ensure delivery of justice to all 
irrespective of caste, colour, creed or any other discriminations. 

But, in recent times, in India, the working of judiciary has become a complex process and the system 
which has been considered to be the best system for dispute resolution keeping in view the principles 
of natural justice that has been recognized to guarantee justice to all, is on the verge of failure and is 
unable to follow its vision that ‘Justice delayed is justice denied’.  Hence, in the recent times, many 

countries including India have established a separate administrative adjudicating system as to 
reduce the workload on the traditional courts and to deliver justice in a speedy manner. 

Through this research, we would be looking into the aspect to development of administrative 
tribunals, and administrative law in India, and also have a comparative analysis with that of USA 

and UK. It was found out that due to the increasing disputes, the tribunals are not working as 
expected of them and are also legging behind leaving a heavy pendency before them as well. Hence, 
the system of administrative adjudication though not a failure, did not live up to the expectations in 

terms of performance. 

 

INTRODUCTION 

In India, the democracy is divided into three essential systems known as Legislative, which makes the 
laws, the judiciary which ensures the protection of law and the executive which enforces the law in its 
practical sense. The Doctrine of Separation of Powers though creates these three organs of the 
government; it is not applicable per se in its originality in India, due to the diverging factors of the 
frame of the Indian society. Hence, the organs look into each other’s functioning at a greater end to 

cause justice and equity in the country for the well- being of the people.  

In the society, with the increase in the number of cases piling up, as main problem alongside the larger 
built-up frame of democracy, we realized that there must be de-regularization of works, 
responsibilities, powers and duties for the better administration. Hence, besides the legislative there 
are certain administrative authorities created by the legislature delegating them the powers and duties 
to act as legislature in necessity also in the same way there are certain quasi- judicial authorities created 
so as to decrease the work load on the judiciary and also to sort out the public problems at the first 
stance in the lower level saving up the time of both the government and the parties in the issue.  

Hence, in the recent days the concept of administrative adjudication has been gaining the lime light 
and many laws have been successively developed to deliver better adjudication.   

 
1 Student, Symbiosis Law School, Hyderabad 
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Administrative law provides for the rules and the principles to be followed by the administrative 
officers while adjudication and other decision-making process to deliver justice.  According to 
Professor Dimock, administrative adjudication is the process by which the administrative authorities 
settle the issues raised in their course of work. 2 

 

SCOPE OF THE SUBJECT 

Administrative law has been developed as to ensure a speedy redressal in mainly service matters, as 
these matters generally take a lot of time in the ordinary courts, and this leads to piling up of work and 
proved no benefit either to the employee or to the employer. Hence administrative law is well 
formulated as to give quasi-judicial and quasi- legislative powers to the administrative officers to 
deliver justice in a catalyst form, also the act puts on reasonable restrictions so to ensure that the 
officers do not mis-use their power and act in violation of public interest.  

 

OBJECTIVES OF RESEARCH 

• To find out the need for administrative adjudication. 
• To find out how about the administrative adjudication system in India. 
• To find out about the administrative adjudication system in UK. 
• To find out the administrative adjudication system in US. 
• To compare the administrative adjudication systems of the above-mentioned nations with that in 

India.  
 

RESEARCH METHODOLOGY 

The research to meet the objectives of this research is primarily historical and doctrinal; it would be 
based on online sources available and the government websites to have a better insight about the 
working of the systems.  

 

RESEARCH QUESTIONS 

• Whether Administrative tribunals come under ambit of courts under judiciary? 
• What circumstances have led to establishment of administrative adjudication in India? 
• Discuss the establishment and working of Administrative Tribunals in India from the judicial 

interpretations.  
• Whether administrative adjudication is followed in US and UK? 
• Whether there are any similarities or differences in the working of administrative adjudicators in 

India, when compared to those in US and UK? 
 

LITERATURE REVIEW 

➢ Durga Das Basu, Commentary of The Constitution of India, 8th Edition, Vol 9, 2011 

 
2 https://www.lawnn.com/administrative-tribunal/ 

https://www.lawnn.com/administrative-tribunal/
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In this commentary, the author has explained the purpose and scope of Article 323A and 323 B of 
Constitution of India. The author has tried to explain the various circumstances that have led to the 
enactment of the Administrative Tribunals Act.  

➢ C. K. Takwani, Lectures on Administrative Law, Eastern Book Company, Edition 4. 
The author has explained the circumstances and the reasoning that have led to the formation of a quasi-
judicial authority known as ‘tribunals’ in India. The author has also precisely explained the famous 
case of L. Chandra Kumar vs. Union of India.  

 

ADMINISTRATIVE ADJUDICATION SYSTEM 

India 

The Fourteenth Law Commission in its report has suggested the creation on administrative tribunals 
for the better administration of justice, also in its 58th report in the year 1974, it has re-affirmed the 
same recommendation in specificity to service matters and that the courts should be the last resort in 
those issues. Later on Swaran Singh Committee in 1976 has recommended setting up administrative 
tribunals for solving service based issues at both central and state level. On basis of recommendation 
of this committee, under 42nd Amendment, the concept of ‘administrative tribunals’ was inserted into 

the constitution first under Article 323.Later on Administrative tribunals Act was enacted in 1985. 3  

Administrative tribunals in India essentially work as the court of first instance in non-legal issues. 
They constitute different laws and follow different procedures framed by the administrative authorities 
within the limitations of principles of natural justice and other fundamental principles which formed 
the basis of Indian Legal System.  The tribunals aim to solve the service matters at a faster pace in a 
simplified manner than those at the court to result in speedy justice. Hence, the tribunals do not rigidly 
follow the court structure but do imbibe the rules of rule of law to result in equity and equality. 

There are different administrative tribunals that have been established in due course to deal with 
specific matters wherein the administrative heads are those who have proficient knowledge and 
expertise in the given field.  Some of the administrative tribunals are: 

Article 323 A explains about the administrative tribunals to be established to settle issues related to 
service matters involving governments either central or state 

Article 323B enables the parliament and states to establish administrative tribunals for matters related 
to taxes, foreign exchange, labour disputes etc. While establishing such tribunals, they must also clarify 
the jurisdiction and powers of such tribunals. 

The Administrative Tribunal Act, 1985 lays down 3 types of tribunals. They are: 

1. CENTRAL ADMINISTRATIVE TRIBUNAL- This tribunal deals with the service matters related 
to central government employees or employees under any union government or any other 
organisation that comes under the purview of central government. 

2. STATE ADMINISTRATIVE TRIBUNAL- This tribunal may be established by the central 
government in any of the state, upon request to look into the issues related to service matters in 
state government. 

3. JOINT ADMINISTRATIVE TRIBUNAL- Two or more states can request for a joint tribunal, 
which would look into the service matters of both the states. 

 
3 http://lawcommissionofindia.nic.in/reports/Report272.pdf 

http://lawcommissionofindia.nic.in/reports/Report272.pdf
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Section 22 of Administrative Tribunal Act, 1985 explains the powers and the procedures to be followed 
by administrative tribunals. Some of them are:  

• Administrative tribunals though not bound by Civil Procedure Code, need to abide by principles 
of natural justice and other rules of law while delivering justice. 

• Tribunals have the same powers that a civil court has under Civil Procedure Code. 
In the case of Union of India vs. R. Gandhi4, the constitutionality of National Company Law Tribunal 
and its establishment by the parliament has been questioned with a mind-set that the parliament through 
the establishment of this tribunal is taking away the jurisdiction of the courts to look into the matters 
related to companies, but the court here explained that the Tribunals are constitutional upholding the 
power of parliament expressing that mere establishment of these tribunals is not against any basic 
structure rules and that the constitution in itself under Art 323 provides for the establishment of 
tribunals and that the intention is that both tribunals and the courts work hand in hand to deliver justice 
to people.  

In the case of L. Chandra Kumar vs. Union of India5, the Hon’ble Supreme Court has held that the 

tribunals act as court of first instance in the matters of related subject-matter and thus, they cannot be 
overlooked before approaching HC for any issue. Let us discuss this case in brief:  

There were two main issues that have been raised in the present case before the Hon’ble Supreme 

Court after the decision of the court in Sampath Kumar’s case. They are: 

1. Whether the tribunals under Article 323A or 323B of the Constitution are competent enough to 
test the constitutional validity of any statue or rule? 

The court in this regard has held that ‘Article 32, which confers powers to Supreme Court to check the 
constitutional validity of statutes and acts, is considered as the ‘Heart and Soul’ of the constitution and 

hence the same, for the power of High Courts under Article 226 of Indian Constitution.’  

The court further held that the ‘jurisdiction of the tribunals would be subjected to the review of High 
Court. There lies a two-fold analogy behind the same; one is to ensure that the work load on the courts 
is decreased due to the filtration done before the tribunals and two, to ensure that the High Court does 
not lose its jurisdiction to review. Hence, any tribunal constituted under Article 323A or 323B, are 
competent enough to test the constitutional validity of a statutory provision or rule, subject to review 
by concerned High Court.’ 

2. Whether the tribunals can be said as the substitutes for High Courts while discharging their power 
of judicial review? 

The court with regard to this issue raised, has explained that; ‘The tribunals will function only as a 

supplementary body and all the decisions of such tribunals can be subjected to scrutiny before the High 
Courts. This ensures that the inefficiency of the tribunals is removed under the supervision of the 
judiciary.’6 

In India, there are various administrative tribunals that have been established in due course for a better 
administration, like Income Tax Tribunal, Customs and Service Tax Tribunal, National Green 
Tribunal, Competition Appellate Tribunal, Armed Forces Tribunal etc. All these tribunals deal with 
specific subject-matter and work according to the parliamentary legislations under which they have 
been constituted. All the decisions of these tribunals are subject to judicial review by High Courts and 
the Supreme Court.  

 
4 (2010) 11 SCC 1. 
5 (1987) 1 SCC  
6 https://www.lawctopus.com/academike/case-study-l-chandra-kumar-v-union-india/ 

https://www.lawctopus.com/academike/case-study-l-chandra-kumar-v-union-india/
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Tribunals vs. Courts  

In India, the tribunals are separate from those of courts, while both the systems work harmoniously to 
deliver justice; both have certain procedural differences like: 

Courts are established under the traditional judicial system by the independent judiciary, while 
tribunals are set up by the executive for speedy justice. While courts have jurisdiction on all matters 
usually unless exempted, tribunals are established with jurisdiction over specific matters and also with 
limited powers unlike an ordinary court.  

While courts have to abide by the civil procedure and evidence act and all other legislative acts, 
tribunals are exempted from the same, but they need to abide by the principles of natural justice. Courts 
are always headed by a specialist in law, while tribunals can also be headed by a specialist in the 
subject- matter not necessarily in law.  While courts are bound by the precedents set, tribunals are not. 
Certain courts are empowered to decide the validity of legislations, while no tribunal has such authority 
vested in it. 

In the case of L. Chandra Kumar vs. Union of India, it was held that ‘Administrative tribunals under 
Art. 323 A and 323 B of Constitution would not be competent to examine the validity of statute under 
which they have been created, and the matters related to same can be raised in the appropriate High 
Court directly.’ 7 

USA8 

In USA, Federal tribunals are established to look into the matters of constitutionality issues and 
administrative issues under Article II and Article IV. The administrative tribunals are statutory in 
nature and are differentiated form those of judicial courts. Administrative Procedure Act is enacted to 
deal with queries related to administrative powers and functions.   

These administrative tribunals work as an intermediate before approaching the court of law, thus 
saving the parties a lot of time, besides cost. Here, the parties can settle issues by compromising and 
adjusting before going to judicial courts if not satisfied by the outcomes in the tribunal. The primary 
responsibility of the adjudicators in these tribunals is to hear administrative disputes arising from 
different states. These judges are appointed by the state itself, through merit-based evaluations; this 
often raises the question of decisional independence of the judges.  

These tribunals have been held as an integral part of the federal judicial system in US in many leading 
cases. Even in USA, there lies a two- tier administrative adjudication system, one at Federal level and 
the other at State level.  The US Federal Supreme Court retains the power of review of the 
administrative decisions. This is to ensure a judicial review in consonance with the constitution of the 
United States.  

UK 

Let us now look into how the tribunal system is developed in United Kingdom. In England a large 
number of tribunals have been created over the time to deal with issues related to employment, 
immigration, social security etc. These tribunals are very different from ordinary courts as the tribunals 
are headed by specialists in the related subject matter besides the flexibility of tribunals to meet the 
necessities of the people, which ordinary courts can’t bend to.  

 
7 Supra note 5.  
8 https://heinonline.org/HOL/Page?collection=journals&handle=hein.journals/jnaa37&id=247&men_tab=srchresults 

https://heinonline.org/HOL/Page?collection=journals&handle=hein.journals/jnaa37&id=247&men_tab=srchresults
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Tribunals have not been newly established in England, they have been existing since 1908, when Local 
Pension Committee was established under Old Age Pensions Act. The reasons behind establishment 
of tribunals in England was the same to that of India, which is to ensure fast, effective and cost- friendly 
litigation to public that too from experts in the related subject matter than a common judge who has 
mere basic knowledge on the subject- matter.   

In 2007, Tribunals, Courts and Enforcement Act was enacted by the British parliament which provides 
for a two-fold Tribunal system, providing a unified appeal procedure. The lower tribunal is the First-
tier Tribunal which are further divided into several chambers based on the subject- matter, while 
questions of law can be appealed from these tribunals to the Upper Tribunal for judicial review. After 
which also, the Court of Sessions can look into the cases decided by these tribunals to ensure delivery 
of justice.9 

 

COMPARITIVE ANALYSIS 

When we look into the structure of the administrative tribunals in India, USA and UK, we find many 
similarities in the same. It is not hidden, that when the administrative agencies are being set up 
constitutionally in India, the structures that were existing in USA and UK were observed closely; hence 
we can find a lot similarities in these three structures than differences.  

All the 3 nations have a de-regularized system of administrative adjudication, mainly set up with the 
aim to settle service related matters primarily and other social and public issues in a speedy process as 
to decrease the load on the judiciary and to deliver justice better, as these tribunals are usually headed 
by experts of the subject- matter in question.  

In all the three countries, the administrative tribunals act as a supplementary organization established 
to share the work- load of the judiciary. In India, and UK, the tribunals run on their own laws and are 
not required to follow the common law such as CPC in India, though they need to abide by the 
principles of natural justice, where as in USA, these agencies are considered as an integral part of their 
federal judiciary10, unlike in the other two countries where administrative tribunals form only quasi-
judicial authority.  

 

SUGGESTIONS AND CONCLUSION 

Coming to the end, to recollect, we have discussed about the circumstances and the objectives behind 
the need for creation of separate administrative adjudicating agencies in India, also about the 
development and scope of administrative law and the functions and powers of agencies through 
judicial interpretations. We have also come across the administrative adjudication system in USA and 
UK.  

The administrative tribunals have been established with the intent to reduce the work pressure on the 
judiciary besides delivering a speedy justice, but due to the increasing disputes, the tribunals are not 
working as expected of them and are also legging behind leaving a heavy pendency before them as 
well. Hence, the system of administrative adjudication though not a failure, did not live up to the 
expectations in terms of performance. 

 
9 http://www.legislation.gov.uk/ukpga/2007/15/notes/contents 
10https://www.abyssinialaw.com/online-resources/study-on-line/item/311-judicial-power-of-administrative-agencies 

http://www.legislation.gov.uk/ukpga/2007/15/notes/contents
https://www.abyssinialaw.com/online-resources/study-on-line/item/311-judicial-power-of-administrative-agencies


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

  

Page | 671  
 

LGBTQ COMMUNITY- RECOGNITION AND RIGHTS 

- Nidhi Sri & Aakansha Katiyar1 

 

ABSTRACT 

We live in such a golden era where the science and technology are advancing pinnacling but the 
mentality of people are still stuck to one deep rooted prejudices belief and tradition about the 

sexuality and gender of LGBT community. The history of LGBT community always remain complex, 
because society does not perceive bisexuals, gays, lesbians and transgender as a part of them. They 

think these people are odd and very different from them. People in the LGBT community are still 
fighting for their rights and their acceptance by the society. Despite of the fact that “all are created 

equal”. 

Discrimination against LGBT members cannot be called an internal issue. This problem has 
tremendous worldwide consequences. People will take this issue into the most serious consideration 

and understand that inclusion and acceptance of the LGBT community is one of the divisive facts 
regarding the LGBT community. 

Keywords: LGBT community, rights, mentality, fighting, belief and tradition 

 

INTRODUCTION 
The concept of human rights is based on the fundamental principle that every human being is equal. 
Consequently, all human beings have dignity and all human beings should be viewed as equal. 
Anything that damages anyone’s dignity will contradicts the principle of equality and paves the way 
for discrimination. The rights of LGBT community are coming into greater focus across the world, 
with major changes in recent years in many countries including the introduction of new legal 
protections. The preamble of the Indian constitution mandates justices and equality in all way i.e. in 
all social, economic and political way.2 

India is diversified with such a disparity between urban and rural people’s thinking process regarding 
language, caste, class and gender that add more complexities to the people of this community. But we 
cannot deny the fact that people of this community are facing such a hardship that we cannot even 
imagine but still they have a voice that is strong and refuses to be silent any longer in their efforts to 
reclaim their equality in the society. The people of this community has always faced and being facing 
discrimination at all levels. The level of intolerance, discrimination, harassment and the threat of 
violence due to their sexual orientation are highly challenging than those that identify themselves as 
heterosexual. 

Some of the reasons that may reinforce such mentality of people, their fear or their hatred towards 
homosexuality on a larger scale are due to prejudice religious and political beliefs of a dominant group. 
Still in some countries homosexuality is considered as illegal and are punished by fines, imprisonment 
and in harsh situations with death penalty. Although many societies have made significant studies in 
human rights advocacy, LGBT rights struggle to universal acceptance. Country like India where 
citizens have the freedom to exercise their liberty and lives the way they want to live, In that country 
only there are people who are not even allowed to give vote just on the grounds of sexual orientation. 

Though India continues to carve a niche for itself in the world economy, homophobia still prevails in 
the country. India as a country is progressing but are still conservative towards such social matters, 

 
1 Students, BA LLB, Lloyd Law College, Greater Noida, Uttar Pradesh 
2 https://www.google.com/url?q=https://www.in.undp.org/content/india/en/home/blog/lgbtequalityindia.html&sa=D&ust
=1586526508358000&usg=AFQjCNG_OKAxLYyoMtvv3tvmFTRd3MiJNw 

https://www.google.com/url?q=https://www.in.undp.org/content/india/en/home/blog/lgbtequalityindia.html&sa=D&ust=1586526508358000&usg=AFQjCNG_OKAxLYyoMtvv3tvmFTRd3MiJNw
https://www.google.com/url?q=https://www.in.undp.org/content/india/en/home/blog/lgbtequalityindia.html&sa=D&ust=1586526508358000&usg=AFQjCNG_OKAxLYyoMtvv3tvmFTRd3MiJNw
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homosexuality is being hardly accepted and that to be in urban areas3. In rest of the country they are 
still treated as beleaguered class, who have a long battle in front of them to be treated as equals in the 
society. Since ages homosexuality has been seen as crime.  

Number of horrifying things have been done in the name of faith. The opposition leaders build 
circumstances like this by saying things like “There is no room in our society for man and man, or for 

women and women. It is against our ethnic culture and if we legalize these stuff it would run counter 
to our social and moral values4,” these words not only build social disparity but also hatred amongst 
the people for the people of this community which raises their difficulty in socializing their acceptance 
by society. 

But for those belonging to the LGBT (lesbian gay bisexual and transgender) culture, their sexual 
identity makes them subject to a lot of abuse. Passports, ration cards, election ID cards, are not issued 
to them. They are also work deprived. They are most often bashed by officers, and then humiliated by 
them later. They too are exposed to sexual assault. Professional Mental Health. Instead of creating 
secure environment for them people are creating such circumstances that raise a question on their 
survival in such environment. It has been found from a survey that 90% of people try to hide their 
sexuality so as not to be rejected by the society5. Why don’t people get this fact that sex does not define 

an individual’s identity? They are also a human being like them. They are not demanding anything 

special or additional rights but the same as an individual should be permitted. But they are not only 
discriminated in social life but also at educational level. The educational institutions give sex education 
to the students to make them more aware. They play a major role in educating students about safe sex 
and prevent disease like HIV/AIDS. However, when it comes about homosexuality they are still a little 
wary6. 

Section 377 of the Indian penal code makes same sex punishable by up to 10 years in jail. Adult people 
were not granted the freedom to live their lives in complete liberty. That is not what the democracy of 
India would be referring to. Democracy not only means the right to vote, but also the right without 
obligation to live life. People have yet to hide their sexual orientations. 

However, in the recent landmark ruling the honourable Supreme Court of India had scrapped a British 
Law which was made 158 years ago. This British Law prohibited any same sex relations amongst 
consenting adults. This law was termed as unnatural and against the course of nature. Section 377 of 
the Indian Penal Code (IPC) criminalised mutual sexual activities between the adults of the same sex. 
The Supreme Court has held that section 377 is irrational, indefensible and manifestly arbitrary. The 
Supreme Court of India decriminalised, certain part of section 377 of the Indian Penal Code  which 
allows relationship between the same sex, expressing that it had been seriously violating the right to 
equality and the to privacy of identity of an individual and a section of the society. Whereas, some 
provisions under this section are still in force. In cases of bestiality, carnal intercourse with minors or 
animals and in the cases where there is no consent. A Constitution Bench of 5 members repealed its 
own judgement which was delivered by a two member bench in the case of Suresh Kumar Koushal 
and Another vs. Naz Foundations and Others (2013). The 5 member bench gave the verdict with a 
clear majority of 5-07.  

 
3 https://www.google.com/url?q=https://www.civilserviceindia.com/subject/Essay/are-we-ready-for-gay-
rights2.html&sa=D&ust=1586526508361000&usg=AFQjCNF18faUStTC4sv1spwE7Pp1d23YnQ 
4 .ibid 2 
5 https://www.google.com/url?q=https://essaywritingstore.com/blog/essay-samples/lgbt-community-
essay&sa=D&ust=1586526508361000&usg=AFQjCNHR6Qe6-uD5A-lw5H-IGf69p37k9w  
6 https://www.google.com/url?q=https://www.civilserviceindia.com/subject/Essay/are-we-ready-for-gay-
rights2.html&sa=D&ust=1586526508362000&usg=AFQjCNG_GUgt2GPKbjEuEMz3jfLKfZq3bA  
7 https://www.google.com/url?q=https://foreignpolicy.com/gt-essay/india-and-the-global-fight-for-lgbt-
rights/&sa=D&ust=1586526508359000&usg=AFQjCNFrlMhpDhY2LuTdgI799WkY9cMocg  

https://www.google.com/url?q=https://www.civilserviceindia.com/subject/Essay/are-we-ready-for-gay-rights2.html&sa=D&ust=1586526508361000&usg=AFQjCNF18faUStTC4sv1spwE7Pp1d23YnQ
https://www.google.com/url?q=https://www.civilserviceindia.com/subject/Essay/are-we-ready-for-gay-rights2.html&sa=D&ust=1586526508361000&usg=AFQjCNF18faUStTC4sv1spwE7Pp1d23YnQ
https://www.google.com/url?q=https://essaywritingstore.com/blog/essay-samples/lgbt-community-essay&sa=D&ust=1586526508361000&usg=AFQjCNHR6Qe6-uD5A-lw5H-IGf69p37k9w
https://www.google.com/url?q=https://essaywritingstore.com/blog/essay-samples/lgbt-community-essay&sa=D&ust=1586526508361000&usg=AFQjCNHR6Qe6-uD5A-lw5H-IGf69p37k9w
https://www.google.com/url?q=https://www.civilserviceindia.com/subject/Essay/are-we-ready-for-gay-rights2.html&sa=D&ust=1586526508362000&usg=AFQjCNG_GUgt2GPKbjEuEMz3jfLKfZq3bA
https://www.google.com/url?q=https://www.civilserviceindia.com/subject/Essay/are-we-ready-for-gay-rights2.html&sa=D&ust=1586526508362000&usg=AFQjCNG_GUgt2GPKbjEuEMz3jfLKfZq3bA
https://www.google.com/url?q=https://foreignpolicy.com/gt-essay/india-and-the-global-fight-for-lgbt-rights/&sa=D&ust=1586526508359000&usg=AFQjCNFrlMhpDhY2LuTdgI799WkY9cMocg
https://www.google.com/url?q=https://foreignpolicy.com/gt-essay/india-and-the-global-fight-for-lgbt-rights/&sa=D&ust=1586526508359000&usg=AFQjCNFrlMhpDhY2LuTdgI799WkY9cMocg
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The honourable Supreme Court of India guaranteed the rights to the minority. The SC stated that it 
will make sure they are no individual belonging to this minority group is deprived of any rights under 
the scheme of the Constitution of India, just because they do not belong to the majority group and to 
not follow the views of that of the majoritarian groups. The Constitution and the Fundamental Rights 
are not only for the majority groups but it is guaranteed to “any person” and “any citizen”. The SC 

after repealing its own judgement in this case, noted that importance of individual liberty over 
community preferences. The Supreme Court said that “Denial of self-expression is like death”. The 

sexual autonomy of a person is an important pillar and an inseparable part of individual liberty. The 
sexual orientation of the LGBTQ community is inseparable to their dignity, and cannot be parted from 
their autonomy. In widening the purview of the term “sex”, which is prohibited as the ground of 

discrimination under the Article 15 of the constitution. 

The SC made it clear that it is not only restricted to the biological aspect of an individual but also 
comprises of their sexual identity and character. The SC also mentioned that the legislation and the 
modern psychiatric studies recognises gays and transgender as normal humans with normal state of 
mind. They are not the people suffering from any mental illness and therefore they just cannot be 
punished. The Mental Health Act, 2017 also clears the vague misconception and onus around 
homosexuality as a mental disorder.  

The Supreme Court said that the decriminalization of the homosexuality or the same sex relationship 
or the transgender was a mandatory step to curb the disgrace and dishonour associated to the sexual 
orientation of an individual in the Indian Society.  Sexual orientation indicates both negative and 
positive responsibility on the state. The state requires not to discriminate and also acknowledge rights 
that brings containment to a same sex relationship. The SC has said that the homosexuality has been 
there in one thousand and five hundred species and it is not at all unique to the humans only. Therefore 
it is quite evident that it is not against the course of nature. The SC also rejected the conception of 
natural and unnatural sex. The Supreme Court said that whatever the Mother Nature has given us is 
natural and the natural identity of a person should be treated as essential to his existence. The 
honourable Supreme Court of India also rejected the rationale in the judgement of Suresh Koushal and 
another vs. Naz Foundation (2013), that there is no meaningful reason to back the idea that a behaviour 
different from the normal human behaviour is abnormal and should be considered both morally and 
ethically wrong. Moreover, there should be reasonable justification provided to criminalize it. 

Supreme Court judgement paid special focus on “transformative constitutionalism”.  The term 
Transformative Constitutionalism means that the constitution should be treated as a dynamic document 
that realizes various rights progressively. The judgement also mentioned that “Constitutional Morality 

is not confined to the literal text of the constitution, rather, it must seek to usher in a pluralistic and 
inclusive society”.   It was also said that the Constitutional morality succeeded over the social morality. 
Also freedom of the person and rights of an individual are unrestrained from the pressure of the opinion 
of the public. The doctrine of Non-Retrogressive means that if once a right is recognized in the eyes 
of law cannot be reversed was applied by the court. The judgement that repealed section 377 can be 
considered a revolutionary decision in India. It can be said that it is a historic judgement in India. No 
matter how revolutionary or historic the judgement has been, but it dies has two sides when it comes 
to the execution of the same. The written law is developing and reforming in nature but when it comes 
to the practical execution of the laws, then it becomes difficult to inculcate it in the society. It is difficult 
for the society to accept it in one go. It takes years for a law like decriminalizing same sex relationships, 
to become common for the society to accept. It has been more than a year when the SC repealed the 
section 377, but still it is still considered a taboo in certain parts of India and people still criticize it 
and considers it a mental disorder.  

In the present context, the SC has stopped itself from accepting any cases of homosexuality or same 
sex relationship. Other issues like same sex marriages and adoption by these couples and providing 
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ancillary civil rights of the LGBTQ community are yet to accepted or recognized. These recognitions 
are now shifted upon the parliament to give it suggestion on.  

 

LANDMARKS CASES OF HOMOSEXUALITY IN INDIA 

Naz Foundation vs. Govt. of NCT of Delhi (2009): A plea was filled against the section 377 of the 
IPC in the year 2001 which was dismissed by the court in the year 2004. It was later on remitted back 
to the High Court by the SC in 2006. The High Court decriminalized consensual sexual relations of 
the adults and also decided that section 377 has violated Article 21, 14 and 15 of Indian Constitution.  

Suresh Kumar Koushal and another vs.  Naz Foundation and others (2013): The two judge SC 
bench comprising Justice G.S. Singhvi and Justice Sudhansu Jyoti Mukhopadhaya quashed the High 
Court order of 2009 and also mentioned that the HC order was legally unsustainable.   

National Legal Services Authority vs. Union of India (2014): The SC in this case held that 
transgender people should be treated as “third gender” so that their rights under Part iii of the 

constitution can be safeguarded along with the laws that are made by the Parliament and the State 
Legislature.  

The judgment also, took away the rights of the transgender person to decide their self-identified gender 
and all the State Governments and the Central Government to grant them legal recognition of their 
gender identity. 

The judgement also directed that these transgender people should be treated as socially and 
educationally backward class of citizens or in the OBC category. It provided them reservation in cases 
of admission in educational institution and also for public appointments.  

K.S. Puttaswamy vs. Union of India (2017) or (Right to Privacy Judgement): The SC repealed its 
2013 judgement and said that they strongly disagree with the way in which the Suresh Koushal case 
was dealt. The privacy and dignity was not at all kept in mind while delivering the verdict. The Section 
377 of the IPC was held to be a denial of the dignity of a person and then criminalizing his/her identity 
alone on the grounds of sexuality would violate Article 21. Also, the court said that “sexual orientation 

is an essential attribute of privacy”.8 

 

CONCLUSION 

This was a welcome victory, but it does not necessarily mean the LGBT people in India are fully free 
or perceived as equal among their fellow citizens. It underscores how much work remains to be done 
in India and the rest of the world to overturn antiquated and repressive anti- gay laws9. Although it 
seems to be a difficult path to reach a societal consent, where homosexuality will be seen as something 
normal, it is suggested that sexual orientation is something as personal and private as religion and thus 
should not be made dominant identity of an individual. What India needs is a change in perspective, 
and needs to look at the LGBT community with respect rather than, as a symbol of vulgarity and social 
pollutants. This is the high time we grow up to make a mature and a more rational society10.

 
8 https://www.google.com/url?q=https://www.drishtiias.com/daily-updates/daily-news-analysis/sc-decriminalizes-
homosexuality&sa=D&ust=1586526508359000&usg=AFQjCNE21vIXgQAPKq5yESuOJWxJt78EuA  
9 https://www.google.com/url?q=https://www.in.undp.org/content/india/en/home/blog/lgbtequalityindia.html&sa=D&ust
=1586526508364000&usg=AFQjCNEAPS_4B-SDCPqzQUI5aWSO-bYesA  
10 https://www.google.com/url?q=https://www.civilserviceindia.com/subject/Essay/are-we-ready-for-gay-
rights8.html&sa=D&ust=1586526508363000&usg=AFQjCNHEFqVv0WTgP94aV6jGg8OgxJYacw  

https://www.google.com/url?q=https://www.drishtiias.com/daily-updates/daily-news-analysis/sc-decriminalizes-homosexuality&sa=D&ust=1586526508359000&usg=AFQjCNE21vIXgQAPKq5yESuOJWxJt78EuA
https://www.google.com/url?q=https://www.drishtiias.com/daily-updates/daily-news-analysis/sc-decriminalizes-homosexuality&sa=D&ust=1586526508359000&usg=AFQjCNE21vIXgQAPKq5yESuOJWxJt78EuA
https://www.google.com/url?q=https://www.in.undp.org/content/india/en/home/blog/lgbtequalityindia.html&sa=D&ust=1586526508364000&usg=AFQjCNEAPS_4B-SDCPqzQUI5aWSO-bYesA
https://www.google.com/url?q=https://www.in.undp.org/content/india/en/home/blog/lgbtequalityindia.html&sa=D&ust=1586526508364000&usg=AFQjCNEAPS_4B-SDCPqzQUI5aWSO-bYesA
https://www.google.com/url?q=https://www.civilserviceindia.com/subject/Essay/are-we-ready-for-gay-rights8.html&sa=D&ust=1586526508363000&usg=AFQjCNHEFqVv0WTgP94aV6jGg8OgxJYacw
https://www.google.com/url?q=https://www.civilserviceindia.com/subject/Essay/are-we-ready-for-gay-rights8.html&sa=D&ust=1586526508363000&usg=AFQjCNHEFqVv0WTgP94aV6jGg8OgxJYacw
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HAS OUR RIGHT OF RIGHT TO INFORMATION AMENDED? 

- Jyotsna Hans1 

 

ABSTRACT 

The Right to Information Act has established itself as an important tool in the governance of any 
country. Since its inception, it has not only helped people to extract valuable information but also to 

use the information to combat crime in India. The independence of the authorities providing this 
information is very vital when it comes to their duty of providing the rightful information to the 

public. The new amendment has been challenged on the specific grounds of independence of these 
authorities. This paper will outline the analysis of the current RTI (Amendment) Act 2019 in 

comparison to the previous Act and its effects in the present scenario. 

Keywords: RTI, information, right, authorities 

 

INTRODUCTION 

Right to Information is a widely used terminology since its inception in 2005. It was 15th June 2015 
when an act came into picture which seeks to provide for setting out the practical regime of right to 
information for citizens to secure access to information under the control of public authorities to 
promote transparency and accountability in the working of every public authority. The law does not 
cover private bodies, but it does enable citizens to access information about private bodies if such 
information can also be accessed by public authorities as in the case of public-private partnership. The 
act contemplated the notion of democracy requires informed citizens and transparency to combat 
corruption. The act was put together to provide information at the same time safeguard confidential 
and sensitive information. It is path-breaking legislation which signals the march from the darkness of 
secrecy to the dawn of transparency. It lights up the mindset of public authorities, which is clouded by 
suspicion and secrecy.2 It is estimated that every year 4 to 6 million RTI applications are filed across 
the country.3 The law has been used extensively from local governments and functionaries accountable 
to the highest authorities for lapses in the delivery of essential services and question on their decisions 
and conduct to secure access to basic rights and entitlements.  

Legislation’s real purpose completes when it is properly implemented. The RTI Amendment Act 2019 

proposed amendments in salary and tenure of Chief Information Commissioners and State Information 
Commissioners. Where the Act has claimed such opinion based on comparison of status between the 
election commissioner and information commissioner, the reasons provided seems largely vague, 
inadequate and futile. The RTI is most commonly associated with the right to request and receive 
information from public bodies. It is a vital source of good governance in the country as public 
awareness and accountability towards the public play a specific role. These amendments have 
indirectly weakened the root of independence of these officials, making it even more difficult to seek 
information.  

 

 
1 Student, BA LLB (H) 5th year, Faculty of Law, Banaras Hindu University 
2 Government of India (2006): Right to Information: Master Key to Good Governance, First Report, Second Administrative 
Reforms Commission, New Delhi, Preface by M. Veerappa Moily 
3 ‘Peoples’ Monitoring of the RTI Regime in India: 2011-2013’ by RaaG & CES, 2014, available at http://x.co/raagces 
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HISTORY OF RTI ACT 2005 

The concept of an open government is the direct emanation from the right to know which seems to be 
implicit in the right of free speech and expression guaranteed under Article 19(1) (a) of the Constitution 
of India.4 The freedom of speech includes within its compass the right of all citizens to read and get 
informed.5 

Prior to the enactment of the RTI Act, access to any information pertaining to public authorities was 
correlated to the locus standi of the requestor. In other words, it was necessary for the information-
seeker to show why he/she wanted the information before a decision could be made to give or not to 
give the information sought by him. With the enactment of the RTI Act this requirement has been 
changed drastically. The present Act abolishes the concept of locus standi as under section 6(2) of the 
RTI Act no reasons need to be given for seeking information. However, this restriction on disclosure 
of reasons cannot be misconstrued to mean that any information pertaining to a public authority or its 
employees is public information.6 

The RTI Act has helped in solving numerous cases of corruption like Adarsh Scam, 2G Spectrum 
Scam and Commonwealth Games Scam. RTI provided answers to millions of questions of seekers. It 
rose to become a medium where information can be sought keeping in view certain exceptions. 

 

THE PROPOSED AMENDMENTS UNDER THE RTI ACT 2019 

Section 13 of the Right to Information (Amendment) Act 2019 proposed changes in the term of the 
Chief Information Commissioner and Information Commissioner in section 13(1) and 13 (2) 
respectively. Previously the term of the Chief Information Commissioner and Information 
Commissioner is 5 years or till the age of 65, whichever is earlier. The amendment removes such term 
and the authority has been given to Central Government for the fixation of term and salary. However, 
the proviso restricting the term of officeholder until the age of 65 stays. The same authority has been 
given to Central Government while fixing the term of State Chief Information Commissioner and State 
Information Commissioner under section 16 of the said Act. The reason for such an amendment has 
not been provided which has resulted as one huge criticism against the amendment Act. Uncertainty 
in the term of the office is one factor which will create fear in the minds of commissioner leading to 
partial transparency and even absolute partiality. Section 13 (5) The Centre shall have the powers to 
set the salaries and service conditions of Information Commissioners at central as well as state levels. 
The original Act had quantified the tenures and defined the salaries in terms of existing benchmarks. 
The amendments are being viewed as implying that, in effect, the terms of appointment, salaries and 
tenures of the Chief Information Commissioners and Information Commissioners can be decided on a 
case-to-case basis by the government. This will take away the independence of the RTI authorities. 
Therefore, the Act is being seen as a “threat to the independence” of the Central Information 

Commissioner.      

 By diminishing the status of the CIC, IC and State CIC from that of a Supreme Court judge would 
reduce their ability to issue directives to senior government functionaries. The amendments would 
empower the Centre to make rules to decide the tenure, salary, allowances and other terms of service 
of information commissioners of the Central and also State Information Commissions. This will 
fundamentally weaken the institution of the information commissions as it will adversely impact the 

 
4 S.P. Gupta vs. President of India and Others, AIR 1982 SC 149 
5 Bennett Coleman and Co v Union of India, (1972) 2 SCC 788: A.I.R 1973 S.C 106 
6 Union Public Service Commission v. Dr. Mahesh Mangalat on 17 March, 2015 
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ability of commissioners to function independently. The government has brought about the Act in 
complete secrecy and there have been no public consultations on the Act, which will impact the 
fundamental right to information of the citizens of the country. What is the government’s stated 

grounds for bringing the amendments? The statement of objects says “the mandate of Election 
Commission of India and Central and State Information Commissions are different. Hence, their status 
and service conditions need to be rationalised accordingly”. CIC has been given the status of a Supreme 

Court Judge, but his judgments can be challenged in the High Courts. Therefore, the amendments have 
been brought to correct certain anomalies in the RTI Act. It does not dilute the Act in any way and it 
was passed in a hurry in 2005. RTI Amendments would strengthen the overall RTI structure. 

 

IMPACTS OF THE ACT 

1) Attack on independence 

Fourteen years after the implementation of the RTI Act, suggests that the functioning of information 
commissions is a major bottleneck in the effective implementation of the RTI law.7 The RTI Act 
envisages a critical role for the chief information commissioner, including superintendence, 
management and direction of the affairs of the information commission.  

Section 12(4) the law states that, “(4) The general superintendence, direction and management of the 
affairs of the Central Information Commission shall vest in the Chief Information Commissioner who 
shall be assisted by the Information Commissioners and may exercise all such powers and do all such 
acts and things which may be exercised or done by the Central Information Commission autonomously 
without being subjected to directions by any other authority under this Act.”  

Section 15(4) similarly spells out the role of the chief of the SIC. Further, Sections 12(5) and 15(5) of 
the RTI Act define the criteria for selection of information commissioners of the CIC and SIC, 
respectively. They clearly state that the Chief Information Commissioner and information 
commissioners, “shall be persons of eminence in public life with wide knowledge and experience in 
law, science and technology, social service, management, journalism, mass media or administration 
and governance.”. 

Where RTI Act 2005 was a ground breaking legislation have in turn already had gaps in the 
government’s efforts to implement the law according to the research8, particularly with regard to 
bringing about systemic changes in the rules and procedures governing the disclosure of information. 
Discretionary practices remain, as does a bureaucratic focus on procedures over outcomes. The 
government instead to realizing these gaps have pronounced the advantages of an amended Act being 
better than flawed act with misunderstanding which has weakened its autonomy and independence of 
the act itself.9 Already there are no specific incentives that reward public information officers for good 
performance in discharging their RTI responsibilities, which is one reason for their lack of motivation. 
CIC and CEC are on equal footing in the eyes of law. As both the work are held in premier importance 
and cannot be classified into chains or levels. Right to vote is as mandatory as right to seek information. 
Purposive interpretation demands appropriate understanding of the CIC as a body ensure that people 
exercise their fundamental right of expression based on access to official information. In the same 

 
7  ‘Tilting the Balance of Power - Adjudicating the RTI Act’, RaaG, SNS & Rajpal, 2017, 

http://snsindia.org/Adjudicators.pdf 
8 Mandakini Devasher Surie with Yamini Aiyar, “ Implementing Right to Information A Case Study of India”, available 

at http://siteresources.worldbank.org/PUBLICSECTORANDGOVERNANCE/Resources/285741-
1343934891414/8787489-1344020463266/8788935 1399321576201/RTI_Case_Studies_Implementation_WEBfinal.pdf 
9  LOK SABHA , SYNOPSIS OF DEBATES, available at http://cms.neva.gov.in/FileStructure_LS/Notices/3f94f136-
3520-446b-bff6-2e15ec874668.pdf 

http://siteresources.worldbank.org/PUBLICSECTORANDGOVERNANCE/Resources/285741-1343934891414/8787489-1344020463266/8788935%201399321576201/RTI_Case_Studies_Implementation_WEBfinal.pdf
http://siteresources.worldbank.org/PUBLICSECTORANDGOVERNANCE/Resources/285741-1343934891414/8787489-1344020463266/8788935%201399321576201/RTI_Case_Studies_Implementation_WEBfinal.pdf
http://cms.neva.gov.in/FileStructure_LS/Notices/3f94f136-3520-446b-bff6-2e15ec874668.pdf
http://cms.neva.gov.in/FileStructure_LS/Notices/3f94f136-3520-446b-bff6-2e15ec874668.pdf
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manner in which the CEC should have enough power to direct every level of administrative authority 
in order to secure an objective election process.10 

The proposed amendment would adversely affect the independence subjected authorities as the Centre 
will now have the authority to decide the tenure, terms and salaries of these officials. Thus, this is an 
attack to independence of CIC, State CIC and IC which in turn heads the flow of information at State 
and Centre. 

2) Government monopoly 

To view these amendments simply as a matter of pay and tenure and therefore not of consequence, 
would be to miss the point. Freedom from interference and pressures provide the necessary atmosphere 
where one can work with an absolute commitment to the cause of transparency. Discipline in life, 
habits and outlook facilitate a constitutional functionary to be fair. Its existence depends however, not 
only on idealistic and metaphysical aspects but also upon numerous mundane things — security in 
tenure, freedom from ordinary monetary worries, freedom from influences and pressures.11  

The CICs and ICs at both the Centre and states have the power to review the functioning of government 
public information officials, and intervene on behalf of citizens seeking information about decisions 
of the government. The new rules effectively undermine their authority. These statutory officials have 
zero powers to enforce their orders, except the imposition of a fine for non-compliance and work on 
the whims and fancies of the central government.  

RTI provides an effective means towards awareness of schemes and policies, openness, accountability 
and transparency of the government officials towards its public which ultimately lead to good 
governance. The Act will entrust central government with absolute powers to decide on the matters of 
tenure, salaries and appointment of CIC, State CIC and IC. These governmental monopolies will create 
staunch supporters who can provide or seize any information at its wish and command. 12 . When we 
talk about transparency there is no space of choice of ways to be transparent. The right to information 
is a fundamental to democracy. In a government where all the agents of the public must be responsible 
for their conduct, there can be but few secrets which are already mentioned in the act. The people have 
a right to know every public act, everything that is done in a public way, by their public functionaries.13  

 3) Breakdown of real objective behind RTI 

Amendments in RTI will have regressive effect on the functioning of law.14 In a government of 
responsibility like ours, where all the agents of the public must be responsible for their conduct, there 
can be but few secrets. The people of this country have a right to know every public act, everything 
that is done in a public way, by their public functionaries.15 Transparency is what is required to 
maintain the pillars of democracy. Such transparency does not hamper secrecy subject to special 
circumstances. The right to know, which is derived from the concept of freedom of speech, though not 

 
10  M Sridhar Acharyulu, Downgrading the Status of Chief Information Commissioner, available at 
https://www.epw.in/journal/2018/28/commentary/downgrading-status-chief-information.html 
11  Anmolam, Farheen Ahmad, Subverting the RTI regime, available at https://www.thehindu.com/opinion/op-
ed/subverting-the-rti-regime/article28658159.ece 
12 Simran Tandon & Anshu Singh, India: The Toothless Monster, RTI Amendment Act, 2019, available at 
http://www.mondaq.com/india/x/836770/White+Collar+Crime+Fraud/The+Toothless+Monster+RTI+Amendment+Act+
2019 
13 State of U.P. v Rajnarain, AIR 1975 SC 865 
14 Justice Madan Lokur, Report Card of Information Commissions in India 2018-19, Satark Nagrik Sangathan, available at 
https://gallery.mailchimp.com/8de179c61862db71810797613/files/b6abff4f-aa58-4b90-a633-
bddf6fba64e8/Report_Card_2019_04.pdf 
15 State of Uttar Pradesh v. Raj Narain 1975 AIR 865, 1975 SCR (3) 333 

https://www.epw.in/journal/2018/28/commentary/downgrading-status-chief-information.html
https://www.thehindu.com/opinion/op-ed/subverting-the-rti-regime/article28658159.ece
https://www.thehindu.com/opinion/op-ed/subverting-the-rti-regime/article28658159.ece
http://www.mondaq.com/india/x/836770/White+Collar+Crime+Fraud/The+Toothless+Monster+RTI+Amendment+Bill+2019
http://www.mondaq.com/india/x/836770/White+Collar+Crime+Fraud/The+Toothless+Monster+RTI+Amendment+Bill+2019
https://gallery.mailchimp.com/8de179c61862db71810797613/files/b6abff4f-aa58-4b90-a633-bddf6fba64e8/Report_Card_2019_04.pdf
https://gallery.mailchimp.com/8de179c61862db71810797613/files/b6abff4f-aa58-4b90-a633-bddf6fba64e8/Report_Card_2019_04.pdf
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absolute, is a factor which should make one wary, when secrecy is claimed for transactions which can, 
at any rate, have no repercussion on public security. 16 A successful democracy posits and awares 
citizenry.17 No democratic government can survive without accountability and the basic postulate of 
accountability is that the people should have information about the functioning of the government.18  

The real objective behind the RTI act was to create a platform where the citizens are heard and 
authorities are accountable to provide all information without willful restrictions. It was believed to 
have the potential to fundamentally alter the balance of power between the government and citizens.19 
The Act destroys this objective by firstly giving absolute powers to central government to manage the 
important role holders of the RTI Act, whose independence was the crucial and paramount. Soon the 
authorities will perform on the terms of the government instead of being watchdogs of RTI. 

 

CONCLUSION 

Last fourteen years of the implementation of the RTI Act has provided us with a tool that checks 
corruption and holds the various bodies, agencies and departments of the government accountable to 
the public. RTI has helped in busting major scams like 2G Spectrum, Common Wealth Games etc. 
The Act can be much powerful than what it is now only if it gets proper support and attention. There 
have always been attempts to limit its effect to undermine its validity and effect as it prevents arbitrary 
state action, which is the hallmark of responsible democracy. Responsibilities and accountability of 
one’s deeds cannot be forgotten as they will always cease to exist. The greater the access of the citizen 
to information, the greater the responsiveness of government to community needs. Alienation from the 
government builds distrust and creates a way for helplessness. Thus, nothing defeats the need to the 
hour that is to vouch for Indian democracy and observe transparency.

 
16 Supra note 15 
17 Union of India v. Association for Democratic Reforms and Another, 2002 (3) SCR 294 
18 S.P. Gupta v. Union of India, AIR 1982 SC 149 
19 V. Narayanaswamy, “Responsibility of Political Leadership in Promoting RTI,” the Fifth Convention on The Right to 

Information Act, New Delhi, September 13, 2010, available at http://cic.gov.in/convention-2010/Speeches/ 
Narayanasamy.pdf. 
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POLICE ADMINISTRATION OF CRIMINAL JUSTICE SYSTEM 
- Upasana Borah1 

 

ABSTRACT 
The word “police” is derived from the Greek word, “Politeia” and its Latin equivalent is “politia”. 

The Latin “politia” cannotes the word “State” or “Administration”. In this sense , the term “police” 

means a civil servant body working for the welfare of the common people in a manner to preserve 
the order, prevention and detection of crimes and enforce the law. A state, when it feels necessary 
that some portions of natural justice In the beginning of Human Civilization, human beings fought 

with each other for food, shelter and existence. Administration of Justice is one of the firmest pillars 
of the Government and the state. The law and order in the state is maintained through the 

administration of Justice. The citizens were made to realise the existence as well as the importance 
of the state. The state itself defines the rights and duties of the citizens. It protects rights and enforces 
the duties. Administration of Justice implies the essential function of the state of maintaining rights 

and redressing wrongs. The former is through the administration of civil justice while the latter 
through the administration of criminal justice. Besides the offences provided in the Penal Code of 

various countries, several new offences have emerged in the efflux of change. Organised crimes like 
Terrorism, White Collar Crimes, Cyber Crimes, Land Grabbing are relatively a new phenomenon of 

modern societies and are getting multiplied  at an alarmimg rate. 

Keywords- Legislature, Order, Judiciary, Litigation, Justice, Law Commission Report, 
Constitutional, Administrative, Speedy Trial, Legal Aid. 

 

INTRODUCTION 
Most countries of the World have their own regular hierarchy of courts for dispensation of criminal 
justice sytem. Reform of the judiciary would not be complete without the special emphasis on 
reforming criminal justice administration system . Due to delay in criminal cases it straightly affects 
the core fundamental right (i.e Article 21and Article 14 of the Indian Constitution) of the victim. The 
criminal justice delivery system in India have not achieve the ideals as it was stated to achieve- 
ensuring fair and inexpensive trial . The Right to fair trial, speedy trial and legal aid has already been 
declared as a Fundamental Right by Hon’ble Supreme Court in the famous case of HUSSAINARA 

KHATOON. The most important reason for pending of criminal cases is the lack of sufficient number 
of Courts established in India. Meanwhile in the case of civil justice delivery system, lack of courts is 
not an administrative problem but it’s a constitutional one. Every state must mandated by a statute to 

establish requisite number of courts based on population, litigation and earlier relevant criteria. The  
another factor for the delay is the lack of separation between the law and order department and the 
investigative department of the police. However, the investigative department works without any 
proper legal advice at the investigation stage. This results in lack of professionalism, overwork and 
failure in our Indian Judiciary system. In India both the Legislature and Judiciary should work together 
for a proper outcome in every case. 

 
HISTORY OF POLICE FORCE 

The origin and development of police force as an organ of State to protect the lives and properties of 
people has a specific history recorded from the experiences of many countries. The following 
discussion highlights such developments in U.K, U.S & INDIA. 

United Kingdom  

 
1 Student, BBA LLB (H), 4th year, N.E.F Law College (Gauhati University) 
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The use of police had its origin during the beginning of civil protection movement period against crime 
and disorder in England. King Edward-I promulgated the Edict West Minister in 1285 under which 
local groups of property owners consisting of about 100 each, were made responsible for maintenance 
of peace in their District. Today the British Police Force Ranks as one of the most efficient police 
organisation in the World. 

United State of America 
 In USA, regular police force was established in New York, as in 1844, which was recognised under 
the Dougan Charter of 1886. But it was proved unsuccessful due to low rate of wages. USA believes 
in the philosophy of greater police-public participation which helps in maintenance of congenial law 
and order situations. The modern police system is based on the principle of using legitimate and 
justified force against the citizens and that police themselves should not indulge in unnecessary 
violence. 

India  
The concept of “police” in India was in existence from ancient times. The ancient law given Manu 

emphasised the need of police force for the maintenance of law and order. In his opinion police 
functions should be given to only those persons who are well acquainted with the local people and 
dedicated to the cause of protecting society against violence. Police force was also prevailing during 
the period of Lord Rama and Lord Krishna. The Indian history to police force can be studied under the 
following heads- 

1. Ancient Hindu Period : During Ancient Hindu Period there was said to be an organised police 
force. During the period of Gupta Dynasty law and order situation was well organised with expert 
police system.  

2. Mughal Period : During the Mughal Period the police system was also well organised. Head of 
the Police was called as Fouzdar, in-charge of the entire police force with subordinates termed as 
Daragas or Kothwals. 

3. British Period : During the British Rule in India, the prevailing system of  Mughal Rule was 
modified. In each Province under the Regulations of 1816 , village headmen were empowered as 
ex officio heads of police to apprehend offenders and send them to district authorities. They were 
allowed to decide certain petty cases. The Police Commission of 1860 recommended that the 
activities of police should be entrusted to civil constabulary , separate from the military police. 
The Police Act,1861 was a comprehensive legislation but made applicable only to the British 
India and not to independent Princely States. The Police system which was developed under the 
Police Act,1861 which has the following three basic characterstic features: 

i. Organised , maintained and directed by several States. 
ii. Horizontally stratified as in the case of military force, into different cadres and 
iii. Divided vertically into armed and unarmed branches. 

4. Modern Period of Post-Independence India : The modern Police system is reposed with the 
responsibility of detention and investigation of crimes, apprehended criminals by arrest and 
detention and submitting them to Court of Law for trial. They are also under a duty to deal with 
juvenile delinquents . Under various other special enactments also, special powers are given to 
police to regulate the society. 

 
HISTORY OF CRIMINAL COURTS 

The concept of justice has its origin in the legacies of Roman Law and Roman Jurisprudence which 
laid great emphasis on jus naturale and jus genitum. The principles of equity got evolved in British 
judicial system in course of time. The King was regarded as a fountain head of justice. The renaissance 
period stressed upon the secular nature of justice and the sovereign character of secular State was 
regarded indispensable for imparting even-handed justice.  
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The following are the chief among the courts which are vogue even today: 

1. House of Lords/ Supreme Court. 
2. Court of Criminal Appeal. 
3. Queen’s Bench of High Court. 
4. Assize Court. 
5. Central Criminal Court of London. 
6. Magistrate’s Court. 
However, the growing of King’s Bench in subsequent years, the powers of the canonical courts 
declined and a variety of new courts were set up for the administration of criminal justice system. 

The modern judicial hierarchy, prevailing in India for the administration of criminal justice system are 
as follows- 

1. Supreme Court of India; [Art 134 of the CONSTITUTION OF INDIA] 
2. State High Courts; [Art 214 of the CONSTITUTION OF INDIA] 
3. Court of Sessions; [Sec 28(2) of the CODE OF CRIMINAL PROCEDURE] 
4. Courts of Judicial Magistrates [Sec 11(1) and (2) of the  CODE OF CRIMINAL PROCEDUE] / 

Metropolitan Magistrates [Sec17 (1) and (2) CODE OF CRIMINAL PROCEDURE] 
5. Executive Magistrates. [Sec 20 of the CODE OF CRIMINAL PROCEDURE] 

 
FUNCTIONS OF CRIMINAL COURTS 

The modern criminal law courts perform the following four functions namely- 

1. Redressal of the grievance of the complainant who is the wrong doer by the criminal act; 
2. Punishment of offender; 
3. Fair and impartial trial of the accused ensuring him/her justice in the case; 
4. Maintainance of law and order in the society by eliminating the offenders through punishments. 

 
OTHER FORUMS DEALING WITH CRIMINAL MATTERS IN INDIA 

 
1. Nyaya Panchayats 
2. Lok Adalats 
3. The Legal Service Authorities. 
4. Special Courts. 
5. Fast Track Courts. 

 
CONSTITUTION OF INDIA AND POLICE ADMINISTRATION 

Under the Constitution of India the subject of police was incorporated as Entry II in the State List . 
State are made responsible to maintain their own police force to be engaged in the  maintenance of 
peace and security. However the Central Government, as the protector of the component states is also 
empowered to intervene in the law and order power of such states whenever there in any internal 
disturbance as provided under Article 355 of the Constitution of India.  

 

CODE OF CRIMINAL PROCEDURE AND POLICE ADMINISTRATION 
The powers provided under The Code of Criminal Procedure on the police are so wide that they can 
indulge into any aspect of the lives of the people in India . This is resulting in positive aspect as well 
as negative repercussions. Today police force is considered to be conscience keeper of the society. The 
role of the police in preserving and protecting basic needs of human survival and social order has 
become pivotal. The  Police Act, 1861 is still in force. 
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KINDS OR TYPES OF JUSTICE 
Justice can be either civil or criminal. Basically there are two kinds of Justice . They are- 

1. Legal Justice- It is a justice actually declared and recognised by the law and the country and is 
enforced in Court of Law. 

2. Natural(Moral) Justice- It is a justice in deed and truth . 
In the Court of Justice, these two kinds of proceedings can be initiated. These proceedings may be for 
the enforcement of a right or the punishment for the violation of a right. In a civil proceeding plaintiff 
claims aright and the court secures it for him while in the criminal proceedings the prosecutor claims 
no right but merely accuses the other party. The criminal proceedings is retributive while in the case 
of civil proceedings is remedial. 

In other term Justice is divided as Public and Private Justice, where Public Justice is that which is 
administered by state through its own tribunal and Private Justice is distinguished as justice between 
individuals. 

 

GROWTH OF JUSTICE 
The original growth of administration of  justice is identical with the origin and growth of man. In the 
beginning everyone had to help himself to punish the criminal or wrong-doer. Self-help was the rule 
and personal vengeance was allowed. The principle of eye for eye, and tooth for tooth was followed 
but that was not satisfactory state of affairs and consequently the necessity of the sword of State was 
felt to defend the interests of the weak and infirm as processes of mediation and arbitration of 
individuals did not work properly in settling the disputes. 

 
DISTINGUISH BETWEEN CIVIL AND CRIMINAL JUSTICE 

Civil Justice deals with the enforcement of rights which may be primary or sanctioning . Sanctioning 
Right is the one which arises out of the violation of another’s rights and all other rights are primary 

rights. 

Criminal Justice aims with the subject discussions by jurist from early days and as a result thereof 
various theories have been propounded by jurists. Criminal Justice means punishment of the wrong-
doer for the violation of the victim’s right. 

 

JUSTICE ACCORDING TO LAW 
There are uses and misuses of justice according to Law. Once Salmond, had clearly stated, “The law 

is without doubt a remedy for greater evils of its own”.  While discussing the advantages of justice 
according to law, Late Prof. Roscoe Pound has summed up as follows- 

1. Law sets up a standard pattern of conduct. 
2. It serves as guiding star for judges to make decisions. 
3. It assists the lawyers to predict the course which the administration of justice will take. 
 

OBJECTS OF CRIMINAL JUSTICE 
Though mainly the object of criminal justice is retributive i.e to punish the wrong-doer. Salmond has 
given the following four objects- 

1. Deterrent Punishment 
2. Preventive Punishment 
3. Reformative Punishment 
4. Retributive Punishment 
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PRINCIPLES GOVERNING POLICE FORCE 
The following are the important principles that are governing police force in a democratic set of 
Government in India- 

1. Contribution towards equality, liberty of the common people , fraternity in human activities and 
affairs. 

2. Help and reconcile in the needs of people with security and to uphold rule of law. 
3. Uphold and protect human rights. 
4. Contribute to win people’s faith. 
5. Strengthen security to persons and property. 
6. Investigate, detect and activate the process of prosecution of offences. 
7. Facilitate high way moments and curb public disorder. 
8. Deal with major and minor crisis events and help the needy by holding frequent public grievences 

redressal meetings. 
 

FUNCTIONS OF POLICE 
The following are the main function which are lawfully vested in the police force- 

1. Patrolling and surveillance. 
2. Prevention and control of offences. 
3. Arrest and release of accused on finding non-guilty. 
4. Investigation and enquiry into offences. 
5. Frisking and interrogation of suspects. 
6. Search and Seizure. 
7. Maintenance of Inquest Registers. 
8. Assistance to public prosecutors. 
9. Identification of criminals and areas prone to crime. 
10. Control of juvenile delinquency , recidivism . 
11. Securing Public welfare. 
12. Control of roads and traffic. 

 
DUTIES OF A POLICE FORCE 

As already stated above the functions and principles of a police force. Apart from that there are some 
important duties of a civil police as contemplated in law: 

1. Receiving complaints from public and registering the same as FIR. 
2. Conducting patrolling. 
3. Serving and protecting the citizens and non-citizens living in the country. 
4. Investigation and enquiry offences under various general and special enactments. 
5. Escorting arrangements wherever required.  

 

PROBLEMS FACED BY POLICE FORCE 
There are some problems generally faces by police force. They are- 

1. Lack of public cooperation and support to over exercise of discretionary powers, by police in 
dealing with criminal cases . 

2. Adoption of third degree torture methods, besides torture and arrest of innocent citizens on the 
one hand and the threats to complainants  and witnesses from criminals on the other. 

3. Lack of supportive relation between the members of the society and police officers. 
4. Lack of updated skills and congenial working conditions. 
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5. Lack of encouragement and due recognition to police personnel who are committed to enforce 
law and protect the order. 

6. Inhumane treatment of subordinate officials by superior officials. 
7. Coercion and undue influence from political or higher authorities. 

 
ROLE OF POLICE FORCE IN ADMINISTRATION OF CRIMINAL JUSTICE SYSTEM 

In the administration of criminal justice system the police force plays an important role. They are 
responsible for the maintenance of peace and enforcement of law and order in the country in the 
required spirit and letter and by raising to the occasion. Their primary duty is to ensure safeguard to 
the lives and properties of common people and also to protect them from violence, intimidation, 
oppression and deprivation of life, property and reputation and make people live in an ordinary manner, 
amdistic peace and happiness. 

 

JUDICIAL OPINIONS ON POLICE FORCE 
A review of the criminal cases dealt with the Indian higher judiciary reveals painful observations made 
by the Hon’ble Judges towards the police. Justice A.M Mulla, before his becoming a Member of 
Parliament had said to have observed that ‘police force is the largest single lawless group and that 
crimes in India could be reduced to half if the police is disbanded’.  

The following are some of the important suggestions drawn based on various landmark judgments of 
the Indian Higher Judiciary system for the improvement of police-public relations. 

1. Police should remember they are meant to help the public not to harass them. 
2. Police must follow absolute impartiality in their day-to-day work without being influenced to 

political party. 
3. Use of police force should be minimised to the barest needs of situations to be handled sothat 

publican voluntarily extend their participation to help the police. 
4. Police personnel who were found guilty of illegal torture on innocent persons should suo motu be 

sternly punished. 
5. The old Police Acts 1861 should be replaced with the new Police Act, 2006. 
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RAM MANDIR – BABRI MASJID DISPUTE 

- Satvik Mishra & Shubhangi Gandhi1 

 

ABSTRACT 

This paper brings in light the controversial ram mandir- babari masjid dispute. It goes back to the 
initial destructions of the holy site to the very recent leading to the longest trial of 40 days in the 

history of Indian judiciary. It, in detail, talks about the history of the dispute, the initial case in the 
Allahabad high court, its judgement and a small analysis of the judgment. It further goes on to talk 
about why the judgement of the said high court is overruled by the supreme court and how the apex 
court’s judgement puts an end to the longest dispute between india’s two major religious groups. It 

critically analyses the judgement of the supreme court in the matter and provides for a conclusion at 
the end. 

Keywords: Babri Masjid, Ram Mandir, Ayodhya, Secularism, Faith 

 

BACKGROUND 

Alas! The bricks were seen just as mere bricks when in 1992; the serene architectural site of Babri 
Masjid in Ayodhya, (Uttar Pradesh, India) was demolished and ravished brutally by Hindus in the 
region after a decade-long turmoil between the two communities (i.e. the Hindus and the Muslims). 
The bricks seem to be softer than the stone hearted people; who were thinking to be protecting their 
gods; while none of the gods wanted so.  

The said mosque, built in September 1528–September 1529 CE  by Mīr Bāqī, serving under the 

Mughal emperor Bābur, was trying to stand tall, holding its ground firm quite literally, till it was 

asserted that the said place of worship was built on top of Ram Janmabhoomi, a site believed to be the 
birthplace of the Hindu deity: “Rama”, starting a controversy that ended in corpses lying more 
scattered than the bricks of the mosque, that had once laid.  

The first recorded instance of conflict over the site between the religious communities was in 1853, 
during an era of socio-political transition throughout India.2 

In 1949, however, idols of the Hindu deity “Rama” were placed in the mosque which further enraged 
the ongoing conflict. This resulted in the site getting closed off for both communities. But such a 
closure was done without the removal of the idols. At this point, was it one of the communities crossing 
their “religious boundaries”, or was it just lack of consciousness? Was it the moment when, through 
many eyes, India could be seen losing its secularism? Was this a point where a seven-decade long 
conflict could have been cut short? 

But however, in 1984, campaigns were launched to build up a Hindu temple at the said site which 
caught fire and spread throughout the region, resulting in hyping up the controversy, stretching on to 
be a fight to prove the love for their respective gods. This struggle led to the land of the god, as they 
say, getting divided, further widening the gap between the two communities, by the Allahabad high 
court in 2010. The only bridge for the said gap could be a fair judgement for the controversy. But was 
the judgement fair for everyone? 

 
1 Students, BA LLB (H), Rajiv Gandhi National University of Law, Punjab 
2  The Editors, Babri Masjid, Encyclopaedia Britannica (February 11, 2020, 1:25 P.M) 
https://www.britannica.com/place/Babri-Masjid. 

https://www.britannica.com/place/Babri-Masjid
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THE ALLAHABAD HIGH COURT VERDICT: A COMMA TO THE CONTROVERSY 

In 2010, the matter of the land was brought in front of the Allahabad High Court by the Sunni Waqf 
Board, the Nirmohi Akhara and the Hindu Maha Sabha. The high court’s verdict was passed by a 

three-judge bench comprising of Justice Sibhghat Ullah Khan, Justice Sudhir Agarwal and Justice 
Dharam Veer Sharma.3 In a desire to be fair to each party, the three-judge bench announced a decision 
with the majority of 2:1.  

The desperation to end the controversy, according to all the parties concerned, resulted in a haphazard 
decision that satisfied none of them. It was decided that the said Land would be divided into three 
parts, 1/3rd for each party to controversy.  

The Muslim party wanted the restoration of their mosque as before the destruction and hence was 
allotted the land of the inner and outer courtyard. The Nirmohi Akhara, a religious denomination, who 
was seeking the construction of Ram temple and wanted the complete management rights of the 
premises, was allotted the Ram Chabutra, Bhandar and Sita Rasoi structures located in the outer 
courtyard.4 The central dome of the ‘once upon a time’ mosque was where the remains of lord “rama” 
were found, and hence the Hindu party had faith that their god had once laid in that same place. They 
were thus, given the said portion of the land to build the home for their deity.  

The bench had put forth the reasoning for such a judgement that none of the parties were able to prove 
their parts wholly.  

However, as none of the parties were satisfied with this judgment, the decision was challenged in the 
Supreme Court which stayed the order on 9 May, 2011 announcing “status quo” to remain, ensuing 
the controversy further.  

 

THE SUPREME COURT VERDICT: THE FULL STOP 

While taking the seven-decade old dispute in its hand, neither the Supreme Court nor the parties had 
thought about the twists that the conflict was going to take. However, on November 9th of 2019, “allah” 

was rendered “homeless” when a judgement was passed by the CJI led bench dismissing the claim by 

the Sunni Waqf Board. 

Although “allah” being happy with the decision of not living in stones anymore and with the end of a 
fight between his own children; the Sunni Waqf Board, though going ahead with the judgement, was 
not satisfied and pleased.   

The Supreme Court had acknowledged the contention that Hindus had kept on having the posession 
of the external courtyard in the Babri Masjid-Ram Janmabhoomi compound in any event, when the 
Mughal period mosque remained there, and that they had access to the internal "sanctum" of the 
territory also. 

 
3  Abhimanyu Kulkarni, Ayodhya Verdict fine print: What Allahabad HC ruled in 2010 and what changes now, 
FINANCIAL EXPRESS (November 9, 2019), https://www.financialexpress.com/india-news/ayodhya-verdict-fine-print-
what-allahabad-hc-ruled-in-2010-and-what-changes-now/1759539/. 
4 Japnam Bindra, What was Allahabad HC Verdict on Ram-Janmabhoomi – Babri Masjid land title case?, LIVEMINT 
(November 9, 2019), https://www.livemint.com/news/india/what-was-allahabad-hc-verdict-on-ram-janmabhoombi-babri-
masjid-land-title-case-11573268818849.html. 

https://www.financialexpress.com/india-news/ayodhya-verdict-fine-print-what-allahabad-hc-ruled-in-2010-and-what-changes-now/1759539/
https://www.financialexpress.com/india-news/ayodhya-verdict-fine-print-what-allahabad-hc-ruled-in-2010-and-what-changes-now/1759539/
https://www.livemint.com/news/india/what-was-allahabad-hc-verdict-on-ram-janmabhoombi-babri-masjid-land-title-case-11573268818849.html
https://www.livemint.com/news/india/what-was-allahabad-hc-verdict-on-ram-janmabhoombi-babri-masjid-land-title-case-11573268818849.html


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

  

Page | 688  
 

The bench first cited a 2015-judgment by Justice Nazeer -- passed as a single judge of the Karnataka 
High Court.5 That judgment was passed in a case of property dispute in which the legal heirs of the 
property owner had sought court orders to cancel a gift deed, and restrain the other parties from 
interfering with the possession of the disputed property.6 

The judgement interpreted ‘The Limitation Act7, and along with it also gave a clear distinction between 
an occupation of property and possession for the same. 

“Mere possession of the land would not ripen into possessory title. Possessor must have ‘animus 
possidendi’ and hold the land adverse to the title of the true owner,” the bench had held.8 With this 
being said, to curtail all further fights for this particular site, the court clearly put a stopper on any 
further masjid-mandir disputes. The bench, for this sited the places of worship act 1991.  

Not just gods but the court too had feared further brutal conflicts on the matter and thus, had shut down 
all doors for the same.  

The SC held that, "Tolerance, respect for and acceptance of the equality of all religious faiths is a 
fundamental precept of fraternity.” And that the Places of Worship Act 1991 was passed to "preserve 
the religious character of every place of worship as it existed on 15 August 1947."9 

 

CRITICAL ANALYSIS 

It cannot be a happy ending for everyone, every time, especially after a decision taken for the second 
longest case heard by the apex court. After hearing the case for 40 days, trying to solve a dispute as 
old as the idea of the genesis of India in itself, in a 1,045-page long judgement the court according to 
many has ‘sided with majoritarianism’ and ‘put faith above law’. A five-judge constitutional bench 
comprising Chief Justice of India Ranjan Gogoi, CJI-designate S.A. Bobde, Justices D.Y. 
Chandrachud, Ashok Bhusan and S.A. Nazeer, however, upheld the “Rule of Law” saying that - 

“Under our Constitution, citizens of all faiths, beliefs and creeds seeking divine provenance are both 
subject to the law and equality before the law. The Constitution does not make a distinction between 
the faith and belief of one religion and another. All forms of belief, worship and prayer are equal.”10 

Taking into account travelogues written by William Finch, who visited India between 1607 and 1611 
A.D., and Father Joseph Tieffenthaler, who came to the country between 1766 and 1771 A.D.11, the 
bench cited it as evidence stating that such writings show evidence of the fact that actual worship of 
lord “Rama” had taken place at the site.  

Well, nothing in the world is flawless and so isn’t the Supreme Court’s judgement. There are certain 

questions that the judgement fails to answer. Questions regarding the logic behind considering the 
disputed site to be the actual birthplace of Lord Ram and the reasoning as to how can the Court be sure 
that the birthplace was behind the three dome structure remain unanswered. 

 
5 Aneesh Mathur, How Ayodhya Bench closed doors for future mandir-masjid conflicts?, INDIA TODAY (November 11, 
2019), https://www.indiatoday.in/news-analysis/story/how-ayodhya-bench-closed-doors-for-future-mandir-mandir-
conflicts-1617904-2019-11-11. 
6 Id. 
7 The Limitation Act, No. 36 of 1963, INDIA CODE (1993). 
8 Mathur, supra Note 5. 
9 M Siddiq v. Mahant Suresh Das & Others, Civil Appeal Nos 10866-10867 of 2010 [hereinafter Mahant].  
10 Id. 
11 Ajit Kumar Jha, Why critics of majoritarianism on the Ayodhya Verdict are wrong?, INDIA TODAY (November 11, 
2019), https://www.indiatoday.in/india-today-insight/story/why-critics-of-majoritarianism-on-the-ayodhya-verdict-are-
wrong-1617787-2019-11-11. 

https://www.indiatoday.in/news-analysis/story/how-ayodhya-bench-closed-doors-for-future-mandir-mandir-conflicts-1617904-2019-11-11
https://www.indiatoday.in/news-analysis/story/how-ayodhya-bench-closed-doors-for-future-mandir-mandir-conflicts-1617904-2019-11-11
https://www.indiatoday.in/india-today-insight/story/why-critics-of-majoritarianism-on-the-ayodhya-verdict-are-wrong-1617787-2019-11-11
https://www.indiatoday.in/india-today-insight/story/why-critics-of-majoritarianism-on-the-ayodhya-verdict-are-wrong-1617787-2019-11-11
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"All the evidence indicates that a reasonable inference based on a preponderance of probabilities can 
be made that there was continuum of faith and belief of the Hindus that the 'Garbh-Grih' was the place 
of birth of Lord Ram both prior to and after the construction of the wall.”12 Thus, the judgement solely 
relies on ‘possibilities’ and ‘faith’ that the disputed place inside the three-domed structure was surely 
the bith place of Lord Ram. The apex court found no proof that the contested site is the site of birth of 
Lord Ram, other than belief and faith of the Hindus - which it says isn't admissible proof to choose the 
title. In this manner, choosing proprietorship (title) based on possession would negate the court's own 
rehashed statements and the standard procedure it set for itself. 

However, the court has also taken action against the destruction of the masjid in 1992, calling it to be 
‘illegal’ and putting in idols in the masjid as ‘an act of desecration’; but the Waqf board has failed to 

provide any record of ownership, nor were able to prove that any “namaz” was offered at the said 
mosque.  

Dismissing the 2010 Allahabad high court judgement, the apex court took into consideration the crucial 
ASI report which provide evidence of “pre-existing underlying structure dating back to the 12th 
century hindu origin”, from the aforementioned judgement. 

The court has also given 5 acres of land to the Waqf board to build their demolished mosque again, 
outside the 2.77 acre site or at any other site preferred in Ayodhya; making it seem like the game of 
“jenga”, 'so what it fell down once, let’s just keep the blocks back again!’ In this way, as a site of 
worship, for Muslims, the one at Ayodhya was simply one more mosque. For Hindus, Ram's 
origination was unique. Be that as it may, there is no chronicled significance of a sixteenth century 
mosque, according to the apex court of the nation. 

With everything taken into account, the Supreme Court's decision has permitted both the State and the 
people of the State to now concentrate on different issues relating to administration, development, 
social and financial flourishing, and the maintaining of law and order.

 
12 Mahant, supra Note 9. 
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MCCULLOVH V. MARYLAND 
- Ankit Tiwari1 

 

ABSTRACT 

Formation of Nation State is multi-level and dimensional studies. Each established Nation State 
there are functional structure which has evolved over time. Federalism is one such structural 

function through which state exercise its role. This study investigates the evolution of the Federalism 
with respect to distribution of power in tax matters. Additionally, this study analysis response of 

different Nation State while adopting it. To answer this question, case study of USA’s McClloch v. 

Maryland's judgment has been taken into consideration. The pattern of writing and crafting this 
research paper is Issue, Rule, Analysis and Conclusion (IRAC) legal reasoning method. Results 

analysis shows attempts which are made by the judiciary and the legislature to resolve today's notion 
of central focused federalism. Report also has in-depth studies of' ‘necessary and proper clause' 

which proved to be a powerful tool for power centralization in this case. This study emphasizes the 
various related controversial issues which future results in deciding distribution of power in Federal 

state. 

Keywords- Concurrent List, Distribution of Power, Federation, Governance, Tax Dispute. 

 

INTRODUCTION 

The principle of testing and balancing works on decentralization and a method for organs autonomy. 
This concept was coined by Charles-Louis de Secondat, baron de La Brède et de Montesquieu, a 
French social and political philosopher of the 18th century. His publication, Spirit of the Laws2, is 
considered one of the great works in the history of political theory and jurisprudence, inspiring the 
Declaration of Human Rights and the United States Constitution. Under his model, the state's political 
authority is divided into legislative, executive and judicial powers3 that gave development of state-
nation to federation and confederation system across the world. Many new challenges, such as the 
distribution of power, overlapping of authority and other such constitutional issues, came to light 
during the intimate development of this.  

 

FACTS 

McCulloch v. Maryland's case helps determine the government's role and relationship at different 
levels. This crisis has a long history which can be traced back from the formation of the United States. 
The formation of United State was a result of Revolutionary War because of which they have to tackle 
the debt which country has incurred. Treasury Secretary Alexander Hamilton has come up with a plan 
to create a U.S. Bank, a national bank, to absorb the war's state debts and create a national currency. 
Although the proposed notion has structural accuracy but it did not received consent state. The 
rationale behind the resistance is that they believe that establishing bank is out of the ambit of federal 
banks4. Consequently several states within their territories resisted functional working of National 

 
1 Student, LLM, Symbiosis Law School, Pune 
2 Montesquieu, Charles de Secondat, baron de, 1689-1755. The Spirit of Laws. London :Printed for J. 
3 Separation of Power- An overview, National Conference for State Legislature, Retrieved on July 6, 2019, 12.06 PM., 

Retrieved from (http://www.ncsl.org/research/about-state-legislatures/separation-of-powers-an-overview.aspx) 
4 McCulloch v. Maryland (1819), Khan Academy,  Retrieved on July 6,2019,12.18 PM, Retrieved from 
(https://www.khanacademy.org/humanities/ap-us-government-and-politics/foundations-of-american- 
democracy/constitutional-interpretations-of-federalism/a/mcculloch-v-maryland-1819) 

http://www.khanacademy.org/humanities/ap-us-government-and-politics/foundations-of-american-
http://www.khanacademy.org/humanities/ap-us-government-and-politics/foundations-of-american-
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Bank’s Branch. Another hidden objective of resistance was disabling National Bank to compete with 

their established banks. In 1817, the branch opened at the state of Maryland where Federal Bank and 
State Bank agreed to collect tax simultaneously. In an effort to run it out of business, the state of 
Maryland agreed to tax the US Bank's Baltimore branch. James W. McCulloch, the cashier of the bank, 
refused to pay the charge. He was sued by the state of Maryland in response. The state trial court and 
the High Court of the state ruled that McCulloch had to pay the tax. McCulloch appealed to the 
Supreme Court of the United States, which was heard in 1819. 

Timeline of Issue 

Year Development of Issue 

1791 Congress passed the first charter of the Bank of the United States 

1811 Renew the 1791 charter of the bank that was repealed by one vote in 
congress. 

1816 The national bank was re-established 

 1817 Branch Opened in Maryland 

1819 The US Supreme Court heard the case via an appeal 

 

 

LEGAL ISSUES 

These events gave rise to two basic constitutional questions, which certainly founds its significance to 
Supreme Court- 

1. Did Congress have the authority to establish the bank under the Constitution? 
2. Did the Maryland law unconstitutionally interfere with congressional powers? 

 

JUDGMENT ANALYSIS 

For this purpose, the first statutory provision is "The Necessary and Proper Clause," commonly known 
as the elastic clause Article I, Section 8 of the Constitution of the United States as follows: ‘Making 

all laws necessary and sufficient for the execution of the above powers and all other powers conferred 
on the United States Government or any agency or officer thereof by this Constitution5’. The particular 

terminology ‘Necessary and Proper Clause’ was coined by Associate Justice Louis Brandeis in 1926, 

writing for the majority in the judgment of the Supreme Court in Lambert v. Yellowley, 272 U.S. 581 
(1926), in which the court upheld a law restricting the use of alcohol as a necessary and proper exercise 
of power under the 18th Amendment creating Prohibition in the U.S. This term has become the mark 
of preference for this constitutional clause, and it has been widely accepted by the courts and earned 
the imprimatur of Congress in the intent and regulation of the War Powers Resolution in Title 50 of 
the United States Code, section 1541(b) (1994).6 

In such a topic that can change the overall economic and political transition between the position and 
relationship of government, both sides played a vital role in rational arguments and courts during and 

 
5 Gary P. Gershman (2008). The Legislative Branch of Federal Government: People, Process, and Politics. ABC-CLIO. 
pp. 28–. ISBN 978-1-85109-712-8. 
6 Purpose and Policy, Legal Information Institute, Retrieved on July 6,2019, Retrieved from 

(https://www.law.cornell.edu/uscode/text/50/1541) 
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after road. Despite this Maryland claimed it had the right to tax any corporation within its boundaries 
as a sovereign state. McCulloch's lawyers argued that it was "necessary and proper clause" despite 
Congress to set up a national bank to exercise its enumerated powers. On which Chief Justice John 
Marshall wrote, "While we do not consider the word ' bank ' among the enumerated powers of 
government, ... we find the great powers to lay and collect taxes; borrow money; control trade ... let 
the end be lawful, let it be within the limits of the constitution, and all acceptable means that are 
specifically suited for that purpose, that are not prohibited, but are not prohibited". The Court ruled 
that Maryland was unable to tax the national bank:" That the tax power includes the power to destroy. 
If the states can tax any instrument used by the federal government in the execution of their duties, 
they can tax any other instrument.... This was not planned by the American people. They did not design 
to make the states dependent on their government. 

Through this concept of implied power judgment, which congress is granted for better governance by 
the constitution? For this Chief Justice Marshall clarified the decision of the Court as follows: "A 
government which has the power to do an act and has put on it the obligation to do that act must be 
allowed to select the means according to the dictates of law. For its own sake, the power to create a 
company is never used, but for the purpose of doing something else. Therefore, why it may not pass 
as incidental to those forces explicitly provided, if it is a direct way of executing them, is not viewed 
as a sufficient reason. The fundamental distinction between the Enumerated powers is stated in the 
Constitution, whereas the implied powers are required for the execution of enumerated powers. As for 
the second question, the Supreme Court ruled that the statute of Maryland had interfered with 
Legislative powers unconstitutionally. Seeing that Congress required the national bank to perform its 
constitutional duties, the effort by Maryland to tax the bank was illegal and violated federal supremacy. 
The Supreme Court ruled that federal law had superiority over state law, or jurisdiction, and that states 
were unable to interfere with federal powers. Marshall clarified the decision of the Court as follows: 
"If the States can tax one instrument, which the government employs in the execution of its duties, 
they can tax any other instrument. They are entitled to tax the mail; they are entitled to tax the mint; 
they are entitled to tax patent rights; they are entitled to tax the custom-house papers; they are entitled 
to tax judicial proceedings; they are entitled to tax all the means used by the government to an excess 
that would defeat all government ends. The American people didn't intend to do this. We have not 
designed to make their government dependent on the States.  

 

CONCLUSION 

Through this two main effect generated in U.S. federalism, the first is that the federal government has 
much control other than the power mentioned and the second is that this decision has given rise to a 
strong federal center-based system through which, in the event of a conflict between two sections, it 
will inevitably prevail. The presence can even be seen in the Indian and Australian political structure 
of the federation. But in the present era this theory is misused in many cases by the central political 
agenda. Through division of power often dilute the implied power definition, which provided very 
clear interpretation and the central scope to implement their wishes which must be taken into concern.
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INDIAN YOUNG LAWYERS ASSOCIATION V. STATE OF KERALA 

- Vrinda Mittal1 

 

ABSTRACT 

India is a society where on one hand women are prayed in the name of goddess and on the other 
hand are the victims of every crime. The two practices that India blindly follows are gender 

inequality and menstrual taboo which prevents the women to worship because of their nature of the 
body. In 2018 the Supreme Court of India with the verdict of 4:1 reviewed the petition of women’s 

overruling the 1991 Kerala high court judgement which revolves around the old-age custom and 
ordered the lifting of a ban, which prevented women of menstruating age from entering Sabarimala 
temple. The Court found that the practice is discriminatory in nature and it violates one of the rights 

i.e. the right to pray and practice religion. It also ruled that devotees of Lord Ayyappa do not 
constitute it as an essential practice and a separate religious denomination as they do not have 

common religious tenets peculiar to themselves other than those which are common to the Hindu 
religion. 

Keywords: Religion, Right to Pray, Gender Discrimination, Mensuration. 

 

INTRODUCTION 

Talking in the terms of Indian context, traditions and customs have always been an integral and 
essential part of every religious section. For a long time, different religious sectors followed different 
practices and some practices are considered as so important that people are ready to sacrifice their lives 
for them. The Sabarimala temple sets an example to follow such customary practice and not allowing 
the entry of women’s of mensurating age to the temple. During mensuration, the daily activities of 

women are subject to many limitations. Such as they are excluded to worship i.e. touching the holy 
books or from the prayers they offer or practice in their house as well as in temples. The question that 
arises here is that why women’s are forbidden from entering the temple? Why they are considered as 
‘impure’?  

Taking the case of Sabarimala deity, Ayyappan and the beliefs of their priest considers that the 
presence of menusrating women’s in front of the deity endangers his celibacy because they are not 

able to complete the monthly bleeding in the 40 days purification period and therefore they are not 
allowed to offer their prayer in the pilgrimage. Whatever may be the reason i.e. either the male celibacy 
or menstrual taboo for the ban it can clearly be argued that these practices derives from misogynist 
belief2. In the Hindu books it is embedded that everyone is equal in the eyes of God, therefore no one 
should be denied on the basis of religious belief. Hence the dilemma here is: when there is a clash 
between gender equality and religious belief, which of the two will prevail considering the protection 
of the state? 

Such restrictions have been criticised by the females as a harmful and patriarchal practice, claiming 
that such practice is discriminatory and unconstitutional. On the other hand, the devotees and their 
beliefs argue that such ban is valid by observing from the religious customs and sentiments. Based on 
the contention of both the parties, the Supreme Court of India gave their one more landmark judgement 
by lifting the ban, which from 1950 prevents the women’s of mensurating age to enter the temple. 

 
1 Student, L.L.B., Symbiosis Law School, Noida 
2  Anand Neelakantan, Lifting Sabarimala Ban is common sense, The New Indian Express (Aug. 5, 2018), 
http://www.newindianexpress.com/magazine/voices/2018/aug/05/lifting-sabarimala-ban-is-commonsense-1852336.html. 
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Therefore, the step taken by the Supreme Court promotes the notion of gender equality and alters the 
mind-set of the people. 

 

BACKGROUND 

Before 1991 there had been no ban on the entry of women but the issue was challenged in S. 
Mahendran v. The Secretary Travancore Devaswom Board, Tiruvanathpuram and others3 before the 
Kerala High Court in 1991. The decision made by the bench ruled in favour of the defendants stating 
that the restriction is historical and the Travancore Board does not violate the Constitution of India. In 
2006 a Kannada actress-politician, claims she had entered the temple in 1987 as a 28 year old and 
touched the deity with the permission of the priest. In 2008, the political party of Kerala LDF files an 
affidavit supporting a PIL questioning the ban on the entry of women in Sabarimala. 

In 2016, Rule 3(b) of the Kerala Hindu Places of Public Worship (Authorisation of Entry) Rules, 1965, 
has been challenged by a group of five women lawyers, which restriction on women “of menstruating 

age”. The petitioners have been represented by Senior Advocate Indira Jasing, who argues that the 
restrictions are against the Article 14, 15, 25 & 26 of the Constitution. Further, the custom is 
discriminatory in nature and that women should be allowed to pray at the place of their choice. 

The issues addressed by the court are- 

1- Whether the religious right is in violation of restriction on the entry of women of menstruating 
age into the Sabarimala Temple?  

2- The second issue referred by the bench is whether under Article 25 of the Constitution the practice 
of excluding such women constitutes an “essential religious practice”?  

3- The Constitution bench also dealt with whether the Ayyappa temple has a denominational 
character and “if so, is it permissible on the part of a ‘religious denomination’ managed by a 

statutory board and financed under Article 290-A of the Constitution out of Consolidated Fund 
of Kerala and Tamil Nadu to indulge in such practice violating constitutional principles/morality 
embedded in Articles 14, 15(3), 39(a) and 51-A(e)”. 

4- Another issue framed by the apex court is whether Rule 3 of Kerala Hindu Places of Public 
Worship (Authorisation of Entry) Rules permits to ban entry of women between the age of 10 to 
50 years. “And if yes, would it be violative of Articles 14 and 15 (3) of the Constitution by 
restricting entry of women on the ground of sex,”? 

5- It had also raised the question whether the Kerala Hindu Places of Public Worship (Authorisation 
of Entry) Act, 1965 is ultra-virus of the provisions of Part III of the Constitution. 

This is not the first time where the court has to deal with the question of what constitute with religious 
practice. In the past there have been several cases that led to the establishment of doctrines that would 
determine the essentials of religions. Therefore, the court is in a need to determine as to what constitute 
religion and the difference between religious practices and superstitious beliefs which can only be 
ascertained with the help of doctrine of religion itself.4  Hence, the views of followers of the religion 
are crucial and important to determine the essentials of that particular religion.   

To draw the difference between the practices of religion and mere adornments the Court has used the 
two landmark cases of “essential practice”. Firstly, Sri Venkataramana Devaru v. State of Mysore,5 
where the court recognised that the exclusion of Harijans was under the ceremonial law, therefore, an 

 
3S. Mahendran v. The Secretary Travancore Devaswom Board, Tiruvanathpuram and others, AIR 1993 Ker 42 
4 Deepa Das Acevedo, Pause of Thought: Supreme Court’s verdict on Sabarimala, Economic and Political Weekly (Oct. 

27, 2018), https://www.epw.in/journal/2018/43/commentary/pause-thought.html. 
5 Sri Venkataramana Devaru v. State of Mysore, 1958 AIR 255, 1958 SCR 895 

https://indiankanoon.org/doc/1896039/
https://indiankanoon.org/doc/1896039/
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essential practice. Secondly, Mohd Hanif Quareshi v. State of Bihar,6 where the court went to the 
conclusion that there was no evidence to show that sacrifice of cows on Bakrid was essential practice 
for the Qureshi Muslims. Further the Court in their judgement had used various articles such as 14, 15, 
21, 25 & 26 which directly violate the ban on the entry of the women in the temple.7 According to 
international conventions such as: The Convention on the Elimination of all Forms of Discrimination 
against Women (CEDAW) & Universal Declaration of Human Rights which seeks to end the gender 
discrimination tells us that the entry into the temple for women should not be unconstitutional.  

One such example where the court drew parallel difference between Right to Religion and Right to 
Equality as the fundamental rights is the case of Sabarimala and through its judgment the Court had 
uplifted the ban which was restricting the entry of women from entering the temple.    

 

ANALYSIS 

Soon after the Constitution came into being, courts were confronted with a question: What constitutes 
religion? In the heated debate of Shirur Mutt case8 the Supreme Court held that the word “religion” in 

Article 25 covers all rituals and practices that are fundamental to it. If we look in past, court has 
intervened in the religious matter of Shani Shringnapur9 and Haji Ali Dargah10 where women were 
denied entry. In these cases the court intervened because it was not an essential practise of religion 
similar to that of Ayyappans. For devotees of Ayyappa the sole essential practise is being a celibate 
which does not has any relation with restriction on women entry in Sabarimala instead, this provision 
is against constitutional morality as it restricts the people from accessing a public place. 

Relying on the issue of “essential practice”, CJI Dipak Misra and Justice Khanwilkar in the Sabarimala 
held that the practice of prohibiting women did not constitute an essential religious practice. Applying 
the essential practices test, the majority opinion of the Court stated that the banning of women between 
the age of ten and fifty from the pilgrimage because of their impurity and not allowing them to praying 
at the Sabarimala shrine is not an essential part of the religion. The religious texts and beliefs do not 
establish a connection between the Lord‘s celibate nature and exclusion of women. 

The arguments made on behalf of the respondent were: that the “impurity” of women during the time 
of mensuration affects the celibacy of the deity. Secondly, the trustees of the temple have their own 
traditions and customs, just like other public places which have their own rules. Therefore, the Rule 
3(b) of the Kerala Act is not unconstitutional. Thirdly, Article 25(2) of the Constitution can only be 
applied to societal reforms and not in religious matters. Further, stating Guwahati High court Judgment 
in Ritu Prasad v. State of Assam11, he argues that the court ruled that the religious customs which are 
protected under article 25 and 26 are immune from the challenge.  

The petitioner before the court of law i.e. in favour for the entry of women argues: Article 14 ensures 
the responsibility of the state to not to deny to anyone person equality before law and equal protection 
of law. By demanding this provision, the women’s of all age groups should be allowed into the shrine, 

since the restrictions on whatever grounds infringes their fundamental right. Further this practice 
involves violation of Article 15 as discrimination to enter the temple was based on ‘sex’. Moreover, 
this practice violates Article 25 as it prevents women from freedom of practice of religion.12 Lastly, 

 
6 Mohd Hanif Quareshi v. State of Bihar, 1958 AIR 731, 1959 SCR 629 
7 Dr. J. N. Pandey, Constitutional Law of India, 371 (54th edn. 2017). 
8 The Commissioner, Hindu  v. Sri Lakshmindra Thirtha Swamiar, 1954 AIR 282, 1954 SCR 1005 
9 Gram Panchayat Shani Shingnapur  v. The State Of Maharashtra, 2018 
10 Dr. Noorjehan Safia Niaz And 1 Anr v. State Of Maharashtra And Ors, 2016 
11 Ritu Prasad v. State of Assam, (2015) 9 SCC 461 
12 K Satchidanandan, Sabarimala is more an issue of gender equality than of religious freedom, (Nov.2, 2018) 
https://www.newsclick.in/sabarimala-more-issue-gender-equality-religious-freedom. 

https://indiankanoon.org/doc/93885/
http://www.un.org/womenwatch/daw/cedaw/text/econvention.htm
http://www.un.org/womenwatch/daw/cedaw/text/econvention.htm
https://indiankanoon.org/doc/93885/
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the provision of Kerala Hindu Place of Public Worship Act, 1965 which support restriction to women’s 

entry in the temple is unconstitutional as it violates Article 14, 15, 25 and 26 of Indian Constitution as 
the Rule 3(b) of the Act can only be applied for Hindu denominations to exclude women from public 
places of worship, if the exclusion was based on ‘custom’. There are countless Ayyappa temples in 

India where such rules don’t apply and there is no restriction in praying. Then why on the Sabarimala 

temple? In April 2016, the Shani Shingnapur temple, which had barred women from entering its core 
area for over 400 years, allowed women to pray inside the temple following the court’s orders. 

By analysing the arguments of both the sides, the judges in the majority of 4:1 gave their verdict 
making it to another landmark judgement. Chief Justice Deepak Mishra and Justice Khanwilkar 
observe that the exclusion of the woman on the basis of their biological or physiological features like 
menstruation infringes Article 25(1). Devotion could not be subjected to gender discrimination. Both 
men and woman have a right to worship. Therefore, the ban is nothing more than religious patriarchy. 
Further, Justice D Y Chandrachud was of the view that any custom or religious practice that violates 
the dignity of women by denying the entry because of her physiology is unconstitutional. To treat 
women as children of a lesser God is unconstitutional. Exclusion of a woman because she menstruates 
is utterly unconstitutional. The court must not grant legitimacy to religious practices which derogate 
women. 

Justice Indu Malhotra, being the only woman judge, to a much surprise gave a dissenting opinion. She 
said that the petition does not deserve to be entertained. She was of the view that it is not for courts to 
determine which religious practices are to be struck down except in issues of social evil like ‘Sati’. 
The right to equality claimed by the petitioners produces a breech into the devotees’ right to freedom 

of worship. Adding that the issue is critical to various religions, she said, “Issues of deep religious 
sentiments should not be ordinarily be interfered by the court”. Judges cannot intervene and decide on 
whether a practice is violative of fundamental rights or not. Personal views of judges do not matter. A 
religious denomination has freedom to believe and even practice if their beliefs are illogical or 
irrational. She held that the fundamental right to equality guaranteed to women under Article 14 cannot 
override Article 25, which guarantees every individual the right to profess, practice and propagate their 
faith. The exclusion of women is not comparable with untouchability, this being discrimination based 
on caste, not on gender. Hence, the ban does not clash with Art. 17.  

After a much heated debate for over two decade and answering the questions of the issues the court 
went to the conclusion that devotees of Lord Ayyappa at Sabarimala did not constitute a separate 
religious denomination. They were thus not entitled to protection under Article 26. Additionally, the 
Judges held that the practice of prohibiting women did not constitute an essential religious practice. 
This landmark verdict with the majority of 4:1 which was decided in the month of September in 2018 
by the five-judge bench of the Supreme Court over-ruling the 1991 Kerala High Court judgement and 
held the ban as unconstitutional by saying that “Devotion cannot be subjected to Gender 

Discrimination”.  

CONCLUSION 

The debate over the Sabarimala temple was from the two decade and saw the protest for both in favour 
and in against of the ban. Over these years, many campaigned for the lifting of the ban in virtue of 
their “right to pray” while others protested that their religious freedom. Globally, the judgement has 
made a good reputation and has uplifted the Indian Judiciary and symbolizes the rapid growth of the 
Indian society. This is the responsibility of both the judiciary and of the Indian society to uplift the 
women empowerment. This judgement has set up an example of motivation for the subdued countries 
and also alters the mind-set of the people.  

Every coin has two sides the pros & the cons of the decision. Talking about the pros of the decision: 
It may change the mind-set and the mentality of the people. Secondly, it enriches the people about the 
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vague customs. Thirdly, the exclusion on the basis of impurity is a form of untouchability. Talking 
about the cons of the verdict, it may have hurt the sentiments of the people who blindly follows the 
beliefs. It is debatable why Supreme Court Judge Indu Malhotra gave a dissenting judgment.   

Women, being a disadvantaged section of the society, have gained dignity and influence by the verdict. 
It may be tough to accept the decision for traditional women. But the modern women can be able adjust 
easily as modern thinking is more based on reason and thought 

To conclude, the judicial process cannot change the beliefs and customs of devotees. The reforms 
should come from within the society. So long as that does not happen, we are likely to see religious 
issues being repeatedly taken to court and it is evident from last 2000 years that the customary morality 
cannot be a guide to a modern life.
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SELVI V. STATE OF KARNATAKA 

- Utkarsh Tyagi1 

 

ABSTRACT 

The administration of the controversial Brain Electrical Activation Profile (BEAP) test, narco-
analysis test and polygraph test has attracted heavy criticism since the introduction of the techniques 

for investigative purposes. The judgment rendered in the landmark case of Selvi v. State of 
Karnataka took up this issue concerning the constitutionality of the usage of these techniques. 

Doubts and concerns have always lingered around the tests for both their unreliability and also for 
the torturous manner of their administration, which was being done without the consent of the 
people who were being subjected to it. The judgment in this case did not only make sure that 

humanity is not compromised for the sake of technological advancements in evidence collection but 
also reinforced the fact that constitutional values are paramount, while simultaneously upholding 
‘due procedure of law’. While the technique was often defended as an alternative to third-degree 

torture as a means of collecting information during investigation, the judgment made it clear that the 
dignity of an individual which is inclusive of their right to privacy is far more superior than securing 
better rates of prosecution. By interpreting due process as an essential concomitant of collection of 

evidence, the Court unequivocally held that the privacy of an individual does not have to yield to 
arbitrariness and inhuman practices. A landmark judgment in the History of the Indian judiciary, the 
Selvi judgment continues to be a torchbearer for the preservation of humanity in the Indian criminal 

system. 

 

INTRODUCTION 

The case of Selvi v. State of Karnataka2 stands as a landmark judgment on the subject of whether 
certain evidences such as polygraph test, narcoanalysis test and BEAP tests are legally permissible and 
do not violate the provisions of the Constitution. Delivered in 2010, the matter was presided over by a 
three-judge bench, presided by (then) Chief Justice K.G. Balakrishnan, Justice R.V. Raveendran and 
Justice J.M. Panchal. 

The disputes in the current case arose from criminal appeals filed starting the year 2004. Accused 
persons, along with suspects and witnesses in diverse criminal matters filed criminal appeals against 
the administration of certain tests upon them, without their consent. The numerous appeals filed in the 
lead up to the present judgment, were clubbed and heard by the Supreme Court in this matter through 
a special leave petition on 5th May, 2010. Essentially, the use of certain scientific tests was challenged 
on the grounds of violation of Article 20(3) of the Constitution as well as Article 21 and certain 
provisions of the Code of Criminal Procedure (Cr.P.C). A good deal of support is also placed behind 
these techniques of extracting information. There is a strong advocacy of the opinion that such 
techniques are essential in order to do away with the practice of ‘third-degree torture’ by investigators 
and that such techniques only aid the investigation process and such information shall not have any 
value as incriminating evidence but merely to throw weight behind investigation methods and 
techniques.  

 
1 Student, BBA LLB (H), 3rd year, Symbiosis Law School, Noida 
2 Selvi v. State of Karnataka, (2010) 7 SCC 263 (India). 
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The issues raised and dealt with in this case were essentially with respect to two fundamental rights 
enshrined under Part III of the Constitution. These were as follows: 

1. Whether the intrusive techniques of polygraph, narcoanalysis and brain mapping tests violate the 
fundamental right in respect of privacy as well as self-incrimination and section 53, 54 and 161 of 
the Cr.P.C.? 

2. When can such tests be conducted and what is the admissibility value of evidence gathered from 
these tests? 

3. Whether the procedure undertaken be considered violative of “substantive due process”? 
The primary challenge to the administration of these tests came in relation to Article 20(3) of the Indian 
Constitution which grants protection to an accused person from being a witness against himself.3 
Further, Article 21 of the Constitution4 was also in question as the said techniques were alleged to be 
violating the right to life and personal liberty of accused individuals. 

 

THE JUDGMENT 

The judgment of the Supreme Court in this case overruled judgments from various High Courts in the 
country, which had adjudicated upon the constitutional validity of the medical tests in question. For 
arriving at the rationale of the judgment, the Court relied upon foreign legal systems, especially those 
of the United Kingdom and the United States of America as these Constitutions have persuasive value 
in the Indian courts. Although the point of greater significance was the validity of such procedures 
against the touchstone of the Constitution, the practice was also dissected and analysed in view of the 
provisions of the Cr.P.C.  

Statements under section 161 Cr.P.C.5 and Medical Examination under sections 53 and 54 

It is important to appreciate, as did the Supreme Court, that examination of persons acquainted with 
the facts of a particular case, by the police, could be done orally by means of questioning and it is the 
prerogative of such person to remain silent to questions which he/she feels to go on to have an 
incriminating effect on such person. The very fact that the tests in question use such means of 
extracting information, which an accused in his right mind and ability may choose to avoid. The 
Supreme Court held such a scenario to be violative of the spirit of the section as well as criminal 
procedure. The purpose and scope of section 161(2) is to protect the accused persons and witnesses 
and administration of such tests compels persons being investigated to answer all questions posed to 
them. Any such evidence obtained through these tests shall not be admitted in evidence as it 
compromises with the right of the individual to remain silent, which finds its genesis in Article 20(3) 
of the Constitution. Statutory subordinance to Constitutional provisions is inherent in the scheme of 
the Cr.P.C. and thus, it is essential to appreciate the conflict which the administration of such tests 
have with the essence of criminal procedure. 

Further, medical examination of an arrested person, whether for affording evidence of the commission 
of an offence or not, is mandated under sections 536 and 547 of the Code. The Supreme Court, applying 
the maxim of ejusdem generis, held these tests to be beyond the scope of medical examination as 
enshrined under the aforementioned provisions of the Cr.P.C. The nature of these tests was found to 
be fundamentally at variance with those which the section brings under its scope. 

 
3 INDIA CONST. art. 20(3). 
4 INDIA CONST. art. 21. 
5 §161 CRIM. PROC. CODE. 
6 §53 CRIM. PROC. CODE. 
7 §54 CRIM. PROC. CODE. 
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The Evidence Act and Self Incrimination 

The judgment also highlighted the link shared with the Evidence Act in the matter. The court in the 
said case observed that section 139 of the Indian Evidence Act8 which says that a person producing a 
document on summons is not a witness was not a guide to meaning of word ‘witness’. The word 

“witness” In Its natural sense is to be understood to mean a person who furnishes evidence. A person 

can be a witness not merely by giving oral evidence but also by producing documents or making 
intelligible gestures in the case of dumb witness (Section 119) or the like. The court held that 
production of document in compliance with a notice to produce it would be testimonial act by that 
person but the same would not amount to compelled production of the document. Furthermore, the 
‘rule against involuntary confessions’ as embodied in Sections 24, 25, 26 and 27 of the Evidence Act, 
1872 seeks to serve both the objectives of reliability as well as voluntariness of testimony given in a 
custodial setting. A conjunctive reading of Articles 20(3)9 and 21 of the Constitution along with the 
principles of evidence law is reminiscent of the same. The court observed that it is paramount to 
recognise the importance of personal autonomy in aspects such as the choice between remaining silent 
and speaking.  

Fundamental Rights and the Indian Constitution 

The judgment has clearly highlighted the superiority of the Constitution over statutory law and has 
also pointed out that the provisions of the Cr.P.C. draw their spirit from Article 20(3) of the 
Constitution. The nature of these tests is such that they do not leave any scope for the person being 
examined, to exercise his/her right to remain silent. Given the fact that it takes away a fundamental 
right of an arrested person, the bench has observed that the results of such tests cannot have a 
testimonial character.  

As far as the linking between the fundamental rights is concerned, the Supreme Court, in A.K. 
Gopalan10, as well as Maneka Gandhi,11 gave a holistic explanation of the relation between various 
fundamental rights, particularly Articles 14, 19 and 21 of the Indian Constitution. The Apex court in 
Maneka Gandhi, held that the right to privacy is an essential ingredient of personal liberty and that 
each and every person has a right to be free from any sort of encroachments upon his/her person.  

The judges examined the ‘right against self-incrimination’ in respect of its relationship with multiple 

dimensions of ‘personal liberty’ under Article 21, in the current case. The judges viewed a scenario 

where the administration of the aforementioned tests might not actually lead to penal consequences. 
In such a case, where Article 20(3) would not be attracted, it is imperative to view the issue from the 
perspective of Article 21 of the Indian Constitution. The defence that these tests would do away with 
use of third-degree force, shall then fail because of the very fact that the results of these tests may 
prompt investigators to resort to custodial abuse and undue harassment. These reservations have been 
acknowledged by the judges who believe that such a practice may subject the individuals concerned 
to social stigma and societal scrutiny. While it has also been underlined that ‘personal liberty’ is not 

absolute, the statutory provisions that make way for suspension or curtailment of such liberty shall be 
evaluated on the basis of criterion such as ‘fairness, non-arbitrariness and reasonableness’. Further, the 

‘right to privacy’ has also been read into the provisions of Article 21.12 In India, the right to privacy 
has seldom been extended to include privacy of the mental sphere of a person. Keeping this in mind, 
reliance was placed on the theory of inter-relationship of rights, which mandates that the right against 
self-incrimination should also be read as a component of ‘personal liberty’ under Article 21. Hence, 

 
8 §139 Indian Evidence Act, No. 1 of 1872, INDIA CODE 
9 INDIA CONST. art. 20 cl. 3 
10 A.K. Gopalan v. State of Madras, AIR 1950 SC 27 (India). 
11 Maneka Gandhi v. Union of India, 1978 SCR (2) 621 (India). 
12 Kharak Singh v. State of U.P., 1964 SC 332 (India). 
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our understanding of the ‘right to privacy’ should account for its intersection with Article 20(3). 

Furthermore, the ‘rule against involuntary confessions’ as embodied in Sections 24, 25, 26 and 27 of 

the Evidence Act, 1872 seeks to serve both the objectives of reliability as well as voluntariness of 
testimony given in a custodial setting. On the basis of this reasoning, the bench also held that an 
individual’s decision to make a statement is the product of a private choice and there should be no 

scope for any other individual to interfere with such autonomy, especially in circumstances where the 
person faces exposure to criminal charges or penalties.  

Additionally, another important aspect of this judgment was the reliance placed on the standard of 
‘substantive due process’, which is required for restraining personal liberty. To ascertain the 

fundamental fairness of the due process, it is essential to judge how the evidence has been obtained. 
Stemming from Article 20(3), is the principle that no person shall be made to give an involuntary 
confession by means of coercion or otherwise. Any means of collection of evidence which may shock 
the conscience13 of the concerned individual shall be inadmissible. Therefore, the process of collecting 
evidence by intruding into the privacy of an individual would fail to tantamount to amount to ‘due 

process’ under the meaning and scope lent to it by judicial decisions under Article 21.  

The judgment at hand deals extensively with the issue of ‘self-incrimination’. The contentious issues 
of ‘privacy’ and ‘due process’ have taken a backseat, although both of them lend tremendous amount 
of weight to the popular opinion in the judgment. It is clear that the standard of ‘due process’ is to what 

extent and whether government action infringes upon the privacy of an individual. Furthermore, the 
drug-induced revelations or the substantive inferences drawn from the measurement of the subject’s 

physiological responses can be described as an intrusion into the subject’s mental privacy. It is also 
quite conceivable that a person could make an incriminating statement on being threatened with the 
prospective administration of any of these techniques. Forcible interference with a person’s mental 

processes is not provided for under any statute and it most certainly comes into conflict with the `right 
against self-incrimination’. In respect of the present case, referring to the Universal Declaration of 
Human Rights, International Covenant on Civil and Political Rights (ICCPR) 14  and Convention 
Against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment, 1984, it was held 
by the Supreme Court that any person who is forcibly subjected to the impugned tests in the environs 
of a forensic laboratory or a hospital would be effectively in a custodial environment for the same. The 
presumption of the person being in a custodial environment will apply irrespective of whether he/she 
has been formally accused or is a suspect or a witness and the involuntary admission of these tests 
sufficiently constitutes the requisite custodial environment for the purpose of attracting Articles 20(3) 
and 21. The judgment has clearly laid down that the right to protect oneself against self-incrimination 
is available to not only accused persons but also to witnesses and suspects.  

Nonetheless, despite its tough stance on the inadmissibility of the impugned tests as testimonial 
evidence, the court has culled out an exception, if the tests are administered voluntarily. The court, 
presumably and quite possibly as an obiter dictum, said that any information extracted from voluntarily 
administered tests, can be admitted as valid evidence. While this exception is narrow in the sense that 
it can apply only when a fully informed individual gives truly voluntary consent to undergo any of the 
tests, the granting of the exception does not harmonize with the Court’s clearly stated belief that 
information obtained even during a voluntarily administered test is not voluntarily given. The 
exception, based on the assumption that voluntarily taken tests will be truly “voluntary”, is 

problematic. Not only does this give the police a free-hand to use coercive powers to get the detained 
individuals to ‘consent’ to the administration of the impugned tests, it also would leave a window for 
investigative authorities to misuse the narrow exception pronounced in the judgment.   

 
13 Rochin v. California, 342 US 165 (1952). 
14  International Covenant on Civil and Political Rights, art. 14(3), Dec. 16, 1966, 999 U.N.T.S. 171. 
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CONCLUSION 

A decision no matter how well made is always subject to criticism just because there is always scope 
of improvement.  The same applies to the judgement in this case. Although it is a one of its kind 
landmark judgement, on an aspect of law regarding which the jurisprudence in India continues to 
evolve, there is inherently a faction which would criticise the judgment on the grounds of 
constitutionality and democratic values.  Moreover, when it comes to judicial decision there is always 
this scope open for critics to pool in their views. However, it is also worth appreciating that the 
judgment of the apex court in the present case, does not present any glaring defect on the face of it and 
thus it is difficult to find a lacuna. The judgement is perfect example of just and neutral decision, based 
on the principles of equity and good conscience. 

This limited exception for admitting into evidence however, is one that is also necessary on the basis 
of the principle that “fruits of the poisonous tree” casts a shadow on the Court’s otherwise progressive 

judgment.  This same principle has been applied to this present case with just reasons.
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GURBAKSH SINGH SIBBIA & ORS. V. STATE OF PUNJAB  

- Snehil Ajmera & Srishti Nigam1 

 

INTRODUCTION 

Every person has right to life and liberty and it is the duty of the State to protect the Fundamental 
Rights of the citizen. Denial of bail in anticipation of arrest amounts to deprivation of personal liberty, 
since the individual is not convicted yet. Anticipatory bail is, what the name suggests, the mode of 
conveying that it is possible to apply for bail in the anticipation of the arrest. Any order of bail can be 
effective only at the time of arrest. Thus, bail is basically release from the custody of the police. The 
act of arrest directly affects the freedom of movement of the person so arrested.2 Sec. 438 deals with 
the concept of anticipatory bail which provides for the grant of bail to a person who apprehends arrest 
for the accusation of a non-bailable offence.3 The court have the wide discretion on the matter either 
to grant or reject the bail application on the basis of the facts and circumstances by applying due care 
and caution. As per Article 11 of the Universal Declaration of Human Rights states about the principal 
of innocence which states that every person is considered to be innocent until proven guilty and it is a 
well-recognized principle followed by almost every country in the world. Thus, on arresting and not-
granting bail to the person in reasonable circumstances is violative of Article 21 of the Constitution. 

Gurbaksh Singh Sibbia & Ors. v. State of Punjab4 is the case which deals with the above issue in great 
extent, the case describes about the legislative intent behind giving the wide and discretionary power 
to the High Courts and Court of Session and it also discusses the circumstances when the anticipatory 
bail is granted. The judgment was decided by the constitutional bench which dealt with the issue in 
hand very comprehensively and there is no minority view. This project aims at critically analyzing and 
commenting on the arguments and judgement of this particular case. 

 

FACTS 

There are many appeals and Writ Petitions filed before the Hon’ble Supreme Court against the full-
bench judgment of Punjab & Haryana High Court in the matter of Gurubaksh Singh Sibbia v. State of 
Punjab which rejected the appellants’ application for bail in the event of arrest and settled the true 

legal position of Sec. 438 by giving the judgment in 8 guidelines. The brief facts which arise the 
following disputes are regarding the allegations of political corruptions which were made against Mr. 
Gurubaksh Singh Sibbia, a minister of Irrigation and Power in the ministry of the Punjab Government 
and some other ministers. Applications were filed under Sec. 438 before the Punjab High Court for the 
grant of bail and to be released in the event of arrest on the above-mentioned charges. Since, the matter 
is related to the important legal matter and has far reaching consequences, the learned single-judge 
referred the matter to the Full-bench of the Punjab & Haryana High Court which by its judgment 
rejected the bail applications and dismissed them. The judgment is delivered on 13th September 1977 
in which the court summarized the legal position of Sec. 438 of the CrPC, 1973. 

 

ISSUES 

 
1 Students, National Law University, Nagpur 
2 Gurbaksh Singh Sibbia & Ors. v. State of Punjab (1980) 2 SCC 565. 
3 Sec. 438, Criminal Procedure Code, 1973. 
4 Supra note 2. 
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The Supreme Court while reviewing the full-bench decision of Punjab & Haryana High Court has 
framed the following issues dealing with the scope of Sec. 438 of the Criminal Procedure Code, 1973: 

1. On what circumstances the power to grant the anticipatory bail be exercised by the High Courts 
and Courts of Session so it can strike a balance between the individual’s rights i.e. right to life 

and personal liberty and the right of the police to investigate into crime reported to them? 
2. Whether the power given to the High Courts and Courts of Session under Sec. 438 is unguided 

or un-canalized or it is subjected to all limitation imposed in Sec. 437? 
3. Whether the discretion given in Sec. 438 be exercised by the High Court and Court of Session 

with regard to offences punishable with death or imprisonment for life unless the court is 
satisfied that the charge appears to be false or groundless? 

 

BRIEF BACKGROUND OF THE PROVISION 

There is no specific provision for anticipatory bail in the previous Code on Criminal Procedure, 1898. 
Thus, a need arose for extensive amendments in the code because of the difference of opinion amongst 
the various High Courts regarding passing an order of bail in the anticipation of arrest. Finally, 
considering all this issues, the Law Commission of India in its 41st Report pointed out the necessity of 
introducing a specific provision on the grant of ‘anticipatory bail’ by the High Courts and Session 

Courts. The suggestion was accepted by the central government which introduced S. 447 in the Draft 
Bill of the Code of Criminal Procedure, 1970 

The Law Commission of India further in 48th report published in 1972 made a comment on the draft 
provision of the Code and it suggested that the grant of bail by the High Courts and Courts of Session 
should be exercised in very exceptional cases. It also added that the final order of grant of bail should 
be made only after serving notice to public prosecutor to ensure that the provision is not put to abuse 
at the instance of unscrupulous petitioners. Thus, this S. 447 of the draft code is accepted by the 
government with the modifications and became S. 438 of the Code of Criminal Procedure, 1973.  

 

ARGUMENTS 

On behalf of Appellant: 

The main contentions raised by the appellants against the full bench decision of the High Court are as 
follows: 

1. The appellants argued that the power given to the High Courts and Courts of Session under 
Sec. 438 of the Code of Criminal Procedure is “not limited to the contingencies and exceptional 
cases” as sum up by the full bench of the High Court. The main controversy and the issue in 
hand were to interpret the powers and wide discretion granted to the higher courts by the 
legislature. 

2. The facts and circumstances of each case are different, so the concerned High Court or the 
Court of Session has the power to grant the anticipatory bail ought to be left to their discretion. 
Therefore, discretion is used on case-to-case basis. 

3. That the grant of bail is a matter of right and denial amounts to deprivation of personal liberty 
and freedom. 

4. The counsel added a new dimension by invoking Article 21 of the constitution by stating that 
the denial of bail is against the personal liberty. He added that Sec. 438 is merely a procedural 
provision which is concerned with the personal liberty of an individual who has not been 
convicted of the offence in respect of which he seeks bail and therefore must be presumed to 
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be innocent.5 The validity of that section must accordingly be examined by the test of fairness 
and reasonableness which is implicit in Art. 21.6 

5. He further added that while determining the scope of Sec. 438, the court should not impose any 
unfair or unreasonable limitation on the individual’s right to obtain an order of anticipatory 
bail. Imposition of an unfair or unreasonable limitation would be violative of Article 21, 
irrespective of whether it is imposed by legislation or by judicial decision. 

 

On behalf of Respondent: 

1. It is argued by the learned additional Solicitor General on behalf of State Government that the 
grant of anticipatory bail should at least be conditional upon the applicant showing that he is 
likely to be arrested for an ulterior motive, that is to say, that the proposed charge or charges 
are evidently baseless and are actuated by mala fides. 

2. That the anticipatory bail is an extraordinary remedy and therefore, whenever it appears that 
the proposed accusations are prima-facie plausible, the applicant should be left to the ordinary 
remedy of applying for bail under Sec. 437 or Sec. 439 of Cr. P.C. after he is arrested.7 

 

JUDGMENT 

The constitutional-bench of the Supreme Court has touched upon the judgment delivered by the full-
bench of the Punjab & Haryana High Court and very elaborately and dealt with the issue in a splendid 
matter. The high court delivered the judgment by framing certain guidelines for granting of 
anticipatory bail. The high court had limited the power to grant bail in anticipation of arrest and the 
wide discretion given to the High Courts and Courts of Session by the Union Legislature by 
incorporating the concept of “Anticipatory Bail” in the 1973 Code on Criminal Procedure. 

The High Court tried to put up the concept of granting of anticipatory bail in a straight-jacket formula. 
According to the High Court:  

• The power given in Sec. 438 to the higher courts is of extraordinary in character and be used 
in exceptional cases. 

• Sec. 438 does not provide for the grant of blanket anticipatory bail for offences. 
• The said power is not unguided or un-canalized but all the limitation imposed in Sec. 437 are 

implicit and to be read with Sec. 438. In addition, there also should be special case for the order 
under Sec. 438. 

• Sec. 438 cannot be exercised with regard to offences punishable with death or imprisonment 
for life or economic offences involving blatant corruption unless the court at the earliest stage 
that such a charge appears to be false or groundless. 

According to the Supreme Court, grant of bail is the rule and refusal is the exception. An accused 
person will be in a better position to defend his case if he set free and enjoys his liberty. A presumably 
innocent person must have his freedom to enable him to establish his innocence. The Supreme Court 
agreed on one of the point from the judgment of High Court that there should not be blanket order for 
the grant of anticipatory bail. The Court observed that such a blanket order will then become a charter 
of lawlessness and a weapon to stifle prompt investigation into offences which could not possibly be 
predicated when the order was passed.8 The court will not exercise such power in vaccum, they should 

 
5 K.M. Nanavati v The State of Maharashtra AIR 1962 SC 605. 
6 Art. 21, The Constitution of India. 
7 Supra note 2. 
8 Ibid. 
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have to take reasonable care and caution and should use the experience gained from hundreds of cases, 
in order to make the order effective.  

 

CRITICAL ANALYSIS 

A person who has yet to lose his freedom by being arrested asks for freedom in the event of arrest. 
While interpreting S. 438, the Supreme Court interpreted the words used in sub-section (1) ‘may, if it 

thinks fit’ which means the discretion is given to the court for granting of anticipatory bail. Sub-section 
(2) of Sec. 438 is a further and clearer manifestation of the same legislative intent to confer a wide 
discretionary power to grant anticipatory bail. The proof of the legislative intent can be best found in 
the language which the legislature uses. The words “may include such conditions in such directions in 

the light of the facts of the particular case, as it may think fit” which means that the limitations imposed 
in Sec. 437 cannot be read with Sec. 438. The Supreme Court’s view on the issue is that the power 
under Sec. 438 can be exercised if the High Court “thinks fit” to do so, Sec. 437(1) does not confer 

such power to grant bail in the same wide terms. The reasoning given by the constitutional-bench holds 
better position that the legislative intent behind incorporating the Sec. 438 is to expand the powers of 
High Courts and Courts of Session, but not to limit it while reading it with Sec. 437. 

Supreme Court relied on Balchand Jain v. State of Madhya Pradesh9on which the High Court has 
leaned heavily in formulating that the power conferred is “of an extraordinary character and must be 

exercised in exceptional cases only where it appears that a person might be falsely implicated or a 
frivolous case might be launched against him.” The Supreme Court asserted to the fact that the power 
to grant anticipatory bail should be exercised with due care and circumspection but beyond that, it is 
not possible to agree with the observation made in Balchand Jain10in an altogether different context 
and different point. The Supreme Court also relied on Gurucharan Singh v. State (Delhi 
Administration)11that ‘there cannot be an inexorable formula in the matter of granting bail. The facts 
and circumstances of each case will govern the exercise of judicial discretion in granting or cancelling 
bail.’ 

The constitutional bench is of the view that it would be better if the High Court and Courts of Session  
must be leave to exercise their jurisdiction under Sec.438 by a wise and careful use of the discretion 
which, by their long training and experience, they are ideally suited to do. The power exercised by the 
court is further subjected to Judicial Review and Revision from the higher courts like Supreme Court 
and High Court. The ends of justice will be better served by trusting these courts to act objectively and 
in consonance with principles governing the grant og bail which is recognized over the years. 

The Supreme Court also made certain guidelines which will better serve the High Court’s decision in 

recognizing the right of the police to investigate into crimes reported to them. The conflict between 
the right of an individual to his freedom and liberty and right of the police can be avoided if the court 
exercising such power cannot exercise it in vaccum but after taking care to specify the offence in the 
order. Thus, the applicant seeking bail must also cooperate with the police and surrender himself if 
such a discovery to be made under Sec. 27 of the Evidence Act. 

 

DECISION 

 
9 Balchand Jain v. State of Madhya Pradesh (1976) 4 SCC 572. 
10 Ibid. 
11 Gurucharan Singh v. State (Delhi Administration) (1978) 1 SCC 118. 
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The constitutional bench of Supreme Court has substantially set-aside the full-bench judgment of the 
Punjab & Haryana High Court, which negated the power of High Courts and Courts of Session on 
granting of anticipatory bail which is given to them by the Union Legislature by virtue of Sec. 438. 
The High Court’s decision curtailed the power and thus, it is against the legislative intent and is 
violative of Article 21. 

The decision of the Supreme Court in the following case is to be put down in the following points. 
These points will summarize the whole judgment and the ratio given by the court regarding granting 
of anticipatory bail. The following points are: 

1. The High Court and Court of Session to whom the application of the anticipatory bail is made 
ought to be left free in the exercise of their judicial discretion to grant bail if they consider it 
fit so to do on a particular facts and circumstances of the case and on such conditions as the 
case may warrant. 

2. There is no warrant for reading into Sec. 438 the conditions and limitations subject to which 
bail can be granted under Sec. 437(1). Both the Sections serve different purpose. 

3. It is not justified in reading to the conclusion that the power under Sec. 438 is exercised if the 
applicant makes out a ‘special case’. What amounts to special case is not mentioned in the High 
Court Judgment. Further, the court granting anticipatory bail is a higher court and manned by 
experienced persons and can use their judicial discretion in case-to-case basis. It is also not 
justified that the power under Sec. 438 must be exercised in ‘exceptional cases only’ merely 

because it is of an extraordinary character. 
4. The use of the expression ‘reason to believe’ in Sec. 438(1) shows that the belief that the 

applicant may be so arrested must be founded on reasonable grounds.  Mere “Fear” is not 

“belief.” 
5.  A blanket order for grant of anticipatory bail should not be passed as it is bound to cause 

serious interference with the functions of the police. 
6. Anticipatory bail can be granted even after an FIR is filed, so long as the applicant has not been 

arrested. 
7. Notice should be issued to the Public Prosecutor after the order of bail has been passed under 

Sec. 438(1). The ad-interim order must conform to the requirements of the section and suitable 
conditions should be imposed on the applicant even at that stage. 

8. The applicant should surrender himself to the police for a brief period if a discovery is to be 
made under S. 27 of the Evidence Act. 

 
CONCLUSION 

In conclusion, the provisions of Section 438 of Criminal Procedure Code should not be suspected as 
containing something sensitive, which needs to be handled with great care and caution. A wise exercise 
of judicial power inevitably takes care of the evil and dangerous consequences which are likely to 
come out as a result of the use of Section 438. Neither inflexible guidelines can be provided for grant 
or refusal of anticipatory bail nor should any attempt be made to provide such guidelines in this respect 
because all cases have different facts and circumstances and cannot be adjudicated upon using the 
same guidelines. In any event, this is the legislative mandate which the Courts are bound to respect 
and honor. Anticipatory bail is a device to secure the individual’s liberty; it is neither a passport to the 

commission of crimes nor a shield against any and all kinds of accusation, likely or unlikely.



 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

  

Page | 708  
 

SHAYARA BANO V. UNION OF INDIA AND ORS.1 

- Dheepika R.2  

 

ABSTRACT 

India, a country known for its secularism and diversity in culture and tradition, is facing tons of 
problems relating to religion, caste, gender inequality, health, poverty, etc.  Amongst all such issues, 

Shayara Bano case was a landmark judgement. This case was raised by one Muslim woman, who 
had been oppressed all her life due to stigmatic religious practices. She questioned the practice of 
Talaq- e- biddat (Triple Talaq), polygamy by Muslim men and Nikah Halala. This case showed the 

country the stark difference between the religious practices amongst religions. Muslim men have the 
liberty to marry up to four women (limited polygamy) whereas other religions profess monogamy. 

Moreover, the practice of Talaq- e- biddat, also known as instant triple talaq, rendered women with 
no defence to reconcile the differences. This talaq could be pronounced only by the husband any time 

and can be pronounced via any mode of communication. The validity of this kind of divorce was 
challenged in this case. The age-old practice of limited polygamy was challenged because this 

violated Articles 14, 15 21 and 25 of Indian Constitution. True, many Islamic religious practices 
have the element of gender inequality. This element was also questioned in this case. The drawback 
of the judgement pronounced in this case was that it answered the question of the validity of Triple 

Talaq pronounced by the husband but remained moot on the question of gender inequality. 

Yes, judiciary has no jurisdiction to decide the arbitrariness of the religious practices but as per the 
provisions of the Constitution of India, Parliament has the authority to legislate these practices and 

bring about a change in the society. 

 

INTRODUCTION 

Bench 

- Majority: Rohinton Nariman J., U.U. Lalit J. and Kurian Joseph J.  

- Dissenting: CJI J.S. Khehar and Abdul Nazeer J. 

On August 22, 2017, the Hon’ble Supreme Court of India, laid down a landmark judgement holding 
the practice of Talaq- e- biddat unconstitutional. In 3:2 majority, it was held that this practice is not an 
essential element in Islamic religion. Art. 25 of Indian Constitution has provided the citizens with a 
negative right3. A citizen has the right to practice and profess any religion of his choice, and the State 
shall not interfere in that, provided it does not compromise on morality, public order, health and other 
provisions of Part III of the Constitution, that is, Art 14, 15 and 214.   And majority judgement opined 
that many Islamic countries have banned this practice of instant triple talaq. This shows that this is not 
an essential practice of Islam. Thereby, the judiciary is not infringing Art 25 of the Islamic community. 

 

BACKGROUND 

Shayara Bano married Rizwan Ahmed, a real estate contractor in 2001. She was physically tortured 
by her own husband and in-laws and was a victim of domestic violence. She endured all these because 

 
1 (2017) 9 SCC 1 
2 Student, BA LLB, ICFAI Law School, Hyderabad 
3 https://www.scobserver.in/court-case/triple-talaq-case 
4 Constitution of India, article 25 
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one, we live in a patriarchal society where women fear coming out with the domestic abuse and two, 
she had young children and in order to provide education, she stuck with her husband. The action of 
her husband which made her file a petition regarding the validity of the talaq pronounced was when 
he sent her triple talaq notice via a speed post. Not only that, the custody of the children aged 11 and 
13 was kept by him.5   

  

ISSUES 

1. Whether the practice of Talaq- e- biddat an essential practice of Islam? 

2. Whether the practice of Talaq- e- biddat violates the fundamental rights of Muslim women as 
enshrined by the Constitution of India? 

 

ANALYSIS 

To be considered as an essential religious practice, it must be based upon the tenets of the religion. 
Just on the reason it is not prohibited does not mean the practice is not arbitrary. Art 25 of the 
Constitution clearly lays down the exceptions or grounds of restrictions to the freedom to practice and 
profess religion and they are morality, public order, health and other provisions of Part III of the 
Constitution.  

Yes, talaq- e- biddat infringes upon the last exception given. It violates Art 14, 15 and 21 of Muslim 
women.  

Types of divorce given by Muslim husband: 

Talaq- e- sunnat--- Approved form of divorce 

       i) Ahasan  

       ii) Hasan 

Talaq- e- biddat--- Dis-approved form of divorce 

Talaq- e- sunnat is an approved form of divorce. This is so because, here the talaq is pronounced over 
a period of three months, one talaq per month. And after the pronouncement in the third month, the 
woman has to follow the Iddat period, which is three lunar months. Over the period of six or so months, 
the couple has a chance to reconcile and sort out the differences. Hence, this form of divorce is 
practiced all through the world who profess Islam. 

Talaq- e- biddat is frowned upon since the talaq pronounced here is instant and all the three talaq is 
pronounced in a single sitting. Moreover, this talaq is not so keen about following the iddat period. 
This leaves no chance of reconciliation and also leaves the woman helpless. 6 

Islamic laws have time and again emphasised to not to mock the practice of marraiage (Ijab- o- 
Qabool), gift and divorce. Since, Islam gives a great deal of weightage towards oral promises, any 
promise made even in the sense of mockery will not let the person free from his obligations. Thus, the 
practice of instant triple talaq is highly discouraged. In India, only the Hanafi school follows this 
practice and even the jurists of Hanafi school considered it a sinful practice. Many Islamic countries 
have done away with Talaq- e- biddat.  The majority judgement based their views upon this one point 
that when Islamic countries, themselves have abolished such practices, knowing that such practice is 
arbitrary and not an essential practice of Islam, it is high time that a secular country like India, abolishes 

 
5 https://www.thehindu.com/news/national/who-is-shayara-bano-the-triple-talaq-crusader/article19611402.ece 
6 Central Law Agency, Mohammedan Law, Aqil Ahmed,2016 
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such practice. A democratic country like India which professes equality of men and women, should 
abolish such practices which leave the women at a disadvantageous position. 

For a practice to be considered essential, it must be fundamental to the religion. If that practice were 
to be taken away and were to cause a substantial change in the religion, then such practice is considered 
to be an essential practice. Point to be noted here is that, in India, only the Hanafi school follows this 
practice. When an overall view is taken, almost all the Islamic countries have abolished this practice 
since this leaves the woman helpless. In gulf countries, men marry women who are from economically 
backward countries on the pretence of good and wealthy lifestyle. As soon as consummation is 
completed and if the man finds that the woman is not abiding by his rules, he pronounces triple talaq 
thereby the woman has no chance of sorting out the difference nor is she left with a choice and means 
to get back to her parental home. Taking into view this heinous practice, the court pronounced that 
Talaq- e- biddat is not an essential practice in Islam. The bench based their judgement on ‘what is bad 

in theology cannot be good in law’ and observed that just because a practice has been observed since 
time immemorial it does not mean that that practice is an essential practice. 7The judiciary has the 
power to analyse such practices and if found to be violating the fundamental rights as enshrined by the 
Constitution, it can very well be called unconstitutional. 8 

Point of contrary comes when we analyse Art 13(1), 14 and 25.9 

Art 13(1) states any law, before the commencement of the Constitution which is inconsistent with or 
in derogation of the provisions of Part III will be repealed.  

In Narasu Appa Mali case, the Bombay High Court held that--- Personal laws are not included in the 
expression ‘law in force’ as used in Art 13(1). 

Thereby, the Court opined that even if certain religious practices are arbitrary and infringes upon the 
provisions of Part III, if those practices fall under the ambit of personal laws then the Court cannot 
interfere and declare them void. After this judgement, the judicial system was criticised heavily. 
Judiciary is one autonomous body which has been endowed with powers to regulate such arbitrary 
practices. From then on, the courts have been careful in dealing with personal law cases and providing 
justice.  

Even prior to Shayara Bano’s case, in 2002, Supreme Court upheld the judgement given by Guwahati 
High Court where it was held---   triple talaq without a reasonable cause or without a previous attempt 
of reconciliation was considered invalid.10 

Thus, we can say that Shayara Bano was not the first woman who faced the wrath of arbitrariness in 
personal laws. 

The triple talaq pronounced by Rizwan Ahmed is violative of Shayara’s fundamental rights, that is, 

Art 14 and 21 of Indian Constitution. Unlike other religions where the dissolution of marriage is a 
judicial process, Mohammedan law allows for extra-judicial separation. This extra judicial separation 
is Talaq-e- sunnat. Even the Shariat Act considers triple talaq a disapproved form of divorce practice. 
This talaq infringes Art 14 and 21 because this leaves the woman defenceless. Triple talaq can only be 
pronounced by males and the female has no other choice other than to accept it. This form of talaq 
leaves no time for reconciliation.  

 
7   21st Edition, Principles of Mohammedan law, Mulla, 2017 
8 21st Edition, Principles of Mohammedan law, Mulla, 2017  
9 Herklotz, Tanja. (2017). Shayara Bano versus Union of India and Others. The Indian Supreme Court's Ban of Triple Talaq 
and the Debate around Muslim Personal Law and Gender Justice. 50. 300-311. 10.5771/0506-7286-2017-3-300. 
10 Shamim Ara vs State of U.P. & Anr. (2002) 7 SCC 518. 
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Hence, the judgement to call Triple Talaq (Talaq- e- biddat) unconstitutional is very much correct. 
And yes, Judiciary only has the right to pronounce the validity and constitutionality of practices. It is 
the duty of the Parliament to ensure that such practices are penalised.  

 

MUSLIM WOMEN (PROTECTION OF RIGHTS ON MARRIAGE) ACT, 2019 

 

Highlights  

• Talaq- e- biddat is a cognizable offence- with three years jail time 
• Offence is cognizable only if the information is relating to the offence is given by the aggrieved 

woman or her relatives by blood 
• Talaq pronounced including written and electronic form is void and punishable 
• The woman has the custody of her minor children 
• That woman against whom talaq is pronounced is allowed a subsistence allowance form her 

husband for herself and the dependent children11 
 

The Muslim women community is one such oppressed community by the men of the society. As such 
the personal laws do not come for their defence. Rather the personal laws violate their fundamental 
rights. Many Islamic practices have the element of gender inequality.  

Muslim men have the liberty to contract marriage with four different women. Muslim personal law 
allows limited polygamy. Whereas, if a woman were to contract a second marriage during the 
subsistence of first marriage, she is said to have committed bigamy and is punishable under Sec 494 
of Indian Penal Code.  

We must note that these personal laws, especially Muslim Personal Law is an uncodified law and has 
been in existence prior to the Constitution. Art 13(1) says that any law which is inconsistent with Part 
III of the constitution must be repealed. Then again, an exception was given that personal laws are not 
included in this Article.  

We should know that the reason why limited polygamy was allowed in Islam. The reason was during 
the time of Prophet Mohammed and after his demise, there were so many wars and many young men 
died during the war. Young widows were left behind with no financial support. Hence, Prophet 
Mohammed allowed contracting up-to 4 wives since in this way the women would have the safety and 
financial support. But now, it is high time that we do away with such practices since there are no wars 
and in fact this practice in only Islam has lead mala-fide religious conversions. Women are left 
defenceless. Since, Hinduism and Christianity profess monogamy, males from those religions contract 
marriage from that religion and after that convert to Islam to marry again during the lifetime of the 
first wife.12 Courts have held that such conversions does not by ipso facto dissolve the first marriage 
and intention to convert to another religion is a necessary basis to be accepted into that religion. Any 
mala-fide intention renders such conversion invalid and void. 13 

For many years, Muslim women have tried to convince the Islamic community do away with the 
practice of limited polygamy. Since our whole universe, in fact, is male dominated abrogating this 
practice is a surmountable one but not an impossible one.  

Shayara Bano had challenged the practice of Triple Talaq, Nikah Halala and polygamy in Islam. 

 
11 Livemint.com 
12 Sarla Mudgal v. Union of India, 1995 SCC (3) 635 
13 Skinner v Orde, (1875) ILR 1 All 230 
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The Hon’ble Supreme Court had answered the question relating to the validity and constitutionality of 
Triple Talaq. But remained moot regarding the other two questions. True, the court does not have the 
jurisdiction to call an end to these practices but they have the duty to direct the Parliament to take 
necessary measures in order to protect the interests of these women. 14 

 

CONCLUSION 

While the judgement was towards a progressive country, it could have taken up the issue of gender 
inequality seriously. The court deliberated upon the validity of triple talaq and its implications on Art 
14, 15 and 25, it was silent about gender inequality and religious freedom. It had nearly taken 60 years 
to do away with a religious practice which is violative of freedom rights, one can only imagine the 
time it would take for our leaders to understand the gender inequality prevailing in the country and to 
bring corrective measures regarding it.  

 It is easy for an outsider, a layman, to comment that this judgement was about time and in fact a 
delayed judgement to the women community, we must understand that our country is a democratic 
country whereby it is necessary to take into account the viewpoints of all the parties and analyse them 
and pronounce a right judgement. And in order to pronounce aright judgement, it takes time. One must 
understand that Justice Delayed is not Justice Denied, rather it must be understood that even if Justice 
is Delayed a Right Justice should be given. A hundred culprits can escape but an innocent man cannot 
be punished and for this time is required to analyse the situation.  

This judgement was indeed a step towards the right direction. And the younger generation that 
questions these practices show that our country is progressing and in fact are moving away from the 
age-old ideology of male dominance.  

As Dr APJ Abdul Kalam envisioned- India has to be transformed into a developed nation, a prosperous 
nation and a healthy nation, with a value system.15 

Let’s roll the pin towards a progressive and equality- oriented nation!

 
14 Herklotz, Tanja. (2017). Shayara Bano versus Union of India and Others. The Indian Supreme Court's Ban of Triple 
Talaq and the Debate around Muslim Personal Law and Gender Justice. 50. 300-311. 10.5771/0506-7286-2017-3-300. 
15 Economictimes.com 
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CHIEF INFORMATION COMMISSIONER V. HIGH COURT OF GUJARAT 
& ANOTHER: A BRUSQUE INFAMY 

 
- Jyoti Prakash Dutta & Rajalaxmi Mohanty1 

 

ABSTRACT 

The recent verdict of the Supreme Court in Chief Information Commissioner v. High Court of 
Gujarat & Another, has opened the floodgate of criticisms for its shortcomings and disregard for the 
democratic values. The Hon’ble Bench has done extensive interpretations in the backdrop of a case 

which came out from an alleged inconsistency between Rule 151 of the Gujarat High Court Rules, 
1993 and the provisions of Right to Information Act, 2005. After referring to several authorities and 
principles, the Hon’ble Bench came to the erroneous conclusion that there is no conflict and ruled 

that the High Court Rules govern the particular field of obtaining information pertaining to a case 
from High Court Registry and held that it shall be preferred over the provisions of RTI Act, insofar 
obtaining those particular information is concerned. However, to the utter disappointment to the 

legal scholars and unbearable anguish to the RTI Activists, it didn’t take into consideration the basic 

statutory provisions and verdicts of larger Benches. This manuscript seeks to point out the 
shortcomings of the verdict while authors have complete respect for the majesty of the Hon’ble 

Court. 

 

INTRODUCTION 

The judgment rendered by a three judges Bench of the Hon’ble Apex Court headed by Justice R. 

Banumathi in Chief Information Commissioner v. High Court of Gujarat & Another,2 has given a 
severe blow to the fructification of the objective of achieving transparency through the right to 
information. The Hon’ble Bench has made certain observations which could hardly be accepted as 

justifiable in the given circumstances of the case. It has emphasized on the legality of an alternative 
provision for obtaining certain information, which is in direct conflict with the ethos and values of the 
highly-commended Right to Information Act, 2005 (hereinafter referred as RTI Act).3 It would not be 
an auxesis to deem it as an erroneous interpretation of provisions and blatant disregard for the statutory 
mandate and precedential authorities. The Hon’ble Court went on to defy the non-obstante clause 
enshrined under the RTI Act.  

 

PRESUMING EVERY CASE DOCUMENT TO BE PERSONAL IS ERRONEOUS AND PER 
INCURIAM 

The Hon’ble Bench has made the most lamentable presumption by assuming that every case document, 

other than the judgments, are personal information.4 It has failed to take note of the observations made 
by a five judges Constitution Bench, wherein while writing his concurring opinion Justice N.V. 
Ramana made reference to the opinion of Megarry, J., in Coco v. Clarke,5 wherein it was held that 
while presuming any document to be personal or confidential document, three conditions should be 
taken into consideration, viz., first, the information itself, i.e., information is required to have necessary 

 
1 Students, BA LLB (H), 4th year, University Law College, Utkal University, Bhubaneswar, Odisha 
2 Civil Appeal Nos. 1966-1967 of 2020 
3 Act No. 22 of 2005. 
4 Supra Note 2, Para 27, 28 & 40. 
5 [1968] FSR 415. 
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quality about confidence of the same; second, the information must have been imparted in 
circumstances importing an obligation of confidence; third, there must be unauthorized use of 
information which will be detriment to the party communicating.6 

The Hon’ble Judge further justified the jurisprudential shift of reasoning from an absolute public 

interest defence to balancing of public interest.7  He put reliance upon Woodward v. Hutchins,8 
wherein it was observed that “it is a question of balancing the public interest in maintaining the 
confidence against the public interest in knowing the truth”. 

The objective behind enacting Section 8(1)(j), RTI Act is to balance privacy with public interest. Under 
this provision there are two steps, i.e., (i) if there is any reasonable expectation of privacy; and (ii) on 
an ultimate balancing analysis, if privacy gives access to the information. It is erroneous to hold that 
documents related to every case contain confidential information which cannot be reasonably expected 
to be disclosed to public. Accountability demands disclosure of information. Public authorities may 
not be allowed to deny information under the veil of a provision and with the assistance of a misguided 
interpretation. Accountability to law refers to accountability to the people and their representatives in 
the more distant past.9 Accountability like independence is better characterized as an instrumental 
value that promote three discrete ends: the rule of law, public confidence in the Courts, and institutional 
responsibility.10 

 

RULE 151 OF THE GUJARAT HIGH COURT RULES, 1993 STANDS IN CLEAR 
CONFLICT WITH SECTION 6(2) AND SECTION 11, RTI ACT, 2005 

Rule 151 of the Gujarat High Court Rules, 1993 (hereinafter referred as ‘the Rules’), mandates that 

copies of documents in any Civil or Criminal proceeding and copies of judgment of the High Court 
shall not be given to persons other than the parties thereto without the Order of the Assistant Registrar. 
Applications for copies of documents or judgment made by third parties shall be accompanied by an 
affidavit stating the grounds on which they are required. On the other hand, Section 6(2) illustrates that 
an applicant making request for information shall not be required to give any reason for requesting the 
information or any other personal details except those that may be necessary for contacting him. A 
bare reading of these two provisions makes it clear that they are inconsistent with each other, for the 
Rules stipulate the provision for affidavit through which the reason for seeking information may be 
known, which is expressly tabooed by the RTI Act.  

Further, Section 11 of the RTI Act specifically deals with the ‘third party information’. Section 11(1) 

provides that when a Public Information Officer (hereinafter referred as ‘PIO’) intends to disclose any 

information or record, or part thereof on a request made under the RTI Act, which relates to or has 
been supplied by a third party and has been treated as confidential by that third party, the PIO shall 
within five days from the receipt of request, give a written notice to such third party of the request and 
of the fact that the concerned PIO intends to disclose the information, and invite the third party to make 
a submission in writing or orally, regarding whether the information should be disclosed, and such 
submission of the third party shall be kept in view while taking a decision about disclosure of 
information. The precise understanding that follows the provision is that there should be three basic 
criterions (i) the third party must have treated the document as confidential; (ii) notice about the request 

 
6 Central Public Information Officer, Supreme Court of India v. Subhash Chandra Agarwal, Civil Appeal No. 10044 of 
2010. See the concurring observation of Justice N.V. Ramana, Para 26. 
7 Ibid, Para 30. 
8 [1977] 1 WLR 760. 
9 Mark Tushnet, Judicial Accountability in Comparative Perspective, in Accountability in the Contemporary Constitution 
(Nicholas Bamforth and Peter Leyland eds.) (2013), Oxford Scholarship Online at Tushnet, Page 69. 
10 Charles Gardner, Rescuing Judicial Accountability from the Realm of Political Rhetoric (2006), Page 916. 
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for disclosure of information should be given to such third party; (iii) the third party has to provide 
his/her submission, which shall be taken into consideration; and (iv) the submission made by the third 
party is not binding upon the PIO. 

It is to be pointed out that each information irrespective of its confidentiality cannot be treated as a 
private document and request for each such disclosure may not result in the issuance of notice to the 
third party concerned. Only if the information is treated as confidential by the party concerned, then 
the procedure follows. However, under Rule 151 one has to compulsorily furnish affidavit, irrespective 
of the fact whether it is treated as confidential by the parties to the case. Therefore, the provisions stand 
in contrast to each other, hence repugnant. And whenever there is a conflict between two statutes, the 
later abrogates the earlier one. In other words, a prior special law would yield to a later general law, if 
there is any inconsistency between the two, i.e., ‘generalia specialibus non derogant’.11 Besides that, 
the RTI Act provides for a non-obstante clause which clearly depicts that RTI shall prevail over any 
law that is inconsistent with any of its provisions.12 

 

A STIGMA ON OPEN JUSTICE SYSTEM 

It is worthwhile to take a glance on Article 145(4), which reads: “No judgment shall be delivered by 
the Supreme Court save in Open Court, and no report shall be made under Article 143 save in 
accordance with an opinion also delivered in open Court.” The constitutional mandate is in favour of 

the principles of ‘open Court’ and ‘openness/transparency in functioning and administration’. When 

such a provision makes it mandatory for the Apex Court of the land, the inferior Courts have the 
necessary obligation to follow the footsteps and make their administrations approachable and 
transparent. 

A Full-Bench of Hon’ble Apex Court in September 2018,13 while considering the issue of live-telecast 
of Court proceedings, speaking through Justice A.M. Khanwilkar, endorsed the judgment in Naresh 
Shridhar Mirajkar and Ors. v. State of Maharashtra and Others,14 and reiterated that “It is well-settled 
that in general, all cases brought before the Courts, whether civil, criminal, others, must be heard in 
open Court. Public trial in open Court is undoubtedly essential for the healthy, objective and fair 
administration of justice. Trial held subject to the public scrutiny and gaze naturally acts as a check 
against judicial caprice or vagaries, and serves as a powerful instrument for creating confidence of the 
public in the fairness, objectivity, and impartiality of the administration of justice. Public confidence 
in the administration of justice is of such great significance that there can be no two opinions on the 
broad proposition that in discharging their functions as judicial Tribunals, Courts must generally hear 
causes in open and must permit the public admission to the Court room.” 

The Hon’ble Court went on to refer the remarkable observation of the great scholar Bentham, “In the 

darkness of secrecy, sinister interest and evil in every shape have full swing. Only in proportion as 
publicity has place can any of the checks applicable to judicial injustice operate. Where there is no 
publicity there is no justice. Publicity is the very soul of justice. It is the keenest spur to exertion, and 
surest of all guards against improbity. It keeps the Judge himself while trying under trial (in the sense 
that) the security of securities is publicity.”15 

 
11 R.S. Raghunath v. State of Karnataka, (1992) 1 SCC 335, Para 38. 
12 Section 22, RTI Act, 2005. 
13 Swapnil Tripathi v. Supreme Court of India, Writ Petition (Civil) No. 1232 of 2017, Para 1. 
14 (1966) 3 SCR 744, Para 20. 
15 Scott v. Scott, (1911) All. E.R. 1, 30. 
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The right to receive information and be informed is buttressed by the value of dignity of the people.16 
Jeremy Bentham propounded the idea of open justice in the late eighteenth century while designing 
principles for establishments in which persons are to be kept under inspection. He observed “the doors 

of all public establishments ought to be, thrown wide open to the body of the curious at large-the great 
open committee of the tribunal of the world.”17 The principle of open justice represents an element of 
democratic accountability, and the vigorous manifestation of the principle of freedom of expression. 
Ultimately it supports the rule of law itself.18  

In the view of legal scholars, the principle of open justice inculcates several aspects that are central to 
the fair administration of justice and the rule of law. Open justice encompasses public access to 
judgments of Court.19 Furthermore, giving public access to court documents is very much essential for 
ensuring transparency and accountability. Only in the guarantee of which, the dictum “justice should 

not only be done, but should manifestly and undoubtedly be seen to be done”20 would be ensured. 

By the recent of the Hon’ble Highest Court, these abovementioned principles which were cornucopian 

in their existence, would lose their identity. The decision not only gives a severe blow to the noble 
principles enshrined in the RTI Act, rather it dents the image of the Courts as open systems. Without 
openness and transparency, any democratic system is bound to fall. 

 

CONCLUSION 

Though, numerous times the Hon’ble Supreme Court has endeavoured to uphold the objects of the 

RTI Act, the recent verdict is coruscatingly pummelled for its erroneous interpretations and complete 
disregard for the rich precedents which essentially seek to justify the value of the right to information. 
The decision is not only erroneous but also per incuriam as it ignored several well-reasoned judgments 
of the Hon’ble Court, even some of the judgments which are rendered by Constitution Benches. This 

judgment has the infamy potentials to brusquely obstruct the ‘free flow of information’ jurisprudence 

and it may give rise to administrative tyranny and red-tapism in the veil of alternative procedures. It is 
the solemn duty of the Hon’ble Court to ensure that multiplicity of procedures doesn’t give rise to the 

inferiority of the RTI Act and the implicit right to information

 
16 Supra Note 13, Para 3. 
17 Jeremy Bentham, The Works of Jeremy Bentham, published under the superintendence of his executor, John Bowring 
(Edinburgh: William Tait, 1836-1843), 11 Volumes, Volume 4, Page 46. 
18 Court of Appeal, England and Wales in R (Binyam Mohamed) v. Secretary of State for Foreign and Commonwealth 
Affairs, [2010] 3 WLR 554. 
19 Cunliffe Emma, Open Justice: Concepts and Judicial Approaches, (2012) 40 Fed L Rev 385. 
20 King’s Bench, Division Court in R v. Sussex Justices, Ex-parte McCarthy, [1923] All. E.R. Rep 233. 
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AN INHUMAN, BRUTAL GANGRAPE THAT SHOOK INDIA 
- Sumedha Sudhakar Kokate1 

 

ABSTRACT 

Nirbhaya case is the most infamous and inhuman gangrape and murder case in the history of crimes 
so far. The country has seen ‘n’ number of cases so far such as Ranga-Billa case, Tandoor murder 
case, Jessica Lal case which involved various aspects of crime such as rape, murder, violent acts, 
etc. But this case literally shook India and woke up citizens of the country to a clear conscience of 

the very basic distinction of sheer criminal act and inhuman behaviour in all its means. 

Widespread protests by the citizens across the country esp. in the capital caught media attention and 
concern was raised about the protection & safety of women. It in turn put immense pressure on the 
then Government and Legislative bodies to take fast track action and decisions to render justice to 

victim and ensure the society that “No man is above law”. This case became a landmark judgement 

also because it triggered amendments to be made in the legislative provisions with respect to crime 
against women. 

Keywords: Nirbhaya, Gangrape, Inhuman, Murder, Protests, Amendment (191 / 250 W) 

 

INTRODUCTION 

Nirbhaya case2 is the most infamous and inhuman gangrape and murder case in the history of crimes 
so far. The country has seen ‘n’ number of cases so far such as Ranga-Billa case, Tandoor murder case, 
Jessica Lal case which involved various aspects of crime such as rape, murder, violent acts, etc. But 
this case literally shook India and woke up citizens of the country to a clear conscience of the very 
basic distinction of sheer criminal act and inhuman behaviour in all its means.  

Widespread protests by the citizens across the country esp. in the capital caught media attention and 
concern was raised about the protection & safety of women. It in turn put immense pressure on the 
then Government and Legislative bodies to take fast track action and decisions to render justice to 
victim and ensure the society that “No man is above law”. This case became a landmark judgement 

also because it triggered amendments to be made in the legislative provisions with respect to crime 
against women. 

 

DESCRIPTION 

Facts of the case3 

Ms. Jyoti Singh was a para-medical student residing in Delhi and a Physiotherapy intern at a hospital 
in Gurgaon. On 16th December 2012, she was returning home located at Dwarka with her friend from 
PVR Cinema located at Saket, Delhi. Since they failed to get an autorickshaw to travel back home, 
they decided to take a bus from Munirka bus stand and hired an autorickshaw from Saket to Munirka. 
They boarded a white coloured chartered bus which was bound to Dwarka / Palam Road at around 
9.30 pm. When both of them entered the bus, they saw that there were only six men inside the bus four 
in the cabin of the driver and two behind the driver’s cabin. They suspected flow play when they didn’t 

 
1 Student, T.Y.LL.B., Kishinchand Chellaram Law College, Mumbai  
2 Mukesh & Anr v. State for NCT of Delhi 
3 www.lawfinderlive.com (accessed 09.04.2020) AIR 2017 SC 2161 
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allow any other person to board the bus and shut the lights off, the doors were shut and route was 
changed.  

After some time, the occupants started misbehaving with the girl and beat up the boy with iron rods in 
the bus. They pinned the boy down and robbed him of his expensive and branded belongings including 
clothes. After committing a brutal gangrape and horrible assault both of the them were threw out of 
the moving bus at National Highway No. 8, Mahipalpur flyover by the road side. 

Issues raised4 
1. Whether the investigation conducted was unbiased and fool-proof to prove the charge? 

2. Whether considerable weight be attached to the evidence of injured witness for appreciation of the 
same? 

3. Whether the undue delay in filing in FIR be considered and FIR thereby filed be considered as valid? 

4. Whether the underage accused be treated as Juvenile and tried in accordance with the Juvenile 
Justice (Care and Protection of Children) Act, 2000 

5. Whether the present case could be one of the rarest of the rare cases warranting death penalty? 

Judgement given 
One amongst the six, while in judicial custody committed suicide during the trials of the accused 
whereas the juvenile was sent to correction home. All four accused were awarded Death Penalty by 
the Delhi High Court on March 13, 2014 considering the facts and circumstances of the case. The 
punishment was upheld by The Supreme Court. The Delhi Patiala House Court issued a death warrant 
on January 7, 2020 to hang all the four accused, on January 22, 2020. After exhausting all possible 
judicial remedies available to the four accused they were finally hanged till death at Tihar Jail on 
March 20, 2020.  

 

CASE ANALYSIS 

Reasoning of the Judge 
Dipak Misra J. (for himself and Ashok Bhushan J.) mentioned in his judgement5 that she fell “prey to 

the savage lust of a gang of six, face brutal assault and become a playful thing that could be tossed 
around at their wild whim and her private parts would be ruptured to give vent to their pervert sexual 
appetite, unthinkable and sadistic pleasure”. Also, that “The attitude, perception, the beastial 

proclivity, inconceivable self-obsession and individual centralism of the six made the young lady to 
suffer immense trauma”. 
Reasoning of the Judges was based upon a whooping number of medical evidences produced as a 
consequence of thorough examination of the prosecutrix before and after medical surgeries conducted 
upon her by doctors in the hospital and various samples of the convicts were provided to corroborate 
the heinous crime. A total number of 826 witnesses were examined initially to bring home the charge, 
thereafter the statements of accused were recorded where they abjured their guilt. 
Chain of events described by prosecutrix in her dying declarations coupled with testimonies of other 
witnesses clearly established that as soon as informant and prosecutrix boarded bus, accused persons 
formed agreement to commit heinous offences against the victim. Forcefully having sexual intercourse 
with prosecutrix, one after other, inserting iron rod in her private parts, dragging her by her hair and 
then throwing her out of bus all establish common intent of accused to rape and murder the prosecutrix.  

 
4 Deduced from Judgement - Mukesh & Anr v. State for NCT of Delhi (2017) 
5 Mukesh & Anr v. State for NCT of Delhi (2017) at p. 1 
6 Mukesh & Anr v. State for NCT of Delhi (2017) at p. 10 
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Moreover, prosecutrix also maintained in her dying declaration that accused persons were exhorting 
that prosecutrix had died and she be thrown out of bus. Both prosecutrix as well as informant were 
thrown out of moving bus through front door by accused after having failed to throw them through 
rear door. Conduct of accused in committing heinous offences with prosecutrix in concert with each 
other and thereafter throwing her out of bus in unconscious state along with injured complainant 
unequivocally bring home the charges. 
 
Socio-political Implications 
There was a mass uproar amongst the common public of the nation esp. in the capital of the country. 
There were many protests held at various places and candle marches organised to demand justice being 
done at the earliest. There was a social awakening amongst the citizens with respect to crimes against 
women esp. such heinous crimes such as rape, gangrape, brutal assaults, etc. The protestors gathered 
in huge numbers and literally clashed with the police officials so much so that the police had to use 
tear gas bombs and water cannons to control the anger of the enraged gathering. 

The incident was criticised by many countries in the South Asia and Middle East raising concerns with 
regards to safety of women in India and across the world. American Embassy released a statement 
paying condolences to the family of the victim in December 2012. The then General Secretary of 
United Nations Mr. Ban-Ki-Moon was appalled by the incident and mentioned that women ought to 
be respected and that their safety should be of prime concern. Also, such heinous crimes are not to be 
excused and strict action must be taken against the convicts. 

A trust named “Nirbhaya Jyoti Trust” was established by her family in December 2013, to aid women 

who have faced violence with legal assistance and shelter. In the same year she was awarded 
posthumously, the “International Women of Courage Award” by the US State Department. Later a 

documentary film “India’s Daughter” was made based on the Nirbhaya story was a part of BBC’s 
Storyville Series. However, the film was banned in India since the Indian law didn’t permit to telecast 

the same. In 2019, a web series named “Delhi Crime” was launched by Netflix. 

Legal Implications 
Crucial amendments to the Criminal Law were made post the Nirbhaya case based on the 
recommendations of Justice Verma Committee report7 so as to provide for quicker trial and enhanced 
punishment for criminals accused of committing sexual assault against women.   

The Law Commission said the Criminal Law (Amendment) Act 2013, introduced several new 
provisions into the IPC, including death penalty on rapes leading to death or leaving the victim in a 
persistent vegetative state and for certain repeat offenders8. In its report, the Law Commission also 
recommended “very strongly” that the criminal justice system must be made more hospitable to the 

concerns of the victim and not harass them and their family or torture them unnecessarily during 
investigation and before & after the trial even by the media. 

 
7 www.prsindia.org/uploads/media/Justice%20verma%20committee/js%20verma%20committe%20report.pdf 
8 www.deccanherald.com/nation/north-central (accessed 10.04.2020) 
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MOTOR VEHICLES (AMENDMENT) ACT, 2019: A BLESSING IN 
DISGUISE 

- Ananya Karnwal1 

 

ABSTRACT 

The study aims at analysing the various aspects of the Motor Vehicles (Amendment) Act, 2019 which 
amended the original Motor Vehicles Act, 1988. It aims at finding out the reasons for the need of 

amendment and how it can bring a change in the current situation. The new Act was passed in 2019 
after the release of WHO’s report which revealed maximum road accidents in India worldwide. As a 

step towards curing this menace, the government decided to propose the amendment. It was passed 
by both the houses within a week and the new amended Act was implemented within 2 months. The 
study further discusses the various features of the Act. It compares them with the original Act and 

then analyses the insertion on new sections through the amendments. It studies the new sections and 
sub-sections inserted through the amendment and how it affects the vehicle operators. Further, it 

studies the hike in fines, penalties and punishments under the new act. It analyses the possible effects 
it will have on the road users and how it can make the road users aware of their accountability 

towards their safety as well as others. The study covers all aspects of the Act and how it will affect 
juveniles, manufacturers, vehicle operators, road builders, passengers and the authorities. The study 

concludes with its findings and analysis of the Act. 

 

‘Alert today, alive tomorrow’ – goes the popular saying. With the recently passed Motor Vehicles 
(Amendment) Act, 2019 it goes – ‘Be alert, save your pocket’. Road safety is something very important 

which should be followed by everyone to ensure the safety and security of strollers, operators of 
vehicles and passengers. 

According to the 2018 report of the World Health Organization, approximately 1.3 million people die 
each year on the world's roads, and between 20 and 50 million sustain non-fatal injuries. Strollers, 
cyclists and motorcyclists make up almost half of those killed on the roads, highlighting the need for 
these travellers to be given more attention in road safety programmes. The highest number of road 
accidents occur in India worldwide.2 We have even surpassed China, the most populated nation in this 
regard. As per the report of the Ministry of Road Transport and Highways, 2017; there are about 5 
lakh road accidents occurred in India every year in which around 1.5 lakh people are killed.3 

The Standing Committee on Road Safety and Transport had found that most road accidents caused by 
driver error could be misleading. The committee also noted that the other explanations include fault of 
other vehicle drivers, defect in the condition of a motor vehicle, pedestrian failure, environmental 
conditions, defective road engineering, etc. The Ministry of Road Transport and Highways is 
proposing the Motor Vehicle Amendment Bill 2019 based on the recommendations from the study 
prepared by the committee. The new act was passed by the Lok Sabha on 23rd July, 2019 and was 
subsequently passed in the Rajya Sabha on 31st July, 2019. The new act was implemented through the 
country on 1st September, 2019. 

In this article, we will discuss the recent amendments made to the Motor Vehicles Act, 1988 and how 
it differs from the original Act. We will also analyse the amendments. We shall also discuss the 

 
1 Student, 1st Year, BA LLB, National Law University Odisha 
2  Global status report on road safety: time for action. Geneva, World Health Organization, 2009 
<www.who.int/violence_injury_prevention/road_safety_status/2009> accessed 3 April 2020. 
3 Annual report 2018-19 <https://morth.nic.in/annual-report> accessed on 6 April 2020. 
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disparities between both the Acts and analyse the implementation of the modifications made and the 
possible consequences of the same. Following are the various features of the Motor Vehicles 
(Amendment) Act, 2019: 

Non-mechanized transport and security of strollers: 

− The MVA 1988 provided no arrangements for the safety of strollers and those who use non-
motorised transport. 

− Modification to Section 138 of the Motor Vehicles Amendment Act recommends the addition of 
sub-section (1A), which enables State Governments to monitor in a common-place, the activities 
of strollers and non-mechanized travellers. 

− With the addition of a new sub-section (1A) in Section 138, State Governments that monitor 
actions of strollers and non-mechanized travellers in their respective State Motor Vehicle Laws. 
Monitoring of actions in a common-place for strollers and non-mechanized travellers may involve 
establishing exclusive areas like bike tracks and walkways, Non-Motorised Transport paths, etc., 
all of which can be viewed as controlling these actions. 

 Security of juveniles while drive: 

− The MVA 1988 provided no arrangements to safeguarding juveniles while drive. 
− Section 194B's implementation now causes it compulsory for each juvenile to be safeguarded 

with the help of a seat belt or child-discipline arrangement. Moreover, it also guides for adult 
responsibility with a fine of Rs. 1000 for not seating children in a healthy way. 

− Modification to Section 129 (Defensive headgear) recommends that each juvenile travelling on a 
motorcycle above the age of four should wear headgear, nature and requirements of which may 
be specified by the Union Government. In addition, inclusion of a clause (aa) in section 137(2), 
mandates the Government to arrange protective gear regulations and safeguards for juveniles 
under the age of four years travelling under section 129. 

− Although adult responsibility for juvenile restrictions has been given, the Government should 
promptly circulate rules for assuring that juveniles under 4 years of age are protected. 

Stringent punishment for faulty road design, engineering and maintenance: 

− There is no clause in the previous act that keeps road contractors and civil authorities responsible 
for the defective road construction and road non-maintenance leading to accidents. 

− The recent amendment inserted section 198A keeps road builders, experts or authorities 
responsible for defective road plan, building and upkeep, and failing in doing so would result in 
being fined up to Rs. 1 lakh. 

− The introduction of a section to fine builders for defective road map and planning would assure 
a mechanism for transparency, in addition to improving road quality. Contractors are currently 
getting away with unsafe highways, as no accountability mechanism is in place. 

Enrollment of latest mechanized automobile by automobile sellers: 

− According to Section 41 of the current Act, automobile sellers are not required to carry out motor 
vehicle registration. 

− The proposed change to this would now require car sellers to enrol the latest automobiles. 
− In fact, there is a clause that addresses fines for sellers who refuse properly enrolling an 

automobile or refuse in their responsibilities. These sellers can collect fines up to Fifteen 
Thousand Rupees. 

− The newly licensed vehicles should have distinctive registration marks. 
Strict retribution for intoxicated-driving, over-speeding, abuse of headgear and safety-belt 
legislation: 
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− All reforms in the Motor Vehicle Bill given in the chapter of offenses & fines aim at imposing 
strict punishments for severe offenses such as drunk driving, over-speed, safety belt and 
headgears etc. 

− The elevated penalties would serve like restraint to travellers and discourage them from driving 
recklessly. 

Revision of fines: 

− According to the MVA 1988, there is no arrangement for a regular rise in the penalty, such that 
they are steady with increasing rates of hike. 

− A new provision Section 199B is to make every year on the 1st day of April a fixed rise in all 
penalties according to the Act at the rate of 10 per cent on an annual ground. 

− The annual rise in penalties should ensure that the penalties do not stagnate and are consistent 
with the times of transition. 

Offences by juveniles: 

− According to the previous Act, granting unapproved people to drive an automobile attracts a fine 
of Thousand Rupees or/and up to 3 months 'imprisonment. IPC provisions are rarely used in 
events inclusive of injury or death. 

− The reform Bill under Section 199A provides for adult responsibility by introducing punishments 
for misdeeds done by minors to the vehicle's owner / guardian. The automobile's guardian or 
owner shall be guilty of Twenty-Five Thousand Rupees fine or/and captivity of up to three years, 
while the minor shall be charged in accordance with the JJ Act. Moreover, it will cancel the 
enrolment of the motorized automobile. The duty of evidence is on the proprietor. 

− The fines are increased with an increase of 25x in the fine and an increase of 12x in the jail term. 
In addition to increased penalties, the car being cancelled must be licensed to ensure proprietors 
don’t allow the children to drive their car. 

The National Road Safety Board: 

− There was no arrangement for a body at the national level for road security in the MVA 1988. 
− The latest section 215D introduced institutes a National Road Safety Commission. The Board 

will provide guidance on all forms of road security and traffic regulation, inclusive of road map 
standards, automobile upkeep, road preservation, viable use of road transport, protection of 
exposed travellers, road building science, motorized automobile standards, etc., to the Union and 
to government. 

Penalty multiplier: 

− The MVA 1988 contained no provision for enabling the State Governments to multiply penalties. 
− The suggested Section 210A transfers the State Governments, the power to determine a 

"multiplier" to be applied to each fine (not less than one and not greater than 10). 
− Section 210B also imposes a penalty under this Act upon any implementing authority. According 

to the Act, such authority must pay twice the fine that corresponds to that breach. 
− Penalizing compliance authorities would drive them towards a more productive discharge of their 

duties and stop them from lapse. 
 Reimbursement in hit-and-run events: 

− Previously, the insurance for hit-and-run accidents was Twelve Thousand and Five Hundred 
Rupees for serious injury and Twenty-Five Thousand Rupees for a casualty. 

− The suggested modification to Section 161 in this Act is intended to boost liability in events of 
Fifty Thousand Rupees or higher and Two Lakh Rupees or higher in death events. 

− Given India's high number of hit-and-run cases, the increased pay-out would allow for immediate 
monetary assistance to the victims / victim families. 
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 Recalling of vehicles: 

− Previously, there was no arrangement to recall automobiles which are harmful or are old or do 
not meet security standards. 

− New regulations 110A and 110B enable the Union Government to recall automobiles that don’t 

fulfil requirements and also providing for the institution of trial departments for releasing 
approval certificates. 

Electronic monitoring and enforcement of road safety: 

− With compliance being a State issue, the current electronic compliance scenario varies across the 
States. 

− The implementation of Section 136A places an obligation on the Union Government to lay down 
guidelines for computerized road safety regulation and monitoring. State Governments shall 
ensure the same is implemented. 

− Legislation creating effective electronic compliance for traffic abuse would consequently 
decrease individual involvement and the corruption associated with it. A comprehensive 
computerized compliance arrangement that involves speed camcorders, complete-circuit TV 
cameras, speed weapons, and similar equipment can assure greater detection of abuse. 

 Dangerous driving: 

− There is a limited scope of the current driving term which doesn’t acknowledge frequent traffic 
offenses like skipping traffic signals and using mobile during driving. In addition, regarding the 
essence of the crimes, the current penalty imposed is one thousand rupees. 

− In addition to increasing fines for reckless driving, the modification to Section 184 also increased 
the ambit of the explanation of 'reckless driving' to incorporate actions considered unsafe for the 
people, like skipping a traffic signal, abusing a traffic sign, using handheld devices while driving, 
driving opposite traffic discharge and overtaking or passing. 

− All of the previous issues, which were earlier absent in the Act, are risk elements which add to 
road mishaps. By widening the ambit of the concept of unsafe driving, the Bill arranges 
imposition officers with greater flexibility in cracking down on traffic rules abusers, and gives 
punishment for such misdeeds. 

 Transport aggregators: 

− The previous Act did not consider transport accumulators such as taxi assistance providers, etc. 
− The new law pursuant to Section 93 grants transport aggregators legislative recognition. 

 National transportation policy: 

− There are no arrangements for the country to devise a single transport strategy. 
− Latest insertions 66A and 66B to enable the union government, in consultation with the states, to 

implement a national transport policy. 
 Punishment for violations regarding building and preservation of automobiles: 

− The statutory penalty for vehicle construction and maintenance offenses issued according to 
Section 182A is Rs.1000/- for 1st violation, and Rs.5000/- for any consequent violation. 

− Modification to this Section raises fines for infringement of VII Chapter (Automobile 
Maintenance and Building) by producers, sellers, shippers and motor vehicle owners. This also 
imposes a fine on overweight vehicles for enrolment and issuing of fitness certification. 

− The punishment for selling or offer to sell or change in conflict of VII Chapter should be up to a 
year punishment, or a penalty that may amount up to Rs.1,00,000 rupee. 

− The punishment for failure to adhere to during the manufacture with the requirements in VII 
Chapter should be a period which can be extended up to 1 year or a penalty which can be extended 
up to Rs.100 crore rupees. 



 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

  

Page | 724  
 

− The punishment for attempting to sell security products that don’t adhere to VII Chapter should 

be a year jail sentence and a penalty that may amount to Rs.1,00,000. 
− Improving a manufacturer's fines for the building and upkeep of motorized automobiles to up to 

Rs.100 crore would assure that producers are made responsible for any defects in an automobile. 
 Stringent monitoring of heavy motorized automobiles (HMVs) like buses, lorries and trucks: 

− According to MVA 1988, minimal academic eligibility for operators of transport automobiles are 
given in Section 9 (4) of the original Act. 

− Minimum educational qualifications have been omitted for transport drivers provided for in 
Section 9(4). 

− Through adding sub-section (5) in section 12, the requirement for a license to operate a light 
motorized automobile (LMV) has been excluded for at least a year prior to demanding for a 
student license to operate a transport automobile. An appellant can now apply straight to an 
approved school for the category of automobile of which he took coaching. 

− Modification to Section 72 (Allocation of stage Carriage Approval) gives the Regional Power 
Authority the right to relinquish any conditions specified in the section for obtaining grant for a 
stadium carriage in agrarian places. The provisions are: 
a. Total number of passengers and average carrying weight for the luggage. 
b. Maximum and minimum number of day-to-day travels that may be provided. 
c. Details of accepted body codes. 

− The amendment suggests automatic transport vehicle health tests with effect from a date as 
announced by the Union Government. Modification to Section 117 imposes on the government 
of the State an obligation to give importance to the health of travellers and assure the free 
discharge of traffic when allotting parking areas.4 

 

To conclude with, it would be appropriate to say that the amendment to the previous act has enabled 
the government and authorities to ensure the safety of the citizens. The Ministry of Road Transport 
and Highways implemented the new act soon after it was approved by both the houses. The Motor 
Vehicle Bill amendments aim to improve road safety and assist people in their dealings with transport 
departments. The amendments also aim to improve rural transport, public transport, and last-mile 
connectivity through automation, computerisation, and digital services. All amendments have been 
made very precisely keeping in mind the following consequences. By increasing the fine, an effort has 
been made to make the operations aware and warn them to follow the rules and regulations so that they 
can save their pocket by avoiding penalties. Increasing penalties was also an effort to keep up with 
changing times and to avoid stagnant fines. The Act has inserted various new sections that did not 
existed previously. It has been done as a response to need of the time. Problems never stay stagnant. 
They evolve with time. To fight back against the new issues arising, the previous act was ineffective. 
Hence, the amendments have been made to cure this issue. The intensity of punishments for various 
offences has been increased. It has been done to warn the offenders to not take the punishments for 
granted and act responsibly. The Act covers all issues covering all categories of vehicles like Heavy 
Motor Vehicles (HMVs) and Light Motor Vehicles (LMVs). Modifications have been made keeping 
in mind the possible issues that may arise, like overlapping of powers of various sections. The Act 
makes sure to avoid such circumstances of confusion. It not only governs the road users and motor 
vehicle operators, but even road builders, automobile manufacturers and suppliers, who play a major 
role in Road transport. It also enforces the implementation of the National Transport Policy which will 
play a major role in monitoring Road and highway transport. Use of computerized and automated 
machines is a step towards contributing to the Digital India initiative. Installation of cameras and 

 
4 Motor Vehicles (Amendment) Act, 2019. 
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camcorders can ensure digitised monitoring of all activities on the road. It shall also prevent corrupt 
activities on part of traffic police. The safety of environment has also been given attention by keeping 
record of old vehicles whose emissions may harm the environment. The high frequency of hit-and-run 
cases in the country made it necessary to hike the penalties of the offence and the compensation to be 
paid to the victims. Separate rules and guidelines for juveniles and minors has made the picture clear. 
In all, this decision of the Central Government and the Ministry of Road Transport and highways is a 
commendable step towards ensuring the safety of the citizens. ‘Modern problems require modern 

solutions’ – it is said. The key features have been implemented keeping in mind the best possible 
solutions to cure the problem of road accidents and to reduce them. It is a good step toward the 
betterment of the society and should be appreciated.
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ANALYSIS OF UTTAR PRADESH RECOVERY OF DAMAGES TO PUBLIC 
& PRIVATE PROPERTY ORDINANCE, 2020 

- Aakriti Srivastava1 

 

ABSTRACT 

There have been many seminal effects of the Citizenship Amendment Act,2019. One is the most 
stringent law ever seen against people causing harm to the public property. But that’s not the only 

plausible description of the UTTAR PRADESH RECOVERY OF DAMAGES TO PUBLIC AND 
PRIVATE PROPERTY ORDINANCE, 2020. In order to truly understand the genesis of the 

ordinance, it needs to be looked from all possible glasses. In this paper, I have tried to analyze it 
from different dimensions. 

In this paper, I have tried to analyze how the ordinance is a paradigm of the tussle between executive 
and judiciary. The ordinance has received as much attention as the preceding event of hoardings 
which were put up by the U.P. government which contained the photo, name and address of the 

people who were accused of destroying public property in the anti-CAA riots in the capital city of 
Lucknow and has led to the promulgation of this ordinance. This paper talks about how this 

ordinance is a misuse of the extraordinary power to promulgate ordinances. And then do a critical 
analysis of the law itself. 

 

BACKGROUND 

The Citizenship Amendment Act, 2019 2  instigated a series of riots throughout the country. Its 
ramification were heavy loss of life and property in all the states of the country. But no other state 
government has taken upon it to recover the loss more sternly than the Uttar Pradesh Yogi government. 
This ordinance is unequivocally a step ahead in the same direction. 

 Although earlier to deal with this issue Protection of Public Property Damage Act,1984 and certain 
guidelines have been issued by the Supreme Court in 2007 and 2009. But none of these measures was 
as stringent as the present law. To understand the genesis of the ordinance we first need to understand 
the background that has led to the promulgation of the ordinance.   

Putting up hoardings 

Taking note of the destruction caused to public property in the capital city of Lucknow, the district 
police and administration put up hoardings which showed the name, photo and address of the people 
accused of destroying public property. On 6th March 2020, hoardings of 53 anti-CAA rioters’ photos 

were put up on prominent places in Lucknow. 

 These had popular faces like Shia cleric Maulana Saif Abbas, retired IPS SR Darapuri and Congress 
leader Sadaf Jafar. All of them were accused of violence in the anti-CAA riots on December 19.3  This 
was an unprecedented move by the State Government to ‘name and shame’ people accused of 

impairing public properties.  

 
1 Student, BA LLB (H), 1st year, Hidayatullah National Law University 
2 Citizenship (Amendment) Act, 2019  
3 Vatsala Gaur, Lucknow puts up hoardings of those accused in anti-CAA violence on December 19, The Economic Times, 
(Mar 06, 2020, 04:45 PM IST), https://economictimes.indiatimes.com/news/politics-and-nation/lucknow-puts-up-
hoardings-of-those-accused-in-anti-caa-violence-on-december-19/articleshow/74512282.cms?from=mdr 
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Allahabad High Court orders removal of such hoardings  

The Allahabad High Court took suo moto cognizance of the case and held it to be gross negligence on 
part of public authority and state government. And the division bench of Chief Justice Govind Mathur 
and Justice Ramesh Sinha ordered the removal of these hoardings4. The Division Bench held it to be 
an unwarranted interference with the right to privacy of people. Hence, the same was held to be 
violative of Article 21 of the Constitution of India. The state was further not able to explain why only 
a few people’s photos were listed when lakhs of people had been accused.     

Appeal to Supreme Court 

The State government challenged the decision of the Allahabad High Court in Supreme Court of India 
which refused to put a stay on the order of the High Court. The Supreme Court took the stand that the 
act of putting up hoardings was a drastic step. It took note that since the protesters' liabilities have not 
yet been judicially decided thus the order of High Court cannot be struck down as it was indeed 
infraction the right to privacy of the accused. 

 The Solicitor General, Tushar Mehta tried to resort to the 1994 judgement of R Rajagopal v. State of 
Tamil Nadu5 to posit that those who resort to gun violence during protest have no right to invoke the 
right to privacy. The Supreme Court Division Bench led by UU Lalit ordered the removal of hoardings 
but also referred the matter to a larger bench headed by Chief Justice SA Bobde. 6 

The question which actually gave the invite to this ordinance was the parting remark by Justice UU 
Lalit ‘In this case, there is no backing of law’. Justice Bose also questioned what is the power of the 
state to put up these hoardings. The stress laid down by the courts that the government can only do 
what is permissible under the law is the real root of the passing of the Uttar Pradesh Recovery of 
Damages to Public and Private Party Ordinance, 2020.  

 

MISUSE OF THE ORDINANCE 

 The dictionary meaning of the term ordinance is ‘an authoritative order’. In legal parlance, the term 

ordinance means a law passed by a competent authority without the consent of the legislature. The 
more popular ordinance passing power under the Constitution is of the President of India. Under 
Article 1237 the President of India has the power to pass the ordinance.  

Two conditions are needed to be taken care of. First, the Parliament should not be in session and there 
need to be circumstances that call for immediate actions. The ordinance has the force of law. The 
Governor of the state has similar power to pass ordinance under Article 2138 of the Constitution.  

This exceptional power was given to the authorities because the lawmakers rightly apprehended that 
there could be urgent situations which call for immediate action. 9 Though by its very nature the power 

 
4 Omar Rashid, Allahabad High Court orders removal of controversial ‘name and shame’ hoardings, The Hindu, (March 
09, 2020, 14:31 PM IST), https://www.thehindu.com/news/national/other-states/allahabad-high-court-orders-removal-of-
controversial-name-and-shame-hoardings/article31022409.ece 
5 R Rajagopal v. State of Tamil Nadu, 1995 AIR 264  
6 UP govt’s ‘name and shame’ hoardings not backed by law, remarks SC at hearing challenging high court verdict, 

Hindustan Times, (March 12, 2020, 12:25 IST), https://www.hindustantimes.com/india-news/up-govt-s-name-and-shame-
hoardings-not-backed-by-law-remarks-sc-at-hearing-challenging-high-court-verdict/story-
UHanyUt37aAIjJ5TFkUw5I.html 
7 INDIA CONST art. 123 
8 INDIA CONST. art 213 
9 Ambedkar, Volume VIII Constitutional Assembly Debate 213 
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to make ordinance is against the doctrine of separation of power but it is considered to be a reasonable 
exception for extraordinary circumstances.  

Though on the face of it seems to be power held by the President and Governor it has been clearly 
established by judicial precedent that the power is actually used by Council of Ministers at both central 
and state level of government. It is so because the President and Governor actually have to rely on the 
advice of the Council of Ministers.10  

In the present scenario also the use of this exceptional power has taken place by the State. The fact in 
favour of the government is that the judiciary cannot question the immediacy of a situation. They can 
only analyse the ordinance on its merit like any other law.11 So, even in the absence of any emergency 
situation the Governor of Uttar Pradesh Anandiben Patel promulgated the ordinance on 15 March. 

 It is important to note that a petition has been filed against the ordinance and the Chief Justice division 
bench of Allahabad High Court has noted that the ordinance is arbitrary in nature and is an attempt to 
countermand its earlier judgement about taking down the hoardings.12 

  

 THE MAIN FEATURES OF THE ORDINANCE 

• The ordinance provides for setting up a Claims Tribunal which would have the same powers that 
of a Civil Court. And additionally, no appeals shall lie before any court. The Tribunal will consist 
of a Chairman along with one or more officer as the State may deem fit.   

• The aggrieved party has to file an application before the tribunal within three months from the date 
of damage to the property.  

• The name of the person who has damaged the property or those who incite property and also the 
name of the person who sponsors such protest can be attached as the defendant. 

• The Tribunal can attach the property of the defendant and through public authorities’ issue mass 

warning prohibiting anyone from buying his property. And also publish the defendants' name 
address and photograph.  

• The tribunal may also appoint a Claims Commissioner for assessing the damage. 
• If the person accused does not appear before the court in the appointed time, one-side action can 

be taken. 
If we analyse these provisions it will be clear that it is a clear encroachment upon the fundamental 
right to privacy of a person without following due process of law. The provision to put up names, 
address and photograph of a defendant is against the rule of law. Further, the law has been applied in 
retrospective effect which is a clear violation of Article 2013.  
It is against the natural justice principle of Audi alteram partem. This rule clearly states that the 
authority deciding a matter should always listen to both the parties. Though prima facie it may appear 
that the state is trying to fulfil its duties and increase accountability of people destroying public 
property. But if we inspect the law in the backdrop of the events leading to its promulgation it is another 
move by a government which is against the spirit of democracy and law and is an attempt to undermine 
the judiciary.   

 

 
10 Nabam Rebia and Bamang Felix v. Deputy Speaker Arunachal Pradesh Legislative Assembly (2016) 8 SCC 1. 
11 Chandrasekaran Mridul Bhardwaj, An Analysis of the Power to Issue Ordinance in India, Vol. XX, No. XX Statute Law 
Review, (2019)  
12 Omar Rashid, Allahabad High Court terms U.P.’s recovery of damages ordinance, The Hindu, (March 19, 2020, 01:03 
IST), https://www.thehindu.com/news/national/other-states/allahabad-high-court-terms-ups-recovery-of-damages-
ordinance-arbitrary/article31103077.ece 
13 INDIA CONST. art 20 
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CONCLUSION 

The ordinance is just another step by a government to frustrate the judgement passed by a court of law 
by using the extraordinary power endowed upon it to take reasonable steps in urgent times. The 
ordinance is a classic example of misuse of power by a government. It is arbitrary in nature and against 
the spirit of the Constitution of India. It seems like another conflict between the executive and the 
judiciary, which the judiciary is destined to win.
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ARBITRATION & CONCILIATION (AMENDMENT) BILL 2019 - AN 
OPINION VIS-À-VIS INTERNATIONAL ARBITRATION 

- Deb Zyoti Das & Bhanu Singh Rohilla1 

 

ABSTRACT 

The article is a legislative comment on the Arbitration & Conciliation (Amendment) Bill introduced 
in 2019 keeping in mind Arbitration in the International context and comparing it with the 

Amendment Act and the Legislature in Indian context. 

The new 2019 amendment, envisages major changes which will be discussed in this Article vis-à-vis 
International Arbitration. The article critically analyzes some of its provisions to understand if it is 

indeed a step in the right direction for India to become a hub for international arbitration. The 
analysis and comments in this article are solely and exclusively from the standpoint of international 

arbitration. 

Thus, the Arbitration and Conciliation Act in India needs to be looked at in reference to both 
international and principles of Indian law. The uncertainty would arise mainly in context of the rules 

which the parties frame in the course of arbitration, which have not been codified. Thus, this 
practice must be examined in light of the UNCITRAL rules and Indian Administrative law, (since the 

Arbitration Tribunal is a quasi-judicial body) and it should then be seen whether the manner of 
framing rules under the Arbitration Act is as envisaged under the UNCITRAL model law. 

 

INTRODUCTION 

Alternate Dispute Resolution, as the name itself suggests, is the resolution of a dispute through means 
other than courts and the orthodox legal systems like litigation. As discussed earlier, Alternate Dispute 
Resolution merely aims to solve a dispute that is very small in context to a conflict. It aims to solve 
the dispute through ways that are agreeable to both parties mostly through compromise so that the 
feeling of winner-loser does not apprise them. In sharp contrast to conventional court rules where one 
party wins and one loses, thus in the way of justice, in turn, it starts a new grudge from the loser to the 
winner, which in the long run is harmful to the international community of member nations of the 
world.  

The word ‘dispute’ means ‘disagreement,’ and the word ‘resolution’ means “the action of solving 

something.” Alternate dispute resolution is a form of agreement Alternative Dispute Resolution 
includes substitute methods of helping people to resolve legal problems before going to court or as 
directed by the court. In ADR, “neutral” is an independent third person who tries to help resolve the 

areas of conflict or at least narrow it down. 

After India opened up its borders there was greater need for a quick disposal of cases which the 
judiciary could not provide and this would hamper trade. Thus a new private sector of alternate dispute 
resolution was projected through arbitration for better disposal of cases where each case would be 
solved in a manner tailor-made for the peculiar problem. The existing law relating to international 
arbitration was considered archaic and outdated and various sectors demanded its overhaul. 
Accordingly, in 1995, the Minister for Law, Justice and Company Affairs introduced in the Upper 
House of Parliament the Rajya Sabha, a Bill to implement the UNCITRAL Model Law and also to 
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provide statutory recognition to the process of conciliation. Thus, the Arbitration and Conciliation Act, 
1996 was enacted. 

Alternate Dispute Resolution customarily includes mediation, arbitration, negotiation, early neutral 
evaluation, and conciliation. Nations have begun experimenting with ADR programs as rising costs of 
litigation, time delays, and burgeoning court queues continue to plague litigants. Some of these ADR 
programs initiated by the states are voluntary; others are mandatory. 

 

UNCITRAL MODEL LAW 

The Model Law is designed to meet concerns relating to the current state of national laws on 
arbitration. The need for improvement and harmonization is based on findings that domestic laws are 
often inappropriate for international cases and that considerable disparity exists between them. The 
principles and individual solutions adopted in the Model Law aim at reducing or eliminating the above 
concerns and difficulties. As a response to the inadequacies and disparities of national laws, the Model 
Law presents a special legal regime geared to international commercial arbitration, without affecting 
any relevant treaty in force in the State adopting the Model Law. While the need for uniformity exists 
only in respect of international cases, the desire of updating and improving the arbitration law may be 
felt by a State also in respect of non-international cases and could be met by enacting modem 
legislation based on the Model Law for both categories of cases. 

 

THE INDIAN ARBITRATION ACT 

The Indian Arbitration Act corresponds to the UNCITRAL model rules of arbitration and was actually 
enacted as a result of India signing the UNCITRAL treaty on arbitration and the recommendation 
flowing from the UNCITRAL that all countries signing it try to give due consideration to the arbitration 
rules framed under the model law. It has various similarities with the above rules which were framed 
for the purpose of gaining uniformity in the rules while referring to disputes which arise in the context 
of international commercial relations and where the parties wish to settle the dispute amicably. 

 The Preamble to the Indian Arbitration Act shows that the object of the Act is to consolidate and 
amend the law relating to arbitration in India. The law in India is thus based largely on the UNCITRAL 
model law of arbitration. However, the law must follow not only the principles laid down by the United 
Nations on arbitration but also all the principles of Indian law including the general principles of 
Constitutional and Administrative law.  

 

THE AMENDMENT 

The Arbitration & Conciliation (Amendment) Act, 2019, amending the Indian Arbitration & 
Conciliation Act, 1996, entered into force with effect from 9 August 2019. The Indian Minister of Law 
was quoted in one of the press releases recently to say that by bringing changes to legislation in order 
to resolve commercial disputes the government was intended to make India a hub for domestic and 
international arbitrations. 

The new 2019 amendment, envisages major changes which will be discussed in this Article vis-à-vis 
International Arbitration. The article critically analyzes some of its provisions to understand if it is 
indeed a step in the right direction for India to become a hub for international arbitration. The analysis 
and comments in this article are solely and exclusively from the standpoint of international arbitration.  
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CRITICAL ANALYSIS OF THE 2019 AMENDMENT'S KEY PROVISIONS 

The designation and grading of arbitral institutions 

The 2019 amendment adds Part 1A to the Act, called' India's Arbitration Council,' which empowers 
the central government to set up the ACI. The amendment act also sets out in Section 43C(1)(a) to (f) 
a comprehensive constitution of the ACI. Among other things, the ACI is responsible for classifying 
arbitral institutions on the basis of criteria relating to infrastructure, quality and arbitrator caliber, 
performance and compliance with time limits for disposal of domestic or international commercial 
arbitration (Section 43I) 

The main disadvantage of the arrangement is that it restricts party sovereignty through intervention by 
government and the court in international arbitration. The ACI is a governmental body that regulates 
the institutionalization and classification of arbitration in India. The fact remains that the decision of 
the court to select an arbitral tribunal would be limited by the ACI's choices. The selection of a third 
parties appealing before the Supreme Court for appointment of an arbitrator shall therefore be limited 
to ACI accredited institutions and to those arbitrators who may be on the panel of the arbitral 
institutions concerned. In designating an ungraduated institution that has an global reputation for its 
facilities and services quality and which actually wants to set up its local office in India, the court will 
be similarly handicapped without going through administrative hurdles of being assessed by the ACI. 

Although the 2019 amendment seeks to institutionalize the arbitration scene in India, it leaves the 
courts and the executive’s discretion to decide who is to participate in the change.  The (possible) 

nepotism, red-tapism, lack of objetivity, and lack of transparency in the rating process are also 
associated with this control of institutionalization by the government. Throughout my experience, a 
foreign party frequently prefers to stay away from a scheme of court or government arbitration with 
significant intervention. Nevertheless, the government is happy to accept that international arbitration 
is the only way forward to bring foreign parties into its arbitration agreements to include India as the 
location. 

Confidentiality 

Under the newly introduced Section 42A, if its divulgation is required for the application and 
compliance of an award, the arbitrator, the arbitrator and the parties to the arbitration agreement shall 
remain confidential in every arBitral procedure except award. The ICC has recently published updates 
of its Note to Contracting Parties and discretionary tribunals on the conduct of arbitration in 
compliance with the ICC rules, effective 1 January 2019, whereby it has specified that, not less than 
two years after notification of the awards given on 1 January 2019, it may be published by opt-out 
proceedings (paras. 40-46). Any party may at any time object to the publication of an award under the 
opt-out process, or request that the award be sanitized or written out. In this case the award is either 
not issued, sanitized or written in compliance with the agreement of the parties. 

This at the outset indicates that India's approach in the development of the award conforms to the 
arbitral institutions of the world. However, the legislative authority missed the opportunity of 
clarifying the fate of an award with regard to its publication, by not integrating an opt-out in Section 
42A. Who is going to decide that an award must be revealed to be carried out? Are parties required to 
decide on a written contract, does it require full disclosure? In my opinion, these complexities add to 
the suspense. 

Qualification of arbitrators 

The ACI is also responsible for evaluating the arbitrators ' rating (Section 43D(2)(c)). As provided for 
in Amendment 2019 (Section 43J), the credentials, expertise and levels of accreditation of arbitrators 
will be as defined in Schedule 8. The Eighth Schedule stipulates nine categories, and only those who 
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are eligible to be arbitratory, (for example, an Indian lawyer, cost accountant, business secretary of a 
certain level of experience or governmental official in some cases). 

As a result, the tribunal under the 2019 Amendment shall be excluded as a foreign scholar or an 
overseas licensed lawyer or retired foreign officer. International parties will be deterred from opting 
for Indian institutional Arbitration, where choices of applicants as their future arbitrators are 
constrained by ethnicity, possibility and expertise in the handling of international arbitration–both 
academic and vocational. 

Timely conduct of proceedings 

In compliance with newly introduced Section 23(5), a statement of claim shall be concluded and an 
international commercial arbitration award shall be submitted as quickly as possible within six months 
from the appointment of the arbitrator(s) and in accordance with Proviso to amended Section 29(1), 
with an attempt to offer such award within 12 months of the date of the completion 

While it is an appropriate move, with definitely a good intention, the rule of an arbitral institution that 
clash, as it overlooks the procedural aspects of complex international arbitration. Under international 
arbitration, the arbitrators hold a case management hearing regularly and issue a procedure schedule 
for the completion of pleadings and the execution of hearings after consulting the parties. If, however, 
Article 23(4) restricts the court to monitor its proceedings, complex multi-party arbitrations involving 
large-scale documents may be unable to carry out efficiently if it could be virtually impossible in six 
months to complete pleadings. In the same way, parties are severely limited in their discretion to agree 
on a more flexible procedure plan. Above all they will always be worried about the fate of an award 
where Section 23(4) does not stick to the time requirements strictly. 

Arbitral Immunity 

The 2019 bill proposes that arbitrators should be immune from prosecution or other legal proceedings 
for anything done in good faith, or planned to do in compliance with the A&C Act or its laws. The 
amendment introduced in this respect is in accordance with current standards. For example, in 
Singapore, in the sense of the arbitration proceedings or in the making of the Arbitration Award the 
arbitrator shall not be held liable for incompetence as an arbitrator and error in law, reality or method. 

Applicability of 2015 Amendments 

The 2019 Bill proposes to define the procedure to be followed by the modifications introduced by the 
amendment act. The bill for 2019 is intended to remove Section 26 of the Amendments Act and clarify 
that the Amendments Act only applies to arbitration proceedings begun on or after 23 October 2015, 
and to those proceedings resulting from such arbitral proceedings. 

The 2019 bill tries in this way to overturn a recent Supreme Court decision on the issue of' Cricket 
Board of Control for India c. Kochi Cricket Pvt. Ltd.' In the above case, the Supreme Court held that 
Section 26 would be applicable to arbitrations and judicial proceedings starting after 23 October 2015. 
It has also established that, in the event of an automatic stay on the implementation of award pursuant 
to submission of an application for set aside which plagues arbitration, amended Section 36 would 
extend to all proceedings. In the face of thousands of proceedings throughout the country–many at a 
very advanced stage–and in response to the Supreme Court ruling the amendment law is at risk of 
chaos in an intent for changing the application of the Amendment Act. For example, cases that have 
followed the decision of the Supreme Court and are now in the process of enforcement may be stopped. 
Such a change does not well match the goals of consistency and predictability and actually adds to the 
challenge found in the arbitration process. 

 

CONCLUSION 
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India frequently criticized the international community's "non-friendly" arbitration body. The 2019 
Amendment attempts to take this criticism head-on, but in my opinion, in the process, it makes more 
mistakes than hits. Even though India is still a step in the right direction, it is far from becoming a 
global centre of arbitration.
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MENTAL HEALTH CARE ACT, 2017: A BOON TO THE SOCIETY BUT A 
CHALLENGE TO IMPLEMENT 

- Haritha Dhinakaran1 

 

ABSTARCT 

Health and Life is of extreme importance and must be revered and treated with austerity. The mental 
and physical well-being of any human being comes under the scope of health as well as life. A 

wholesome and invigorating balance is required to be maintained for ensuring the overall well-being 
of a person. On the contrary, in a country like India mental illness is more of a topic that has been 

constantly forbidden to be discussed, it has become imperative to note that such a well-being is 
necessary to invoke a proper functioning of the economy as a mentally ill workforce would 

drastically hinder the economic development of the country. This paper is an attempt to explore the 
Mental Health Care Act, 2017, the provisions that entail novel changes that were brought in through 

this act as well as the numerous shortcomings in its strict implementation. 

Keywords- Mental well-being, Health 

 

INTRODUCTION 

Health as defined by the UN, encompasses mental, physical and social well-being and not merely the 
absence of any disease or infirmity. WHO has also advocated for the fact that health is something that 
should be made universally accessible and every citizen is entitled to ‘highest attainable standard’ of 

health. Health, according to the WHO is a fundamental right and this should never be distinguished on 
the basis of religion, race, ethnicity, social condition or political belief, for that matter. 

The definition of Health substantiates in itself the idea of mental well-being, mental illness should not 
be stigmatized. In India, there is a constant need for the derivation of lack of stigmatization in this 
arena, rather than sympathy. 

A study was conducted by the WHO in 2018, which revealed a shocking revelation that one in five 
Indians suffer from depression in their lifetime, which is almost equivalent to around 264 million 
people of 1283 million inhabitants and citizens, which entails for almost 17 per cent of the population.2 
These numbers are insignificant; it is still a matter that is at the brink considering the overall 
development of the country. 

India’s standing in the field of mental well-being is quite substandard and late as compared to the 
United States’ National Mental Health Act which came into effect on the July 3rd, 19463 and the United 
Kingdom’s Mental Health Act, 19594. In India, the first act that took Mental Health into effective 
consideration was the Mental Health Act, 1987. 

This act was subsequently superseded by the Mental Health Care Act 2017 that introduced a lot of 
novel changes into a field that is thought of as the least important, and this came into force on the 7 
July, 2018. 

 

SALIENT FEATURES OF THE ACT 

 
1 Student, 2nd year, BBA LLB (H)., Symbiosis Law School, Pune 
2 THE LANCET, https://doi.org/10.1016/S0140-6736(18)32279-7 ( November 10, 2018) 
3 National Mental Health Act, 1946 (United States) 
4 Mental Health Act, 1959, Acts of Parliament, 1959 (United Kingdom) 

https://doi.org/10.1016/S0140-6736(18)32279-7
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The Mental Health Care Act aligns itself with the existing laws in The Convention on Rights of Persons 
with Disabilities as India had ratified and adopted the Optional Protocol as well. 

The Act has tried to eliminate the stigma around Mental Illnesses by asserting that no individual or 
authority has the right to classify or declare any other person to be mentally ill unless that person is 
found to be in direct treatment of that illness. 

Some of the changes that were novel to this act are- 

• Decriminalization of the attempt to commit suicide5 by ensuring that such individuals are in 
sufficient availability of rehabilitation facilities. Until this act came into effect any person who 
attempts to commit suicide was penalized under Section 309 of the Indian Penal Code, 1860. The 
maximum penalty awarded for the same was a year in prison. 

• Registration of sufficient mental health related organizations and institutions to generate awareness 
amongst the general public and eradicate the stigmatization of the said matter.6 
This ensures that such mental health establishments are pan India so that commutation for the 
individuals suffering from mental issues is more convenient. 

• Empowerment rather than Justification of mental illnesses is one of the major aims that this act has 
constantly advocated for. This markedly makes a departure from the previous Mental Illness Act 
of 1987. This act seeks to take cognizance and recognize the sector of persons with mental illnesses 
and give them the freedom in taking independent decisions regarding their health. 

• Another stellar aim of this act is to primarily safeguard the rights of the persons with mental illness 
and metal wellbeing is encompassed as one of the fundamental rights under WHO. Medical 
Insurance also includes mental illness apart from physical ailments.7 

• India’s stand and ratification of the Convention on the Rights of Persons with Disabilities and the 

Optional Protocol.8 
• Muscle Relaxants, and anesthesia and the usage if Electroconvulsive Therapy (ECT) has been 

barred from usage on normal occasions and can only be sought for in emergencies.9 
• Enabling free treatment for people who are homeless and below the poverty line. 
• Confidentiality and privacy for the people suffering from mental illnesses has been taken into 

cognizance and has been better implemented than ever before. 
 

CRITICAL ANALYSIS OF THE ACT 

There has been several constructive and optimistic aspects of the Act but there has been some 
shortcomings as well. This act has provided for the access of mental health services for every person 
suffering from mental illnesses. This means that the provision seeks to provide accessibility to 
everyone. But this brings about a drawback because there is an already existing medical infrastructure 
inability at the district level. Therefore, the financial allocation for the same would be difficult for the 
governments to bear. 

The very fact that, Mental illness being a characteristic illness that can be cured by clinical procedures 
and medicines narrows the perspective of promoting mental well-being as the very initiative of 
prevention. Thus, the ambit of the term “medical health professional” should include counselors, 

psychotherapists and so forth.  

 
5 Mental Health Care Act, 2017, § 115, Acts of Parliament, 2017 (India) 
6 Mental Health Care Act, 2017, § 18 (4), Acts of Parliament, 2017 (India) 
7 Mental Health Care Act, 2017, § 18, Acts of Parliament, 2017 (India) 
8 Mental Health Care Act, 2017, Acts of Parliament, 2017 (India) 
9 Mental Health Care Act, 2017, § 94, Acts of Parliament, 2017 (India) 
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The act also seems to be very silent on the property management of persons who are mentally ill. Also, 
the act in its solitude cannot be considered in cases. For example, in case of divorce between a couple, 
what happens to the mentally ill child is neglected in the Act. The act is also silent of the compensation 
and punishment awarded in case of exploitation of a mentally ill person. 

The concept of advance directive has been adopted from the Western Countries. This seeks to give 
power to the patients to decide as to whether they want certain treatment or not. However, this also 
brings forth a shortcoming. Mental illnesses are different from general Illnesses as they are chronic 
and does not give the patient sufficient knowledge to make sound decisions. In such a case, having a 
nominated personnel would only increase the time of being mentally ill as that person is also bound to 
have lesser knowledge in this regard. 

In the midst of such shortcomings, there has also been certain welcome move such as the 
decriminalization of attempt to suicide and suicide. However, a major loophole could be in the cases 
of dowry-related burning/ attempted homicide, such a condition can be easily faked as a suicide. 

Moreover, in a country like India with billions as a population setup, persons with mental illnesses 
face a major aggravation by socio cultural, economic and other cultural factors such as lack of access 
to healthcare, stigma, discrimination and superstition, the act does not offer any early intervention and 
precautionary measures. 

 

DRAWBACKS - A WELL THOUGHT OUT SCHEME YET LET DOWN BY THE 
PROVISIONS 

Going into the nitty-gritties of the Act in itself, there are a few shortcomings- 

• The Act mentions that there would be a six-member review board formed- the constitution of that 
board consists of only one psychiatrist. A single psychiatrist taking a decision would not be 
sufficiently well- advisable. 

• All patients being given the option of choosing the forms of treatment could serve as a hampering 
process. 

• This act provides as a support of Doctrine of Advance Directives as elaborated above which could 
increase the work of the psychiatrists and India barely meets the number of psychiatrists required 
to substantiate and cater to the huge population. 

• The act seeks to establish new mental health establishments across districts rather than seeking to 
reform the already existing ones. 

 

CONCLUSIONS AND SUGGESTIONS 

According to a study conducted, students between the age group of 12 to 19 commit suicide due to 
“study stress”. Therefore, it should be mandated to provide for a qualified counsellor at every 

institution. 

The new Mental Healthcare Act 2017 is supposed to change the elemental approach on psychological 
and mental problems as well as a smart patient-centric health care, rather than a criminal-centric one, 
in India, the second most inhabited country and one in all the quickest economies within the world. 
the rules ought to be reviewed on aspects like primary interference, reintegration, and rehabilitation as 
a result of while not such strengthening, its implementation would be incomplete and therefore the 
issue of former psychological state patients can still exist. Hence, being optimistic about the Act, there 
is a need to wait and watch for its implementation. Rest assured, this act would face a strenuous 
struggle in its effective implementation.
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THE PROHIBITION OF EMPLOYMENT AS MANUAL SCAVENGERS AND 
THEIR REHABILITATION ACT, 2013: ANALYSIS 

- Gaurav Puri & Raina Mahapatra1 

 

ABSTRACT 

Manual Scavenging is an age old archaic practice in India. It originates from the times of Ancient 
India and had been imbedded as a part of our culture. Even though, the Indian Constitution 

imbedded the abolition of untouchability as a Fundamental Right, the practice did not come to an 
end. The work of Manual Scavengers always fell to the lowest caste in the Indian social-strata 

leading to multiple deaths and exploitation. Therefore, legislative measures were taken by successive 
governments to tackle the issue of Manual Scavenging and uphold the right to life and personal 

liberty.  Even today, with legislations in place we see that the issue of manual scavenging has not 
ceased to exist and till now we have instances of health hazards and deaths due to the exploitative 

practice. 

The Author in this paper studies the current legislative effort in the form of a comment i.e. The 
Prohibition of Employment as Manual Scavengers and their Rehabilitation Act, 2013. The study 

deals with the problem of manual scavenging and the history of the legislative actions taken by the 
government. The paper concludes by talking about the effectiveness of the act and the loopholes that 

the act must fill for proper implementation. 

Keywords: Manual Scavenging, Untouchability, Prohibition, Rehabilitation 

 

INTRODUCTION 
The dictionary meaning of ‘scavenge’ is to clean streets.2 ‘Manual Scavenging’ is distinguished from 

the dictionary meaning and has been defined in the act as 

“a person engaged or employed....by an  individual or a local authority or an agency or a contractor, 
for manually cleaning, carrying, disposing of, or otherwise handling in any manner, human excreta in 
an insanitary latrine or in an open drain or pit into which the human excreta from the insanitary 
latrines is disposed of, or on a railway track or in such other spaces or premises...”3 

Need for the Legislation 

Manual Scavenging in India is associated with caste. The practice can be traced back to ancient India 
at the inception of the caste-hierarchy where lower caste groups were employed for the task of manual 
scavenging.4 Within Dalits there exists various sub-castes such as of ‘Valmiki’ or ‘Hela’ who have 

been placed at the bottommost of the social hierarchy are given this job with no knowledge the health 
impacts that follow from the job.5 The community becomes prone to diseases such as “Hepatitis A, E. 

 
1 Students, Symbiosis Law School, Pune 
2 Cambridge Dictionary, ‘Scavenge’, CAMBRIDGE DICTIONARY, 
https://dictionary.cambridge.org/dictionary/english/scavenge. 
3 Sec. 2 (g), The Prohibition of Employment as Manual Scavengers And Their Rehabilitation Act, 2013, Act No. 25, Acts 
of Parliament, 2013 (India). 
4 Abhishek Gupta, Manual Scavenging: A Case of Denied Rights ,ILI Law Review, (2016), http://ili.ac.in/pdf/paper3.pdf. 
5Subhojit Goswami,  Manual scavenging: A stinking legacy of suffocation and stigma , DownToEarth, (September 11,  
2018), https://www.downtoearth.org.in/news/waste/manual-scavenging-a-stinking-legacy-of-suffocation-and-stigma-
61586. 



 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

  

Page | 739  
 

coli, Rotovirus, Norovirus, and pinworms”.6 It is reported by down to earth that “sewer workers die as 
young as 40 owing to various respiratory issues due to repeated handling of human excreta.” 7 In Safai 
Karamchari Andolan v. Union of India it was acknowledged that the “official statistics of the Ministry 
of Social Justice and Empowerment for the year 2002-2003 put the figure of identified manual 
scavengers at 6 76,009. Of these, over 95 % are Dalits, compelled to undertake this denigrating task”8 
According to the Human Rights Watch the problem does not merely end at caste but is also a gender 
issue, where 95% of the manual scavengers employed are women who are underpaid sometimes for 
merely a sum of ten rupees.9  

A study conducted by Planning Commission in 1995 revealed that more than six lakh people in India 
were employed as Manual Scavengers. 10  According to the Ministry of Social Justice and 
Empowerment the estimates in 2014 were that, “at least 11,000 manual scavengers are still employed 
and that 4.15 lakh (nearly half a million) insanitary latrines still exist in seven states alone.”11 In 2018 
the Ministry estimates around “13,657 manual scavengers in 13 states.”12 And the practice extends to 
the private sector along with the public sector. According to activists, in the public sector largest 
employer of manual scavengers is the arguably the Indian Railways that needs manual clearing of the 
tracks of sewage and human waste.  

For years after the legislation of the 1993 Act, there was little punishment for the hiring of workers for 
manual scavenging. But things have begun to change for the better. These statistics, although from the 
Government of India, do not reflect the true picture. According to the National Commission for Safai 
Karamchari (cleaning workers), it is estimated that, “26 lakh insanitary latrines across the country.”13 
The Supreme Court in the Landmark case of Safai Karamchari Andolan v. Union of India recognised 
the lacuna and failure of the Employment of manual scavengers and Construction of dry latrines 
(Prohibition Act) 1993 and the need for the aforementioned act of 2013’s effective implementation.14 
Therefore the author argues that there is a need for the aforementioned legislation in Country of India 
coupled with effective implementation for which suggestions will be mentioned in the paper. 

 

SCOPE OF THE LEGISLATION 
History of the Legislation 

In 1993, the Government of India enacted the first legislative measure aimed at the eradication and 
elimination of the practice altogether by passing a statute that expressly prohibited and prescribed 
punishment for the hiring of manual scavengers as well as the construction of dry latrines.15 However, 

 
6 Ibid. 
7 Ibid. 
8 Safai Karamchari Andolan v. Union of India, 2014 (4) SCALE 165 
9 Human Rights Watch, Cleaning Human Waste: Manual Scavenging, Caste and Discrimination in India, (August 25, 
2014) , https://www.hrw.org/report/2014/08/25/cleaning-human-waste/manual-scavengingcaste-and-discrimination-india. 
10 Narasimha Rao, Employment of Manual Scavengers: A Curse on Human Dignity, 2015 LawAsia J. 77, 78 (2015).    
11 Press Information Bureau, Government of India, Review of the Implementation of the Prohibition of Employment as 
Manual Scavengers and their Rehabilitation Act by Minister of Social Justice and Empowerment, (August 21, 2014), 
https://pib.gov.in/newsite/PrintRelease.aspx?relid=108949. 
12 Press Information Bureau, Government of India, Rehabilitation of Manual Scavengers, (July 31, 2018), 
https://pib.gov.in/newsite/PrintRelease.aspx?relid=181235. 
13 Press Information Bureau, Government of India, National Commission for Safai Karamcharis Reviews Implementation 
of the Prohibition of Employment as Manual Scavengers and their Rehabilitation Act 2013, (September 29 2014), 
https://pib.gov.in/newsite/PrintRelease.aspx?relid=110140. 
14 Safai Karamchari Andolan v. Union of India, 2014 (4) SCALE 165 
15 The Employment of Manual Scavengers and Construction of Dry Latrines (Prohibition) Act, 1993, Act No. 46, Acts of 
Parliament, 1993 (India). 



 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

  

Page | 740  
 

the act turned out to be majorly unsuccessful and ineffective because it required the State Legislatures 
to pass separate enactments rather than being directly binding on them.16Secondly, irrespective of the 
states passing a separate enactment, the act did not use authoritative wordings. For instance, the Act 
used the word “may” rather than “shall” while directing the states to prohibit manual scavenging17and 
developing schemes to stop the construction and use of dry latrines.18.  Thirdly, the act was not an 
effective deterrent which was due to the limited penalties it prescribed. The punishment was a one-
year prison term and a minimal fine.19 Although Section 8 of the Act permitted imprisonment up to 
two years yet it was proved to not be enough.20 Furthermore, the 1993 Act discouraged the prosecution 
of the violators by providing broad exemptions under the act. For example, a company could only be 
prosecuted if it had the knowledge of employment21 which would seem to promote the ambit of denial 
and be anti-thesis to the principle of strict liability. Due to the above reasons there were no arrests 
under the act for 20 years.22 

Features of the 2013 Act 

In light of the drawbacks and failure of the 1993 act, the Indian Government passes a second legislation 
to show its resolve and commitment to prohibiting manual scavenging.23 The 2013 act did seem to 
remedy certain issues that were faced previously.24 Yet, it was not full proof and did fail in certain 
aspects.  

The 2013 act was enacted with a twin objective, firstly, primary objective of assuring dignity of 
individual in accordance with the promises in the preamble of the Constitution read with the 
protections given to protect the weaker sections of the society throughout the fabric of the Constitution 
vis-à-vis social and economic justice. Secondly, the 2013 Act seeks to remedy the injustice and 
indignity suffered by manual scavengers through the course of history by rehabilitation and leading 
them to a life of dignity. 

The new provisions have been improved by defining specific expressions mutually exclusive of each 
other such as, ‘hazardous cleaning’ 25  ‘insanitary latrine,' 26   'manual scavenger' 27  and 'sewer'. 28 
Furthermore, provisions have been made in the act for the mechanism to identify insanitary latrines, 
demolition and the construction of sanitary community latrines along with their hygienic upkeep at all 

 
16  Ch. 1 (1)(2), The Employment of Manual Scavengers and Construction of Dry Latrines (Prohibition) Act, 1993, Act 
No. 46, Acts of Parliament, 1993 (India). 
17 Ch. II (3)(1), The Employment of Manual Scavengers and Construction of Dry Latrines (Prohibition) Act, 1993, Act No. 
46, Acts of Parliament, 1993 (India). 
18 Ch. III (6)(1) The Employment of Manual Scavengers and Construction of Dry Latrines (Prohibition) Act, 1993, Act 
No. 46, Acts of Parliament, 1993 (India). 
19 Ch. 4 (14) The Employment of Manual Scavengers and Construction of Dry Latrines (Prohibition) Act, 1993, Act No. 
46, Acts of Parliament, 1993 (India). 
20 Ibid. 
21 Ch. 4 (14)(1), The Employment of Manual Scavengers and Construction of Dry Latrines (Prohibition) Act, 1993, Act 
No. 46, Acts of Parliament, 1993 (India).. 
22 The Hindu Editorial, Get Serious, The Hindu (September 13, 2013), http://www.thehindu.com/opinion/ editorial/get-
serious/article5120916.ece. 
23 The Prohibition of Employment as Manual Scavengers And Their Rehabilitation Act, 2013, Act No. 25, Acts of 
Parliament, 2013 (India). 
24 Ibid. 
25 Section 2 (d) (1), The Prohibition of Employment as Manual Scavengers And Their Rehabilitation Act, 2013, Act No. 
25, Acts of Parliament, 2013 (India). 
26 Section 2 (e) (1), The Prohibition of Employment as Manual Scavengers And Their Rehabilitation Act, 2013, Act No. 
25, Acts of Parliament, 2013 (India). 
27 Section 2 (g) (1), The Prohibition of Employment as Manual Scavengers And Their Rehabilitation Act, 2013, Act No. 
25, Acts of Parliament, 2013 (India). 
28 Section 2 (q) (1), The Prohibition of Employment as Manual Scavengers And Their Rehabilitation Act, 2013, Act No. 
25, Acts of Parliament, 2013 (India). 
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times. The act also casts an obligation on the local authorities to carry out a survey of insanitary 
latrines, construction of sanitary community latrines and hygienic upkeep of the latrines.29 The act also 
prohibited the construction of insanitary latrines.  

The act cast an obligation on the employers to firstly not employ any person as a manual scavenger 
and secondly, to relieve any person who is already employed as a manual scavenger forthwith. 
Furthermore, insanitary latrines had to be demolished or converted by the occupants within the time 
stipulated in the act. In case of failure, the enforcement power of the same was given to local authorities 
to recover the cost.30 The Act further includes provisions that nullify any contract, agreement or 
instrument employing or engaging a person for the purposes of scavenging, and enjoining the employer 
to retain the person so employed or engaged without retrenchment, subject to that person's willingness 
and on the same emoluments.31 There is a prohibition on local authorities or agencies from employing 
or engaging persons for hazardous cleaning a sewer or a septic tank.32 Punishments are also provided 
for contravention of key provisions.33 In the celebrated case of Safai Karamchari Andolan v. Union of 
India34 the Hon’ble Supreme Court directed states to rehabilitate under the provisions of Chapter IV 
of the act, all the manual scavengers included in the list under Section 11 and 12. 

Secondly, the court mandated that to prevent manual scavengers in the future the following provisions 
need to be included in the act 

1. Sewer Deaths- include safety gear and non-inclusion be made a criminal offence. Further a 
compensation of Rs. 10 lakh be given to family of deceased. 

2. Railways should take time bound strategy to end scavenging on tracks 
3. Provide support to safai karamcharis 
4. Make speedy and easy access to court for receiving their legitimate dues. 
In Delhi Jal Board v. National Campaign for Dignity & Rights of Sewerage& Allied Workers35 the 
Supreme Court passed a landmark judgement where they highlighted the plight of the scavengers and 
sewage workers that too without any kind of safety equipment. The Court advocated for the poor and 
illiterate by directing the Delhi Jal Board to pay the families of deceased higher compensation. 

 

SHORT COMINGS IN THE ACT 

1. Definition of 'manual scavenger' 
The explanation to the definition of 'manual scavenger' under s 2(g)(1) of the 2013 Act in spite 
of the Act's intention to prohibit the employment of manual scavengers - still leaves scope for 
the engagement of scavengers. The definition of 'manual scavenger' says that 'a person with 
protective gear shall not be deemed to be manual scavenger.' 36  The very act of manual 

 
29 Section 4, The Prohibition of Employment as Manual Scavengers And Their Rehabilitation Act, 2013, Act No. 25, Acts 
of Parliament, 2013 (India). 
30 Section 5, The Prohibition of Employment as Manual Scavengers And Their Rehabilitation Act, 2013, Act No. 25, Acts 
of Parliament, 2013 (India). 
31 Section 6, The Prohibition of Employment as Manual Scavengers And Their Rehabilitation Act, 2013, Act No. 25, Acts 
of Parliament, 2013 (India). 
32 Section 7, The Prohibition of Employment as Manual Scavengers And Their Rehabilitation Act, 2013, Act No. 25, Acts 
of Parliament, 2013 (India). 
33 Section 8 and Section 9, The Prohibition of Employment as Manual Scavengers And Their Rehabilitation Act, 2013, Act 
No. 25, Acts of Parliament, 2013 (India). 
34 Safai Karamchari Andolan v. Union of India, 2014 (4) SCALE 165 
35 Delhi Jal Board v. National Campaign for Dignity & Rights of Sewerage& Allied Workers , 2011 (8) SCC 568. 
36 The Prohibition of Employment as Manual Scavengers And Their Rehabilitation Act, 2013, Act No. 25, Acts of 
Parliament, 2013 (India). 
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scavenging must be punished whereas the current act leaves scope for continuation of the 
practice. 
 

2. Barriers to the court 
The 2013 Act, although it provides for rehabilitation, does not specify any concrete measures 
of rehabilitation that are to be implemented. The Act is also not clear on the mechanism of 
implementation, nor is it clear whose responsibility it is to frame and implement the schemes. 
 

3. Penalties 
The 2013 Act, as explained in the preceding paragraphs, prescribes penalties for contraventions 
of the key provisions against employing a manual scavenger or constructing a dry latrine, or 
for employing a person for the hazardous cleaning of a sewer or septic tank. But the penalties 
provided are very meagre. 
 

Suggestions 

1. Remove Sec. 2 (d) so as to ban manual scavenging as a whole. 
2. Introduce proper technology 
3. Speedy Compensation and Rehabilitation measures 
4. Greater Penalty and introduction of Accountability 
5. State must provide alternate employment measures 
6. Link MNREGA with the present act 
7. Increase role of local authorities including Railways. 

 

CONCLUSION 
The biggest challenge to the path of complete eradication of manual scavenging is implementation of 
the existing legislation. Though, the act has now become more stringent yet the cases that are reported 
are next to minimal in comparison to the widespread practice that exists even today. The authorities 
upon whom the responsibility is casted must make sure that they use the law to stop the practice rather 
than turn a blind eye. The act in itself requires only limited changes, but even if the current act is 
implemented well, it will go a long way in reducing and gradually eradicating the abhorrent practice 
of manual scavenging.
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THE INSOLVENCY AND BANKRUPTCY CODE 2016: THE JOURNEY SO 
FAR & THE ROAD AHEAD 

- Deepasri B.1 

 

ABSTRACT 

The Insolvency and Bankruptcy Code, 2016 is a reflection of a transformation in the entire 
bankruptcy and insolvency panorama in India. The Code envisions a systematized and time-bound 

process for insolvency resolution, intended to improve debt recovery rates and revive the ailing 
credit system. 

The Code lays down distinct courses of action in case of insolvency in respect of corporate debtors, 
individuals and partnership firms. It has also fashioned an institutional infrastructure to govern the 
procedure laid down. Further, the Insolvency and Bankruptcy Code (Amendment) Ordinance, 2018 

was notified based on the recommendations of the Insolvency Law Committee of the Ministry of 
Corporate Affairs, to address some of the lacunae identified in the Code. 

The Code has brought substantial improvements in the insolvency resolution process in India. 
However, practical and interpretational incongruities have been brought to the fore. The Ordinance 

and judgments of the Supreme Court and the NCLT have clarified several such issues. 

An essential requirement for effective implementation of the new regime, is the presence of qualified 
professionals and sophisticated institutions. With proper development of institutional infrastructure 
and skilled professionals, this Code could well cause radical improvement with respect to ease of 

doing business in India. 

 

BACKGROUND AND INTRODUCTION 

The new Insolvency and Bankruptcy Code, 2016 (hereinafter referred to as the “Code”) echoes a 

transformation in the entire bankruptcy and insolvency regime with respect to companies, individuals 
and other entities in India. The Code, which came into force partly on the 5th of August, 2016, has 
managed to revamp the existing laws on the subject, by entirely repealing certain concurrent provisions 
and significantly altering some others. It intends to address the issues hindering effective recovery of 
debts and revival of entities in the event of insolvency. 

Before the enactment of this legislation, there were several other laws dealing with the insolvency and 
bankruptcy of companies, individuals and other entities, which caused multiple authorities, concurrent 
jurisdiction, expensive legal procedures, complexities and delays. The result was a fragmented system 
and an ever-growing pile of bad debts. 

This Code effectively does away with overlapping provisions in several Acts, such as the Sick 
Industrial Companies (Special Provisions) Act, 1985, The Recovery of Debts Due to Banks and 
Financial Institutions Act, 1993, the Securitization and Reconstruction of Financial Assets and 
Enforcement of Security Interest (SARFAESI) Act, 2002 and the Companies Act, 2013.  

A more formalised, unified and regulated structure has been ushered in along with the enactment of 
the Insolvency and Bankruptcy Code, 2016. This article is an attempt to critically analyse the objects 
of the Code, the processes laid down under it, lacunae, if any, and the way forward for effective 
implementation. 

 
1 Student, B.Com. LLB (H), 4th year, School of Law, SASTRA Deemed University 
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OBJECT OF THE CODE 

A plain reading of the Preamble to the Code reveals that “It is an Act to consolidate and amend the 

laws relating to reorganisation and insolvency resolution of corporate persons, partnership firms and 
individuals in a time bound manner.”2 To explain further, the Code aims to 

▪ stipulate a time- bound revival mechanism for entities; 
▪ create a new institutional framework for the insolvency resolution process; 
▪ protect the interests of stakeholders; 
▪ expedite insolvency and bankruptcy proceedings; 
▪ promote entrepreneurship and innovation; and 
▪ boost credit supply in the economy. 

 

INSTITUTIONAL INFRASTRUCTURE 

The Code creates an institutional infrastructure to govern the procedure laid down under it. The various 
pillars or agencies constituting the framework are: 

 

➢ The Insolvency and Bankruptcy Board of India (IBBI)3- to oversee the Insolvency Professionals, 
Insolvency Professional agencies and to regulate the insolvency process; 

➢ Insolvency Professionals4- to act as intermediaries, manage the insolvency resolution process and 
the liquidation process; 

➢ Insolvency Professional Agencies5- to certify the Insolvency Professionals, who shall be a specific 
category of professionals; and 

➢ Information Utilities- to collect, collate, authenticate and disseminate information about debtors 
through centralised electronic databases. 

 

ADJUDICATING AUTHORITY 

With respect to insolvency in the case of individuals and firms, the adjudicating authority under the 
Code is the Debts Recovery Tribunal (DRT), and appeals from the DRT shall lie before the Debts 
Recovery Appellate Tribunal (DRAT).  

With respect to insolvency in the case of companies and limited liability entities, the adjudicating 
authority under the Code is the National Company Law Tribunal (NCLT). The National Company 
Law Appellate Tribunal (NCLAT) is vested with the power to hear appeals from the NCLT.  

All appeals from the DRAT and NCLAT shall be placed before the Supreme Court of India. 

 

PROCESSES ENVISAGED BY THE CODE 

The Code lays down distinct processes and courses of action in case of corporate debtors, individuals 
and partnership firms. 

 
2  The Insolvency and Bankruptcy Code 2016, India, available at:  
http://www.mca.gov.in/Ministry/pdf/TheInsolvencyandBankruptcyofIndia.pdf (Visited on July 12, 2019). 
3 Insolvency and Bankruptcy Code 2016 § 188. 
4 Insolvency and Bankruptcy Code 2016 § 3(19). 
5 Insolvency and Bankruptcy Code 2016 § 3(20). 

http://www.mca.gov.in/Ministry/pdf/TheInsolvencyandBankruptcyofIndia.pdf


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue II | April 2020                                                                                 ISSN: 2582-5216 

  

Page | 745  
 

 

1. The minimum default amount to initiate a corporate insolvency resolution process for a corporate 
debtor is INR 1,00,000 (which may be increased upto INR 1,00,00,000 by the Government). What 
follows is a two-stage process comprising a: 
 Corporate Insolvency Resolution Process (CIRP), which includes: 

(i) Initiation of the Insolvency Resolution Process (IRP) 
(ii) Commencement of a moratorium 
(iii) Appointment of a Resolution Professional (RP) 
(iv) Constitution of a Committee of Creditors (CoC) and 
(v) Structuring and subsequent approval of a revival plan; and 

 
 Liquidation Process, which can be initiated: 

(a) when a resolution has not been agreed upon within the expiry of the prescribed insolvency 
resolution period (180 days); 

(b) when the proposed resolution plan has been rejected by the adjudicating authority 
(c) when the CoC has notified the adjudicating authority about its decision to liquidate the 

corporate debtor; or 
(d) where the corporate debtor has breached the approved resolution plan. 

The Code provides for a “Waterfall” arrangement, an order of priority in which to repay liabilities in 

the event of liquidation. 

 

2. In case of individuals and partnership firms, the minimum default amount is INR 1000. Here the 
Code provides for the following courses of action: 

 An automatic fresh start for individual debtors, wherein a debtor may, under certain 
circumstances, apply to the adjudicating authority for a discharge from its debts; 

 Insolvency Resolution for individuals, which may be initiated by a debtor or creditors by way of 
an Insolvency Petition submitted to the adjudicating authority; or 

 A Bankruptcy Order by the adjudicating authority for individuals and firms in certain 
circumstances. 

 

THE INSOLVENCY AND BANKRUPTCY CODE (AMENDMENT) BILL, 2020 

The Insolvency and Bankruptcy Code (Amendment) Ordinance, 2018 was notified on the 6th of June, 
2018, based on the recommendations of the Insolvency Law Committee Report of the Ministry of 
Corporate Affairs, to address some of the lacunae identified in the Code.6 The Ordinance: 

• mandates passing of a special resolution by the shareholders or individuals in control of the 
corporate debtor (of at least three fourths of the total number of such shareholders or individuals), 
as a prerequisite to initiation of the CIRP by the corporate debtor. 

• states that the scope of a moratorium is limited to the assets of the debtor and shall not extend to, 
or be applicable to, the assets of personal or corporate guarantors of the corporate debtor. 

• requires obtaining of the leave of the High Court or the NCLT for initiation of insolvency 
proceedings in cases where a winding up petition under the Companies Act is already pending 
against the corporate debtor. 

• has clarified that the Limitation Act, 1963 applies to proceedings under the Code. 

 
6 The Insolvency and Bankruptcy Code (Amendment) Ordinance, 2018. 
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• has classified the ‘amounts raised from an allottee under a real estate project’ as financial debt. 
The Ordinance has thereby resolved the debate on whether advances by homebuyers to real estate 
developers should be categorised as financial debt or operational debt, or whether it fell under a 
separate category.  

• lays down that the Insolvency Resolution Professional shall be responsible for compliances under 
any law, on behalf of the corporate debtor. 

• has clarified, pursuant to a recent Supreme Court ruling,7 that there is no need for a corporate debtor 
to establish the existence of a dispute and the pendency of a suit or an arbitration proceeding, in 
order to be able to dispute insolvency proceedings by an operational creditor. 

• explains that the following will not be excluded from participation in the resolution process:8 
(I) Financial entities which are not affiliated to the corporate debtor; 
(II) Entities which hold an NPA account pursuant to the acquisition of a corporate debtor under 

an earlier IRP; 
(III) Regulated financial creditors affiliated to the debtor solely because of their equity holdings 

pursuant to a debt restructuring scheme implemented prior to the initiation of insolvency 
proceedings; 

(IV) Guarantors of a corporate debtor, unless the guarantee has been enforced and remains unpaid 
in full or in part by the guarantor. 

• has reduced the voting threshold (percentage) required for some specific decisions of the CoC 
(from 75% to 66% and 51% depending on the nature of the decision); 

• introduced specific relief to micro, small and medium enterprises (MSMEs) in the form of an 
exemption permitting a promoter to bid for corporate debtors which are micro, small and medium 
enterprises, during insolvency. 

The Insolvency and Bankruptcy Code (Amendment) Bill was passed by both houses of the Parliament 
in March 2020, thereby repealing the Ordinance. 

 

ANALYSIS 

It is evident that the Insolvency and Bankruptcy Code has brought substantial improvements in the 
insolvency resolution domain in India. However, since the Code is relatively new, practical and 
interpretational incongruities continue to exist. The Insolvency and Bankruptcy Code (Amendment) 
Ordinance, 2018, contained several much-needed clarifications and manages to clear up some of the 
confusion surrounding certain provisions of the Code. 

Judgments of the Supreme Court and the NCLT have also explained and clarified several aspects of 
the Code. 

In the case of M/s Innoventive Industries Ltd. v. ICICI Bank and Anr.,9 the Supreme Court explained, 
for the first time, the legislative intent behind the enactment of this Code and the paradigm shift it 
brought along with it. The Court also observed that a moratorium would come into force immediately, 
once a Corporate Insolvency Resolution Process is initiated, and would continue until a resolution plan 
is approved. 

 
7 Mobilox Innovations Private Limited v. Kirusa Software Private Limited, (2018) 1 SCC 353. 
8  The Insolvency and Bankruptcy Code (Amendment) Ordinance, 2018 - Key Highlights (2018), available at: 
https://www.trilegal.com/index.php/publications/analysis/the-insolvency-and-bankruptcy-code-amendment-ordinance-
2018-key-highlights (Visited on July 13, 2019). 
9 (2018) 1 SCC 407. 

https://www.trilegal.com/index.php/publications/analysis/the-insolvency-and-bankruptcy-code-amendment-ordinance-2018-key-highlights
https://www.trilegal.com/index.php/publications/analysis/the-insolvency-and-bankruptcy-code-amendment-ordinance-2018-key-highlights
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In K Kishan v. M/s Vijay Nirman Company Pvt. Ltd.,10 the Apex Court held that the Insolvency and 
Bankruptcy Code cannot be used as a substitute for debt enforcement procedures, by operational 
creditors. 

In Canara Bank v. Sri Chandramoulishvar Spinning Mills Pvt. Ltd. and Anr.,11 the National Company 
Law Appellate Tribunal has held that in cases where two proceedings have been initiated, one under 
the Insolvency and Bankruptcy Code, 2016 and another under the SARFAESI Act, 2002, then the 
proceeding under the Code shall prevail. 

It is to be noted that the Code has grown past its infancy period quicker than expected. The immediate 
commencement of the Code and the quick passing of the Insolvency and Bankruptcy Code 
(Amendment) Ordinance are reflections of this fact.  

The Code endows all classes of creditors with the power to initiate a resolution process. It also 
establishes a balance between rehabilitation and revival. Additionally, it seeks to develop an 
information system which is accessible to various stakeholders and participants in the system. In quite 
a short span of time, it has started showing positive results in terms of credit recovery. 

In order to ensure further proper implementation of the Code and realisation of its objects, the 
Government has to build an effective insolvency ecosystem, by focusing on appointing members to 
the Insolvency and Bankruptcy Board of India, licensing of information utilities, appointment of 
judges, setting up of Benches, identifying insolvency agencies and accrediting Insolvency 
Professionals. Further, the Insolvency and Bankruptcy Board has to work on formulating bye-laws, 
rules and regulations for streamlining the functioning of the Code. The rules must cover operation of 
Adjudicating Authorities and training and code of conduct for Insolvency Professionals, among other 
areas. Further, legal professionals, the entire legal fraternity, stakeholders and the general public must 
be made aware of the nuances and provisions of this law, to pave way for swift action and smooth 
functioning of the system that the Act envisages. 

 

CONCLUSION 

The Code envisions a systematized and time-bound process of revival in the event of insolvency, which 
is intended to improve debt recovery rates and revive the ailing credit system. However, fact remains 
that one of the most essential requirements for effective implementation of the new regime, is the 
presence of qualified professionals and sophisticated institutional infrastructure. 

The Insolvency and Bankruptcy Code, 2016 is one of the most important legislations enacted in the 
past few decades as far as the corporate insolvency space is concerned. It is on the right track and has 
the potential to transform the credit market. With proper governance, development of institutional 
infrastructure and identification of skilled professionals, this Code could well lead to great progress 
with respect to ease of resolving insolvencies and ease of doing business in India.

 
10 2019 (1) CTC 484. 
11 Company Appeal (AT) (Insolvency) No. 429 of 2018. 
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‘MY LIFE: LAW AND OTHER THINGS’ BY MC SETALVAD 
- Aniket A. Panchal1 

 

ABSTRACT 

One’s Gaze is promptly arrested by an acclaimed book ‘My Life, Law and Other Things’ written by 

Motilal Chimanlal Setalvad. It is an autobiography that highlights the most important cases and 
policies by India's first Attorney General. When it was first announced that Setalvad was writing an 
autobiography, the initial feeling was of euphoria. Who would not like to get personal insights from 
the most experienced Indian Jurist ever? He was not merely a person or Lawyer: he had become an 

icon, even an institution. A peek into the heart and mind of such an institution is always a hugely 
welcome proposition. He played an essential role in the heyday of the profession. He shares those 
experiences in his engaging memoir which no budding lawyer should miss. Structured around key 

periods in his career as a lawyer, Setalvad’s book covers a few experiences in-depth, beginning with 
his initial days in the profession. The Autobiography has been lauded by an eminent Jurist Fali S. 

Nariman and he has also written a very touching foreword about Setalvad. The foreword motivates 
the reader to buy the book, to read the book, to continue reading it and get inspired by the life of a 

great man. This Autobiography was first published in 1970. It is not a chronicle of Setalvad’s 

brilliance; the idea is to show how a person’s life and character could become a noble one for 

everyone associated with Law and the Legal profession. 

 

REVIEW 

India's first and longest-serving Attorney General, Motilal Chimanlal Setalvad was born in 1884, at 
Ahmedabad, Gujarat. He was born as the eldest son of a well-established lawyer Chimanlal H. 
Setalvad. Starting his illustrious career in Bombay as the Advocate General, he grew to involve in the 
most trying cases at a turn in India's policy formation. As acknowledged by his peers, he was a true 
giant whose exploits in the court are still recounted with much zest in barrooms and law colleges across 
the country. He was awarded the Padma Vibhushan in 1957. He has written many books on law, My 
Life: Law and Other Things being an amalgamation of his experiences. 

He has been asked on more than one occasion and every time he has refused to hold a seat of a judge. 
The book doesn't answer this question but leaves the reader wondering about it. His first big success 
came when he was appointed as the first Attorney General of India and remarkably held office for 13 
years. The first Law Commission, chaired by him (1955-1958) prepared important reports on issues 
such as- Parliamentary Legislation in Sales Tax, Liability of the State in Tort, Limitation Act, 1908, 
Registration Act, 1908, Income-tax Act,1922, Contract Act, 1872, etc. He not only advised the 
government on crucial reforms and legislation but also created a framework for the commission’s 

future. He was also invited to various seminars and conferences from all across the UN and from other 
countries. 

Borrowing words from the Supreme court of India from its one of the observations - “Brevity is a 

virtue”. Motilal also believed in this and that is why he is well known for putting across the best points 
in the briefest possible space of time. Arguments that he used were up to the point and not loaded with 
personal grief.  He was also gifted with his stentorian voice which, however, he never used to cow 

 
1 Student, BBA LLB, 1st year, Gujarat National Law University 
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down an opposing counsel. This shows us that he had the humility to accept that their way may be 
better.  

He practiced law like an architect rather than a mason or a tradesman. He always used to carry that 
confidence with him and never in his entire career he tried to interrupt his opposite counsel. When 
H.M. Seervai, also an Indian eminent jurist said something about him. Motilal quipped, “these 

autobiographical references must stop”.  

Several legal luminaries, Chief justices and anyone familiar with Indian legal profession described 
M.C. Setalvad only in superlatives with "tallest" and "grand" being particular favorites. For a man 
whose autobiography reads like the history of modern India and whose name is synonymous with 
ethics in the profession, the following praise by Justice V. R. Krishna Iyer is nothing but a mere 
restatement of fact, “Shri M.C. Setalvad was not merely a great jurist and persuasive advocate of 
international renown but, most importantly, was one of the tallest figures who set high standards for 
the Bench and the Bar and, by the very power of his presence, made high professional values 
operational.” 

The most conspicuous trait of his advocacy in court was his clarity of exposition and brevity. He had 
the most impeccable demeanor in court. Moreover, he laid great emphasis on ethics in the profession 
and life in general. He was a constitutionalist who was also a pragmatist. All these traits of his act as 
an inspiration for the budding lawyers and sets a perfect example of what they should do to achieve 
great heights like him. He, in his writings, writes very little about himself and is more or less modest, 
however, he does not fail to convey his strong ethical personality with which he wants to encourage 
the future generations. 

The book teaches one the nuances and intricacies of Law, Ethics and the sanctity of the profession. It 
also sends a strong message to the lawyer’s community that in the end, it is the intricacies of the subject 

that matters rather than all the knowledge learned from books which is nothing but merely the 
superficial knowledge gained. Motilal’s journey from modest beginnings to the highest corridors of 
power acts as a source of inspiration for everyone who struggles to achieve success in life. Every 
struggling lawyer who has lost hope can pick this book and reignite his lost faith in the subject. 

He appeared for the government in a host of important and, at times, controversial cases. He was also 
involved with the Radcliffe Tribunal for demarcation of the Indo-Pak border and several UN 
proceedings on Kashmir, assignments that required the deft touch of a legal eagle and the principles 
of a man of conviction. He chaired the first Law Commission of Independent India, and in his capacity 
as the chairman, he not only advised the government on crucial reforms and legislation but also tried 
to create a framework for the commissions' future functioning. This to a reader is very appealing when 
the reader knows what historical event is being mentioned and its importance. To a prospective lawyer, 
this moreover acts as valuable information seen through the eyes of a former lawyer instead of a 
textbook or a statute. The clarity in the matter is understood in a better manner with higher retention. 

The language used by him in the book is simple and can be easily understood by the mass. By his 
writing, we can see his gentlemanly personality which many have so fondly spoken about. The book 
has all the essences of an autobiography as it vividly describes his life, his success and his failures in 
a very organized manner, the reader can easily locate a particular event in his life as all the contents 
are given and categorized. The book covers three phases in his life which have again been divided very 
well by Setalvad for easier understanding by the readers. 

There are also pictures in the book which gives confidence to young readers and lawyers. It allows 
them to talk about what they see on the page, what happened in the story, what the characters are doing 
and which events have unfolded. Book is structured nearly perfect with a stupendous combination of 
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starting written by Fali S. Nariman and the beautiful ending written by Motilal himself. He concludes 
his whole life in three pages leaving a deep impression in the minds of the readers making it almost 
unforgettable to one who has read the book.  

It is almost impossible to be satiated by a book on M.C Setalvad. The canvas is too vast, the paints 
limited, the expectations as high as from an Attorney General. I began searching for things I wanted 
to see, a mistake every reviewer makes. The prerogative of telling a story belongs to the author and no 
one else and so you cannot complain about what he doesn’t want to tell you. And so I focused on what 

was there. I searched for the other Motilal; not the one exposed to difficult situations and mean 
politicians, but the one who lived a fiercely guarded private life even as every move in the public eye 
was recorded. I wanted to see, as the movie publicists might say, “The Making of Motiwala!” 

Another aspect of a good autobiography is an insight into the workings of art, in this case, the art of 
lawyering. Motilal does give us some information in this regard, it never becomes the focal point of 
any chapter. The book in some places gets very descriptive and hence vague. It could be criticism as 
well as praise but for the mass at some places can become dull; he could have concentrated slightly 
more on himself rather than the vivid descriptions about the historical events he was a part of. 
Nonetheless, It’s a decent one-time read. In conclusion, the book succeeds in elevating Motilal as a 
lawyer but fails in revealing Motilal as a person 

The book ends on a perfect note by Motilal - "The profession of law is known to be a gamble. I thought 
at one time that I was losing the game, but fate willed otherwise. I can never forget the story of my 
long and continuous rise almost to the crest of the wave where I still seem to tarry." 

The book's use of color and vivid stories helps to make the advancements come to life as something 
more than significant events on a timeline. The author's enthusiasm for the topic is obvious throughout 
the book, after all, he is writing his OWN story. More thorough proofreading could help alleviate some 
of the confusion that is caused by typos and a few mislabeled illustrations. The credibility of the content 
does not suffer due to these obvious errors which will likely be corrected in the next edition. 

 


