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A WORD FROM THE TEAM 

 

 

Lex Humanitariae: Journal for a Change is proud to complete its Volume I Issue I. The 
current issue consists of articles, short notes, case comments and legislative comments, 
contributed by advocates, academicians, researchers & students from all parts of the country. 
Each contribution has been thoroughly examined by our editorial team to provide a filtered 
and quality read. 

 

The fact that law as a subject is dynamic and ever evolving makes it imperative for lawyers, 
academicians, researchers, and students to stay abreast of recent developments. The same 
thought process has led us to develop a dedication towards providing all the contributors 
with a platform to express their original ideas on contemporary issues. With the same 
endeavour to present view on latest legal developments within and outside country we are 
successful in presenting diverse selection of stimulating articles. 

 

We strive hard to stick to the core of the Journal's principles, which includes diversity and 
open discussion from all aspects of law while maintaining highest standards of professional 
integrity.  

 

The Issue is a culmination of the efforts of several people who must be rightly acknowledged. 
We would like to place on record our sincere gratitude to all our contributors for their 
valuable work. We would also like to thank all the members of Editorial Board for their efforts 
in shortlisting and editing the papers to ensure that the ideas of authors are being expressed 
in the best possible manner; and finally the members of our technical support team for 
making this issue reach all our readers by way of an open access system. 

 

We sincerely hope that the present issue will come to the expectations of its readers. 
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ADULTERY - A FIGHT FOR GENDER EQUALITY 

- Ayushi Dubey & Yash Jain1 

 

ABSTRACT 

The paper highlights the controversy of section 497 of the Indian Penal Code i.e. Adultery, by the 

recent judgment of Joseph Shine v. Union of India. The article throws light on the social perspective, 

which was prevalent in the society at that point of time, which continued even today and because of 

which laws like adultery could survive. The law of adultery was inconsistent not only with the 

modern day thinking of the society but also with the constitutional principles of “equality for all.” 

The paper canvasses the position of section 497 before and after the ruling of Joseph Shine. 

Moreover, the article elucidates on issues like equality, gender justice and constitutional morality, in 

the said judgment. The researchers finally take their stand on the subject of whether decriminalizing 

adultery is a good move or not. 

Keywords: Adultery, Decriminalized, Joseph Shine v. Union of India, Constitutional Principles. 

 

INTRODUCTION AND HISTORICAL BACKGROUND 

Marriage in India is seen as a religious institution since the law believes that nobody should interfere 

between a marital bond, the law of adultery is an example of this. Adultery is derived from the French 

word avoutre, which is an evolution of the Latin word adulterium which means “to corrupt”. The 

definition of adultery derives its existence from the Victorian Morality where even after a consensual 

relationship a woman was not considered as a party to the crime but as a victim and where the offence 

can be committed by an adulterous man only. In India, the law of adultery has its place in Section 497 

of the Indian Penal Code, 1860. Section 497 reads as:    

“Whoever has sexual intercourse with a person who is and whom he knows or has reason to believe 

to be the wife of another man, without the consenter connivance of that man, such sexual intercourse 

not amounting to the offence of rape, is guilty of the offence of adultery, and shall be punished with 

imprisonment of either description for a term which may extend to five years, or with fine, or with 

both. In such a case, the wife shall not be punished as an abettor.”2 

The archaic law of adultery has been through various judicial interpretations in history but has never 

been struck down. Many individuals have faced a problem with this law. It has been perceived that the 

woman is the property of men and will be loyal to her husband all her life. Unlike the offence of 

bigamy where bigamist is punished, in the offence of adultery a third person i.e. the male with which 

the wife had a sexual relationship is punished and not the wife. Also, nor the husband is punished in 

case of him being in an extra-marital affair with an unmarried girl. In primitive societies, adultery was 

conceived as a crime be it be the husband or the wife. In Roman society, the husband used to have 

intercourse with slaves and adultery was not seen as a crime in society. In Judaism, both adulterers, as 

well as the adulteress, are considered as offenders, if they commit adultery. In Christianity also 

adultery is regarded as a sin. Hence, different communities had a different understanding of the term 

adultery, majorly most societies seen adultery as an offence and punished both husband and wife for 

committing it. 

 
1 Students, BA. LLB., Nirma University, Gujarat 
2 Indian Penal Code, 1860, § 497. 
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In India also, adultery never got acceptance among the people and it was considered as a sin. 

“According to Vishnu Purana 3.11, a man should not think incontinently of another’s wife, much less 

address her to that end, for such a man will be reborn in a future life as a creeping insect. He, who 

commits adultery is punished here and hereafter; for his days in this world are cut short, and when 

dead he falls into hell.”3 There was a time when the offence of adultery was taken so seriously that 

only adultery was the ground to take a divorce. 

The law of adultery in India is based on the notion that a woman is a man’s property and the husband 

should in any way have control over her sexuality, saving her bodily integrity is the secondary reason 

here. The law here helps in saving her ‘purity’ which an outsider might corrupt. The law of adultery 

had no place in the first draft of the Indian Penal Code, which was released in 1837 as Lord Macaulay 

thought it should remain a civil wrong, a private matter between both the spouses. But, the other 

members of the law commission were of the opposite view, to them the poor natives of India were 

incapable of handling the situation and there might be chances of husbands taking the law in their 

hands. Also, they thought by not adding adultery into the criminal offences they might give sanction 

to immorality. Hence, adultery was added as a criminal offence. The law commissioners after seeing 

the condition of women in India decided not to prosecute women for adultery as this will only worsen 

their situation. After this, it was in the 42nd law commission report,4 when the issue of giving equal 

punishments for both men and women in case of adultery was raised but no heed was paid. Also, in 

the 156th national law commission report,5 as well, recommendations as to the law of adultery were 

given, which were again not accepted. Finally, after 158 years in the year 2017, the Supreme Court 

could strike the law of adultery. 

 

ISSUES WITH THE LAW OF ADULTERY 

In the present time the law of adultery is questioned on the following grounds: - 

• The law of adultery is discriminatory as the classification is based merely on sex and has no nexus 

with the object that it is trying to achieve. 

• The law violates article 146 since it does not provide equal protection of law to the married women 

as they cannot prosecute their husbands if they engage in extra-marital affairs. 

• The law does not protect women under Article 15(3)7 but is creating a gender gap in society. 

• The law violates article 218 of the constitution as well since it does not allow the woman to choose 

a partner with whom she wants to get intimate with. 

• The right to bodily autonomy and self-determination to take a decision is an inherent right under 

21, which is being violated by the law of adultery. 

• Section 497 of Indian Penal Code, read with Section 1989 of the Code of Criminal Procedure 

(CrPC), does not empower a woman to initiate proceeding against her husband and is, therefore, 

discriminatory in nature.  

 

 
3 Adultery Divorce, 

http://www.advocatekhoj.com/library/lawareas/divadultery/1.php?Title=Adultery%20Divorce&STitle=Hinduism%20and

%20adultery (Last visited on Oct. 22, 2019).  
4 Law Commission of India, Concessional treatment for offenders who on their own initiative choose to plead guilty without 

any Bargaining, Report No. 142 (August 1991). 
5 Law Commission of India, The Indian Penal Code (Volume I), Report No. 156 (August 1997). 
6 INDIA CONST. art. 14. 
7 INDIA CONST. art. 15, Cl. 3. 
8 INDIA CONST. art. 21. 
9 Indian Penal Code, 1860, § 198. 
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A CRITICAL ANALYSIS OF THE SUPREME COURT’S STAND ON ADULTERY 

Earlier Standings 

Adultery has always been in controversy because of it violating basic principles of the constitution. 

People have approached the court in the matters of adultery several times and every time the law 

sustained its place for various reasoning given by the court, it was finally in the judgment of Joseph 

shine v. Union of India,10 that the justice was served and section 497 of the Indian Penal Code was 

held unconstitutional. Those who are against the age-old law of adultery argue that it violates article 

14, article 1511 and article 21 of the constitution as it is discriminatory on the part of women. 

In Yusuf Abdul Aziz,12 a writ petition under article 22813 was filed before the High Court of Bombay 

asking whether section 497 contravene article 14 and article 15 of the constitution. The petitioner 

argued that the said law violates article 15 of the constitution as the law discriminates on the grounds 

of sex, the women are never punished for the offence of adultery and not even considered as an abettor. 

To this, it was held that article 15(3) empowers the state to make special provisions for the betterment 

of women and hence, not punishing women for the crime of adultery is an affirmative action by the 

state to protect the interests of women. Further, it was held that article 14 is general and should be read 

with other provisions and here reading it with article 15, the court held that they are making a sound 

classification based on sex. An appeal was filed in the apex court. But the decision of the High Court 

was upheld. However, in the case, the CJI came up with an excellent opinion: 

“Mr Peerbhoy is right when he says that the underlying idea of Section 497 is that wives are 

properties of their husbands. The very fact that this offence is only cognizable with the consent of 

the husband emphasizes that point of view. It may be argued that Section 497 should not find a 

place in any modern Code of law. Days are passed, we hope when women were looked upon as 

property by their husbands. But that is an argument in favor of doing away with Section 497 

altogether.”14 

In Yusuf Abdul Aziz,15 only a small part of section 497 was discussed but there are other significant 

concerns involved as well. The fact that the section is discriminatory on the part of women and that 

their right to live with dignity under article 21 is violated, was overlooked. The case is also criticized 

on the ground that in the name of making special provisions, the state cannot give license to women 

to commit crimes. With changing time, the law needs to amend and one cannot assume that it is the 

man who is at the faulty end always, in case of the adulterous situation the consent is always involved 

and if not then, the person should be prosecuted under rape and not adultery. Hence, section 497 does 

not promote women empowerment but is gender discriminatory and biased. 

Followed by Yusuf Abdul Aziz,16 in the year 1985, in Sowmithri Vishnu17 a petition was filed under 

article 32,18 where the petitioner argued that section 497 of Indian Penal Code, confers upon the 

husband the right to approach the court in case of his wife being in an extra-marital affair. But, if the 

husband has been in an extra-marital relationship with another woman, then, the wife has no right to 

approach the court under the law of adultery. Now, in this scenario, if the husband (offender) has an 

extra-marital affair with a married woman (other than his wife) then, the husband of that woman can 

 
10 Joseph Shine v. Union of India, AIR 2018 SC 4898. 
11 INDIA CONST. art. 15. 
12 Yusuf Abdul Aziz v. State of Bombay, AIR 1954 SC 321. 
13 INDIA CONST. art. 228. 
14 Yusuf Abdul Aziz v. State of Bombay, AIR 1954 SC 321. 
15 Id. 
16 Yusuf Abdul Aziz v. State of Bombay, AIR 1954 SC 321. 
17 Sowmithri Vishnu v. Union of India, AIR 1985 SC 1618. 
18 INDIA CONST. art. 32. 
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still file a case for adultery against the offender but, if the offender goes into an extra-marital affair 

with an unmarried woman then, in this case nobody can file a claim against him. The point that needs 

to be taken into consideration is that in none of the situation, the wife can hold his husband liable for 

adultery which gives the husband free license to be in as many extra-marital affairs as he wants and 

there can be no criminal proceedings initiated against him. 

The petitioner contended that the law of adultery might seem propitious for the women, but, if you 

look closer, you will find that it is a clear example of male chauvinism and gender discrimination. The 

wife is not protected under the law in the same way as the husband is. Therefore, the law of adultery 

violates article 14 of the Indian Constitution. The court, in this case, held that in order to address the 

issues of the petitioner, the ambit of section 497 has to be extended so that it punishes both men and 

women for the offence of adultery. But then, there are several laws which will have to be struck down 

from the penal code on this same line of argument, i.e. because of the ambiguities in the punishment. 

The court hence, held that it is legislature who should be handling this on the grounds of public policy 

making. The court further said that it is generally accepted notion that it is the man who seduces and 

not the woman, the position might have changed over the years but then again it is legislature who 

needs to amend the same and hence, the court denied to accept that section 497 is  violating article 21 

of the constitution. The court finally, relying on the judgment of Yusuf Abdul Aziz,19 held that the law 

of adultery does not violate article 14 and 15 of the constitution and subsequently, dismissed the 

petition. 

If we look closely into this judgment, a lot of ambiguities and partialities would appear. The court has 

acted arbitrary and has incorporated stereotypical and orthodoxical ideas such as it is the man who 

always seduces the woman. The court even went on to say that “why the offence of robbery should be 

punishable with imprisonment for ten years under Section 392 of the Penal Code but the offence of 

adultery should be punishable with a sentence of five years only: Breaking a matrimonial home is no 

less serious a crime than breaking open a house.”20 The patriarchal set up of the society is so evident 

in the given statement, women are being treated as chattels, as a man’s property and the argument that 

comes up is that those who interfered with a man’s property should suffer. Article 21 of the constitution 

guarantees to live with dignity and how on earth is considered as someone else’s property be defined 

as living with dignity. 

Next in line, in the year 1988, the Supreme Court delivered judgment of V Revathi v. Union of India,21 

which was also one landmark decision in the matter of adultery. The petitioner, in this case, was an 

aggrieved wife who challenged the constitutional validity of Section 198 of the Code of Criminal 

Procedure, 1973. The petitioner, in this case, raised the point that Section 198(1), CrPC read with 

Section 198(2) of CrPC does not allow the wife to initiate proceeding against his husband, in case his 

husband being disloyal to her. The line of argument though was similar to the case of Sowmithri 

Vishnu,22 but the sections in question were different. Section 198 CrPC provides for the procedural 

part concerning the offence, whereas, Section 497 Indian Penal Code, defines and provides punishment 

for the same offence. The petitioner thus contended that so far as Section 198(2) of the CrPC is 

concerned, it is obnoxiously discriminatory in nature.  

The Supreme Court dismissed the petition and held- 

• As far as the definition of adultery is considered, only a man (outsider) can commit adultery and 

not the woman. Also, when it comes to the punishment part, neither the wife nor the husband gets 

 
19 Yusuf Abdul Aziz v. State of Bombay, AIR 1954 SC 321. 
20 Supra note 4. 
21 V. Revathi v. Union of India, AIR 1988 SC 835. 
22 Sowmithri Vishnu v. Union of India, AIR 1985 SC 1618. 
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prosecuted, but a third party (adulter) is. Therefore, since both the spouses are not being prosecuted, 

the law cannot be called discriminatory.  

• The husband and wife can either resort the issue between themselves or can approach the court for 

divorce or any other civil remedy. The law doesn’t want to stain the sanctity of marriage or let the 

children of spouses suffer and has, therefore, kept both the spouses away from any sort of criminal 

liability. 

• Section 198(2) of CrPC and Section 497 of Indian Penal Code, goes hand in hand. And since 

Section 497 only recognizes as an outsider on the faulty end then, Section 198(2) goes in the same 

respect. The section aims at punishing and outsider who breaks into the marital home and violates 

the sanctity of a matrimonial home. 

• Section 198 is not hostile discrimination, instead, it is protecting a woman from any criminal 

proceedings. And if any then, perception is favorable discrimination on the part of women. 

• The husband cannot prosecute his wife because the wife is not an offender. Whereas the wife 

cannot prosecute her husband because Section 198(1) and (2) of CrPC does not allow her to do so. 

Therefore, so far as the prosecution part is considered, the law treats them equally and hence, the 

aforementioned sections are not discriminatory in nature.  

So, all these three judgments took almost similar stands and upheld the constitutionality and validity 

of Section 497 of Indian Penal Code and Section 198(1) and (2) of CrPC.  

Joseph Shine v. Union of India 

In the recent judgment of Joseph Shine v. Union of India,23 a petition was filed to question the 

constitutional validity of section 497 of the Indian Penal Code and Section 198 of the Code of Criminal 

Procedure, a five-judge bench comprising of the then CJI Deepak Mishra, Justice A M Khanwilkar, 

Justice D Y Chandrachud, Justice Indu Malhotra and Justice R F Nariman held the law of adultery as 

unconstitutional. All the five judges condemned the law of adultery on various grounds, the earlier 

judgments were criticized and essential questions of law were answered. 

Justice D Y Chandrachud, in his judgment, held that in the earlier standings by the apex court, in the 

matters of adultery, there were a lot of issues and questions which were never answered by the court. 

The question of section 497 violating a woman’s right to live with dignity, this section is regarded as 

arbitrary and violates article 14 of the constitution since it does not cover the rights of women under 

it. The section on the ground of being salutary for the woman is, in fact, considers woman as man’s 

property which is an infringement of article 21 of the constitution. Furthermore, by enforcing gender 

stereotypes, it also violates article 15 of the constitution which prohibits discrimination on the grounds 

of sex. 

Justice Nariman, in his judgment, says that What is therefore punished as adultery is not adultery per 

se but the proprietary interest of a married man in his wife. He pointed out the thinking of the society 

which is prevalent even today, it took India years to strike down the law of adultery, which was in 

every respect, only degrading the status of women in the society. He also by producing relevant 

paragraphs of the recent judgment of J. Puttaswamy,24 on privacy, highlighted how the law of adultery 

is violating privacy as enshrined in the fundamental rights of our constitution. 

Justice Deepak Mishra with Justice Khanwilkar, in his judgment, discussed whether a law like 

adultery, which is a matrimonial conflict should enter into the area of criminal offence or not. He 

opined that by treating adultery as a criminal offence, firstly, the state is entering in the private realm 

of marriage and secondly, it considers the husband as the aggrieved party whereas the wife is viewed 

as a victim, which in many situations need not be accurate. Both of them had a clear stand that the 

 
23 Joseph Shine v. Union of India, AIR 2018 SC 4898. 
24 Justice K.S. Puttaswamy (Retd.) v. Union of India, (2017) 10 SCC 641. 
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court has no right to make law because it is the task of the legislation. Although they proposed that 

adultery should be kept out of the ambit of criminal offences and at most can be held as a ground for 

divorce. By making it a criminal offence the state violates article 21 of the constitution in two ways, 

firstly, hurting the dignity of the husband and wife and secondly, infringing their right to privacy by 

entering into their matrimonial affairs. 

Finally, J. Indu Malhotra in her judgment remarked that section 497 is a pre-constitutional law made 

by the foreign legislature in 1860 and hence, one cannot presume it to be constitutional, therefore, the 

constitutionality of the provisions ought to be tested. Hon’ble Justice held that in order to make 

reasonable classification under article 14 of the constitution two conditions are required to be fulfilled 

vis-à-vis there is an intelligible differentia of classification and there is a direct nexus between the 

intelligible differentia and the purpose that needs to be solved by this classification.25 In the case of 

adultery both the elements are missing since the classification was made in a historical background 

where women have no rights per se and adultery was weighed as a kind of theft of the husband’s 

property (wife). But now, the said classification is notwithstanding the test of article 14, and hence 

needs to strike down. 

“A law which deprives women of the right to prosecute is not gender-neutral. Under Section 497, 

the wife of the adulterous male, cannot prosecute her husband for marital infidelity. This provision 

is, therefore, ex facie discriminatory against women, and violative of Article 14. Section 497 as it 

stands today, cannot hide in the shadows against the discerning light of Article 14 which irradiates 

anything which is unreasonable, discriminatory, and arbitrary”26 

Justice Malhotra held that adultery is undoubtedly a moral wrong, but the state should keep the 

minimalistic approach while adding offence in the penal code as it would only harm the society at 

large. Where civil liability can serve the purpose, the state should not go for criminal punishments. 

The five-judge bench hence, unanimously struck down section 497 of Indian Penal Code and held 

section 198 of CrPC as unconstitutional to the extent that it applies to the law of adultery. The law of 

adultery has been held unconstitutional on the grounds that it violated article 14, 15 and 21 of the 

Indian Constitution, that the law lacks rationale and is arbitrary and gender discriminatory, it promotes 

male chauvinism and also serves no purpose for the betterment of the society. The court in the present 

judgment hence allowed the writ petition and overruled all the earlier precedents including the stand 

of Sowmithri Vishnu,27 Yusuf Abdul Aziz,28 and V Revathi.29   

 

CONCLUSION 

Gender stereotypes and gender discrimination are something that not only our country but, almost all 

the societies in the world are fighting against, from ages but, even today we have not out thrown them 

entirely from our community. But slowly and gradually, we are moving towards a more secure society, 

the striking down of section 497 is one such prominent example of this. Thinking is changing, society 

is leaning towards a more positive approach where every individual is equal in the eyes of the law. 

From Yusuf Abdul Aziz to Joseph Shine, we can see how far we have come. Though challenging to 

agree but there are arguments and reasons to support the law of adultery, there might be a possibility 

that back in 1860 the law served its purpose but what is essential to understand is the fact that with 

 
25 Maneka Gandhi v. Union of India, AIR 1978 SC 597. 
26 Joseph Shine v. Union of India, AIR 2018 SC 4898. 
27 Sowmithri Vishnu v. Union of India, AIR 1985 SC 1618. 
28 Yusuf Abdul Aziz v. State of Bombay, AIR 1954 SC 321. 
29 V. Revathi v. Union of India, AIR 1988 SC 835. 
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changing times things need to amend. A law which was relevant 158 years ago is not necessarily going 

to remain congruent forever.   

Criminal offences are grave in nature because of the element of punishment involved in them, and the 

offence is made criminally liable only when it affects society at large. Therefore, lawmakers should 

always be cautious regarding what they categorize as a crime. Adultery is a private affair and it can be 

considered as a moral wrong between two persons and at most, it should be held as an accepted ground 

for divorce. A wife having an extra-marital affair is in no way affecting the society at large and hence, 

the law of adultery should not have been a criminal offence on the very first place.  

The pro-adultery contentions are that adultery is an affirmative action to protect the interests of women 

and that the law does not prosecute both the spouses and hence, is not against the principle of equality. 

These arguments are built up to hide the fact that the law of adultery had always considered women as 

men’s property and in the name of maintaining the sanctity of marriage, the dignity of woman is kept 

on stake. A woman has all the right to choose her sexual partners and the state definitely cannot decide 

that a woman having sex outside marriage has corrupted the institution of marriage since at the end it 

is her choice. The other major drawback of this law which supported male chauvinism was that a wife 

could not prosecute her husband for having an extra-marital affair. The lawmakers might be ignorant 

at times, but the apex court acts as a savior to the constitution. The court has proved in the unanimous 

decision of holding adultery unconstitutional as Justice Deepak Mishra held “Any system treating a 

woman with indignity, inequity and inequality or discrimination invites the wrath of the 

Constitution.”30 

 

 

 
30 Joseph Shine v. Union of India, AIR 2018 SC 4898. 
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ALTERNATIVES TO IMPRISONMENT WITHIN CRIMINAL JUSTICE 
SYSTEM 

- Ram Sharma1 

 

ABSTRACT 

The criminal justice system of India believes in the reformative theory of justice. The same needs to 

be practiced while punishing some people for their acts. But at some level the same is not happening 

in the practice of imprisonment of people in the country. The paper will deal with the alternatives 

which can be bought to the practice of imprisonment in our criminal justice system at both the 

national and the global level. The paper starts with a brief introduction to the prevailing practice of 

imprisonment and some of the drawbacks in it. After that we cover the Indian perspective and the 

perspective of some other countries, with the comments and analysis on the steps taken by them. 

After that the paper deals with the conclusion and suggestions which can be incorporated to improve 

the problem of finding proper alternatives to imprisonment. 

 

INTRODUCTION 

“I am convinced that imprisonment is a way of pretending to solve the problem of crime” 

-Howard Zinn 

Imprisonment refers to the practice of restraining someone at a place for the acts committed by the 

person which are unlawful/wrongful in nature. The punishment of the same is often awarded by the 

government or the state. The purpose of the same can be seen in a three-fold manner:  

i) To punish the person for the act committed by them;  

ii) To ensure that the person imprisoned in not engaged in any other type of unlawful activities; 

and 

iii) To work towards the reformation of the person as the justice system of the country is based 

upon reformative system of justice2.  

But one thing which needs to be noted is that the practice of imprisonment does not serve the correct 

purpose of reforming the person or serve as a place of reformation for these prisoners.3 The same can 

be due to many reasons such as overcrowded prisons, less prison staff etc.4  

Another major problem which can be in the existing system is the high number of undertrials which 

are present in these jails with the convicted prisoners.5 Due to this, the same has an adverse impact on 

the mental health of the undertrials because of the atmosphere and the company. 

 

 
1 Student, Symbiosis Law School, Pune 
2 Hari Dutt Sharma, Criminal Justice in India, National Digital Library, 1982 

(http://ndl.iitkgp.ac.in/document/wJHfXHJS1fSgcbV3XkAL1t-

pZ5_qbnGy81olTRgPLIzuXR1STzJuAeaR_8Im2hWet5zw4cp1V53HgcvtSE2Bgw ) 
3 Elizabeth Akers Allen, Imprisoned, The Aldine, Vol. 7, No. 15 (Mar., 1875), p. 288 (National Digital Library) 

( https://www.jstor.org/stable/20636970?seq=1#metadata_info_tab_contents ) 
4Aryeh Neier, Prison Conditions in India, Human Rights Watch, 1990 

 (  https://www.hrw.org/sites/default/files/reports/INDIA914.pdf )   
5 Law Commission of India, Report No. 277, Wrongful Prosecution ( Miscarriage of Justice): Legal Remedies, August 

2018, Government of India ( http://lawcommissionofindia.nic.in/reports/Report277.pdf )  

http://ndl.iitkgp.ac.in/document/wJHfXHJS1fSgcbV3XkAL1t-pZ5_qbnGy81olTRgPLIzuXR1STzJuAeaR_8Im2hWet5zw4cp1V53HgcvtSE2Bgw
http://ndl.iitkgp.ac.in/document/wJHfXHJS1fSgcbV3XkAL1t-pZ5_qbnGy81olTRgPLIzuXR1STzJuAeaR_8Im2hWet5zw4cp1V53HgcvtSE2Bgw
https://www.jstor.org/stable/20636970?seq=1#metadata_info_tab_contents
https://www.hrw.org/sites/default/files/reports/INDIA914.pdf
http://lawcommissionofindia.nic.in/reports/Report277.pdf
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Year  No. of 

Convicts 

No. of 

Undertrial 

Prisoners 

No of 

Detenues* 

No. of Other 

Inmates 

Total No. of 

Prisoners 

2014 1,31,517   2,82,879 3,237 903 4,18,536 

2015 1,34,618 2,82,076 2,562 817 4,19,623 

2016 1,35,683 2,93,058 3,089 1,173 4,33,003 

 

The aforementioned table6 shows us that how the number of undertrials are more than the number of 

convicts, showing us the gravity of the situation, which is often fatal for the undertrials.  

Because of all these reasons, the punishment of imprisonment does not act as an appropriate type of 

punishment for the offenders.  

 

INDIAN PERSPECTIVE 

Due to all the aforementioned reasons, we see that appropriate alternatives need to be used instead of 

the practice of imprisonment. Some of the other methods which can be used instead of imprisonment 

are-  

i) Probation   

This practice is often used in the country while the judges are delivering their judgments and serves 

the purpose of deterrence and reformation. Probation refers to a post-conviction order passed by the 

court where the person is not sent to jail on the basis of good conduct and as the court feels that the 

crime has been done by the person for the first time7. The practice of probation has been laid down in 

the Code of Criminal Procedure under Section 3608. The conditions for the same are that the person 

should be less than 21 years,9 if not less than 21 years then the person must be convicted with fine or 

punishment less than seven years. In case of a woman, the conviction should not be punishable with 

death or life imprisonment. Another factor which needs to be considered is that no previous conviction 

has been proved. Additionally, after taking the age, nature of crime and circumstances in consideration, 

the person may be released on bond, which is of maximum 3 years, and is expected to maintain good 

behavior10. The total period of probation cannot be exceeded more than three years.11 The practice of 

probation is taken very seriously which can be seen by Section 361 of the CRPC12, which states that it 

is mandatory for the judge to state the reasons as to why probation has been denied to an offender. 

This makes the judges very accountable and keeps them in check, ensuring that they don’t deny this 

right to anyone.  

 
6 Prison-Types & Demography, Prison Statistics India-2016, National Crime Records Bureau (NCRB) 

(  http://ncrb.gov.in/StatPublications/PSI/Prison2016/Executive%20Summary-2016.pdf )  
7Ratanlal & Dhirajlal, The Code of Criminal Procedure, (22nd ed., 2017)  
8 Code of Criminal Procedure, 1973, Sec. 360 
9 Emperor v. Yeshaba Sakhoba, AIR 1938 Bom 463 
10 Shailesh v. State of Maharashtra, 1995 CrLJ 914(Bom) 
11 Pradip Kumar v. Union of India, (2012) 13 SCC 182 
12 Code of Criminal Procedure, 1973, Sec. 361 

http://ncrb.gov.in/StatPublications/PSI/Prison2016/Executive%20Summary-2016.pdf
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 Furthermore, the Probation of Offenders Act, 195813 was also passed by the government which 

widened the scope of grating probation to the offenders.14 The Probation of Offenders Act is also 

extended to repeat and petty offenders15,whereas the Section 360 is only extended to first time 

offenders which makes it very limited in nature.16  The POA is only applicable in some states of the 

country and in such states the Section 360 of the CRPC is inapplicable. For example, in the State of 

Maharashtra, Section 360 is inapplicable as the state has adopted the Probation of Offenders Act.17 

Thus, the same may serve as a proper method and alternative to the practice of imprisonment in the 

country.      

ii) Open Jail/Prison 

This is another concept which can be there as an alternative to the system of imprisonment, which had 

also received recognition under the Nelson Mandela Rules18. Also known as minimum security 

prisons/open air camps/prison without bars,19 the main idea of the open jails is that the convicts who 

have been maintaining good behavior, will be transferred to some other place with less security, less 

restraint and are allowed to live in that place with their family members as well.20 Along with that, the 

people are also allowed to take up some job or pursue some kind of occupation in a specified perimeter 

area. So, any prisoner after spending a part of their sentence in the jail, can be transferred to the open 

jail by the authorities on the basis of the good behavior of the convict. And after completing their 

remaining sentence in the open jail, they are free to lead a normal life. Furthermore, any prisoner who 

is being transferred to an open prison should be willing to do hard work and abide by the rules and 

regulations of the open prison.21  

No specific law has been laid down by the government in relation to the open jails. But the 

recommendations to develop open jails in each state was made by the All India Committee on Jail 

Reforms.22 Furthermore, many states have put the clause of the open jail in their state acts. For e.g.  

Rajasthan Prisoners open-air camp rules, 197223 and Maharashtra Open Prison Rules, 197124.    

The first open jail was set up in Trivandrum in the year 1962. The number of open jails in the country 

further increased to 27 Open Prisons in the year 200725 and to 64 Open Prisons in the year 201626, and 

this system has been most successful in the state of Rajasthan.     

 

 
13 Probation of Offenders Act, 1958 
14 Chhanni v. The State Of Uttar Pradesh, 2006 (5) SCC 396 
15 Probation of Offenders Act, 1958, S.4  
16 H. S. Ursekar, Law and Social Welfare: towards an ordered evolution, 1973,  
17 Sanjay Garud v. State of Maharashtra (2008) (1) Bom. C.R. 949 
18 United Nations Standard Minimum Rules for the Treatment of Prisoners(Nelson Mandela Rules), 2016,  A/RES/70/175  
19 Sonakshi Awasthi, What is an Open Prison, The Indian Express, Updated: December 13, 2017 12:51:31 pm  

(https://indianexpress.com/article/what-is/what-is-an-open-prison-4980425/ ) 
20 Brajesh Sharma, Concept of open prison and its application in the present prison reforms perspective- Bilaspur 

experience, National Digital Library, 2011 ( http://ndl.iitkgp.ac.in/document/MNW5MkC-

hd5gIN5KChbDRDZsKn7ClmYoxNznQVKkt3YZTzcrjMHgJOI34a3KTu4s9RYKt37m9RWTXw_QZxVSTg ) 
21 Ravindra Vithal Patil v. The Superintendent, Criminal Writ Petition No. 2015 of 2010 
22Bureau of Police Research & Development, Ministry of Home Affairs, Implementation on the Recommendations of All 

India Committee on Jail Reform (1980-83), Vol.2, New Delhi, 2002  

( https://mha.gov.in/sites/default/files/MullaCommittee-implementationofrecommendationsVol%202.pdf ) 
23 Rajasthan Prisoners open-air camp rules, 1972 
24 Maharashtra Open Prison Rules, 1971 
25Human Rights Law Network, Report on the National Consultation on Prison Reform, New Delhi, 3-4 April 2010,  

( https://hrln.org/wp-content/uploads/2017/09/Report-on-the-National-Consulataion-on-Prison-reform.pdf ) 
26 National Crime Record Bureau, Prison Statistics India:2016, Page no. 1  

( http://ncrb.gov.in/StatPublications/PSI/Prison2016/Executive%20Summary-2016.pdf ) 

https://indianexpress.com/article/what-is/what-is-an-open-prison-4980425/
http://ndl.iitkgp.ac.in/document/MNW5MkC-hd5gIN5KChbDRDZsKn7ClmYoxNznQVKkt3YZTzcrjMHgJOI34a3KTu4s9RYKt37m9RWTXw_QZxVSTg
http://ndl.iitkgp.ac.in/document/MNW5MkC-hd5gIN5KChbDRDZsKn7ClmYoxNznQVKkt3YZTzcrjMHgJOI34a3KTu4s9RYKt37m9RWTXw_QZxVSTg
https://mha.gov.in/sites/default/files/MullaCommittee-implementationofrecommendationsVol%202.pdf
https://hrln.org/wp-content/uploads/2017/09/Report-on-the-National-Consulataion-on-Prison-reform.pdf
http://ncrb.gov.in/StatPublications/PSI/Prison2016/Executive%20Summary-2016.pdf
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Now analyzing both these methods we need to look at both the positive and negative sides of these 

methods.  

➢ Positives 

1. The probation rule is both preventive and curative in nature.27 It ensures that a young people who 

have committed crime for the first time which is not very grave in nature is given a chance to 

amend their behavior and not repeat the mistake in the future, and saving them from the punishment 

of imprisonment.  

2. The probation rule also makes sure that a young person doesn’t become a hardened criminal 

because of the company and atmosphere which is present there in the prisons 

3. The system is also helpful for a state/country as the same ensures that the person is able to 

contribute towards the development of the nation owing to their young age 

4. Talking about the policy of open jails, the same gives the prisoners a chance of starting a new life 

after serving their punishment. They can still go to work for their living and make an earning for 

themselves and their family.   

5. Furthermore, it provides them with an opportunity to stay with their family members which is not 

available in case of the prison system.  

6. Along with that, open jails serve as the solution to the problem of overcrowding of jails to some 

extent.28           

 

➢ Negatives 

1. The probation rule is only applicable on some type of offences, and is mostly given to people who 

are very young in age i.e. less than 21 years in most of the cases.  Due to this reason, a heinous 

crime which has been committed by a person who is more than 21 years in age or a crime 

committed by a woman which amounts to life imprisonment, can’t be given the alternative of 

probation and would be subjected to imprisonment only.  

2. In the system of the open jail, the same is only limited to the convicts who have maintained good 

conduct and such jails can’t be used as a place of reformation for other convicts than these.  

3. Additionally, the transfer to the open jail only occurs after the person has completed more than 

half of the awarded sentence. So, the open jail can only be used at the later stage, but they can’t be 

used at the initial stage of the punishment and won’t be an appropriate alternative for 

imprisonment. 

4. The provision of open jail is not available to the undertrial prisoners as well due to which they also 

have to be placed with the convicts in the prison.  

5. Even though there are states which have been working to makes rules in relation to open jails, there 

is no act or statute passed by the Central Government in this aspect. This makes it very difficult 

for the implementation of this method on a large scale in the nation.  

 

So, we see that even though both these alternatives to imprisonment are very helpful to some extent, 

they don’t always prove to be a meticulous alternative due to these problems present in their working 

and implementation.   

 

 
27 H. Singh, The Journal of Correctional Work XVII, Government Jail Training School, Lucknow, 1971  
28 Charu Bahri, Here's why open prisons are the solution to India's overcrowded prisons, Business Standard, Last Updated 

at October 7, 2018 21:29 IST (https://www.business-standard.com/article/current-affairs/here-s-why-open-prisons-are-the-

solution-to-india-s-overcrowded-prisons-118092100186_1.html ) 

 

https://www.business-standard.com/article/current-affairs/here-s-why-open-prisons-are-the-solution-to-india-s-overcrowded-prisons-118092100186_1.html
https://www.business-standard.com/article/current-affairs/here-s-why-open-prisons-are-the-solution-to-india-s-overcrowded-prisons-118092100186_1.html
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INTERNATIONAL PERSPECTIVE 

When we compare some other nation on their approach towards the alternative to imprisonment, we 

see that some of the steps employed by those countries are similar while some are completely different. 

Some of the examples of the methods adopted in USA are: 

• The system of probation came into prominence after the Supreme Court of the country passed the 

judgment in the Kilets case29 stating that the federal judge had no power to suspend a sentence for 

an indefinite period.  

• In the aftermath of the judgment, the National Probation Act30 was passed giving power to the 

courts to suspend a sentence and place the convicts on probation.31 Additionally, probation officers 

could also be appointed under the act.32 And just like India, some open jails are also present in the 

country.  

• Another step was to provide access of communication to the inmates of prison to their family 

members. They have been allowed to send emails to their family members, conduct video calls 

with them and talk to them.33 In my opinion this step is a double edged sword as even though the 

step may be correct in providing the prison inmates the chance to maintain contact with the outer 

world, the same may even be misused easily by people and conduct organized crimes in the world 

outside, which defeats the purpose of confining them.  

• A unique step which was taken by the US government was of introducing community service as a 

punishment for some types of crime. The same makes people convicted with minor offences to 

work and give their services for the community. The same is again not a very effective measure in 

case of crimes of grave nature. Furthermore, this step failed in the country as most of the resources 

were then allotted to such criminals whereas the hard-core criminals were ignored by the 

government.  

Apart from open jail, probation and community service methods another step taken up in most of the 

European countries and countries like New Zealand is of electronic monitoring.34 This step is used to 

always keep a track on the location and activities of an individual prisoner while they are outside 

prison. A bill in relation to the same was also introduced in the Parliament of New Zealand removing 

barriers of legislation from offenders subjected to intensive supervision and sentence of imprisonment 

of imprisonment for less than 2 years.35 The same solves the problem of overcrowding prisons and 

gives them a chance to continue their normal lives. But in my opinion, they same may not be very 

helpful on a very large-scale basis as it can prove to be a very expensive affair. 

Another remarkable example can be seen in the case of the prison system of Norway. The jail system 

in Norway not just focuses on the theory of reformative justice, but also strive for normalization of life 

behind prison bars. The prison authorities ensure that the prisoners are able to maintain contact with 

their families by allowing them to meet them on regular intervals and even letting them stay in a 

provided area within the premises of the prison. Furthermore, they keep the prisoners in activities such 

 
29 Kilets case (1916) 
30 National Probation Act,1925(U.S.A) 
31 Gibbs v. King, 779 F.2d 1040 (5th Cir. 1986) 
32 Joan Petersilia, Probation in the United States, Crime and Justice, Vol. 22 (1997), pp. 149-200, National Digital Library 

( https://www.jstor.org/stable/1147573?seq=1#metadata_info_tab_contents ) 
33 Diana Kruzman, In U.S. prisons, tablets open window to the outside world, Reuters, JULY 18, 2018 / 10:24 AM,  

(https://www.reuters.com/article/us-usa-prisons-computers/in-u-s-prisons-tablets-open-window-to-the-outside-world-

idUSKBN1K813D ) 
34 Rita Haverkamp, Markus Mayer, Rene Levy, Electronic Monitoring in Europe, 12 Eur. J. Crime Crim. L. & Crim. Just. 

36 (2004) ( https://heinonline.org/HOL/LandingPage?handle=hein.journals/eccc12&div=9&id=&page= ) 
35 Electronic Monitoring of Offenders Legislation Bill,2015 

https://www.jstor.org/stable/1147573?seq=1#metadata_info_tab_contents
https://www.reuters.com/article/us-usa-prisons-computers/in-u-s-prisons-tablets-open-window-to-the-outside-world-idUSKBN1K813D
https://www.reuters.com/article/us-usa-prisons-computers/in-u-s-prisons-tablets-open-window-to-the-outside-world-idUSKBN1K813D
https://heinonline.org/HOL/LandingPage?handle=hein.journals/eccc12&div=9&id=&page=
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as yoga, meditation, fixed daily routines etc. to ensure that they are always kept busy and are able to 

keep their mind at work in some productive manner.36      

All these examples elucidate how the alternatives to a prison system are working in the other nations 

of the world.     

  

CONCLUSION 

To conclude we can say that the present practice of imprisonment has not been serving the purpose for 

which it had been initially created for. Even though some alternatives have been introduced in place 

of the practice of imprisonment, the same are not every effective in nature and can’t prove to 

completely replace the practice of imprisonment. So, some suggestions which can be taken into 

consideration are-  

• The concept of open jails, electronic monitoring etc. need to be incorporated in the legislations of 

the country.  

• Proper classification and differentiation of the types of crime needs to be done to ensure that the 

state can then work towards assigning them a proper alternative in place of imprisonment. For e.g. 

crimes punishable less than one year can be classified under probation, crimes less than two years 

can be classified under electronic monitoring, crimes less than five years under open jails etc.  

• The punishment sentence of the grave crimes should be decreased to just 5 years of imprisonment 

and the rest should be carried out through the means of community service. 

• During the imprisonment time, the authorities should ensure that the prisoners go through a proper 

reformation system.   

• The problem of overcrowding of the prisons needs to be resolved to ensure that prisons serve as a 

place of reformation and that the principles of UN are followed37. 

Following all these suggestions, we may be able to replace them as an alternative to imprisonment as 

in my opinion there can’t be a single alternative to the practice of imprisonment.  

 
36 Emma Jane Kirby, How Norway turns criminals into good neighbors, BBC News, 7 July 2019  

( https://www.bbc.com/news/stories-48885846 ) 
37 UNODC, Why promote prison reform, United Nations Office on Drugs and Crime  

( https://www.unodc.org/unodc/en/justice-and-prison-reform/prison-reform-and-alternatives-to-imprisonment.html ) 

https://www.bbc.com/news/stories-48885846
https://www.unodc.org/unodc/en/justice-and-prison-reform/prison-reform-and-alternatives-to-imprisonment.html
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AN ANALYSIS OF DOCTRINE OF ULTRA VIRES WITH SPECIFIC 
REFERENCE TO JUDICIAL REVIEW 

- Stuti Bisht1 

 
INTRODUCTION 

An administrative authority must act within its powers which are conferred upon it by legislature and 

such a proposition is well considered as foundation of administrative law. The key purpose of 

administrative law is keep within limits the powers of government so that the rights of citizens are 

protected and their rights may not be abused. The juristic basis according to which courts exercise 

judicial review whenever there is any allegation that administrative authorities are acting outside their 

powers conferred to them, this is commonly referred as “Doctrine of Ultra vires”. Ultra vires is a latin 

phrase which means that “beyond powers”. To provide relief for the parties who are affected due to 

various abuse of power committed by administrative authority so to curtail such abuse of power court 

developed ultra vires doctrine as a firm doctrine of law.  

“Ultra vires has a tangled history it was first used to denote excess of power used by independent 

statutory bodies and railway companies in midst of nineteenth century. The term also came with 

relation to municipal corporation then to local government and then to inferior judicial bodies. The 

doctrine of Ultra vires is a fundamental concept used in administrative law which depicts that a 

recipient of statutory power can do only such acts which he is authorized to do by statute. If court finds 

any act beyond such power or not authorized by act then court can declare it void and of no legal effect. 

Today, nearly all powers of administration are statutory in origin. This doctrine involves interpretation 

of statutes by judges and also their personal attitude to legislation whether hostile, neutral or friendly 

have any effect on scope of legislation. The doctrine of Ultra vires applies to every legal authority or 

person whether a trading corporations, commercial companies or public undertakings and legal 

authorities. The doctrine of Ultra vires is originated in company law to safeguard interest of 

companies’ shareholders. As in the past it was mandatory for companies to have its memorandum 

which included an object clause.  The object clause included the objects for which company is formed 

and company is always required to within the purview of objects clause which is included in the 

memorandum. Any action which is beyond the purview of objects mentioned in the object clause is 

Ultra vires and therefore will be considered invalid. This aforesaid principle was established by house 

of lord in “Ashbury Railway Carriage and Iron Company Ltd V Riche2 and was latter borrowed to 

administrative law as it was difficult for courts to question the power or authority of legislative due to 

principles of separation of power and parliamentary sovereignty. 

The regulation of Ultra vires as utilized in administrative law infers that optional forces must be 

practiced for the purpose for which they were conceded. At the commencement, the use of this doctrine 

was structured solely to guarantee that administrative authorities don't surpass or misuse their 

legitimate forces. In case they did as such, the courts pronounced acts ultra vires and invalid. 

Regulatory power is commonly derived from legislation. Legislation confers such powers to 

administrative authority and lays down procedure to them. As a general rule, these enactments stipulate 

the points of confinement of such power. If they act without power, in overabundance of intensity or 

misuses control, such acts are obligated to be rendered invalid on the ground of substantive Ultra vires. 

When such authority does not comply with the principles of natural justice such acts are invalid on 

grounds of procedural Ultra vires. The traditional Ultra vires based on the assumption that judicial 

review is legitimated on ground that courts are applying intent of legislature.”There is a emergent 

literature which laid downs its concerns regarding the role of Doctrine of Ultra vires and its place in 

 
1 Student, BA. LLB., Symbiosis Law School, Hyderabad 
2 Ashbury Railway Carriage And Iron Company Ltd V Riche; (1875) LR 7 HL, 
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administrative law without which judicial interference would rest on indecisive foundations.' It is 

harmless fiction which is incapable of defining all aspects of judicial intervention but a device which 

allows judiciary to conceal the real justification regarding all instances of judicial review. Christopher 

Forsyth writes in defence of the Ultra vires principle, contending that "it remains vital to the developed 

law of judicial review”.” 

 

OBJECTIVES 

1. To study the doctrine of ultra vires  

2. To study parts of the doctrine 

3. To study doctrine with reference to judicial review. 

4. To study concept of doctrine applied by courts in judicial interference 

5. To study apply of doctrine when there is immoral act by administrative authority. “ 
 

RESEARCH METHODOLOGY 

“The research methodology used in this project is Doctrinal research methodology. As Doctrinal 

method is normally a two-part process, because it involves first locating the sources of the law and 

then interpreting and analysing the text therefore, the First part of doctrinal methodology: Locate the 

sources of law and once the document is read and located the application of such techniques, along 

with a description of, for example, the use of deductive logic, inductive reasoning and analogy where. 

We have referred to some secondary sources like books, articles, and websites. This article focuses on 

theoretical basis of doctrine of ultra vires and its expansion. It focuses on jurisprudential opinion which 

is for usage of this doctrine as the essential foundation of judicial review of administrative action and 

preceding it with counter arguments.” 

 

LITREATURE REVIEW 
 

TOPIC AUTHOR  LACUNA/GAP CITATION 
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Action 
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Duru 

 

This article gives 
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be applied with 

The information 

in this article is 
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https://www.academia.e
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kinds of ultra vires 

doctrine. 

The doctrine 

of ultra vires 

and judicial 

review of 

Adminstrativ

e Action 

Chamila S. 

Talagala 

This article gives 

detailed version of 

doctrine of ultra 

vires and how 

judicial review is 

connected with 

ultra vires as as 

scope of public 

law 

In this article 

more reliance is 

given to 

criticism of 

doctrine of ultra 

vires. 

https://www.academia.e

du/2413478/The_Doctri

ne_of_Ultra_Vires_and

_Judicial_Review_of_A

dministrative_Action 

 

RESEARCH QUESTION 

1. What is doctrine of Ultra Vires and what are its aspects? 

2. What is doctrine of Ultra vires with respect to judicial review? 

3. Ultra vires doctrine and judicial review with respect to adminstrative appeal?” 
 

 

DOCTRINE OF ULTRA VIRES 

An action of the administrative officer is intra vires when it falls within the ambit of the power 

conferred on it but ultra vires if it goes beyond this limit3. Example - A legal council derives power 

to regulate private activities from statute and if they perform acts beyond such statutes. In several 

fields parliament has provided no right of appeal against administrative decisions. 

 Otherwise the superior courts will exercise such power which would have supervisory jurisdiction 

on matters which exceeds limits of authorities and thus will effect on matters such as limits of an 

authority's powers, which affect the legality of official decisions. While exercising this power, courts 

can utilize the principles of administrative law that came from judicial decision. When a delegated 

legislation exceeds its power that means it declares to be ultra vires it is considered ultra vires. Such 

validity can be checked in the court directly. A person is allowed to challenge the validity of an 

administrative action by challenging the validity of any relevant rule and a person whose interest is 

affected he can challenge that piece of delegated legislation stating it ultra vires. 

Ultra vires doctrine has two aspects: 

 

A. Substantive Ultra Vires 

This means that delegated legislation exceeds the power prescribed by parent statute, or in a 

confliction with the delegated statute and hence will be considered invalid. This doctrine basically 

refers extent, scope of the authorities conferred by parent act. While using doctrine o substantive 

ultra vires courts do not look expressly towards the words of enabling act whereas proceeds beyond 

them and also imply certain restriction. The reason behind this is that courts do not want executive 

authorities to use its general rule- making power unless specifically authorized to do so. This 

preserves individual liberty, strengthens judicial control over delegated legislation and gives a 

 
3“Halsbury’s Laws of India”,Vol. 1 on “Administrative Law”, Lexis NexisButterworths, New Delhi, Reprint  2006 at p. 

55. 
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broader dimension to ultra vires doctrine. In Mohammad Yasin Vs. Town Area Committee4 in this 

case parent act delegated some powers to impose tax on certain committees over certain properties. 

The Town area committee imposed tax on commodities of wholesalers. The petitioner challenged its 

consistency. Supreme Court accepts the petitioner contention and quashed delegated legislation that 

it is unconstitutional. 

It is considered to be general principle that statutes which includes parliamentary act must be in 

accordance with ‘Constitution of India’. If such act considered to be inconsistent then irrespective 

of whether it is framed by parliament or any subordinate authority, it will be set aside.. such delegated 

legislation is liable be removed. The supreme act also has power to set aside such delegated 

legislation and declare it unconstitutional. In Dwaraka Prasad vs. State of U.P5 (AIR 1954 Sc 224), 

The Essential Supplies (Temporary Powers) Act 1946 was the parent Act and the U.P. Coal Control 

Order, 1953 was the delegated legislation. Clause 4(3) if the delegated legislation, i.e. order 1953 

conferred absolute power upon the licensing authority “to grant, or to refuse to grant renew or refuse 

to renew, suspend, revoke, cancel or modify any licence under the order.” Question was raised by 

petitioner that it is voilative of Article 19(1)(g) of Indian Constitution. Supreme Court held that the 

parent Act was Constitutional, but the delegated legislation was to be considered unconstitutional, 

and thus set aside the U.P. Coal Control Order, 1953. 

There are eight kinds of substantive ultra vires, and under this court can declare to quash or set aside 

subordinate legislation. They are – 

1. When parent act unconstitutional. 

2. Inconsistency 

3. Delegated Legislation Un-Constitutional 

4. Mala fide 

5. Unreasonableness 

6. Sub Delegation (DELEGATUS NON POTEST DELIGARE) 

7. Retrospective effect 

8. Exclusion of Judicial Review. 
 

• When parent act unconstitutional 

Chintaman Rao Vs. State Of M.P6 in this case Madhya Pradesh enacted statute prohibiting 

manufacturing for certain period of time. Powers were delegated to Deputy Commissioner to fix 

periods and determine areas, so he announced certain areas to be prohibited for some period of time. 

Petitioner contented it to be unconstitutional and violating article 19(1) (g). Supreme Court accepted 

the contention and quashed the parent act, delegated legislation. The Supreme Court upheld the 

contention of the petitioner and quashed the Parent Act and also the delegated legislation.  

• Inconsistency 

When subordinate authority legislates on another matter whereas parent act delegates some other 

matter, there comes the situation of inconsistency between both the acts. Then courts and substantive 

ultra vires doctrine can quash such matters. 

• When delegated legislation unconstitutional. 

All statutes which includes parliamentary acts within it must be according to Constitution of India 

and in case its is inconsistent with Constitution of India will be set aside irrespective of fact it is 

made by parliament or any subordinate authority. In the case of Narendra Kumar Vs. Union Of India7 

 
4 Mohammad Yasin Vs. Town Area Committee; AIR 1952 Sc 115 
5 Dwaraka Prasad vs. State of U.P; (2018) 5 SCC 591  
6 Chintaman Rao Vs. State Of M.P ; AIR 1951 SC 118 
7 Narendra Kumar Vs. Union Of India; AIR 1960 SC 430 
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the “Essential Commodities Act, 1955” was the parent Act and “The Non-ferrous Metal Control 

Order, 1958” was the subordinate legislation. The Supreme Court in its decision held the Parent Act 

to be valid and quashed the delegated legislation as unconstitutional.  

• Unreasonableness  

It is based on rule of public policy. In this landmark case of Air India V Nargish Meerza8 Supreme 

Court in its decision strucks down the service regulation in which it was assured that the air hostess 

after their pregnancy would be terminated from service and thus court held this regulation to be most 

unreasonable and voilative of Art 14.  

• Malafide  

 It means bad faith and considered to be ground to quash down subordinate legislation. It is 

considered to be based on public policy. In the case of I.S. Shiv Dev Singh Vs. State Of Punjab9  “The 

Pepsi [Patiala and East Punjab States Union]Tenancy and Agricultural Lands Act, 1955” was 

considered to be Parent Act, the Rule 31 and Schedule- C of delegated legislation prearranged 

various principles of yields, seeds etc. Petitioner contended these principles under Rule-31 and 

schedule- C to be arbitrary, unreasonable, unrealistic, mala fide, and unattainable. The petition was 

not accepted by Supreme court and court upheld the standards and stated they were not mala fide 

and there was no such intention in minds of authorities to fix such standards.  

• Sub delegation 

Latin Legal maxim ‘Delegatus non potest delegare’, [“The Delegate cannot further delegate”] is 

considered to be principle in common law used to fix responsibilities. When legislature transfers 

some powers to administrative officer and according to such function administrative officer performs 

power to transfer or pass responsibility from one person to another. In our India sub-delegated 

legislation only permissible when parent act or enabling act specifically or expressly have power to 

transfer power to subordinate officer. In the case of Bhatnagar Company v UOI10 according to 

Essential Commodities Act, 1955. Under Section 3 of this act delegate’s power to central 

government, it is right of Central Government to make some rules and regulation regarding sugar 

control. After that central government delegates power to Textile Commissioner and under this 

textile commissioner have right and power to make rules and regulation, this is sub-delegation. 

• Exclusion of judicial review 

 In the Parent Acts, clauses “Shall be conclusive evidence” not to be called in question in any Court 

and shall not be called in question in any legal proceedings are incorporated to give immunity. They 

are upheld by the Courts and if same clauses are incorporated in subordinate legislation, will they be 

upheld? In the case of State Of Kerla Vs. Abdulla And Co.11, The Supreme Court of India held that 

“Validity of a rule whether it is declared to have effect as if enacted in the Act or otherwise is always 

open to challenge on the ground that it is unauthorized”. 

• Retrospective information  

The statue with retrospective effect isn't at all legitimate in criminal law. In any case, in common 

law it is substantial. In common issues if the Parliament needs, can make it enforceable with 

retrospective effect, be that as it may, the designated legislation can't be made enforceable with 

review impact when in doubt, except if and until the parent Act grants it to do as such. 

 

B. Procedural Ultra Vires  

 
8 Air India V Nargish Meerza; AIR 1981 SC 1829 
9I.S. Shiv Dev Singh Vs. State Of Punjab; AIR 1963 Sc 365 
10 Bhatnagar Company v UOI; 1957 AIR 478 
11State Of Kerla Vs. Abdulla And Co; AIR 1965 Sc 1585 
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Procedural Ultra vires implies while appointing its administrative forces to subordinate authorities, 

the Parent Act needs to endorse certain method to be pursued. The subordinate authorities need to 

carefully hold fast to the guidelines and necessities set somewhere around the Parent Act on the off 

chance that the subordinate authorities disregard such strategies, at that point it winds up Procedural 

ultra vires, and will be held invalid. Instances of methodology to Prescribed:-  

(a) Publication of draft rules.  

(b) Consultation with specific bodies or interest before making them into power.  

(c) Laying on the Table and so forth and so on. 

 There are two kinds of solutions by the Parent Act; they are (1) Directory Provisions and (2) 

Mandatory Provisions. For the most part, Non-consistence of directory provisions doesn't vitiate the 

subordinate enactment; however resistance of required arrangements will invalid the subordinate 

enactment. 

• Publication   

The Court focuses on that the authorities should take full caution about the distribution of the 

designated legislation, in light of the fact that the maxim says- "Ignorantia Facti Excusat; Ignorantia 

Juris Non Excusat" ["The ignorance of Facts may be excused but the Ignorance of Law is not 

excused"] The Supreme Court has likewise controlled the delegation enactment and furthermore 

shielded the freedoms of the natives if some procedural ultra vires has occurred. Ignorance of law 

isn't reasonable, and yet, the law must be made to know to the overall population. Hence all laws 

must be published properly.The Government may utilize their Gazettes for this reason. Occasionally, 

the Supreme Court has formulated certain standards which stress for obligatory publication as a 

prerequisite for delegated legislation. It is a vital part of the standards of regular equity. In Harla V 

State Of Rajasthan12. The subordinate authority didn't publish the law made by it. Subordinate 

authority did not publish the law made by it. The petitioner challenged the unnecessary policy of 

administrative secrecy on account of the violation of the natural justice.  The Supreme Court 

pronounced that the publication was very important.  

• Consultation  

Consultation implies while making the law, the subordinate authorities will counsel with the people 

whose interests influenced by such subordinate legislation. It is one of the measures to check and 

control the subordinate enactment. It is a significant safeguard against abuse of the administrative 

power by the subordinate legislation. The intrigued people can attempt to get the fundamental 

adjustments the draft of the law. In Re: Delhi Laws Act. 1921 - Delegated Legislation (A.I.R. 1951 

S.C. 332) [Art. 143] certain, resolutions like the Delhi Laws Act. 1921, the part C States (Laws Act, 

1950), had given that, by warning in the Official Gazette, the Provincial Government may stretch 

out to specific domains, a legislation which was in power in any part of India. The principle question 

to be chosen for this situation was whether the forces given on the official to reach out to specific 

regions laws which were in power in different pieces of India would not amount to delegated 

legislation which was beyond the powers of the legislatures. A reference was made to the Supreme 

Court under Art. 143. It was fought, for the benefit of the President, that an authoritative position, 

regardless of whether sovereign or subordinate, could delegate its capacity, gave such delegation 

stood the accompanying three tests, viz –  

a) it must have appointment in regard of a subject which is inside the extent of the administrative 

intensity of the designated body.  

 
12 Harla V State Of Rajasthan; AIR 1951 SC 468 
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b) Such intensity of appointment ought not to be prohibited by the instrument by which the 

authoritative body is crated. 

c) It ought not to make another administrative body having similar powers and releasing a similar 

capacity which it has. 

 

ULTRA VIRES WITH REFERNCE TO JUDICIAL REVIEW 

An authority which initially had jurisdiction but exceeded it and hence its action would be considered 

illegal. This occurs in following situation: 

(I) continue to exercise jurisdiction despite occurrence of an event ousting jurisdiction. 

(II) entertaining matters outside its jurisdiction. 

Under this doctrine of ultra vires and judicial review, Supreme Court vested exclusive original 

authorities to state any legislation to be null and void. The legislation must be in question that it was 

made in excess of powers conferred by parliament or any authority or any person by law or under 

constitution. Similar powers were with Supreme Court of states of America. Whereas power of 

judicial came from supreme court of Ghana by Constitution Of Ghana. In the case of Marbury V 

Madison13 .united states of America decided that Constitution will be supreme law of America and 

any law which will be found to be inconsisitent with any provision of constitution will considered to 

be void. The constitution consists of vested power of judicial review in all enactments and legislation 

in Supreme Court. The appointment of chief justice are all part of constitution and each 

administrative authority performing its power must be authorized in democratic manner as 

prescribed in constitution 

The Doctrine of Ultra vires was discuss in the landmark case decided by the Supreme Court of India 

through it’s judgment in Chamarbaugwalla v Union14 “The real question is whether what remains is 

so inextricably bound up with the part declared invalid that what remains cannot independently 

survive or, as it has sometimes been put, whether on a fair review of the whole matter it can be 

assumed that the legislature would have enacted what survives without enacting the part that is ultra 

vires at all.” Ultra vires is considered to be general law of land which includes common law. On such 

a view ultra vires doctrine is no longer just based on legislative intent. It clearly becomes vehicle 

through which common law makes its controls over administration.  

It is well-settled that any enactment made in excess of the powers gave on the legislature by the 

Constitution which is conflicting with any provision of the Constitution, wouldbe announced a 

nullity by the Supreme Court in the exercise of its power of judicial review under Article 13 of the 

Constitution. What is the extent of the court's power of judicial power of enactment under Article 13 

In A.K Gopalan Vs State Of Madras15 (Arts.19,21 And 22) The significant issues were considered 

by the Supreme Court in the landmark case of Gopalan. The petitioner in this case was given 

imprisonment but it was set aside in an appeal.. From that point, he was confined under the provisions 

of Madras local act. During such confinement, he was presented with a request made under Sec. 3 

(1) of the Prevention Detection Act, 1950. The validity was challenged by petitioner on several 

grounds. The most significant grounds were that the Act violated the provisions of Arts. 19 and 21. 

He appealed for writ of habeas corpus. The contentions arguments of petitioner were accompanying: 

(1) that the applicant, a native of India, reserved the right to move freely throughout the domain of 

India [Art. 19(d)]. The privilege of the petitioner must be limited under clause 5 of the article. The 

 
13 Marbury V Madison; 1 Cranch 137 2 L Ed 60 
14 Chamarbaugwalla v Union; (1957) SCR 874 
15 A.K Gopalan Vs State Of Madras; A.I.R 1950 S.C. 27 
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prevention detention Act was not the law envisioned under clauses 5 of art 19. Under Art. 21, no 

person could be deprived of his life or personal liberty “except according to procedure established 

by law. “word “law” used her, the petitioner contended, was not used in the sense of State made or 

enacted law, but it was equivalent to the principles of natural justice. The Preventive Detention Act, 

which allowed detainment without preliminary, was in opposition to the standards of normal equity, 

and subsequently, it violated Art.21 of the Constitution. (3) Art.22 of the Constitution allowing 

preventive detainment was constrained by Art.21. The Supreme Court set out the accompanying 

standards: (1) Art.19 has no application to an enactment managing preventive or reformatory 

detainments as its direct object. Thus, a law with reference to Art.21 can't be tested on the ground 

that it abuses Art.19. (2) It isn't right to peruse Art.19 (1) (d) as dealing a similar subject as Art.21 

(d) is entirely different from the right to personal liberty referred to in Act.21 Hence Art.21 is not 

controlled by Art.19. The decision, for the first time, made it clear that the right to personal freedom 

was subject to legislative control and always to judicial review. Ultra vires as a ground for judicial 

review of admin action. Basically ultra vires means beyond the powers and determination of this 

gives critically examination of relevant section of statute and this doctrine in various ways. 

• Constitutional ultra vires 

This shows constitution supremacy in countries here there is written constitution. It also displays 

inconsistency rule. Under this doctrine it is held that power which is given to authority is in excess. 

This was in decided in case of DOBERTY V. BALEWA in which court stated that power which is 

conferred on Prime minister by the Parliament by Constitution and Tribunals of Inquiry act 1961 

was considered to be excess of constitution. 

• Substantive ultra vires 

This basically occurs in a situation when any act performed or powers functioned by administrative 

authorities or agents are excess powers which is conferred by statute or it anyway violates 

constitutional or statutory provisions. It can be expressed in terms of want of excess of jurisdiction 

(No legitimate backing, move made by an inappropriate individual or body, ill-advised arrangement 

or constitution of the body approved to act, activity taken in regard of an wrong person or subject 

matter and burden of a improper order or punishment by the individual or body approved to act). Pay 

heed that a city organization have and practices the accompanying forces 

(a) Those allowed in express words  

(b) Those essential or decently inferred or coincidental to the forces explicitly allowed and  

(c) Those fundamental to the achievement of the pronounced items and motivations behind the 

organization not just helpful however vital. 

• Abuse of powers 

The courts will mediate not exclusively to prevent power being surpassed however to avert their 

being abused. This is control of improper exercise of power. Exercise of power for an inappropriate 

reason for existing isn't permitted, regardless of if the act is prima facie lawful. Exercise of power 

must take into account all the relevant considerations. 

This is considered to be a rule where party is precluded to deny that the existence of some facts 

which were previously asserted by him and on which other party had been relying to his detriment. 

It may be considered to be words, conduct any writing which was made negligently, carelessly, 

fraudently or innocently. If any statement is of an existing fact then this principle could be applied 

to prevent any public authority from exercising discretion vested in them by any statute. 
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ULTRA VIRES DOCTRINE AND JUDICIAL REVIEW WITH RESPECT TO 

ADMINSTRATIVE APPEAL 

Any action taken by administrative officer or a administrative agency, affected person is not satisfied 

then that affected person has right to approach supreme court for appeal. This is known as 

administrative appeal. This comes under Article 323(A) and 323(B) and these article specifically 

comes under Indian constitution and considered to be powers of administrative officer. so according 

to this art. Parliament passed an act Adminstrative Tribunal Act, 1985. Under section 28 of this act  

1.) Whatever function is performed by any tribunal or officer is considered to be final decision 

and high court has no power to judicial review. In the case of Sampath Kumar V Uoi16 two issues 

were framed before Supreme court of India 

(A) Whether exclusion of judicial review of high court is valid 

(B) Whether tribunal is considered to be equivalent to the high court. 

Justice Bhagwati observed that  

1. Exclusion of judicial review of high court under article 226 and Art. 227 is clearly 

violation of basic structure doctrine of our constitution. So court held exclusion of 

judicial review not a valid one 

2. Tribunal is always considered to be a substitute and not equivalent. 

The court held that 2nd issue is not valid as tribunal is not as considered equivalent to high 

court. Decision taken by administrative officers, tribunal is always below the high court. 

After this case parliament introduced a new act Central Adminstrative Tribunal (CAT) so whatever 

decisions taken by tribunal will be considered final and court has no right or power to review it.This 

issue was raised in the case of L Chandra Kumar V Uoi17 

2 issues were raised 

1. Whether this act was true 

2. If it is true then administrative officer perform their power arbitrarily and discriminatory 

power. 

Thus court held that judicial review is basic feature of structure and any other authority 

referring to administrative officer cannot destroy basic structure of doctrine by giving arbitrary 

decision or decision excess of powers. 

2.)   Section 28 of Administrative tribunal act, 1985, section 2(d) of Article 323(A) and section 3(d) 

of Article 323(B) considered as ultra vires and struck down the effect of these clauses and this section, 

because ultra vires is the basic structure of doctrine. 

3.)    Court held that tribunal cannot act as equivalent to high court and Supreme Court and whatever 

decision given by tribunal. That decision will be scrutinized by the court. 
 

CONCLUSION 

At fundamental level judicial review is concerned with public accountablity. It ensures that public 

power is validly exercised according to norms and principles which are well established and modern 

ultra vires doctrine caters to such requirement.  

It is to be given equal importance that judicial standards not become a restrain on progressive 

administrative decision making. As Lord Scarman quoted 

“Judicial review is a great weapon in the hands of judges; but the judges must observe the 

constitutional limits set by our parliamentary system on their exercise of the beneficent power”. 

 
16 Sampath Kumar V Uoi; 1987 SCR (3) 233 
17 L Chandra Kumar V UOI; 1997 (2) SCR 1186 
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Ultra vires could be perceived to be mechanism which will maintain a balance between judicial review 

and accountability as the very same time. This doctrine employs norms and principles which are well 

established as yardstick of judicial review. This confer discretion on judges to determine what are the 

norms and principles of good administration and such discretion would always be subjected to be 

controlled by generally accepted standards. 
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ANALYSIS OF RPO REGULATIONS ACROSS INDIA 

- Masoom Agrawal1 

 

ABSTRACT 

Renewable Purchase Obligation is basically a mechanism obliging the SERC’s (State Electricity 

Regulatory Commission) to purchase some amount or percentage of power from renewable energy 

sources. RPO is implemented across the country to create a demand for renewable energy sources. 

Renewable Purchase Obligation consists of 2 categories i.e. Solar and Non-Solar. Under the solar 

obligation, every state in India has announced a particular percentage of solar energy as a part of 

Renewable Purchase Obligation. It is applied for net 3 financial years in the state. Renewable 

Purchase Obligations are enforced on 3 categories of consumers- 1. Open Access Consumers; 2. 

Distribution Licensees; 3. Captive Consumers. RPO has been a major driving force to promote 

usage of renewable energy in India. But, SERCs i.e. State Electricity Regulatory Commissions 

defined various RPO Regulations which may create a neutral and favourable growth in the 

renewable energy sector. Applicable rules also provide for the purchase from the National Load 

Dispatch Center of renewable energy certificates (RECs) instead of the acquisition of renewable 

energy by binding institutions. RPO enforcement is hampered by constraints on RECs (Renewable 

energy certificates) trading. Renewable power manufacturers sell electricity at the price of standard 

energy to distribution licensees and recover the price of the equilibrium by selling RECs                   

to other binding companies so that they can fulfill their RPOs. RECs serve as a replacement for 

renewable energy physical procurement and assist compulsory entities in planning and tapping on 

favorable market circumstances. 

Key Words: Renewable Purchase Obligations, Renewable Energy Certificates, State Electricity 

Regulatory Commission, Solar, Non-Solar. 

 

INTRODUCTION 

The electricity industry is undergoing significant development and expansion; the focus is on 

sustainable access to energy for all, competitive bidding, auction, energy efficiency & increased 

dependence upon the renewable energy. The objective is underway to achieve 175 Gigawatt of energy 

from Renewable Energy sources by 2022. The sharp decrease in solar and wind technology prices in 

the last few years by around 52% remained in the year 2015 in comparison to 60% in 2010 (in terms 

of kWh) has resulted in shift in comparative importance of sources of energy.  

This change in India's energy mix is the combination of different variables that constitute of supportive 

incentives, governmental policies, growth of technology and infrastructure, investment promotion, & 

transition to solar energy bidding which is competitive.2 Over the years, various policy initiatives and 

regulations such as feed-in tariffs, renewable energy certificates (RECs), generation-based incentives 

(GBIs), JNNSM (Jawaharlal Nehru National Solar Mission), ADs (accelerated depreciation), and 

renewable purchasing obligations (RPOs) have helped to address major constraints in the country's 

deployment of renewable energy. This research paper provides an overview of regulatory framework 

which mandates RPO compliance & its analysis with respect to various states in India. 

 
1 Student, BA. LLB., School of Law, UPES, Dehradun 
2 Clarification on Orders related to Renewable Purchase Obligation, Powermin (Sept. 14, 2019, 12:11 AM), 

https://powermin.nic.in/sites/default/files/webform/notices/Clarification_on_Orders_related_to_Renewable_Purchase_O

bligation_dated.pdf 

https://powermin.nic.in/sites/default/files/webform/notices/Clarification_on_Orders_related_to_Renewable_Purchase_Obligation_dated.pdf
https://powermin.nic.in/sites/default/files/webform/notices/Clarification_on_Orders_related_to_Renewable_Purchase_Obligation_dated.pdf
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Renewable Purchase Obligation is basically a mechanism obliging the SERC’s (State Electricity 

Regulatory Commission) to purchase some amount or percentage of power from renewable energy 

sources. To create demand for renewable energy sources, RPO is introduced across the country. 

Renewable Purchase Obligation consists of 2 categories i.e. Solar and Non Solar. As part of the 

Renewable Purchase Obligation, each state in India has declared a specific percentage of solar energy. 

It is applied for net 3 financial years in the state. Renewable Purchase Obligations are enforced on 3 

categories of consumers- 1. Open Access Consumers; 2. Captive Consumers; 3. Distribution 

Licensees. 

To promote energy usage in India, Renewable purchase obligations has been a major driving force. 

SERC (State Electricity Regulatory Commission) identified renewable purchasing obligations to 

create a positive and neutral growth in the renewable energy sector. 

Applicable rules also provide for the purchase from the National Load Dispatch Center of renewable 

energy certificates (RECs) instead of the acquisition of renewable energy by binding institutions. RPO 

enforcement is hampered by constraints on RECs (Renewable energy certificates) trading.3 Renewable 

power manufacturers sell electricity at the price of standard energy to distribution licensees and recover 

the price of the equilibrium by selling RECs to other binding companies so that they can fulfil their 

RPOs. RECs serve as a replacement for renewable energy physical procurement and assist compulsory 

entities in planning and tapping on favourable market circumstances. 

 

REC (RENEWABLE ENERGY CERTIFICATION) 

Renewable Energy Certificates are aimed to resolve the mismatch of Renewable Purchase Obligation 

requirements as well as renewable energy resources in the States. Entities obligated can fulfil their 

Renewable purchase obligations by purchasing Renewable Energy Certificates i.e. RECs. These are 

traded on PXIL (Power Exchange of India Ltd) and IEX (Indian Energy Exchange).4 

There are two categories of RECs in line with RPOs– Solar & Non-Solar. Solar Renewable Energy 

Certifications includes both CSP and PV technologies while Non-solar Renewable Energy 

Certifications includes renewable energy technologies such as wind, cogeneration, small hydro, 

biomass and biofuel. Solar RECs are traded only on last Wednesday of every month. 

Central Electricity Regulatory Commission (CERC) has fixed a forbearance and floor price in order 

to provide for minimum certainty on Renewable Energy Certificate prices for the period upto 2017, 

between which Renewable Energy Certifications can be traded.5 Forbearance Price is Rs 13400/- per 

MegaWatt and Floor Price is Rs 9300/- per MegaWatt. Forbearance price is the penalty for non-

fulfillment of the Renewable Purchase Obligations. 

3 categories of Solar Projects that are eligible for Renewable Energy Certifications are: 

1. Captive Consumption Projects (Self-Use) – Eligible for REC only if concessions in banking 

charges, wheeling and transmission charges, electricity duties were not availed. 

 
3 Centre sets renewable purchase obligation for FY22 at 21%, The Hindu- Business Line (Sept. 15, 2019, 1:45 PM), 

https://www.thehindubusinessline.com/news/centre-sets-renewable-purchase-obligation-for-fy22-at-

21/article24175501.ece 
4 Supra Note 4 
5 Renewable Purchase Obligation (RPO), Reconnect Energy (Sept. 26, 2019, 4:15 PM), 

http://reconnectenergy.com/blog/category/rec-mechanism-india/renewable-purchase-obligation-rpo/ 

https://www.thehindubusinessline.com/news/centre-sets-renewable-purchase-obligation-for-fy22-at-21/article24175501.ece
https://www.thehindubusinessline.com/news/centre-sets-renewable-purchase-obligation-for-fy22-at-21/article24175501.ece
http://reconnectenergy.com/blog/category/rec-mechanism-india/renewable-purchase-obligation-rpo/
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2. Power Purchase Agreement with distribution licensee – PPA at average power purchase cost 

(APPC) with local distribution company as determined by State Electricity Regulatory 

Commission. Power Purchase Agreement are not eligible for preferential tariffs. 

3. Selling to open access customers – Sale at market price, this is also accepted with all wheeling and 

transmission charges due to DISCOM / transco.6 

 

REGULATIONS RELATED TO RPO AND ITS IMPORTANCE 

Electricity Act 

Section 86(1) (e) of the Electricity Act requires the State Commission to fulfill, inter alia, the following 

role i.e. ' Promoting the generation and cogeneration of electricity from renewable sources of energy 

by offering appropriate steps for grid connectivity and the sale of electricity to any individual and also, 

specifying, for the procurement of electricity from this kind of sources, a proportion of the total 

electricity consumption in the distribution licensee's region.' In addition, a penalty has been imposed 

under the existing Section 142 of the Electricity Act for non-compliance with any rules, regulations or 

provisions of the Electricity Act- "......... this person has to pay a penalty of not more than one lakh 

rupee for each infringement and, in the event of a continuing failure, an additional penalty not more 

than six thousand rupees for each day during which the infringement persists after the contravention 

of the first direction."7 

Tariff Policy 

The following instructions have been provided under Paragraph 6.4 (Renewable sources of energy co-

generation and generation from renewable energy sources) of the Tariff Policy (as modified in 2016): 

1. The Appropriate Commission is obligated to fix a minimum proportion of the entire electricity 

consumption of the distribution licensee's area for the acquisition of energy from renewable 

sources of energy, taking into consideration the accessibility of such resources and their effect on 

retail tariffs. 

2. The cost of purchasing renewable energy shall be considered when setting a tariff by State 

Electricity Regulatory Commissions (SERCs). The long-term growth of RPOs will be established 

MOP consulting with Ministry of New & Renewable Energy (MNRE).8 

3. Co-generation of renewable energy from sources other than renewable energy sources shall not be 

omitted from the applicability of Renewable Purchase Obligations. 

4. SERCs shall set a minimum ratio for the procurement of solar energy from the date of 

implementation of the policy to touch 8% of total energy consumption, including Hydro Power, 

by March 2022 or from time to time as approved by the Central Government. 

5. Distribution Licensees shall, subject to a tariff decided by the Appropriate Commission pursuant 

to Sec. 62 of Electricity Act,2003, procure 100% of the power produce all waste-to-energy projects 

in the State in the ratio of acquisition of energy from all sources. 

6. Appropriate Commission can provide for an appropriate regulatory framework to encourage such 

other developing technologies of renewable energy by prescribing a distinct technology-based 

REC multiplier (i.e. providing a greater or smaller number of Renewable Energy Certificates to 

 
6 Supra Note 6 
7 RPO, Shan Solar (Sept. 26,2019, 5:58 PM), http://www.shansolar.com/rpo/  
8 Supra Note 8 
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developing technologies at same level generation). Similarly, given the shift in costs of renewable 

energy technologies over a period, the Appropriate Commission can prescribe a vintage-based 

Renewable Energy Certificate multiplier (i.e. a greater or smaller number of RECs are granted for 

the same level of generation-oriented on the year in which plant is commissioned).   

7. The Central Commission should specify the rules for the pricing of fragmentary power, particularly 

from renewable sources of energy, where such acquisition is not via competitive bidding. The 

tariffs laid down by Central Electricity Regulatory Commission shall function as a threshold for 

that particular category.   

8. In order to encourage renewable energy sources, any energy generating company wishing to 

establish a coal / lignite-based heat producing plant after a given deadline shall be needed to 

establish such renewable energy generation capability or to purchase and supply RE equal to that 

capability as specified by the CG at different time periods after owing discussion with stakeholders. 

For sale, renewable energy generated by each generator and its thermal generation may be bundled. 

In the event that the obligated entity acquires this renewable energy, the State Electricity 

Regulatory Commissions (SERC) will find the organization to have complied with the Renewable 

Purchase Obligation to the level of the power purchased from such RE generating facilities.   

9. To further encourage renewable energy sources, no transmission losses or inter-state charges may 

be imposed until such time as the production of electricity produced from wind and solar energy 

sources can be verified by the central government by transmission between the state selling 

network.9 The Renewable Energy Certificate process was centered on the basis that the generation 

of Renewable Energy involves the reduction of certain environmental traits, such as greenhouse 

gases, apart from the generation of electricity. Renewable Energy generator can therefore offer two 

distinct products on the basis of renewable energy generation, environmental attributes and 

electricity, in the form of Renewable Energy certificate. One Renewable Energy Certificate would 

be served to the generator of Renewable Energy for 1 megawatt hour (MWh) of electrical energy 

fed into the grid. The generator of Renewable Energy could also sell the electricity to the 

distribution company and related Renewable Energy Certificates to the other obligated entity 

within or outside the State. The Renewable Energy Certificate system would allow obligated 

companies in any State to acquire Renewable Energy Certificates produced in any State in India 

and surrender the same in order to meet its Renewable Purchase Obligation targets. Thus, the 

Renewable Energy certificate process was intended to address the scarcity problems of Renewable 

Energy sources in some States that had insignificant Renewable Purchase Obligation targets in 

view of the State's limited potential related to Renewable Energy.10 

National Action Plan for Climate Change 

India launched NAPCC in 2008 to mitigate climate change and the same had eight missions. It was 

launched due to voluntary commitments made under UNFCCC by India to reduce its intensity of 

carbon emissions by 20-25% till 2020 in comparison to 2005. National Action Plan for Climate Change 

(NAPCC) includes: 

1. National Solar Mission with a target to install 1 lakh MegaWatt solar power capacity by 2022 

and,  

2. National Mission for Enhanced Energy Efficiency used as a regulatory instrument by introducing 

perform, achieve and trade scheme to reduce particularly some specific kind of energy 

 
9 What are Renewable Purchase Obligations and how to effectively meet RPO targets?,  Financial Express (Sept. 19, 2019, 

6:59 PM), https://www.financialexpress.com/opinion/what-are-renewable-purchase-obligations-and-how-to-effectively-

meet-rpo-targets/1374927/ 
10 RPO, Mahaurja (Sept. 20, 2019, 1:15 AM), https://mahaurja.com/meda/data/rporec/FAQ%20RPO.pdf 

https://www.financialexpress.com/opinion/what-are-renewable-purchase-obligations-and-how-to-effectively-meet-rpo-targets/1374927/
https://www.financialexpress.com/opinion/what-are-renewable-purchase-obligations-and-how-to-effectively-meet-rpo-targets/1374927/
https://mahaurja.com/meda/data/rporec/FAQ%20RPO.pdf
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consumption in industries which are energy intensive with the market based mechanism which is 

utilized to improve cost effectiveness by excess energy saving certification which can be traded 

on IEX etc. so that these units can use them to meet their compliance requirements. Financial 

penalty as per Energy Conservation Act, 2001 is levied on units which did not meet their targets 

through purchase of energy saving certificates or through their own actions. 

In view of the above, it is observable that one of the important communiques could be observed to 

increase the share of Renewable Energy in the country's total electricity consumption. National Action 

Plan for Climate Change i.e. NAPCC sets a target of 5 percent for the acquisition of Renewable Energy 

generated electricity for 2009-10 compared to the current level of around 3.5 percent. This goal was 

to increase by 1 percent/ year over the next 10 years, i.e. the NAPCC contemplated to make Renewable 

Energy upto 15 percent of India's energy mix by 2020. Furthermore, in 2011, the National Solar 

Mission provided that- SERCs have to reserve a minimum proportion for the purchasing of solar power 

which has gone up to 0.25% by the end of 2013 and will go furthermore to 3% by 2022 ' within the 

percentage thus made applicable. 

 

CURRENT SERC RPO FRAMEWORK IN INDIA ACROSS VARIOUS STATES 

 

BIHAR 

Obligated 

Entities  

 
 

Procurement Consequences 

of Default  

 

Reporting 

Mechanism 

Target 

Distribution  

 Licensee  

 

Compulsory 

procurement of 

one hundred 

percent power 

generlated 

through state's 

waste to energy 

plants by 

Distribution 

licensee. 

Obligated entity 

may be directed 

by the 

Commission to  

deposit into a 

separate fund:  

• Amount 

determined by 

the 

Commission 

for shortfall in 

Renewable 

Purchase 

Obligation 

units. 

• Forbearance 

price  

 

Quarterly status 

shall be 

submitted by the 

State Agency to 

the Commission 

with respect to 

compliance of 

RPO by the 

entities 

obligated.  

 

Non-solar:  

2016-17:5%  

2017-18: 5.50%  

2018-19: 6%  

2019-20:6.75%  

2020-21: 7.50%  

2021-22: 9%  

Solar:  

2016-17: 1.50%  

2017-18: 2.25%  

2018-19: 3.25%  

2019-20: 4.75%  

2020-21: 6.75%  

2021-22: 8%  

TOTAL:  
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2016-17: 6.50%  

2017-18: 7.75%  

2018-19: 9.25%  

2019-20: 11.50%  

2020-21: 

14.25%11 

  An officer can be 

empowered by 

the Commission 

to acquire the 

number of 

certificates 

required to the 

extent of the 

shortfall from 

the power 

exchange for 

fulfilling the 

obligations out 

of the fund. 

Under Section 

142 of the 

Electricity Act, 

such entity will 

also be liable for 

the penalty.  

 

  

Open Access 

Consumer  

    

Captive power 

plants owned by 

consumer To the 

extent of 

Renewable 

Energy material 

in the bundled 

power, 

Renewable 

Energy acquired 

by bundled 

power shall 

qualify for 

    

 
11Analysis of state-wise RPO Regulation across India, Ministry of new and renewable energy (Oct. 07, 2019, 3:31PM),  

https://mnre.gov.in/file-manager/UserFiles/Solar%20RPO/analysis-of-state-RPO-regulations.pdf 

https://mnre.gov.in/file-manager/UserFiles/Solar%20RPO/analysis-of-state-RPO-regulations.pdf
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Renewable 

Purchase 

Obligation 

compliance. 

 

DELHI 

Obligated 

Entities 

Procurement Consequence

s of Default  

Reporting 

Mechanism 

Pricing & 

Open Access 

Priority 

Target 

Captive plants 

owned by 

consumers 

consume 

electricity 

generated 

through 

conventional 

captive plant 

with a 

capability of 1 

Megawatt. 

As per the 

draft 

regulation, 

100% 

procurement 

of electricity 

generation 

from waste to 

energy plants 

in the state on 

behalf of 

distribution 

licensee is 

compulsory. 

Such purchase 

shall be at the 

tariff decided 

by the 

Commission 

in the 

proportion of 

their 

procurement 

of energy 

from all 

suppliers, 

including 

their own. 

Obligated 

entity may be 

directed by the 

Commission 

to deposit in a 

different fund: 

• Amount 

determined 

by the 

Commissi

on for 

shortfall in 

Renewable 

Purchase 

Obligation 

units. 

• Forbearanc

e price  

Quarterly 

status shall be 

submitted by 

the State 

Agency to the 

Commission 

with respect 

of compliance 

of Renewable 

Purchase 

Obligation by 

entities 

obligated. 

As per the 

draft 

regulation, the 

state agency is 

required to 

also report for 

the matters 

related to 

capacity 

generation, 

addition and 

purchasing of 

electricity 

form sources 

of renewable 

energy and to 

post the report 

of progress on 

its own 

website.  

Priority  

Person 

generating 

electricity 

from 

Renewable 

Energy 

sources has  

open access 

related 

priority as 

well as 

connectivity 

with the 

transmission 

or the 

distribution 

system 

irrespective of 

the installed 

capacity. 

 

 

 

 

 

 

 

 

Solar  

2016-17: 

0.35%  

Draft Order:  

2017-18: 

4.75%  

2018-19:  

6.75%  

2019-20:  

8.75%  

Total:  

2016-17: 9%  

Draft Order:  

2017-18: 

14.25%  

2018-19:  

17%  

2019-20:  

19.75%12 

 

 
12  Sushma U N, India is forcing large power consumers to use more renewable energy, Quartz India (Oct. 2, 2019, 5:22 

PM), https://qz.com/india/1307648/india-is-forcing-large-power-consumers-to-use-more-renewable-energy/ 

https://qz.com/india/1307648/india-is-forcing-large-power-consumers-to-use-more-renewable-energy/
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  An officer can 

be 

empowered 

by the 

Commission 

to acquire the 

number of 

certificates 

required to the 

extent of the 

shortfall from 

the power 

exchange for 

fulfilling the 

obligations 

out of the 

fund. 

Under Section 

142 of the 

Electricity 

Act, such 

entity will 

also be liable 

for the 

penalty. 

 

 Pricing 

There is an 

option for 

following the 

tariff pricing, 

which can be 

specified in 

technology 

specific 

regulations of 

the Central 

Commission,  

OR 

Renewable 

Energy 

Certification 

mechanism 

for pricing of 

project 

generated 

electricity. 

  

 

GUJARAT 

 

Obligated 

Entities  

Procurement   Consequences of 

Default  

Reporting 

Mechanism  

Target  
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Captive plants 

owned by 

consumers who 

consume 

electricity 

generated 

through 

conventional 

captive plant with 

a capability of 5 

Megawatt.  

Obligation 

does not exist. 
13 

 Obligated entity 

can be directed by 

Commission for 

depositing  into a 

different fund:  

• Amount 

determined by 

the Central 

Commission 

for shortfall in 

Renewable 

Purchase 

Obligation 

units. 

• Forbearance 

price  

State Agency has 

to create 

frameworks for 

delivery of 

progress report 

quarterly with 

regard to RPO 

enforcement to 

responsible 

agencies. 

- 

   The Commission 

may allow an 

officer to obtain 

the required 

number of 

certificates from 

power exchange 

to the extent of 

the deficiency in 

meeting the 

obligations out of 

the fund's sum. 

  

 

MAHARASHTRA 

 

Obligated 

Entities  

Procurement  Consequence

s of Default  

Reporting 

Mechanism  

Pricing & 

Open Access 

Priority  

Target  

 
13 Supra Note 12 
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Distribution 

Licensee  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

No obligation  Obligated 

entity may be 

directed by the 

Commission 

to  

deposit into a 

separate fund:  

• Amount 

determined 

by the 

Commissio

n for 

shortfall in 

Renewable 

Purchase 

Obligation 

units, 

Regulatory 

charges of 

RPO 

separately 

with 

respect to 

non-solar 

and solar 

RPO.  

• Obligated 

entities 

have to 

create and 

maintain 

the fund. 

This shall 

be 

maintained 

by state 

agency if 

the entity 

which is 

obligated is 

not a 

distribution 

licensee. 

The State 

Agency have 

to submit to 

the Central 

Commission 

quarterly 

status with 

regard to 

enforcement 

by authorized 

agencies with 

the Renewable 

Purchase 

Obligation. 

Pricing-Tariff 

structure & 

some other 

requirements 

as per CSERC 

Regulations, 

2012 (T&Cs 

for deciding 

the tariff for 

generation & 

other related 

issues for the 

electricity 

which is 

generated by a 

plant which is 

based on 

renewable 

energy 

sources)  

OR process for 

renewable 

energy 

certification 

for the price of 

electricity 

generated by 

the venture.  

Non-solar  

2016-17: 

10%  

2017-18: 

10.50%  

2018-19: 

11%  

2019-20: 

11.50%  

Solar  

2016-17:1%  

2017-18:2%  

2018-19: 

2.75%  

2019-20: 

3.50%  

Total:  

2016-17: 

11%  

2017-18: 

12.50%  

2018-19: 

13.75%  

2019-20: 

15% 14 

 
14 Sushma U N, India is forcing large power consumers to use more renewable energy, Quartz India (Oct. 2, 2019, 5:22 

PM), https://qz.com/india/1307648/india-is-forcing-large-power-consumers-to-use-more-renewable-energy/ 

https://qz.com/india/1307648/india-is-forcing-large-power-consumers-to-use-more-renewable-energy/
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Open Access 

Consumer  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 An officer can 

be empowered 

by the 

Commission 

to acquire the 

number of 

certificates 

required to the 

extent of the 

shortfall from 

the power 

exchange for 

fulfilling the 

obligations 

out of the 

fund. 

Under Section 

142 of the 

Electricity 

Act, such 

entity will 

also be liable 

for the 

penalty. 
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Captive power 

plants owned 

by consumer 

     

 

ODISHA 

 

Target  Obligated 

Entities  

Procurement  Consequences of 

Default  

Reporting 

Mechanism  

Non-solar  

2017-18: 4.50%  

2018-19: 5%  

2019-20: 5.50%  

Solar  

2017-18: 3%  

2018-19: 4.50%  

2019-20: 5.50%  

Total:  

2017-18: 7.50%  

2018-19: 9.50%  

2019-20: 11% 15 

Distribution 

Licensee  

 

 

 

No obligation  Obligated entity 

may be directed 

by the 

Commission 

which is 

deposited into a 

separate fund:  

• Amount 

determined by 

the Central 

Commission 

for shortfall in 

Renewable 

Purchase 

Obligation 

units. 

• Forbearance 

price. 

The State Agency 

shall submit to the 

Commission 

quarterly status 

with respect to 

enforcement by 

designated 

agencies with the 

Renewable 

Purchase 

Obligation. 

 Open Access 

Consumer 

   

 
 

CHALLENGES AND POSSIBLE SOLUTIONS 

 

Implementation of Renewable Purchase Obligations goals, given State Electricity Commissions, is 

low. The government has introduced Renewable Purchase Obligations Enforcement Cell to manage 

Renewable Purchase Obligations compliance issues with governments, Central Electricity Regulatory 

Commission and State Electricity Regulatory Commissions.16 

To meet the ambitious goals of renewable energy, conditions are placed on the certain entitlements to 

purchase power from renewable energy sources through different state electricity regulatory 

commissions (SERCs) based on the particular ability of each country for renewable energy. Identified 

 
15 Analysis of state-wise RPO Regulation across India, Ministry of new and renewable energy (Oct. 07, 2019, 3:31PM),  

https://mnre.gov.in/file-manager/UserFiles/Solar%20RPO/analysis-of-state-RPO-regulations.pdf 
16 Powermin (Oct. 1, 2019, 8:54 PM), https://powermin.nic.in/sites/default/files/webform/notices/RPO_trajectory_2019-

22_Order_dated_14_June_2018.pdf 

https://mnre.gov.in/file-manager/UserFiles/Solar%20RPO/analysis-of-state-RPO-regulations.pdf
https://powermin.nic.in/sites/default/files/webform/notices/RPO_trajectory_2019-22_Order_dated_14_June_2018.pdf
https://powermin.nic.in/sites/default/files/webform/notices/RPO_trajectory_2019-22_Order_dated_14_June_2018.pdf
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as the Renewable Purchasing Obligations, utilities engaged in power distribution activities, proprietary 

power plants & major users of electricity are required to purchase a particular amount of their 

sustainable energy requirements to fulfill these conditions. Appropriate laws often provide for the 

procurement from the National Load Dispatch Center of renewable energy certificates (RECs) instead 

of the purchasing of renewable energy by contractual agencies. Nonetheless, meeting RPO goals is a 

problem, with 16 states and Union Territories in 2016-17 reaching fewer than Sixty percent of their 

respective RPOs. Unfortunately, many states have failed to enforce their propensity in their RPO 

targets. The RPO regime's success depends on strict adherence, which relies on implementation in 

effect.  

RPO compliance is hindered by limits on RECs trading. Renewable energy developers sell electricity 

at price of the conventional energy to transmission licensees & recover cost of the surplus by selling 

RECs to other contractual organizations so that they can reach their RPOs. RECs act as a replacement 

for renewable energy material procurement and aid mandatory agencies prepare & tap on market 

conditions which are favourable.17 

Trading of Renewable Energy Certificates was halted in 2017 because of a Supreme Court judgment 

arising from the Central Electricity Regulatory Commission (CERC) controversy about price change. 

Although trade was consequently legalized in non-solar Renewable Energy Certificates, trading in 

solar Renewable Energy Certificates remained forbidden until earlier this year. Several binding bodies 

related their deficiencies to the RPO goals take halt in sale and purchase of solar regulatory electricity 

commissions. As a consequence, companies have requested permission from SERCs to bring forward 

their deficit in solar commitments.18 In May 2018, Central Electricity Regulatory Commission 

explained that, according to the order of the Apex Court of India, dealing in non-solar and solar RECs 

could be carried out complying to Central Electricity Regulatory Commissions floor price or 

forbearance rate (floor price is the minimum price at which a Regulatory Electricity Commission could 

be traded) sale purchase of an electricity exchange; forbearance price is the maximum price). 

State Electricity Regulatory Commission In many cases, we noticed the mitigating factors that 

mandatory agencies put forward and allowed them to achieve their deficit and lenient RPO goals, 

which resulted in lack of consistency later. Ultimately, MERC released some of the recommendations 

in 2018. In one request, Maharashtra State Electricity Distribution Company Ltd (MSEDCL) was led 

to buy solar energy as opposed to March 2020 which was requested by MSEDCL. In this decision, 

MERC acknowledged MSEDCL's reason for failing to meet RPO goals. Nevertheless, MERC 

acknowledged that regardless of conditions, MERC's Renewable Purchase Obligation deficit risen & 

therefore forced Maharashtra State Electricity Distribution Company Ltd in any situation to reach its 

RPO targets.19 

It is apparent that, given the existence of RECs, implementation of Renewable Purchase Obligations 

goals is weak. The state recently introduced the RPO Enforcement Center, taking this into account. 

According to the notice, the Cell cooperates with the States, Central Electricity Regulatory 

Commission and State Electricity Regulatory Commission on Renewable Purchase Obligation 

operational issues, also including quarterly progress statements, and to discuss non-compliance issues 

with competent authorities. 

 
17 Powermin (Oct. 1, 2019, 9:24 PM), 

https://powermin.nic.in/sites/default/files/webform/notices/Clarification_on_Orders_related_to_Renewable_Purchase_O

bligation_dated.pdf 
18 Sushma U N, India is forcing large power consumers to use more renewable energy, Quartz India (Oct. 2, 2019, 5:22 

PM), https://qz.com/india/1307648/india-is-forcing-large-power-consumers-to-use-more-renewable-energy/ 
19 Alfred Adebare, Assessment Of Renewable Power Purchase Obligations In India, Mondaq (Oct. 6, 2019, 5:50 PM), 

http://www.mondaq.com/india/x/546712/Renewables/Assessment+Of+Renewable+Power+Purchase+Oblgatons+In+Ind

a 

https://powermin.nic.in/sites/default/files/webform/notices/Clarification_on_Orders_related_to_Renewable_Purchase_Obligation_dated.pdf
https://powermin.nic.in/sites/default/files/webform/notices/Clarification_on_Orders_related_to_Renewable_Purchase_Obligation_dated.pdf
https://qz.com/india/1307648/india-is-forcing-large-power-consumers-to-use-more-renewable-energy/
http://www.mondaq.com/india/x/546712/Renewables/Assessment+Of+Renewable+Power+Purchase+Oblgatons+In+Inda
http://www.mondaq.com/india/x/546712/Renewables/Assessment+Of+Renewable+Power+Purchase+Oblgatons+In+Inda
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Provided that the implementation of Renewable Purchase Obligation had been an issue in the past, It 

would be important to see if the intended effect would be on the Cell. However, it seems that the Cell 

has no enforcement powers and would not be binding on its guidance or instructions. Failure to meet 

Renewable Purchase Obligation goals can lead in reasonable State Electricity Regulatory Commission 

depositing Renewable Purchase Obligation administrative fees and repayment rates into a separate 

fund as decided by the applicable State Electricity Regulatory Commission.20 While most state 

regulations refer to the forbearance limit for regulatory charges, State Electricity Regulatory 

Commissions have discretion to determine the fees which is to be charged in the fund & how to use 

those fees. Some legislation allow SERCs to permit an officer to acquire the necessary RECs from the 

exchange of energy out of the sum deposited in the fund to achieve Renewable purchase obligations. 

In light of this, and further exacerbated by differences among SERCs, it might be important to see how 

the RPO Enforcement Cell facilitates enforcement with RPO goals and aims to execute them. Given 

the recent positive results of RECs trading, binding companies are expected to address their RPO 

deficiencies in order to avoid future high costs. It would be necessary to implement the RPO, In the 

long run, consumers benefit from energy and also help the government meet long-term goals. A 

concerted government initiative, a clear strategy across all State Electricity Regulatory Commissions, 

smooth trade of Regional Electricity Commissions, transparency on the position of the Renewable 

Purchase Obligation Compliance Cell, and robust and standardized compliance of Renewable 

Purchase Obligation are required to effectively achieve this aim. 

Even after renewable purchase obligations requiring a semi-annual or quarterly status to be submitted 

by specified state agencies to the State Electricity Regulatory Commission (SERCs) with regard to 

compliance by mandated entities with the Renewable purchase requirement, the federal and state 

regulators have relaxed their supervision. 

Only very few state agencies track or maintain Renewable Purchase Obligation enforcementstatus da

ta, particularly with regard to open access and consumer-generated captive power. 

Just 10 out of 29 SERCs launched proceedings to review the status of RPO enforcement. 

However, there is a significant delay in RPO enforcement review processes in undertakings as of the 

start of this year, RPO compliance monitoring was undertaken only up to the financial year of 2014 a

nd in some cases, 2012. Therefore, it is difficult to obtain detailed and updated information on 

compliance with Renewable Purchase Obligation goals by States. The 2013 study by Greenpeace India 

entitled "Powering Ahead with Renewables: Leaders and Laggards" and an audit report by the 

Comptroller and Auditor General ("CAG") in December 2015 are two sources on which much reliance 

is usually placed. A snapshot of state compliance with RPOs is as follows from these two documents 

and other public sources.21 

 (a)  State specified RPO targets not in sync with NAPCC RPO targets. According to the 

Comptroller and Auditor General (CAG) report, the RPO targets set by SERCs for 2010-11 till 2019-

20 were not compatible with NAPCC RPO targets in 22 of the 24 states surveyed for the audit; they 

were significantly lower and differed significantly from one another. Particularly, Madhya Pradesh, 

Andhra Pradesh, Jammu & Kashmir and Gujarat consistently set the targets below the NAPCC 

Renewable Purchase Obligation targets which are bare minimum. Other than 3 states, the rest of the 

states have not even set Renewable Purchase Obligation targets for the entire 10-year NAPCC era. 

 
20 What are Renewable Purchase Obligations and how to effectively meet RPO targets?,  Economic Law Practise (Oct. 8, 

2019, 7:35 PM), https://elplaw.in/leadership/what-are-renewable-purchase-obligations-and-how-to-effectively-meet-rpo-

targets/ 
21 The Renewable Energy Policy Dilemma in India: Should Renewable Energy Certificate mechanism compete or merge 

with the Feed-in-Tariff Scheme?, Harvard Kenndy School (Oct. 9, 2019, 11:55 PM) 

https://www.hks.harvard.edu/sites/default/files/centers/mrcbg/programs/cri/files/79_renewable%20energy%20certificate.

pdf 

https://www.hks.harvard.edu/sites/default/files/centers/mrcbg/programs/cri/files/79_renewable%20energy%20certificate.pdf
https://www.hks.harvard.edu/sites/default/files/centers/mrcbg/programs/cri/files/79_renewable%20energy%20certificate.pdf
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Certain states will eventually reduce their RPO targets: Rajasthan reduced its earlier RPO target from 

8.5 percent to 6 percent after achieving RPO enforcement of 5.78 percent in 2011-12. Despite 

achieving 9.59 percent of enforcement, Tamil Nadu also lowered its RPO target from 14 percent to 9 

percent. The argument that the RPO targets were minimum limits and not maximum limits were 

ignored by these states. The Ministry for New and Renewable Energy will subsequently claim that 

NAPCC RPO goals are not compulsory and that State Electricity Regulatory Commissions are to set 

RPO targets for the EA 2003.  

However, not all states set lower Renewable Purchase Obligation targets – Tamil Nadu and Himachal 

Pradesh prescribed Renewable Purchase Obligation targets that were consistently higher than NAPCC 

targets (although Himachal Pradesh set RPO targets for the complete duration of NAPCC  and also 

consistently exceeded those targets, Tamil Nadu set targets until 2015-16 only).22 According to the 

stance of the MNRE, and given the substantial differences in Renewable Purchase Obligation targets 

set by States, it is apparent that there are no specific uniform guidelines or requirements followed by 

the SERCs when setting RPO targets. 

(b)  Renewable Purchase Obligation targets specified by State were not achieved. Despite being 

lower than NAPCC goals, SERC did not achieve mandated Renewable Purchase Obligation targets 

between 2010-11 to 2013-14 by mandated entities – out of 24 states only 6 fulfilled SERC mandated 

RPOs, of which Karnataka and Himachal Pradesh (both of which had high RE potential) not only met 

SERC mandated RPOs; they exceeded NAPCC targets. While Tamil Nadu did not have a high RE 

capacity, it also surpassed NAPCC goals. Mizoram exceeded the 2011-2014 NAPCC targets while 

Arunachal Pradesh exceeded the targets of NAPCC from 2012 till 2014 . 

The failure of States to reach defined RPO targets resulted in the failure of mandatory organizations 

to make full use of the REC enforcement mechanism – only 6 States reported purchasing Renewable 

Energy Certifications to meet RPO targets, suggesting that the REC mechanism was not particularly 

successful. This certainly did not help matters that the states did not appear willing to pursue the goals 

of the Renewable Purchase Obligation. 23 In addition to this, since most State Electricity Regulatory 

Commissions refused to prescribe clear RPO goals for open access and consumers generating captive 

power, there was also some uncertainty about the applicability of RPO regulations to such customers, 

leading to a few of them challenging RPO regulations on them.24  

(c)  No effective monitoring and enforcement of RPO targets.  States have shown a lack of interest 

in monitoring and executing RPO targets effectively. Many states have struggled to track compliance 

of Renewable Purchase Obligations by entities obligated to do so. In addition, the RPO targets 

identified by SERCs in 5 states varied from those states' RPO targets according to the MNRE. 

Some states (including Punjab, Bihar, Andhra Pradesh, Gujarat, and Delhi) allowed mandatory entities 

to carry forward deficiencies in their Renewable Purchase Obligation goals in a given year to 

subsequent years, or in some cases seek exemptions from meeting Renewable Purchase Obligation 

goals. A case in point was when, last December, the Madhya Pradesh Electricity Regulatory 

Commission waived some distribution licensees ' solar RPO targets for the 2014-15 financial year, 

stating that since these licensees may surpass their solar RPO targets for the 2015-16 financial year, 

this may mitigate the failure to meet their solar RPO targets for previous years. 

However, they were not penalized. However, in 17 of the 24 States which recorded shortcomings in 

 
22 Draft Delhi Electricity Regulatory Commission (renewable purchase obligation and renewable energy certificate 

framework implementation) Regulations, 2017, Delhi Electricity Regulatory Commission (Oct. 9, 2019, 12:55 AM) 

http://www.derc.gov.in/Regulations/DraftRegulation/RPO%20Regulation/RPO_Regulations.pdf 
23 ibid 
24 Renewable Energy Purchase Obligation & its compliance) Regulations, 2015, Meghalaya State Electricity Regulatory 

Commission (Oct. 6, 2019,  8:14 PM) https://rpo.gov.in/ProjectFiles/meghalaya/RPO%20MARCH2015.pdf 

http://www.derc.gov.in/Regulations/DraftRegulation/RPO%20Regulation/RPO_Regulations.pdf
https://rpo.gov.in/ProjectFiles/meghalaya/RPO%20MARCH2015.pdf
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achieving RPO goals, none of them received penalties from bonded entities, while Uttarakhand had 

imposed a penalty of approximately 20,000 on its distribution licensee's managing director, while 

Madhya Pradesh had imposed a token penalty of approximately 25,000 for failure to meet the defined 

RPO targets for two financial years. The 2015 CAG report reports that fines amounted to about 

$442.34 billion on defaulting bonded organizations. 

On a positive note, it is important to note that regulatory authorities (i.e., SERCs and the MNRE) and 

adjudicative agencies (the Electricity Appeals Tribunal, the High Court and the Supreme Court) have 

provided guidelines and instructions to enforce compliance with RPO targets at different times. The 

regulatory environment is now also centered on compliance with RPOs. 

(d)  Ineffective REC mechanism. Due to a strong lack of enforcement of RPO goals and the 

aforementioned forward / waiver of RPO targets, RECs ' procurement to meet RPO targets decreased 

because there was no need for additional costs to be incurred by needed agencies. Only six countries 

confirmed that they would purchase RECs, with at least 17 countries failing to meet their RPO goals. 

Another problem is that the REC process did not allow RECs to be sold inter-state. Just 4.77 percent 

of RPO compliance was through the REC process from the aggregate information on RPO 

implementation in terms of electricity purchased from RE sources between 2010 and 2014, while 95.23 

percent was by direct purchase from Renewable Energy sources of electricity. Nevertheless, Gujarat 

received 43 percent of its RPO by RECs.25 

Although many RECs were published, RECs were not significantly exchanged or purchased. As of 

August 2014, at the National Dispatch Load Center, over 9 million RECs were unredeemed, generating 

significant financial exposure for REC generators. This has subsequently influenced the cash flows of 

REC generators and their subsequent investment in them. The REC system that might have stimulated 

investment in new RE projects and added much-needed RE capacity gradually lost its appeal, resulting 

in a decrease in RE project accreditation and registration under the REC mechanism. In the Indian 

context, strict compliance with RPO is necessary if the REC process is to survive.26 

Possible Solutions 

• REC Price should be fixed for base year and indexed for another subsequent years in 

consistent with the methodology given by central commission after consulting with Forum of 

regulators and Central Agency.  

• Multipliers may be introduced to mitigate the risk of price uncertainty due to annual revision 

of floor price and protect cash flow certainty to investors who had registered in early years.    

• The forbearance prices should continue in the form of Alternate Compliance Mechanism 

(ACM) and other corresponding prices to prevent excessive high prices and interest of 

buyers. These ACM proceeds can be used to purchase Renewable Energy Certificate (RECs) 

for compliance of Renewable Purchase Obligation. 

• There should be clear regulatory commitment for continuation of the REC trading market for 

a period (say 20 years) beyond this period. 

• Forbearance and floor prices should be discontinued with the evolution of Market Support 

Mechanism (MSM) and Alternate Compliance Mechanism (ACM) and other corresponding 

prices. 

 
25 India’s Journey towards renewable energy, India Environment Portal (Oct. 8, 2019, 5:56 PM) 

http://www.indiaenvironmentportal.org.in/files/file/Indias%20Journey%20towards%20renewable%20energy.pdf 
26 ibid 

http://www.indiaenvironmentportal.org.in/files/file/Indias%20Journey%20towards%20renewable%20energy.pdf
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• India should commit long term market availability to the investors committed through 

international practices.27 
 

CONCLUSION 

There is widespread availability of RE sources in India, and it was clear from the outset that achieving 

NAPCC RPO goals would not be without challenges. Nonetheless, given the country's RE potential, 

overall RPO compliance was not promising. In the RPO enforcement narrative, there are some bright 

spots that can be identified – Himachal Pradesh, Mizoram, Arunachal Pradesh, Karnataka, and Tamil 

Nadu. State Electricity Regulatory Commissions and other state agencies need to build judicial and 

regulatory support for monitoring  of Renewable Purchase Obligation and enforcement by creating 

consistent targeted RPO formulas, charting long-term RPO trajectories (after thorough evaluation of 

RE capacity and related retail tariffs), and implementing active monitoring and penal / compliance 

processes. 

As part of the 2003 Electricity Act, the RPO system was implemented to create demand for renewable 

energy. The various state regulatory commissions for electricity (SERC) set the targets. Large power 

suppliers and customers — regarded as "compulsory organisations" — has two options: either set up 

wind farms or solar farms and use their power generation or purchase renewable energy certificates 

(RECs) from India's power exchanges. RECs are instruments provided for each megawatt of power 

they produce and sell to certain licensed renewable energy firms. 

But the system did not take off as planned, partially because the regulations were not implemented by 

the regulators. Last year, most of the country's states did not meet their annual RPO goals. Among the 

exceptions were Tamil Nadu, Gujarat, and Rajasthan. But now, with regulators stepping up 

enforcement, the tide is turning. "Generally, there has been an increase on what is needed to comply 

with the RPO. Earlier when RPO came in, people questioned the priorities and responsibilities and 

challenged them. These proceedings come to rest now. We see companies coming to market and 

purchasing RECs, "said Pandya. 

The new and renewable energy ministry is also working towards implementing the RPOs. For 

example, it set up an RPO Compliance Cell in May to regularly keep an eye on the targets and address 

non-compliance issues. 

 

 

 
27 Implementation of the Renewa ble Energy Certificate (REC) Framework in Indi a- medium to long term solutions, Shakti 

Sustainable Energy Foundation (Oct. 15, 2019, 12:30 PM), https://shaktifoundation.in/wp-content/uploads/2014/02/REC-

Framework-Medium-to-Long-Term-Report.pdf 

https://shaktifoundation.in/wp-content/uploads/2014/02/REC-Framework-Medium-to-Long-Term-Report.pdf
https://shaktifoundation.in/wp-content/uploads/2014/02/REC-Framework-Medium-to-Long-Term-Report.pdf
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ARTICLE 370: NEW DESTINY FOR TWO NEW UNION 
TERRITORIES OF INDIA 

- Amisha Jain1 
 

ABSTRACT 

Article 370 provides various powers and privileges to the State of Jammu and Kashmir under 

temporary provisions of this Article. This Article was inserted in our constitution by Jawaharlal 

Nehru with the help of Sheikh Abdullah in late 1947, who had been later appointed as the Prime 

Minister of Jammu and Kashmir by Maharaja Hari Singh and Jawaharlal Nehru. This provision is 

however repealed by central government because it grants special status to Jammu and Kashmir. 

This article covers the period from 1946 to 2019, from the promotion in India in 1947 to the 

Abrogation of this Article in 2019. 

 

INTRODUCTION 

This Article came into existence by Shaikh Abdullah in late 1947, who was then appointed as the 

Prime minister of Jammu and Kashmir by Maharaja Hari Singh and Jawaharlal Nehru, he kept the 

portfolio of Jammu and Kashmir with him and appointed Sardar Vallabh Bhai Patel the Home Minister 

and made Nehru answerable to all acts of commission and omission Article 370 is the cluster of all 

powers and privileges provided to the State of Jammu and Kashmir. It provides special status to Jammu 

and Kashmir located in extreme Northern part of India. It provides Jammu and Kashmir with the power 

to have their own Constitution, Flag and Autonomy over the internal affairs of the State. This Article 

was drafted under Part XXI of Indian Constitution as temporary, transitional and special provision. In 

1954 Article 35A was incorporated into the constitution by an order of President Rajendra Prasad on 

the advice of Jawaharlal Nehru. Article 35A provides residents of Jammu and Kashmir with separate 

laws related to citizenship, ownership of property in Jammu and Kashmir. Later on 5th Aug 2019 

Hon’ble president Ram Nath Kovind issue an order to suspend this article, the resolution was passed 

in both houses of Parliament with 2/3 of majority declaring all clauses of article 370 except clause 1 

to be inoperative. Jammu and Kashmir Reorganization bill was passed on 5th Aug 2019 by Amit Shah 

which divides the Jammu and Kashmir into two new Union Territories i.e, Jammu and Kashmir and 

Ladakh.  
 

WHAT IS ARTICLE 370 

• Four year later the implementation of constitution of India Article 370 of Indian constitution came 

into force through a special order issued by then president of India. 

• It grants special status to the state Jammu and Kashmir and prove separate constitution, Flag, dual 

citizenship and autonomy over internal affairs within state. 

• This Article was drafted under part XXI of Indian constitution as temporary, transitional and have 

special provisions. 

• It permits the state government to make its own laws on the matters except finance, defense, 

foreign affairs and communications. 

• Under this Article if a Kashmiri woman marries an Indian man then her citizenship terminates, but 

if she marries a Pakistani man then it does not affect her citizenship. 

• If a Pakistani man marries a Kashmiri girl then he gets Indian citizenship too while Indians don’t 

get this privilege. 

 
1 Student, B.B.A. L.L.B., Teerthanker Mahavir University, Moradabad 
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• The people from other state can not buy or purchase land and property in Kashmir. 

• Under this Article disrespecting National symbols like Flag, National anthem, etc. does not fall 

under the category of crime. 

• The President of India does not posses the power to declare financial emergency in the state Jammu 

and Kashmir. 

• The central government can impose financial emergency only when the following conditions 

arise i.e, war and external invasion. 

 

EFFECT OF ABROGATION OF ARTICLE 370 

• The citizens of Jammu and Kashmir will no longer have dual citizenship. 

• No special status is given to Jammu and Kashmir. 

• Indian constitutional laws are applicable over residents of Jammu and Kashmir. 

• No separate Flag for Jammu and Kashmir. 

• Directive principle of state policy and Fundamental Duties made applicable to Jammu and 

Kashmir. 

• Minorities i.e, Hindus and Sikhs will now enjoy 16% of reservation. 

• Article 35A become null and void. 

• Article 360 (Financial Emergency) of Indian Constitution can be applied to the state Jammu and 

Kashmir. 

 

ADVANTAGES OF REVOCATION OF ARTICLE 370 

• As our Hon’ble Prime Minister Narendra Modi says “India is now one Nation with one 

Constitution” which put the feeling of unity among citizens of India. 

• After Revocation new companies can enter and invest in Jammu and Kashmir which will further 

enhance the economy of the State. 

• Appropriate measures to curb the terrorism to be taken by central government. 

• The central government can now provide better medical facilities to its citizens. 

• There will be rapid increase in tourism and betterment in job opportunities. 

 

PROBLEMS FACED BY CITIZENS OF J&K AFTER REMOVAL OF ARTICLE 370 

• Revocation of Article 370 create fear among the citizens of Jammu and Kashmir, now people from 

other state can purchase land or property which create the fear in their mind that the state would 

now face demographic transformations i.e, from majority of Muslims to majority of Hindus. 

• Revocation of Article 370 made relation of India and Pakistan more delicate. 

• The overnight Revocation of this Article creates fear about security among the residents of Jammu 

and Kashmir. 

• After Revocation Kashmiri girls can marry outside of Jammu and Kashmir without losing their 

citizenship is being misused by some sections of the society by threatening them about marrying 

their girls which is sexist and a threat to security of Kashmiri women. 

 

CONCLUSION 

Article 370 provides special status, separate Flag, own constitution and Autonomy over internal affairs 

which has been scrapped by BJP government on 5th Aug 2019 and divide Jammu and Kashmir into 
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two new Union Territories i.e, Jammu and Kashmir and Ladakh which creates destiny for these two 

newly formed Union Territories and successfully created “One Nation One Constitution” and unite the 

citizens of India. 
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ARTIFICAL INTELLIGENCE & CYBER ATTACKS 

- Avinash Pandey1 

 

ABSTRACT 

The robotics advancements in Artificial Intelligence involving the formulation of creative systems 

that can analyse and presume like humans. All those sophisticated self-sufficient weapons with 

artificial intelligence are the ambit of automation progress which will eventually drive; thus, those 

weapons wouldn't be a part of physical battles, but also impersonate a significant part in the cyber 

domain in the upcoming span of time. The cyber combat operations combined with artificial 

intelligence will definitely cause massive destruction to mankind. Subsequently, an artificial 

intelligence coordinated cybersecurity operation could lessen the destructive consequences of any 

desirable massive attack via the internet. Cyber foundations are extremely defenceless to invaders 

and other intimidations. there is a call for more complex cyber protection systems that need to be 

adjustable, versatile and sturdy, and able to recognise a wide variation of intimidations and make 

reasonable real-time choices. It has been a difficult challenge to tackle moderate Encroachment 

detection through artificial intelligence as it seeks an expeditious process which can be performed 

with the help of AL. Based on the Comprehensive perspective  AL has both pessimistic & optimistic 

effects, with the help of highly complex cyberspace it could be turned into a dangerous weapon as 

well. The objective of this research is to show progress made so far in the field of implementing AI 

methods for Tackling cybercrimes, to describe how these methods can be an adequate medium for 

apprehension and neutralization of cyber-attacks, to Illustrate the modern breeds of attacks powered 

by the artificial intelligence as well as to give the scope for future work. 

Keywords: Robotics, Cyber Domain, Cyber Combat, Invaders, neutralization 

 

INTRODUCTION 

 The Increasing trends of complicated shared and Cyberspace based issues are raising numerous 

questions pertaining to erudition safety and secrecy. Usually, the tools which we use are not competent 

nowadays because the momentum in the sector of cyber security & artificial intelligence is getting 

more & more complex, as compared to that we need more high-tech developed gadgets which could 

recognize the warnings at the very initial stage. These cyber shield systems need to be adjustable, 

tractable and sturdy and capable to identify a broad category of warnings and make quick present time 

choices which would lead to minimum damage to the concerned party. 

 

ALTERNATIVES THROUGH WHICH AI CAN AMELIORATE CYBERSECURITY 

The AI is the area of coaching systems to imitate mankind intelligence through constant training. AI 

can examine huge masses of data, identifying heterogeneous models of spiteful behaviour and 

stimulate accelerated apprehension of events and computerised response. Artificial intelligence can 

also assist to reduce perceptibility passages within an industry; However, the AI techniques could 

analyse the data produced in a system to recognise wicked action in the fields that human critics might 

miss.  
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a) Revelation- This is the method of catching data and utilising technology to produce perspicacity 

into compact channels. Beside AI training, various bureaus are still engaged in the creation of 

models for managed and unmanaged objects. Managed models take benefit of the database with 

revealed consequences and develop a model to predict or distinguish the behaviour that herd that 

consequence. Unmanaged models do the corresponding action; besides it operates with data where 

there is no identified consequence. It scans for outliers in the database that can present irregularities 

that are suggestive of safety occurrences and detects domains of interest that human examiners 

would have a tough time searching the same. 

b) Stationing- This is where the power of investigation is recognised. Companies take the decisions 

from the exploration stage and perform modifications to their system to resist these problems. 

Aforementioned could involve reinforcing a generally stricken field or expanding the monitoring 

of a particular network. It is necessary to intensify, nevertheless, that genuine data gathering, 

distributing and usage is required to adopt further excellent abilities like AI which could moreover 

convert into the new horizon. 

 

MODERN VARIETIES OF ATTACK POWERED BY AI 

With the velocity and the unmeasurable number of cybercrimes, human interference is solely not 

adequate for modern assault inquiry and relevant reply. The truth is that the several targeted domain 

cyber assaults are conducted out by knowledgeable operators such as network worms and technology 

viruses, therefore, tackling them with the sensible self-sufficient operators that can identify, assess, 

and react to cyber assaults has grown as a necessary obligation which is possible through the Al 

verified technology. Presently, in the last, some years with AI shifting very much independently, and 

very extensively practised, the assailants also began to examine upon it, and use it as a potentially 

hazardous complicated weapon. In today's scenario, the attackers are craving for the drones attack 

which could be controlled by the Artificial intelligence as well as potential automation weapons which 

could be very dangerous for the mankind in the upcoming span of time. It would be the worst time 

where the controller will control the gadgets from the specific place & will operate to destroy the 

mankind. 

 

AI & ENCROACHMENT DETECTION 

The cyber incursions are not limited. They are a worldwide threat that poses intimidation to any 

automation system in the globe at an increasing pace. Nowadays, talking about the modern trend 

anyone can commit cybercrime through the cyber domain due to the advancement of the cyberspace. 

The sophisticated algorithms have become useless against battling dynamically emerging cyber 

assaults. This is why we need innovative strategies such as implementing techniques of AI that provide 

elasticity and acquiring the skill to software which will aid humans in combating cyber offences. The 

most influencing fact about the Al is that it involves more automation rather than human in certain 

various crimes. With Artificial intelligence, cybercrimes are considerably more complicated and are 

property based.  Artificial intelligence crimes are intelligent, they travel parallel quickly and can 

withdraw an enormous volume of data in a small span of time. Artificial intelligence could be very 

helpful & beneficial for tackling the intrusion within no time which will prevent the huge damage from 

the view of various organizations as well as government confidential secrecy. 

 

A COMPREHENSIVE PERSPECTIVE ON AI 

It has been observed that the Artificial intelligence systems already have various tactics in battling 

cyber offences. Neural channels of the network, data mining this are the some of the hazardous 

antiviruses which are supported by artificial intelligence. Every gadget pertaining to artificial 
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intelligence in cybersecurity will require preparation and planned investigation.  Speedy circumstances 

evaluation and resolution preponderance can only be confirmed with computerised information 

management.  Moreover, more research needs to be completed before we are capable to assemble 

dependable, deployable smart assistant systems that can handle shared infrastructures.  Furthermore, 

merging all varieties of Artificial intelligence technologies will become the foremost developing 

course in the area of antivirus & malware technology. Still, the automation knowledge ways have been 

widely used in the area of automation safety and forensics, there are numerous ethical and legitimate 

obstacles that awake as the technology swiftly increases. Some of those difficulties are secrecy matters 

or power concerns on the ethical side or subjects of the due method on the constitutional side. 

 

CONCLUSION 

The accelerated expansion of Artificial intelligence had a lot of optimistic impacts and produced much 

support into our experiences. Nevertheless, it also created issues that are challenging to handle such as 

the development of cyber violations. As technology proceeds to develop, unlawful matters rotate 

correspondingly. Analytical infrastructures are particularly defenceless. Utilization of Artificial 

intelligence methods are previously being used to support humans in combating cyber offences, as it 

contributes adaptability and knowledge abilities to Intrusion detection & prevention systems software. 

It has become clear wide information usage in the decision-making method needs intelligent decision 

assistance in cyber security which can be favourably accomplished utilising Artificial intelligence 

systems. This article has shortly presented improvements made so far in the area of implementing 

Artificial intelligence techniques for opposing cyber violations & their prevailing constraints. 
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CHALLENGES BY INTERNET IN PROTECTION OF COPYRIGHT 

- Nandini Tripathy1 
 

 

ABSTRACT 

The advances in networking and multimedia generation have created possibilities for producers of 

vital content material. However, the capability for everybody to make ideal copies of virtual content 

and the advantage by which copies may be dispensed facilitate misuse, illegal distribution, 

plagiarism, misappropriation. Moreover, well-known peer-to-peer software program are 

appreciably used by Internet "pirates" to illegally percentage digital copyrighted content material 

fabric, as a result violating the criminal rights of the copyright owners. Known solutions like Digital 

Rights Management (DRM) structures goal at shielding and implementing the criminal rights related 

to the usage of virtual content material cloth disbursed on the Internet, but they'll moreover disturb 

the stability among the information advent and distribution and provide rise to troubles regarding 

privacy. In truth, "straightforward use” is often invoked through the usage of net customers: the 

former with the intention to save you copyright owners from having the only-of-a-kind manipulate 

over their creations than the copyright law intends, and the latter to be able to keep the ownership 

and distribution of unique records. This paper critiques on the maximum important issues tied to the 

usage of DRM structures and, within the light of the contemporary forensic dispositions, affords a 

few guidelines that can be useful to satisfy the conflicting pastimes of net users and content material 

carriers. 

 

INTRODUCTION 

Over the years, the Internet has become the primary foundational infrastructure for the global motion 

of statistics of all kinds. With persisted increase at an outstanding charge, the Internet has moved from 

a quiet technique of communique amongst educational and clinical research circles into ubiquity in 

both the commercial area and personal houses. The Internet is now a primary global records pipeline 

via which big amounts of intellectual assets are moved. As this pipeline is more and more used in the 

mainstream of trade to promote and deliver innovative content material and facts throughout 

transnational borders, problems of intellectual belongings protection for the fabric available on and via 

the Internet have taken on first rate importance. Copyright law presents one of the maximum important 

sorts of intellectual property protection on the Internet for at least motives. First, a whole lot of the 

material that movements in commerce at the Internet is works of authorship, inclusive of musical 

works, multimedia works, audio-visible works, films, software program, database data and so on, 

which might be in the ordinary state of affairs rely of copyright. Second, because the very nature of a 

digital online medium calls for that data be "copied" as it is transmitted through the numerous nodes 

of the community, copyright rights are glaringly at hassle. 

The ubiquitous nature of "copying" inside the direction of physical transmission offers the copyright 

owner probably very sturdy rights with respect to the motion of copyrighted cloth through the Internet 

and has moved copyright to the centre of attention as a shape of highbrow assets at the Internet. If the 

regulation categorizes all interim and acquired transmissions as "copies" for copyright law purposes, 

or treats all such transmissions as falling in the right of distribution of the copyright proprietor, then 

sports which have been permissible with appreciate to standard tangible copies of works, inclusive of 

browsing and switch, can also now fall in the manipulate of the copyright holder. The digital 
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technology is a brilliant effect on copyright works- its creation, dissemination, and protection. 

Digitization has made it an awful lot less complicated to control, reproduce, and distribute blanketed 

works. Digital content material may be blended, altered, combined, and manipulated without issues.  

By facultative the creating of wonderful copies of proprietary works for small value, digital generation 

threatens to undermine the distribution systems and increase unauthorized use of copyright works. The 

Internet revel in demonstrates that traditional actors inside the communications manner (statistics 

manufacturer, issuer, writer, intermediary user) tackle new roles inside the virtual networked 

environment. The Internet is primarily based as an 'open platform version' in place of the 'broadcasting 

version' of maximum cutting-edge media 

 

RESEARCH QUESTIONS 

1) How does Copyright infringement get affected by using Internet? 

2) How can the Copyright or the work of Individual be protected even by the widespread threat 

of Internet? 

3) What security measures should be taken to protect Copyright? 

 

RESEARCH METHODOLOGY 

The present empirical study is undertaken with an objective of understanding and evaluating the 

challenges passed by Internet in protection of Copyright. The present study deals with the Challenges 

passed by Internet in protection of Copyright. The study is mainly based on primary data. The required 

primary data was collected. Secondary data was collected through the extensive review of books, 

articles, reports, newspapers, portals etc. The author has also referred to few journals and articles on 

the topic and researched on case laws.  

 

COPYRIGHT AND INTERNET 

Copyright is the different proper, given to the writer of an innovative work, to reproduce the paintings, 

generally for a restricted time. The modern artwork may be in a literary, imaginative or musical shape. 

Copyright is meant to defend the unique expression of an idea within the shape of a progressive 

artwork, but no longer the idea itself. A copyright is concern to obstacles based totally on public hobby 

concerns, in conjunction with the honest use doctrine inside the United States. Some jurisdictions 

require & copyrighted works in a tangible shape. It is frequently shared amongst more than one 

authors, each of whom holds a hard and rapid of rights to use or license the work, and who are 

commonly called rights holders. These rights often encompass duplicate, manipulate over derivative 

works, distribution, public performance, and moral rights which incorporates attribution. Copyright is 

a form of criminal protection for the intellectual belonging’s rights of authors of authentic works, 

inclusive of literary, dramatic, musical, inventive, architectural and other intellectual works. Internet 

copyright laws supply the unique authors or artists the proper to exclude others from copying their 

work or claiming it as their personal. While online copyright protection does not defend records, 

thoughts, systems, or techniques of operation, it may shield the manner it is expressed. 

 

COPYRIGHT INFRINGEMENT 

Copyright infringement pertains to the violation of someone's highbrow assets (IP). It is some other 

term for piracy or the theft of a person’s unique advent, if the only who stole recoups the blessings and 
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no longer the author of the material. Copyright infringement (colloquially named as piracy) is that the 

employment of works lined through copyright law whereas not permission for a usage whereby such 

permission is required, thereby infringing one among a kind rights granted to the copyright holder, in 

conjunction with the right to breed, distribute, show or perform the included artwork, or to make 

spinoff works. The copyright holder is usually the work's author, or a publisher to whom copyright has 

been assigned. Copyright holders invoke criminal and technological measures to penalize copyright 

infringement. Copyright infringement disputes are normally resolved via direct negotiation, a study 

and take down system, or litigation in civil courtroom. 

 

PURPOSE OF COPYRIGHT 

The primary motive of copyright is to provide creators the inducement and reward for sharing their 

original paintings. Creators can economically gain from their copyrighted materials and obtain proper 

popularity. They can also name the pictures on how their work can be reproduced, allotted, tailored, 

derived, aired, streamed or displayed. With specific rights, creators may be encouraged to give you 

more creations to percentage with the public. Thus, the public may benefit from their work because it 

could be beneficial for the enrichment of their lives. Creators, but, are not obligated to make their work 

public. Still, unpublished materials are covered underneath the same copyright legal guidelines. 

Creators also are no longer required to check in their work with the U.S. Copyright Office. They do 

not want to vicinity a copyright be aware or copyright image on their work to benefit copyright safety. 

 

WHAT IS INFRINGEMENT AND THE WAY TO AVOID IT 

A poem or written story, a recorded music or choreography, an artwork or an image, and a few 

intellectual works – these are simply some of the authentic creations which are automatically protected 

by copyright. This manner that the creator, creator or artists of those works has the different right to 

make copies, distribute, display, alter, adapt and derive from his or her fabric. Generally, it is not 

felony for everyone to use a copyrighted painting without the proprietor's expressed permission. 

Otherwise, you can be answerable for copyright infringement and can be sued or fined for the violation 

under the provisions of the copyright act. Copyright protection attaches to an authentic work the very 

moment the creator places it in a restore or tangible format. These can also encompass some of the 

subsequent topics: 

• Literature - novels, brief memories, essays, poems, manuscripts, articles, computer software, and cell 

phone apps 

• Music - musical notes, melodies, and lyrics of a track or jingle, operas, and musical performs 

• Sound recordings - podcast, CD, and recorded speeches 

• Audio-visual - movies, tv shows, online movies, stage plays, video games and slideshows, 

pantomimes, and choreography 

• Art - portraits, best arts, snap shots, maps, diagrams, and sculptures 

• Architectural - architectural plans and the drawings related to it 

 

THE DRM APPROACH (DIGITAL RIGHT MANAGEMENT) 
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Although DRM structures may be powerful in proscribing the irrelevant or illegal use of virtual content 

material, they can't be taken into consideration idiot evidence in stopping copyright infringement, and 

they'll be moreover affected by a few drawbacks concerning with excessive charges of their 

implementation. Furthermore, a technique based on the adoption of DRM structures also manner 

deferring to organisation self-regulation and technological mechanisms the answer of the copyright 

protection hassle. Unfortunately, the self-law method has tested that technological answers can't 

correctly clear up the problem without the useful resource of latest and specific felony tips. Considering 

these issues, many have expressed alarm that DRM structures can be utilized by copyright proprietors 

to erode abilities which have been formerly accepted to web customers through copyright law beneath 

the “honest use” doctrine granted to proprietors dominion over the duplicate, public performance and 

display, and distribution of a piece, as well as a monopoly at the arrival of by-product works. 

“Fair use” has been over again and over again invoked to avoid wasting you copyright proprietors 

from misusing their copyrights if you would like to stifle legitimate market opposition. Some humans 

assert that safety controls provide copyright holders extra great manage over their creations than the 

copyright law intends. Therefore, the doctrine of “honest use” may be taken into consideration a 

drawback upon a copyright holder’s one among a kind proper. It permits the general public to use a 

copyrighted work for limited capabilities, which encompass criticism, statement, news reporting, 

coaching, scholarship or studies, and protects the general public interest in a loose change of thoughts 

and discourse. Even though the idea of “personal use”, i.e. Copying lawfully received copyrighted 

substances for one’s private use, is not expressly covered by way of using statute, it is appreciably 

time-honoured and judicially sanctioned. So, sincere use performs an essential position in proscribing 

the attain of what would possibly otherwise be an expansive furnish of rights to copyright owners. 

Content proprietors, however, argue that allowing limited circumvention simplest to facilitate 

straightforward use, along with non-public use, is impracticable: as soon because the circumvention 

era will become publicly to be had, its protective cost is compromised. 

 

INTERNET AND COPYRIGHT INFRINGEMENT- INTERNATIONAL PERSPECTIVE 

So far international copyright law changed into based totally upon the Berne Convention for the safety 

of literary and creative works and the T.R.I.P.S (Trade Related elements of Intellectual Property Right) 

of 1995. Since 1974, the global copyright contraptions have been controlled by means of a unique 

United Nations Agency by using name W.I.P.O (World Intellectual Property Organisation). W.I.P.O’s 

goal as in line with the treaty is to promote the protection of intellectual belongings at some point of 

the World via cooperation the various states and where suitable, in collaboration with other 

international companies. Currently W.I.P.O includes one hundred eighty member states. W.I.P.O 

administers six copyright treaties and objectives at “homogenizing national highbrow belongings 

protections with remaining eye toward the introduction of a unified, cohesive body global global law. 

• The Berne Convention 

The Berne Convention of 1886 changed into the first step in harmonizing copyright law at a worldwide 

degree. The convention mounted a minimum level of copyright protection for the member countries 

to comply with and undertake the “National Treatment Policy”. 

• The T.R.I.P.S (Trade Related Aspects of Intellectual Property Rights) Agreement 

The General Agreement on Tariffs and Trade (G.A.T.T) has additionally addressed copyright 

problems, in parallel to W.I.P.O. The purpose of G.A.T.T is to sell the discount of tariff barriers to the 

international motion of products. In 1994, the Uruguay spherical of G.A.T.T produced T.R.I.P.S. The 

equal round additionally instituted the W.T.O (World Trade Organisation). The T.R.I.P.S Agreement 
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adopts portions of the Berne, Rome and Paris Conventions in enunciating norms for highbrow property 

laws. 

• W.I.P.O (World Intellectual Property Organization) 

W.I.P.O is a company of the United Nations (U.N). W.I.P. O’s activities are of 4 kinds: - registration, 

promoting of inter-governmental cooperation in the management of highbrow assets rights, specialized 

programme sports and ultimately dispute decision facilities. In 1996, member international locations 

observed it important to shape a treaty to address the safety of copyright evolvement of latest era. 

• W.I.P.O And Digital Copyrights 

The Copyright Treaty 1996 and Performances and Phonograms Treaty 1996 are the two main 

worldwide legal contraptions relating to cyberspace created under the auspices of W.I.P.O. A near 

evaluation of W.I.P.O Copyrights Treaty could screen the scope and limitations of protection 

associated with virtual copyrights. W.I.P.O Copyright Treaty addresses those rights specifically the 

rights of distribution, condominium and communique to the general public. The Treaty also curiously 

addresses the problem of Rights Management Information (R.M.I) that is applicable to the popular 

Digital Rights Management (D.R.M). 

 

DIGITAL TECHNOLOGY AND ISSUES IN COPYRIGHT 

This Part discusses the numerous rights of the copyright holder – the proper of reproduction, the proper 

of public overall performance, the proper of public show, the right of public distribution, the proper of 

importation, and the trendy rights of transmission and get proper of access to – which might be 

implicated by the transmission and use of works on the Internet. 

A. The Right of Reproduction 

The unmarried most essential copyright right implicated via manner of the transmission and use of 

works at the Internet is the proper of duplicate. As elaborated under, if the law categorizes all 

intervening time and acquired transmissions as "copies" for copyright regulation features, then a large 

range of everyday sports activities at the Internet, which includes browsing, caching, and access of 

records, also can fall inside the copyright holder's monopoly rights. 

1. The Ubiquitous Nature of "Copies" at the Internet 

Under contemporary-day technology, data is transmitted via the Internet the use of a method seemed 

widely as "packet switching." Specifically, statistics to be transmitted thru the network is damaged up 

into smaller gadgets or "packets" of information, which may be in impact labelled as to their right 

order. The packets are then sent via the network as discrete devices, regularly via more than one one-

of-a-type paths and frequently at extraordinary instances. As the packets are launched and forwarded 

thru the network, each "router" pc makes a transient (ephemeral) reproduction of each packet and 

transmits it to the following router consistent with the superb course available at that immediately, 

until it arrives at its destination. The packets, which often do no longer arrive in sequential order, are 

then "reassembled" on the receiving stop into right order to reconstruct the information that changed 

into sent. Thus, handiest fine subsets (packets) of the data being transmitted are passing via the RAM 

of a node pc at any given time, in spite of the reality that a complete replica of the transmitted statistics 

can be created and/or stored at the remaining vacation spot pc, each within the excursion spot laptop's 

RAM, on its hard disk, or in quantities of both. 

To illustrate the wide variety of intervening times "copies," in entire or in thing, that may be made 

while transmitting a work through the Internet, don't forget the example of downloading an image from 
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a net site. During the course of such transmission, no much less than seven intervening time copies of 

the photo may be made: the modem at the receiving and transmitting pc systems will buffer each 

records, as will the router, the receiving laptop itself (in RAM), the Web browser, the video 

decompression chip, and the video show board. These copies are in addition to the handiest that can 

be stored on the recipient pc's hard disk. 

2. Whether pictures of knowledge keep in RAM Qualify as "Copies" 

Do these meantime and final copies of a bit (a lot of which are most effective partial) being transmitted 

thru the Internet qualify as "copies" in the which means of United States copyright law? The copyright 

statute defines "copies" as: cloth items, aside from phonorecords, wherein a work is fixed thru any 

method now diagnosed or later advanced, and from which the paintings can be perceived, reproduced, 

or otherwise communicated, either at once or with the resource of a machine or device. The term 

"copies" includes the fabric object, other than a phonorecord, wherein the work is first regular. The 

legislative information of the Copyright Act of 1976 would suggest that information stored in RAM 

isn't always a "reproduction." As stated above, a "reproduction" is defined as a fabric object in which 

a bit is "constant." The statute defines a chunk to be "constant in a tangible medium of expression 

whilst its embodiment in a replica or phonorecord, by using or underneath the authority of the author, 

is satisfactorily permanent or strong to permit it to be perceived, reproduced, or otherwise 

communicated for a length of extra than transitory period.". The legislative statistics states: The 

definition of "fixation" might exclude from the concept merely evanescent or short reproductions 

which include the ones projected in quick on a show, proven electronically on a tv or different cathode 

ray tube, or captured momentarily in the "memory" of a computer. 

In great, the ones times finish that an alleged replica is consistent without addressing the period 

requirement; it does no longer observe, but, that those cases assume, a first-rate deal much less 

establish, that this sort of requirement does not exist. Indeed, the length requirement, with the resource 

of itself, became no longer at problem in MAI Systems and its progeny.... Accordingly, we construe 

MAI Systems and its progeny as retaining that loading a software program right into a computer's 

RAM can result in copying that utility. 

 

COPYRIGHT IN DIGITAL MEDIA---POSITION UNDER INDIAN LAW 

The Indian Copyright Law consists of the Copyright Act 1957(The cutting-edge change being, Act 27 

of 2012 that got here into pressure on 21 June 2012). The amendments in 1994 had been a reaction to 

technological adjustments in the means of communique like broadcasting and telecasting and the 

emergence of new generation like laptop software program. The 1999 Amendments have made the 

copyright completely well matched with Trade-Related Aspects of Intellectual Property Rights 

(TRIPS) Agreement. The Amendments brought by using the Copyright Amendment Act, 2012 are 

huge in terms of range as they address the challenges posed by way of the Internet and pass past these 

demanding situations in their scope. The contemporary Amendment harmonizes the Copyright Act, 

1957 with WCT and WPPT. With these amendments, the Indian Copyright Law has end up a forward-

looking piece of legislation and the overall opinion is that, barring a few factors, the amended Act can 

face copyright demanding situations of virtual technology such as those of Internet. According to the 

Indian Act, 'book' for functions of copyright method, “making a work to be had to the public by means 

of trouble of copies or via communicating the work to the general public”. This definition, by 

distinctive feature of its non-restrictiveness, may be construed as protecting electronic publishing and, 

thereby, 'publication' on the Internet.  Under the 2012 Amendment the definition of the time period 

“verbal exchange to the public” has been amended. The erstwhile definition become relevant only to 

“works”. If the paintings or performance is made to be had, whether concurrently or at locations and 

times chosen in my view, this would additionally be taken into consideration as communique to 
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„public‟. Thus, on demand services (video on demand, track on call for); will certainly be considered 

as “communication to public”.  

 

CHALLENGES IN THE ENFORCEMENT OF PROTECTION OF COPYRIGHTS LAWS 

IN THE DIGITAL ERA 

Technological development, that ushered in new modes of misuse of copyright works, brought in 

contests to the copyright regime that had to be generally revised to make sure ok come back 

to the authors and get admission to the public of those works. Most huge of the demanding situations 

hitherto has been from virtual technology. Technological developments in its interaction with cultural 

merchandise facilitated new kinds of innovative expressions. Whenever generation furnished a brand-

new technique of use of cultural goods in the society, copyright machine brought in guidelines and 

rules to enable its powerful distribution in the marketplace and ensured adequate returns to the creator. 

Digital technologies facilitate conversion of any records or statistics into binary form, that can then be 

easily saved or replicated. Each virtual replica got here near the original and each such replica may 

want to act as seeds for further copies. 

The copyright machine, which traditionally handled tangible goods, had now to come back to terms 

with ‘de-materialized’ works in virtual shape. Digitisation makes close to ideal duplicate of works 

clean and low-priced. Computers upon which digitisation thrived required via virtue of its structure 

introduction of transient, transient or ephemeral copies in the procedure of speaking to the consumer. 

Once digitised and positioned on a community like Internet the writer loses manage over the paintings. 

In the analogue era, distribution worried physical transfer of copies and possession over them. Right 

of reproduction, the core copyright right remained under firm manipulate of the writer. In digital 

transmission distribution concerned duplicate at many degrees even though brief or ephemeral at times, 

the author having no manipulate over the difficulty of copies. The bodily controls feasible inside the 

analogue era were no longer available inside the digital generation. Compressibility of digitised works 

made transmission of files containing massive data (like audio- visual works) less complicated and 

faster. This broke the isolation of the character person from the relaxation of the arena bringing in 

problems like definition of private use and the quantity of it, consequently blurring the public-personal 

use dichotomy imperative to the ‘fair use’ doctrine in copyright regulation. 

Copyrights are the set of extraordinary rights granted by using law to the creators and the producers 

of the styles of innovative expressions including creative, cinematography, musical and literary works. 

These rights bestow on the copyright proprietor the control over the usage of its works like their 

reproduction and distribution for a confined length. The contour of the copyright regulation has been 

drawn with the aid of the development in technological international the emergence of virtual 

technology in the direction of the concluding a long time of the 20th century because the defining 

paradigms of the new age conversation raised an entire new set of challenges to copyright regimes. 

The conventional belief of the fundamental idea of copyright together with right of duplicate and 

distribution has been come to be inadequate and even irrelevant inside the digital generation. All works 

can now be digitalized whether or not they compromise textual content, pictures, diagrams and sounds 

and once digitalized all are equal and may be merged, manipulated, blended and transformed to create 

an endless range of recent works. Earlier proper of replica and distribution affected tangible physical 

copies handiest of the work. The new technologies brought in non – material manufacturing and 

distribution. Physical duplicate is replaced by way of digital replica. 

While initially the highbrow property proper network was given bewildered at these developments, 

slowly the discovered the hints of the new sport and find out the ways to adjust the rights within the 

new media. The concerted efforts of the global network to reply to the challenges of digital generation 
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mainly occurred below the aegis of World Intellectual Property Right Organisation (WIPO). This 

special company of United Nations Organisation responsible for the promotion for the safety of 

highbrow rights at some point of the arena, began in 1989 to look at the revisions wished within the 

multilateral conventions particularly the Berne conference for the safety of literary and creative works 

within the light of latest technology and concluded new treaties within the diplomatic convention in 

1996 particularly the WIPO Copyright Treaty and WIPO Performance and Phonograms Treaty. These 

treaties are indented to deal with the issues of copyright safety at the net, the worldwide verbal 

exchange gadget viable via advancement in digital technology. 

The outstanding copyright troubles inside the digital technology may be labelled into three companies 

– 

1. Issues relating to the whole new set of work, namely computer programmes, database and 

multimedia works. 

2. Issues regarding the reproduction, distribution and conversation to the general public of the work 

thru virtual media. 

3. Issues referring to management and administration of copyright in the digital surroundings. 

 

COPYRIGHT PROTECTION- EMERGING TRENDS 

The latest Copyright (Amendment) Act 2012 has delivered the essential modifications to prepare 

ground for copyright safety in the emerging virtual surroundings briefly stated as underneath:  

• Some of the exceptions (along with honest dealing, use for education cause) which had been 

earlier applicable most effective when it comes to certain forms of work (e.g. Literary, dramatic and 

musical works), had been made relevant to all varieties of work. 

• A truthful dealing exception has been prolonged to the reporting of present-day occasions, 

which include the reporting of a lecture added in public. Earlier, honest dealing exception changed 

into confined for (i) non-public or personal use, along with research, and (ii) grievance or evaluate, 

whether of that work or of another paintings. Further, it has been clarified that the storing of any work 

in any electronic medium for the purposes referred to in this clause, such as the incidental storage of 

any pc programme which isn't an infringing reproduction, does now not represent infringement.  

• The temporary and incidental garage of a work or performance purely within the technical 

procedure of digital transmission or conversation to the public. 

• The transient and incidental garage of a piece or overall performance for the purpose of 

providing electronic links, get admission to or integration, in which such links, get right of entry to or 

integration has no longer been expressly prohibited through the right holder, unless the character 

accountable is conscious or has affordable grounds for believing that such garage is of an infringing 

replica: Provided that if the person liable for the garage of a copy, on a grievance from which any man 

or woman has been prevented, he may additionally require such person to produce an order within 

fourteen days from the in a position court for the continued prevention of such storage. 

• The storing of a piece in any medium by way of electronic way by way of a non‐business public 

library, for protection if the library already possesses a non‐virtual copy of the work. 

• The making of a 3‐dimensional object from a ‐dimensional creative work, together with a 

technical drawing, for the functions of business application of any in simple terms practical a part of a 

useful tool. 
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• The adaptation, replica, trouble of copies or conversation to the general public of any work in 

a format, such as signal language, especially designed simplest for the use of folks affected by a visual, 

aural or different disability that stops their enjoyment of such works in their normal layout. 

• The importation of copies of any literary or artistic paintings, which includes labels, enterprise 

emblems or promotional or explanatory cloth, this is only incidental to other lawfully.   

However, few exceptions have been carved out to pave for valid use of copyright fabric while 

encountering generation, which can be summed up as below (Section 65A of the Copyright 

(Amendment) Act 2012): 

➢ Doing of anything no longer expressly prohibited via this Act 

➢ Doing anything vital to conduct encryption research the usage of a lawfully received encrypted 

replica. 

➢ Conducting any lawful investigation 

➢ Doing whatever necessary for the purpose of checking out the safety of a laptop system or a pc 

network with the authorization of its proprietor or operator 

➢ Doing something necessary to circumvent technological measures supposed for identification 

or surveillance of a user 

➢ Taking measures necessary in the hobby of country wide security.   

 

FAMOUS COPYRIGHT INFRINGEMENT CASES 

1. "Star Wars" sues "Battlestar Galactica", 20th Century Fox vs. Universal Studios 

Universal Studios wanted to expand a area saga and sci-fi production after the economic success of 

the primary "Star Wars" in 1977. So, the studio got here out with TV collection "Battlestar Galactica" 

in 1978 with author Glen Larson. But "Star Wars" producer twentieth Century Fox claimed that 

"Battlestar Galactica" had at least 34 similarities to their very own space saga. So, the studio filed a 

suit for violation against Universal. The California Central District Court finished a summary judgment 

in favour of Universal after locating that "Battlestar Galactica" did now not copy from "Star Wars." 

As a long way as this court docket was involved, the handiest similarity between the 2 productions 

became the war between properly and evil in outer area. But twentieth Century Fox appealed the case 

on the Ninth Circuit. This time, the appeals court docket found affordable grounds to proceed with a 

tribulation, mentioning that there were similar to "Star Wars" and "Battlestar Galactica." There were 

comparable scenes, comparable costumes, and device, as well as similar characters and conflicts. 

However, the studios settled the case before the trial began. But "Battlestar Galactica" became 

cancelled through then and "Star Wars" was looking ahead to the release of its second blockbuster 

movie "The Empire Strikes Back.” 

2. MAI Systems Corp. V. Peak Computer 

It changed into held that loading a laptop application into the RAM of a laptop constituted the making 

of a "replica" within the purview of copyright regulation. This case has been followed by using manner 

of several different courts. Under the motive of this example, a "replica" may be created underneath 

United States law at each degree of transmission of a bit via the Internet. The language of treaties cited 

extensively in this paper – the WIPO Copyright Treaty and the WIPO Performances and Phonograms 

Treaty – depart unclears the essential query whether or not the MAI technique can be internationalized. 

In any event, these treaties could reinforce copyright holders' rights of "distribution" and will create 
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new rights of "making available to the majority" a copyrighted work, every of that are implicated by 

transmissions through the Internet nearly as extensively due to the fact the right of duplicate. 

3. Sega Enterprises Ltd. V. Maphia 

The courtroom granted a preliminary injunction to prevent bulletin board offerings and a bulletin board 

operator from posting applications extracted from Sega video game cartridges. The courtroom placed 

that the defendants have been responsible for contributory infringement because of the truth there has 

been "copying" each time the video games uploaded onto the bulletin board or downloaded from it. In 

addition, the courtroom docket determined that the defendant's moves did now not amount to "fair use" 

below the U.S. Copyright Act due to the fact the usage of the unauthorized copies may be very negative 

to Sega's commercial interest. 

 

CONCLUSION AND SUGGESTIONS 

The evolution of copyright has been carefully linked to technological improvement. Whereas, 

maximum of the technology made copyright protection more difficult, digital computer systems 

controlled to alter the fundamental concepts behind copyright. These challenges to copyright industry 

have emerged at a time whilst the percentage of copyright in country wide economies is accomplishing 

unprecedented tiers.  It turns into crucial to regulate the prison device to reply to the brand-new 

technological trends in a powerful and appropriate manner, maintaining in view the rate and pace of 

those developments. This will maintain balance between the stakeholders be it uses or creators for the 

public hobby. In order to accomplish that the focus of the anti-circumvention law have to be to goal 

on the technologically state-of-the-art folks who have the potential to end up circumventors, and the 

manufacturers and vendors of circumvention-enabling gadgets. In most instances, technologically 

sophisticated humans, albeit exceptionally small, have the technological recognize-the way to pass 

technological measures. On the opposite, ordinary users are in no way geared up with the enough 

technological know-how to make safety-defeating gadgets in an effort to sidestep technological 

measures.  Digital technology has made copyright enforcement hard to obtain. It is important to 

stability among smooth infringement and high-priced enforcement, and to cope with the uncertainties 

involved in worldwide litigation. As technology allows copyrighted materials to be transmitted 

effortlessly around the globe without the authorization of the copyright proprietor, there is an extended 

need for protection without boundary lines. A procedural mechanism for worldwide litigation would 

serve to complement already existing great provisions.  

In order to reinforce enforcement, the following measures can be taken:  

✓ The legal framework of Indian copyright regulation envisages penal and civil provisions to 

protect the interests of the creators, however, it isn't always unfastened from hassles and hurdles 

which need to be eliminated.   

✓ The enforcement thing of the provisions is an issue of exceptional challenge and there is an 

urgent need of constructing better administrative equipment for the enforcement of the 

provisions of the regulation which requires well-oiled enforcement equipment. 

✓ There is a want for educated and nicely equipped specialized police force for detection and 

enforcement of provisions relating to violation of copyright and there is additionally a need for 

change of the judicial mind-set in managing copyright violations.   

✓ There are nonetheless misconceptions, problems of get right of entry to courts, sluggish 

increase of copyright bar and delay in disposal of anything cases reach the courts. 
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✓ The ubiquitous nature of Internet necessitates the consideration of multinational enforcement, 

with the intention to a few degrees require the harmonization of home laws regarding 

enforcement measures and facilitate the cross-border safety of copyright in the digital age. 

Diversities in primary theories and within the exercise of country wide systems defensive 

copyright and related rights create boundaries to effective worldwide and countrywide 

implementation of protection of authors and different proper owners.  

✓ The revel in and achievements of the harmonization programme of the European Community 

display the opportunities of bringing together important provisions of various countrywide 

systems. The harmony of legislative technique will, it is submitted, be the only effective 

manner of coping with the problems posed for the exercise of copyright and related rights 

inside the without borders environment created by the Internet and different international 

communique systems.   

✓ The provisions of the Berne Convention taken at the side of those of other applicable global 

instruments and the applicable regional gadgets can, it's miles cautioned, provide the premise 

for a unified global device of copyright, and, to be powerful, destiny making plans have to be 

based totally on moves toward an international copyright regulation a good way to comprise 

harmonized rules on all fundamental troubles.  
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CIVIL PARTNERSHIP AND ADOPTION THROUGH THE LENS OF 
SOCIETY 

- Aditya Sharma & Neil Patel1 

 

ABSTARCT 

This paper seeks to divulge into the question as to the way forward after the Navtej Singh johar v. 

Union of India judgment which decriminalised a part of section 377 of Indian Penal Code terming 

sexual intercourse with same sex as legal and decriminalised homosexuality. This paper discusses 

the way forward with respect to right to form couples having legal entity, right of adoption of a child 

in the same sex relationship or civil partnership. This paper draws information from various laws 

and rules of common law countries where these relationships are termed as civil partnership and 

have been granted rights which are at par with marital rights; this paper also examines how the 

same could be implemented in India as well through various amendments that are required in 

various laws. This paper also examines the psychological effects on child due to same sex parental 

raising and also the societal acceptance of such child; it conclusively determines the various thought 

processes of the society towards such child. 

Keywords: civil partnership, adoption, rights, psychology, rights 

 

RESEARCH METHODOLOGY 

This paper follows a research methodology of socio legal research and that is the reason why the paper 

is based upon doctrinal and non- doctrinal research where doctrinal research is done in order to 

ascertain the society’s reaction to the same sex couples or civil partnership and the societal attitude 

towards the adopted children of the homosexual parents. In the doctrinal research samples were taken 

from the state of Gujrat, West Bengal, Delhi and Telangana. The descriptive method is followed in the 

areas where analysis of laws is to be made of the common law countries basically Ireland and United 

Kingdom. Various works of renowned scholars are also alluded and critically analyzed. 

 

RESEARCH QUESTIONS 

1. What is the status and the respective laws for adoption in civil partnerships in major common 

law countries? 

2. How can the adoption law relating to civil partnership of common law countries in principle 

be applied or adapted to the Indian jurisprudence and be implemented as laws in India? 

3. What is the society’s behavior or societal attitude towards the adopted children of same sex 

parents? What are the psychological effects due to raising by same sex parents? 

 

LITERATURE REVIEW 

The Research has been highly based upon the various laws existing in the common law countries.  

Some of those laws are U.K Civil Partnership Act 2004, Children Act 1989, Adoption and Children 

Act 2002, The Civil Partnership and Certain Rights and Obligations of Co-Habitants Act 2010, The 

Special Marriage Act 1954, Guardianship and Wards Act 1890, Indian Penal Code 1860. The Research 

paper has also imbibed information’s from the various case laws, articles from renowned scholars in 

 
1 Students, Symbiosis Law School, Hyderabad 
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the legal field as well as in the field of social sciences. Some of them are “Adoption Law” by Joan 

Heifetz Hollinger, “Civil Partnership in an Ireland of Equal Marriage Rights” by Peter Dunne, 

“Homosexual Adoption” Andrew Bainham. “Couplings: Civil Partnerships in the United Kingdom” 

by Ruthann Robson. Civil partnership Act 2004 gives us the legal framework which determines the 

various rights of civil partners the method to follow to register civil partnership, definition of civil 

partnership has been taken from there itself, Adoption and Child Act 2002 speaks about the various 

laws, rules and regulations that are to be followed while taking in adoption, it also talks about the rights 

of the adopters and the adoptees and determines as to who can give in adoption and take in adoption, 

Obligations of cohabitants act 2010 speaks about Ireland laws with respect to civil partnership and its 

right for adoption. The Indian Penal Code is referred to because of the recent judgment that 

decriminalized a part of section 377 which made homogenous sexual act constitutionally valid.   

 

INTRODUCTION 

The civil partnership act 2004  defines Civil Partnership a relationship between two people of the same 

sex (“civil partners”)—(a)which is formed when they register as civil partners of each other—(I)in 

England or Wales (under Part 2), (ii) in Scotland (under Part 3), (iii)in Northern Ireland (under Part 

4),2 or (iv) outside the United Kingdom under an Order in Council made under Chapter 1 of Part 5 

(registration at British consulates etc. or by armed forces personnel), or (b) which they are treated 

under Chapter 2 of Part 5 as having formed (at the time determined under that Chapter) by virtue of 

having registered an overseas relationship.3 According to the Ireland Claw relating to civil partnership 

was passed and received presidents assent on 2010, it defines the civil partnership under section 3 as 

a civil partner is either of the two persons of the same sex who are parties to a civil partnership 

registration that has not been dissolved or the subject of a decree of nullity.4 In India the Civil 

Partnerships has not been recogised it but by the recent judgment it has legalized the sexual act by two 

person of same sexes, it was done by  decriminalising section 377 which criminalized  such acts. The 

court recognized the area of personal/private domain of the individual. In the judgment itself  Justice 

Nariman, former CJI Dipak Misra mentioned that it mentioned that the law depicted Victorian morality 

but now the time has moved forward and now the constitutional morality rules the nation and according 

to the constitutional principles the majority should have no say as to how the minorities should behave, 

The Judgment also says that it is a right of the individuals to show sexual preferences and that comes 

well within the ambit of Article 21 that is the basic right which every human being possesses. The 

Paper now seeks to delve into the question as to how the adoption rights can be confided to the couples 

in the civil partnership. It makes a strong case as to how the adoption rights as given in the other 

common wealth countries, the same principles should be inculcated in the Indian laws as well. 

 

ADOPTION IN COMMON LAW COUNTRIES 

The first example we take is the United Kingdom which rakes in three laws to be taken in while we 

discuss Adoption these are U.K Civil Partnership Act 2004, Children Act 1989, Adoption and Children 

Act 2002. To be a valid applicant to take in adoption, primarily the two persons have to register 

 
2 Section 1 of Civil Partnership Act, 2004 available at http://www.legislation.gov.uk/ukpga/2004/33/section/1 last visited 

on 21.01.2019 
3 Section 1 of Civil Partnership Act, 2004 available at http://www.legislation.gov.uk/ukpga/2004/33/section/1 last visited 

on 21.01.2019 
4 Section 3 of The Civil Partnership and Certain Rights and Obligations of Co-habitants Act 2010, available at 

http://www.irishstatutebook.ie/eli/2010/act/24/section/3/enacted/en/html#sec3 last visited on 21.01.2019 

 

http://www.legislation.gov.uk/ukpga/2004/33/section/1
http://www.legislation.gov.uk/ukpga/2004/33/section/1
http://www.irishstatutebook.ie/eli/2010/act/24/section/3/enacted/en/html#sec3
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themselves as civil partners in accordance to the rules laid down in the Civil Partnership Act, 2004. 

The Adoption in civil Partnership is talked about in the section 75(Civil Partnership Act, 2004) read 

with section 4 of Children Act, 1989. Adoption is legalized in U.K  through section 71 of the civil 

partnership act which brings in certain amendments to various sections in the Adoption and children 

Act 2002 that makes adoption for civil partnerships legal Section 71(12) read in conjunction with 

section 144(4) reads as In this Act, a couple means—(a) a married couple, or (aa) two people who are 

civil partners of each other, or (b) two people (whether of different sexes or the same sex) living as 

partners in an enduring family relationship.5 Through this amendment the definition of the term 

‘couple’ changes and imbibes civil partnership in the definition of the term couple. Through section 

71(3) an amendment has been made to the section 47 of the adoption and children act 2002 which 

expressly makes it clear that a person who is in a civil partnership cannot be taken in adoption, this 

has been done by adding a clause names clause 8(a) in section 47 which says (8A) An adoption order 

may not be made in relation to a person who is or has been a civil partner.6 Therefore there are some 

restrictions or regulations that are put in order to make adoption legal one must always bear in mind 

that adoption should not be put in one perspective of the adopter but also about the child whose rights 

have to be considered before adoption is taken into consideration. Therefore, are some checks and 

balances that are required to be there in order to balance it out Section 50 of Adoption and Children 

Act, 2002 therefore says that before any couple to take in adoption it is necessary that in such relation 

one partner in a couple should be of at least 21 years and the other partner should be of at least 18 

years.  

There has been a general debate going on about as to when will the marital rights be granted to the 

persons living in the civil partnerships as well and U.K has done so as through section 71 which has 

brought in amendments to adoption and children act wherein the phrase ‘marriage’ has been used in 

the act in addition to it the phrase ‘civil partnership’ has been added which gives and equal standing 

to marital couples as well as the couples in civil partnerships.  

In United Kingdom there were several debates going with respect to whether a homosexual couples 

be allowed to adopt one of the great psychology professors made out a point that one can always say 

that there are problems  as to how to provide a proper model for example one couple generally is a boy 

and a girl we know and its non-debatable that kids in heterosexual families where the father on multiple 

decencies is way better than compared to child raised by a single parent that is the father in this case 

that does not mean that there are no single parent families who do a good job but on an average that is 

the case, so its widely believed that nuclear families are the smallest possible viable unit that is father 

mother child if one goes below that then one ends up paying but does not mean again that smaller unit 

families cannot at all do a good job but one has to contend with the fact that the kids should have model 

for both sexes that means accepting that the sexes are different and that both sexes play their role in 

the ecological environment, for example generally to speak in a lighter tone a father   rough and tumble 

play with the kids which the kids really like and is really important as Yark Pansep a great  neuron 

scientist laid out that in his study of Childs and their neural schema, now if you are gay then what is 

one going to do of the contra sexual target, one can say that there is no difference between man and 

woman and one can jelly  the child with that answer and avoid the moral responsibility or one can face 

it squarely and say that the homosexual couple has moved outside the cultural norm and adopted a 

non-standard relationship and which brings  a tremendous responsibility on the couple and then 

decipher what can they give their children in the classic minimum possible unit, but  there is a room 

in the world for the diverse range of approaches to complex life problems like having kids and  finding 

 
5Adoption and Children Act, 2002 available at http://www.legislation.gov.uk/ukpga/2002/38/section/144 , last visited on 

21.09.2019. 
6Section 71(3) of the civil partnership act, 2004http://www.legislation.gov.uk/ukpga/2004/33/section/79, last visited n 

22.09.2019. 

http://www.legislation.gov.uk/ukpga/2002/38/section/144
http://www.legislation.gov.uk/ukpga/2004/33/section/79
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a partner, but one must understand that there are biological differences between man and women to 

deny that is reprehensible in estimation. 

  On the same time the argument can be on the question that should a homosexual couple be allowed 

to adopt a child where the alternative is the child to be left abandoned there are two scenarios  

Scenario 1: if the child is to be left alone, they are kept at institutions where the child is physically, 

mentally and sexually abused. 

Scenario 2: that the child is adopted by a loving lesbian couple, where they have a single-family home, 

a large backyard, stable jobs. 

Now, given these two alternatives no one can reasonably argue that scenario one would be better for 

the child. So what does that prove that one country should have a policy where a right is given to 

persons there in civil partnership to be able to adopt, there can be two views on this where view one 

denies it and reasons out saying one nation does not make public policy based on certain exceptions 

or on extreme cases. On the other hand, one can always agree that every person has a right to life and 

personal liberty and one can read it that inside the said clauses and the right can be given and should 

be given to the homosexual couples. 

In United Kingdom a poll was held with regards to civil partnership should be legalized and adoptive 

rights be given to the couples in homosexual relationships, it was held that 73% of the pollsters agreed 

to the fact that the said couples should have those rights.7 

 In the case of Ireland, which is also a common law country the LGBT couples are governed by The 

Civil Partnership and Certain Rights and Obligations of Co-Habitants Act 2010 the said Act legalizes 

homosexual couples to have the same rights as heterosexual couples, all the marital rights were 

confided to persons in civil partnerships as well. According to the law minister of Ireland who drafted 

the bill it has laid down a cornerstone in constitutional liberty and long-standing demand of the LGBT 

community has finally been acceded to. In the said Act Adoption has also been validated with respect 

to couples in civil partnerships the couples can either apply individually or jointly to take in adoption.  

In we talk of the Europe as a whole LGBT couples has gained legality in most of the states, with 

legality and civil partnership rights being provided by most of the states, Adoption is such a right 

where there are still some counties where adoption rights are still not given some of these countries 

are Greece, Croatia and Switzerland . 

 

APPLICATION OF THE PRINCIPLE OF ADOPTION FOR LGBT COMMUNITY IN 

INDIA 

For allowing the adoption for LGBT community in India the basis was laid by the Supreme court of 

India in the case of Navtej Singh Johar v. Union of India where the court determined the area of the 

personal domain and that it was a personal choice of the individual as to what his or her sexual 

preferences are. Section 377(1) says “Whoever voluntarily has carnal intercourse against the order of 

nature with any man, woman or animal, shall be punished with 2 [imprisonment for life], or with 

imprisonment of either description for a term which may extend to ten years, and shall also be liable 

to fine.”8Decriminalising the criminalisation of same sex intercourse as unconstitutional and referring 

 
7 Article  by Giani Balduzzi https://www.termometropolitico.it/1313433_sondaggi-politici-italiani-adozioni-gay.html last 

visited on 24.01.19 

 
8 Section 377 of the Indian Penal Code 1860 available at : 

https://indiacode.nic.in/acts/1_Indian%20Penal%20Code,%201860.pdf  last retrieved on 27.01.2019 

https://www.termometropolitico.it/1313433_sondaggi-politici-italiani-adozioni-gay.html
https://indiacode.nic.in/acts/1_Indian%20Penal%20Code,%201860.pdf
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it be a sign of Victorian morality Justice Nariman penned “It must not be forgotten that Section 377 

was the product of the Victorian era, with its attendant puritanical moral values. Victorian morality 

must give way to constitutional morality as has been recognized in many of our judgments. 

Constitutional morality is the soul of the Constitution, which is to be found in the Preamble of the 

Constitution, which declares its ideals and aspirations, and is also to be found in Part III of the 

Constitution, particularly with respect to those provisions which assure the dignity of the 

individual.9There has been a great debate on the topic that the LGBT community persons have been 

born this way and this point has heavily been criticised by the former Chief Justice of India who said 

“If biology determines our expression, then there is no reason to think about making better or different 

worlds. It has all been decided; from the moment we became Homo sapiens. Yet if we recognise 

sexuality as constructed, we open up essential discussions about some of the most important aspects 

of life. Who are we sexually intimate with, and how? What do we do with the consequences of sexual 

intimacy (offspring and health)? Who is responsible for children’s lives, development and education 

in a society? The arrangement of sexual relations is the key social building block of society’s 

reproduction. Hence the importance of gay marriage. Yet we have a surprisingly limited way of 

engaging this conversation; indeed, biological determinism helps us avoid the issue altogether. A host 

of social issues are pressing down upon us, and we cannot effectively address them if we deny the 

reality of the human condition, including sexuality, and thereby close off discussions before they 

begin.”10 This was the rebuttal to the earlier judgment of Suresh Kumar Koushal v. Naz Foundation  

where this argument was made saying that homosexual persons are born this way now the question 

arises what is the way forward for granting other rights to the LGBT community as the chief Justice 

Dipak Misra notes in his judgement “Equality does not only imply recognition of individual dignity 

but also includes within its sphere ensuring of equal opportunity to advance and develop their human 

potential and social, economic and legal interests of every individual and the process of transformative 

constitutionalism is dedicated to this purpose.”11 

The above lines lays down the basis to move forward in granting rights to the LGBT community now 

it is the work of the legislature to pass a bill giving first a legal status to civil partnerships, then giving 

a right of adoption to those couples by amending various personal laws that is Guardianship and Wards 

Act 1890, The Hindu Adoption and Maintenance Act, or by passing a consolidated Act which gives 

rights to the respective community to form legal relationships adopt children and have other rights 

which are confided to the marital couples similar to the Civil Partnership Act 2004 prevalent in U.K. 

 

DOCTRINAL ANALYSIS OF THE SOCIETY’S ATTITUDE TOWARDS HOMOSEXUAL 

COUPLES AND THEIR ADOPTION 
 

What is the society’s behavior or societal attitude towards the adopted children of same sex parents?  

To determine the behavior or the perception of the society towards the homosexual couples and same 

sex parenting and adoption of children by same sex parents, a survey was conducted from different 

parts of the country to analyse the mindset of the general society towards the issue mentioned above. 

 
9 Paragraph 78 of Navtej Singh Johar v. Union of India available at : 

https://www.sci.gov.in/supremecourt/2016/14961/14961_2016_Judgement_06-Sep-2018.pdf  last retrieved on 

26.01.2019 
10 Navtej Singh Johar v. Union of India available at : 

https://www.sci.gov.in/supremecourt/2016/14961/14961_2016_Judgement_06-Sep-2018.pdf  last retrieved on 

26.01.2019 
11 Paragraph 104 of Navtej Singh Johar v. Union of India  available at : 

https://www.sci.gov.in/supremecourt/2016/14961/14961_2016_Judgement_06-Sep-2018.pdf last retrieved on 26.01.2019 

https://www.sci.gov.in/supremecourt/2016/14961/14961_2016_Judgement_06-Sep-2018.pdf
https://www.sci.gov.in/supremecourt/2016/14961/14961_2016_Judgement_06-Sep-2018.pdf
https://www.sci.gov.in/supremecourt/2016/14961/14961_2016_Judgement_06-Sep-2018.pdf
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1. Do you believe that children who are raised by gay or lesbian couple would grow up with a 

general confusion regarding their own sexual identity? 

 

 

                        
 

From the survey conducted, one can see that 58.8% of the people are sure that the child would not 

have a confusion regarding his own sexual identity whereas 7.8% of people think that the child would 

have a confusion regarding his own sexual identity. 

 

2. Do you think children from same gender parent behave differently from children from 

heterosexual family? 

                                  

 

From the survey conducted, one can see that, 51% of the people do not believe that children from same 

gender parent behave differently from the children of heterosexual family whereas merely 15.7% of 

people believe that children from same gender parent behave differently from the children of 

heterosexual family.   

 

3. According to you, which gender parent upbringing is better- Gay Parents or Lesbian Parents? 
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From the survey, one can understand that nearly 55% of the people think that none of the above options 

are better in comparison to each other because the society thinks that both the genders cannot be 

compared with each other. 

 

4. Is it more equitable with respect to child raising in civil partnership as compared to heterosexual 

relationship? 

                                

 

From the survey, one can understand that 38.8% of the people agree with the statement, 4% of the 

people strongly agree with the statement whereas 26.5% of the people do not agree with the statement 

and 10.2 % of the people strongly disagree with the given statement. 

 

5. Do you believe that a child raised in a homosexual family results in emotional deficit in the 

child? 

                                 

 

From the survey, one can understand nearly 46% of the people do not believe that a child raised in a 

homosexual family results in emotional deficit in the child whereas 26% of the people believe that the 

child raised in a homosexual family results in emotional deficit in the child. 

 

6. “Gay couples have a passive behavior towards the child.” Comment your views on this 

statement. 

According to the survey, the people do not believe so in giving a general answer because they believe 

that it is upto the individual to take care of the child whether the parent being male or female. 
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7. “Lesbian couples are extremely supportive towards the child.” Comment your views on this 

statement. 

According to the survey, the people do not believe so in giving a general answer because they believe 

that it is upto the individual to take care of the child whether the parent being male or female. 

 

8. A child coming from a homosexual background, will he be prejudiced against in general society? 

                                      

From the survey, one can understand that 32% of the people think that the child from a homosexual 

background will be prejudiced against in the general society and another 32% of people do not think 

that a child from a homosexual background will be prejudiced against in the general society. 

 

9. Do you believe that a child raised in a homosexual family results in emotional deficit in the 

child? 

                                   

From the survey, one can understand that around 46% of the people do not think that a child raised in 

a homosexual family results in emotional deficit in the child whereas 26% of the people think that a 

child raised in a homosexual family results in emotional deficit in the child. 

 

10. What is your opinion on third party parenting? 

According to the survey, most of the people support third party parenting in the cases where each of 

the adoptive parents have a heavy workload and offices to handle and they are not able to give 

sufficient time to their children but on the contrary where each of the parents are able to give sufficient 

time to the children, they do not encourage or support the concept of third party parenting. 

 

11. Do you believe marital rights should be confined to LGBT community as well? 
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From the survey, one can understand that almost 88% of the people believe that marital rights should 

be confined to LGBT community as well whereas merely 8.2% of the people do not believe that marital 

rights should be confined to LGBT community as well. 

 

12. Should a law be passed regarding civil partnership adoption in India? 

                                               

 

From the survey, one can understand that nearly 88% of the people believe that a law be passed 

regarding civil partnership adoption in India whereas merely 8.2% of the people believe that law 

should not be passed regarding civil partnership adoption in India.The above survey can help one 

clearly understand that the people in this country are for or in favour of the granting of the rights to 

the homosexual couples and strongly believe them to be equal as other people in the country. The 

people also strongly believe that a law should be passed for the LGBT community and a law for the 

adoption of civil partnership in India.  In the words of Justice Chandrachud, members of LGBT 

community are entitled as all other citizens, to the full range of constitutional rights including the 

liberites protected by the constitution.This, clearly, indicates at a future beyond mere 

decriminalisation. It indicates towards civil rights, a guarantee against horizontal discrimination in the 

domains of housing, education, and access to services (under Article 15(2)), a potential right to 

affirmative action (on the lines of the NALSA v Union of India), and of course– eventually – equal 

marriage, if demanded. How rocky the road will be towards full and equal moral membership, of 

course, remains to be seen.12 

 

EFFECTS OF CHILDREN ON ADOPTION: PERCEPTION AND REALITY 

 
12“Civilization has been brutal”: Navtej Johar, Section 377, and the Supreme Court’s Moment of Atonement by Gautam 

Bhatia available at https://indconlawphil.wordpress.com/2018/09/06/civilization-has-been-brutal-navtej-johar-section-

377-and-the-supreme-courts-moment-of-atonement/  last retrieved on 27.01.2019. 

https://indconlawphil.wordpress.com/2018/09/06/civilization-has-been-brutal-navtej-johar-section-377-and-the-supreme-courts-moment-of-atonement/
https://indconlawphil.wordpress.com/2018/09/06/civilization-has-been-brutal-navtej-johar-section-377-and-the-supreme-courts-moment-of-atonement/
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This is research paper written in light of the challenges faced by the children of same sex couples. 

There are already a lot of research papers on the topic of adoption and parenting by the people of the 

LGBTQ community. This research paper explores the challenges faced by the children of such families 

if and any present which are different from the children of opposite sex couples. One must note while 

reading this paper that there are already very few people who openly identify themselves as a member 

of the LGBTQ community due to prejudices against them prevalent in the society, hence the process 

for the legal adoption of children for same sex couples is very difficult and not even legal in many 

countries such as our own. There are only twenty-seven countries in the world with legal support for 

child adoption. Therefore, a majority of the demographic and surveys considered for this paper are 

based on the opinion of the worldwide populace. It is also to be noted that the almost all the researches 

which have been cited have considered the small sample population of well off upper and/or upper-

middle class couples with higher education than an average person rather than a wider sample. The 

reason for this again being the stigma against them and the difficulty for legal adoption. People of 

stand against the notion of allowing couples of the same gender for legal adoption of children often 

take the stand that the presence of both the genders is required for proper upbringing of hte child. This 

has been proved to be a wrong notion carried by the society in general as there are multiple researches 

which prove that these children nowhere lesser than children of opposite sex couples but in some 

instances are even better (Human Rights Campaign Foundation (HRC), USA) Children already show 

a very high degree of empathy and sensitivity to things happening around them. This is further 

enhanced as they from a very young age also are subjected to prejudices of the society, hence they 

groom to be more caring individuals. It is also to be noted as general belief children of same sex couple 

do not have higher possibility of indentifying themselves as lesbian or gay after they grow up.13 This 

idea is perpetrated by the largely heterosexual society which we live in and which in turn pressure the 

children from accepting gender orientation. This is the same as the child of a heterosexual couple 

identifying themselves as a member of the LGBTQ community when they grow up. 

Now, turning to the psychological aspect of this topic, we come across a common factor that all the 

research papers mentioned and it relating to the whole behavior of society rather than the behavior of 

the children explicitly relating to fact that both the parents have the same sex. The research points to 

the fact that there has been a trend of higher case of depression, social anxiety and suicide cases in 

case of these children simply because they had been judged since a very young and impressionable 

age. This also leads to higher chances of the child getting estranged from their parents after being able 

to support themselves.14 It is however to be noted that the above research used data from the National 

Health Interview Study (USA), conducted in the early years of 2000’s.15 Hence as the worldwide 

scenario changes to be more accommodating and also more aware that being of any sexual orientation 

is not a choice but something inherent, these trends are sure to decline as the role of parents in this 

aspect is minimal but rather largely influenced by their peers and the society in general. The main 

factors which can concluded from this research paper is that there is almost no difference in the 

psychological aspect or support from parents towards their children in any manner whatsoever due to 

their sexual orientation. Rather due to same sex parents being aware that they might not be able to 

support their child fully makes them more caring towards their children, which in turn being beneficial 

for the children.16 The major factor which affects both the psychology of the child and their relationship 

 
13 "How Does the Sexual Orientation of Parents Matter?"  by Stacey J published on 2001 
14  Study by Theboforeous  available at https://thembeforeus.com/study-studies-same-sex-parenting/ last retrieved on 

26.01.19 
15 Study by National health Interview Study  available at  https://harvest.usask.ca/bitstream/handle/10388/ETD-2011-09-

143/MCCUTCHEONTHESIS.pdf?sequence=4&isAllowed=y  last retrieved on 26.01.19 
16 Guardians editorial on  LGBT parenting available :        https://www.theguardian.com/commentisfree/2017/sep/13/there-

is-no-harm-caused-by-same-sex-parenting-studies-suggesting-otherwise-are-skewed last retrieved on 26.01.19 

https://thembeforeus.com/study-studies-same-sex-parenting/
https://harvest.usask.ca/bitstream/handle/10388/ETD-2011-09-143/MCCUTCHEONTHESIS.pdf?sequence=4&isAllowed=y
https://harvest.usask.ca/bitstream/handle/10388/ETD-2011-09-143/MCCUTCHEONTHESIS.pdf?sequence=4&isAllowed=y
https://www.theguardian.com/commentisfree/2017/sep/13/there-is-no-harm-caused-by-same-sex-parenting-studies-suggesting-otherwise-are-skewed
https://www.theguardian.com/commentisfree/2017/sep/13/there-is-no-harm-caused-by-same-sex-parenting-studies-suggesting-otherwise-are-skewed
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with their children is due to the prejudices of the society, which according to the trends is bound to 

change as society as whole grows to accepts differences and appreciate it. 
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CRIME OF SEXUAL VIOLENCE DURING ARMED CONFLICT 

- Shivani Bisht & Vaibhav Gusain1 

 

ABSTRACT 

In modern armed warfare the offence of sexual violence is very well-known. All the kinds of sexual 

violence are completely restricted against everyone and during all times under various laws and 

particularly under Human Rights Law and International Humanitarian Law (IHL). In addition, there 

is one more law i.e. International Criminal Law that holds that is the entity criminal obligation of 

sexual crimes’ executioners. There is conflict between the laws and facts which is main concern and 

could not be elucidated by actual ambiguity. The main aim is to discover new ways of reconstructing 

application for already existent laws at the national as well international levels. 

Keywords: sexual violence, conflict-related sexual violence, weapons, means of warfare, human 

rights law, IHL, rape. 

 

INTRODUCTION 

Basically, the problem of sexual violence is prevalent in the countryside and particularly at the pace 

of armed conflict. The main and emphasizing issue about the sexual violence is that it is always an 

unseen misconduct as the sufferer is obviated by his perception of humiliation ad remorse to move 

ahead and talk with regard to it.so, it is a big confrontation for the humanitarian organizations who 

desires to obstruct the sexual violence and acknowledge to the rights of the sufferer. Presently, a way 

was taken by the well-known committee that is the International Committee of Red Cross (ICRC) 

where it assumes that mostly it the armed conflicts only where the sexual violence use to take place. 

It also makes efforts to give a convenient acknowledgement to the sufferers though there is non-

presence of charges2. 

When we link sexual violence to the conflict related offences it has no connection with the want of sex 

but it has connection with the control, capability and misuse of the supremacy3. The main point to be 

noted here is that it is not only the girls and women who are usually the victims of the offence of sexual 

abuse but at the very same time, the boys and men are also accessible to the offence of this violence4 

and it can be carried out by various executioners like those who are diplomats, representatives of armed 

groups or of surveillance associations or they may be only an entity. A lot of institutions5 and scholar6 

have administered that the number of victims of sexual abuse are growing rapidly. Mostly, it has been 

noted that the offence of sexual violence is not committed alone; it is done with other offences like 

employment of children, demolition of estate, assassination of people and also stealing property or 

goods.  

But like all other offences, sexual violence can also be controlled. International law and particularly 

human rights law and International Humanitarian Law (IHL) completely ban the offence of sexual 

violence.  

 
1 Students, Rajiv Gandhi School of Intellectual Property Law, IIT Kharagpur 
2 Pascale: “Sexual Violence in armed conflict: Invisible Tragedy”. 
3 Wartime Sexual Violence- Report of US Institute of Peace. 
4 Presumption that challenged that girls and women are main sufferer of rape and other sexual abuse. 
5 As per the United Nations the violence has been suffered by women from the time when armed conflict had begun. 
6 Refer to database related to sexual violence in armed conflict given by Dara Kay Cohen. 
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WHAT IS SEXUAL VIOLENCE? 

In the landmark case of AKAYESU7, it was observed by the ICTR8 i.e. International Criminal Tribunal 

for Rwanda9 that a sexual offence can be defined as doing of any deed or action of sexual traits that is 

done on an individual under those situations that are considered violent10. The phrase “deed or actions 

of sexual traits” has very wide essence11. It spreads from the infiltration to the statements of sexual 

meaning. Further, it was recognized that the offence of sexual abuse is not restricted to mere factual 

assault12 of embodiment of individuals but may also take into account those deeds which do not evolve 

within it the infiltration. Therefore, we can say that the arena of sexual abuse is much wider than the 

offence of rape13.  

Many juridical articles and precedental laws have given instances of sexual abuse like human 

smuggling for the purpose of sex abuse14, compelled miscarriages15, imposed wedding16, removal of 

sexual parts17, doing aggression18, intimidating the person sexually, imposed vasectomy19, testing the 

chastity20 vigorously, etc. are considered as part of sexual abuse21. 

 

RESTRICTION UNDER INTERNATIONAL HUMAN LAW OF SEXUAL VIOLENCE 

Many times, the treaties of IHL were judged as bad as they supposedly do not take into consideration 

the requirements of women in the armed warfare and also as they fail to restrict and prosecute the 

offence of sexual violence in a strong22 manner. 

Various other treaties that were concerned with armed warfare have different perceptions. The Geneva 

Convention of 192923, that was related to the captive of armed conflict furnish that these captives are 

also designated for the prestige of “their individuality and respect” and also the captive women must 

be dealt with all regard for the reason of their gender24. IHL treaties main target from the beginning 

was to restrain sexual violence at the time of armed warfare. 

 
7 ICTR Akayesu, Trial Judgment. 
8 Article-3(g) of the Statute. 
9 Statute of International Criminal Court, 1998. 
10 Prosecutor v. Jean-Paul Akayesu Case No. ICTR-96-4, Judgment  given by Trial Chamber on 2 September 

1998. 
11 Ibid. 
12 ICTR, Akayesu. 
13 ICTR, Akayesu judgment, 2001. 
14 Protocol to suppress, prevent and punish trafficking in persons- United Nation Convention Protocol. 
15 World Report on Violence and Health.  
16 WHO Report on Sexual Violence. 
17 Prosecutor v. Théoneste Bagosora, Case No. ICTR-96-7. 
18 The Geneva Convention, 1949. 
19 The Sexual Violence in Armed Conflict: Overview. 
20 M. Bastick K. Grimm and R. Kunz, WHO. 
21 SCSL Statute, Art. 2 of “Crimes against Humanity”. 
22Refer to “Women, Human Rights and International Humanitarian Law” and International Review of 

The Red Cross.  
23 The Conventions related to Customs and Laws of war. 
24 The Convention relative to the Treatment of Prisoners of War, Geneva. 
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In addition, traditional treaties of IHL25 also restrict all modes of sexual violence26. Their study reveals 

that this restriction spread in international as well as non-international armed warfare27 and moves a 

step ahead to safeguard girls, women, men and boys28.  

 

WHAT IS CONFLICT-RELATED SEXUAL VIOLENCE THAT RESULTS INTO 

COERCION OF IHL? 

Usually, the offence of sexual violence can be done during the time of armed warfare or during the 

term of peace or there may be various other circumstances. Further, it can be done by several actors 

for several objectives. We can also say that if the sexual violence is done during the armed warfare 

then also it may not be “conflict-related29”. 

Though the concept of conflict-related sexual offence does not have an accepted meaning but it is very 

commonly in use. This phrase has two parts i.e. “sexual violence” and “conflict-related” which provide 

that there is difference between sexual violence in the time of peace and sexual violence at the time of 

war. It has been pointed out that rape is not an interpretation of modesty or sexuality but an 

interpretation of aggression. Though the concept is closely linked with the executioners who relate to 

insurgents’ class, army and other kinds of armed class, the explanation provided by the United Nation 

is mainly comprehensive and does not expel noncombatant, etc. 

This phrase “conflict-related sexual violence” is not mentioned in the treaties30 of IHL. This phrase 

has been interpreted separately by different actors. For example, the United Nations interpreted it as 

that sexual violence which accrues in contradiction or in other circumstances of attention and it has 

rational or irrational link with the contradiction. 

In the pretext of the non-international armed warfare31, in case there is a military officer who 

committed rape on a junior soldier as a mode of sanction- since this offence has no relation to the 

circumstances of armed warfare, IHL will not administer to this offence. Moreover, this act of rape 

must be restricted under the domestic law as well. Due to this there is also the contravention of the 

human rights in case military officer does the offence of rape in his capacity of authority. But if in the 

similar armed warfare, the military officer does the rape of a person who is in detention for the reason 

of armed warfare, and then such an offence will be regarded as contravention of IHL.  

 

WHETHER SEXUAL VIOLENCE IS A WEAPON OR IT IS MEANS OF WARFARE? 

In the armed warfare32 and especially in the offence of rape, the sexual violence33 is considered as 

“weapon of crime” or as “means of conflict”34. 

There is no specific meaning of the term “weapon” under IHL, though many times efforts were done 

to define it. After taking into account several definitions, two requisite ingredients were regarded 

 
25 “A principle of law of Armed Conflict”. 
26 The ICRC Customary Law Study. 
27 Art. 8(2) (b) (xxii) of Rome Statute that extend to international armed warfare, and Art. 8(2) (e) (vi), that extends to non-

international armed warfare. 
28 ICRC Customary Law Study. 
29 Nicaragua v. United States of America. 
30 Refer to ICCPR, Art. 7; ECHR, Art. 3; etc. 
31 Prosecutor v. Rutaganda. 
32 The Elements of Crime. 
33 The African’s Protocol on Humans and People’s Rights of Women in Africa. 
34 The UNICEF “Sexual violence as a means of war”. 
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necessary to know the meaning of weapon: (i) to harm, destroy, fear, murder and so on35. (ii) Through 

an appliance, article, apparatus or commodity. In comparison, “a means of conflict” is known by the 

course in which the weapon is actually used.  

 

SEXUAL ABUSE OF WOMEN AND ARMED CONFLICT 

The main target of the offence of sexual violence is mostly girls as well as women. But now the boys 

and men are also the victims36 of this offence. The sexual violence in relation to conflict takes place 

mainly in fields, areas of custody, homes, habitat homes, emigrant camps, etc. it usually takes place at 

the peak of armed conflict and sometimes even goes ahead37 after the end of conflict. The main reason 

for this sexual offence is the unavailability of medical needs and absence of any intellectual expert. 

Therefore, this lead to the spreading of diseases of AIDS/HIV. 

 

SEXUAL VIOLENCE BY BELLIGERENT FORCES 

The offence of sexual abuse done during war and conflicts is the black past of our country. This offence 

is present every time in some manner or the and even goes on till now. The well-known incidents of 

violence done against women are: The India’s Partition and establishment of the Pakistan, the China 

being occupied by the Japanese at the time of Second World War, the war of Bangladesh in 1971 and 

many other wars in the continent of Africa38, etc. The extent of this offence is very wide but many 

cases do not come to the forefront.   

As the civil war and the fights among the several classes continued in Africa, there was lot of cases of 

rape, violence etc. to show their dominating nature and superior power. Further, there were cases of 

rape and other types of sexual violence in the Congo Republic in order to use this abuse as a means of 

war to bring fear in people’s mind of the civilian community39. 

The main element40 of conflict in Rwanda and Bosnia in 1990s41 was the rape. There was a practice of 

raping a woman in front of her family members and also expose such women to embarrassment and 

anxiety. The situation of women was such that they were not in a position to demand protection from 

sexual violence by the belligerent forces, and thus provide the dim difference betwixt executioners and 

the defender42. 

 

INTERNATIONAL INSTRUMENTS PROVIDING SAFEGUARDS TO THE VICTIMS OF 

SEXUAL VIOLENCE 

The international law43 administers assurance of several privileges and safeguards to the sufferer of 

armed conflict. But the matter of sovereignty of state is very crucial and may expose to flicker during 

some times, therefore there are many international instruments which does not affix the state until it 

has authenticated it. There is time when though the state has authenticated it, it says that the issue is 

 
35 The proposed definition in the Weapons Law Encyclopedia.  
36 Prosecutor v. Prlić, Case. 
37 The Sexual Violence in Armed Conflict: Global Overview and Implications for the Security. 
38 The Sexual Violence and armed conflict of polity press 2011. 
39 The Sexual Crime: A Reference Handbook. 
40 The Women and Civil War: Impact, Organizations and Action. 
41 The Law Reports of Trials of War Criminals. 
42 Ibid. 
43 The International Conference Final Declaration for Protection of War Victims.  
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personal to them and so does not want any international opinion. In addition to the 1949 Geneva 

Convention44 which is concerned particularly with the armed conflict and war, the United Nations is 

the boss of human rights. It provides particularly for the safeguard of girls and women from the offence 

of sexual abuse as well as gender specific offence, which also takes into account the situations of 

emergency like in emigrant camps. 

 

CONCLUSION 

Rape along with the sexual violence is restricted under all the treaties like human rights law and 

international humanitarian law. Moreover, these offences can result in various crimes like offences 

against human, against war and also results into the act of killing others. These offences are mainly 

common during the time of armed conflicts. A time has come when there is urgency to take appropriate 

steps to tackle the situation of sexual violence at both the national as well as international level. Only 

then the gap between the reality and the law can be completely filled. There is a need to completely 

eradicate the offence of sexual abuse/violence from the area of armed conflict as it is noted that this 

offence of sexual violence is not an essential ingredient of the armed conflict. Very soon sexual 

violence will disappear as it is getting help and attention from several human rights groups, political 

parties, civil communities, etc. 

 

 

 
44 GC I, Art. 50; GC II, Art. 51; GC III, Art. 130; GC IV, Art. 147. 
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CRITICAL ANALYSIS OF NATIONAL MEDICAL COMMISSION ACT, 

2019 

- Anushka Paliwal1 

 

ABSTRACT 

Proposed for the development and regulation of medical education, institutions and profession in 

India by establishing an entirely new commission with certain new provisions, thus replacing 63 

years old Indian Medical Council Act 1956, the council which was in any case dissolved by the 

President in 2018 and its functions were being performed by a Board of Governors on a temporary 

basis, the National Medical Commission Bill became an Act on 8th August 2019 after receiving 

majority support by the parliament and approval of the President. 2 

In this Legislative comment the author will study and critically analyze the National Medical 

Commission Act 2019, by taking into consideration its history, object and purpose, reasons behind 

instituting certain provisions, the difference between the new act and the previous legislation, 

answering certain questions like whether this act is an overhaul or just a cosmetic surgery of the 

healthcare system and whether this amendment will help resolve the problems faced by the people 

today and would bring the much-needed change in the society, further giving suggestions and 

conclusions at the end. 

 

INTRODUCTION 

Every year close to one million Indians die due to inadequate healthcare facilities in the country.  

Nearly 700 million people here have no access to specialist care as 80% of specialists are working in 

urban areas. The doctor-to-patient ratio as prescribed by the WHO should be 1:1000. India has a ratio 

of 1:1456 indicating an acute shortage of doctors especially those who are proficient and skilled so as 

to cater to the health problems faced by the population.  Moreover, about 63 million people who 

somehow arrange the money for such costly services later on face poverty due to really high health 

care costs alone.3 

Ever since the Medical Council of India (hereinafter referred to as MCI) the authority which used to 

maintain and regulate both the medical education and practice in the nation got involved in illegal 

activities (corruption) that was discovered in 2010, it failed to perform its duties at all levels be it 

granting approval for setting up a medical college or allocating seats and monitoring and supervising 

the conduct of doctor, this field witnessed an unending downfall.4 

National Medical Commission Act 2019 with its 61 sections5  is a product of purposeful and deliberate 

formulation of the health and family welfare policy of the state which aims to establish National 

 
1 Student, BA. LLB., Symbiosis Law School, Pune 
2 Prabhash K Dutta, NMC Act passed by Rajya Sabha: Overhaul or cosmetic surgery of healthcare system? An explainer, 

(August 1, 2019, 6:49 PM), https://www.indiatoday.in/news-analysis/story/nmc-Act-overhaul-or-cosmetic-surgery-of-

healthcare-system-an-explainer-1576075-2019-08-01 
3 12th Five Year Plan, The Working Group on Tertiary Care Institutions, (April 29, 2016, 8:10:11 AM) 

https://www.firstpost.com/india/medical-council-of-india-largely-responsible-for-corruption-in-health-care-reveals-

committee-2755450.html 
4 Rakesh Bhatnagar, Medical Council of India largely responsible for corruption in health care, reveals committee (April 

29, 2016, 8:10:11 AM) https://www.firstpost.com/india/medical-council-of-india-largely-responsible-for-corruption-in-

health-care-reveals-committee-2755450.html 
5 The National Medical Commission Act 2019, No. 30, Acts of Parliament, 2019 (India)  
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Medical Commission (hereinafter referred to as NMC), a central authority that will replace MCI and 

which will be responsible for laying down the different policies for the regulation of medical education, 

institutions and professionals in India. The striking features and distinct provisions of the Act that have 

been analyzed below 

 

ESTABLISHMENT OF AUTONOMOUS BOARDS AND COMPOSITION OF NMC 

To function in a more organized way, deliver better services, assess the needs and requirements of 

human resources and infrastructure in healthcare and ensure that the State Medical Councils comply 

with the regulations made under the Act four autonomous boards6 are established under the 

commission which are as follows: 

 

(i) The Under-Graduate Medical Education Board to formulate the standards for 

undergraduate education, courses examination; norms for faculty, infrastructure in medical 

colleges; and recognize medical qualifications.7  

(ii) The Post-Graduate Medical Education Board to formulate standards for post-graduate and 

super specialty education, courses, examination; norms for faculty, infrastructure in medical 

colleges; and recognizes medical qualifications. 8 

(iii) The Medical Assessment and Rating Board to grant permission to establish medical 

colleges; assess and rate them and levy penalties if they fail to maintain the minimum 

standards.9 

(iv) The Ethics and Medical Registration Board that will regulate professional ethical conduct; 

and maintain a national register of all (a) licensed medical practitioners and (b) Community 

Health Providers (CHPs).10 

Furthermore, Medical Advisory Council will be constituted by the central government which will serve 

as a primary platform through which the states/union territories can put forth their views and concerns 

before the NMC. Furthermore, the Council too will advise the NMC on measures to enable equitable 

access to medical education. 

Composition of NMC 

 It is a body of 33 members, some who will be elected and some who will be nominated by the search 

committee formed by the central government. The number of members was increased from 25 to 33 

after the amendments made by the Rajya Sabha.11 The members would include one chairperson12, 10 

Ex-officio members13 and 22 Part-time members14. 

Analysis 

The division of work amongst the different boards under the NMC should lead to focused vision and 

efforts which is a better way of management and organization and has the potential to give better 

results. Such clear-cut divisions and separate autonomous boards were not a part of the erstwhile MCI. 

 
6 Section 16, The National Medical Commission Act 2019, No.30. Acts of Parliament, 2019 (India) 
7 Section 24, The National Medical Commission Act 2019, No.30. Acts of Parliament, 2019 (India) 
8 Section 25, The National Medical Commission Act 2019, No.30. Acts of Parliament, 2019 (India) 
9 Section 26, The National Medical Commission Act 2019, No.30. Acts of Parliament, 2019 (India)   
10 Section 27, The National Medical Commission Act 2019, No.30. Acts of Parliament, 2019 (India) 
11 Shemin Joy, Rajya Sabha passes NMC Act with amendments, (August 1, 2019, 6:23 PM), 

https://www.deccanherald.com/national/north-and-central/rajya-sabha-passes-nmc-Act-with-amendments-751274.html 
12 Section 4 (2), The National Medical Commission Act 2019, No. 30, Acts of Parliament, 2019 (India)  
13 Section 4 (3), The National Medical Commission Act 2019, No. 30, Acts of Parliament, 2019 (India) 
14 Section 4 (4), The National Medical Commission Act 2019, No. 30, Acts of Parliament, 2019 (India) 
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The composition of the NMC is different from that of the MCI, the difference being the total number 

of nominated members and the elected ones. Though the government has put certain safeguards like 

appointment of eminent medical personalities as members for only one term of four years and no 

eligibility for any further extension, declaration of assets at the time of being appointed and again 

while demitting office, declaration of their professional and commercial engagement or involvement 

which will be published on the website of the Commission, non-acceptance of any employment in any 

capacity in a private medical institute whose matter has been dealt with them either directly or 

indirectly by the chairperson/member on ceasing to hold office for two years15, and the establishment 

of  Medical Advisory council to give States and Union territories a platform to express their opinion; 

but the reduced number of seats to represent members from every state, the appointment of members 

rather their election especially for the post of the chairperson of the committee and the President of the 

4 autonomous boards and some of its members16, which used to be an elected post in MCI, by the 

members of the Council from amongst themselves17, and the introduction of the concept of ex-officio 

members leads to make the composition of NMC lack the federal and representative character. It seems 

to be driven by the Centre more and less by the state, giving rise to the possibility where the Centre 

can appoint everyone in all these important bodies and even adjudicate on dismissals and the state will 

have no say. Indian Medical Association, the apex-representative of medical fraternity criticizes this 

provision on the same basis. 

 

FEE REGULATION AND NUMBER OF SEATS IN A MEDICAL COLLEGE 

Surprisingly there was no provision in the previous act with regards to the regulation of fees. Taking 

advantage of which many private education institutions charge exorbitant fees making medical 

education unaffordable and inaccessible to even meritorious students. In the absence of a particular 

provision, MOUs were signed between the MCI and the college managements to regulate fees for 

some number of seats in private colleges. As an interim measure, certain committees were set up by 

the Supreme Court and they were chaired by retired High court judges to fix the issue at hand. But 

there was no uniformity all over the country; there were several Universities that claimed that they 

were not covered by such committees.18  

Statistics tell us that close to 50% of the seats in MBBS are there in the government colleges of India 

which have nominal fees and the remaining 50% seats are there in Private colleges. Now the NMC 

will be regulating the fees for 50% seats of the Private colleges which can be different from state to 

state. This means that almost 75% of total MBBS seats in the country would be available at reasonable 

fees. Moreover, the State governments would still have the liberty to decide the fees for the remaining 

seats in the private medical colleges based on the individual MOUs signed with colleges on mutual 

agreements. Otherwise too the States will also provide scholarships based on the merit cum means and 

will also continue with the aim to make medical education affordable to all the students.19 

However this provision is criticized on the basis that the fees for the remaining 50% seats that are left 

for the institution to decide would open the floodgates to privatization in medical education. In the 

author’s opinion, the state is just trying to strike the right balance between its duty as a service provider 

and the privileges that need to be given to a private institution and has thus capped the regulation of 

 
15 Section 6,  The National Medical Commission Act 2019, No. 30, Acts of Parliament, 2019 (India) 
16 Section 18, The National Medical Commission Act 2019, No. 30, Acts of Parliament, 2019 (India)  
17 Section 3(2), The Indian Medical Council Act, 1956, No. 102, Acts of Parliament, 1956 (India)  
18 Shikha Goyal, What is National Medical Commission Act (NMC) 2019?, (August 7, 2019, 3:29 PM), 

https://www.jagranjosh.com/general-knowledge/what-is-national-medical-commission-Act-1565172049-1 
19 ET Online, National Medical Commission Act passes Rajya Sabha test; healthcare on verge of landmark changes, 

(August 8, 2019, 10:03 AM), https://economictimes.indiatimes.com/news/economy/policy/national-medical-commission-

Act-passes-rajya-sabha-test-healthcare-on-verge-of-landmark-changes/articleshow/70483570.cms 
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fees to just 50% in private institutes which better than having no provision which was the case earlier 

in MCI.  

 

NEXT EXAM 

The nation conducts different qualifying exams for different professions which tests a person’s 

potential and required skills to check whether they deserve to practice that profession and deliver the 

services well. For example, Union or State Public Service Commission Exams for civil servants; All 

India Bar Examination for lawyers, Judicial Service Exams for judges, National Eligibility Test (NET) 

for Assistant Professors. Surprisingly, to become a doctor which is a job of high knowledge, skill and 

responsibility there was no national-level qualifying test to see if a person is capable. All that was 

required was to complete your degree and get a license simultaneously. How unfair that is to the public, 

the society at large, to the people that will be affected by this, who might be put at the hands of 

incapable and unskilled doctors for treatment.  

Thus in the NMC Act, other than a single uniform National Eligibility-cum-Entrance Test (NEET) 

which is for admission to the under-graduate course in all medical institutions including AIIMS and 

JIPMER along with common counseling, National Exit Test (NEXT) a common final year 

undergraduate examination is also introduced for medical students. The same test will also serve as 

the basis for admission into post-graduate courses at medical institutions and only the ones who would 

clear this exam would get the license for the practice.20 This will be a screening test for foreign medical 

graduates too who want to practice in the nation.21 Currently, there was no uniform standard exam for 

all the foreign medical graduates who wished to practice in India. MBBS graduates from countries like 

America, England, Canada, Australia, and New Zealand were automatically permitted to practice. 

NEXT also eliminates the need for students to approach multiple colleges and take part in multiple 

counseling processes for admission and would save students and their families from unnecessary 

physical and financial trauma. 

However, The Medical Institutes criticize the step stating that the final year exam conducted by the 

institutes is of a decent level of difficulty and is enough to test a medical student’s skills to assess 

whether or not he is capable of becoming a doctor.22 The clubbing of three important exams via NEXT 

would just put too much pressure on the already burdened beginner. The Act also imposes these 

provisions on institutions like AIIMS who have always been conducting their separate tests and exams 

but would now fall under the same category as any other medical college in India. 

Moreover, the Act has just introduced the idea and hasn’t come up with a concrete plan that would 

give a clear picture to the public, the actual functioning and implementation of the idea of NEXT is 

still under process and has thus left many important questions unanswered. Like it does not impose 

any restriction on the number of attempts at NEXT for improving the rank for admission to PG courses, 

the syllabus of the exam is not decided as of yet. It does not specify the validity period of this license 

to practice. It is still unclear as to who will be providing the degree and the license now etc. Proper 

framing of provisions and clarity in the approach is required to implement this policy well.  

 

 
20 Section 33, The National Medical Commission Act 2019, No. 30, Acts of Parliament, 2019 (India) 
21 President Ram Nath Kovind signs NMC Act into a law; NMC to be constituted within six months, (August 9, 2019, 2:39 

AM), https://economictimes.indiatimes.com/news/politics-and-nation/president-ram-nath-kovind-signs-nmc-Act-into-a-

law-nmc-to-be-constituted-within-six-months/articleshow/70591981.cms 
22 Prasanna Mohanty, National Medical Commission Act 2019: What is it and why is the medical fraternity opposed to it?, 

(August 14, 2019, 9:17 AM), https://www.businesstoday.in/opinion/columns/national-medical-commission-Act-2019-

medical-education-in-india/story/367328.html 
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COMMUNITY HEALTH PROVIDERS (CHPS) 

India has a doctor population ratio of 1.1456 as compared to WHO standards of 1:1000.23 There is a 

huge gap in the doctors working in urban and rural areas. With the majority of the doctors practicing 

in cities and towns, most of our rural and poor population is denied good quality care. Increasing the 

seats in a medical institution, lowering the cost of medical education, reforming its functioning, 

regulating medical practice are only long term goals that will not bring any substantial change shortly. 

The concept of Community Health Providers (hereinafter referred to as CHPs) will resolve this 

problem and will give results quite early.24 

The Act states that CHPs would be modern medical professionals and not an alternative system of 

medicine who would be granted a license to practice medicine at mid-level. Though it is not clear as 

to what kind of professionals could be certified as CHPs, their qualifications will be decided through 

regulations by the eminent doctors of the NMC only after extensive public consultation and debate. 

These CHPs would have limited powers and would be allowed to prescribe specified medicines 

independently in primary/preventive healthcare at the mid-level only. For higher levels supervision of 

medical practitioners is mandatory.25  

Taking inspiration from similar experiments in Assam and Chhattisgarh that actually have lifted the 

quality of medical healthcare in the villages of these states the government believes that the CHPs will 

play the role of game-changer if they are recognized following a proper registration process. A national 

rural health mission report said that the medical services provided by such CHPs in villages are as 

good as MBBS doctors. 

However, doubt remains that by legally permitting CHPs to deliver their service is the government in 

a way promoting quackery.26 It is necessary to note that at present 57.3% of personnel currently 

practicing allopathic medicine do not have a medical qualification. By introducing CHPs the 

government rather aims to finish quackery by giving the public better and authentic options. Moreover, 

to make sure that this does happen the punishment for quackery has been enhanced to up to one-year 

imprisonment and upto Rs 5 lakhs fine from the existing Rs. 1000.27 

 

SUGGESTIONS AND CONCLUSION 

Learning from our past mistakes (MCI) and overcoming the challenges being faced today (shortage of 

doctors) the aim of the NMC Act is to establish a transparent, accessible and affordable medical 

education and practice system in the country leading to better healthcare outcomes by the powerful 

changes it brings through its different provisions like the constitution of four autonomous boards for 

better results, focused development and supervision, change in the composition and criteria of 

selection of the members of the committee as a preventive measure to counter corruption and other 

illegal practices, regulation of the fees of 50% of seats in the Private medical institutes to lower down 

the cost of medical education and promote the youth to take up this profession, reformation of the 

medical education and practice system by the establishment of NEXT exam to produce quality doctors 

and make it convenient for the aspirants to seek higher education and introduction of CHPs to make 

medical care and service available to the people deprived of it until the long term goals are achieved. 

 
23 Supra 17 at 3 
24 Section 32, The National Medical Commission Act 2019, No. 30, Acts of Parliament, 2019 (India) 
25 Supra 18 at 4 
26 Banjot Kaur, ‘National Medical Commission Act will encourage corruption, centralise power’,  (August 1, 2019), 

https://www.downtoearth.org.in/news/health/-national-medical-commission-Act-will-encourage-corruption-centralise-

power--65942 
27 Supra 19 at 4 
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The government has filled the gaps in MCI and has catered to the needs of the people by laying down 

a progressive substantial public policy which has a high chance of yielding good results. However, the 

government is required to decide on the details of any such provisions in the act thinking from all 

possible aspects and build something out of the constructive criticism being received from different 

sides from different angles. The NMC Act has a huge potential in bringing about a big change in 

society and prove to be favorable for the nation and its people.  
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DOCTRINE OF FAIR USE: RULE V. STANDARD APPROACH 

- Sourish Roy1 

 

INTRODUCTION 

The copyright in a work exists only on the expression of the work by the author; the underlying idea 

in the work is uncopyrightable. Unlike patent, copyright law recognises independent creation. The 

intellectual property right called Copyright stands on two basic pillars:  

• Encouraging and incentivising the creation of the author; and  

• Widest possible dissemination of the idea underlying the creative work among the 

public.  

The extent and limitations of copyright in a work is meant to balance the competing interests of the 

author and that of the underprivileged class of readers. The author is entitled to the exclusive rights on 

his creation and a market monopoly over it. On the contrary, the duty of a welfare State is to make 

available the underlying idea in the work to all the subjects of the State so that any furtherance or 

development of the disseminated idea is possible through a subsequent independent creation. The 

conflicting interests have boosted the idea of bringing a fair use or fair dealing provision in the law of 

copyright.  

 

ORIGIN AND EVOLUTION OF THE DOCTRINE 

Fair use or fair dealing enshrines the situations and exceptions carved out from the author’s exclusive 

right over his own creation. The fair use provisions can be resorted to for the exploitation of the 

author’s work without infringing the copyright in the work. The “Doctrine of Fair Use” evolved from 

the famous Nineteenth Century case of Folsom v. Marsh2 where the Court set forth a four factor test 

to ascertain what could be considered a fair use of a copyrightable work. To describe the delicate 

difference between fair dealing and copyright infringement, Judge Story famously commented that:   

"Patents and copyrights approach, nearer than any other class of cases belonging to forensic 

discussions, to what may be called the metaphysics of law, where the distinctions are, or at least may 

be, very subtle and refined, and, sometimes, almost evanescent." 

                                                           

The doctrine evolved through the next century and eventually got encoded in Section 107 of the US 

Copyright Act, 1976. The same was adopted in Article 13 of the Agreement on Trade-related Aspects 

of Intellectual Property Rights (TRIPS) binding all member nations of the World Trade Organisation 

(WTO). The statement of Article 13 confines the limitations of the author’s exclusive rights to:  

• Certain special cases,  

• Which do not interfere with the normal exploitation of the work, and  

• Which do not unduly prejudice the legitimate interests of the right holder.   

 
1 Student, L.L.B., Rajiv Gandhi School of Intellectual Property Law, IIT Kharagpur 
2 9. F.Cas. 342 (C.C.D. Mass. 1841) 
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RULE V. STANDARD APPROACH 

Every statute book contains legal provisions either in the form of a rule or a standard. As the name 

suggests, a rule provides for the hard empirical responses resulting from a specifically initiated trigger 

event; the demarcations of the trigger and the response is strictly specific and clearly spelt out in a 

narrow and inflexible manner. A standard, on the other hand, describes the trigger and the response in 

a soft and flexible manner with room for using one’s mental faculties and ability of judgment to assess 

the situation when the trigger is initiated. A rule is meant for strict interpretation of an exhaustive set 

of trigger events whereas a standard allows wider or narrower interpretation based on the set of 

available facts and the gravity of the dispute at hand.  

The fair use or fair dealing provisions in the copyright law of the signatory countries to the TRIPS 

agreement are framed either in the form of the rule-based formula or the standard-based test, in 

accordance to the guidelines laid down in the statement of Article 13. Section 107 of the US Copyright 

Act lays down a four factor standard to determine fair use of a copyrighted work, namely:  

• The purpose and character of the use, whether commercial or education;  

• The nature of the copyrighted work;  

• The amount and substantiality of the portion used in relation to the copyrighted work as a 

whole;  

• The effect of the use on the potential market of the copyrighted work.  

The tests are subjective in nature and the fair use of a copyrighted work is determined by the overall 

result of the quantitative and qualitative analysis of all the four factors. In Kelly v. Arriba Soft3, the 

fair use analysis was performed as under:  

• The use was commercial in nature but transformative to the effect of facilitating the 

identification of Kelly’s images in the search engine. By doing so, there was minimum loss of 

integrity of Kelly’s images. Hence the first factor favours Arriba.  

• The work of Kelly was copyrighted and published on the internet. It becomes a likely 

presumption towards copyright infringement. So, this factor favoured Kelly.  

• For facilitating identification of Kelly’s images, Arriba had to copy the entire image. So this 

factor was considered neutral.  

• A transformative use is less likely to affect the market of the original work. In turn, the 

thumbnails of Kelly’s work on Ariba’s search engine attracted people towards Kelly’s work rather 

than pushing them away. Thus this factor favoured Arriba.  

The result of the analysis showed that two factors weighed in favour of Arriba in comparison to only 

one factor in favour of Kelly, and the other remaining factor was neutral. The Court inferred that the 

use of Kelly’s images in Arriba’s search engine was in fact a fair use of the work.  

In India, the Copyright Act, 1957 is modelled on a rule-based formula with exhaustive grounds of fair 

use of a copyrighted work in clauses (a) to (zc) of Sub-section 1 of Section 52. The grounds are 

prescriptive in nature stating “if this, then what” in closed and unambiguous terms. Any use of a 

copyrighted work which falls within the determined boundaries of any of the above-mentioned 

grounds will be considered a fair use of the work, and will not invite infringement of the author’s 

 
3 280 F.3d 934 (9th Cir. 2002) 
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exclusive right under Section 14 of the Copyright Act, 1957. In spite of following a rule-based formula, 

the term “fair dealing” in clause (a) is nowhere defined in objective terms. In Hubbard v. Vosper4, 

Lord Denning said the term “fair dealing” cannot be specifically defined. It is a question of degree of 

copying and proportions of the copyrightable elements in the work. If an intention to replace the 

author’s work and enter the market of the author can be legitimately inferred, then it shall be termed 

as unfair dealing of the copyrightable work. 

The question of fair dealing came before the Delhi High Court in The Chancellor Masters and 

Scholars of the University of Oxford v. Narendra Publishing House and Ors.5, where the Court 

adjudged the solved guide book published by the defendants to be a transformative work over the 

mathematics textbooks published by the plaintiffs. A transformative work containing even the 

verbatim copy of the copyrighted work has a different market than the market of the copyrighted work, 

and hence can be considered a fair dealing of the copyrighted work.  

 

CONCLUSION 

A comparison drawn between the rule and standard based approach shows that a rule-based formula 

is very restrictive. It does not allow the inclusion of any new exceptions, which is very possible to be 

incorporated by a standard-based test. In Indian jurisprudence most litigations are argued on the 

subjective term of “fair dealing” in clause (a) of Sub-section 1 of Section 52. Even the courts have 

adopted the four factor test from the US Copyright jurisprudence to answer the questions on “fair 

dealing” of a copyrighted work. In light of this, the standard-based test looks more comprehensive in 

resolving disputes on “fair use” or “fair dealing” in copyright law.  

  

 
4 (1972) 1 All ER 1023 p. 1027 
5 2008(38)PTC385(Del) 
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ECOTOURISM IN INDIA 

- Vaishnavi Pareek1 

 

ABSTRACT 

The quantitative study was done to illustrate the Ecotourism in India. India is a land of different 

diversity and culture a large amount of tourism is found here. Tourism is also very important part of 

Indian economy. To solve the problem of the degradation of the treasure of different tourist places 

the concept of ecotourism came into force in 1980’s. Ecotourism basically means tourism towards 

exotic natural environments, intended to support conservation efforts and observe wildlife. This 

study mainly focuses on how ecotourism is promoted, what are its basic principles, policies and laws 

provided by the government and also what are the issues faced. 

In my opinion considering the cultural and geographical diversity of India, scope of ecotourism is 

very high. If the resources are used in sustainable manner, we can transform the face of ecotourism 

in India. 

 

INTRODUCTION 

India being a land of huge diversity and culture a large amount of tourism is found in India. The country 

has a large treasure of natural beauty, archaeological and architectural monuments. India is becoming 

one of leading country on the tourism map in the world. Tourism in India is important for the country’s 

economy (9.2% of India’s GDP in 2018) and is growing rapidly. But with this come the environmental 

hazards and the demolition of the flora and fauna.  

 

ECOTOURISM 

Ecotourism is a concept directed towards exotic, often threatened, natural environments, intended to 

support conservation efforts and observe wildlife. Ecotourism began to take shape in 1980’s. In recent 

time words like sustainable tourism, green tourism, mindful travel and many others are used. The 

United Nations designated 2017 as the International Year of Sustainable Tourism for Development.  

 

BASIC PRINCIPLES OF ECOTOURISM 

The main purpose of ecotourism is bringing nature, wildlife conservations, protecting benefit of local 

communities and to travel responsibly, to ensure the development focused on long-term sustainability 

rather than short-term profit. To make it happen the ecotourism industry has collectively developed a 

number of guidelines for the responsible tourism development. Some of the principles are like to 

provide awareness about the culture and the environment. With the help of this education more efforts 

are put into improving awareness, making people sensitize about the environmental issues and 

reassuring them to be conscious of their impact on the places they visit. Also, captivating interactions 

with local cultures are also becoming common very swiftly. These experiences make interactions, 

rather than a typical performer-audience relationship with the tourists.  

 

ECOTURISM IN INDIA 

 
1 Student, BA. LLB., Banasthali Vidyapith, Rajasthan 
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Ecotourism in India is now emerging as a responsible effort in order to prevent the damages caused to 

the environment. In past few years, the government has promoted ecotourism. The Ecotourism Society 

of India (ESOI), it was formed in 2008 by a group people from tourism industry professionals and 

environmentalists under the shelter of the Ministry of Tourism of India to promote the environmentally 

sustainable practices across the country. ESOI work closely with various central and state government 

bodies which are responsible for ecotourism also links with like-minded regional sustainable tourism 

companies across the country. ESOI has setup the Sustainable Tourism Criteria for India (STCI) as 

the minimum criteria for accommodation providers and tour operators.  

 

LEGAL REGIME OF ECOTORISM 

There is no specific law on ecotourism in India, but some Constitutional provisions and environmental 

laws are preventing the exploited areas.  

1. Constitutional Provisions protecting the environment are: 

Article 243(g) directs the governments of India to endow panchayats and municipalities with such 

power as may be required to enable then to function as institutions of self-government, with respect to 

preparation of plan of economic development and social justice. 73rd and 74th amendments of the 

Constitution of India, gives right to develop socio economic development as well as to protect the 

environment.  

Article 244 provides that for notifying certain indigenous people as schedule tribes and areas that are 

occupied by indigenous people as schedule areas, that people’s rights are protected and also in fifth 

schedule of the constitution of India provides protection to the indigenous people living in the schedule 

areas and giving them right to self-rule.  

Article 253 provides the parliament for giving effect to treaties and International agreements in respect 

of development of any sector like environmental areas. 

Case Laws: 

In Virnder Gour v. State of Haryana2, the Supreme Court held that, article 21 of the Constitution of 

India includes right to protection and preservation of good environment, ecological balance and 

pollution free environment.  

In Sachidnanda Pandy v. State of West Bengal3 , the Supreme Court held that, five star hotels of west 

Bengal to take additional precaution to protect the environment and hotels should not disturb the 

migratory birds and other species, therefore precautions must be taken. 

2. Environmental Laws 

So many laws are made for the protection of environment as well as ecotourism. Some of them are: 

• The Forest (conservation) Act, 1980 

• The Environmental (protection) Act, 1986  

• Costal Regulation Zone Management 1991 

• Environment Impact Assessment Notification, 2006 
 

GOVERNMENT POLICES ON ECOTOURISM 

1. The 11th five-year plan – 

 
2 AIR 1995 2 SCC 577 
3 AIR 1109, 1987 SCR (2) 223 
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Six major objectives were given in 11th five-year plan for Indian Tourism sector which also 

include developing strategies for sustained and effective tourism programmes. 

 

2. Responsible Tourism (RT) –  

This project in kumarakom has successfully linked the local community with the hospitality 

industry and government departments, thereby creating a sense of sustaining eco-friendly 

tourism. 

 

3. Sustainable Tourism in Indian Himalayan Region- 

The Indian Himalayan Region encompasses several sensitive and fragile human- environment 

system and ecological carrying capacities are as critical factor for tourism development. 

Tourism development and promotion in the IHR should therefore be built around the principles 

of sustainable tourism as opposed to mass tourism. 

4. Eco-Tourism in India:  Policy and Guidelines ,1998 – 

The objective of this policy is to provide growth of tourism of tourism beyond viable, 

acceptable and sustainable natural, social and economic thresholds.  

 

5. Wilderness Tourism Policy 2003- 

This policy was started in the state of Karnataka to promote ecotourism by opening up forest 

areas for eco-tourism.  

 

6. Eco & Adventure Tourism policy 2002- 

This policy was started in the state of Madhya Pradesh to promote ecotourism by opening up 

forest areas for eco-tourism and adventure. 

 

7. Kerala Tourism Eco initiative 2004- 

This policy was started for Eco- Certification Scheme to make each sub-sector within the 

tourism sector to be eco-friendly.  

 

8. Conservation and Preservation of areas Act 2005- 

This scheme was started in Kerala to avoid unsustainable tourism and to regulate unplanned 

growth of tourism. 

 

9. Participatory Ecotourism programme of Forest Department 2005- 

It helps to promote participatory Ecotourism programme in state of Kerala. It provides Inter- 

departmental cooperation, financial assistance for establishing community ecotourism.  

 

10.  Sikkim wildlife Rules, 2005- 

The main purpose of this policy are developing tourism as key sectors in Sikkim’s economy, 

promoting low impact sustainable tourism and making Sikkim destination for nature, adventure 

and culture. 

 

11. Comprehensive Sustainable Tourism Criteria for India (STCI)- 

In august 2014, rising to the opportunities of Sustainable tourism, STCI was launched where 

the Union Minister for Tourism Shri Shripad Naik urged all the stakeholders in the tourism 

industry not to over- exploit natural and other resources for short –term gains.  
 

SOME MAJOR ISSUES 

There are many issues which contradict the very principle of the concept of ecotourism; some of them 

are as follows: 
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a. Environmental Issues: 

One of the disturbing facts is that it only guides for the expropriation of wilderness areas, 

national parks, isolated tribal areas and even the areas having no trace for permanent settlement. 

Tour operators succumb to ever increasing demands made by visitors and to facilitate and 

entertain them, they build completely artificial landscape in the area, which have mega-resorts, 

hotels and shopping centers. This leads to the exploitation of eco system and this may even 

lead to species extinction.  

b. Socio-Economic Issues: 

It is not always necessary that the long-term motto of providing socio-economic benefit with 

protection of environment to the host will always be achieved with the help of ecotourism. The 

ecotourism business are often controlled and owned by outside interest in just the same way as 

mass tourism means the economic benefits are not often used for the protection of the areas or 

to support the local culture or community. 

 

c. Impact over locals: 

One of the main agenda of ecotourism is to provide protection to the local communities and 

their cultures. Ecotourism deceives the locals by not providing them perennial source of income 

and rational distribution of profit made is highly insincere. Those local get jobs but only with 

poor working conditions, low valued and the jobs are seasonal in nature. 

  

d. Other Issues: 

Taxes paid by tourist are between 3-6% and Indian hotels charges about 40% tax which is a 

big amount then too it is not used for protection of the environment. Problems like poor 

services, poor advertisement, lack of infrastructure, lack of security arrangements, poor 

management, improper implementation of the government policies, lack of co-ordination 

between state and central governments in promotion of tourism, also involvement of too many 

intermediaries, a big gap between policies and practice are found. 
 

 

CONCLUSION 

Considering the cultural and geographical diversity of India, scope of ecotourism is very high. If the 

resources are used in sustainable manner, we can transform the face of ecotourism in India. The main 

effort is to be done is proper planning and proper execution of those planning. There is immense 

potential of ecotourism in the India because of bio-diversity and different regional cultures. Well-

managed ecotourism can be hugely beneficial for biodiversity. It is believed that by 2020, tourism 

industry would be a single biggest industry in the world. In this way, the ecotourism in India requires 

to be developed by amending laws for attaining the objectives of sustainability.  
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FACULTY CRUNCH IN INDIA AND 6% CRITERIA FOR 
QUALIFYING UGC NATIONAL ELIGIBILITY TEST EXAM 

- Kush Kalra1 

 
 

The National Eligibility Test (NET) also known as UGC NET or NTA-UGC-NET, is a test to 

determine eligibility for college and university level lectureship and for the award of Junior Research 

Fellowship JRF (Hereinafter referred as ‘JRF’) for Indian nationals. 

The UGC is a body constituted by virtue of the provisions contained in the University Grants 

Commission Act for co-ordination and determination of the standards in institutions for Higher 

Education. In exercise of the powers conferred under the said statute, the UGC issued Regulations on 

minimum qualifications for appointment of teachers and other academic staff in Universities and 

Colleges. As per Regulations, only candidates who qualify the National Eligibility Test are eligible for 

appointment as Assistant Professor in Universities and Colleges.  

The University Grants Commission (Hereinafter referred as ‘UGC’) policy of declaring only 6% of 

those candidates who appear in both the papers of UGC National Eligibility Test (Hereinafter referred 

as ‘NET’) exam and obtain minimum qualifying marks in aggregate of both the papers is 

unconstitutional as it is arbitrary, unreasonable and not satisfying the test of reasonableness under 

Article 14 of the Constitution. Previously UGC allowed total 15 percent of those candidates who 

appear in National Eligibility Test exam to be NET qualified. The present criteria of only allowing 6% 

candidates to be declared as passed in NET exams in all streams is defeating the purpose of UGC- 

National Eligibility Test Exam which aims at checking the “ELIGIBILITY” only to be a Assistant 

Professor in India and it is not a Competitive Exam.  By merely clearing this exam, does not ensure a 

post for Assistant Professor as this exam is just an Eligibility Test and does not result in any Sure Job 

thereafter, unlike clearing IAS, PCS or Judiciary Exams.    

There is minimum required score prescribed by UGC NET Eligibility exam (40% for general 

candidates and 35 % for unreserved candidates), but UGC makes a merit list and only 6% of those 

candidates who appear in both the papers and obtain minimum qualifying marks in aggregate of both 

the papers are considered as NET qualified, unlike Bar Council of India Exam (All India Bar Exam, 

(AIBE) which is a eligibility test and open book exam for determining the eligibility of Lawyers to 

practice in courts in India which prescribes minimum 40% score to clear AIBE as the exam is just a 

qualifying exam/eligibility test exam and not a competitive exam. All those who score the minimum 

marks are eligible. 

All the eligibility exams have a minimum required score to be obtained by the candidate after which 

he is declared successful, unlike the UGC NET which provides for clearing only 6% candidates 

appearing for both papers out of the total pool of candidates making it more like a competitive exam 

than it’s true nature which is “Eligibility EXAM”.  This Exam is conducted twice a year and only 6% 

candidates are clear in one exam (total 12% candidates are cleared in a year as this UGC –NET exam 

happens twice a year). Candidates for UGC NET exam have to suffer a lot because of 6% criteria of 

UGC to clear this eligibility exam and even for one exam (in 6 months) lakhs of candidates appear and 

UGC may be earning in crores (approximately 6 lakh candidates appeared in UGC NET 2018 and the 

fees for general category was Rs. 800) which means government is earning in crores in 6 months due 

to this exam.       

 
1 Advocate, Delhi High Court 
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In the light of the only total 6% candidates clearing NET exam conducted by UGC and absence of no 

minimum required score and preparation of merit list of only 6 % candidates out of total number of 

candidates presently this exam has become a competitive exam and lost its relevance of being a 

Eligibility test to test the knowledge of candidate in a particular subject. The number of candidates 

appeared for both papers in UGC NET, 2018 exam is 6,81,930 covering 101 subjects. The exam was 

conducted 598 centres in 91 cities. Out of 6,81,930 candidates of all streams appeared 44,001 

candidates cleared NET Exam and 3883 cleared NET exam with JRF.  JRF is a fellowship program 

offered by government to assist projects and do PhD simultaneously who clear NET exam with High 

Merit.  Even the 6% result criteria of UGC –NET exam is not making sense as aspirants who can’t 

clear UGC-NET JRF Exam, even if they qualify UGC-NET exam appear for UGC-NET JRF exam 

twice thrice or till the age they can appear as per notification, leading to blocking of seats of candidates 

who can become bonafide teachers by clearing UGC-NET exam and can fill the long list pendency of 

teachers in Government and Private colleges and Universities across India.     

Due to just 6% selection of candidates in UGC NET exam in all streams presently there is dearth of 

sufficient number of candidates for appointment to the post of Assistant Professor in universities and 

colleges across India. 

The analysis of NET result, December 2018 shows that percentage criteria for becoming assistant 

professor in different streams for exam of NET is: 

 

45 TO 50 percent: History, Bengali, Marathi, Nepali, Konkani, Santali, Gujarati  

51 to 55 percent: Tamil, Telugu, Political Science,  Commerce, Education, Home Science, 

Management, Odia, Punjabi, English, Manipuri, French, Japanese, physical Education, 

Indian Culture, Library and Information Science, Mass Communication and Journalism, 

Museology and Conservation, Tribal and Regional Language Literature, Folk Literature, 

Sanskrit Traditional subjects, Electronic sciences and environmental sciences, Tourism 

administration and Management, Bodo, Karnatik Music  (vocal instrument), computer 

science and application and Rabindra Sangeet 

56 to 60 percent: Economics, Psychology, Sociology, Social work, Defence and Strategic 

studies, Public Administration, hindi , kannada, Malayalam, Sanskrit, Urdu, linguistics, 

Assamese, Spanish, rajasthani, Labour welfare and personnel management, Dance, 

archaeology, comparative literature, visual art, geography, social medicine and community, 

forensic science, pali, kashmiri, percussion instrument and Dogri 

61 to 65 percent: Philosophy, Anthropology, Population studies, Hindustani music (vocal 

instrument), Arabic, Chinese,   Russian, Persian , German, Adult education continuing 

education, Arab culture and Islamic studies, Law, Buddhist Jaina Gandhian and Peace, 

Comparative study of religions, Women studies International and area studies, Human rights 

and duties, Drama Theatre, Yoga and Sindhi 

65 TO 70 percent: Maithili 
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71 to 77 percent: Criminology, Prakrit  

 

The analysis of NET result December exam, 2018 clearly shows that there is different cut off 

percentage for various streams and applying the same formula of clearing only 6 percent candidates in 

all streams out of those candidates who appear in both the papers and obtain merit as per result of UGC 

–NET is not justified for all streams, since different subjects have different cut off marks. Previously 

15% candidates out of total candidates were declared successful.  Interestingly the UGC bulletin for 

NET exam 2018 clearly provides for condition of “Both JRF and Assistant Professor” as only 40% 

aggregate marks in both the papers taken together for general candidates and 35% aggregate marks in 

both the papers for reserved candidates to be UGC NET qualified. The UGC presently is making the 

merit out of total number of candidates appearing even if general candidates are securing 40% marks 

in both papers and 35 % marks are secured by reserved candidates making it a competitive exam and 

diluting its real purpose which is to check the eligibility. In any situation by securing the minimum 

marks (40 percent for general candidates and 35 percent for reserved candidates) one does not get 

qualified in the NET. In order to qualify the NET, the candidates should come within the 6% 

(previously it was 15 %) of the merit lists prepared on the basis of aggregate marks category wise. 

Thus by having a policy of clearing only 6 % candidates in all streams in UGC –NET exam in 6 months 

(exam is held twice a year) when different streams have different cut off marks as mentioned above in 

analysis of NET  result 2018 a situation has been created by UGC where only 6 percent out of total 

candidates will clear NET exam irrespective of the stream they belong to and their pass percentage. 

This has resulted in a fewer number of candidates qualifying as assistant professors in some fields and 

leading to dearth of teachers in Government and Private colleges and universities across india. The 

policy of clearing only 6% candidates for NET eligibility test is clearly a policy which needs to be 

quashed on ground of irrational and arbitrary and not satisfying the test of reasonableness as prescribed 

under article 14 of the constitution. Further this test is conducted twice a year which makes the same 

candidates to appear twice for a eligibility exam. The UGC can clear 50 percent of those candidates 

who appear in both the and obtain minimum qualifying in aggregate of both the papers (40%) to be 

declared NET qualified, without making a merit for a qualifying/eligibility exam which does not 

ensure job and after which exam a person has to appear in interviews and crack the interviews and 

written exam by his skill to become a assistant professor in any university or college across India.        

It is to be noted that the different cut off marks for different prominent competitive exams conducted 

by Union Public Service Commission is as follows: 

 

Exam  Marks secured by last finally 

recommended candidate  

Naval Defence Academy and Naval 

Academy Examination (I), 2018  

705 out of 1800 

Percent cut-off 39.16 

Indian Economic Service Examination 608 out of 1200 

Percent cut-off: 50.66 

Indian Statistical Examination, 2018 567 out of 1200 

Percent cu off: 47.25  

Delhi Judicial Service Main Exam, 2018 447 out of 850 
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Percent cut off: 52.58 

             

 

There is no justification for only allowing 6 % (basis of reaching to this figure, previously it was 15%) 

of those candidates who appear in both the papers and obtain minimum qualifying marks in aggregate 

of both the papers. The UGC makes merit list of candidates and clear only 6% candidates out of all 

streams without looking at basis of cut-off marks which are different for different stream as mentioned 

above. Further the Junior Research Fellowship is given from this 6% result. It is a common trend of 

this exam that people who clear NET exam try for NET Junior Research Fellowship and being a NET 

qualified spoil one seat of NET aspirant since UGC have no mechanism to separately allow the NET 

JRF candidates to compete for NET JRF Fellowship and have no mechanism to check if a NET JRF 

candidate again clears NET exam out of total pool of 6% candidates which in turn results in candidates 

clearing NET exam twice, thrice or more just to clear NET JRF exam and in turn spoil the seats of 

candidates out of 6% total candidates allowed to clear UGC-NET exam, thereby resulting in shortage 

of competent and eligible faulty in universities and colleges across India. Again, it is reiterated that 

UGC-NET exam is conducted for determining the Eligibility for JRF and Eligibility for Assistant 

Professor and not a competitive exam in which a person should score a high merit to justify to be 

appointed as a teacher in India. By allowing only 6% candidates in 6 months, (exam is conducted twice 

a year) in all streams to clear the UGC –NET exams UGC have made this a competitive exam, instead 

of  eligibility test and further UGC and ministry of HRD are clueless about how this magic figure of 

6%  is being ascertained by them as colleges and Universities in India are facing a crunch of faculties.    



 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue I | January 2020                                                     

 

Page | 98  

 

FREEDOM OF PRESS 

- Aditya Gaur & Pranav Ashutosh1 

 

ABSTRACT 

This article throws light on the freedom of Press which is an implicit to right to freedom of speech 

and expression, which in turn, is one of the fundamental human right. The article also deals majorly 

with state sponsored censorship of this fundamental right in India. A democratic society depends 

upon free exchange of ideas and the democratic attestation is judged by the amount of freedom 

enjoyed by the press of the state. While the popular idea is that freedom of speech and expression is 

subordinate to liberty, we have many instances in state when it has been censored. Albeit no right is 

absolute, to what extent this right should be regulated has been most debated topic in recent times. 

The article aims to provide its reader with a detailed insight into freedom of press and contemporary 

instance of its regulation in India whether pragmatic or not. The basic design of study for the article 

was based on secondary sourced data which includes books, magazines, and journals have been 

explored for this article. 

 

INTRODUCTION 

Certain rights which are inalienable from people irrespective of gender, caste, colour, creed, ethnicity, 

and nationalism that become operative by very virtue of being born as human beings are the human 

rights. Human rights incorporate a vast number of rights, viz. right to life and liberty, right to equality, 

right to freedom of speech and expression, freedom of belief and religion and many more. These rights 

were incorporated in Universal Declaration of Human Rights (UDHR) which was adopted by general 

assembly on 10 December 1948 of which India was signatory. In part three of the Constitution of India 

which was adopted by constituent assembly on December 26, 1948 and came into force on January 

26, 1950, fundamental rights has been incorporated; fundamental rights or the basic rights that are 

guaranteed to people by the constitution are synonymous to the rights enlisted in Universal Declaration 

of Human Rights (UDHR). 

 Freedom of belief and religion and right to equality are subordinate to liberty and to enjoy true essence 

of liberty one must have right to express one’s opinion and ideas. It can be ascertained that freedom 

of speech and expression is the core of these rights. Article 19 of Universal Declaration of Human 

Rights (UDHR) states: everyone has the right to freedom of opinion and expression; this right includes 

freedom to hold opinions without interference and to seek receive and impart information and ideas 

through any media and regardless of frontiers.2  Freedom of speech and expression right is given to all 

citizens of India through Article 19 (1) (a) of The Constitution of India.  

Reliable guarantee of protection or cherishment human rights may be given only by a democratic state. 

Democracy which means for the people, by the people, of the people relies heavily on communication 

of ideas and opinion. Essential condition for democracy is to have political attitude in an individual, 

which evolve through discussion and publication of thoughts and opinion. Freedom of speech and 

expression stands first in hierarchy of essentials of liberty which is synonymous with democracy. To 

seek to impart information, be it in form of publication, speech or any form of art is the bulwark of 

democracy. Discovery of truth in any instance is feasible if we have the privilege to right to speech 

and discussion. Time and again we have seen anecdotes of evolution of society which would have 

 
1 Students, BA. LLB., New Law College, Bhartiya Vidyapeeth, Pune 
2 Dr. S.K. Kapoor, International Law & Human Rights 827,830 (Central Law Agency, Allahabad, 21st edn.,2017) 
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been impossible without speech and expression. Age old customs, beliefs and practices which are 

obsolete and unpragmatic now had once social sanction besides having legal sanction and have been 

still in practice had it not been for the exchange and discussion of ideas. To talk of self-development 

which should be prime goal of human life is quite unpragmatic if an individual has no access to the 

right of free speech and expression.  

The freedom of press acts as the safeguard of all the civil, political, economic, social, and religious 

rights, etc. In a democratic society, press acts as the connector or as a bridge between the people and 

the government. For a healthy functioning of democracy, it is necessary to have a free, independent 

press. It is considered to be the fourth pillar of democracy, inter alia, judiciary, executive and 

legislature.  

Freedom of press was considered as “one of the greatest bulwarks of liberty”3. It was through the First 

Amendment of American Constitution via which the right to freedom of press was enjoyed by the 

Americans. Douglas J, of the US Supreme Court has observed that “acceptance by Government of a 

dissident press is a measure of the maturity of the nation.”4 Suppression of the right of the press to 

praise or criticise government agents and to clamour and contend for or against change violates the 

First Amendment by restraining one of the very agencies the framers of the US Constitution selected 

to improve the American society and to keep it free.5 Any direct government encroachment or any 

other forms of subtle government interferences are not permissible to hamper or infringe the freedom 

of press, and US Supreme Court has time and again emphasized that it can nullify “any action which 

encroached on the freedom of utterance under the guise of punishing libel.”6    

 In India, freedom of press is not explicitly been mentioned but it is through Article 19(1)(a)7 of the 

Constitution, i.e., right to freedom of speech and expression, that the freedom is guaranteed to the press 

also. Freedom of press is considered as “species of which freedom of expression is a genus.”8 Press 

serves as a watchdog and helps in the proper functioning of the principle of check and balance in a 

democracy by supplying all kinds of news and information which may also be hostile to the 

government. The press tries to publish information and opinions without which the democratic 

electorate or the voters cannot make considerable and capable decision. 

Imposition of pre-censorship on a newspaper9 or prohibiting it from publishing its own views or those 

of its correspondents on a burning topic of the day10 regards to the infringement to the freedom of 

press, which is a fundamental right guaranteed under Article 19(1)(a) of Indian Constitution. But since 

Article 19(2) empowers the “State” to restrict the freedom under Article 19(1)(a), the state can impose 

reasonable restriction on Article 19(1)(a) on the given grounds, which are- 

• The sovereignty and integrity of India; 

• The security of the State; 

• Friendly relations with Foreign States; 

• Public order, decency or morality; 

• In relation to Contempt of Court; 

• Defamation; or  

 
3 Virginia Declaration of Rights, 1776, art. 12. 
4 Terminiello v. Chicago, 337 US 1.  
5 Mills v. Alabama, 384 US 214.  
6 Beauharnais v. Illinois, 72 S. Ct. 1070. 
7 The Constitution of India, art. 19. 
8 Sakal Papers v. Union of India, AIR 1962 SC 305.  
9 Brij Bhushan v. Delhi, AIR 1950 SC 129. 
10 Virendra v. State of Punjab, AIR 1957 SC 896. 
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• Incitement to an offence.11 

 

FREEDOM OF PRESS IN USA 

The etymology of the freedom of press can be traced back to the First Amendment in the American 

Constitution, which says, “Congress shall make no law respecting an establishment of religion, or 

prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press, or the right 

of the people peaceably to assemble, and to petition the Government for a redress of grievances.”12  

There were a lot of contradiction and argument on whether the rights conferred by the First 

Amendment were “absolute” or it is subjected to certain restrictions. Some argued that the rights are 

absolute and don’t amount to any sort of restriction. But the consensus today is that the liberty of the 

press, however, essential it may be, cannot be a licence.13 Presence of absolute freedom of press in a 

free government might become the “scourge” of the republic.14  

Although the First Amendment didn’t provide for any criteria for the freedom of press, the Supreme 

Court has, time and again, re-interpreted that the assurance or the guarantee doesn't present upon the 

press any benefit as an extraordinary or special way of expression or excluded it from- 

1. The laws of civil and criminal libel.15 

2. Contempt of Court.16 

3. Law in respect of violence against the State.17 

4. Regulatory laws applicable to the press as a business, for example, antimonopoly.18 

5. The duty to reveal the source of information to which other citizens are liable.19 

6. Rules of evidence to which other citizens are subjected to.20 
 

In the case of Richmond Newspaper, it was held that, “the First Amendment guarantees of free 

expression to share a common core purpose of assuring freedom of communication on matters relating 

to the functioning of government. Plainly it would be difficult to single out any aspect of government 

of higher concern and importance to the people than the manner in which criminal trials are conducted. 

In guaranteeing freedom such as those of speech and press, the First Amendment can be read as 

protecting the right of everyone to attend trials so as to give meaning to those explicit guarantees. The 

First Amendment goes beyond protection of the Press and the self-expression of individuals to prohibit 

government from limiting the stock of information from which members of the public may draw. Free 

speech carries with it some freedom to listen. What this means in the context of trials is that First 

Amendment guarantees of speech and press, standing alone, prohibit government from summarily 

closing court room doors which have long been open to public at the time when the Amendment was 

adopted. It is crucial whether we describe this right to attend criminal trial to hear, see and 

communicate observations concerning them as a “right to access” or “right to gather information”, for, 

we have recognised that without some protection for seeking out of the news, freedom of press could 

 
11 The Constitution of India, art. 19(2). 
12 Constitution of the United States (Amendment I.). 
13 Konsigsberg v. State (1961) 366 US 36; U.S. v. Robel (1967) 389 US 258; Paris Adult Theatre v. Slaton (1973) 413 US 

49.  
14 Near v. Minnesota (1931) 283 US 697.  
15 Southwestern Publishing Co. v. Horsey (1956) 230 F 2d. 319. 
16 Pennekamp v. State (1946) 328 US 331. 
17 Near v. Minnesota (1931) 284 US 697. 
18 Gompers v. Buck’s Stove Co. (1911) 221 US 418. 
19 Garland v. Torre (1958) 358 US 910.  
20 Herbert v. Lando (1979) 441 US 153 (165). 
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be eviscerated. The explicit, guaranteed right to speak and to publish concerning what takes place at a 

trial would lose much meaning if access to observe the trial could be foreclosed arbitrarily”21 

This means that freedom of press implies absence to and sort of licensing or censorship in The Unites 

States of America. It has been interpreted that any form of issuing or publication whether a book, 

newspaper, etc. comes under the definition or the meaning of “Press” and the freedom which is 

exercised is not only limited to freedom of publication but also includes the freedom of circulation. 

Although the freedom of press exercised in US is absolute but any kind of reasonable censorship may 

be imposed during the time of war for the security of the nation and that censorship shall be held to be 

constitutional.22 Since there is absolute freedom of press exercised in the nation, any publication which 

is immoral, improper, illegal, etc. then the writer or the author has to face the aftermaths of the temerity. 

The Supreme Court has said, “to act as good citizen, they must be informed. In order to enable them 

to be properly informed, their information must be uncensored.”23 However, a law requiring for the 

registration for the functioning of a press can be held constitutional, only if, that such law is serving 

any kind of professional or business activity. But if it is found that such a law is to curtail the freedom 

of speech or expression or press, etc. then such a law is unconstitutional.  

Thus, freedom of press in USA means- 

1. Freedom not only from any form of censorship but also from any kind of restriction on the 

circulation and dissemination of information. 

2. Freedom from discipline consequent to distribution with the exception of the grounds provided 

by the constitution itself.  

3. Freedom from any kind of law targeting the policy of Press regarding the employment in the 

editorial staff.  

4. Freedom from any unintelligible tax which tries to manipulate the circulation. 

 

FREEDOM OF PRESS IN INDIA 

India has a democratic form of government and for viability of a popular government i.e. democratic 

government accountability is utmost necessary condition; and the primary postulate of accountability 

is that the public should have information about the functioning of the government. Subsequently, they 

must have access to information about every public act that is done in a public way by their public 

functionaries. This is key to form informed and intelligent decisions and for holding the institutions of 

state accountable. Press serves extensive role in imparting information and hence freedom of press 

embodies the democratic principle of accountability. Of several rights enumerated in article 19 clause 

(1) is freedom of speech and expression mentioned in its sub clause (a), unlike other rights mentioned 

in clause (1) of article 19 it is enumerated with a reference to freedom.24 Freedom of press is though 

not mentioned explicitly under article 19(1) (a), it is there implicitly.25  In case of Romesh Thaper vs 

State of Madras, Patanjali Shastri,CJ, observed that “Freedom of speech & of the press lay at the 

foundation of all democratic organization, for without free political discussion no public education, so 

essential for the proper functioning of the process of popular government, is possible.”26 An act was 

passed whose s.3 sub-clause 1 read : If the Central Government is of opinion that for the purpose of 

preventing unfair competition among newspapers so that newspapers generally and in particular, 

newspapers with smaller resources and those published in Indian languages may have fuller 

 
21 Richmond Newspaper Inc. v. Virginia (1980) 448 US 555. 
22 Near v. Minnesota (1931) 283 US 697; Times Films Corpn. v. Chicago (1960) 365 US 43.  
23 Marsn v. Alabama (1945) 326 US 501. 
24 Dharam Dutt v. Union of India, AIR 2004 SC1295 
25Romesh- Thaper v. State of Madras, AIR 1950 SC 124  
26 Supra 



 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue I | January 2020                                                     

 

Page | 102  

 

opportunities of freedom of expression, it is necessary or expedient so to do, the Central Government 

may, from time to time, by notification in the Official Gazette, make an order providing for the 

regulation of the prices charged for newspapers in relation to their maximum or minimum number of 

pages, sizes or areas and for the space to be allotted for advertising matter in relation to other matters 

therein27 thereunder sought to regulate the number of pages according to the price charged, prescribed 

the number of supplements to be published, and regulate the size and area of advertisements in relation 

to other matter contained in a newspaper. Thus, the number of pages published by a newspaper 

depended upon the price charged to readers. It was held that the act and order28 is invalid for it resulted 

in reduced circulation for some newspaper as it made price unattractively high for their readers. Art. 

19(1)(a) guarantees not only what an individual circulates but also the volume of circulation.29 Any 

restriction that is directly imposed upon the right to publish,30 to disseminate information31or to 

circulated32 constitutes a restriction upon the freedom of press. Freedom of press encompasses the 

liberty of both publication and circulation.33 Limitation that are imposed on this right stem from Article 

19(2) to 19(6). 

The significant characteristics of these clause are: 

(A) The restrictions under them can be imposed only by or under the authority of a law; no 

restriction can be imposed by executive action alone without there being a law to back it up. 

(B) Each restriction must be reasonable. 

(C) A restriction must be related to the purposes mentioned in Clauses 19(2) to 19(6) 

(1) Whether it is reasonable; and 

(2) Whether it is for a purpose mentioned in the clause under which the restriction is being 

imposed? 

Both these questions are to be determined finally by the courts when a law is challenged as 

unconstitutional. The legislative determination of what restrictions to impose on a freedom is not final 

and conclusive as it is subject to judicial review. 

For the purpose to have freedom of speech and expression entrenched the constitution of India has 

article 19(2) which encompasses all pragmatic grounds for curtailment of this right. No freedom can 

be absolute or completely unrestricted. This curtailment of speech and expression is desirable in the 

interest of nation and society. Article 19 (2) reads: nothing in sub clause (a) of clause ( 1 ) shall affect 

the operation of any existing law, or prevent the State from making any law, in so far as such law 

imposes reasonable restrictions on the exercise of the right conferred by the said sub clause in the 

interests of the sovereignty and integrity of India, the security of the State, friendly relations with 

foreign States, public order, decency or morality or in relation to contempt of court, defamation or 

incitement to an offence.  No speech is unprotected under our Constitution unlike U.S constitution. It 

follows that Article 19(1)(a) covers all speech, the only avenue for the State to justifiably interfere 

with this freedom being Article 19(2). As the ambit of article 19 extends only to citizens this freedom 

cannot be claimed by a newspaper or other publication run by a noncitizen.34  

 

CONCLUSION 

 
27 The newspaper (Price and Page) Act, 1956. 
28 The Daily Newspaper (Price and page) Order 1960. 
29 Sakal Papers v. Union of India, AIR 1962 SC 305 
30 Sharma v. Srikrishna, AIR 1956 SC 395  
31 Sakal Papers v. Union of India, AIR 1962 SC 305 
32 Supra 
33Romesh Thaper v. State of Madras, AIR 1950 SC 124  
34 Sharma M.S.M v. Srikrishna Sinha, AIR 1959 SC 395 
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Media around the globe has in a general sense changed lately. In spite of the fact that broadcast radio 

and television remain utmost important sources of information and idea, the Internet, and especially 

online networking stages, have taken a place of consistently developing significance as substance 

appropriation stages, both for customary media organizations just as rising advanced media 

organizations. These new sources of information have immediately ascended to prevailing positions. 

In India, the media which is displayed on television, regardless of the fact that it is news or non-news 

media, is being regulated or governed by The Cable Television Networks (Regulation) Act 1955.35 

This Act provides for the rules, regulations and content for the operators of cable television and it also 

provides for the licensing rules. Section 20 of this Act provides the grounds to prohibit the screening 

of certain media. The following are the provided grounds via which the Central Government can 

prohibit the operation of network of cable television- 

• Public Interest 

• Sovereignty of India 

• Security of India  

• Friendly relations of India with any foreign State; or 

• Public order, decency or morality, it may, by order, regulate or prohibit the transmission or re-

transmission of any channel or programme. 

• Where the Central Government considers that any programme of any channel is not in 

conformity with the prescribed programme code referred to in section 5 or the prescribed 

advertisement code referred to in section 6, it may by order, regulate or prohibit the 

transmission or re-transmission of such programme.36` 

The Print media (only news) is regulated by a statutory body, the Press Council of India, which was 

established in the year 1966. The body comprises of a Chairman and 28 members, which itself 

comprises of 13 journalists and members of Parliament. 

The online news media is regulated by the Information Technology Act, 2000.37  Section 69A of the 

Act empowers the Central Government to issue directions for blocking for public access of any 

information through any computer resource.38  

"Where a man cannot call his tongue his own, he can scarce call anything else his own" was the cri de 

coeur of Cato, who greatly influenced American thinking prior to American Independence in 1776. To 

Junius, the liberty of the Press was "the palladium of all the civil, political and religious rights”. 

Freedom of expression has been humanity's yearning, in times ancient and modern. India is ranked 

140th out of 180 in global world press freedom index.39 Irrespective of the freedom index assigned to 

us India remains largest democracy in world. The rule includes rule of law and due process of law40 

which eliminates arbitrariness of legislation pertinent to matters including restriction.

 
35 The Cable Television Networks (Regulation) Act, 1995 (Act 7 of 1995).  
36 The Cable Television Networks (Regulation) Act, 1995 (Act 7 of 1995), s. 20.  
37 Information Technology Act, 2000 (Act 21 of 2000).  
38 Information Technology Act, 2000 (Act 21 of 2000), s. 69A.  
39 Reporters Beyond Border 
40 Maneka Gandhi v Union of India, AIR 1978 SCC 248  
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HEALTH RIGHTS OF MENTALLY ILL PERSONS 

- Dimpy Saikia & Kaustav Choudhoury1 

 

ABSTRACT 

Since the dawn of human civilization, mentally ill persons have received scant care and concern of 

the community because of their unproductive value in the economic value system. But with time it is 

being realized that mental health is an integral part of health. It refers to broad array of activities 

directly or indirectly related to the mental well being, prevention of mental disorders and treatment 

and rights of people affected by the mental disorders. Mental health, like other aspects of health, can 

be affected by a range of socioeconomic factors that need to be addressed through comprehensive 

strategies for promotion, prevention, treatment and recovery in a whole-of-government approach. 

United Nations Convention for the Rights Persons with Disabilities (UNCRPD) was adopted in 

2006, which marks as paradigm shift in respect of disabilities from a social welfare concern to a 

human right issue. The new paradigm is based on presumptions of legal capacity, equality and 

dignity. Following ratification of the convention by India in 2007, it become obligatory to revise all 

the disability laws to bring them in harmony with UNCRPD. Therefore, the Mental Health Act 1987 

and Persons with Disability Act 1995 are revised and the Mental Health Act 2017 was enacted. The 

Act has been a major revolution for the right of people suffering from mental illness. Moreover, 

there are various other laws also which lays down various rights to such persons. The Constitution 

of Indian under article 21 provides for protection of dignity of such persons. Effective 

implementation of these laws is the need of the hour. 

Key words: mental health, UNCRPD, rights, Constitution of India. 

 

INTRODUCTION 

Health is defined as a state of complete physical and social well-being and not merely the absence of 

disease or infirmity. Mental health is the balanced development of the individual’s personality and 

emotional attitudes which enable him to live harmoniously with the rest of the society. Mental health 

is not an exclusive relation between persons. It is related with community he lives in and the bigger 

society of which community is only a part. It is related with the social and educational institutions 

which build his life and establish him as human being. It is the mental health that determines the 

individual’s earnings, life style, happiness, leisure, stability and security. 

The expert committee of the World Health Organization defined mental health as: ‘Mental health, as 

the committee understands it, is influenced by both biological and social factors. It is not a static 

condition but subject to variations and fluctuations of degree, the committee’s conception implies the 

capacity in an individual to form harmonious relations with others, and to participate in or contribute 

constructively to changes in his social and physical environment. It implies also his ability to achieve 

a harmonious and balanced satisfaction of his own potentially conflicting instinctive drives in that 

reaches an integrated synthesis rather than the denial of satisfaction to certain instinctive tendencies as 

a means of avoiding the thwarting of others.’ 

There are different kinds of mental illnesses that vary in degrees and severity. It can be split into 

common mental illnesses and severe mental illnesses. Mental health illness can range from psychosis- 

 
1 Miss. Dimpy Saikia, Assistant Professor, Nagaon Law College, Nagaon, Assam & Mr. Kaustav Choudhoury, Assistant 

Professor, Nerim Law College, Guwahati, Assam. 
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which is a chemical imbalance in the body to neurosis- which is poor attitudinal learning during the 

growing or formative years. 

Common Mental Health illnesses include: depression, anxiety/phobias, eating disorders, stress. 

Severe Mental Health illnesses include: schizophrenia, bipolar disorder, clinical depression, suicidal 

tendency, personality disorder. 

 

MENTAL HEALTH AND INTERNATIONAL LAW 

In the light of unprecedented humanitarian atrocities of the Second World War, the UN established in 

October 1945 to promote international peace and security and reduce the possibility of further wars. 

One of the primary aims of the new organization was to articulate an intellectual and legal framework 

that would support the observance of human rights among member states and promote a culture of 

human rights throughout the world. To promote these goals, the Universal Declaration of Human 

Rights was adopted by the UN General Assembly at Palais de Chaillot in Paris on 10 December 1948. 

The UDHR was presented as a nonbinding statement of rights, the first stage in a process which 

continued with the drafting of the International Covenant on Civil and Political Rights and the 

International Covenant on Economic, Social and Cultural Rights, adapted by the UN General 

Assembly in 1966. 

The first article of the UDHR states that “all human beings are born free and equal in dignity and 

rights. They are endowed with reason and conscience and should act toward one another in a spirit of 

brotherhood. Article 2 emphasizes the universal nature of rights: “Everyone is entitled to all the rights 

and freedoms set forth in this Declaration, without distinction of any kind, such as race, color, sex, 

language, religion, political or other opinion, national or social origin, property, birth or other status. 

This emphasis on universality is both useful and necessary, not least because previous declarations of 

rights had commonly been interpreted in such a way as to exclude certain groups. While mental illness 

was not mentioned explicitly in the list of factors which were not to form the basis of discrimination, 

it undoubtedly belongs under the term “other status”. In 1991, the UN made this more explicit in its 

Principles for the Protection of Persons with Mental Illness and the improvement of Mental Health 

Care: “Every person with mental illness shall have the right to exercise all civil political, economic, 

social and cultural rights as recognized in the UDHR, the International Covenant on Civil and Political 

Rights and in other relevant instruments. The key principles include as follows: 

• All people are entitled to receive the best mental health care available and be treated with 

humanity and respect. 

• There should be no discrimination on the grounds of mental illness. 

• Everyone with mental illnesses has the right to live, work, and receive equal treatment in 

the community. 

• Mental health care should be based on internationally accepted ethical standards. 

• Medication should meet the health needs of the patient and shall not be administered for 

the convenience of the others or as punishment. 

However, the Convention on the Rights of the Persons with Disabilities is undoubtedly the most 

significant and challenging development in this field in recent decades, and holds out real hope for 

significant progress on human rights in the decades ahead. The CRDP was passed by the UN General 

Assembly in 2006. It was signed and ratified by India in 2007. The CRDP commits ratifying countries 

‘to promote, protect and ensure the full and equal enjoyment of all human rights and fundamental 

freedoms by all persons with disabilities, and to promote respect for their inherent dignity.’ It specifies 

that “persons with disabilities include those who have long-term physical, mental, intellectual, or 

sensory impairments which in interaction with various barriers may hinder their full and effective 
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participation in society on an equal basis with others.” In the context of psychiatry, it seems clear that 

this definition does not include all people with mental illness, because many mental illnesses are not 

“long term”. As a result, it is likely that some of the people with other types of mental illness do not 

come under this definition. The CRDP states that “the existence of a disability shall in no case justify 

a deprivation of liberty.” 

 

MENTAL HEALTH AND INDIAN LAWS 

Rights of mentally ill people and the Constitution of India 

As citizens of India, they are entitled to all those human and fundamental rights which are guaranteed 

to each and every citizen by the Constitution of India, to the extent their disability do not prevent them 

from enjoying those rights or their enjoyment is expressly or impliedly barred by the Constitution or 

by any other statutory law. The fundamental right to life and liberty as interpreted by the Supreme 

Court of India in number of landmark cases includes the right to live with human dignity and the right 

to health. The Supreme Court also laid down the maintenance and improvement of the public health 

is one of the obligations that flow from Article 21 of the Constitution. The right to life in Article 21 of 

the Constitution means something more than survival of animal existence. It would include within its 

ambit the right to live with human dignity, right to health, right to pollution free environment, right to 

education etc. In the context of mentally ill person, apart from above narrated rights, it also includes 

right to work as far as possible in the community, to privacy and to lead a normal family life. In Sheela 

Barse v. Union of India, 1988 concerned the detention of non-criminal mentally ill persons in jails of 

West Bengal. The appalling conditions in which they were hold was noted by the Supreme Court which 

observed that admission of non-criminal mentally ill persons to jails illegal and unconstitutional. The 

seriously mentally ill are very special group with disabilities. The concerns with this group are two 

folds not only providing the privileges to live in society along with other citizens but also ensuring 

their right to protection from exploitation. In Chandan Kumar v. State of West Bengal, the Supreme 

Court heard of the inhuman conditions in which mentally ill persons were held in mental hospital at 

mankaundi in the district of Hooghli. The Court denounce this practice and ordered the cessation of 

the practice of tying up the patients who were unruly or not physically controllable with iron chains 

and ordered medical treatment for these patients. 

Rights of mentally ill people and Mental Healthcare Act, 2017 

In India, the Mental Healthcare Act was passed on 7th April 2017 and came in force on 29th May 2018. 

This Act superseded the previously existing Mental Health Act, 1987 that was passed on 22nd May 

1987. The law was described in its opening paragraph as “an act to provide for mental healthcare and 

services for the person with mental illness and to protect, promote and fulfill the rights of such persons 

during delivery of mental healthcare and services and for matters connected therewith.” The Act 

provides for the following rights: 

1. Access to affordable health care 

Every person shall have the right to access mental health care and treatment from mental health 

services run or funded by the appropriate government. The services provided should be 

affordable and of good quality so that the financial status is not an impediment for the person 

suffering from mental disorder. Moreover, it is the right of the person with mental illness that 

the quality of the services is not compromised. Discrimination on any grounds such as gender, 

sex, sexual orientation, class, religion, caste, etc. is prohibited in the rendering of mental health 

care services. The person living below the poverty line or persons who are homeless or destitute 

have the right to avail the mental health care services and facilities free of cost, in the 

government-run or government funded establishment. 
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2. Informed consent and power to take decisions 

People living with mental illness can now make decisions regarding their health and treatment 

as long as they can understand the information related to the treatment and its consequences, 

and are able to communicate it. No one else can forcefully admit anyone in a hospital if they 

are lucid and understand what is happening to them. The new law also mandates that if anyone 

is living with a mental illness, they have the right to know not only the nature of illness, but 

also the proposed treatment and possible side effects. 

3. Right to live in a community 

Persons with mental illnesses have the right to live in a community and cannot be segregated 

from society. For those whom this is not possible, the government must provide legal and other 

necessary forms of support to help them live a regular life. Additionally, a woman in a mental 

health care institution cannot be separated from her child who is less than three years old, unless 

doctors feel that the child could be harmed. 

4. Right to confidentiality 

The right to confidentiality also applies to doctors treating a mentally ill person, and also 

prohibits the media from publishing any such information without the individual’s consent. 

5. Prohibited procedures 

Electroconvulsive therapy (ETC), also known as ‘shock treatment’, cannot be performed on 

adults without the use of muscle relaxants and anesthesia. For children, the therapy is 

completely is banned. Hospitals are also barred from sterilising patients, chaining them or 

abusing them in any other cruel manner. Patients cannot be made to live in unsafe and 

unhygienic environments, and should have access to wholesome food, privacy and facilities 

for leisure, recreation, etc. and appropriate remuneration for the work they do in mental 

healthcare institutions. 

6. Decriminalization of suicide 

Suicide will no longer be treated as a criminal offence. Persons who do attempt suicide will be 

considered to be under severe stress by the law.  

Rights of persons with mental illnesses under other laws 

The persons with mental illnesses have been given certain rights but along with that, they are as 

follows: 

1. Right to enter into a contract 

The persons with mental illness cannot give valid consent under the eyes of the laws because 

of the incapability to understand the nature of the contract and to form a rational judgment. 

Therefore, they do not have the capacity to enter into a valid contract, except during lucid 

intervals under the Indian Contract Act, 1872. Lucid intervals mean the time when the person 

is not in the clutch of his mental illness. 

2. Right to marry 

Marriage is governed by various personal laws. The Hindus are governed by the Hindu 

Marriage Act, 1955 which incapacitates a person suffering from the mental illnesses to give a 

valid consent and hence, fulfill the requirement of a valid marriage. Similar provisions can be 

found in laws of other religions such as Muslims, Christians, etc. Even the Special Marriage 

Act, 1954 does not recognize the marriage as valid if consent is given by a person with mental 

illnesses. However, under all these personal laws, such marriage is not void but voidable. 

3. Right to make Will 

A person suffering from mental illnesses cannot make a valid will, except during the lucid 

intervals under the Indian Succession Act, 1925. This is because the person cannot understand 

the nature of the testamentary document because of such illnesses. 

4. Right to not to be held liable for a criminal offence 
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The Indian Penal Code, 1860 exempts the persons with the unsound mind from criminal 

liability. This is because of the fact that one of the most important elements, mens rea is missing 

from the offence. As there is no guilty mind there can be no criminal liability. 

 

CONCLUSION 

Important legal provisions in respect of persons with mental illness in Indian legal system have been 

discussed. Laws relating to this aspect had gone through many revisions to bring them harmony with 

the UNCRDP 2006. There is much to celebrate about MHCA, 2017 in terms of rights accorded to 

persons with mental illness. The Act superseded the previously existing Mental Health Care Act, 1987. 

Human right activists are pressing legal capacity to persons with mental illness is an absolute term, 

whereas psychiatrists are in favour of retaining provision for involuntary hospitalization in special 

circumstances. The most significant challenge in the years ahead is the need for a concerted drive to 

improve human resources in the field of mental health. It must be emphasized that the ultimate aim of 

any legal provision should be the welfare of the persons with mental illness and society at large. 
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IMPACT OF FIRECRACKER INDUSTRIES IN DELHI: RIGHT TO 
HEALTH AND RIGHT TO CLEAN AND HEALTHY ENVIRONMENT 

UNDER ARTICLE 21 

- Abhinav Viswanath1 

 

ABSTRACT 

There is an increase in Particulate Matters (2.5 and 10) in the atmosphere during the time of Diwali 

which causes degradation in the quality of air, especially in the city of Delhi. This interferes with the 

comfort level of citizens and can cause health related problems. It is a well laid principle that the 

Right to Health and Right to a Clean and Healthy Environment are facets of the fundamental right to 

Life under Article 21 of the Constitution. However, where it is possible to regulate and impose 

stringent safeguards to an activity in order to reduce any potential harm it may cause, it does not 

violate the right to life and liberty enshrined under Article 21. It can be noted that a total and 

complete ban of firecrackers would only extend to Delhi and this would be a reasonable restriction 

on the right to freedom of trade. However, a total ban on the manufacture of crackers can amount to 

an unreasonable restriction of the fundamental right to freedom of trade as the livelihood of a large 

number of employees, reduction of revenue and the threat of economic instability are definite 

impacts of a ban in the usage of firecrackers. In fact, the courts are mandated to partake an 

economic analysis and consider commercial interests of the people along with the economy of the 

nation. The current regulatory norms in the usage of firecrackers can still cause harm to health and 

the environment due to long term exposure. 

Keywords- Firecrackers, Right to Life, Right to Freedom of trade, Right to Health, Right to 

Wholesome Environment 

 

AIMS AND OBJECTIVES 

The objective of this research is to prove that the current regulatory measures with respect to the trade 

of firecrackers is a violation of Right to Health and Right to Wholesome Environment under Article 

21. 

 

SCOPE AND LIMITATIONS 

The scope of this research is to look into the current regulatory measures while bursting firecrackers, 

the Constitutional rights involved such as Right to Life, Right to Freedom of Trade, Right to Freedom 

of Religion etc, the Directive Principles of State Policies, the statutes governing the laws of air and 

environmental pollution, international conventions on environmental law binding in the country, an 

economic analysis of the situation in the city of Delhi, case precedents, and Government reports on the 

air quality of Delhi. However, the research is limited to the firecracker industries in the city of Delhi.  

 

RESEARCH QUESTIONS 

 
1 Student, BA LLB., Christ University, Bangalore 
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1. Whether bursting of firecrackers is a major cause of pollution and is affecting the fundamental 

right to health and healthy environment under article 21 or not 

2. Whether a ban or restriction on manufacturing and selling of fireworks would affect fundamental 

right to carry on trade under article 19(1)(g) or not 

 

 

WHETHER BURSTING OF FIRECRACKERS ARE A MAJOR CAUSE OF POLLUTION 

AND IS AFFECTING THE FUNDAMENTAL RIGHT TO HEALTH AND HEALTHY 

ENVIRONMENT UNDER ARTICLE 21 OR NOT 

The Right to Health and Right to clean Environment are fundamental rights enshrined under Article 

21 of the Constitution.2   

The adherence to sustainable development is a sine qua non for the maintenance of the symbiotic 

balance between the rights to environment and development.3 Where there are threats of serious or 

irreversible damage, lack of scientific certainty shall not be used as a reason for postponing cost-

effective measures to prevent environmental degradation.4 The precautionary principle should hence 

not be viewed in isolation, but as a package of the principles of ecological sustainable development. 

The polluter pays principle has been recognized through the landmark judgement of Indian council for 

enviro- legal action v union of India.5 It has been held by the Supreme Court in the instant case that, 

“the polluter pays principle means that absolute liability of harm to the environment extends to the 

cost of restoring environmental degradation.” 

Firecrackers: A major cause of pollution 

It is important to note that the CPCB had conducted studies and found that burning of crackers during 

Diwali has contributed to both air and noise pollution. The Ministry of Environment, Forest and 

Climate Change of the Union of India have admitted to the fact that there are ill effects of burning fire 

crackers6. Moreover, it is a known fact that fire crackers cause a hindrance to the public health and 

cause air and noise pollution7. Moreover, as per the CPCB recategorization of industries8 based on 

their respective pollution emissions, fire crackers are regarded as red industries.9 The Ministry of 

Environment, Forest and Climate Change (MoEFCC) has developed the criteria of categorization of 

industrial sectors based on the Pollution Index which is a function of the emissions (air pollutants), 

effluents (water pollutants), hazardous wastes generated and consumption of resources. Therefore, 

even the authorities concerned have viewed the following industry as a polluting industry. 

A counter claim to the following maybe that there is no conclusive study to showcase that the fire 

crackers are a major cause for pollution however, the burden of proof to show the same is on the parties 

who are alleged themselves, due to the precautionary principle.10 Besides, bursting of crackers is not 

an essential practice of Diwali11 and even if it is so, Article 25 is subject to Article 21.12  

 
2 Ashok v. Union of India, (1997)5 SCC 10. 
3 N.D Jayal v. Union of India, AIR 2004 SC 867. 
4 Earth Summit Rio Declaration, 1993, Principle 15. 
5 Indian council for enviro- legal action v union of India, AIR 1996 SC 1446. 
6 Arjun Gopal v. Union of India, AIR 2018 SC 5731 Para 17(c). 
7 A.P Pollution Control Board v. Prof. M.V Nayudu (retired) & Ors, (1999)2 SCC 718. 
8 Press Information Bureau, Government of India, Ministry of Environment, Forest and Climate Change, 5th march,2016. 
9 Industrial Sectors having Pollution Index score of 60 and above 
10 Vellore Citizens’ Welfare Forum v. Union of India, AIR 1996 SC 2715. 
11 Id. 
12 Mr. X v. Hospital Z, (1998)8 SCC 296. 
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Right to Health, Right to clean and healthy environment and air pollution 

There are studies from the CPCB which state that open burning, construction activities, dumping of 

waste and traffic congestion are other causes of pollution.13 

If the alleged cite lack of evidence even still, it is important to point out that the definition of air 

pollution, according to the Bureau of Indian Standard IS- 4167 (1980) provides that if the ambient air 

quality interferes with the ‘comfort’ and reasonable ‘enjoyment of property’ itself is sufficient to be a 

polluting substance14 and in the case at hand, the comfort and reasonable use of the property of the 

people has been affected and direct reports of health problems to prove the harm of crackers is not 

completely necessary. Furthermore, the definition of air pollutant under the Air (Prevention and 

Control) Act, 1981 provides that if a substance in the atmosphere tends to be injurious to human beings 

and the environment, then it shall fall under the broad understanding of air pollution.15 

The addition of Particulate Matter levels to the atmosphere when crackers are burst will indefinitely 

lead to air quality degradation and tend to have an impact of the quality of the environment and health 

of the people. Right to a decent environment and the right to an environment free from smoke and 

pollution follows from the ‘quality’ of life which is inherent and protected under Article 2116 and it is 

the need for the enforcement of this right that has brought the petitioner before the Hon’ble Court. The 

case of Subhash Kumar v. State of Bihar17 also indicated that the municipalities and a large number of 

other concerned governmental agencies could no longer rest content with unimplemented measures 

for the abatement and prevention of pollution. They may be compelled to take positive measures to 

improve the environment. 

It is the collective responsibility of the centre and state government to safeguard the environment. A 

claim that the law has been adhered with, cannot be taken by the alleged on this behalf if air pollution 

still persists in a region because it entails the need for much more stringent measures.18 Furthermore, 

the government of India can argue that Public Health is mentioned under No.6 of the State List and 

therefore the Union of India is not responsible. However, the union is responsible to make sure there 

is compliance with Environmental laws and are therefore responsible to take measures to protect the 

environment and thus the health of the public therein.19 It is the obligation of the state to ensure the 

creation and the sustaining of conditions congenial to good health.20 Therefore, it is a collective 

responsibility of both the state and central government to ensure that public health is ensured.  

Firecrackers: A major cause of pollution? Argument revisited  

In order to indefinitely determine and confirm any hindrance pertaining to Article 21, the Supreme 

Court while dealing with environmental matters under Article 32 can refer scientific and technical 

aspects for investigation.21 Given the circumstances of the various stakeholders of the case there is a 

necessity for such scientific and technical investigation to prove that short term air quality degradation 

has a lasting impact. Although the precautionary principle can allow measures to be taken without 

having to prove scientific ability, the application of the principle by the Hon’ble Court has taken place, 

it would be evident that the activities questioned were one that had a continuous or uninterrupted nature 

 
13 CPCB Eighth review meeting regarding NCR pollution. 
14 Bureau of Indian Standards IS – 4167 (1980). 
15 Air (Pollution and Prevention) Act, 1981, Section 2(a). 
16 Shantistar Builders v. Narayan Khimalal Totame, AIR 1990 SC 630. 
17 (1991) 1 SCC 598. 
18 Obbaya Pujari v. Member Secretary, AIR 1999 Kant 157. 
19 Goa Foundation v. Union of India, (2005)11 SCC 560. 
20 Vincent v. Union of India, AIR 1987 SC 990. 
21 A.P Pollution Control Board v. Prof. M.V Nayudu (retired) & Ors, (1999)2 SCC 718. 
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to it22, Whereas, in a case pertaining to the occasional use of crackers, the Court has adopted a ‘gradual 

and balanced’ approach.23  

Due to the prima facie case of right to health and clean environment being under threat, the firecracker 

industries ought to follow the precautionary principle. Burning of fire crackers do not have a significant 

impact in the pollution level. The CPCB had conducted a study to find out the impact of crackers on 

pollution level in the city of Delhi, after an order by the Supreme Court in the case of Arjun Gopal v. 

UOI.24 The study was supervised by a medical expert and a survey was conducted to find out the 

impact of burning crackers.25 It was found through the study that the respiratory system related 

symptoms before and after the said festivals were not much different. It was in fact, noted in the case 

of Arjun Gopal v. UOI26, that the air quality did worsen after the festivals and that there were relatively 

more visits to the hospitals however, there was no significant change in the pollution level. It was thus 

seen in this case that there was indeed an increase in pollution but the statistics show that there is not 

a major increase. It was later found through a report filed as an affidavit by one Dr. Arvind Kumar in 

the same case27 that there was hampering of health where there was an increasing number of patients 

facing various breathing problems such as asthma, bronchitis, coughing, retarded nervous system 

breakdown etc. 

Industrial pollution-based categorisation and environmental clearance norms  

As per the CPCB recategorization of industries28 based on their respective pollution emissions, fire 

crackers are regarded as red industries.29 The Ministry of Environment, Forest and Climate Change 

(MoEFCC) has developed the criteria of categorization of industrial sectors based on the Pollution 

Index which is a function of the emissions (air pollutants), effluents (water pollutants), hazardous 

wastes generated and consumption of resources. Therefore, even though even though authorities 

concerned have viewed the following industry as a polluting industry.  

However, the court in that matter had laid down certain guidelines which are to be followed in order 

to attain the Environmental Clearance without which sale of the crackers are not possible. The 

respondents argue that on application of the prescribed norms and regulations, and environmental 

clearance can be so obtained for the purpose of production and storing of firecrackers. The courts in 

the case of Deepak Kumar and ors v State of Haryana and Ors.30 laid that the grant for mining lease 

of minor minerals, environmental clearance is essential which is a pre-condition for grant and renewal 

of the mining lease. The respondents are citing the above examples as even mining operations are in 

the same category as firecrackers, i.e. Red industries.31 As per various directions under the 

environment protection act, 1986, it is mandatory to obtain environmental clearances.32 These 

guidelines include use of Reduced Emission Crackers (improved crackers), Green Crackers: Safe water 

and air sprinklers, significant reduction in harmful elements such as PM, NOx, Sulphur Dioxide, 

Aluminium and a complete ban of Barium salts.33  

 
22 Karnataka Industrial Areas Development Board v. C. Kenchappa (2006) 7 SCC 371, Vellore Citizens’ Welfare Forum 

v. Union of India (1996) 5 SCC 647 
23 Arjun Gopal v. Union of India, AIR 2018 SC 5731.  
24 Id. 
25 CPCB Health Impact Assessment on Firecracker Burning During Dussehra And Diwali, 2018. 
26 Arjun Gopal v. Union of India, AIR 2018 SC 5731.  
27 Id. 
28 Press Information Bureau, Government of India, Ministry of Environment, Forest and Climate Change, 5th march,2016. 
29 Industrial Sectors having Pollution Index score of 60 and above 
30 (2012) 4 SCC 629 
31 Press Information Bureau, Government of India, Ministry of Environment, Forest and Climate Change, 5th march,2016. 
32 Sub-rule (3) of Rule 5 of the Environment (Protection) Rules, 1986 
33 Arjun Gopal v. Union of India, AIR 2018 SC 5731.  
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The decibel level of the crackers too has to be regulated.34 There is also a ban in the sale and use of 

joined crackers. The sale of crackers is to be done by only licensed traders and no e-commerce websites 

have authority to sell crackers. The Union of India has to abide by all the guidelines enumerated in the 

previous case to reduce the harmful effects the older crackers had on the public. Therefore, the 

firecracker industries can submit that there has been no violation of Fundamental Rights after the 

implementation of the new guidelines and that the crackers are not a major cause of pollution. 

Moreover, the CPCB has released certain guidelines wherein the public are allowed to file their 

complaints through social media to the CPCB regarding pollution.35 When it is possible to minimise 

any effects by placing stringent safeguards to an industrial activity and a balance can be struck, such 

activity can be permissible.36 Regulations such as a stipulated time and a place to engage in the bursting 

of firecrackers and selling of eco-friendly crackers would amount to some of the few safeguards that 

are complied with. 

 

WHETHER A BAN OR RESTRICTION ON MANUFACTURING AND SELLING OF 

FIREWORKS WOULD AFFECT FUNDAMENTAL RIGHT TO CARRY ON TRADE 

UNDER ARTICE 19(1)(g) OR NOT 

Article 19(3) provides that the State is entitled to impose reasonable restrictions upon the right to carry 

on trade such that it does not reflect contrarily to the public interest of the society. The understanding 

of the word ‘State action’ under Article 12 of the Constitution includes directions from the Judiciary 

and is entitled to impose such restrictions upon the parties concerned especially at the instance of a 

fundamental right violation.37 The right to health is of grave public importance and in order to protect 

this right, imposing a restriction of trade has been held to be reasonable.38 

Reasonableness of restrictions 

The environmental conditions of the city are alarmingly toxic in nature and it is only justified to stop 

the manufacture and the use of crackers. It is also important to note that idea of complete ban of the 

use and manufacture of crackers mainly pertains to the city of Delhi and its surrounding regions and 

not the entire country of India. This entails that manufacturers are free to sell crackers to other places 

which means that the restriction is not complete and is reasonable as when the prohibition is only with 

respect to the exercise of a right referable only in a particular area of activity, it is not total prohibition.39 

Reasonableness of restriction is to be determined in an objective manner and from the standpoint of 

interests of the general public and not from the standpoint of the interests of persons upon whom the 

restrictions have been imposed or upon abstract consideration.40 

Safety, health and peace is guaranteed to the citizens of India and none can carry on any trade or 

business which may seriously affect safety, health and peace of the Community. Article 19(1)(g) of 

the Constitution of India does not guarantee the fundamental right to carry on trade or business which 

creates pollution or which takes away that communities' safety, health and peace.41 Thus, any trade 

that is harmful or dangerous to the ecology may be regulated or totally prohibited.42 In determining 

 
34 In re Noise Pollution (v), (2005)5 SCC 733 
35 Guidelines for Public to file complaints on air pollution in Delhi-NCR dated 29/10/18 
36 M.C. Mehta v. Union of India (2004) 12 SCC 118 
37 Som Prakash Rekhi v. Union of India, AIR 1981 SC 212, Ramana Dayaram Shetty v. International Airport Authority of 

India, AIR 1979 SC 1628. 
38 State of Maharashtra v. Himmatbhai Narbheram, AIR 1970 SC 1157. 
39 State of Gujarat v. Mirzapur Moti Kureshi Kassab Jamat, (2005) 8 SCC 534. 
40 Bannari Amman Sugars Ltd. v. Commercial Tax Officer, (2005) 1 SCC 625. 
41 Burrabazar Fire Works Dealers Association and Ors. v. The Commissioner of Police and Ors., AIR 1998 Cal 121. 
42 Narendra Kumar v. Union of India, 1960(2) SCR 375. 
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whether there is any unfairness involved the nature of the right alleged to have been infringed, the 

underlying purpose of the restriction imposed, the extent and urgency of the evil sought to be remedied 

thereby, the disproportion of the imposition, the prevailing condition at the relevant time enter into 

judicial verdict, the reasonableness of the legitimate expectation has to be determined with respect to 

the circumstances relating to the trade or business in question.43  

It must be noted that the Arjun Gopal case44  has imposed certain guidelines that the industry ought to 

follow. These restrictions imposed includes the content of elements in the crackers and the noise level 

of the crackers.45 It is the onus of the state to prove that the health has not been affected per the 

precautionary principle laid down in the case of Vellore Citizens’ Welfare Forum v. Union of India.46 

Therefore, such a restriction on sale and manufacturing can be argued as invalid. 

Economic impact on ban or restriction of manufacture of firecrackers 

A regulation of trade and commerce becomes challengeable under article 19(1)(g), if it shown that it 

directly and proximately interferes in praesenti with the exercise of freedom of trade. In Excel Wear v. 

Union of India47 it was emphasized that while there may be greater emphasis on nationalization and 

state control over industries, private ownership of industries is recognized; they form an 

overwhelmingly large structure of the economy therefore, socialism cannot go to the extent of ignoring 

the interest of all such persons. A private sector enterprise hence differs from a public sector enterprise. 

When the latter, it can protect the labour even at the cost of the public exchequer. But a private 

undertaking is run for return to the owner not only to meet his livelihood or expenses but also for the 

formation of capital of the national economy. It is argued by the respondents that the total banning of 

fire crackers will have an adverse effect on the employment of the citizens and the revenue earned. 

Lakhs of employees will lose their jobs and this will be a clear violation of Article 19(1)(g) which 

explains the Right to freedom of trade. The restriction imposed by the law must be reasonable, that is, 

the restriction must not be arbitrary or excessive.48 If the court deems it fit to impose such a restriction 

of total prohibition, then the restriction is excessive in nature as the prohibition shall affect the right to 

freedom of trade. Further, in the case of Arjun Gopal v. Union of India49, it was argued that the cracker 

industry had employed five lakh families This aspect was considered by this Court in Shivashakti 

Sugars Limited v. Shree Renuka Sugar Limited and Others50, where it was stated that in such a 

scenario, it becomes the bounden duty of the Court to have an economic analysis of its decisions. 

However, it has been held that during an economic analysis of a situation, whenever there is a conflict 

between the welfare principle and wealth principle, the former must prevail.51 In fact, when economic 

hardship is pitched against right to health and life, the latter shall prevail. This is so especially when 

economic loss to the state due to ban or restriction is pitched against the economic loss to citizens in 

the form of cost for treatment.52 Even though it cannot be scientifically proven as to which is more 

cost effective, the precautionary principle shall take precedence.53 

As Richard Posner rightly said “Economic analysis of law has heuristic, descriptive and normative 

aspects. As a heuristic, it seeks to display underlying unities in legal doctrines and institutions; in its 

 
43 Bannari Amman Sugars Ltd. v. Commercial Tax Officer, (2005) 1 SCC 625. 
44 Arjun Gopal v. Union of India, AIR 2018 SC 5731.  
45 In re Noise Pollution (v), (2005)5 SCC 733 
46 Vellore Citizens’ Welfare Forum v. Union of India, AIR 1996 SC 2715. 
47 AIR 1979 SC 36 
48 State of Maharashtra v. Himmatbhai Narbheram, AIR 1970 SC 1157. 
49 Arjun Gopal v. Union of India, AIR 2018 SC 5731.  
50 (2017) 7 SCC 729 
51 MC Mehta v. Union of India, AIR 2018 SC 5194 
52 Arjun Gopal v. Union of India, AIR 2018 SC 5731.  
53 Earth Summit Rio Declaration, 1993, Principle 15. 
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descriptive mode, it seeks to identify the economic logic and effects of doctrines and institutions and 

the economic causes of legal change; in its normative aspect it advises Judges and other policy-makers 

on the most efficient methods of regulating conduct through law.”54 Therefore, an economic analysis 

is a must in those instances that involve any environmental impact.55 

 

CONCLUSION 

A comparative analysis of the Fundamental Right to Life which includes the Right to Health and the 

Right to a clean and healthy environment, and the Fundamental Right to practise any profession, or to 

carry on trade, occupation or business with respect to the bursting of firecrackers in the city of Delhi 

has been done in this paper. Government reports prepared by the Central Pollution Control Board, the 

Ministry of Environment, Forest and Climate Change (MoEFCC) etc have been critically analysed 

with the help of the international convention of Earth Summit, Rio Declaration, 1992 along with case 

laws and legal orders prepared by the highest court of law in the country, The Supreme Court of India.  

With respect to the first question posed in this paper, the Fundamental Right to Health and Right to 

Clean and Healthy Environment are indeed violated due to the constant exposure to the bursting of 

firecrackers. Even though the current regulations include a specific time frame to burst crackers, and 

specified ingredients in the firecrackers itself, the government reports clearly indicate that there has 

been an increase in the visit to the hospitals by the citizens after surveys were conducted. It was also 

observed that most of the citizens complained about respiratory illness. Thus, there is a clear violation 

on the Fundamental Right to Life under Article 21 of the Constitution. As for the second question with 

respect to the restrictions or ban on the trade of firecrackers in the city of Delhi, it has been observed 

that an economic analysis of the same is mandatory. Through this economic analysis, despite the clear 

negative impact on the economy of the nation and the employment of several citizens, it is important 

to note that the courts have clearly mentioned that the welfare of the citizens take precedence over the 

wealth of the nation. Thus, a ban on the sale of firecrackers amounts to a reasonable restriction. 

Restrictions on the same would be a mere temporary relief to the citizens as the data clearly suggests 

that the citizens’ health are in dire straits during the time of Diwali which can only mean that the 

current regulatory norms with respect to bursting of firecrackers in the city of Delhi are not sufficient 

and it negatively impacts the Fundamental Right to Life. 

 
54 Richard Posner, Frontiers of Legal Theory, 114, Harvard University Press, 2004. 
55 Excel Wear v. Union of India, AIR 1979 SC 36. 
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IMPORTANCE OF HUMAN RIGHTS FOR PRISONERS IN INDIA 

- Aashita Khandelwal1 
 
 

ABSTARCT 

“A building to which the people are legally committed as a punishment for crime or while 

awaiting trial” 

Human rights are rights inherent to all human beings, irrespective of their nationality, sex, 

colour, religion, language, or any other status. We are all equally entitled to our human rights 

without discrimination. Rights are related to the values that a society lives by. Value systems 

can vary from one society to another but the fundamental idea of human rights is essentially the 

same. Every society seeks equality, fairness freedom from unreasonable restraint and an 

acknowledgement of their dignity. Human rights have evolved through years with various 

treaties, charters, conventions, covenants and bills being adopted. Various countries have 

recognised human rights to be the basic rights of the people and are taking measures to enforce 

the protection of these rights. 

The paper briefly talks about the reformed operations of prisons and role of the courts and 

mostly the Hon’ble Supreme Court in ensuring humane treatment to the prisoners and to check 

human right violation against the prisoners lodged in Indian prisons. It also discusses the 

International documents which have articulated the prisoners’ rights.  

The paper further discusses the rights of the prisoners, human rights protection mechanism and 

problems faced by women prisoners in India. 

Key words: Human Rights, Violation of rights, prisoners’ rights  

 

INTRODUCTION 

Every human has human rights by virtue of being a human. His right to human dignity is inviolable 

under all circumstances irrespective of the crime committed. By the mere reason of a person being 

under trial or convicted, his rights cannot be discarded into. While the right to life and personal liberty 

might be taken away by the procedure established by law , other basic human rights such as right 

against degrading treatment , police excess , violence , torture , poor quality of food , lack of water 

supply , poor health system support , not producing the prisoners before the court , unjustified 

prolonged incarceration , forced labour , etc cannot be abridged. 

The objective of punishment has evolved over the days to be the reformation of criminals. The quality 

of treatment that the criminals receive in the prisons largely affects their reformation process. 

Nowadays, the main objective is to convert inmates into resourceful members of society by providing 

them with useful skills, education, and respect for the law. It is crucial to improve the inmates’ self-

esteem and strengthen their desire to improve. To engage, rehabilitate, and reform its inmates, Tihar 

Jail, New Delhi uses music therapy, which involves music training sessions and concerns. The jail has 

its very own radio station, kept running by detainees. There is additionally a jail industry inside the 

dividers, kept an eye on completely by prisoners, which bears the brand Tihar. 

 
1 Student, BBA. LLB, Jagran Lakecity University, Bhopal 
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 In the current scenario, more than 65% of prisoners are under-trial and hence it becomes all the more 

necessary to protect their rights as their guilt has not been proven. 

The New Delhi- based group said more than 14,000 people died in police custody in India over the 

past decade-an average of 4 deaths every day-many of them due to torture. The study collates evidence 

of 1,504 deaths in police custody and 12,727 in prison over a 10-year period ending in March 2011. It 

said this reflects only “a fraction of the problem” because the figures rely on official reports by 

government authorities to the National Human Rights Commission (NHRC) and do not include deaths 

in army custody. 

 

RIGHTS OF PRISONERS- INDIA’S PERSPECTIVE 

Human rights are better protected at the national level with adequate laws, an independent judiciary 

and effective mechanisms to deal with the violations thereof. 

The State owes a duty towards its citizens to protect their human rights as well as to protect the society 

at large and is authorised to do so. To shield the citizens from any conceivable maltreatment of this 

authority, they are given certain fundamental benefits perceived by the Constitution of India as Rights. 

Article 21 of the Indian Constitution guarantees the right of personal liberty and thereby prohibits any 

inhuman, cruel or degrading treatments to any person. Any violation attracts the provisions of article 

14 which enshrines right to equality and equal protection of law. Also, the issue of cruelty to prisoners 

is dealt with specifically by the Prison Act, 1894. 

If any excesses are committed on a prisoner, the responsibility lies on the prison administration and 

the excesses committed by police authorities, not only attract the attention of the legislature but also 

of the judiciary. The Indian Judiciary, especially the Supreme Court in the ongoing past has been 

exceptionally watchful against infringements upon the human privileges of the detainees. 

  

PROBLEMS FACED BY WOMEN PRISONERS IN INDIA 

The Constitution of India ensures equity to women and different laws have been established to secure 

and empower women. But the gruesome condition of women prisoners languishing in jails is a serious 

social problem. The concept and knowledge of human rights is completely alien to such women. The 

press has exposed the violence perpetrated on and sexual exploitation of women and youth in jails 

frequently. As women have a special claim to compassion, defence of dignity, human rights, protection 

of her sensitive needs and personal integrity, society needs to be extra sensitive to female prisoners. 

Adequate clothing and toilet facilities are not made available. The general health care of women 

prisoners in prisons is not up to the mark. The facilities for education, vocational training and 

recreational facilities are also very limited. Majority of the women prisoners are from rural 

background, illiterate, shy and do not have courage to communicate their needs and grievances to the 

prison staff. They can't likewise ventilate their sufferings and transmit the equivalent to higher 

authorities. 

The plethora of problems for women prisoners starts from the shortage of women prisons in the 

country. These overcrowded prisons make it difficult to perform daily activities. Women prisoners do 

not get adequate accommodation. There is scope for vast improvement particularly in the attitude of 

the prison staff that need to learn to respect the human rights of women prisoners. They are visibly 

scared of the prison staff. Sexual assault towards the women prisoners is a grave issue. Asian Centre 

for Human Rights (ACHR) expressed that custodial rape stays one of the most exceedingly terrible 

types of torment executed on women by law authorization personnel. Also, women prisoners do not 
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adequate legal aid. Final Annual Report 2008-2009 of National Human Rights Commission provides 

that in most of the jails in India, there is need to strengthen the legal aid system so that qualified lawyers 

are provided to all those who cannot afford their services. Uneducated women lack awareness about 

the judicial system and their rights. Due to their ignorance, women are not even getting the benefit of 

proviso to Section 437 Code of Criminal Procedure, according to which they may be released on bail 

even in non-bailable cases irrespective of the gravity of their crime. 

The Supreme Court has devised special guidelines for women prisoners:2 

4 or 5 police lock-ups should be selected in reasonably good localities where only female suspects 

should be kept and they should be guarded by female constables. 

Cross examination of females ought to be done just within the sight of female cops/constables. 

The Maharashtra State Board of Legal Aid and Advice will get a pamphlet prepared setting out the 

legal rights of an arrested person in Marathi, Hindi and English and printed copies of the pamphlet in 

all the three dialects will be fastened in every cell in each police lock- up and will be perused out to 

the arrested person in any dialect which he comprehends when he is conveyed to the police station.  

The police will immediately give intimation of such arrest to the nearest Legal Aid Committee and 

such Legal Aid Committee will take immediate steps for the purpose of providing legal assistance to 

the arrested person at State cost provided he is willing to accept such legal assistance. 

The police should promptly acquire from him the name of any relative or companion whom he might 

want to be informed about his arrest. 

The Magistrate before whom an arrested person is presented will enquire from the arrested person 

whether he has any complaint of torture or maltreatment in police custody and inform him that he has 

right under Section 54 of the Code of Criminal Procedure, 1973 to be medically examined. 

 

HUMAN RIGHTS PROTECTION MECHANISM 

In this context, the Protection of Human Rights Act, 1993 was enacted, which enabled the 

establishment of the National Human Rights Commission in Delhi and State Human Rights 

Commissions around the country. The Act lays down a broad mandate for human rights commissions, 

which includes: inquiries into instances of human rights violations by public servants, research, 

supporting endeavours to build mindfulness about human rights, and investigating police lock-ups, 

jails and adolescent homes where individuals are buried. While human rights commissions have 

contributed extraordinarily to human rights in India, it is disputable whether they can as of now 

accomplish more, considering the auxiliary and reasonable constraints that are confronted. 

It is in charge of the advancement and security of "rights identifying with life, freedom, uniformity 

and poise of the individual ensured by the Constitution or encapsulated in the International Covenants". 

The NHRC is divided into an administrative division, law division, training division, investigation 

division, information and public relations division and policy , research and project division. It 

conducts inquiries into violation of right to life, liberty and equality, of treaties to which India is a 

party, of abetment of violation of human rights by a government servant, of negligence of public 

servant in prevention of human rights violations. 

Any person or group of persons can file a complaint with NHRC. The complaints are registered and 

allotted a specific number. If the Commission does not find any substance in the complaint, then it 

 
2 Sheela Barse v. State of Maharshtra (1983) 2 SCC 96 
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may be dismissed. But if the complaint is admitted, then either an inquiry or an investigation will be 

directed. The Commission has the Director General of Police for investigation into complaints of 

human rights violations. Before NHRC was established, it was very difficult to file a complaint against 

police abuse unless the victim had strong support and was ready to face all consequences. The 

establishment of NHRC gave a new avenue to take action against the police. No fee is asked for filing 

the complaint.  NHRC may take different actions as per the seriousness of the complaint. It may 

approach the court and register a criminal case against the person. It has issued mandates to inquire 

into deaths in prison and police custody. The first important mandate issued by NHRC to the state 

governments was the reporting of custodial deaths and rape. This mandatory reporting was extended 

to deaths in prison in 1994. The existing statutes which have a bearing on regulation and management 

of prisons in the country are: 

• The Indian Penal Code, 1860 

• The Prisons Act ,1894 

• The Prisoners Act, 1900 

• The Identification of Prisoners Act, 1920 

• Constitution of India, 1950 

• The Transfer of Prisoners Act, 1950 

• The Representation of People’s Act, 1951 

• The Prisoners (Attendance in Courts) Act, 1955 

• The Probation of Offenders Act, 1958 

• The Code of Criminal Procedure, 1973 

• The Mental Health Act, 1987 

• The Juvenile Justice (Care & Protection) Act, 2000 

• The Repatriation of Prisoners Act, 2003 

• Model Prison Manual (2003) 

To provide quick preliminary of offenses emerging out of infringement of human rights, the State 

Government may, with the simultaneousness of the Chief Justice of the High Court, by notice, indicate 

for each area a Court of Session to be a Human Rights Court to attempt the said offenses. For each 

Human Rights Court, the State Government will, by warning, indicate a Public Prosecutor or select an 

advocate who has been in practice for at the very least seven years, as a Special Public Prosecutor to 

conduct cases in that Court. 

 The Supreme Court gave prison mandates in 1980. In Sunil Batra v. Delhi3 Administration it observed 

“Prisons are built with stones of law”, and in the eye of law, prisoners are persons, not animals and 

punish the deviant “guardians” of the jail framework where they go berserk and debase the nobility of 

the human prisoner. 

 The directives issued to prison staff and the states are as follows:4 

1. Lawyers nominated by the District Magistrate, Sessions Judge, High Court and the Supreme 

Court will be given all facilities for interviews, visits and confidential communication with 

prisoners subject to discipline and security considerations. This has roots in the visitational and 

supervisory judicial role. The lawyers so designated shall be bound to make periodical visits 

and record and report to the concerned court results which have relevance to legal grievances. 

2. Grievance Deposit Boxes shall be maintained by or under the orders of the District 

Magistrate and the Sessions Judge which will be opened as frequently as is deemed fit and 

 
3 AIR 1978 SC 1675 
4 Justice T.S Sivagnanam, Rights of Prisoners and Convicts Under the Criminal Justice Administration 
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suitable action taken on complaints made. Access to such boxes shall be afforded to all 

prisoners. 

3. District Magistrates and Sessions Judges shall, personally or through surrogates, visit prisons 

in their jurisdiction and afford effective opportunities for ventilating legal grievances, shall 

make enquiries thereto and take suitable remedial action. In appropriate cases reports shall be 

made to the High Court for the latter to initiate, if found necessary, habeas action. 

4. It is significant to note the Tamil Nadu Prison Reforms Commission’s observations: 

Grievance Procedure: The rules regulating the appointment and duties of non-official and 

official visitors to the prisons have been in force for a long time and their primary function is 

‘to visit all parts of the jail and to see all prisoners and to hear and enquire into any complaint 

that any prisoner may make’. In practice, these rules have not been very effective in providing 

a forum for the prisoners to redress their grievances. There are a few non-official visitors who 

take up their duties conscientiously and listen to the grievances of the prisoners. But most of 

them take this appointment solely as a post of honour and are somewhat reluctant to record in 

the visitors’ book any grievance of a prisoner, which might cause embarrassment to the prison 

staff. The judicial officers viz. the Sessions Judge and the Magistrates who are also ex-officio 

visitors do not discharge their duties effectively. We insist that the judicial officers referred to 

by us shall carry out their duties and responsibilities and serve as an effective grievance 

mechanism. 

5. No solitary or punitive cell, no hard labour or dietary change as painful additive, no other 

punishment or denial of privileges and amenities, no transfer to other prisons with penal 

consequences, shall be imposed without judicial appraisal of Sessions Judge and where such 

intimation, on account of emergency, is difficult, such information shall be given within two 

days of the action.  

 

INDIAN JURISPRUDENCE ON HUMAN RIGHTS VIOLATION IN PRISONS 

Since India became independent, the Government of India has tried to curb the violation of the rights 

of the prisoners to live with human dignity provided by the constitutional provision of right to life and 

dignity. However, the Supreme Court in various cases has formed a jurisprudence which helped in 

restraining the abuse of rights of the prisoners. The Supreme Court in Kharak Singh v. State of U.P.5 

interpreted the term ‘life’ as “Something more than mere animal existence. The restraint against its 

hardship stretches out to each one of those appendages and resources by which life is appreciated”. 

Back in 1980s the Hon’ble Supreme Court dealt with the rights of the prisoners in Sunil Batra (II) v. 

Delhi Administration6 , the basic question that the court had to answer was whether the prisoners are 

entitled to fundamental rights although there may be shrinkage in their fundamental rights. The Court 

answered in affirmative and ruled that fundamental rights do not flee the person as he enters the prison 

although there may be shrinkage of some rights necessitated by incarceration and it is implicit in 

Article 217 , that life or liberty, cannot be suspended, or taken away and converted into animal existence 

without following a fair procedure. 

In Rama Murthy v. State of Karnataka8 , the court identified some major issues faced by the prisoners 

and these are: 

a) Over – crowding 

b) Delay in trial 

 
5 AIR 1953 SC 1295 
6 (1980) 3 SCC 488 
7 Constitution of India 
8 (1997) 2 SCC 642 
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c) Torture and ill treatment 

d) Neglect of health and hygiene 

e) Insubstantial food and inadequate clothing 

f) Prison Vices 

g) Deficiency in communication 

h) Stream lining of jail visits 

i) Management of open-air prisons 

 

CONDITION OF PRISONERS 

In India, the terms “prisons” and “jail” are used interchangeably and this signifies the fact that the 

under trials i.e. people awaiting their trial, are kept with the convicts in same conditions and same 

place. This fact was brought to the notice of the court in the case of Sunil Batra v. Delhi Administration9 

, in which Justice Iyer observed, the under trials who are presumably inculpable until convicted beyond 

reasonable doubt are sent to same prison in which hardened criminals are kept and thus are made 

criminals by contagion. This is similar to a person going to a hospital for a check-up and kept along 

with infirm people and as a result that person contracts the same disease. The judge pictured: 

“Tihar prison is an arena of tension, tantrums and crime of violence, vulgarity and corruption. And to 

cap it all there occurs the contamination of pre-trial accused with habitual, and “injurious prisoners of 

international gangs. Drug racket, alcoholism, smuggling, violence, theft, unconstitutional punishment 

by way of cellular life, and transfer to other jails are not uncommon. 

Another major social problem is overcrowding which affects the general living conditions of prisoners. 

When the population of prisoners exceeds the capacity of prison infrastructure its results in degradation 

of the conditions of the prisoners. Overcrowding defeats the very purpose of incarcerating the culprit. 

And the prison authorities face serious issues in handling the exceeding numbers of prisoners which 

not only leads to lack of infrastructural and other indispensable services to the prison inmates.10 

The National Human Rights Commission of India have tried to analyse the causes of overcrowding 

and observed that unjustified detention done by the police and slow judicial process increases the 

number of undertrial prisoners which leads to the shortage of adequate infrastructure. The commission 

in its report noticed that the problem of overcrowding was further complicated by lack of uniform 

policy, probation, parole, remission and commutation of sentence.11 

Overcrowding has very dehumanizing effect on the lives of the prisoners and it also deteriorates the 

environment of jail as an institution. This has deleterious effect on the health of prisoners and poses a 

challenge before them to maintain hygiene. The quality of food provided to the prisoners is also 

affected as the authorities are unable to provide them with the required nutritional food which is 

approximately 2,000 to 2,400 calories a day. 

 

CONCLUSION 

The coming age of civilisation belongs to the oppressed and weaker sections of the society and this 

proposition has been proved by the bona fide development of human rights and access to justice and 

fair trial to the vulnerable sections of society. The antique stratification of society on the basis of caste 

, social status and standard of living can also be traced in the prison system of India which categorises 

 
9 AIR 1980 SC 1579 
10 Ibid., p.1586 
11 Annual report 2004-2005, NHRC, New Delhi 
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the prisoners on the basis of caste , social status and standard of living can also be traced in the prison 

system of India which categorises the prisoners on the basis of their behaviour and living standard in 

the society according to which they are treated in the prison but the Categorisation of different 

prisoners and prisons for convicts , undertrial , women and juveniles which we believe can provide the 

undertrials who might not be guilty with a healthy and clean environment , away from the hardened 

criminals and hence stop the formation of new criminals by ensuring betterment in their lives that can 

lead to rehabilitation. 

The Prisoners in India are still governed by the Prisoners Act of 1894, the Prisoners Act of 1900, and 

the Transfer of Prisoners Act of 1950, although the government has tried to keep the law updated by 

putting in certain amendments but the act has not been capable of curbing the human right abuse of 

the prisoners. There shall be periodic review in the prison rules, probably after every five years or so 

with special focus on protecting the basic rights of the prisoners. The Model prison manual prepared 

by the Bureau of Police Research and Development (BPR&D), ministry of home affairs has also helped 

in ensuring the basic amenities to the prisoners and also checked the human rights abuse in the prison 

in a significant manner. 

To conclude we would like to state that there is a prerequisite of a precise and specialised legislation 

for deterring violation of human rights of prisoners in India.  
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INTERNATIONAL MARINE ENVIRONMENTAL POLLUTION - A 
REVIEW & RECOMMENDTIONS 

- Pragya Sharma1 

 

ABSTRACT 

 “There is no death possible in the oceans — there will always be life — but they're getting sicker 

every year." 

- Jacques Yves Cousteau, Oceanographer 

Remarkable statistics of international, governmental and non-governmental organizations are 

operational in the field of the marine environment and its resources. Numerous of these 

organizations operate within global legal frameworks ranging from comprehensive worldwide 

conventions, such as the United Nations Convention on the Law of the Sea to local agreements 

aiming at strengthening and development of regional seas. 

Over time, quite a few initiatives have been taken to advance cooperation and harmonization to 

accomplish greater coherence and coordination of policies and strategies between diverse 

organizations dealing with marine and maritime management, within and outside the United Nation 

system. 

Unfortunately, the triumph has been limited. The weaknesses of intercontinental organizations rely 

primarily on problems at the national level. The international organizations are no stronger than 

their contracting parties allow them to be. The international legal and organizational 

environmental protection system must be tightened, with synchronization and coordination by 

establishing acquaintances between the global and regional engagements and programs within the 

region while not losing sight of the global dimension of the human environment. 

The author through this paper seeks to understand the problematic persisting between 

intercontinental, global levels down to the regional and district level while pointing out the existing 

problems and concluding with recommendations to bridge the gap between the two levels. 

 

MARINE POLLUTION 

The oceans, which cover up about 70 percent of the globe, play a fundamental role in maintaining the 

worldwide fundamental biological and biological balance. Not only do the oceans provide a rich 

reservoir of protein, but also they make available oxygen upon which life on earth eventually depends. 

The UNCLOS Convention, following the description primed by the United Nations Joint Group of 

Experts on the Scientific Aspects of Marine Pollution (GESAMP), defines pollution of the marine 

environment as "the introduction by man, directly or indirectly, of substances or energy into the 

marine environment which in produces harmful effects as dereliction to living resources and marine 

life, hazards to human health, impediment to marine activities, including fishing and other rightful 

uses of the sea, injury of quality for use of sea water and decline of amenities.'2 

 
1 Student, BA LLB., Nirma University, Gujarat 
2 UNCLOS Convention, GESAMP formulation, U.N. Doc. A/7750, Art 25. (1969). 
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The UNCLOS Convention further distinguishes six origins of marine pollution. The major danger to 

the oceans is contamination from land-based sources. These include municipal, engineering and 

farming wastes which get in touch with the ocean from rivers, estuaries, pipelines and outfall 

constructions.3 

The second possible pollution source is offshore sea-bed action, such as drilling for oil, which has 

created new hazards in recent decades when journeying and abuse of offshore oil and gas resources 

has speedily prolonged throughout the world.  

Dumping, defined as "any premeditated discarding of wastes or other matter from vessels, aircraft, 

platforms or other man-made structures at sea."4 

Nuclear water plants and factories release cooling water, water high temperature is elevated, into the 

estuary or sea, often to the disadvantage of marine life. The pesticides applied to the farmland flow 

into the river with the rain, or with the soil particles in the environs of the estuary siltation, and 

eventually into the ocean. .5  

This all causes toxic levels to rise in the water bodies. With the rapid expansion of coastal economy, 

coastal waters have been more and more serious contamination, the sea area of ecological quality 

decreased considerably. The marine natural environment is also facing the unkind growth of marine 

disasters that directly affect the scale, speed and effectiveness of marine financial system. 

The theoretical underlying principle for a worldwide regulatory system of marine pollution is a 

consequence of the raison d'être for the autonomy of the seas: if the high seas are open to all nations, 

then management over any damage to the marine environment caused by a nation, otherwise 

representing disregard of the welfare of other members of the international community, ought to be 

systematically regulated by a global agency. 6  

As evidenced by global practice, the expansion of the legal and institutional frameworks for the 

control of marine pollution has proceeded in more or less regular and pragmatic ways for which 

UNCLOS deserves majority of the credit. 7 

 

UNCLOS CONVENTION 

The UNCLOS Convention is the first universal attempt at an inclusive, all-purpose, regime adopted 

to deal with pollution from all sources, though it does place much weight on vessel-source pollution. 

Its requirements bind the parties with no intolerance to their specific obligations assumed under other 

conventions. 

While striking upon states the compulsion to guard and defend the marine environment and take all 

essential independent and joint measures to avoid, reduce and manage pollution, the UNCLOS 

Convention does not show any particular preference for a global or regional approach. On the 

converse, both are unequivocally approved in a special section on "Global and Regional Cooperation" 

 
3 See UNCLOS Convention; Art 207-12. (1969) 
4 UNCLOS Convention, Art. 208. (1969). 
5 GESAMP (1995a) Biological indicators and their use in the measurement of the condition of the marine environment. 

Rep. Stud. GESAMP 55, 1–56. 
6 Grassle, J.F., Lasserre, P., McIntyre, A.D. and Ray, G.C. (1991) Marine biodiversity and ecosystem function. Biol. 

Intern. 23, 1–19. 
7 Boleslaw Adam Boczek, Global and Regional Approaches to the Protection and Preservation of the Marine 

Environment, Western Reserve Journal of International Law, Volume 16, Issue 1, P.183 (1984)  
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of Part XII and in plentiful references to global and regional cooperation and intercontinental 

organizations at both international and regional levels.8 

The UNCLOS Convention provides that "States shall co-operate on an inclusive basis and, as 

apposite, on a regional basis, directly or through capable intercontinental organizations, taking into 

account attribute provincial features."9 

Insofar as values for combating pollution are concerned, the UNCLOS Convention calls upon states 

"acting especially through competent international organizations or diplomatic conference" to 

"endeavour to establish global and regional rules, standards and recommended practices and 

procedures to prevent, reduce and control pollution.'10  

There are generous opportunities for regional collaboration under the UNCLOS Convention, but the 

text lacks specificity and an obligatory nature. References to the provincial approach appear to be a 

preferred position to take in the face of otherwise tricky or uncertain issues.11 Still, in practice much 

will depend on global and regional organizations' initiative in exploring opportunities existing in the 

references to their role in the text of the UNCLOS Convention.  

However, a general consensus does exist that pollution from ships must be governed by international 

principles, with measures for their enforcement. Over the past two decades a number of sectored 

conventions have been finished, and U.N. agencies such as the International Maritime Organization 

(IMO)12, formerly the Intergovernmental Maritime Conclusive Organization (IMCO), have set 

sectored standards, departure enforcement in the hands of the national authorities. The methods of 

establishing global sectored regime have varied depending upon the scenery of the contamination 

problem, but vessel-source pollution standards have been mainly developed under the sponsorship of 

IMO.13 

 

THE ROLE OF THE UNITED NATIONS IN THE MARINE ENVIRONMENT 

United Nations plays a chief role in leading and protecting the marine environment, through it’s a 

variety of committees and conventions. This section will examine one of the most significant UN 

Conventions with relevance to the marine environment. It will also examine two of the most 

significant UN Conferences of the last few decades and their relevance to the marine environment – 

the 1972 UN Conference on the Human Environment (UNHCE) and the 1992 UN Conference on the 

Environment and Development (UNCED). 

Background 

In 1965, the ship Torrey Canyon beached on Seven Stones Reef flanked by the Scilly Isles and Lands’ 

End in the United Kingdom. The liner which, at the time of the disaster, had a capability of 120,000 

tons was fully loaded with crude oil from the Middle East. Once aground, enormous quantities of oil 

entered the seas in the region of southern England and spread widely with the current wind and tides 

to land on beach in Cornwall and Devon in the UK and on beaches in Normandy, France. 14 There 

 
8 Gray, J.S. Biodiversity and Conservation, Kluwer Academic Publisher, ISSN No. 0960-3115. (1997)  
9 UNCLOS Convention, Art. 237. 
10 Epstein PR, Sherman B, Spanger-Siegfried E, Langston A, and Prasad S, Marine ecosystems: Emerging diseases as 

indicators of change, The Centre for Health and the Global Environment, Harvard Medical School. 85 p. (1998) 
11 9.Harvell CD, Kim K, Burkholder JM, Colwell RR, Epstein PR, et al, Emerging marine diseases—Climate links and 

anthropogenic factors. Science 285: 1505–1510. (1999) 
12 Convention on the Intergovernmental Maritime Conductive Organization 
13 Ward JR, Lafferty KD (2004) The Elusive Baseline of Marine Disease: Are Diseases in Ocean Ecosystems Increasing? 

P. 120.  
14 Gray, J.S. Biodiversity and Conservation, Kluwer Academic Publisher, ISSN No. 0960-3115. (1997)  
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was small that could be done to avoid the spread of the oil, despite vessels spraying chemical 

dispersants to try and break up the oil slick which it was approximate calculated 35 miles by 20 miles.  

The ship remained stranded for 11 days, starting to break up after 8 days. By day 11 – 29 March 1967, 

it was decided that action should be taken to speed up the sinking of the vessel and so it was bombed 

by the Royal Navy in an effort to burn up off tens of thousands of tons of crude oil. Imagery of the 

grounded vessel, and of the oil fires resultant from the bombing, appeared in newsprint and 

transmitted media around the globe.15 

Coincidentally, an additional major oil disaster was associated with Union Oil when, in January 1969, 

there was a blow-out on Union Oil’s Platform in the Santa Barbara Channel, 6 miles off the coast of 

Santa Barbara in California. That blow-out resulted in around 80,000 to 100,000 barrels of oil 

(equivalent to 13,000 to 16,000 cubic metres of oil) being spilled into the Channel over a 10 day 

period. This spill resulted in the death of copious amounts of sea birds and also flora and fauna such 

as seals and dolphins. It received significant media hype and resulted in the development of measures 

to protect the marine environment. 

In light of these two major oil pollution incidents in particular, together with growing awareness of 

the need to protect the environment as a whole culminated into the two following: 

An important outcome of the 1972 Conference was the creation of a new UN body, the United Nations 

Environment Programme (UNEP) which, with its governing Council, was given accountability to co-

ordinate the ecological actions across the whole of the United Nations. UNEP also went on to 

ascertain a Regional Seas Programme which promotes sound ecological administration of enclosed 

or semi-enclosed seas – seas which Article 122 of UNCLOS defines as being a “gulf, basin or sea 

surrounded by two or more States.”16 

• 1972 UN Conference on the Human Environment (UNHCE) 

The 1972 UNCHE and its outcomes had an optimistic effect through precise measures to protect the 

atmosphere, including the maritime environment. However, by the late 1970s there was a rising 

awareness of links between scarcity, sickness and social deprivation and ecological degradation, 

particularly with the magazine of the Brundtland Report 198717 which published in December 1987 

and was chiefly distinguished in that it examined the need to defend the surroundings at the same 

time as recognising that industrialisation and development would continue to take place, particularly 

in “third world” and developing countries.18 

• The United Nations Conference on Environment and Development 1992 

The United Nations Conference on Environment and Development took place between 3rd and 14th 

June 1992 at Rio de Janeiro in order to construct upon the Declaration of the 1972 UN Conference 

on the Human Environment (UNCHE), Stockholm. 19 

Also known more informally the Earth Summit, the UNCED Conference resulted in outputs on 

Climate Change, on Biodiversity and to the document entitled Agenda 21. The Conference was 

attended by legislative body of 172 nations including 108 Heads of State, together with 

representatives of over 2,400 non-governmental organisations and a vast array of the world’s print 

and broadcast media. 20 There were five main outputs from the Rio Conference: the Rio Declaration 

 
15 Ibid 
16 Beatley, T., Protecting biodiversity in coastal environments: introduction and overview. Coast Manage. 19, 1–19. 

(1991). 
17 Brundtland Report, Report of the World Commission on Environment and Development. UN General Assembly 

Resolution 42/197 of 11 December 1987. 
18 Hammond, A. (1992) World Resources 1992–1993: Towards Sustainable Development, Oxford University Press. 
19 Our Common Future, Chapter 2: Towards Sustainable Development. Definition at Paragraph 1. 
20 Hammond, A. (1992) World Resources 1992–1993: Towards Sustainable Development, Oxford University Press. 
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on Environment and Development; Agenda 21; the Framework Convention on Climate Change; the 

Convention on Biological Diversity; and the set of Forest Principles.21 

 

These two major United Nations Conferences, the first in 1972 on the Human Environment 

(Stockholm Conference) and the second, in 1992, on Environment and Development (Rio 

Conference) resulted in many important developments have taken place over the last four decades. 22  

 

IMO - HISTORY, STRUCTURE AND MAIN CONVENTIONS 

History of the Convention on the IMO 

At the end of a UN Conference held in Geneva between February and March 1948, the Convention 

establishing the Inter-Governmental Maritime Consultative Organization (IMCO) was adopted. 

However, the innovative Convention text made no declare of marine pollution or of the environment 

and it was only in 1975 that Article 1 of the Convention was distorted to include the aim of 

“prevention and control of marine pollution from ships”.  

The Convention finally entered into force in March 1959, 12 months after it was established by the 

21st state – the terms of entry into force obligatory signature by 21 states, of which 7 had to have a 

shipping manufacturing with not less than 1,000,000 gross tonnes.23 

Structure of the IMO and its Committees 

The IMO was initially recognized as having an Assembly, a Council and a Maritime Safety 

Committee (MSC), the latter having accountability for vessel security counting: aids to navigation; 

prevention of collisions; handling of dangerous cargoes; and any other matters relating to maritime 

safety.24 

Following entry into force in 1959, the IMO Convention was amended several times between 1964 

and 1993 as the number of countries becoming members amplified. A number of additional 

Committees were also recognized to assist the work of the IMO. These were:  

• Legal Committee - established in 1967 

• Technical Co-operation Committee - established in 1969  

• Marine Environmental Protection Committee (MEPC) 

• Facilitation Committee - established in 1972  

The Committees and Sub-Committees of the IMO are accountable for updating breathing regulations 

and the growth and adoption of new system. IMO Committees and Sub Committees are made up of 

all associate states and meetings are open to maritime experts from any affiliate government. 25 They 

are also open to a diverse range of Non-Governmental and Inter-Governmental Organizations. 

International NGOs can gain advice-giving status with the IMO Council and contribute to the work 

of its Committees while IGOs can enter into agreements of co-operation with other IGOs in areas of 

common attention, as is the case with the MOUs. 

 
21 Kelleher, G. and Kenchington, R. (1992) Guidelines for Establishing Marine Protected Areas: IUCN. 
22 Lambshead, J. (1993) Recent developments in marine benthic biodiversity research. P. 19, 5–24. 
23 McCarty, J. P. Ecological consequences of recent climate change. Conserv. Biol. 15, 320–331 (2001) 
24 24 Lambshead, J. (1993) Recent developments in marine benthic biodiversity research. P. 19, 5–24. 
25 25 Lambshead, J. (1993) Recent developments in marine benthic biodiversity research. P. 19, 5–24. 
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The Main Conventions Administered by the IMO 

 The IMO has responsibility for 29 Conventions and related Protocols under the headings of Maritime 

Safety, Marine Pollution, Liability and Compensation, and Other Subjects. 26 
 

1. International Convention on Load Lines 1966 and its Protocol of 1988 (LLC) 

The Load Lines Convention was adopted in April 1966 and entered into force in 1968 and in 

2010 had 159 Contracting States representative 99.04% of planet tonnage. A succeeding 

Protocol of November 1988 (which entered into force in February 2000) was adopted in order 

to bring the LLC guarantee requirement in line with needs restricted in the SOLAS and 

MARPOL Conventions.27 

 

2. International Convention on Safety of Life at Sea 1974 and its Protocols of 1978 and 1988 

(SOLAS) 

The SOLAS Convention was initially adopted in 1914 following the plummeting of the Titanic, 

which succeeding versions being adopted in 1929, 1948 and 1960. The 1974 Convention entered 

into force in 1980 and, in 2010, had 159 Contracting Parties. 28 Under this scheme, any 

amendments will routinely enter into force by a particular date unless adequate objections have 

been received from a decided number of states to avoid this from happening. 

 

3. International Convention on the Prevention of Pollution from Ships 1973 and its Protocol of 

1978 (MARPOL 73/78) 

The MARPOL Convention was in the beginning introduced in 1973 and a Protocol was 

introduced in 1978. These two rudiments now make up a main worldwide convention which 

covers avoidance of toxic waste of the marine environment from ships, either as a consequence 

of functioning activities. 29  One of the main aims of MARPOL 73/78 is the abolition of 

deliberate pollution of the marine environment by oil and other substances and to minimise the 

risk of unintentional pollution.  

 

4. Convention on the International Regulations for Preventing Collisions at Sea 1972 (COLREG) 

At 2010 it had 153 Contracting Parties representative 98.36% of world tonnage. The main 

endeavour of COLREG is to prevent collisions at sea30, for example through the use of traffic 

separation schemes such as the scheme which operates in the Dover Strait, a thin stretch of water 

between England and France which is one of the busiest sea-lanes in the world.  

 

PRESENT CHALLENGES FOR MARINE AND MARITIME MANAGEMENT 

Marine and maritime management is by custom categorized by sect oral administration and marine 

managers have for all time had inadequate blow on land management in coastal areas and river basins. 

Additionally, the supervision of our seas is not only a nationwide issue but need, to be effectual, 

cooperation and harmonization with other countries, usually through intercontinental organizations.31 

In deciding on the suitable balance between ecological and expansion goals, marine and maritime 

managers need information from many disciplines, such as sociology, engineering, political science, 

law, finances and environmental science. It is essential in order to understand administration 

 
26 Gregory M. Ruiz and Paul W. Fofonoff, Annual Review of Ecology and Systematic, Volume 31, 2000 Ruiz, pp 481-

531. 
27 Ibid 
28 Lundin, C.G. and Lindén O. (1993) Coastal ecosystem: attempts to manage a threatened resource. P. 468–73. 
29 Lundin, C.G. and Lindén O. (1993) Coastal ecosystem: attempts to manage a threatened resource.  P. 468–73. 
30 May R.M, Bottoms up for the oceans. Nature 357, 278–9. . (1992) 
31 Agenda 21/Chapter 17 
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constraint and provide a nuanced portrayal of the factors that supply to the outcome in these 

procedures.  

On the other hand, the sectored management and decision-making have not been adequately 

synchronized and incorporated across various opinionated and sectored interests. Little deliberation 

has been taken of how labours to attain a goal in one sector would have an effect on or efforts in 

another sector, or whether the total stipulation for key capital could be met by active supplies without 

debasing the resource base and fundamental ecosystem. 32 

There is today an up-and-coming concept shift in ocean management, towards reflection of the impact 

of all ocean sectors on the marine environment. This comes from a growing consciousness of the 

snowballing effects of human deeds on the ecosystems, and increasing resource and user conflicts 

over sectored and political confines. 33 Measures for better marine and maritime management 

necessitate the development, use and implementation of national legal frameworks. 

This, in turn, requires a accountable coordinating power function that can take care of, inspect and 

shed light on trouble that are related to numerous dissimilar marine sectors. 

 

SUGGESTIONS FOR IMPROVED MARINE GOVERNANCE 

Global and national marine environmental authority need well-functioning organization and legal 

frameworks as a foundation for act and in support of accountable and effectual marine and maritime 

management by individual countries, as emphasized in the following: 

• Prospect marine and maritime management needs even better emphasis on international 

cooperation through well-functioning many-sided organisations. This, requires pertinent 

mandates by national governments to take on board global or regional processes, expert roles 

and normative frameworks; The United Nations Convention on the Law of the Sea and Chapter 

17 of Agenda 21 has become the in general legal and agenda structure for ocean dealings   

• However, to make it effectual, present shortcomings of the system have to be resolved and 

realistic maritime policies with apparent targets and timetables need to be developed and 

agreed upon.  

• Ecological-based management - if properly developed legally implemented and effectively 

enforced—are organization instruments that can add to a more coherent, multi-spectrally 

synchronized management of the use, preservation and defence of the marine and coastal 

surroundings and its resources. 

• Beside institutional frameworks for ocean interaction the significance of regional organisations 

and conventions within and outside the UN system has grown as bases for action. In fact, 

performance of several ecological global programmes is carried out at a regional level by 

organisations and their Contracting Parties are nearer to the trouble. They can often deal more 

efficiently with the local specificities, capabilities and apparent priorities, for instance, 

concerning measures to reduce pollution and establish marine protected areas. 

• Although the assessment ability is strong in many regions, there is a clear need to develop 

greater expertise and communications around the globe in the technological aspects of marine 

appraisal. 
 

CONCLUSION 

 
32 May R.M, Bottoms up for the oceans. Nature 357, 278–9. . (1992) 
33 McCarty, J. P. Ecological consequences of recent climate change. Conservational Biology. 15, 320–331 (2001) 
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Marine pollution is trans-boundary in nature and protecting the marine environment is a multi-level, 

multi-agency and multi-stakeholder responsibility. International defence and governance of the 

marine surroundings takes place at many levels – internationally by the United Nations and the 

International Maritime Organization; regionally, for example, through measures adopted by the 

European Union; nationally and even at smaller geographical scales. 

Many agencies of the UN, the EU and other regional actors, together with national governments and 

their agent, work alongside ecological and other NGOs and business actors in attempting to put in 

place and put into effect process to limit ecological damage as a result of both accidental and 

intentional activities from ships, drilling platforms and land based sources of contamination.34  

The seas and oceans cover around two-thirds of the earths outside in an environment which is crucial 

to maintaining life on the planet. As such, any actions that can additionally increase or improve 

protection of that environment must be accorded all the succour and help achievable.  

It is apparent that defending the marine environment is a very multifaceted subject. Further out to sea, 

it takes activities such as aerial or satellite surveillance, the use of coastguard or military vessel 

patrols, and other types of measures to attempt to monitor the marine environment to attempt and stop 

contamination from taking place.  
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JUDICIAL ACTIVISM FOR SOCIAL JUSTICE 

- Eesha Bisht1 
 
 

ABSTRACT 

“Judicial activism is a philosophy which motivates judges to rule in favour of progressive and new 

social policies and depart from traditional precedents”2 

In India, the state has the responsibility of protecting the fundamental rights of citizen. However, 

there have been times, when it’s the state itself which violates the fundamental rights of citizens. 

Therefore, in order to restrain the State from violating the responsibilities assigned to it, the 

Constitution of India has conferred inherent powers on the courts for reviewing the State’s action as 

the guardian and protector of these legal rights and fundamental rights. The judiciary in India under 

its constitutional duty has many a times through its own interpretations and decisions has played an 

active role to give way to judicial activism. Not just that, Judicial activism itself has given way too 

many new legislations which have also since then come into existence. In other words, Judiciary in 

India has proved to be a boon to the victims of arbitrary, illegal and unconstitutional actions of 

public servants and state. Judicial Activism has no doubt given the right to life and personal liberty 

under Article 21 of the Indian Constitution a broader meaning to include all the essential rights for 

human life in order to live with dignity and such rights among other rights are easily made available 

through the channels of an activist judiciary. 

 

JUDICIAL ACTIVISM- WHAT IS IT ABOUT 

Judicial Activism and Judicial review go hand in hand. Judicial review is the power accorded to the 

courts which also forms a part of the basic structure of Indian Constitution.3 Every individual has the 

right to move directly to the Supreme Court of India for the enforcement of his or her fundamental 

rights under Article 32 of the Indian Constitution. As for the High court, Article 226 of the Indian 

Constitution gives power to the High Courts in India to issue any appropriate writ or order for restoring 

and enforcing fundamental and/or other legal rights.  

The Constitution of India provides for judicial review of the Supreme Court under Articles 32 and 

under Article 226 for the High Court through which the courts act as a custodian of the fundamental 

rights. The activist role of the judiciary is also implicit in the said power. The courts in India have also 

stepped in whenever required, in protecting the individuals’ fundamental rights against the State’s 

unjust, unreasonable and unfair actions.4 To sum it all up judicial activism basically mean judicial 

rulings based on personal or political considerations rather than on existing law. The independence of 

the judiciary is one of the primary and essential features of Indian Constitution. This has enabled the 

judiciary to secure and protect the fundamental rights of citizens without any bias and arbitrariness. 

While exercising Judicial Activism the judges apply their own minds to certain situation if it demands 

it. Here they do not rely on precedents or statutory laws but rather on their own thought process and 

reasoning.  

 

 
1 Student, BA. LLB., Symbiosis Law School, Pune 
2 Black’s Law Dictionary (7th ed. 1999).  
3 L.Chandra Kumar v. Union of India, (1997) 3 S.C.C. 261. 
4 Prof. Dr. Nishtha Jaswal, Dr. Lakhwinder Singh, Bharati Law Review Jan – March, 2017, Judicial Activism in India. 
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SUPREME COURT OF INDIA – ENSURING SOCIAL JUSTICE THROUGH JUDICIAL 

ACTIVISM 

Judicial activism in no way means judicial supremacy. Judicial activism takes place at any time when 

the judiciary sets its mind to strike down unfair actions and decisions of the other two organs, i.e. the 

executive and the legislature. Judicial Activism has many a times been also criticized by the other two 

organs as interfering and encroaching and there still exists controversy around the phase. However 

Judicial Activism should not be confused with judicial restraint. Judicial Activism is an antonym to 

judicial restraint where power is concentrated in the hands of the judiciary which affects the other two 

organs and subverts their proper functioning as well.  

Judicial Activism maintains an effective system of checks and balances on the other two organs so that 

they exercise power within the purview of the constitution and do not overstep their boundaries, thus 

ensuring responsibility. In any system of government, the Judiciary plays an essential role in the quality 

of governance of the country. Courts are important to ensure that no organ subverts the constitution.  

A major controversial case which came soon after independence was in 1950 in A.K. Gopalan vs. State 

of Madras. Supreme Court had rejected the argument that to deprive a person of his life or liberty not 

only the procedure prescribed by law for doing so must be followed but such procedure should also be 

reasonable, just and fair. To hold otherwise would be to introduce the due process clause in Article 21 

which had been omitted when the Constitution of India was framed. 

However, citizen’s faith in judiciary subsequently restored in Maneka Gandhi vs. Union of India5 when 

Maneka Gandhi’s passport was taken away by authorities without giving her a valid reason. Supreme 

Court not only broadened the meaning of personal liberty through judicial activism in this case but 

also adopted the theory of due process in procedure established by law under Article 21 of the 

Constitution. The court recognised the fact that when a law restricts personal liberty, it may also restrict 

any of the rights given by article 19 which lays down the right to certain freedoms. The Court held that 

personal liberty includes a variety of rights which go to constitute the personal liberty of man, in 

addition to those mentioned in Article 19. Not only this, the court also emphasized on the theory of 

audi alteram partem which is a principle of natural justice and stands for “listen to the other side”. The 

Supreme Court departed from the stereotyped notion through judicial activism and held that 

fundamental rights form an integrated scheme under the constitution also emphasizing the need to read 

Part III of the Constitution in a comprehensive manner. It was thus held by the Supreme Court that 

impounding of Maneka Gandhi’s passport was unconstitutional and void. The majority of the seven-

judge bench rightly stated that any procedure established by law which falls under article 21 has to be 

“fair, just and reasonable”. Another decision which emerged out of judicial activism was again 

concerned with a rule against arbitrariness. This was the case of E.P. Royapa vs. State of Tamil Nadu6, 

where the court observed that arbitrary actions of the state are in indeed in conflict with article 14 

(right to equality) of the constitution of India. If actions which aren’t justified according to reasonable 

nexus and is arbitrary would clearly be held to be violative of Article 14 of the Constitution. 

Another controversial decision emerged in 1967 when the Supreme Court in Golakh Nath vs. State of 

Punjab7 held that the fundamental rights constituted under part III of the Indian Constitution could not 

be amended. Subsequently this decision was overruled in the landmark judgement of Keshavanand 

Bharti vs. State of Kerala8 when a 13 Judge Bench of the Supreme Court overruled the Golakh Nath 

 
5 Maneka Gandhi vs. Union of India, 1978 AIR 597. 
6 E.P. Royapa vs. State of Tamil Nadu, 1974 AIR 555. 
7 Golakh Nath vs. State of Punjab, 1967 AIR 1643. 
8 Keshavanand Bharti vs. State of Kerala, (1973) 4 SCC 225. 

http://www.legalserviceindia.com/article/l426-L.-C.-Golaknath-V.-State-Of-Punjab.html
http://www.legalserviceindia.com/article/l426-L.-C.-Golaknath-V.-State-Of-Punjab.html
http://www.legalserviceindia.com/article/l426-L.-C.-Golaknath-V.-State-Of-Punjab.html


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue I | January 2020                                                     

 

Page | 133  

 

decision and put forward the fact that fundamental rights can be amended but not the basic structure 

of the Constitution.  

In the case of Francis Coralie vs. Union Territory of Delhi9, a great arena of judicial activism came 

up when the Supreme Court interpreted the word ‘life’ in Article 21 to mean not mere survival but a 

life of dignity as a human being and held that the right to live is not restricted to mere animal existence 

and is more than just physical survival. The Court held that the right to life includes the right to live 

with dignity, respect and all that goes along with it, including the bare necessaries of life such as 

adequate clothing, nutrition, shelter and facilities for reading, writing and expressing oneself in diverse 

forms or even something like freely moving around. In the case of Kapila Hingorani vs. Union of 

India10 the court held that it was the duty of the State to provide adequate means to live when people 

are unable to afford food or safe drinking water. Right to health, right to speedy and fair trial, right to 

medical care, right to legal aid and counsel, right against sexual harassment, right against police 

coercion and atrocities, right against torture and custodial violence/threats, right to minimum wages 

etc. have all through judicial rulings been included in the expression of right to life under Article 21 

of Indian Constitution. All this has been made possible through judicial activism which helped the 

Supreme Court to adapt to the changing times and needs of society and gives new interpretations to 

the constitution whenever required. 

Many decisions came up soon through judicial activism, the right to privacy, now a new fundamental 

right was first read into Article 21 in the case of R. Rajagopal vs. State of Tamil Nadu11. Here the court 

established that citizens have a right to protect and safeguard the privacy of their own as well as of 

their family, marriage, procreation, motherhood and education, among other matters. Then in Bachpan 

Bachao Andolan vs. Union of India12, the Supreme Court in order to implement the fundamental right 

to education directed the government to prohibit the employment of children in circuses, which also 

hampered their health and development. The government was ordered to conduct raid in theses circuses 

to free children and to also provide shelter and rehabilitation to all rescued children at care and 

protective homes. 

Another most conspicuous constitutional area where the Supreme Court has exhibited judicial activism 

is the way the court has interpreted the Directive principles of State policy (DPSP) contained in part 

IV of the Constitution, which are non-justiciable, as justiciable in the garb of fundamental rights. In 

Air India Statutory Corporation vs. United Labour Union13 the Supreme Court had rightly observed 

that DPSP are forerunners of the U.N. Convention on Right to Development. They are imbedded as an 

integral part of the Constitution and that they stand elevated to inalienable fundamental human rights. 

Though non-justiciable, they are justiciable by themselves.14 

The Supreme Court through Judicial activism has many a times taken the role of activists and 

compelled the authorities to act. Recently, more than before, one can see the practice of judicial 

activism in the form of Public Interest Litigations in India. Under P.N. Bhagwati the former Chief 

Justice of India public interest litigation attained a new dimension - a dimension of participative justice. 

In 1979, Justice Bhagwati had made history by accepting the petition of a lawyer, Pushpa Kapila to 

represent 18 under trial prisoners who were being kept in inhumane conditions while they awaited 

 
9 Francis Coralie vs. Union Territory of Delhi, 1981 AIR 746. 
10 Kapila Hingorani vs. Union of India,2003 44 SCL 429 SC. 
11 R. Rajagopal vs. State of Tamil Nadu, 1995 AIR 264. 
12 Bachpan Bachao Andolan vs. Union of India, (2011) 5 SCC 1. 
13Air India Statutory Corporation vs. United Labour Union, AIR 1997 SC 645. 
14 Narender Kumar, Constitutional Law of India, 480 (8th ed., 2014). 
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their trials. He went on to rule in favour of many prisoners, eventually releasing thousands of innocents 

under trial prisoners across India.15 

PILs can thus be filed by an individual or a group of people when it is felt that public interests are 

being undermined by the Government. It is a new legal horizon in which the Supreme Court has not 

only initiated but also enforced action to serve and secure interests of the public and/or affected 

citizens. In such cases, many a times, the Supreme Court has discarded the traditional and necessary 

constraints on themselves such as the requirements of a legal procedure and adversarial form of 

litigation and has assumed the function of an investigator and counsellor monitoring administration. 

In Municipal Council Ratlam vs. Vardichand16, the Court admitted a writ petition filed by a group of 

citizens who sought directions against the local Municipal Council for removal of open drains. The 

Court said that if the centre of gravity of justice is to shift from the traditional locus standi of individual 

to the community orientation of public interest litigation, the court must consider these issues as there 

is an immediate need to focus on welfare of people and/or the public at large.  

Recently, on 16 October 2015 the Constitution Bench of Supreme Court in majority of 4:1 declared 

the National Judicial Appointments Commission Act as violating judicial independence thereby 

restoring collegium system relating to appointment and transfer of judges. This decision ensured that 

independence of judiciary is maintained by restricting legislature’s power when it comes to 

appointment. 

It is observed that the scope of judicial activism in India is narrower than US where judges may reject 

the law and philosophy of it if not liked by them. But it is not the same situation in India, as here the 

constitution becomes the basis for rejection of laws or amendments if found to be in contravention of 

Indian constitution. Moreover, although it is not the responsibility of the US judiciary to make laws, 

still the Judiciary there not only interprets the laws but also makes new laws in places wherever 

required. In Indian Judiciary there is not much role played in this context. The Judiciary here can reject 

laws and amendments if violative of the constitution and then leave the matter to the legislature to 

make a new law. 

 

JUDICIAL ACTIVISM - RECOMMENDATIONS AND SOLUTIONS 

It’s very natural for the citizens of India to look up to the judiciary to step in their aid as it protects 

their rights and freedoms. The greatest asset of the judiciary is the confidence it commands and the 

faith it inspires in the minds of the people in its capacity to do even handed justice and keep the scales 

in balance in any dispute.17  

Judicial restraint is a concept that confines the judges within their constitutional powers as opposed to 

judicial activism. There can be situations where judges may use judicial activism when not required. 

Judges should thus exercise judicial restraint keeping in mind the doctrine of separation of powers so 

that the judiciary in all does not over step its boundaries and is mindful of its actions. Judges should 

interfere by giving their own development and interpretations only in justifiable causes of action, 

having judicially discoverable and manageable standards or when it’s the need of the hour for the 

welfare of the public at large. 

 
15 Hussainara Khatoon & Ors vs State Of Bihar, 1979 AIR 1369. 
16 Ratlam v. Vardichand, (1980) 4 S.C.C. 162. 
17 H.R. Khanna, Judiciary in India and Judicial Process 47 (1985). 
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The courts in India must not also arrogate the powers of the executive or the legislature without a 

justified reason when giving effect to judicial activism. The Courts function under certain self-imposed 

limitations as a matter of prudence and policy and thus that needs to be maintained always.  

The court while trying to provide a remedy to wrongful actions by the other two organs should never 

interfere in the powers strictly entrusted on these two organs. There must always be a balance of power; 

otherwise there will not be transparency in the judiciary. The whole prospect of judicial activism can 

become risky if the other two organs are continuously dominated and scrutinized when taking actions 

for public welfare and policies.  

It is also necessary that the judiciary be kept separate from the legislature. The real purpose of judiciary 

is vested on its independence which needs to be maintained at all times, free from politics.  

In M.C. Mehta vs. Union of India18, a writ petition was filed with the concern of huge vehicular 

pollution in Delhi. The Supreme Court had then passed directions for the phasing out of diesel buses 

and inculcating use of CNG. However, the government did not respond speedily to that order. So, there 

is a need for the government to actively respond to the decision of the Supreme Court instead of having 

a laid-back approach to problems which the country faces. 

Finally, the Supreme Court should expand its limits from constitution to its own philosophy whenever 

it’s the need of the hour to act and change with the current times instead of taking no recourse or 

maintaining silence, thus ensuring healthy development and welfare of the citizens. 

 

CONCLUSION 

Judicial Activism is in no way related to judicial restraint, which is seen in a negative light. It is Judicial 

Activism which ensures that violations of citizens’ rights are addressed and a remedy is provided to 

them, thereby trying to protect social justice accorded to each citizen of this country as well. The role 

of judiciary is significant in a democratic country like India as it’s the body which administers justice. 

All the above-mentioned suggestions can enforce the real practice of judicial activism India. 

The whole credibility of the judicial process depends on the manner of administration of justice. 

Judiciary promotes social justice through its judgments. If it doesn’t the common man will suffer. It is 

also to be noted that the judiciary must not take over the functions of the executive. The courts 

themselves must display prudence and moderation and be conscious of the need for comity of 

instrumentalities as a key basis to good governance.  

Finally, the essence of true judicial activism in the rendering of decisions and justice making to protect 

the ideals of constitution can be achieved when it is done in tune with the temper of time. Judges can 

never be spectators when the times go on changing and that’s the trend which should remain. Courts 

should through judicial activism be always ready to interpret and apply laws as laws are not static but 

rather dynamic, not only that, the judges should also always participate in the social reforms and 

changes that should take place keeping in mind the changing times and needs of society. 

 
18 M.C. Mehta vs. Union of India, 1991 SCR(1)866. 
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JUVENILES ENGAGING IN SEXUAL CRIMES AND TERRORISM - A 

SEARCH FOR REMEDIES 

- Sahana Pratap Simha1 

 

ABSTRACT 

Juvenile deviance and crimes are rampant across under-developed countries. Juveniles are forced 

into engaging in prostitution or terrorist/violent behavior by others. There is no logical explanation 

that could reinforce the value of these crimes since they violate human rights and the rights of the 

children to lead a dignified life. These crimes will ruin the child’s life and their prospects at a 

normal and healthy future. However, politicians encourage such activities for selfish economic 

reasons. Juvenile terrorists/child soldiers and child prostitutes are disadvantaged in society to a 

great extent and exploited for the selfish gains of others. The urgent is need to firstly recognize the 

crimes that are being committed by and against children and effectively take action. The fault in the 

general approach towards understanding such crimes is the immediate leap to identifying measures 

to prevent them. The objective of this paper is to promote the necessity of having to find clear 

avenues primarily for recognition of juveniles involved in criminal activities and their subsequent 

rehabilitation and protection. It is extremely necessary to establish separate courts for juveniles to 

ensure effective administration of justice. Cases involving juveniles should be viewed with a separate 

judicial lens. Steps much be taken by respective countries to rehabilitate the children and ensure 

their reintegration into society and normalcy. The researcher has adopted the Doctrinal method of 

research to prepare this paper. This paper aims at identifying the lacuna in the various steps 

involved in helping a child involved in criminal activities, whether voluntarily or not. 

Keywords: Juvenile Prostitution, Sex Trafficking, Juvenile Terrorism, Child Soldiers, Juvenile 

Justice. 

 

INTRODUCTION 

A monumental number of juveniles all across the world are trafficked and forced to engage in 

prostitution. In brothels such as Sonagachi in Kolkata and Kandapara in Bangladesh, prostitution has 

evolved into a culture practiced by daughters through the generations. There is very little that is done 

to protect the youth against such forceful acts. Those who economically benefit from the same, 

encourage the practice with fervor. Youths are also drawn into the realm of terrorism for reasons they 

are made to believe to be true. They actively engage in terrorist activities upon being deceived that 

their actions serve a supreme authority/being. They are made to believe that they are avenging personal 

and national defeat. The children are manipulated and used for incidents of suicide bombings and to 

spread propaganda surrounding the activities of the terrorists. Through their actions, young terrorists 

not only make other people victims of terrorism but they themselves become victims of terrorism. 

Juvenile justice plays a very important role in identifying and terminating juvenile crimes. By 

understanding that juvenile offenders are different from adult offenders, separate courts become the 

need of the hour to effectively administer justice in the case of juveniles. It is essential to view juveniles 

as victims rather than criminals themselves due to their lower levels of mental, physical and intellectual 

maturity. It is important to understand that youth crimes are very much distinct from crimes committed 

by adults. There are several cultural and media related influences which induce criminal/offending 

 
1 Student, BA. LLB., Christ University, Bengaluru 
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behavior among the youth. Childhood is mainly a developmental stage in life where several biological, 

psychosocial and psychological changes shape and mold an individual’s personality as they grow 

through life.2 Shortcomings or interruptions to the natural biological, psychological and psychosocial 

growth of a child will severely impact his/her development, perceptions, capabilities and more. This 

results in a requirement to aid the child in overcoming such an impact through the Juvenile justice 

system which involves the provision of protection, rehabilitation and the opportunity to heal to the 

juveniles. 

Part I of this paper focuses on juvenile prostitution and sex trafficking. It details the causes and 

consequences of the same. Part II of this paper deals with juvenile terrorism and the impact of the same 

on the lives of the juveniles, their families and the state. It also looks into the causes of juvenile 

terrorism. Part III of the paper elucidates the essence of the juvenile justice system. It details the steps 

to be taken for the protection of juvenile offenders and the necessity to identify them as victims rather 

than perpetrators. 

 

CHILD PROSTITUTION AND SEX TRAFFICKING 

The understanding of prostitution stems from the incentive of financial reward. Young girls get 

thousands of clients a year. The promoting factor is the globalization that has occurred in the culture 

of prostitution. The circumstances surrounding a child specifically compels the female child to be 

sexually exploited. The girl child is encouraged to sell her body. This is done in order to improve the 

financial condition of the family. Often it is the state that encourages child prostitution as it would 

improve the economic situation. Prostitution is instant financial gains for several others apart from the 

prostitutes themselves. Adding to prostitution, poor countries promote sex trafficking or, in the least, 

do not oppose it. They believe that this would stimulate their weak economy and thus they adopt a 

Laissez-Faire attitude towards prostitution and sex trafficking.3 The child suffers from psychological 

and physical abuse due to prostitution, and the earlier the child engages in prostitution, the greater the 

extent of the cognitive damage. The young girls come from several different social backgrounds. 

Seldom do they engage in prostitution out of their own will.  

In brothels such as the Kandapara Brothel in Tangail, Bangladesh, the daughters of prostitutes become 

prostitutes in order to support the family. There are girls as young as 10 years old who are prostitutes. 

Although every girl will dream of getting educated, finding a job outside the brothel, getting married 

and having a chance at a decent life, she will be reminded that she was a prostitute everywhere she 

goes. The tag of prostitution is an extremely heavy burden for a young girl to bear. It deprives her of 

an escape from her present lifestyle. It keeps her trapped with very little room for hope. The horror of 

being born as the child of a prostitute not only impacts the female child, it also affects the male children. 

The boys are also tagged as the child of a prostitute and are instantaneously accorded a lower status in 

society as not being as respectable as others. Such stigmas around them prevent them from having a 

dignified life. They are confined to the brothels where they grow up and eventually end up becoming 

clients for other prostitutes in the brothel. In this way, the brothels breed their own culture which is 

inescapable due to the strong stereotypes and stigmas created by the rest of society.4 Prostitutes and 

their children have a similar fate in brothels around the world. The Sonagachi Brothel in Kolkata, India 

is the largest Red-light in India. Although it was created by the British East India Company initially to 

 
2 Steve Case, Phil Johnson, et.al., Criminology 228-232 (Oxford University Press, New York, 2017). 
3 Laurie Nicole Robinson, “The Globalization of Female Child Prostitution: A Call for Reintegration and Recovery”, 5 

IndJGlobalLegalStud 239-261 (1997). 
4 101 East, “Bangladesh’s Biggest Brothel”, Al Jazeera News, 27th Jul 2017, available at: 

http://www.aljazeera.com/programmes/101east/2017/07/bangladesh-biggest-brothel-170726081750179.html. (last visited 

on September 18, 2019). 



 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue I | January 2020                                                     

 

Page | 138  

 

serve the sexual needs of the British Soldiers whose wives were in England, the brothel’s culture 

follows almost the same pattern as that of Kandapara in Bangladesh. 

According to UNICEF, in Asia alone, there are more than 1 million child prostitutes. End Child 

Prostitution, Child Pornography and Trafficking of Children for Sexual Purposes is an international 

institute that is fighting to end the sexual exploitation of children around the world. According to their 

reports, there are 800,000 child prostitutes in Thailand, 400,000 in India, and 60,000 in the Philippines. 

Several countries have reported their statistics of child prostitution in their countries. The Human Right 

Vigilance reported that more than 3 of 10 sex workers in Cambodia are between the age of 13 to 17; 

the Peking People’s Daily reported that in Sichuan, China, there are over 10,000 children and women 

sold into sex slavery every year; the Bogotá Chamber of Commerce recently reported that child 

prostitution had increased 5 times in the last 7 years in Columbia; an estimated 100,000 minors 

between the age of 6 to 14 have been forced into prostitution in child brothels in Sri Lanka; the Asia 

Watch Report reported that nearly half of the girl prostitutes working in Bombay came from Nepal; 

the Human Rights Watch Report reported that 1 in 5 prostitutes in brothels in Bombay was a female 

under the age of 18.5 

The staggering numbers stated above signals the need for reform, effective enforcement of laws 

abolishing child prostitution and punishment of culprits. It is extremely crucial for countries to 

recognize the problem of prostitution and take suitable action. Judicial bodies of different countries 

aim at rehabilitation of the sexually exploited when greater efforts have not been made to identify all 

the areas where children are prostituted. Although there are international organizations that make 

reports on the statistics of child prostitution, it is the social responsibility of every government to 

institute inquiry organizations at state and district levels to annually report on the levels of child 

prostitution to get a clearer understanding of the same in their respective countries. Even with regard 

to rehabilitation, appropriate measures have to adopted by all states to stop those children who are 

engaged in prostitution and prevent others from entering the same. Most effective action can only be 

taken once all of the information is at hand. Information asymmetry would lead to ineffective responses 

to the problem of child prostitution and sex trafficking. 

 

JUVENILE TERRORISM 

Juvenile terrorism can often be equated to the exploitation of naïve ignorance. Terrorist organizations 

take advantage of young and innocent boys and girls in order to further their propaganda. There are 2 

different ways of understanding the offensive behaviour of children. The first one is innate 

psychological conflicts or shortcomings leading to juvenile delinquency. The mental, intellectual and 

physical maturity of a juvenile delinquent varies greatly from that of other children. This leads them 

down the path of terrorism or extremely violent behaviour. Juvenile delinquency generally starts 

around the age of 15. They are deceitful, impulsive, irritable, aggressive, consistently irresponsible, 

lack remorse, engage in frequent law breaking and have utter disregard for the safety of other and 

themselves. When they socialize, they generally do so with a group of deviants thus adding fire to the 

flame. If their behaviour is not regulated by their families or by the state through the issuance of strict 

norms and rules/law respectively, it would only give the delinquent more leeway to behave in a deviant 

and violent manner. Terrorist groups carefully take advantage of the nature of the delinquents to further 

their own needs. They put them in positions of great danger and protect themselves in the process. The 

delinquents are actively exploited due to their impulsive nature. 

 
5 R. Barri Flowers, “The Sex Trade Industry's Worldwide Exploitation of Children”, 575 Annals Am. Acad. Pol. & Soc. 

Sci. 147 (2001). 
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The second way of understanding the offensive behaviour of children involves terrorist groups 

distinctly and actively targeting the youth for recruitment in the name of religion and alleviation of 

poverty. The propaganda of terrorist organizations has engulfed children as young as 8 years old and 

encouraged to commit executions. They inculcate violence among children through education in 

military training schools. The children learn to become active members or the terrorist groups. They 

learn tasks such as spying, suicide bombing and fighting in combat. They indoctrinated the children 

from a very young and tender age when their minds are still impressionable. The terrorist group Boko 

Haram has increasingly used children as suicide bombers. Terrorist groups in Sri Lanka and Colombia 

also have many children in their ranks.6 As these children grow, their self-identity merges with the 

national identity of humiliation and defeat. Thus, they believe that through their actions they are 

avenging that defeat at the personal and national level and are restoring their self and public esteem. 

For the children, generally, it starts out as a game. The child soldiers are armed with guns and it is 

initially just playing and taking roles as soldiers. However, in time, the terrorist groups develop in the 

children the culture of becoming a martyr but for the wrong reasons.7 A child’s relative immaturity of 

judgement, diminished sense of self-control and impulsive nature without fully understanding the 

consequences of their actions distinguishes juveniles from adult offenders.8 Terrorist groups take 

advantage of this very key aspect of children and indoctrinate them. In this way, the juveniles become 

both victims and victimizers. 

Child suicide bombers have increasingly been used in Iraq, Afghanistan, Palestine and Indonesia. 

These children are poor, illiterate and tricked into participating in terrorist activities. In the United 

States of America, according to the US Homeland Security Department’s documents, children are 

being used for terrorist activities in around 17 states. Radicalization among the youth can happen in 

several ways. Being born into a radicalized community that openly supports violence, being kidnapped 

or recruited and thus being forced into radicalized groups, being persuaded and self-radicalization 

through media-related influences (especially social media).9 This makes it every government’s 

responsibility to regulate cyber-terrorism and implement strict laws prohibiting the same. Stricter 

supervision should be practiced by parents while their children are allowed access to the internet at a 

young age. In terrorism-prone states, psychological rehab should be made easily accessible to children 

with violent and harmful behavioural tendencies. Their cognitive development should be directed 

towards resilience in the face of terrorism and not towards violence and conformity with terrorist 

activities. 

Currently, there are 3 approaches towards juvenile terrorists around the world. Some countries resort 

to treating juvenile offenders the same as adult terrorists. In such countries, the juveniles are prosecuted 

under the adult anti-terrorism laws and can even receive punishments such as death penalty. The 

second approach towards juvenile offenders, as adopted by several countries, is treating juveniles as 

regular juvenile criminals. Such countries have separate youth courts which pronounce lenient 

sentences/punishments specifically for juvenile offenders. They have specialized legislations that deal 

 
6 Liesbeth van der Heide, Eva Entenmann, “Juvenile Violent Extremist Offenders: Peer Pressure or Seasoned Soldiers?”, 

International Centre for Counter-Terrorism – The Hague, 12th Sep 2016, available at: https://icct.nl/publication/juvenile-

violent-extremist-offenders-peer-pressure-or-seasoned-soldiers/ (last visited on October 13, 2019). 
7 Meytal Grimland, Alan Apter, et.al., “The Phenomenon of Suicide Bombing: A Review of Psychological and 

Nonpsychological Factors”, 27 Crisis 109-110 (2006). 
8 Melissa Lefas, Junko Nozawa, “Rehabilitating Juvenile Violent Extremist Offenders in Detention”, International Centre 

for Counter-Terrorism – The Hague, December 2016, available at: https://icct.nl/wp-

content/uploads/2016/12/16Dec6_JVEO_Policy-Brief_FINAL.pdf (last visited on October 4, 2019). 
9 Leyla-Denisa Obreja, “The Use of Child Soldiers by Terrorist Organizations”; Jus Humanis, 8th Dec 2014, available at: 

http://jushumanis.org/the-use-of-child-soldiers-by-terrorist-organizations/ (last visited on October 5, 2019). 
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with juvenile offenders. The third approach involves providing specialized treatment for juvenile 

extremist offenders.10 

According to Article 1 of the Convention of the Rights of the Child (CRC), children, i.e., any person 

under the age of 18, are both victims and perpetrators of terrorism. Although Juvenile Delinquency 

has been brought to light in the international sphere and discussed by bodies of the United Nations, a 

more concrete, coherent and effective response is yet to be formulated and implemented. 

 

JUVENILE JUSTICE 

The essence of juvenile justice embodies how effectively juveniles are treated in court. Every juvenile 

case is viewed and dealt with through a separate judicial lens considering the immaturity of judgement 

and impulsive and impressionable nature of juveniles. There are several challenges faced in the process 

of juvenile justice. This begins with the juveniles being forced to engage in crimes such as prostitution 

and terrorism. In such cases, the children should be accorded utmost protection to prevent any further 

mental infiltration of such propaganda. At a tender young age, juveniles are extremely impressionable. 

They are susceptible to the psychological influence of others. Often, they are not aware of the 

seriousness of the crime that they are engaging in. they believe that their actions are necessary and 

normal. For these reasons, it becomes the burden of the judiciary to treat the juveniles as separate from 

adult offenders and draw rational inferences from their confessions. As per the United Nations’ 

Standard Minimum Rules for the Administration of Juvenile Justice, all Australian states have separate 

laws specifically designed for the administration of juvenile justice. This was done in order to protect 

the rights of the juveniles and meet their needs.11 

With respect to prostitution, it is necessary to provide immunity to the juveniles. The juvenile justice 

system has to recognize that the children are victims rather than perpetrators. They have to be protected 

and rehabilitated by the state. On the other hand, those culpable should be punished. The 

aforementioned has been recognized by the Trafficking Victims Protection Act in the United States of 

America.12 Also in the US, the Protected Innocence Initiative was established by Shared Hope 

International and the American Center for Law & Justice. The objective of this initiative was to 

establish a safer environment for children. It also focused on creating a detailed analysis of the current 

state law on minor sex trafficking and related issues. This was done in order to ensure that child 

prostitutes are treated as victims and not criminals.13 Child prostitution is treated as deviant and 

offensive behavior which young girls engage in. Although their actions are not intended to be an 

offence, it is viewed as an offence in the eyes of the law. Preliminary rehabilitation under juvenile 

justice should establish female group treatment homes. For pregnant girls, specialized group homes 

should be established. For those who are more likely to get involved in prostitution and sex trafficking, 

secure facilities providing a full range of treatment services, protection and aftercare should be 

provided. Steps should be taken by the state in order to integrate the girls back into the community to 

help them have a good life.14 A very notable initiative in devising ways to battle child prostitution and 

sex tourism was the First World Congress Against Commercial Sexual Exploitation of Children which 

 
10 Supra note 5. 
11 Kate Warner, Lorana Bartels, “Juvenile Sex Offending: Its Prevalence and the Criminal Justice Response”, 38 UNSWLJ 

48, 57 (2015). 
12 Tessa, L Dysart, “Child, Victim or Prostitute? Justice through Immunity for Prostituted Children”, 21 Duke J. of Gender 

L. & Pol’y 255 (2014). 
13 Mark Lagon, Suzanna Tiapula, et.al., “Protected Innocence Legislative Framework & Methodology”, Shared Hope 

International, 2011, available at: http://sharedhope.org/wp-

content/uploads/2012/09/SHI_ProtectedInnocence_Methodology_ FINAL.pdf; SHARED HOPE INT’L (last visited on 

October 27, 2019). 
14 Robert E. Jr. Shepherd, “Girls in the Juvenile Justice System”, 9 Wm. & Mary J. Women & L. 31, 40 (2002). 
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took place in Stockholm, Sweden in 1996. This Congress called on governments all around the world 

to cooperatively make an effort to end the commercial sexual exploitation of children. Stiffening of 

criminal sanctions against child sexual exploiters was proposed at this congress and agreed upon by 

delegates of more than 120 nations.15 

In the realm of juvenile terrorism and extreme violence, there needs to be a balance with respect to 

prioritizing between administration of justice to the victims of juvenile terrorists/child soldiers and the 

rehabilitation and protection of the juveniles. Specific and special measures for rehabilitation have to 

be adopted in order to help juveniles who believe that their extremist and violent actions/behavior is 

justified by their culture. Breaking such strong morals takes a lot of effort which has to be invested in 

these children in order to help them break free from terrorism and violence. The aim of juvenile justice 

should be the reintegration of juvenile offenders into society and back to normalcy. They should be 

given the opportunity to heal. In the context of atrocities such as terrorism, there are often several 

people who are responsible for the violent acts. Relying on judicial remedies to tackle the same can 

overwhelm the judicial system. This can lead to the ineffective prosecution of all those who are 

responsible for the crimes committed.16 The United Nations Standard Minimum Rules for the 

Administration of Juvenile Justice, also known as the Beijing Rules elucidates the variety regarding 

the age of criminal responsibility in different states. The determinates of the age of criminal 

responsibility in different states include the legal system, economic, political, social and cultural 

system. The age category defining the term ‘Juvenile’ is between 7-18 years or above.17 United Nations 

International Children’s Education Fund released a report in 1997 on the progress of the Convention 

of the Right of the Child. It highlights the variety in the age of criminal responsibility. The age of 

criminal responsibility is 20 in Japan; 7 in India, South Africa and Sudan; 10 in England; 13 in France; 

16 in Argentina; 8 in Peru; and 14 in China.18 Upholding and protecting the rights of the children 

should be of utmost importance. The responsibility of the same finally rests on the state to develop and 

implement effective measures for prevention, accountability and reintegration.19 

Unlike an Adult, a Juvenile is one who has not attained a certain age at which he can be held liable for 

his criminal acts. Delinquency is a kind of abnormality. Juvenile Delinquents can be understood as 

young persons who are incorrigible or habitually disobedient. A grave issue such as juvenile 

delinquency cannot solved by way of legislation and government efforts alone. As far as India is 

concerned, in several of the states, Acts relating to Children have not been effectively enforced. Some 

of these Acts themselves have defects. Official enforcement machinery is not effectively used for 

controlling this issue. It is necessary for the government to sincerely work hand in hand with private 

agencies to find an effective remedy for the problem of juvenile delinquency. 

In India, the first legislation on juvenile justice was the Apprentice Act of 185020. This Act required 

that children between 10-18 years of age convicted in courts are to be provided vocational training as 

part of their rehabilitation process. This act was facilitated by the Reformatory Schools Act, 189721 

and later came The Children Act of 196022. The primary legal framework for juvenile justice in India 

 
15 Supra note 4 at 154. 
16 Erin Lafayette, “The Prosecution of Child Soldiers: Balancing Accountability with Justice”, 63 Syracuse Law Rev. 297, 

310 (2013). 
17 Nienke Grossman, “Rehabilitation or Revenge: Prosecuting Child Soldiers for Human Rights Violations”, 38 Syracuse 

Law Rev. 323 (2007). 
18 UNICEF, “Progress of Nations 1997: Special Protections, Progress & Disparity”, available at: 

http://www.unicef.org/pon97/p56a.htm. (last visited on November 16, 2019). 
19 Lianne Minasian, “Children, “violent extremism”, and the justice system”, International Juvenile Justice Observatory, 

Oct 2018, available at: https://www.child-soldiers.org/news/conference-report-children-violent-extremism-and-the-

justice-system (last visited on November 28, 2019). 
20 The Apprentice Act, 1850 (Act 19 of 1850).  
21 The Reformatory Schools Act, 1897 (Act 8 of 1897). 
22 The Children Act, 1960 (Act 60 of 1960). 
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was in the form of the Juvenile Justice Act, 198623. This Act provided for a specially tailored approach 

towards the prevention and treatment of juvenile delinquency. It also facilitates systematic protection, 

treatment and rehabilitation of children within the ambit of the juvenile justice system. 

The Juvenile Justice (Care and Protection of Children) Act (hereinafter referred to as “JJ Act”) was 

enacted in 200024 by the Government of India, repealing the Juvenile Justice Act, 1986. It was amended 

in 200625, to make it responsive to the emerging needs of juvenile justice and more compatible with 

UNCRC standards. The JJ Act, 2000 was established with the aims of consolidating and amending 

laws relating to juveniles in conflict with law, and children in need of care and protection. It seeks to 

provide proper care, protection and treatment and cater to the developmental needs of the children. 

The JJ Act, 2000 was unique in the sense that it adopted a child friendly approach in adjudication and 

disposition of matters, and established institutional mechanisms for their rehabilitation. 

The concept of juvenile justice encircles the idea that the problems of juvenile delinquency are not 

amenable to resolution within the traditional framework of criminal law. The juvenile justice system 

has duality in its functioning – criminal justice cum welfare. The duality of its roles can be inferred 

from its aim to achieve social goals such as the provision of minimum standards of child care as well 

as prevent criminal acts by juveniles. The present Juvenile Justice legislation in India has attempted to 

digress from the derogatory nomenclature and has introduced the concepts of ‘children in conflict with 

law’ and ‘children in need of care and protection’. Police has also important role to play to control 

juvenile delinquency with respect to investigation, prevention and protection/rehabilitation. 

Courts in India have had a fairly liberal approach towards juveniles. In Raisul v State of UP,26 the 

Supreme Court held that death penalty should not be imposed on a person below 18 years of age. With 

a view to advance the cause of justice, the Supreme Court allowed the plea of juvenility to be raised 

for the first time in the case of Gopinath Ghosh v. State of West Bengal,27. In Pratap Singh vs. State 

of Jharkhand,28 the Supreme Court held that the relevant date for determination of age of juvenile is 

the date of an offence and not date of his production before the court. The Supreme Court’s sensitivity 

towards apprehension and treatment of juveniles can been seen in the case of Sheela Barse v. Union 

of India29 where the Apex Court directed the District Judges in the country to nominate the Chief 

Judicial Magistrate or any other Judicial Magistrate to visit the respective jails and ascertain the 

number of children below 16 years of age who were confined and the charges against them. 

 

CONCLUSION 

In conclusion, the researcher would like to point out that, with regard to the developmental process of 

every child, the most effective manner to protect children is to provide them with a safe and caring 

environment from the very beginning. Exposure to atrocities such as prostitution, sex trafficking and 

terrorism should be curbed and they should be allowed to have healthy mental, psychological and 

psychosocial development as they grow. The years of childhood are extremely crucial in determining 

their personality and attitudes. The traits, habits, characteristics that they learn and pick up will be set 

in stone and act as the base upon which their personality will grow. They should be treated with respect 

and care in order to prevent the development of role confusion and distorted personal-identity and 

 
23 The Juvenile Justice Act, 1986 (Act 53 of 1986). 
24 The Juvenile Justice (Care and Protection of Children) Act, 2000 (Act 56 of 2000). 
25 The Juvenile Justice (Care and Protection of Children) Amendment Act, 2006 (Act 33 of 2006). 
26 AIR 1977 (SC) 1822. 
27 AIR 1984 SC 237. 
28 (1986) 3 SCC 596. 
29 JT 1986 136. 
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social identity. This would have disastrous effects on the functioning of the child’s family as well as 

society. 

At the societal level, it is the responsibility of every individual in the society to ensure that the culture 

promoting prostitution and terrorism/violence is terminated. Ideologies within the society have to be 

redefined to promote and encourage peace. Norms established by the society should be of such nature 

that it brings about the healthy development of the individual and the collective. The need of the hour 

is to view children not as a source of income but as stars of the future, slowly growing and learning to 

succeed and shine as bright as they can. 

With regard to the legal framework, it is known that at the international level, efforts have been made 

to tackle juvenile offenders through the Convention of the Rights of the Child and the United Nations 

Standard Minimum Rules for the Administration of Juvenile Justice, also known as the Beijing Rules. 

In reference to child prostitution and sex trafficking, efforts have been made to estimate and report 

statistics on child prostitution in various countries. The field of recognition, estimation and reporting 

needs to be given more depth. Every government must establish special organizations at district and 

state levels to facilitate better estimation of the number of child prostitutes. Rehabilitation should 

include measures to protect the juveniles currently engaging in prostitution and help them escape from 

the same. Governments of all countries should also prevent other children from entering the field of 

prostitution and sex trafficking. State-sponsored rehabilitation should aim at the healthy mental and 

physical growth of the children and successful reintegration of the children into society and normalcy. 

In reference to terrorism/extreme violence, the necessity is for separate juvenile courts to be established 

in all countries. Considering the mental constructs, the immaturity of judgement and impulsive and 

impressionable nature, it becomes the responsibility of the judges/jurors to read in between the lines 

and understand the truth in chaos. Since there are several others who are responsible for the crimes 

being committed by the juveniles, the burden is on the judicial setup to carefully assign liability on 

those who are truly responsible for the crimes. The only way in which juvenile extremist 

offenders/terrorists or child soldiers can be pulled out from the horrors of violence and terrorism is by 

openly recognizing that they are not only victimizers but they are also victims to the influence of 

others. In this way, various steps can be taken and measures can be adopted for the rehabilitation of 

juveniles and their reintegration into society. In light of terrorism and several other serious offences, 

there was great necessity to amend the JJ Act of 2000 in order to make in inclusive of punitive measures 

because the Juvenile Justice Law was largely reformative and rehabilitative in nature. As suggested in 

the course of this paper, the Juvenile Justice Law must aim at striking a balance between punitive 

measures and also reformation and rehabilitation to achieve a more efficient Juvenile Justice System. 
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LEGAL FRAMEWORK ON TRAWLING IN KERALA - A WAY 
FORWARD 

- Sanjana S. Jain1 

 

ABSTRACT 

Bottom trawling is a destructive fishing method, which involves dragging large nets which scoops all 

the living creatures which come in its way. The non-targeted creatures caught in the net, which is of 

low economic value, are often discarded at the seabed, which is termed as bycatch. Environmental 

impacts resulting from the usage of the destructive fishing nets include the decline in the fishing 

stock, discarded trash fish, habitat destruction. The conflict between fishermen from traditional 

sector and mechanized sector over the issue of declining fish stock, resulting imposition of monsoon 

trawl ban in Kerala, indicates the gravity of the issue and the requirement of a well-defined 

legislative framework. The scope of this paper is confined to Kerala and a detailed analysis of 

mitigation measures that could be adopted, has been put forward. The reference has been made to 

the Constitutional provisions, International instruments, international standards and an attempt is 

made to perceive the problem from the animal welfare perspective. There have been speculations 

suggesting commercialization of bycatch by setting up fish meal plants and imposition of a complete 

ban on bottom trawling as a viable option to resolve the issue at hand. The appropriateness of such 

suggestions has been analyzed by relying on the judicial pronouncements which addressed the issue 

of right to trade versus right to environment. In concluding note, the question of the liability of the 

state is answered by referring to some of the principles ingrained in the environmental 

jurisprudence. 

Key words: Bottom Trawling, Bycatch, Discards, Environment 

 

INTRODUCTION 

The ecological value of the coastal ecosystem and its significance can be ascertained by referring to 

ecosystem services.2 Ecosystem services can be termed as the benefits from the ecosystem, enjoyed 

by humans.3 Supply of food, fuel, flood protection, stabilization of shoreline by sea grass, nutrient 

cycling, detoxification of polluted water, coral reefs as spawning grounds for fish is few of the wide 

range of services rendered by the coastal ecosystem.4 In other words, bottom trawls scraping the 

seafloor and the coral reefs, devoid fishes of the spawning grounds and pose a serious threat to the 

human community in the form of food insecurity. Bottom trawling is a destructive fishing method, 

which involves dragging large nets with a large mouth and small enclosed end along the seafloor, 

scooping all the living creatures which come in its way. The non-targeted creatures caught in the net, 

which is of low economic value, are often discarded at the seabed, which is termed as bycatch.5  In 

 
1 Student, BA LLB., Christ University, Bangalore 
2 Eva Economidou, The  Ecological Value of Coastal Ecosystem, 49 Ekistics 98 (1982).  
3 Science for Environment Policy, In-Depth Report Ecosystem Services and Biodiversity, (Nov.7,2019), 

https://ec.europa.eu/environment/integration/research/newsalert/pdf/ecosystem_services_biodiversity_IR11_en.pdf 
4  Marine and Coastal Ecosystem and Human Well being, Millenium Ecosystem Assesment, (Nov.16, 2019), 

https://www.millenniumassessment.org/documents/Document.799.aspx.pdf. 
5 Bottom Trawling, Oceana,  (Dec.12, 2019),  https://usa.oceana.org/bottom-trawling 
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conclusion, the reduced capacity of the coastal ecosystem to produce fish, which is evident from the 

dwindling fish stock, can be attributed to overfishing and the use of destructive fishing techniques.6 

 

Bycatch and discards have become major concerns globally. This environmental catastrophe is a result 

of the existence of multispecies, usage of multi gears, poor selectivity of the gears.7 The genesis of 

Trawling can be traced back to the Tripartite agreement signed between the government of Norway, 

India, and the UN. In pursuance of the agreement, the Indo-Norwegian Project was floated.8 .With the 

advent of the Norwegian project in Kerala in 1960s9, mechanization and modernization of the fishing 

sector of Kerala began.10As the demand for scarce resources increased, trawlers with advanced 

technology reaped the benefits at the expense of traditional fishermen. When the means of livelihood 

of the traditional fishermen were under threat, they retaliated, leading to the outbreak of conflicts 

between the parties. Kerala Swatantra Matsya Thozhilali Foundation put forward the claims of the 

fisher folk and made a demand for the ban on trawling during June, July and August.11 Challenges 

posed by the usage of engines with increased horsepower, increased number of trawlers, the 

introduction of multi-day trawlers, was addressed by imposing a ban on trawling. As the costs of 

fishing were higher than the earnings, the resulting unsustainability of trawl fishing in Kerala was 

linked to the introduction of technological changes. In Spite of the increase in trawl catch, the decline 

in the recorded overall catch highlights the harm caused to the fishing stock.12 

The following analysis of environmental impacts caused by the trawling would justify the need to 

formulate an effective framework with the objective of devising mitigating measures to remedy the 

inevitable damage. Trawl nets can leave behind deep furrows on the sea bed. The bottom trawling can 

remove the coral reefs, resulting in the change in the natural topography. Further, the stirrup of 

sediments might result in smothering the benthic organisms.13 The Reports of turtles being on the verge 

of extinction has again brought the focus on the need to reconsider the mesh regulations and the 

permissible gears, deployed by the fishing sectors. In Vizhinjam in Thiruvananthapuram, it was 

documented that the turtles caught in gillnets or trawl nets, were killed or sold in the market. It was 

noticed that some of the trawlers were found killing the turtles intentionally, to avoid the probability 

of damage which might result while turtles struggle to escape the trap. Another factor which is crucial 

in this regard is that the noise and the turbulence interfere with the nesting activity of the turtles.14  

The non-targeted fish caught by trawling operations are often dumped on the seafloor. Such discards 

often termed as trash fish are food to the scavenger species. It is pertinent to note that such discards 

cause local anoxia of the sea environment.15 With the decomposition process of the dumped catch 

consuming higher quantities of oxygen, there arises a situation of oxygen depletion. Such a 

 
6 Klaus Topfer, James D. Wolfensohn et al., World Resources 2000-2001: People and Ecosystems the Fraying Web of Life 

(1st ed. Elsevier Science, 2001). 
7 T R Gibin Kumar, S Sabu et al., Bycatch  Characterization of Shrimp Trawl Landings off South West Coast of India, 49 

Fishery Technology 132 (2012). 
8 History, National Institute of Fisheries Post Harvest Technology and Training (Nov.15, 2019), 

http://www.ifpkochi.nic.in/history.htm 
9Govt. of Kerala, Department of Fisheries, (Dec.2, 2019),  http://www.fisheries.kerala.gov.in/ 
10 Aswathy N, R Narayan Kumar  et al,  Total Factor Productivity Growth of Trawl Fishing in Kerala State, India, 6 IJFAS 

633 (2018). 
11Marine Feuds are Festering Sores in Kerala, Down To Earth, (Nov.16, 2019), 

https://www.downtoearth.org.in/indepth/marine-feuds-are-festering-sores-in-kerala-30971 
12 supra, 10. 
13 S.Muthuvelu, S.Sivaraj et al., Effect of Bottom Trawling on The Health of The Macrobenthic Community: A Graphical 

Technique Approach, 45 Indian Journal of Geo-Marine Science 566(2014).  
14  Marine Turtles Along the Indian Coast  Distribution, Status, Threats, and Management Implications, WWF (Jul.7, 2019),  

http://awsassets.wwfindia.org/downloads/turtle_report_web.pdf 
15 Gracia, Zerbi, Aliaume et al., The Ecosystem Approach to Fisheries, FAO (Jul.17, 2019),  www.fao.org/3/a-y4773e.pdf 
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phenomenon is termed as ground poisoning, which is one of the indirect impacts of trawling on the 

benthic community.16 The experimental trawling was conducted in Cochin and Munambam to record 

the variations on the infaunal polychaetes. The Polychaetes which were found abundantly in the depth 

of 5 to 20 cm from the sediment surface, were smaller in size, which indicates the disturbance caused 

to the sediment and macrobenthos by the penetration of gears. It was recorded that the number of 

polychaetes increased after trawling, suggesting their exposure to vulnerability after the removal of a 

layer of sediment.17 Katherine Hughes from the University of Bangor, after assessing the findings of 

her study approximated that within 4 years of trawling, a decline from 100 to 78 percent can be 

witnessed in the numbers of polychaetes, indicating the severity of the problem at hand. Further, her 

noteworthy study noted declining trends of the seagrass and cockers.18 

 

LEGAL FRAMEWORK AT THE GLOBAL AND NATIONAL LEVEL 

The accidental catching of Ganges River Dolphin, resulting in its extinction is one such instance that 

has raised concerns at the global level.19In response to the threat posed to marine ecology, the global 

community has passed various resolutions placing the onus on the state to take action. Aichi Targets 

is one such international instrument that sets a target of 2020 to achieve the strategic goal of reducing 

the direct pressure on biodiversity. Target 6 sets the goal of managing and harvesting all fish and 

invertebrate stocks sustainably by 2020. Further, the mention has been made to the adoption of an 

ecosystem-based approach, which not only puts an end to threatening consequences of overfishing but 

also confines the impacts on stocks, species, ecosystem within the ecological limits. Target 12 sets a 

target of conserving those threatened species, which are on the verge of extinction.20 Goal 14 of the 

UN Sustainable Goals 2018, focusses on preservation and sustainable use of ocean waters and its 

resources.21 Food and Agricultural Organisation, Code of Conduct for Responsible Fisheries 

encourages and promotes the conservation of aquatic ecosystems, management of fishery resources, 

conservation based on scientific evidence.22 Article 7 and 8 provide for fisheries management and 

regulation of fishing operations to minimize waste and protect marine ecology.23 The Convention on 

Biodiversity furthers In-situ Conservation24 and sustainable use of components of biodiversity.25 In-

situ Conservation is nothing but the conservation of ecosystems and natural habitats and the 

maintenance and recovery of viable populations of species in their natural surroundings. 

The preamble of the Fisheries Act, 1897 reads, "An act to provide for certain matters relating to 

fisheries." The Act has penal provisions, penalizing those who cause destruction to the fishes by using 

explosives or by poisoning the waters.26 The ambit of the act does not extend to include provisions 

regulating trawling. It is observed that the central act does not make any reference to bycatch. It would 

 
16 Dayton L. Alverson, Mark H.Freeberg, A Global Assessment of  Fisheries Bycatch and Discards, FAO (Oct.10,2019), 

http://www.fao.org/3/T4890E/T4890E00.htm#TOC 
17 Joice V.Thomas, C. Sreedevi, et al, Variations on The Infaunal  Polychaetes Due to Bottom Trawling Along the Inshore 

Water of Kerala (south-west coast of India), 35 INDIAN J. MAR. SCI, 249  (2006). 
18 Report of Workshop on the Use of Best Available Science in Developing and Promoting Best Practices for Trawl Fishing 

Operations in Southeast Asia, FAO (Jul.17, 2019), http://www.fao.org/3/a-i6611e.pdf. 
19 Ganges River Dolphin in dire straits, I UCN (Aug.10, 2019), https://www.iucn.org/content/ganges-river-dolphin-dire-

straits 
20Aichi Targets, Government of Assam Environment and Forest (Nov.30, 2019), 

https://environmentandforest.assam.gov.in/information-services/aichi-targets-0 
21 Sustainable Development Goals Report 2018, UN (Dec.3,2019), https://unstats.un.org/sdgs/report/2018/overview/. 
22 FAO Code of Conduct for Responsible Fisheries,1995, art. 6 
23 FAO Code of Conduct for Responsible Fisheries, 1995, art. 7 
24 Convention on Biodiversity, 1992, art. 2. 
25 Convention on Biodiversity, 1992, art. 10. 
26 Indian Fisheries Act § 5(1897). 
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be advisable to have a modification of the Indian Fisheries Act providing general provisions, based on 

which state acts shall be amended. Definition of Bycatch, Provision for declaring seasonal trawl ban, 

Specifications of nets and mesh sizes, Constitution of an authority equipped with scientific knowledge 

to decide the mesh regulations, Powers and Functions of appropriate authority in charge of granting 

license, Guidelines for grant of license, Body in charge of surveillance are the provisions, if included 

in the act would facilitate better handling of the environmental disaster. As Fisheries is listed under 

entry 21 list 2 Schedule 7 of the Constitution of India, it is the states which legislate upon such subjects 

listed under the state list. It is observed that the Kerala Marine Fisheries Act, 1980 has made no 

reference to bycatch, discards, and trawling, thus proving the need for amendments to the state 

legislation in accordance with the proposed Central Legislation. Section 627of the Act read with the 

rules provides for the regulation of various vessels, including the bottom trawlers. The authorized 

officer is in charge of the licensing of such vessels. In conclusion, as the environmental impacts of 

bottom trawling are uncertain and non-negligible, the viable and justifiable option would be to put a 

regulatory mechanism in place. In the present case, the action of trawlers is resulting in the change in 

the status quo and when imposed with the onus of proving the absence of the ecological effects, would 

fail. Thus, proving the need for regulation and amendments to the existing statutes. 

 

CONSTITUTIONAL PROVISIONS 

In spite of holding the environment with reverence in ancient times and in spite of environmental ethics 

being ingrained in the religious philosophy, Constitutional text did not express any safeguards to the 

environment. In the backdrop of UN Conference on Human Environment at Stockholm, Constitution 

of India was amended to incorporate Art 4828and 51 A g29of the Constitution. Remarkable progress in 

the environmental jurisprudence was marked by the expansion of the meaning of the term life under 

Art 21. The expansion was wide enough to impose a positive obligation on the state to maintain a 

healthy environment.30 Judicial pronouncements have held that any disturbance of basic environment 

elements namely air, water, soil which are essential for life would be hazardous to life.31 By reading 

the detrimental effects of trawling along with the above ratio, one could undoubtedly infer that 

disturbing the marine ecology and  the ecological balance can affect human well-being and is in 

violation of Article 21,32 thus bringing back the focus on the need to lay down certain prerequisites 

and regulations before the grant of licenses to the fisherman.  

In the recent past, evolving juridical thinking in India has shown its inclination towards acknowledging 

the rights of nature. The conferring of legal status to River Ganga by Uttarakhand High Court was one 

such instance.33 The paradigm shift from the anthropocentric approach of addressing environmental-

related cases, observed in cases like Animal Welfare Board v Nagaraja, is indeed noteworthy. While 

rendering justification from an animal welfare perspective, for adopting remedial measures to tackle 

the problem of trawling and bycatch, it becomes essential to refer to the legal framework at the national 

and international levels. The World Charter of Nature declared that all forms of life are unique and 

have to be respected irrespective of their worth to humans34. Convention on Biodiversity is another 

 
27 Kerala Marine Fisheries Act § 6(1980). 
28 Ind. Const. art. 21. 
29 Ind. Const. art. 51. 
30 Bhaskar Kumar Chakravarthy, Environmentalism: Indian Constitution and Judiciary, 48 Journal of Indian Law Institute 

99 (2006). 
31 M P Jain, Indian Constitutional Law, (8th ed.  2019). 
32 MC Mehta v. Kamal Nath, (1997)1 SCC 388. 
33  Rita Brara, Courting Nature: Recent Advances in Indian Jurisprudence, 6  RCC Perspectives 31 (2017). 
34 United Nations World Charter for Nature, 1982. 
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international instrument which acknowledged the intrinsic value of biodiversity.35 At the national 

level, the Jallikattu judgment which reflects the position of law held that Article 21, while safeguarding 

the rights of humans, protects life. The expanded meaning given to life includes animals, thus any 

disturbance caused to animals, affects humans, thus violating Article 21 of the Constitution. However, 

the court has not conferred absolute rights to animals. The right to life conferred on animals is subject 

to the exceptions listed in Section 11(3) of the Prevention of Cruelty to Animals Act, 1960.36 The 

killing of an animal for consumption was an exception to the general principle, provided that animals 

killed for consumption were not subjected to unnecessary infliction of pain and suffering. The 

questions to be answered while determining whether unnecessary infliction of pain are -whether the 

infliction of pain on an animal could have been avoided or reduced. The second question to be 

answered is whether the conduct which caused suffering would have reasonably been avoided and 

whether the conduct which caused the suffering was in compliance with the relevant enactments.37 The 

state by choosing not to phase out the destructive gears, by allowing the usage of such nets with mesh 

size which results in catching of increased proportion of non-target fish, has allowed fishing activities 

which are in contravention to welfare of animals. 

The liability of the state and its duty to legislate in this regard should be imposed by referring to the 

Precautionary Principle, Public Trust Doctrine. The combined reading of Art 21 and 48 A38- 

fundamental right and Directive Principles of State Policy further enunciates the imposition of the 

positive and negative duty. Firstly, the State in the position of trustee of all-natural resources is 

obligated to discharge the legal duty of protecting them. It is in the interest of the public, who are 

beneficiaries of the seashore, running water, air, forests, ecologically fragile land, such legal duty is 

entrusted.39 The classic struggle between those who advocate for the preservation of natural resources 

in its pristine purity and those in favor of changing the dimension of natural resources has brought 

back the focus on this doctrine.40 Secondly, the right to intergenerational equity which forms a part of 

Article 21, imposes a responsibility to ensure that the earth which we hold in common with the future 

generations, is available to future generations.41 Lastly, the Precautionary Principle42 is based on the 

implementation of measures to avert environmental disaster after anticipating that furthering the 

activities would have a negative impact on the health, property, economic interests and environment.43 

 

EXAMINING THE MISCONCEIVED SOLUTIONS TO THE PROBLEM OF BY CATCH 

There has been speculations suggesting ways to mitigate the impact of trawling, the appropriateness 

of which is being dealt by assessing the potential risk to which environment would be exposed.  

Discards from Shrimp trawlers leads to the loss of economic opportunities and loss of protein, which 

can be substantiated by referring to the proximate composition of the fish discards. While studying the 

samples from Neendakara and Sakthikulangara fishing harbors, it was observed that the protein content 

of juveniles of commercially important species was much similar to that of the adult fish, thus proving 

the fact that it could be better used as a proteinaceous food.  FAO Code of Conduct for responsible 

Fisheries emphasising the need for adoption of techniques which promote efficient use of Bycatch, 

low per capita protein availability in India has strengthened the argument favoring the usage of bycatch 

 
35 Convention on Biodiversity, 1992. 
36 Prevention of Cruelty to Animals Act §11(1960). 
37 Animal Welfare Board v. A. Nagaraja, (2014) 7 SCC 547. 
38  Ind. Const. art. 48A. 
39 M I Builders Pvt Ltd v. Radhey Shyam Sahu, AIR 1999 SC 2468. 
40 P Leelakrishnan, Environmental Law Case Book,(2nd  ed.  2019) 
41 Court on its Own Motion v. Union of India, (2012) 13 SCR 109. 
42 Vellore Citizens Welfare Forum v. Union of India, AIR 1996 SC 2715. 
43 A P Pollution Control Board v. M V Nayudu, AIR 1999 SC 812 . 
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in the preparation of products like fish papads, fish wafers, fish spirals. In the wake of dwindling 

profits, fishermen have relied on the income from bycatch. Such a paradigm shift has led to the 

commercialization of by catch with opening up of markets for low-value fish like pufferfish.  Such 

commercialization of by catch was facilitated by the intense factory farming units demanding trash 

fish to feed the poultry animals. Though production of fish meal appeared to be an economically viable 

option providing a livelihood to the trawlers, there is an unnoticed probability of fishermen fishing 

beyond the point of collapse of target species and a probability of such overfishing resulting in 

irreversible damage.  Hence it would be advisable for the government policies and legal framework 

prioritizing the reduction of bycatch by prescribing the mesh regulations and then to set up a limited 

number of units that could produce the fish meals.  

There has been speculation over the demand for a complete ban on trawling. Such suggestions could 

be proved to be impractical to be implemented as such policy actions would give no opportunity for 

undertaking developmental activities. In the recent past, Supreme Court, while deciding on the issue 

of banning firecrackers in the backdrop of past instances of declining air quality in Delhi during Diwali, 

chose a balanced approach to tackle the issue at hand instead of ordering for a complete ban on the 

sale.  Hence it can be concluded that seasonal ban would be a more viable option. Owing to the 

subsequent demands for trawl ban by the traditional fishermen, perusing the recommendations of 

expert committees, analyzing the gravity of the issue, closed season regulation barring mechanized 

vessels during monsoon was brought into effect. Unemployment trends, loss of livelihood, food 

insecurity were some of the implications of trawl ban, which were cited in an attempt to justify the 

claims of mechanized trawlers for withdrawal of such bans. After the year 2000, it has been noted that 

the differentiation between the mechanized sector and the traditional sector has blurred, as a result, 

unemployment has affected fishermen belonging to all sectors.  Though the negative consequences of 

the ban cannot be ignored, it is evident from the judicial pronouncements that Art 21 has supremacy 

over the Art 19(1)(g) of the Constitution.   

 

CONCLUSION 

Defining Bycatch as unwanted discards is misleading as the bycatch of the industrial sector, can be a 

targeted catch of small-scale fisheries and can be a source of income to low-income families. It is 

noticed that the Central Legislation and State legislations have not provided a legal definition of 

Bycatch. Hence there is a need to consider local needs and to include the definition clause defining 

bycatch. With Seahorse and other threatened species being discarded, the problem of bycatch came to 

the forefront.44 The case study of Seahorses in India was initiated to assess the effectiveness of trade 

bans on conservation efforts. The endangered status of seahorses was recognized by listing it, among 

various species listed under Schedule 1 of the Wildlife Protection Act. The seahorses caught by 

deploying non-selective gears were sold at low prices to the poultry unsorted. Since the illegal catching 

of seahorse has continued, the need of the hour is to direct the efforts of the legislatures towards 

formulating and imposing a restriction in state legislation on the number of trawls in operation.45  

Section 6 and Section 846 of the Kerala Marine Fisheries Regulation Act, 1980, which provides for 

blanket licensing is one of the causes for the depleting fish wealth. Section 6 of the Act47 provides 

provision for making an application, seeking the grant of license for using the fishing vessel. The 

 
44 Aaron Savio Lobo, Managing Fisheries in an Ocean of Bycatch,   DAKSHIN (Nov.22, 2019), 

https://www.dakshin.org/wp-content/uploads/2018/05/Bycatch_1710_no_bleed_no_marks.pdf. 
45 Tanvi Vaidyanathan,  Do we need to ban bans? The case of seahorse in India,  DAKSHIN (Nov.25, 2019), 

https://www.dakshin.org/wp-content/uploads/2018/05/Bycatch_1710_no_bleed_no_marks.pdf. 
46 Kerala Marine Fisheries Regulation Act § 8(1980). 
47 Kerala Marine Fisheries Regulation Act§6(1980). 
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authorized officer shall decide on either granting or refusing the license, after taking the condition of 

the fishing vessel and the attached accessories into consideration. The registration of the fishing vessel 

shall also be the subject matter of consideration. The only conditions to which the licensees are 

subjected to is the timely payment of the fees and furnishing of the security for its due performance. 

Blanket licensing is to be replaced by the conditional licensing of the gears, subject to the condition of 

deploying prescribed mesh sized nets48and affixing the bycatch reduction device to the fishing vessel.49  

These  bycatch reduction device developed by the CIFT and tested in Cochin, was a successful 

initiative, as it facilitated the non-target fishes which entered the codend to swim back through the slits 

provided while retaining targeted fish in the nets. Juvenile Fish Excluder is one such design that has 

the potential to exclude bycatch of juveniles, small-sized and non-targeted species.50 The changing of 

codend mesh size from 35 mm to 35 mm square and introducing buyback scheme to phase out gears 

that do not comply with the newly amended legislative requirements, would be a viable strategy that 

could incentivize the trawlers to act in compliance.51 

The scientific evidence has proven the causal link between bottom trawling and overfishing. On one 

hand, the trawlers who overfish obtain the profits of their efficient venture, on the other hand, local 

fishermen who exert the same effort, fail in their run to maximize the output. The claims put forth for 

the ban on inherently destructive gears can be justified by referring to the potential risk posed by such 

gear, when deployed for illegal fishing.52  Phasing out of destructive gears like mini trawls is another 

option, which can be pursued to prevent economic loss caused by the exploitation of juvenile fish.53  

Lastly, Fish certification has emerged as a tool that incentivizes the fishing sector to undertake 

sustainable fishing practices by rewarding such stakeholders. Such certification programs can nudge 

consumers to opt for seafood outlets that comply with the goals of sustainable management of 

fisheries.54 Marine Stewardship Council is an international organization, which has devised MCS label 

with the sustainability of fish stocks, minimization of environmental impacts, effective management 

of fisheries being the pre-prerequisites of such certification.55MSC has emphasized on traceability of 

seafood, tracing it from the ocean to the plate. MSC uses DNA testing and unannounced audits to 

assess the authenticity of the labeled products.56The option of voluntariness involved in the process of 

assigning the MCS label can be replaced by the introduction of mandatory certification of the products. 

Such measures would facilitate consumers in making an informed choice.  

 
48 Mohammed K.S., P.Puthra, et.al., Report of the committee to evaluate fish wealth or impact of trawl ban along Kerala 

coast, (Nov.25,2019), http://www.fisheries.kerala.gov.in/. 
49 P Pravin, M R Boopendranath, et al., Bycatch Reduction Devices, Regional Symposium on Ecosystem Approaches to 

Marine Fisheries and Biodiversity,117 (2013). 
50  P Pravin, M R Boopendranath, et al., Bycatch Reduction Devices, Regional Symposium on Ecosystem Approaches to 

Marine Fisheries and Biodiversity,117 (2013). 
51 supra, 44. 
52 Margot  L Stiles, Julie Stockbridge et al., Impacts of Bottom Trawling, Oceana (Dec 16. 2019), 

https://oceana.org/sites/default/files/reports/Trawling_BZ_10may10_toAudrey.pdf. 
53 supra, 48. 
54 supra, 44. 
55 Is seafood with the MSC label really sustainable?, Marine Stewardship Council,(Nov.27,2019), 

https://www.msc.org/about-the-msc/is-seafood-with-the-MSC-label-really-sustainable 
56 From Ocean to Plate: How DNA tests help to ensure traceable, sustainable   

seafood, Marine Stewardship Council (Dec.10, 2019), https://www.msc.org/docs/default-source/default-document-

library/what-we-are-doing/msc-from-ocean-to-plate-traceability-and-dna-report-

2016.pdf?_ga=2.218898586.260559433.1574294888-111893981.1574294888 
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LEGISLATIVE CURBS ON DOWRY - PROBLEMS OF 
IMPLEMENTATION 

- Mehak Dhiman & Ayesha Adyasha1 

 
 

INTRODUCTION 

The ancient wedding rites in the Vedic period are associated with the concept of Kanyadana. It is 

prescribed in Dharamshastra that the meritorious act of Kanyadan is not complete till the bridegroom 

was given  dakshina. So when a bride is given over to the bridegroom, he has to be given something 

in cash or kind which constitutes varadakshina. Thus, Kanyadana became associated with 

varadakshina. They were given to the bride by way of love and affection. These were probably meant 

to provide her with sort of financial security in adverse circumstances. These two aspects of Hindu 

marriage, gifts to bride and bridegrooms got entangled and later on assumed the frightening name of 

dowry for the obtaining of which compulsion, coercion, and occasionally, force began to be exercised, 

and ultimately most marriages became a bargain. 

Research Problem 

Instead of the current laws and authority enforced to curb this social evil, it is still continuing its way 

through the society. The problem which Indian society still endures is cruelty against women which is 

based on Dowry; domestic violence against women here has its root at the demand of dowry. Demand 

of Dowry may happen in any families irrespective of the fact that whether it is rich, middle class, poor, 

educated or uneducated. When a marriage is fixed, the scales tip towards the quantity of dowry the 

bride will be bringing to her in-laws’ house rather than other factors like her education, intelligence 

and whether she is homely. According to the cases under this research topic, there is clearly a problem, 

still now, which has not been rectified. And there also have been cases where women have used these 

laws to their own advantage. 

Existing Legal Situation 

Dowry in itself is a very ancient concept, but the perception has been ever changing. The evolution of 

perception from “women being suppressed” to “being supressed by women” has somehow changed 

the entire view of dowry in society. The prevailing laws has proven to grant huge relief to the suffering 

but has also created literate monsters who perceive such relief as a tool of torture on their own family 

members. It is further noted that both the sides of use and misuse of dowry laws simultaneously exists 

in society, but even though there have been such huge shift in perceptions, the fact that dowry is a 

crime still remains constant. 

There is the Dowry Prohibition Act of 1961 which is enacted, and in addition the laws have been made 

more rigid, namely, Sections 304 B (dowry death) and 498 A (cruelty by husband or his relatives) have 

been integrated into the Indian Penal Code (I. P. C). Section 113 B (presumption as to dowry death) 

has been made a part of the Indian Evidence Act of 1872 in order to eliminate or at-least simmer down 

this heinous act and related deaths.   

Literature Review 

Marriage is such an important personal, religious, and social event that the exchange of gifts has 

become an traditional custom in India for many centuries. Traditionally, rich and royal families not 

only gave the bride as a gift at the time of marriage but also accompanied her with small gifts in cash, 

 
1 Students, B.B.A. L.L.B., Alliance University, Bangalore  
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land/or ornaments. These gifts were not called dowries in those days as they were presented after the 

marriage and as a symbol of  affection and love. As long as the dowry was voluntary, it was not a 

financial obstacle to marriage. The dowry system served some useful purposes for the families 

involved and the society. It provided an occasion for people to boost their self-esteem through feasts 

and displays of material objects, to help prevent the breakup of family property,  and to provide their 

daughters with some kind of social and economic security. The dowry has also forced some parents to 

transcend their caste groups and find bridegrooms from other sub castes and different castes. A number 

of social dysfunctions are associated with the practice of dowry system. Many parents were driven to 

bankruptcy as they were forced by custom to pay huge dowry for their daughters' marriage. Because 

their parents cannot afford a huge dowry, girls occasionally commit suicide in order to rid their fathers 

of the financial burden. In some instances the education of girls is neglected in order to save money 

for her dowry. Sometimes educated women are forced to spinsterhood by dowry demand. Over the 

last few decades, however, the dowry system has been challenged. Social reformers, politicians and 

educators vehemently condemn the custom of dowry payments as an unhealthy feature. Such 

objections have culminated in the passage of the Dowry Prohibition Act of 1961 which decrees that to 

give, take, or demand a dowry is an offense punishable by imprisonment and fines. But the law has 

failed to combat the age-old custom of dowry payment. The law is difficult to enforce because dowry 

can be construed as a "gift" which, of course, is legal. The study revealed that the average dowry 

expectation were not consistent with the number of years of education but were in line with the prestige 

of education. Non-Hindus, metropolitan residents, high socioeconomic status students, and medical 

students expected higher dowry than their counterparts. The majority of the respondents considered 

dowry unimportant in settling a marriage and felt that the present dowry system should be 

discontinued.2 

The Government of India has enacted Dowry Prohibition Act, 1961, and the IPC Sections 304B and 

498A to deal with crimes related to dowry. Added to these legal measures various social campaigns, 

training programmes and awareness camps are being conducted at every level. In spite of the 

legislations and the tremendous efforts taken by the leaders and social activists it is alarming to note 

that even today this system is in vogue and the number of cases recorded by the National Crime 

Records Bureau (NCRB) are at an increasing level. The Dowry Prohibition Act, 1961 was enacted 

with the noble purpose of eradicating this social evil. However, the loopholes of the Act and its 

Amendments are one of the major reasons for the failure of achieving the goal. According to Section 

2 of the Dowry Prohibition Act, 1961 , the presents in the form of cash, ornaments, clothes and other 

articles are not to be deemed as dowry, unless they are made as consideration for the marriage. This 

Section nullifies the real objective of the Act for which it was enacted. Because, the giver, being the 

parents and relatives of the bride would not file a complaint in the interest of the girl, and it is 

impossible to prove that the presents made as consideration for the marriage. Secondly, under Section 

7 (A) the court cannot take cognizance of any offence unless a complaint is made within one year. 

Once again, the girls' parents would be reluctant to do so because of the fear that it would affect her 

life. tice. The wife should be made as the owner of all the properties and gifts given to her at the time 

of marriage and the registration of these gifts should be made compulsory. Changes should also to be 

made in laws which give equal rights to women in parental and matrimonial property. Women should 

be aware of legal remedies and their equal rights. At the same time they should avoid misusing the 

laws.3 

 

 
2 VVPRAKASA Rao and VNANDINI Rao, 'THE DOWRY SYSTEM IN INDIAN MARRIAGES: ATTITUDES, 

EXPECTATIONS AND PRACTICES' [January-June 1980] Vol 10, (No 1) International Journal of Sociology of the 

Family pp. 99-113 
3 B Pramila , 'A CRITIQUE ON DOWRY PROHIBITION ACT, 1961' [ 2015] Vol 76(No 1) Proceedings of the Indian 

History Congress , pp. 844-850 
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Scope and Objectives 

This paper attempt to understand the existing laws on dowry and their implementation through analysis 

of some court cases based on dowry death. This paper talks about problems of implementation of laws- 

which still remains partial and conservative, and convictions in such cases remain minimal. It also 

discuss whether the current laws are sufficient to curb its growth. It also talks about the historical as 

well as the present situation of this social evil and what remedies are provided against it. 

Research Methodology 

The doctrinal method was followed for conducting research on the topic. The kind of research done 

was Descriptive and Explanatory in which the present legal scenario of Dowry Death was analyzed 

along with the reasons behind it. Various books were referred to and so were many websites, articles, 

for a clear view on the research paper. Various cases were studied and analyzed from the years 2010-

19 decided by Supreme Court/High Court/Family Court. These cases were collected from case law 

search engines like Manupatra and SCC Online.  

Research Questions 

• What is the relationship between Dowry Death (Section 304-B of IPC) and Cruelty (Section 

498-A of IPC), and Dowry Death (Section 304-B of IPC) and Abetment of Suicide (Section 306 

of IPC)? 

• Is the current law sufficient to curb this dowry problem which is still going on in the society? 

Hypothesis 

Unless cruelty demonstrated is to be of a level which would give rise to suicide or that it has in fact 

has given rise to the committing of the suicide, it would not be justified to record a conviction under 

section 304-B of IPC even in a situation where conviction under Section 498-A of IPC is justified4. 

Section 306 of IPC has a wider ambit than Section 304-B of IPC. 

The existing legislations for prohibition of dowry (The Dowry Prohibition Act, 1961) are not sufficient 

to curb this problem, as they give rise to situations where people tend to use it as a leverage on their 

family members. Some extra steps have to be taken to ensure its full and justified implementation. 

 

CONCEPT OF DOWRY - HISTORICAL PERSPECTIVE 

➢ Dowry was not practised in ancient India, but the concept is known to have its roots in the ancient 

past. Dowry was more of a prestigious thing and it was connected with the Brahmanic Caste. This 

mainly prevailed in the earlier half of 20th Century. In ancient texts, Dowry has been stated as 

“Yautraka” which means a type of material gift which makes sure that two people have joined in 

a matrimony. The bride in marriage was given away upon getting a price that was called ‘Sulka’. 

It means that the parents were compensated for their loss of their daughter after her marriage. 

Dowry system was predominant since the Vedic period where gifts from parents and relatives were 

recognised as women’s property called ‘Stridhan’. In Indian marriages, along with money, 

jewellery and other items to be given to the groom as dowry, the giving away of the girl called as 

‘Kanyadana’ was also a part of it. The words Kanya means Daughter and Dana means Gift. It was 

also known as ‘Hunda’, which comes from the word ‘Handa’ meaning pot. It was called so for the 

reason that in ancient times the dowry was given in a pot. Dowry was given as a means of support 

to the bride that she could use for her independent use.  

➢ When the French came to India, they admired Indian women for having a say in the state of affairs. 

They also developed great liking for Ahalya Bai who was a great administrator of the society. It 

 
4 State v Shivappa Bhimappa Pathat 2002 Cr LJ NOC 222 (Kant) (DB). 
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was only when the British came to settle permanently under Lord Cornwallis in 1793 that he 

qualified a system of private ownership of land which was an unknown concept in India. It was 

then that the Feudal system or the Zamindari System developed, before this zamindars were just 

the tax collectors of the society. The British completely barred women from owning any land or 

any kind of property. This was the time when parents used to give money to the bride during her 

marriage, and as the British banned women from having any kind of wealth, the money that she 

received during her wedding now went to her husband. The husband in this case made wrong use 

of the right to possess the wife’s wealth and the idea of dowry once again took a turn and now it 

became a necessity for marriage,  i.e.,  in a marriage the bride had to bring the wealth as desired 

by the family of the in-laws as consideration of her marriage. If such desired wealth was not 

brought then various ways of torture would be imposed upon the bride to pressurise and convince 

her into bringing such wealth. So, in the process, there have been countless cases of crimes like 

Murder, Suicide, bodily injuries, mental abuse etc. ever since.  

➢ In the Islamic laws, the Dower (Mahr) is a sum of money or property that is paid to the bride at 

the time of marriage. The law confers a right of Mahr or Dower to the wife. 
 

Present Scenario 

Today the women in India have a better knowledge regarding their rights. Women are aware of the 

power of the strong legal provisions available in such cases. Earlier the ignorance of the laws and their 

rights weakened them as they believed that abuse in the household is their destiny and they had no 

option but to endure silently. The number of cases recorded were very low due to the social humiliation 

and also that the parents of the bride themselves asked her to suffer it all quietly because it is an issue 

of prestige. But today women are learned and independent. They do not require their husbands to 

support their maintenance and so there is no question of suffering or tolerating bad behaviour of their 

husband or their in-laws. They can easily put an end to that marriage and in cases of any sort of abuse 

faced, they do not fear to approach the police or the legal system for help. But in all this phase, there 

are a section of women who have taken it all wrong and possess malicious agenda. In some cases 

women file false cases of dowry against their husband and in-laws in order to satisfy their personal 

grudges. The fact that she will be supported by the provisions like section 498A and the Dowry 

Prohibition Act, 1961, which is a non- bailable and non- compoundable offence, somehow gives her a 

foothold to take advantage of these laws and satisfy her own enmity 

 

What is dowry? 

 According to Section 2 of The Dowry Prohibition Act, 1961, 

 In this act, `dowry’ means any property or valuable security given or agreed to be given either directly 

or indirectly- 

a. by one party to a marriage to the other party to the marriage; or 

b. by the parents of either party to a marriage or by any other person, to either party to the 

marriage or to any other person; at or before or any time after the marriage in connection with 

the marriage of said parties but does not include dower or mahr in the case of persons to whom 

the Muslim Personal Law (Shariat) applies.5 

 
5 The Dowry Prohibition Act,1961(bare act) 
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Explanation II.-The expression `valuable security’ has the same meaning as in Sec. 30 of the Indian 

Penal Code (45 of 1860).6 

 

The Dowry Prohibition Act, 1961 

Dowry Prohibition Act, enacted on May 1, 1961, proposed to prevent the giving or receiving of dowry. 

Under this act, dowry comprises of property, goods, or money given by either party to the marriage, 

by the parents of either party, or by anyone else in connection with the marriage. The Dowry 

Prohibition Act applies to people of all the religions in India, hence, it can also be said that this is 

secular in nature. 

It consists a total of 10 sections of which the following are the heading of each section: 

1) Section 1- Short title, extent and commencement 

2) Section 2- Definition of “dowry” 

3) Section 3- Penalty for giving or taking dowry 

4) Section 4- Penalty for demanding dowry 

5) Section 4A- Ban on advertisement  

6) Section 5- Agreement for giving or taking dowry to be void 

7) Section 6- Dowry to be for the benefit of the wife or her heirs 

8) Section 7- Cognizance of offence 

9) Section 8- Offences to be cognizable for certain purposes and to be non-bailable and non-

compoundable 

10) Section 8A- Burden of proof in certain cases 

11) Section 8B- Dowry Prohibition Officers 

12) Section 9- Power to make rules 

13) Section 10- Power of State Government to make rules 

So, it can be seen that this Act has been drafted, keeping in mind the interest of all the areas of the 

society and law in order to protect and enhance the status of dowry victims which may be leading them 

to suicide, death, harassment or cruelty.  

Amendments to the original Dowry Prohibition Act also established minimum and maximum 

punishments for giving or receiving dowry and created a penalty for demanding dowry or advertising 

offers of money or property in connection with marriage. 

One more layer of legal protection was provided in 2005 under the Protection of Women from 

Domestic Violence Act. Sections 2, 3 and 4 of The Dowry Prohibition Act,1961 are relevant 

prohibitions for the above said Act, according to which the demand of dowry and the harassments or 

injuries resulting from it come under the explanation of domestic violence. The Indian Penal Code was 

also altered in 1983 to establish specific crimes of dowry-related cruelty, dowry death, and abetment 

of suicide. These enactments punished violence against women by their husbands or their relatives 

when a proof of dowry demand or dowry harassment could be shown.  Not only by Act of 1983, 498A 

 
6 supra 
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created a new offence in the Indian Penal Code, Section 174, Criminal Procedure Code7 was also 

amended by the same Act to secure post-mortem in instance of suicide or death of a woman within the 

seven years of the marriage. The legislation has, also, amended and inserted Sections 113-A and 113-

B in Indian Evidence Act8 for raising the belief of dowry suicidal death and dowry related death. 

Despite the revisions, however, the practice of dowry and dowry-related violence still occurs in 

varying intensities within several communities and socioeconomic groups of India. 

 

Penalty In The Ambit Of Dowry 

The penalty is imposed according to the type of situations mentioned below: 

Giving or taking of Dowry 

According to Section 3 of The Dowry Prohibition Act, 19619, if a person gives or takes or abets the 

taking or giving not dowry, he shall be held punishable with an imprisonment of not less than three 

years and a fine which is not less than fifteen thousand or the amount of dowry, whichever is more. 

This shall not include the presents made to the bride or to the bridegroom at the time of the marriage 

unless a demand was made in the behalf of it. 

Demanding Dowry 

According to Section 4 of The Dowry Prohibition Act, 196110, if a person demands any kind of dowry 

from either the parents, or relatives, or the guardian of a bride or a bridegroom, be it directly or 

indirectly, he will be held punishable for a term of imprisonment not less than six months and may 

extend to two years, with fine which may extend to ten thousand rupees. In this case, the court has a 

special power where he can even award a term of imprisonment of less than six months. 

 

Filing A Case And Burden Of Proof 

A dowry case should be preferably filed within 7 years of their marriage for a dowry claim to be won 

in the court. Though people file dowry cases even after 7, 10 or15 years of marriage, they will lose the 

case if it is beyond 7 years of marriage. If both parties need divorce, then both the parties should apply 

for mutual consent divorce under respective personal (religion laws). For a divorce with mutual 

consent, both parties should have been living separately for last one year. The courts will grant mutual 

consent divorce to the parties after 6 months from the date of filing of the petition. 

According to Section 8A of The Dowry Prohibition Act, 196111, if a person is prosecuted for taking or 

abetting the taking or demanding of dowry as mentioned in the earlier Sections, the onus of proving 

his innocence will lie on him. 

 

Research Questions 

1. What is the relationship between Dowry Death (Section 304-B of IPC) and Cruelty (Section 

498-A of IPC), and Dowry Death (Section 304-B of IPC) and Abetment of Suicide(Section 306 

of IPC) ? 

 
7 The Code of Criminal Procedure,1973(Bare Act) 
8 The Indian Evidence Act,1872(Bare Act) 
9 The Dowry Prohibition Act,1961(bare act) 
10 Ibid  
11 Ibid  
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According to Section 304-B of The Indian Penal Code,186012, if the death of a woman is caused by a 

circumstance which is other than under normal, and within seven years of her marriage, and it is proved 

that before her death she was subjected to cruelty or harassment by her husband or his relatives with 

connection to any demand of dowry, such death will be termed as “dowry death” and these people will 

be considered to have caused her death. 

According to Section 306 of The Indian Penal Code,186013, if any person commits suicide, whoever 

abets the commission of such, he shall be held liable to fine and punishment of death or imprisonment 

for a term less than ten years. 

According to Section 498-A of The Indian Penal Code,186014, if the husband or his relative is 

subjecting a woman to cruelty, he shall be punished for imprisonment of a term which may extend to 

three years and fine. 

Section 304-B and 498-A, IPC 

SECTION 304-B and 498A, IPC are both distinct and separate offences. The ‘cruelty’ is a common 

essential ingredient for both the offences. Under S304-B, it is the “dowry death” that is punishable and 

such death should have occurred within seven years of the marriage. In the statute, no such period is 

mentioned in S498-A, IPC. The husband or his relative will be held liable for subjecting the women to 

‘cruelty’ any time after the marriage. A person charged and acquitted under S304-B can be convicted 

under S498-A of IPC. The demand of dowry is an essential ingredient to attract S304-B of IPC, 

whereas under S498-A of IPC, the demand of dowry is not the basic ingredient of the offence. 

Therefore, even if there is acquittal under S304-B, IPC, still convictions under S498-A,IPC, can be 

recorded under the law.15 Dowry demand is included in the “unlawful demand” as contemplated under 

Explanation (b) of Section 498-A; however, it need not be the only demand. The Supreme Court 

in Modinsab Kasimsab Kanchagar v. State of Karnataka16 , held that a demand of Rs 10,000 towards 

the repayment of a society loan, though not a dowry demand, still was an unlawful demand sufficient 

to attract Section 498-A. 

Section 304-B and 306, IPC 

SECTION 306 of the IPC is much broader in its application and takes within its fold one aspect of 

S304-B of the IPC. These two sections are not mutually exclusive. If a conviction for causing a suicide 

is based on S304-B of IPC, it will necessarily attract S306 of IPC. However, the converse is not true.17 

Cruelty or harassment sans any dowry demands which drives the wife to commit suicide attracts the 

offence of ‘abetment of suicide’ under S306, IPC and not S304-B, IPC which defines the offence and 

punishment for ‘dowry death’.18 In the case of Karan Singh & Anr v. State of Haryana19, the question 

before the Supreme Court was whether the appellants are guilty of a crime punishable under Section 

304-B or under Section 306 of the Indian Penal Code. In the Court’s opinion, they are guilty of an 

offence punishable under Section 306 of the IPC. This is because Sec.306 covers widest meaning here, 

and not Section 304-B as the woman committed suicide due to constant harassment of the accused. 

 
12 The Indian Penal code, 1860 (Bare Act) 
13 Ibid  
14 Ibid  
15 State of UP v Santosh Kumar (2009) 9 SCC 626, pp 633,634, 2009 AIR SCW 6177, (2009) 12. 
16 (2013) 4 SCC 551 
17 Bhupendra v State of Madhya Pradesh 2014 Cr LJ 546, p 551 (SC), AIR 2014 SC 378, (2014) 2 SCC 106. 
18 Narwinder Singh v State of Punjab AIR 2011 SC 686, p 691, (2011) 2 SCC 47, (2011) 98 AIC 35 (SC). 
19 AIR 666 2009 
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Court held that “under these circumstances, we modify the judgment and order passed by the High 

Court and convict Karan Singh and Mukhtiari for an offence under Section 306 of the IPC”.20 

 

2. Is the current law sufficient to curb this dowry problem which is still going on in the society? 

➢ Even though the current law provisions help in curbing the dowry-related issues, there still exist 

some loopholes in them. These loopholes are the major reasons for the failure of achieving the 

goal. According to Section 2 of The Dowry Prohibition Act, 1961, the presents in the form of cash, 

ornaments, clothes and other articles are not to be deemed as dowry, until there made as a 

consideration for the marriage. This Section negates the real objective of the Act for which it was 

enacted. Because, the giver, being the parents and relatives of the bride will not file a complaint 

because of the fear that it would affect her life, and it is impossible to prove that the presents were 

made as a consideration for marriage.  

➢ The disturbing fact in most of the dowry cases that are reported is that woman plays an important 

role in this crime against the younger woman, and her husband, being either a silent spectator or 

even an active participant in the crime. Further, many women are afraid to expose their husbands 

in a dowry crime simply because the Indian society is viewed as having conditioned women to 

anticipate or expect abuse and in some sense, endure it. 

➢ On the other side, there is every chance to misuse the legislations by the bride’s side too. As far as 

the Section 498A is concerned, there is a possibility for the girls’ side to file false complaints 

against the husbands and his relatives. There are many cases where the court has observed that the 

Anti-Dowry laws have been misused by women themselves. In the case of Preeti Gupta vs. State 

of Jharkhand21, the Supreme Court has observed that a serious look is warranted in the Section 

498A of IPC. The court said that, ― “It is a matter of common knowledge that exaggerated 

versions of the incidents are reflected in a large number of complaints”. In another case of Sushil 

Kumar Sharma vs. UOI22 , the Supreme Court observed that complaint under Section 498A was 

filed only to fulfil personal vendetta and held that, “It may therefore become necessary for the 

Legislature to find out ways how the makers of frivolous complaints or allegations can be 

appropriately dealt with”. In the case of Tr. Ramaiya vs. State23 , the Court observed, “there is no 

iota of doubt that most of the complaints are filed in the heat of the moment over trifling fights and 

ego clashes”. In the case of Savitri Devi vs. Ramesh Chand & Ors24 , petition was misconceived 

and was being used as a tool to accuse the entire family of in-laws of ransom, the women is rather 

extorting money by putting false allegation under Section 498A and allegation of dowry. The court 

observed that, “it appears that the legislature was mindful of the fact and situation that this 

provision may be exploited that it defined ‘cruelty’ and for that purpose ‘harassment’ falling within 

the parameters of ‘intentional conduct’ of such a degree that may either drive the women to commit 

suicide or danger to life, limb or health or cause grave injury”. In a case of Arnesh Kumar vs. State 

of Bihar & Ors25 , the Supreme Court has observed that, “Section 498A is a cognizable and non- 

bailable offense and has lent it a dubious place of pride amongst the provisions that are used as 

weapons rather than shield by disgruntled wives. The simplest way to harass is to get the husband 

and his relatives arrested under this provision.” 

 In a recent case of Social Action Forum for Manav Adhikar v. Union of India26, it was argued that the 

social purpose behind Section 498-A IPC is being misdirected as the rigour of the said provision has 

 
20 Ibid  
21 AIR 2010 SC 3363 
22 2005 6 SCC 281 
23 Order dated 7.7.2008 and 4.8.2008 in MP No.1 of 2008 in Crl. O.P. No. 10896 of 2008 
24 2003 (69) DRJ 6 
25 SLP (CRL.) No. 9127 of 2013 
26 WP (CRL.) No. 156 of 2017 
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weakened and the offence has practically been made bailable by reason of various qualifications and 

restrictions prescribed by various decisions of this Court including Rajesh Sharma v. State of U.P27. 

After referring to the directions, the Court concluded that the direction with respect to Family Welfare 

Committees and their duties are not in accord with any provision of Code of Criminal Procedure, 1973. 

The offence of cruelty is non-bailable and cognizable offence but due to the direction making it 

impossible to arrest before the report of such committee has made this ineffective. Mr. V. Shekhar, a 

learned senior counsel, was appointed as Amicus Curiae to help the Court in the matter who submitted 

that the decision in Rajesh Sharma’s case needed re-evaluation. Thus the directions given in Rajesh 

Sharma case has been modified by Court as further explained: 

o The direction with respect to constitution and duties of Family Welfare Committee has been 

stated impermissible.   

o Further, direction relating to the settlement has been altered to include that if a settlement is arrived 

at, the parties can approach the High Court under Section 482 of the Code of Criminal Procedure. 

The High Court, keeping in view the law laid down in Gian Singh v. State of Punjab28, where the 

Supreme Court held that the High Court must refrain from crushing criminal proceedings if the 

offence involved is a terrible and serious offence or when public interest is involved, shall dispose 

of the same. 
   

CONCLUSION AND SUGGESTIONS 

In developing countries, it is an irony that instead of going hand-in-hand, social progress lags behind 

the law. Dowry is a deep-rooted evil and legislation alone cannot remove it. Legislation can only aid 

the social movement for the eradication of dowry. It is ill-fated that most of our social legislations are 

no more than half-hearted efforts. Such legislation should not only bark, but should be able to bite, i.e., 

there should be some action rather than mere words. It does not seem that the dowry prohibition law 

is a biting law. It is only open to assume that the dowry system will be with us for quite some time to 

come, people will continue to give and take dowry irrespective of statutes alleging to prohibit such 

transactions.  

Hence, it is a social problem, and social awareness is the most important element to eliminate this evil 

practice. As far as the laws are concerned, the Dowry Prohibition Act should be made more effective, 

strict and changes should be brought out from time to time according to the situations. Women should 

be aware of Legal remedies and at the same time they should avoid misusing the laws. There should 

be proper punishment for those people who think of these provisions as weapons, rather than shields. 

Only by taking such steps we can ensure the correct implementation of the laws. 
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MARITAL RAPE - CONCEALED BEHIND THE CRUEL DRAPE OF 
WEDLOCK 

- Sonali Sharma1 

 

INTRODUCTION 

“Of all the evils for which man has made himself responsible, none is so degrading, so shocking, or 

so brutal as his abuse of the better half of humanity; the female sex” 

- Mahatma Gandhi 

Women have been the victims of domestic violence overwhelmingly in the whole world and most of 

the times research has established that there exists a direct and proportional relationship between 

country’s level of gender equality and rates of domestic violence of which India is a best example. 

Marital rape is one of the glaring examples of sex-based crimes on women in a institution like marriage 

in India that forms a part of Domestic violence against women. Rape is defined in most jurisdictions 

as sexual intercourse or other forms of sexual penetration , committed by a preparatory against a victim 

without their consent and when it comes to sacrosanct institution of marriage it has degraded into much 

disgusting version of SPOUSAL RAPE OR MARITAL RAPE which refers  to the Non-consensual 

act of violent perversion by a husband against the wife where she is physically and sexually abused, 

this form of heinous crime against women is still a Taboo in India .  In spite of all this a shocking 

picture behind this is that Marital Rape is still a legal concept in India as it is being excluded from the 

Indian Penal Code’s definition of Rape2, thus excluding the Marital Rape from the ambit of conviction 

under sec-375 and sec-376 of IPC and only a drooping amount of 1% of such rapes are in fact Reported.  

 

MARITAL RAPE 

Marital rape, as defined by oxford English dictionary, is “the rape committed by the person to whom 

victim is married”. 

Rape is an unlawful sex without assent of a man because of physical drive or dangers or due to deceitful 

demonstration of perpetuator. Marital Rape is sex by spouse with his better half without her assent or 

by compelling her through threat of force or physical violence etc3. Thus, the idea of consent in a 

marriage is not followed leading to marital Rape.  

Forms of Marital Rape: 

The subsequent three types of marital rape are identified by legal scholars as by and large prevalent in 

the society4 

⮚ Rapes involving degree of violence also known as Battering Rape 

⮚ Rapes involving force only 

⮚ Sadistic rape also known as “obsessive Rape” or “pornographic rape”  

 
1 Student, Jammu University 
2 Indian Penal Code, 1860, (section 375). 
3 Marital rape, available at : http://www.legalservicesindia.com/article/2369/Marital-Rape.html,( visited on 19th july,2019)  
4 Gosselin, D.K., Heavy Hands – An Introduction to the crimes of Domestic Violence (1st Edition ., Prentice-Hall Inc., 

New Jersey, 2000)  

http://www.legalservicesindia.com/article/2369/Marital-Rape.html
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A CHAUVINISTIC APPROACH 

India has been a patriarchal society since ages and women in India have been considered as objects, 

so Rape of a women in institution of Marriage is given as a protective shield of the wedding right of a 

spouse. In India it is usually considered acceptable that husbands have an inherent right to force their 

wives to sex as they wish without even asking them about their consent. Thus, Marital Rape is a clear 

example how the importance of consent stands negligible. More often the husbands are mostly immune 

from getting behind the bars for this heinous crime on females. 

 

MARITAL RAPE AND LEGAL SCENARIO 

Marital rape is still not criminalised in India. Section 375 of our penal code defines Rape elaborately 

while   Exception 2 to sec 375 of IPC, which states that sexual intercourse by a man with his own  wife 

is not Rape which says that “sexual Intercourse or sexual Acts by a man with his wife not being under 

Fifteen years of age, is not Rape”.5 Which means that husband can have Non-consensual Sexual 

Intercourse with his wife who is above 15 years which is a pathetic and shocking provision. The 

Honourable supreme-court in a recent judgement on 11th October, 2017, Independent Thought vs. 

Union of India6construed Exception 2 to Section 375, where the Age was read as 18 years instead of 

15 years.7 Also there are certain fundamental rights enshrined in our constitution Art. 21 being one of 

them which talks about right to privacy and right to live with Human Dignity and the marital Rape 

clearly violate that.  

One more legal Provision that deals with Marital Rape is Section 498A of Indian Penal Code8which 

talks about cruelty and it is available as a ground for divorce under Matrimonial Laws. 

Protection of Women under Domestic Violence Act, 2005 

This legal provision only talks about civil remedies for heinous crimes like Marital Rape, which is 

considered as a form of Domestic Violence against Women. Thus, no Criminal remedy is available as 

such. This Act prohibits any form of Sexual abuse in a live-in relationship or marital relationship.9 

Also, the addition of sec.376A in IPC which protects woman from this kind of torture i.e.  sexual 

intercourse with a wife who is living separately, in this case the husband can be punished. 

 

NO MEANS NO 

Rape is the violation of sexual autonomy of women by her husband. Respecting each other’s 

boundaries while tied in a relation of Marriage is a basic instinct every human should follow and the 

moment a person deviates from it, that results into the gross violation of Rights of the counterpart and 

utter violence against that person. Marriage alone does not entitle a husband to have sexual intercourse 

with his wife without her consent and choice. 

 
5 Soumya Singh Chauhan, “Section 375: Analysis of Provisions Relating to Rape”, available at: 

http://www.lawoctopus.com/academike/section-375-analysis-of-provisons-realting-to-rape/( visited on March 23, 2019).  
6 W.P No. 382 of 2013. 
7 Live Law News Network, Sex with Minor wife is Rape, SC Reads Down Exception-2 to S.375 IPC, LIVE LAW IN., 

available at: http://www.livelaw.in/breaking-sex-minor-wife-rape-police-can-register-case-wifes-complaints-sc-reads-

exception-2-s-375-ipc/( Visited on March 22, 2019).  
8 Indian Penal Code, 1860 (sec-498A). 
9  Domestic Violence Act, 2005(Sec-3). 

http://www.lawoctopus.com/academike/section-375-analysis-of-provisons-realting-to-rape/
http://www.livelaw.in/breaking-sex-minor-wife-rape-police-can-register-case-wifes-complaints-sc-reads-exception-2-s-375-ipc/
http://www.livelaw.in/breaking-sex-minor-wife-rape-police-can-register-case-wifes-complaints-sc-reads-exception-2-s-375-ipc/
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Opinions Prevalent in Patriarchal Context 

Males have been from the times immemorial enjoying their extensive rights over women as their 

properties they use their physical strength and valour to suppress the female counterparts and thus 

enjoy a preferable position over them to break their trust easily. 

Marital Rape being a most common and institutionalised crime in our society is non-criminalised. 

 

VIOLATION OF FUNDAMENTAL RIGHTS OF WOMEN INCLUDING HUMAN RIGHTS 

Rape is not only a grievous crime against a woman but also it involves the violation of a person’s basic 

ideal to life and individual freedom. 

1) RIGHT TO LIVE WITH HUMAN DIGNITY 

2) RIGHT TO SEXUAL PRIVACY 

3) RIGHT TO BODILY SELF DETERMINATION 

 Lack of Sex Equity 

By decriminalizing Marital rape, our state has proved itself insufficient to guarantee sex equity that 

includes security from wrong doing and manhandling. If we consider from the patriarchal context 

Women usually these kinds of cruelties in marriage where a husband non-consensual physical relation 

with his wife without even asking her of her consent.   

 

SUBJECTION TO HUMILIATING PROCESS AT THE TRIAL STAGE 

If a victim of marital rape reports the crime and it goes to the trial stage it will be very difficult for a 

women to prove that she is subjected to such violence as in most of the cases she doesn’t have a 

corroborative piece of evidence as she doesn’t have the admissible evidences like the cuts, lesions etc 

in most cases. What she is subjected at the trial stage is a kind of ‘SECOND RAPE’.  

Impact on the women Raped 

This form of heinous crime has led to verbal and physical abuse, often it leads to displacement, divorce, 

co-dependency and rise of social evils among society. Women when entering into this religious and 

pious institution of marriage can never imagine such kind of grave crime being inflicted on them. Thus, 

it leads to traumatisation among them. It denies a woman her bodily integrity thus striking a blow at 

women’s rights.10 Not only this Marital Rape has led to the spreading and transmitting of sexually 

transmitted diseases which is also one of the aftermaths of Marital Rape, leading to the physical and 

psychological impacts on the health of the victim. Different from the trauma of getting Raped by a 

Stranger, Marital Rape is a rape by your very own spouse, so the victim has to go through this form of 

Mental Cruelty throughout the period of their marriage, leading to the long-term consequences on 

women being Raped. More often in a Patriarchal setup like ours, women often resist to get divorced 

due to the societal pressures and to save their institution of Marriage.  

  

OTHER FACTORS THAT CONTRIBUTE TO THIS BAD LAW 

 
10 Saurabh Mishra, sarvesh Singh, “Marital Rape – Myth, Reality and Need For Criminalization”, available at: 

http://www.ebcindia.com/lawyer/articles/645.html ( Visited on March 24, 2019). 

http://www.ebcindia.com/lawyer/articles/645.html


 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue I | January 2020                                                     

 

Page | 164  

 

Justification for Marital rape not being declared as a crime are the Religious connotations of Marriage 

as a sacred bond between Man and his wife  and Rape in Marriage is considered as a  taboo  and other  

factors being illiteracy , low level of education , poverty , social customs, norms and beliefs , the 

mindset of the society to consider marriage as Sacrament. Men had a belief that they have a right of 

sexual entitlement over their wives. Also, the Centre had told HC that criminalising the Marital Rape 

“may destabilise the institution of marriage” and would become an easy tool for harassing the husband. 

These being other secondary issues that are responsible for the Marital Rape and due to which a woman 

has to spend her life with a Rapist with a frightening Memory.  

 

CLAIMS AND ASSERTIONS OF THOSE FAVOURING MARITAL RAPE 

1) There is already a remedy available in IPC to deal with Marital Rape under sections pertaining to 

Domestic Violence act or Section 498a relating to IPC. 

2) Such a law will be used to harass men. 

3) High level of illiteracy 

4) It will destroy the institution of marriage. 

5) There is no lasting evidence. 

 

MARITAL RAPE AS A GROUND FOR DISSOLUTION OF MARRIAGE 

In India, acc. to Hindu Marriage Act, withholding conjugal relations is a reasonable ground for 

dissolution of marriage and divorce but forcing Conjugal relations. In order to break this legal 

deadlock, however marital rape can be brought under cruelty and hence can act as a ground for divorce. 

Cruelty refers to an intentional Infliction of harm, either mental or physical on a living being, especially 

a human.11 Also, the Indian Penal Code, 1860 explains cruelty as any act by the husband that drives 

the victim woman to commit suicide or cause to her grave and serious injury, both mental and 

physical.12 Thus in order to constitute the offence of Marital Rape one has to resort to the ground of 

cruelty as there is no specific provision for the offence of Marital Rape. 

 

NEED FOR REFORMATION 

GOVT needs to recognise and report Marital Rapes, which are increasing day by day with the increased 

frequency of inhumanity in the society.  Most of the Nations today have criminalized Marital Rape but 

shockingly India being, one of the most leading developing countries still protects such kind of crimes. 

In 2006 it was assessed that marital rape is an offence rebuffed under the criminal law in no less than 

100 nations and India is not one of them.13 The exception under Section 375 should be deleted in order 

to protect the dignity of women and punish such heinous crimes. Punishment for Marital Rape should 

be same as provided for the offence of Rape under Section 375 of the IPC.  The factor of consent 

should be given most importance in order to change the mentality of such Rapists. 

 

 
11 Bryan A. Gaener , Black’s Law Dictionary, 9th Ed., 2009, p. 434. 
12  Indian Penal Code, 1860, Section (498A). 
13 Sangamithra Loganathan, “Marital Rape”, available at: http://www.legalservicesindia.com/article/2369/Marital-

Rape.html (Visited on March 25, 2019).  

http://www.legalservicesindia.com/article/2369/Marital-Rape.html
http://www.legalservicesindia.com/article/2369/Marital-Rape.html
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CONCLUSION 

India should value Gender equality and its huge importance for the uplifting of women strata who are 

subject to most cruel crimes from the moment they are in the womb. Husbands should not presume an 

implied consent of their female counterpart to have a sexual intercourse with him. Govt. must realize 

that Marital rape is no longer a private affair happening between husband and wives in their institution 

of marriage but on the contrary it is a crime against the society, thus such a heinous crime must be 

recognized and reported. Also, police departments can play an active role in curbing this form of 

violence by more actively responding to the abuse calls by the women on top priority and must not 

leave the matter as a family issue and not their business. Further women must themselves take initiative 

and break free the societal hurdles and fight for justice. Marriage should no longer be considered as a 

factor to reduce the kind of punishment to be inflicted. There is a dire need to change the mindset of 

the society till then it is hard to criminalize Marital Rape. 
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MARITAL RAPE - THE UNDEFINED CRIME IN INDIA 

- Arundhati K.1 

 

ABSTRACT 

Marital Rape is one of the most important issues related to gender-based violence in India. Using the 

sacrosanct institution of marriage as a cover, marital rape is often disregarded in its recognition as 

a crime and is even justified, as observable from the mentality of the society towards it. The 

patriarchal perspective which is still rampant in the society perceives the recognition of Marital 

Rape as an offense, to be against the culture of India. The Legislation and Judiciary have also failed 

to trudge upon the subject, with the excuse that such recognition would affect the institution of 

marriage.  Historically, the laws in India have been silent about punishment for marital rape in 

India, and it is highly condemnable that this continues in the present scenario as well. The provisions 

of laws such as the Indian Penal Code or the Domestic Violence Act remain mute when it comes to 

providing for punishment for the offense. 

This Article aims to define Marital Rape, trace the history of its existence in India and analyse the 

existing legislative framework as well as judicial pronouncements on the subject to facilitate a better 

understanding of its legal standpoint. It will also compare the existing India laws on the subject with 

that of other countries, for a holistic perspective about the recognition of Marital Rape as an offense. 

In addition to this, this Article strongly advocates for legislation on the criminalization of Marital 

Rape. 

 

MARITAL RAPE: THE UNDEFINED CRIME IN INDIA 

Marital Rape is an act which has been conveniently ignored by the Indian society to be recognized as 

a crime. Due to this ignorance, the existing law in India also tends to turn a blind eye towards this 

unacceptable act. Under the veil of the institution of marriage, Marital Rape has failed to be identified 

as a wrong act, and sadly, is even being justified. Marital Rape, also referred to as Spousal Rape, is 

understood as unwanted intercourse by a man with his wife obtained by force, threat of force, or 

physical violence, or when she is unable to give consent. Marital Rape could be forceful rape alone or 

rape which can be classified as being sadistic or obsessive. It is a non-consensual act of violent 

perversion by a husband against the wife where she is physically and sexually abused2. The wife’s role 

has traditionally been understood as compliant, submissive and that of a housewife. Sex is traditionally 

considered to be obligatory in marriage. It is considered to be the duty of a woman to provide her 

husband with sexual gratification, even if it is against her will, and this has often been linked to being 

another precipitant of the dominant patriarchal society.  

There is immunity for Marital Rape in India. The idea of the “sacrosanct” institution of marriage 

portrayed in India is contrary and far from the perception of reality. The truth is that under the veil of 

marriage, there are crimes like Marital Rape and domestic violence which still go unreported due to 

the stigma surrounding it. Marital Rape is not an offense in India and hence there is no penalization 

for the same. Despite amendments, law commissions and new legislation, one of the most humiliating 

and debilitating acts is not an offense in India. 

Section 375 is the provision governing rape in the Indian Penal Code (IPC), and it echoes very archaic 

sentiments, mentioned as its exception clause- "Sexual intercourse by a man with his own wife, the 

 
1 Student, BA. LLB., Symbiosis Law School, Hyderabad 
2 Nimeshbhai Bharatbhai Desai v. State of Gujarat,2018 SCC OnLine Guj 732 
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wife not being under 15 years of age, is not rape." 3 Section 376 of IPC provides punishment for rape. 

According to the section, the rapist is to be punished with imprisonment of either description for a term 

which shall not be less than 7 years but which may extend to life or for a term extending up to 10 years 

and shall also be liable to fine unless the woman raped is his own wife, and is not under 12 years of 

age, in which case, he shall be punished with imprisonment of either description for a term which may 

extend to 2 years with fine or with both.4 This section dealing with sexual assault, in a very narrow 

purview lays down that, an offense of rape within marital bonds stands only if the wife is less than 12 

years of age if she is between 12 to 16 years, an offense is committed, however, less serious, attracting 

milder punishment. There is no legal protection available to the wife after she has completed 16 years 

of age. The Domestic Violence Act 5provides civil remedies to what the provision of cruelty already 

gave criminal remedies, while keeping the status of the matter of Marital Rape in continuing disregard. 

Section 3 of the Domestic Violence Act, amongst other things in the definition of domestic violence, 

has included any act causing harm, injury, anything endangering health, life, etc. which may be mental, 

physical, or sexual. Here again, Marital Rape as a form of violence is ignored. The Indian Evidence 

Act also limits evidence to be provided in the case of Marital Rape, as it is not treated as an offense.  

The 172nd Law Commission report had made the following recommendations for substantial change 

in the law with regard to rape, the implementation of which must be given utmost priority. Historically, 

it is to be observed that Marital Rape in India has not been given recognition as a punishable offense 

in India. The Indian Penal Code ('IPC') criminalizes the offense of rape through Section 375. It is a 

definition that is expansive, which includes both sexual intercourse and other sexual penetration such 

as oral sex within the definition of 'rape'. However, Exception 2 of the section excludes the application 

on sexual intercourse or sexual acts between a husband and wife. Thus, under Indian law, a wife does 

not have a remedy under criminal law if her husband rapes her. 

The first report to address the issue of Marital Rape was the 42nd Law Commission Report6. The law 

has been amended various times since this Report hence the importance of this report is merely to 

understand how the Law Commission views Marital Rape. Mainly, there were two important 

suggestions. The Commission first noted that in instances where the husband and wife were judicially 

separated, the exception clause must not apply. The second suggestion made was about the non-

consensual sexual intercourse between women aged between twelve and fifteen. It stated that the 

punishment for such offenses must constitute a separate section and preferably not be termed rape. 

This was because prior to the recent amendments in the IPC, there was a different punishment for rape 

committed by the husband when the wife was between twelve and fifteen. The Law Commission was 

dealt with the validity of the exception clause in the 172nd Law Commission Report7. It was argued 

that when other instances of violence by a husband toward wife were criminalized, rape alone must 

not be shielded from the operation of law. This report sheds light on the interplay between Marital 

Rape and the sanctity of the institution of marriage. A committee constituted under Justice J.S. Verma 

in 2012 advocated for the criminalization of Marital Rape, formed in light of the nation-wide agitation 

that sought to make criminal law more efficient to deal with cases of heinous sexual assault against 

women. 'Report of the Committee on Amendments to Criminal Law’, also known as the ‘J.S. Verma 

Report’, was then submitted by the Committee.8. A two-fold recommendation to this effect was made 

suggesting that Marital Rape ought to be criminalized.  The preliminary recommendation being that 

the exception clause must be deleted, the second suggestion was that "the law must specifically state 

that a marital relationship or any other similar relationship is not a valid defence for the accused, or 

 
3 The Indian Penal Code, 1860 (Act 45 of 1860), s.375 
4 The Indian Penal Code, 1860 (Act 45 of 1860), s.376  
5 The Domestic Violence Act,2005(Act No. 43 of 2005) 
6Law Commission of India, “ 42nd Report on Indian Penal Code” (June 1971) 
7 Law Commission of India, “172nd  Report of Review of Rape Laws” (March 2000) 
8 Justice J.S. Verma Committee, “Report of Committee on Amendments to Criminal Law”, (January 23, 2013). 
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relevant while determining whether consent existed or not and that it was not be considered a 

mitigating factor for the purpose of sentencing"9. This report discussed how the immunity granted in 

case the perpetrator is the husband of the victim stemmed from the out-dated notion of women being 

the property of men and irrevocably consenting to the sexual needs of their husband. It remarked how 

this immunity has been withdrawn in a number of jurisdictions and in the modern concept of marriages 

between equals, such an exception clause cannot stand10.  

In light of this report, the Criminal Law Amendment Bill,2012 11was drafted which replaced the word 

'rape'  with 'sexual assault' in an attempt to widen its scope but the Bill did not contain any provision 

to criminalize Marital Rape. The Amendment Bill, 2012 did not, in fact, take into account the 

suggestions laid down in the J.S. Verma Report.  

The Parliament Standing Committee 12 in its 167th Report reviewed this Amendment Bill of 2012 

which suggested that Section 375 must be suitably amended to delete the exception clause.  However, 

the Committee refused to accept this recommendation citing the reason to be the “entire family system 

will be under greater stress and the committee may perhaps be doing more injustice”.13 The Committee 

further reasoned that sufficient remedies already existed since the family could itself deal with such 

issues and that there existed a remedy in criminal law, through the concept of cruelty as under Section 

498A of the IPC.14Recently, in 2015, this argument was reiterated by the Ministry of Home Affairs in 

reply to a bill proposed by a Member of Parliament which aimed to criminalize Marital Rape15. During 

the ensuing discussion, the Home Minister stated that this was being considered by the Law 

Commission, and any decision would only be taken after the report came out and again in 2016, the 

same reply was given.  Although there are no cases in which the constitutionality of the exception 

clause in Section 375 has been explicitly upheld, there have been many cases where courts have simply 

avoided this question 16and dismissed petitions to strike down this exception clause or have otherwise 

used the exception clause to avoid answering questions as to whether a husband raped his wife.  

There are significant cases that addressed the issue of forced sexual intercourse by the husband on his 

wife, but not for the reason of criminalization of Marital Rape. In Queen Empress vs. Haree Mythee17, 

the Court observed that in the case of married women, rape laws do not apply between husband and 

wife after the age of 15. The Andhra Pradesh High Court in the case of T. Sareetha v. T. Venkata 

Subbaiah  18 held that the Court agrees that "no positive act of sex can be forced upon the unwilling 

persons because nothing can conceivably be more degrading to human dignity and monstrous to the 

human spirit than to subject a person by the long arm of the law to a positive sex Act". But in the case 

as well, the criminalization and recognition of the offense of Marital Rape was not recommended by 

the Court. In Harvinder Kaur v. Harmander Singh 19, the Delhi High Court considered a petition 

challenging the constitutionality of the Restitution of Conjugal Rights. The Court turned a blind eye 

to this form of abuse women would face by subscribing to the theory of ‘marital privacy’. In a judgment 

passed by the Gujarat High Court in the case of Nimeshbhai Bharatbhai Desai vs. State of Gujarat20, 

 
9 Ibid.  
10 Raveena Rao Kallakuru & Pradyumna Soni, ‘Criminalisation Of Marital Rape In India: Understanding Its Constitutional, 

Cultural And Legal Impact’, NUJS Law Review, 11 (2018). 
11 The Criminal Law Amendment Bill,2012 (Bill No.130 of 2012) 
12 Standing Committee On Home Affairs, “One Hundred and Sixty-Seventh Report on The Criminal Law (Amendment) 

Bill,2012”, (December,2015) 
13 Ibid  
14The Indian Penal Code, 1860 (Act 45 of 1860), s.498 A 
15 The Criminal Laws (Amendment) Bill,2014 ( Bill No.28 of 2014).  
16 Nimeshbhai Bharatbhai Desai v. State of Gujarat, 2017 SCC OnLine Guj 1386.  
17 Queen Empress vs. Haree Mythee,(1891) ILR 18 Cal. 49 
18 T. Sareetha v. Venkata Subbaiah, AIR 1983 AP 356 
19 Harvinder Kaur v. Harmander Singh, AIR 1984 Del 66. 
20 Nimeshbhai Bharatbhai Desai vs State of Gujarat 2018 SCC OnLine Guj 732 
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the Court while dealing with the issue of Marital Rape held that due to the non-recognition of Marital 

Rape as a crime under the Indian legal framework, the husband is liable only for outraging the modesty 

and unnatural sex with his wife. The Supreme Court in Independent Thought vs. Union of India and 

Anr 21 has declared the criminalization of sexual intercourse with a minor wife when she is aged 

between 15 and 18 years. But the Honourable Court has did not make any observation regarding the 

Marital Rape of a woman who is above 18 years. 

In Criminal Law, cases of Marital Rape are sometimes considered under existing provisions in the 

India Penal Code. The most relevant provision that is often cited as a viable alternative to actual 

criminalization is Section 498A which specifically deals with cases of cruelty against women. The 

maximum punishment under this Section is only three years with/without fine. The maximum 

punishment for rape is life imprisonment. This major difference in the punishment reinforces cruelty 

cannot in any manner be interchanged with an offense of Marital Rape. Under the provisions of the 

Indian Penal Code, the instances wherein the husband can be criminally prosecuted for an offense of 

Marital Rape are as under: 

1. When the wife is between 12 – 15 years of age, offense punishable with imprisonment upto 2 years 

or fine, or both;22 

2. When the wife is below 12 years of age, offense punishable with imprisonment of either description 

for a term which shall not be less than 7 years but which may extend to life or for a term extending up 

to 10 years and shall also be liable to fine. 23 

3. Rape of a judicially separated wife, offense punishable with imprisonment upto 2 years and fine;24 

4. Rape of wife of above 15 years in age is not punishable.25 

From the civil perspective, women recourse relief under the Domestic Violence Act, 2005 due to the 

lack of other provisions. Section 3 of the Protection of Women from Domestic Violence Act, 2005 

offers civil remedies for crimes against women and this can be stretched to accommodate Marital Rape.  

The act considered Marital Rape as a crime did consider it as a form of domestic violence. This is 

inadequate as it fails to address Marital Rape as a crime.   

The UN Women’s Report in 2011 concluded that 52 out of 179 countries had amended their legislation 

to make Marital Rape a criminal offense. Many countries as of now have either enacted Marital Rape 

laws, repealed Marital Rape exceptions or have laws that do not distinguish between Marital Rape and 

ordinary rape. These countries are Albania, Algeria, Australia, Belgium, Canada, China, Denmark, 

France, Germany, Hong Kong, Ireland, Italy, Japan, Mauritania, New Zealand, Norway, the 

Philippines, Scotland, South Africa, Sweden, Taiwan, Tunisia, the United Kingdom, the United States, 

and Indonesia. Marital Rape is an offense punished under the criminal law in at least 100 countries 

and India is not one of them.26 

In India, the existing provisions fail to address the offense of Marital Rape as a crime. It is even 

excluded from the purview of rape. There is no explanation in the provision for the exclusion of Marital 

Rape that is provided in the exception to Section 375. Since the section talks about consent, it is 

presumed that there is consent as the relationship between the victim and the perpetrator is that bound 

by marriage. However, it may also be possible that this was a legislative decision to exclude the 

 
21Independent Thought vs Union of India and Anr   (2017) 10 SCC 800. 
22 The Indian Penal Code, 1860 (Act 45 of 1860), s.376 (1)  
23 Ibid 
24 The Indian Penal Code, 1860 (Act 45 of 1860), s.376 A  
25 Ibid 
26 Ibid  
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operation of this section from married relationships given the sanctity that this institution has assumed 

in our society. This is probable since there are sections in the IPC where spouses are exempt from its 

application. The reluctance to classify Marital Rape as rape lowers its form to that of a sexual 

misdemeanour. There is a presumption that the consent that operates when a husband and wife live 

together and the differentiation between Marital Rape and other rape, where the former is viewed as 

less serious. Looking at the reasons advanced by the Government and the analysis undertaken by 

various Law Commission reports, there can be understood to be three broad themes in the arguments 

against the criminalization of Marital Rape. The first is concerning the goal of protecting the institution 

of marriage and as an extension, not interfering with it to ensure that the institution remains sacred. 

This is seen in the IPC as well as the Law Commission reports. The second deals with the alternative 

remedies that already exist for a woman to seek recourse through, within the family and in the law 

itself such as Section 498A of the IPC, the Protection of Women from Domestic Violence Act, 2005 

('PWDVA, 2005') and various other personal laws dealing with marriage and divorce. This is used to 

enforce the idea that criminalization is not important because women have existing recourses thereby 

reducing the urgency of the advocacy to criminalize Marital Rape. The third is focussed upon the 

cultural values in India, emphasizing how these values should hamper us from criminalizing Marital 

Rape. 

The Law Commission feared that criminalization of Marital Rape would lead to "excessive 

interference with the institution of marriage but this comes at the stake of mistreatment of women 

under the umbrella of the institution of marriage itself. Here marriage becomes a veil to justify non-

consensual intercourse with a woman. When there is no consent, the sexual act is rape regardless of 

the relationship involved. As for the argument that there already exists provision to address the issue, 

we can observe that these are highly insufficient to provide justice to the victims of Marital Rape. The 

Criminal provisions do not even identify Marital Rape as an offense and the only recourse left is a civil 

remedy of divorce on grounds of cruelty which again does the recognize the nature of the offense of 

Marital Rape as a crime. There is no aspect of the punishment involved. It seems as though Marital 

Rape is justified in India, and considered to be a private affair that must not be interfered with or 

addressed. 

This is a very unfair situation for women across the country. As for the argument that culture prevents 

the criminalization of Marital Rape, it is to be understood that culture has supported unfair acts in the 

past as well, such as Sati which later was resolved and recognized as an unfair crime against women. 

This argument is purely baseless and must not even be taken into consideration. The laws need to 

address the issue and move in public interest without justifying a gruesome act in the name of culture. 

The indifferent attitude towards criminalization of Marital Rape is not restricted to the legislature 

alone; it extends to the judiciary as well, as we have observed above in judgments rendered by it. The 

judiciary needs to fulfil its duty of providing justice to the victims of Marital Rape and must stop 

shying away from recognizing Marital Rape as an act that must be condemned and not justify it further. 

It must contribute to social justice and stop harbouring rapists who commit rape under the protection 

of the word 'marriage'. 

It is also observed that the protection of Section 375 of the IPC from the victims of the crime of rape 

only on the basis of their marital status is irrelevant for the purposes of legislation and thus fails the 

test of classification under Article 14.  This manner of exemption of Marital Rape violates Article 21 

which embodies the 'right to life and personal liberty'. This is an obvious and blatant violation of this 

Article. The marital exemption to rape violates the right to privacy, right to bodily self-determination 

and right to good health, the embodiment of Article 21 recognized as an integral part of the right to 

life and personal liberty. 

It is very evident that the offense of Marital Rape has not been defined or recognized under the existing 

legal provisions of the country. Marital Rape does indeed remain an 'undefined crime' and existing 
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legal provisions do in fact fail to address the Marital Rape as an offense, as a result of which no 

punishment is possible. This blatant ignorance of law proves to be of great injustice to women. The 

Indian legislators need to move ahead and legislate laws that criminalize Marital Rape. Apart from 

making laws, their proper implementation is also to be given utmost importance. In conclusion, Marital 

Rape still remains an undefined crime in India, and it must be properly addressed as a criminal offense 

in India and should be made punishable.   
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MILITARIZATION OF OUTER SPACE  

- Sravani K. & Guna Sekhar K.1 

 

ABSTRACT 

The present article is dealing with militarization issues in outer space. The author also dealt with the 

present law is suitable for dealing the issues which are coming up in day to day life and is there a 

need for new law and the need for control of arms in the outer space. 

 

MILITARIZATION OF OUTER SPACE ISSUES 

The wars in outer space are part of science fiction books and movies, but because of the recent advances 

in technology, they have now transformed from fiction into a grave reality.2Article 1(a) of outer space 

treaty defined the term outer space as the “space beyond the elevation of approximately 100km above 

ocean level of the Earth”. The use of the word approximately created lacking in giving a clear and 

distinctive definition of outer space. The “disputable definition” is removed from the second draft of 

the Treaty in order “to be addressed in the future, if necessary.” 3 The militarization of space is the 

most dangerous one in the arms race and it is closer to the brink of nuclear war and undermines stability 

in international relations by accelerating arms race in space. Like almost all atomic activities in space 

has a conceivable military connotation. Any rocket can carry a warhead. For example, an aircraft or 

seacraft can go to war, so peaceful space transportation will always remain convertible into warcraft. 

Military and non-military uses are interwoven to a great extent at present scenario4. 

This militarization started from the time when the importance is given to achieving feats like the launch 

of Sputnik I and Explorer I in outer space5. During the early sixties, outer space was commonly used 

as the field of a power struggle between the Superpowers as it was expected to become the pivotal 

element of all military power.6Especially in the 1980s and continuing until the end of the Cold War, 

many efforts were made to militarise outer space. During the 1980s Israel initiated its military space 

program and also helped South Africa to develop its own.7 

 

THE NEED FOR CONTROL OF ARMS IN OUTER SPACE 

Emphasizing particularly this point, in a plea for disarmament at the United Nations General 

Assembly, what the Soviet Premier Khrushchev said is truer today.8 

 
1 Students, BA. LLB., National Law University, Visakhapatnam 
2 Blair Stephenson Kuplic, the Weaponization of Outer Space: Preventing an Extraterrestrial Arms Race, 39 N.C.J. Int’l L. 

& Com. Reg. 1123 (2014).    
3 Reaching Critical Will, http://reachingcriticalwill.org/resources/fact-sheets/criticalissues/5448-outer-space (last visited 

Sep. 21, 2019). 
4 Supra note 8. 
5 Id. 
6Leon Lipson and Nicholas de B.Katzenbach, Report to the National Aeronautics and Space Administration in the United 

States Senate, Legal Problems of Space Exploration, p. 807. 
7 Mayer, Short Chronology of Spaceflight, p. 24-25, (2011). 
8 General and complete disarmament would also create completely new opportunities for the assistance of states whose 

economies are at present still underdeveloped and stand in need of cooperation from more advanced countries. Even if only 

a small part of the resources released by the cessation of military expenditure on the part of the Great Powers were devoted 

to assisting such states, this would literally usher in a new epoch in the economic development of Asia, Africa and Latin 

America. United Nations, General Assembly Official Records, Fourteenth Session, 799th meeting (September 18, 1959). 
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The US is using 122 satellites for the military purpose and that is the highest number of satellites used 

by any country for military purpose,9 and the Defense Department states that the U.S. National Space 

Policy “seeks to maintain and enhance the strategic national security advantages afforded to the United 

States by the use of outer space.”10Russia is using 76 military satellites. The remaining 85 satellites 

with military capabilities belong to Pakistan, India, Germany, France, Chile, Italy, Spain, Israel, 

Australia, Taiwan, and the United Kingdom, the United Arab Emirates.11Even though the majority the 

spenders on the military satellites are Russia and the United States, spending on military space 

programs is rapidly increasing around the world.12 

China is evolving rapidly as a space power and joined ranks with the Russia and United States when 

its manned Shenzhou-9 spacecraft was successfully docked with its Tiangong-l the orbiting space 

lab.13  This was part one of the ambitious Chinese space program, which the New York Times reports 

is “essentially military,” stating that “Its every function is designed to carry out a military objective or 

one that improves the welfare of the state.”14On January 11, 2007, China tested an ASAT missile and 

it was successful in destroying a weather satellite of china which is orbiting at an altitude of 500 miles, 

and it was the same altitude of many U.S. spy satellites orbit.15 

In outer space India has become a growing power, announcing that it must “optimize space applications 

for military purposes,” pointing out that “The Chinese space program is expanding at an exponentially 

rapid pace in both offensive and defensive content.”16In August 2013 India has launched its first 

military satellite.17Japan has removed a ban on the use of Japan’s space assets for the military purpose 

by passing legislation and authorized military use in 2008.18With the help of Russia, Iran has launched 

its first satellite in 2005 and that satellite is capable enough to spy on Israel.  

As Lyall and Larsen19 observe: When a country starts to proclaim unilateral power to weaponize outer 

space with the implied danger of the use of those weapons, remaining states will use that practice to 

proclaim their own unilateral power. Should this happen, the “point of no return” referred to by 

President Eisenhower in 1960 might be grasped earlier than expected. 

Likewise, every state would take inspiration from others and start launching satellites solely for 

military purposes which creates an arms race. There is will be a mix of countries and the militarization 

of outer space become worse than ever if this continues and affects the living on earth. So we have to 

feel the need to control arms race now otherwise it will be too late and should take measures, to avoid 

arms contest in outer space, like amending the Outer Space Treaty, framing a New Treaty, Political 

 
9 Union of Concerned Scientists, Ucs Satellite Database, http://www.ucsusa.org/nuclear-weaponsand 

globalsecurity/solutions/ space weapons/technical issues/ucs-satellite-database.html (last visited Sep. 07, 2019). 
10 Department Of Defense, National Security Space Strategy, 

https://www.dni.gov/files/documents/Newsroom/Reports%20and%20Pubs/2011_nationalsecurityspacestrategy.pdf (last 

visited Sep. 09, 2019). 
11   Id. at 52. 
12 U.N. Press Release, GA/SPD/512, http//www.un.org/News/Press/docs/2012/gaspd512.doc.htm., (last visited Sep. 07, 

2019). 
13 Id. at 10. 
14 Douglas MacKinnon, Space, the Missing Frontier, http://campaignstops.blogs.nytimes.com/2012/07/04/space-the-

missing-frontier (last visited Sep. 06, 2019). 
15 Id. at 10. 
16David R. Sands, China, India Hasten Arms Race in Space, http://www.washingtontimes.com/news/2008/jun/25/china-

india-hasten-armsrace-in-space/#ixzz2qhciVLNu, (last visited Sep. 10, 2019).  
17 BBC News, India Launches First Defence Satellite GSAT-7, http://www.bbc.com/news/world-asia-india-23894646 (last 

visited Sep. 17, 2019). 
18 Id. at 39. 
19Lyall and Larsen Space Law 532. 
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Feasibility of a New Treaty or Amendment to the Outer Space Treaty, Enhancing Customary 

International Law.20 

 

THE NEED FOR THE NEW LAW IN OUTER SPACE 

There are many deficiencies in the current legal regime. In the outer space, nuclear weapons were the 

only threat when the Treaty on Outer Space was signed.21 Technology has greatly evolved since then, 

and the weapons pose equally significant threats to global security. However, the Treaty is not good 

enough to confrontation the new technologies in its current, outdated state.22Along with the fact that 

Outer Space Treaty was formulated when the weapons in availability today were not predictable, the 

Outer Space Treaty has written ambiguities that do not easily give themselves to one consistent 

interpretation23. The significance of the Treaty was weakened by the conflicting interpretations of the 

Treaty’s crucial terms. This made the Treaty weak in limiting the weaponization of the Outer Space.24 

There are instances where attempts are there to frame a law for all. Following the completion of the 

most recent ASAT tests, China and Russia decided to come together and propose a draft for a new 

space Treaty. In March 2008 they proposed a draft Treaty, whose title was “Treaty on the Prevention 

of Placement of Weapons in Outer Space, the Threat or Use of Force against Outer Space Objects.”25 

The drafters of the PPWT in its Preamble, recognize the right of every nation to generously explore, 

use outer space and by implication that the existence of arms in space might threat the rights of others.26 

They also note that outside space ought to be reserved as a sphere outside any military confrontation, 

thus assuring the survival of satellites27. Finally, the importance of the commitments achieved through 

PAROS for the proper use of space by all nations is also recognized.  

Another issue is relating to verification which has been almost synonymous to the effort to control an 

arms race at a global level ever since the World War II. This kind of verification was first proposed by 

France 1978 stating that the creation of an International Satellite Monitoring Agency (IMSA)28 for the 

purposes of verifying the progress of arms control and disarmament agreements,29 a suggestion which 

was most welcome by the academic community.30 Despite the positive reaction of the academic world 

and the fact that nothing in space law in particular and the international law, in general, prevent the 

establishment of such an international monitoring organization, the French proposal was dropped, as 

the USA considered the project financially unattractive, with the USSR making no comments at the 

 
20 Id. at 10. 
21Alex B. Engelhart, Common Ground in the Sky: Extending the 1967 Outer Space Treaty to Reconcile US. and Chinese 

Security Interests, 17 PAC. RIM L. & POL’Y J. 133, 143 (2008). 
22See Adam G. Quinn, The New Age of Space Law: The Outer Space Treaty and the Weaponization ofSpace, 17 MINN. 

J. INT’L L. 475, 487 (2008). 
23 Id. at 10. 
24 Adam G. Quinn, The New Age of Space Law: The Outer Space Treaty and the Weaponization of Space, 17 MINN. J. 

INT’L L., 489 (2008). 
25 Draft Treaty on the Prevention of Placement of Weapons in Outer Space, the Threat or Use of Force against Outer Space 

Objects, www.reachingeriticalwill.org/ political/cd/papers08/1session/Febl2%2ODraft%20PPWT.pdf, (last visited Sep. 

17, 2019). 
26 Id. 
27 Isavella Maria Vasilogeorgi, Military Uses of Outer Space: Legal Limitations, Contemporary Perspectives, 39 J. SPACE 

L. 379, 452 (2014).   
28G.A. Devoted to Disarmament, French Proposal for Establishment of Int’l Satellite Monitoring Agency (ISMA), U.N. 

Doc. A/S-10/AC.1/7 (1978). 
29Ram Jakhu & Riccardo Trecroce, International Satellite Monitoring for Disarmament and Development, 5 ANNALS AIR 

& SPACE L. 509, 511 (1980). 
30He Qizhi, Space Arms Control and International Verification, in AN ARMS RACE IN OUTER SPACE, 

PROCEEDINGS OF A SYMPOSIUM 119-125 (McGill University 1985). 



 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue I | January 2020                                                     

 

Page | 175  

 

time.31 This was again included in European soft law without any binding effect. Along with this the 

most important provisions of the ABM Treaty and SALT-I is that prohibiting any meddling with 

“national technical means” of other parties, used for Treaty compliance verification purposes.32 

The outer space should also be created like Antarctica which is an instance of an untaken area that was 

planned to keep free of military actions and claims of dominion. Since few military-technical 

advancements were already positioned in outer space by the time of Treaty of Outer Space, and 

majority military actions in outer space have taken place immensely without any opposition, it would 

be impossible to come to a conclusion that the legal regime for Antarctica can be compared to the outer 

space for the purpose of the customary international law33. The legal regime of the outer space is more 

concerned about the sovereignty and focused less on the peace, this was pointed out by Harper since 

the nations have exclusive dominion over and the right to attack other nation’s aircraft situated above 

the country’s territory.34 When outer space was analogized to airspace law that would definitely give 

nations the right to attack a satellite if their orbit crossed over the area above the nation’s territory. By 

this analogy, not just the placement of, but the usage of anti-satellite arms positioned in the outer space 

would also be legalized., which opposes the usage of outer space for “peaceful purposes,” irrespective 

of whether nonviolent purposes is interpreted to mean non-aggressive or non-military35. Hence, this 

analogy is unreliable not just with prior country activities, but the Outer Space Treaty itself. 

So there is a dire requirement of having a new law applying for countries at international level and 

also national legislation in line with the former one for controlling the race of arms in outer space 

which in turn protects living on earth. 

 

 
31Diederiks-Verschoor, Isabella H. Ph. Diederiks-Verschoor & Vladimir. Kopal, An introduction to space law, 138 (Kluwer 

Law International 2008). 
32 Draft Treaty on the Prohibition of the Stationing of Weapons of Any Kind in Outer Space, art.4, Jan. 15, 1982, A/36/97 

CD/274. 
33 Id. at 39. 
34Brian Wessel, The Rule of Law in Outer Space: The Effects of Treaties and Nonbinding Agreements on International 

Space Law, 35 HASTINGS INT’L & COMP. L. REV. 289, 292 (2012). 
35 Id. at 10. 
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MITIGATING OCEAN ACIDIFICATION - AMENDMENTS IN WATER 
ACT, 1974 AND AIR ACT, 1981 

- Risha Kulshrestha1 

 

ABSTRACT 

Ocean acidification is not a new phenomenon. It is a recently recognised phenomenon and, just like 

climate change, ocean acidification is the consequence of an increase in the amount of carbon 

dioxide emissions in the atmosphere. As the concentration of carbon dioxide rises, the oceans 

directly assimilate carbon dioxide and automatically become more acidic. This poses a huge concern 

for calcifying organisms such as shellfish and corals. Any negative impacts caused to organisms at 

this level will have far-reaching consequences for biodiversity, food, employment and economic 

activity across the globe. This research paper is a doctrinal one with a two-fold aim. Firstly, it will 

examine whether the current international regulatory framework can provide adequate protection 

from the negative effects of ocean acidification. An analysis of the existing international regimes 

reveals that they address the issue at a very tangential level and this may lead to suboptimal 

environmental protection which maybe below the level which is required currently. Secondly, this 

paper will propose amendments in the Air Act, 1981 and Water Act, 1974 in order to fasten the 

process of mitigation of ocean acidification. This research will be limited to the laws applicable 

within the territory of India. International conventions apart from United Nations Convention on the 

Law of the Sea, 1982 and United Nations Framework Convention on Climate Change, 1992 have not 

been discussed. This paper concludes that amendments in Air Act and Water Act would provide the 

most appropriate step to avoid the negative effects associated with the phenomenon. 

Keywords: Air Act, carbon dioxide, ocean acidification, water act 

 

INTRODUCTION 

The increasing amount of carbon dioxide in the atmosphere has severe impacts not only on the quality 

of air, but also on the quality of water as well. This is because the carbon dioxide in the gets assimilated 

into the water of oceans. Due to this, the concentration of carbon dioxide in the ocean increases, thereby 

making it more and more acidic. Increase in the amount of carbon dioxide results into the formation 

of carbonic acid in ocean which impacts the survival of coral reefs. These account for one of the many 

severe negative impacts of ocean acidification. Ocean acidification is the long-term increase in ocean 

acidity, caused by ocean’s uptake of anthropogenic carbon dioxide from the atmosphere. It is the 

addition of massive amounts of carbon dioxide to the atmosphere and ocean as a result of 

anthropogenic emissions from fossil fuel use which changes the ocean chemistry by increasing acidity 

while lowering the ocean Ph.2 

The problem of ocean acidification leads to a number of negative impacts.3 As already mentioned 

before, the calcium carbonate skeletons of many ecologically important groups of marine organisms 

may actually start to dissolve. This includes the deterioration of coral reefs. The quality and diversity 

of marine habitat are also reduced.  Any variations in the functioning of these organisms as a result of 

ocean acidification have significant consequences for ecosystem functioning. This is because 

 
1 Student, BA. LLB., Christ University, Bangalore 
2Macko A. Stephen, et al., “Potential Global Economic Impacts of Ocean Acidification”, Centre for oceans law and policy 

20, 80 (2017)  
3Id 

https://brill.com/search?f_0=author&q_0=Stephen+A.+Macko
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disruptions at such lower level of food chains may lead to the collapse of the eco-system as a whole. 

The disruption of food chain will be detrimental to not only the animal and plant kingdom, but also to 

the humans as well.4There will be changes in solubility of calcium carbonate (the material of shells 

and hard skeletons in many marine organisms), stimulation of photosynthesis due to increases in the 

concentration of aqueous CO2 and bicarbonate ions, and disturbance of the acid-base balance of 

animals because many physiological processes require the pH in body fluids and within cells to be 

regulated within narrow limits.5These effects may have repercussions far beyond changes in 

abundance of individual species potentially leading to reorganizations of whole ecosystems and 

affecting the ocean’s ability to export carbon through biological mechanisms. 

The emerging problem of ocean acidification provides a clear signal that we need to think and act 

differently about our stewardship of the ocean, its resources, and the services it provides to society. 

No longer can we afford to address environmental problems in the ocean on a reductionist, case-by-

case basis, because the number of problems requiring attention has grown so large that the problems 

now are stacked one on top of another. Moreover, many of these problems are growing rapidly; for 

example, the contemporary rate of ocean acidification exceeds that at any time in the past 300 million 

years.6 

This paper will deal with two broad questions. The first question is whether the current international 

regulatory framework is sufficient enough to provide adequate protection from the negative effects of 

ocean acidification? The second question is, if this regulatory framework does not provide adequate 

protection, what amendments can be brought in the domestic laws of India concerning ocean 

acidification to better address the issue? While dealing with these questions, this paper will firstly 

provide an introduction to ocean acidification and its effects on marine biology and ecosystems. 

Secondly, it traces the international law and policy applicable to the issue, and examines the extent 

that these existing mechanisms can adequately address ocean acidification. Finally, this paper provides 

suggestions with regards to amendments which can be introduced in the Water Act, 1974 and Air Act, 

1981to provide better protection from the negative effects of the phenomenon. 

 

CURRENT INTERNATIONAL FRAMEWORK 

The need to mitigate and adapt to ocean acidification has been highlighted in recent UN General 

Assembly resolutions, and new Sustainable Development Goals agreed to in 2014 include a specific 

political target to minimize and address the impacts of ocean acidification including through enhanced 

scientific cooperation.7 The Informal Consultative Process (ICP) in 2013 addressed ocean 

acidification.8 The General Assembly in its oceans and law of the sea resolutions encouraged the states 

and competent international organizations and other relevant institutions, individually and in 

cooperation to urgently pursue further research on ocean acidification and to increase national, regional 

and global efforts to address levels of ocean acidity and the negative impact of such acidity on 

vulnerable marine ecosystems, particularly coral reefs. Based on findings of the IPCC on ocean 

acidification, it expressed concern over the substantial risks to marine ecosystems, especially polar 

 
4 Scott C. Doney et al., Ocean Acidification: The Other CO2 Problem, 6 WASH. J. ENVTL. L. & POL'Y 213 (2016). 
5 Robin Kundis Craig, Oceans and Coasts, Climate Change, Public Health and the Law, Michael Burger, Cambridge 

University Press  (2018) 
6 Terrie Klinger, Jan Newton, Ocean Acidification as a Problem in Systems Thinking, 6 WASH. J. ENVTL. L. & POL'Y 

208 (2016).     
7  Target 14.3 as agreed to by the Open Working Group on Sustainable Development Goals in its Outcome Document 

(2014), submitted for consideration by the 68th session of the UN General Assembly. Available 

http://www.sustainabledevelopment.un.org 
8 Climate change and ocean acidification in an ocean and law of the sea context, Mr. Vladimir Jares, Deputy Director 

Division for Ocean Affairs and the Law of the Sea Office of Legal Affairs 

http://www.sustainabledevelopment.un.org/
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ecosystems and coral reefs, and the potentially detrimental consequences for fisheries and livelihoods. 

Also, general assembly expressed concern over the increase in the acidity of ocean surface waters since 

the beginning of the industrial era and urged to make significant efforts to tackle the causes of ocean 

acidification. 

The resolution of General Assembly only raised concerns with respect to ocean acidification. It did 

not provide any feasible solutions to the existing problem.  It just encourages institutions and 

organizations to undertake research on ocean acidification. Instead of suggesting research, it should 

have talked about providing funds to such organizations and institutions for the purpose of undertaking 

the said research. In order to get support from local, national, international and global level for curbing 

ocean acidification, firstly, awareness should be spread regarding this problem because majority of the 

people are not aware of this issue.9 The knowledge of this issue exists only at a superficial level, 

especially in India10. So, before this issue magnifies, steps are definitely required to be taken and for 

that, the people have to be sensitized about this issue. 

In the year 1982, United Nations Convention on Law of the sea11 was passed which was a result of the 

third United Nations Conference on Law of the sea, which took place between 1973 and 1982. Article 

19412 of the convention provides for necessary measures to be taken by states to prevent, reduce and 

control pollution of the marine environment.This convention imposes a duty on ratifying states to 

protect and preserve the marine environment by adopting laws and regulations to prevent, reduce and 

control pollution of the marine environment.13 However, it is an umbrella term which lacks many 

details and specifications. The UNCLOS defines the rights and responsibilities of nations with respect 

to their use of the world's oceans and establishes guidelines for businesses, environment, and 

management of marine natural resources. So, environment and marine resources are just a part of this 

convention. It does not exclusively talk about environmental degradation of oceans and marine 

resources. Pollution of marine ecosystem through atmosphere has not been taken into consideration. 

 Only promotion and co-operation are not enough to mitigate the problem. The steps which are 

mandatorily needed to be taken by the ratifying parties need to be delineated. In addition to this, strict 

penalties which can be imposed in case of default should also be clearly mentioned. 

The United Nations Framework Convention on Climate Change14 was passed in the year 1992 and 

was designed to address global carbon emissions. Art. 4(d)15of the convention requires the parties to 

promote sustainable management and cooperate in the conservation and enhancement of sinks and 

reservoirs. Just like UNCLOS, it does not list out any measures to be taken by the ratifying parties. It 

exists on a very superficial level. Since India is not a part of this convention, this convention cannot 

be used as a tool to reduce ocean acidification. However, it has the potential to be beneficial at a global 

level only if it becomes more specific with respect to the measures which need to be taken and it 

imposes penalty on the defaulting nations. 

 

 
9 Yangmay Downing, Ocean Acidification and Protection under International Law from Negative Effects: A Burning Issue 

amongst a Sea of Regimes, 2 CAMBRIDGE J. INT'L & COMP. L. 242 (2013).     
10 Mahesh Chandra,  Environmental Concerns in India: Problems and Solutions, 15 J. INT'L BUS. & L. 1 (2015). 
11 Hereafter referred to as UNCLOS 
12Art.194, UNCLOS - States shall take all measures necessary to prevent, reduce and control pollution of the marine 

environment. 
13 Law and Policy Approaches to Address Ocean Acidification, Kathryn Mengerink, Director, Ocean Program 

Environmental Law Institute, www.eli-ocean.org 
14 Hereafter referred to as UNFCCC 
15Art. 4(d)- All Parties shall: “…are required to promote sustainable management, and promote and cooperate in the 

conservation and enhancement, as appropriate, of sinks and reservoirs….” 

http://www.eli-ocean.org/
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PROPOSED AMENDMENTS IN WATER (PREVENTION AND CONTROL OF 

POLLUTION) ACT, 1974 

Water (Prevention and Control of Pollution) Act, 197416, was passed with the aim of prevention and 

control of Water Pollution in India. The government formulated this act in 1974 to prevent the pollution 

of water by industrial, agricultural and household wastewater that can contaminate our water sources. 

It is designed to assess pollution levels and punish polluters. The Central Government and State 

Government have set up pollution control boards to monitor water pollution. The preamble of the act 

states that the goal of this act is to prevent and control water pollution and the maintainer restore the 

wholesomeness of water. What should be added to this goal is restoration and maintenance of 

chemical, physical and biological integrity of both, freshwater as well as marine water bodies. The 

biggest lacuna of this statute is that it fails to cover the pollution and degradation of marine water 

resources. Section 2(e)17 of the Water Act provides the definition of pollution. As per this definition, 

ocean acidification should also come within the ambit of water pollution. This is because of three 

reasons. Firstly, there is alteration of the physical, chemical or biological properties of water. Secondly, 

there is discharge of gaseous substance into water, both directly and indirectly. Lastly, it renders such 

water harmful to public health or to domestic, commercial, industrial, agricultural uses and it severely 

impacts the life and health of animals or plants or of aquatic animals. However, this is not even a single 

provision in the act which clearly discusses about this issue primarily.  

Functions of Central Pollution Control Board are laid down under section 16(g)18. Firstly, it does not 

mandate the central pollution control board to perform all the functions. It is up to the discretion of 

central pollution control board to execute a particular function or not. The situation becomes a little 

dicey here as already there is lack of awareness among people regarding ocean acidification. So, if 

appropriate steps are not taken now, the problem may escalate and reach to a point where it will be 

extremely difficult to bring it under control. Therefore, the execution of all the functions should be 

mandated. In addition to this, the central pollution control board should establish water quality 

standards that set out water quality goals for each water body. These standards will serve as basis for 

regulation of water pollution. These standards can be used to gauge the extent that ocean acidification 

is impairing water quality.19 

Section 17 of the Act talks about functions of the State Pollution Control Boards. Clause (2)20 talks 

about setting up of laboratories whose primary function shall be analysis of the samples of water taken 

from various sources. In addition to this, the State Pollution Control Boards of coastal states should 

assess those parts of the ocean which fall within their jurisdiction and must prepare a list of those areas 

which do not meet the water quality standards set by CPCB in Sec. 16(2)(g).This can be done on an 

annual basis. States not meeting the water quality standards should be made to adopt preventive 

measures such as reduction of carbon emission in the atmosphere which is one of the primary source 

 
16 Hereafter referred to as Water Act 
17 S.2 - "pollution" means such contamination of water or such alteration of the physical, chemical or biological properties 

of water or such discharge of any sewage or trade effluent or of any other liquid, gaseous or solid substance into water 

(whether directly or indirectly) as may, or is likely to, create a nuisance or render such water harmful or injurious to public 

health or safety, or to domestic, commercial, industrial, agricultural or other legitimate uses, or to the life and health of 

animals or plants or of aquatic organisms 
18 Central Board may perform all or any of the following functions, namely, - “…lay down, modify or annul, in consultation 

with the State Government concerned, the standards for a stream or well: PROVIDED that different standards may be laid 

down for the same stream or well or for different streams or wells, having regard to the quality of water, flow characteristics 

of the stream or well and the nature of the use of the water in such stream or well or streams or wells…” 
19Miyoko Sakashita, Curbing CO2 Pollution: Using Existing Laws to Address Ocean Acidification, Climate Change Impacs 

on Ocean Acidification, 31, Oxford University Press  (2015) 
20The Board may establish or recognise a laboratory or laboratories to enable the Board to perform its functions under this 

section efficiently, including the analysis of samples of water from any stream or well or of samples of any sewage or trade 

effluents. 
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or air pollution, thereby leading to ocean acidification. Each State Pollution Control Board must 

establish total maximum daily load of pollutant that the ocean can receive and still attain water quality 

standard. This will ensure that economic development is not hampered while ensuring environment 

protection. By limiting the amount of pollutants that can be discharged in the ocean, the water will still 

be fit for consumption by humans and most importantly, aquatic plants and animals. Section 42 talks 

about the penalties which can be imposed in case of any default. In furtherance of the water quality 

standards set under section 16(g), state government of the states not meeting the water quality standards 

established by CPCB must be punished with a fine deemed fit by the CPCB. This will serve two 

purposes. Firstly, it will make the state government of various states directly liable for breach of duty 

on behalf of pollution control boards of those respective states. Secondly, a greater amount of fine 

imposed on the state government will ensure that such deviations from the water quality standards do 

not take place again. The state boards will therefore be made answerable to state government for their 

acts. Thus, they will be more careful while assessing the water quality and allowing establishment of 

various factories and industries which are a source of ocean acidification.  

However, there are certain limitations associated with these proposed amendments. There is Paucity 

of long-term monitoring data. In many places, information may not be available for preparing the list. 

In addition to this, there is lack of clear methods for evaluation of ocean acidification against water 

quality standards. These limitations highlight the lack of technical know-how with respect to control 

of ocean acidification. Long-term monitoring data is required because ocean acidification does not 

take place immediately. It is a long process which takes place over a span of many years. Therefore, 

long-term monitoring data is required to track the developments in this field. The benefits of these 

amendments are that listing process will make ocean acidification, a priority for water quality 

management under the Act.They will Help in directing resources and funding to address ocean 

acidification and in identifying hot spots as well as potential areas which are likely to be affected in 

future. This will in turn help in preventing ocean acidification in those places which may be affected 

in future. 

 

PROPOSED AMENDMENTS IN AIR (PREVENTION AND CONTROL OF POLLUTION) 

ACT, 1981 

The Air (Prevention and Control of Pollution) Act, 198121is a comprehensive legislation with more 

than fifty sections. It makes provisions, for Central and State Boards, power to declare pollution control 

areas, restrictions on certain industrial units, authority of the Boards to limit emission of air pollutants, 

power of entry, inspection, taking samples and analysis, penalties, offences by companies and 

Government and cognizance of offences etc. The main aim of the Act is to provide for the prevention, 

control and abatement of air pollution and to establish central and State Boards with a view to 

implement the Act. It also aims to confer on the Boards the powers to implement the provisions of the 

Act and assign to the Boards functions relating to pollution. 

The primary cause of ocean acidification is increasing atmospheric concentrations of CO2. In order to 

understand how increasing atmospheric carbon dioxide concentrations, lead to more acidic ocean 

waters, the chemical relationships between the atmosphere and the surface of the ocean must be 

examined. Carbon dioxide in the air dissolves in surface waters of the ocean, creating carbonic acid. 

This carbonic acid can break down, releasing hydrogen ions and bicarbonate ions. The hydrogen ions 

are an acidic component that lowers the Ph of seawater.22 Over time, this will impact the availability 

of carbonate in the water, which is a key building block in the skeletons of many marine animals, 

 
21 Hereafter referred to as Air Act 
22 Rachel Baird, Meredith Simon, Tim Stephens, Ocean Acidification: A Litmus Test for International Law, 2009 CARBON 

& CLIMATE L. REV. 459 (2009). 
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including plankton and shellfish. This means that increasing concentration of carbon dioxide in the 

atmosphere will increase ocean acidification. Conversely, if atmospheric carbon dioxide 

concentrations were to decline, the ocean would slowly become less acidic.23 

Section 16(2) talks about the functions of State Pollution Control Board. Clause (h) obligates the state 

pollution control board to lay down standards for air quality. Again, just like the functions of pollution 

control boards under Water Act, these functions need not be mandatorily performed by the board. So, 

firstly it should be made a compulsion to perform these functions. Then, separate standards for 

emission of Carbon dioxide should be laid down. Although there are many other sources of ocean 

acidification such as sulphur dioxide precipitation, hypoxia, eutrophication and emission and runoff 

from the application of acidic fertilizer.24 However, these are secondary ones. The primary one is still 

the increasing amount of anthropogenic carbon dioxide in the atmosphere. Therefore, setting separate 

standards for emission of carbon dioxide will keep a check on the amount of carbon dioxide in the 

atmosphere and will help in reducing ocean acidification.  

Section 28 of the Air Act, 1981 pertains to setting up of state air laboratories. There is no mention of 

any system which needs to be adopted by these laboratories. So, a technology enforcing system should 

be adopted. Firstly, all available control technologies should be identified. Then the technically 

infeasible control options should be eliminated. The remaining control options should be ranked on 

the basis of utility. The site-specific factors that may limit the ability to use the highest ranked options 

should be evaluated and thereafter, the best available control technology should be selected.   

Under section 3825 and 3926 of the Air Act, various penalties have been discussed. The amount of 

rupees ten thousand or five thousand, as the case may be, appears to be very minimal as compared to 

the capital of big industries which emit carbon dioxide. Therefore, industries not meeting the emission 

standards established by state pollution control board must be punished with a fine proportional to the 

magnitude of the establishment. In case of continuous violation, industries must be shut down. 

This again leads to an issue. In case where industries not meeting the emission standards are shut down 

because of continuous violation, the issue of violation of fundamental right of freedom of trade and 

profession (Art. 19(1)(g)) might arise.Article 51-A (g) of the Constitution of India says that “It shall 

be duty of every citizen of India to protect and improve the natural environment including forests, 

lakes, rivers and wild life and to have compassion for living creatures.” Article 48 -A of the constitution 

says that “the state shall endeavor to protect and improve the environment and to safeguard the forests 

and wild life of the country”. 

In the case of Abhilash Textile Mill v. Rajkot Municipal Corporation27, the court stressed upon the 

fundamental duty of citizens to protect environment (Art. 51A(g)). The court was of the view that the 

petitioners cannot assert fundamental right, to carry on business without any regard to the fundamental 

duty. Restrictions under art. 19(6) are in the interest of the general public and constitutionally valid. In 

such cases of conflict between environment protection and right to trade and profession, environment 

 
23 Margaret E. Peleso, Using the Clean Air Act to Address Ocean Acidification, Climate Change Impacts on Ocean 

Acidification 46, Oxford University Press (2015) 
24 R. P. Kelly, et al., Mitigating Local Causes of Ocean Acidification with Existing Laws, Science, New Series Vol. 332, 

No. 6033 1036, 1037 (2011)  
25 Imprisonment for a term which may extend to three months or with fine which may extend to ten thousand rupees or 

with both. 
26Whoever contravenes any of the provisions of this Act or any order or direction issued thereunder, for which no penalty 

has been elsewhere provided in this Act, shall be punishable with imprisonment for a term which may extend to three 

months or with fine which may extend to ten thousand rupees or with both, and in the case of continuing contravention, 

with an additional fine which may extend to five thousand, rupees for every day during which such contravention continues 

after conviction for the first such contravention. 
27AIR 1998 Guj 57 
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protection must be given priority over trade and profession. Article 2128 has received liberal 

interpretation from time to time after the decision of the Supreme Court in Maneka Gandhi vs. Union 

of India29. Right to environment, free of danger of disease and infection is inherent in the purview of 

Article 21. Right to healthy environment is important attribute of right to live with human dignity. The 

right to live in a healthy environment as part of Article 21 of the Constitution was first recognized in 

the case of Rural Litigation and Entitlement Kendra vs. State30. It was the first case of this kind in 

India, which dealt with issues relating to environment and ecological balance in which Supreme Court 

directed to stop the excavation (illegal mining) under the Environment (Protection) Act, 1986. In M.C. 

Mehta vs. Union of India31, the Supreme Court treated the right to live in pollution free environment 

as a part of fundamental right to life under Article 21 of the Constitution. The law under Article 

19(1)(g) does neither approve nor tolerate any sort of trade, occupation, business which it feels will 

lead to destruction of property and life. Also, it does not permit carrying on of any activities which 

damage the health and safety of society. 

Therefore, in case of any conflict between right to clean and safe environment and freedom of trade 

and profession, right to clean environment must be given preference. 

 

CONCLUSION 

After analysis of Air Act, 1981 and Water Act, 1974, it is safe to conclude that the amendments in the 

existing legislations are possible and feasible. Time consuming new legislation to control ocean 

acidification need not be drafted. Also, the State Pollution Control Boards have more important role 

to play rather than the Central Pollution Control Board. This is because not all states face this issue of 

ocean acidification. The coastal states are at a higher risk. Therefore, it is the state pollution control 

boards which have a bigger onus upon them while dealing with mitigation of ocean acidification. The 

central pollution control boards have secondary role to play. Further, amendments in Air Act should 

be given priority because controlling the level of carbon dioxide is the first step for reducing ocean 

acidification. The levels of carbon dioxide can only be controlled by way of amendments in the Air 

Act or when the State Pollution Control Boards and Central Pollution Control Boards authorized under 

Air Act take appropriate measures necessary for the reduction and prevention of ocean acidification. 

Amendments in Water Act should be initiated only after the amendments in Water Act have been 

made. Although the current actions proposed to be taken under Air Act and Water Act to curb carbon 

dioxide emissions may slow down the increase in atmospheric carbon dioxide concentrations and 

thereby limit some future acidifying deposition, the most protective tool available under these Acts 

would be the establishing of water quality standards that set out water quality goals for each water 

body and the separate standards for emission of Carbon dioxide proposed to be laid down under the 

Air Act. As with all climate challenges related to increasing atmospheric concentrations of carbon 

dioxide, domestic action is necessary but alone will not be sufficient. Thus, coordinated international 

action to address global atmospheric carbon dioxide concentrations will be central to limiting the 

impacts of ocean acidification. 

 
28No person shall be deprived of his life or personal liberty except according to procedure established by law 
29AIR 1978 SC 597 
30AIR 1988 SC 2187 
31AIR 1987 SC 1086 
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MOB - THE JUDGE, JURY AND EXECUTIONER 

- Arshiya James1 

 

“When we dehumanise others, we think of them as less than humans” 

- Prof. David Lingstone Smith 

India is a land of co-habitation of various religious and linguistic groups. The greatest ideogram of the 

nation is its secularity but as the years are advancing India is becoming a land of intolerant and 

aggressive congregation. Between 2016 and 2019, National Human Rights Commission has registered 

2,008 cases of harassment faced by minorities and Dalits including lynching. The article draws a 

deductive analogy allying the undertaking of mob justice to the axed legislation of jury system. It also 

underscores the transgression of personage honourability and non-observance of jurisprudence. The 

mobocracy is transpiring as a threat to mankind as it does not retain one’s entitlement to live as per 

one’s relish. The crowd identifies themselves as the authority to pass judgement and execution against 

person who does not fit to in their doctrine of custom. It has become mandate to withdraw from such 

ochlocracy for peaceful co-existence as a civilization. 

Mob lynching is a practice, where mob under the pretext of administering justice executes an accused 

without trail, often leading to the death of the victim. India2 has seen an escalation in religious hate 

crimes for the past five years aggregating to an average of one incident per week compelling the 

supreme court to advocate the government for enactment of new laws to curb crowd brutality. It is 

evident in our society from the smallest of trails to the ISIS, increasing the spite of one against another. 

Mob Justice highlights a striking paradox – it approves the dispensation of justice by people, who 

usurp the authorities of constitutionally delegated bodies and apply a process they define as speedy 

and just. It can take various forms; ranging from arson, beating, chasing away suspected wrongdoers, 

lynching, destroying properties and even attacking family members of suspected offender.  

Over3 the past decade vigilantism has taken into the roots of our nation and with advancing years this 

progression in the culture of mob justice seems to be the new normal. It has to be understood that, this 

phenomenon of majoritarian violence is not an occurrence in just the second and third world nations; 

rather it is a sociological phenomenon which has been witnessed even by the developed countries. This 

makes this mob movement a dreaded force against the entire humanity at large. 

In India, the government is divided into triaspolitica4 model which in the non-political context means 

separation of duties and consists of the legislative, the executive and the judiciary. The legislative 

branch has the authority to constitute new law and amend the existing ones. The executive faithfully 

executes the laws of the land and is responsible for the governance of the state. On the other hand, the 

judiciary is one of the most important branches of the government as it duly protects and renders justice 

to the people. It upholds tranquillity, system and good governance.  Judiciary not only administers 

justice; it protects the rights of the citizens and acts as the interpreter and guardian of the law of the 

land.  However, when people take law into their own hands, awarding capital punishment to lynch 

 
1 Student, Pravin Gandhi College of Law, Mumbai University 

2 Kunal Purohit, India struggles with religious lynching, Made for minds, 08 Aug 2019, https://www.dw.com/en/india-

struggles-with-religious-lynchings/a-49950223 
3 Misha Ketchell, Is lynching the new normal in India, The conversation, 07 July 2017, http://theconversation.com/is-

lynching-the-new-normal-in-india-80415 
4 Legislative Executive and Judicial Functions, Law Teacher, 02 Feb 2018, https://www.lawteacher.net/free-law-

essays/administrative-law/legislative-executive-and-judicial-functions-administrative-law-essay.php#citethis 
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wrongdoers, they appoint themselves as accuser, prosecutor, judge and executioner all at the same 

time.  

The jury5 system in India was introduced during the Nehruvian times where a group of selected people 

from different spheres of the society came together to interpret the laws according to the need of the 

society. Members of Jury used to decide by vote, whether a man is guilty or not guilty. If they say 

"guilty", then, the Judge used to prescribe sentence. The power of judge was limited to guiding 

judiciary and for prescribing sentence. However, in 1960 with the Nanavati case this system was 

scraped off from the Indian judiciary as the jury was guided more by their emotions and sentiments 

rather than making a clear distinction between the right and the wrong. Similarly, in the emerging 

mobocracy, the mob is guided by their own set of beliefs and notion and they give their own verdict 

which is barbaric in nature, leading to the deaths of many innocent lives without giving them their 

basic human right of being heard and tried fairly. 

Through the practice of mob justice, victims are denied the principle of “Audi alteram partem” which 

means that no person should be judged without a fair hearing in which each party is given the 

opportunity to respond to the evidence against them. It also violates the basic and fundamental right6 

of full equality to a fair and public hearing by an independent and impartial tribunal, in the 

determination of rights and obligations and of any criminal charge against one as stated in article 10 

of the Universal Declaration of Human Rights. Mob justice also deprives the victims’ right to live 

mentioned specifically in Article 21 of the constitution of India that “no person shall be deprived of 

his or her personal liberty except according to procedure established by law”. Articles 3 and 5 of 

Universal Declaration of Human Rights and Articles 6 and 7 of International Covenant on Civil and 

Political Rights guarantee individuals the right to life, liberty, dignity and security of person. Immanent 

to these articles is that no one should be subjected to demeaning or inhuman treatment or punishment 

unlike that of a mob. 

Even though we are in the 21st century things are not different from Hitler’s regime. Back in the 19th 

century there was a considerable amount of anti-Semitism in Europe. This was reflected in the 

speeches and writings of Adolf Hitler who determined citizenship by race that is no Jew to be a 

German. Hitler thought of the Jews as the impure section of the society and therefore they should be 

killed mercilessly, similarly the volatile crowd which is the like-minded group of the society fiendishly 

execute people who according to them do not fit in to their postulates and ideals. 

There are several legally established associations in our country which are not seen as a group of 

vigilantes but their deeds are less unlike from that of a mob for example, the Armed Forces Special 

Powers Act, 1958. The armed7 forces under this act are empowered to shoot, arrest, destroy properties 

of individuals on a mere suspicion without following the due procedure of law or giving them a right 

to be heard.  AFSPA has resulted in fake encounters, rapes, torture, extra-judicial killings and 

disappearances in various parts of our country. Such instances are considered as a threat for the 

enjoyment of human rights and fundamental freedoms, because separation of powers, right to a fair 

trial and accountability are no longer respected. 

There is evident tussle between the established and non-established forms of justice. India with a 

population of 1.7 billion, sorting to judicial justice seems to be a long procedure as it contemplates 

 
5 Archit Chakravorty & Ananya Sharma, Culmination of Jury Trials: A Closer Look, The Law Brigade, 26 Sep 2019, 

http://thelawbrigade.com/constitutional-law/culmination-of-jury-trials-a-closer-look/ 
6 Universal Declaration of Human Rights, United Nations, https://www.un.org/en/universal-declaration-human-rights/ 

7 The Armed Forces (special power) Act, 1958, Ministry of Home Affairs, https://mha.gov.in/commoncontent/armed-

forces-special-power-act-1958 
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after giving both the parties their right to be heard, so people opt for speedy outcome even if it means 

wresting one parties right. Though the judiciary follows a proper code of conduct, lynching is being 

embedded in the societal lifestyle. This exhibits lack of faith and confidence in the judicial system as 

it is felt that the accused may be acquitted and the innocent might be declared guilty because of the 

prevailing corruption. The current scenario of lynching has led to legal pluralism in our society. 

In India, lynching not only reflects internal tensions between ethnic and religious communities, rather 

also portrays the tussle between the orthodox and modern liberal society. The worst communal 

violence till date is the anti-Sikh riot of 1984, where people deduced to pogroms in order to vent their 

anger against the Indira Gandhi assassination. Recent lynching issues have emerged after the verdict 

of Maharashtra high court in relation to cow vigilantism. Some notable examples of such attacks 

include Dadri lynching in 2015, Jharkhand mob lynching 2016, the Alwar mob lynching 2017 and the 

most recent Kelam Barla lynching 2019. Lynching not only affects the accused but also the whole 

family. The family is left impotent seeing the sole breadwinner of the family succumb to death. 

Another spate of vigilantism has emerged through spread of unverified and unauthorised messages 

primarily relating to child-abduction and organ harvesting via various messaging apps as reported in 

Karbi Anglong lynching 2018. A mere rumour leading to fatal outcomes has made the entire humanity 

vulnerable to this new hate form. 

India is known for its diverse population where people of different religions, principles and practices 

live under the same umbrella. However, when a particular act takes place which hurt the principles of 

others, they come in a mob to punish their self-proclaimed accused as and how they want feeling it is 

their right to do so. Although the act might be a legal right of the person guaranteed by the constitution 

of India still the mob feels that the basic legal rights conferred by the constitution is below their self-

belief. This lack of awareness and illiteracy tends to diminish the significance of the basic rights and 

also make ordinary people susceptible to being swayed by a group’s conviction. 

While we do not act rationally at all times, we strive to maintain our sense of individual identity and 

dignity by becoming more self-restraint when we are alone. This gives us a clearer mind to think 

through and consider the consequences and benefits of our actions and inactions. However, when in a 

group, we lose our sense of individual identity, become overwhelmed by the groups’ dynamics 

and socially inhibited. When people deindividuate they follow the rhythm of the group making 

unacceptable behaviour as an individual, acceptable in a group. The sense of physical anonymity blunts 

their social inhibition and wakens their animalistic nature to participate in ruthless behaviours, with a 

sense that they cannot be traced back to account for their behaviour. 

The absolute asymmetry of power in lynching and the near normalisation of crowds flogging men who 

are defenceless and begging for life has taken India’s democracy to a new low. Before this unspeakable 

horror becomes so regular that we turn into a land of murderers we need to stop, analyse and ask 

ourselves, “How much evil must we do to do good?” 
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MOB LYNCHING AS A THREAT TO PUBLIC ORDER; LEGAL 
RESPONSES & SOLUTIONS 

- Priyansh Kohli1 
 

ABSTRACT 

In this research paper, my focus would be on the current legal provisions dealing with the mob 

violence, the problems with these provisions and the need for special laws dealing with such violence 

with the help of doctrinal research. I would also study the reasons that why Mob lynching is a threat 

to public order and what is the general response of the public towards mob lynching. I would also 

highlight the sayings made by the Supreme Court in the matter and also the bills introduced by the 

Members of Parliament to curb such violence. 

 

INTRODUCTION 

“Mob Lynching” is a term which is separated by two words viz. Mob and Lynch. Mob implies a large 

crowd of people specifically of those who have the intention of causing trouble or violence. However 

Lynching is that violence which is practiced by the mob to cause trouble.2 In one or another manner 

lynching is a method to administer justice without any sort of trial it means that no proper process of 

law is involved in lynching. Merriam Webster describes Mob Lynching as “Putting to death by mob 

action without legal approval”. 

Lynching has its roots from 19th century America where white mobs lynched black americans if they 

cross any fixed historically embedded limitation. Another reason for doing so was to instill a sense of 

fear amongst the black Americans.3 Talking about India, cow (hindu animal), muslims (minority group 

of India) occupy the larger reason for the happening of the lynching because the mob involved in this 

vigilante violence is either trying to protect the cow by pretending as “gau rakshaks” or are anti-

muslims.4 However as we are moving more towards the development mob lynching in India has also 

taken various forms and is performed for variety of reasons in different parts of the country. 

In India one of the incidents related to cow protection took place in 2012 where the activists of Vishwa 

Hindu Parishad and Gowshala sangh damaged and burnt down factory and houses as they found 25 

carcass of cow nearby factory so believing that factory was responsible for the death of cows they 

performed this violent act of lynching.5 

 

RESEARCH AREAS 

As the level of hate crimes in India is rising at an alarming level the Mob Lynching as a separate topic 

becomes a ground for debate and conducting research. There are some of the identified research areas 

which will be focused in this research paper they are as under mention: 

a) Current Laws dealing with the mob lynching in India  

b) Responsible authorities for such hate crimes  

 
1 Student, BA. LLB. University of Petroleum and Energy Studies, Dehradun 
2 https://www.thefreedictionary.com/Mob+lynching [Last Date accessed: 10/10/2019] 
3 https://www.naacp.org/history-of-lynchings/ [Last Date accessed: 10/10/2019] 
4 https://www.thehindu.com/data/tracking-mob-violence-in-two-charts/article24321028.ece [Last Date accessed: 

10/10/2019] 
5 https://thewire.in/government/cow-related-violence [Last Date accessed: 10/10/2019] 

https://www.thefreedictionary.com/Mob+lynching
https://www.naacp.org/history-of-lynchings/
https://www.thehindu.com/data/tracking-mob-violence-in-two-charts/article24321028.ece
https://thewire.in/government/cow-related-violence
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c) Need for creation of Mob lynching as a separate offence in India and penalizing the same 

d) Other countries facing the similar problems of mob lynching 

e) Actions/Ideas to solve the rising issue of the hate crimes in the country. 
 

CURRENT STATUS OF LAW RELATING TO MOB VIOLENCE IN INDIA 

Talking about the offence of Mob lynching and its punishment, there is no prescribed punishment 

particularly for the Mob violence in India. Mob lynching is a crime against the entire society and not 

against the individual. There are certain provisions under Indian Penal Code, 1860 which are imposed 

when any crime against society is committed, these sections are as follows: 

1. Section 153 A: This particular section of Indian Penal Code talks of spreading the feeling of 

hostility or opposition among different groups of the society on the basis of certain grounds 

such as race, religion, place of birth, language, caste etc. 

2. Section 153 B: This particular section of the Indian Penal Code specifies that if any person 

makes any statement or publishes it or advice any group of persons that they cannot exercise 

their right as citizen of India because they are the member of particular society or because 

they practice any particular religion or because of their caste etc. shall be punished under this 

provision. 

3. Section 505: This particular section provides for the punishment to the person who 

knowingly makes a statement or publishes such statement which will arouse certain sections 

of the public or the public in general to either commit an offence against the state or against 

the other sections of the society. 

All the aforementioned sections are provided under Indian Penal Code, 1860 to provide 

punishment when an offence is committed against the society, however the offenders instead of 

being punished with the sections mentioned are punished with the charges which provide 

punishment for the crime committed against the individual person and not against the entire 

society. Some of these sections are mentioned as: 

1. Section 302: This section of Indian Penal Code, 1860 deals with punishment for murder. 

2. Section 307: This particular section deals with attempt to murder.6 

3. Section 323: This section of IPC deals with punishment for causing hurt. 

4. Section 325: This section deals with punishment for causing grievous hurt. 

As explained earlier that by applying the punishing a person under the Indian Penal Code with the 

charges of committing a crime against individual it becomes clear that the crime against the entire 

society viz. Mob lynching is not being treated as the crime against the entire society instead it is being 

treated as the crime against Individual and this is the reason that there is no particular law relating to 

Mob Lynching in India till date. 

Article 355 of the Constitution of India7 places emphasis on the point that it is the duty of the Union 

to ensure that a proper action is taken by the individual states against any internal disturbances. 

Supreme Court of India also cleared this point in the case of Nandini Sundar vs. State of Chhattisgarh8 

in which it was held that it is the duty of the state to ensure the public peace and order and the proper 

action shall be taken by the state to curb internal disturbances if any. 

Mob Lynching is a crime which is committed by the group of people against the society or other groups 

in the society. However, the important thing which should be given importance is that these crimes 

cannot be committed until and unless some external help form inside the government is provided. This 

 
6 Section- 307 of Indian Penal Code,1860 
7 Referred Constitution of India 
8 (2011)7 SCC 547 
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statement can be explained from the case of Mohammad Harron vs. Union of India9  in which the apex 

court granted the permission to the state to prevent the spreading of the communal violence however 

no action was taken against the officers who were negligent or willfully avoid filing complaints of the 

accused involved in such hate crimes. This was upheld in the case of Arumugal Servai vs. State of 

Tamil Nadu where the court strictly granted the permission to take action against such officers who 

were not initiating any criminal action against the accused committing hate crimes. 

The Supreme Court of India laid down certain guidelines for maintain public peace and order in the 

case of Archibishop Raphel vs. State of Orissa10 as the state of Orissa in this particular case failed to 

provide protection to the public when there was assassination of Swami Laxmananda by the Maoists, 

also there was the failure from the side of the state in establishment of law enforcement agencies. Some 

of the guidelines laid by the Supreme Court in the following case are: 

a) It is the duty of the state and union to ensure that public peace and tranquility is maintained 

within the state. 

b) While maintaining public peace and harmony the individual rights of the public should not be 

violated. 

c) Any person not from the state performing any extrajudicial activity shall be held liable not 

only for the crimes against an individual but for the crimes such non state actor has 

committed against the society or a particular group of community.  
 

REASONS BEHIND MOB VIOLENCE 

Mob Violence is an unwanted social factor which is spreading in our society like a weed which has its 

root at a particular source however there are various reasons through which it can be spread, some of 

the basic reasons causing the spread of hate crimes in the society are as follows: 

1. Social Media Kills 

2. Increase in the number of Gau Rakshaks in the society 

3. No action by the Political people 

4. False news of child kidnappers 

 

1. Social Media Kills: As we all know that we are living in the era which cannot be imagined 

without mobile phones in it or more specifically to say that life cannot be imagined without 

technology and social media involved. Talking about the social media it not only consumes the 

precious time of an individual but these days it is acting as a major source for the spread of 

hate crimes in the society and corrupting the mind of the public at large. The fact that more 

than 20 crore Indians use whats app and most of them have their accounts on facebook as well, 

but the same social media may turn anti-social when at the hands of rumour spreaders which 

leads to lynching. 

 

It is not a difficult task to spread rumors through a social media as a platform. The content 

holder just need to pass the content through its contacts that will further pass on this content to 

the other persons and this will ultimately make the source successful in spreading the rumor on 

particular context. As the rumor is available and easily accessible to the general public through 

social media, it creates a sense of revenge among the general public and believing the justice 

system of the country to be slow, the general public on getting the opportunity forms a mob 

and takes the law in their hand to punishes the person who is just believed to have done 

 
9 (2016)5 SCC 252 
10 (2016)9 SCC 682 
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something wrong and at times this punishment becomes so harsh that it results in the death of 

such person.11 

 

Cases: In a case from Dhule district of Maharashtra 5 people were killed by the villagers of the 

district on the basis of rumour which was spread on the social media that a group of child 

kidnapper gang is active in that particular area.12 

In another case from Ahmedabad, Gujarat a 40 year old woman died on being assaulted by the 

mob of around 30 people just on the basis of rumours on the social media of child kidnapping. 

In much other similar kind of cases, he victims were assaulted on mere suspicion and no 

evidence of child lifting was found later13. 

 

2. Increase in the number of Gau Rakshak’s in the society: Gau Rakshaks are basically those 

persons who save the cows from being slaughtered. Gau Rakshak’s are denominated by the 

term Cow Vigilante. As in the year of 2017 a ban was imposed by the government which 

restricted the sale and purchase of cattle particularly for the purpose of slaughter which 

provided a way for the cow vigilante to rise in the society. However, this particular ban was 

lifted by the Supreme Court but this resulted in large number of attacks on the people of muslim 

community because they were falsely accused of being the beef eater. Most of the mob attacks 

were done by the Hindus that too just on the basis of learning and not on the basis of fact.14  

 

There are many instances of these mob attacks across the entire India and among all those 

incidences; Dadri of 2015 is the most highlighted incident. Dadri is small town in Uttar 

Pradesh. On September 28, 2015, villagers in Bisahra village close to Dadri, accused 

Mohammed Akhlaq of stealing and slaughtering a calf for Eid, which was three days ago. Later 

on the day a mob gathered at the house of Akhlaq and dragged Akhlaq and his son out of their 

house and attacked them brutally. And the reason which the mob gave was that when they 

raided Akhlaq’s fridge they found some left-over meat curry and without any prove mob 

believed that Akhlaq killed a cow. Akhlaq died as the result of assault and his son Danish was 

severely injured. There are many other ways to say that the violence of Dadri was not only one 

example as this was just the beginning of the mob violences because mob lynchings were now 

supported by the leaders who are politicians of the country. One Mahesh Sharma (Union 

Minister) described lynching as an accident. After a year one of the accused from the dadri 

incident died and he was given a fair funeral as his body was covered with Indian Flag as such 

a funeral is given the national heroes and also all the accused of the Dadri incident were given 

free tickets out of jail.15 

 

3. No Action by the Political People: It is the fact that no strict action has been taken from the 

side of the political parties whenever any mob attack has taken place on the contrary they 

always witnessed such attacks as a sculptor. The basis of the Indian Political system is itself 

based on aggression and violence so what else could be expected from the political parties. 

 
11 https://www.indiatoday.in/india/story/16-lynchings-in-2-months-is-social-media-the-new-serial-killer-1275182-2018-

07-02 [Last date accessed: 10/10/2019] 
12 https://www.indiatoday.in/india/story/lynched-maharashtra-dhule-district-suspicion-child-lifters-1274629-2018-07-01 

[Last date accessed: 10/10/2019] 
13 IndiaSpend. (2018, July 9). Child-lifting rumours caused 69 mob attacks, 33 deaths in last 18 months. Retrieved October 

10, 2019, from https://www.business-standard.com/article/current-affairs/69-mob-attacks-on-child-lifting-rumours-since-

jan-17-only-one-before-that-118070900081_1.html. 
14https://www.civilserviceindia.com/current-affairs/articles/rising-mob-violence-in-india.html [Last date accessed: 

10/10/2019]  
15https://scroll.in/article/912533/the-modi-years-what-has-fuelled-rising-mob-violence-in-india [Last date accessed: 

10/10/2019]  

https://www.indiatoday.in/india/story/16-lynchings-in-2-months-is-social-media-the-new-serial-killer-1275182-2018-07-02
https://www.indiatoday.in/india/story/16-lynchings-in-2-months-is-social-media-the-new-serial-killer-1275182-2018-07-02
https://www.indiatoday.in/india/story/lynched-maharashtra-dhule-district-suspicion-child-lifters-1274629-2018-07-01
https://www.civilserviceindia.com/current-affairs/articles/rising-mob-violence-in-india.html
https://scroll.in/article/912533/the-modi-years-what-has-fuelled-rising-mob-violence-in-india
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Instead of stopping the public (the mob) from committing hate crimes we can find many of the 

politicians holding a stage and giving hate speech to the general public regarding various issues 

whether it is of cow slaughtering or any other matter in issue, these type of hate speeches gives 

the motivation to the general public to solve any matter with extra-judicial component i.e., by 

themselves punishing the accused without getting any material facts of the case and this results 

in the mob lynching or the hate crimes within the society.16 

In one of the instances the senior Indian Politicians (Yogi Adityanath’s) speech was censored 

as it was considered as a Hate speech by the Election Commission when the election campaign 

begins. Adityanath said the main opposition Congress party and other political opponents “had 

faith in Ali,” Prophet Mohammed’s son-in-law and a revered figure for Indian Muslims, while 

the BJP had faith in Hanuman, the monkey god revered by Hindus. 17 

There are some instances where it is clear that the authorities (which are without any doubt 

being controlled by the political parties/leaders) with the intention did not record any case 

against the accused indulged in the hate crime: 

In one of the instances from Rajasthan’s Alwar district one Phelu Khan was lynched by the 

mob claiming to be the gau-rakshaks because they thought that he has smuggled cow. 

Moreover, the police made a charge sheet against the deceased of the cow smuggling and the 

mob involved in the hate crime were acquitted eventually.18 

 

In one of the incidences a 50-year-old man, accused of child lifting, was killed by a mob in the 

Dhanbad district of Jharkhand. Just three days before this incident, on Tuesday, six people – 

three from Jharkhand and three from Uttar Pradesh – were mercilessly beaten by separate mobs 

on the suspicion of being child-lifters in Jharkhand’s Koderma district.19 

On the same day, an unidentified man in his 40s was thrashed by yet another mob in Ramgarh 

district on the suspicion of child lifting. The man succumbed to his injuries while being taken 

to a hospital in Ranchi. However, the irony in all these events was that just a month ago when 

all these incidents took place Jharkhand’s chief minister Raghubar Das had asserted that “mob 

lynching or other crimes and anarchy won’t be tolerated” in the state.20 

 

4. False news of Child Kidnappers: The major reason for the spread of the hate crime within 

the society is social media as already discussed. Social media acts as agent in carrying the false 

news from the main source to the various groups of the society. The major part which is being 

carried by the social media involves the false information of child kidnapping. Moreover, the 

majority of the hate crimes in India are due to the false information of the child kidnapper in a 

particular area.21 

 

There are some of the instances where the mob attacked certain persons believing them to be 

the child kidnapper: 

In 2017 a mentally sick woman from West Bengal was beaten to death by the mob when a girl 

went missing from that area because there were rumours that a child kidnapper gang prominent 

in that area.22 

 
16 Supra Note: 13 
17 https://wwlw.bloomberg.com/news/articles/2019-04-15/senior-politicians-censured-for-hate-speech-as-india-polls-

begin 
18https://thewire.in/communalism/mob-cow-lynching-vigilante [Last date accessed: 10/10/2019]  
19 Ibid  
20 Supra Note 17  
21 Supra Note 13 
22 https://www.huffingtonpost.in/2017/06/29/mentally-ill-woman-lynched-in-west-bengal-on-suspicion-of-

being_a_23007410/ [Last date accessed: 10/10/2019] 

https://thewire.in/communalism/mob-cow-lynching-vigilante
https://www.huffingtonpost.in/2017/06/29/mentally-ill-woman-lynched-in-west-bengal-on-suspicion-of-being_a_23007410/
https://www.huffingtonpost.in/2017/06/29/mentally-ill-woman-lynched-in-west-bengal-on-suspicion-of-being_a_23007410/
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A similar incident was reported from Assam in 2018 where 2 young men were beaten to death 

by a mob as they were suspected to be the child lifters.23 

In Andhra Pradesh many mob lynching incidents were reported of the Hindi speaking people 

because there were rumours of the social media that a child lifter gang from Bihar and 

Jharkhand is prominent in the area.24 
 

LEGAL RESPONSES 

Due to the rise in the hate crimes within the Indian society it becomes important for the Supreme Court 

of India to intervene in the matter of mob lynching and to guide the central and the state authorities in 

framing legislation to fight against the act of hate crimes and to preserve the rights of the innocent who 

have to face the cruelty of the mob. The issue of rising incidents of mob lynching and cow vigilantism 

was brought up to the Supreme Court by the PIL filed by congress activist Tehsin Poonaval. And while 

going through this PIL Supreme court forwarded various guidelines to curb the problem of hate crime 

within the society.25 

Case: Tehseen S. Poonavala vs. Union of India26   

In the following case Supreme Court of India issued various guidelines whether it is punitive, remedial 

or deterrent for the cases of mob lynching and guided the parliament to frame law for the same. The 

guidelines framed by the apex court asked states for the appointment of a senior police officer in each 

district and various roles were designated to such police officer such as: 

a) Senior Police officer shall take the measures to prevent the incidents of mob lynching. 

b) Such Police officer is required to identify such village or sub-division or the district where any 

incident of mob lynching has been reported in the recent past. 

c) Preparation of Victim compensation scheme for the mob lynching incidents. 

d) If there is any internal dispute than such senior Police officer shall consult with the DGP for 

making strategies to control the issue of mob violence in that particular area. 

e) Such police officer shall have the duty to disperse the mob/crowd which in his opinion has 

either the tendency to cause violence in the shadow of vigilantism or which can spread the 

message of the violence through the social media platforms. 

If the above mentioned dispersal is not followed by the people in the mob or any of the above 

mentioned instructions are violated by the mob than such Police officer shall register an FIR 

according to the relevant provisions of law. 

f) Such Police officer shall ensure on his level best that the family members of the victim do not 

face any kind of harassment.27 

In this particular case the Supreme Court also laid down the guidelines regarding the trial of the cases, 

the court said that case of the mob violence shall be tried in the fast track courts designated for the 

very purpose in each district. The maximum duration for the trial to conclude shall be within 6 months. 

Upon conviction of the accused the trial court shall award a maximum punishment so that it sets as an 

example for the others. If any act of negligence is reported from the side of the police officer or any 

 
23https://www.indiatoday.in/india/story/16-lynchings-in-2-months-is-social-media-the-new-serial-killer-1275182-2018-

07-02 [Last date accessed: 10/10/2019]  
24https://www.business-standard.com/article/current-affairs/69-mob-attacks-on-child-lifting-rumours-since-jan-17-only-

one-before-that-118070900081_1.html [Last date accessed: 10/10/2019]  
25 https://economictimes.indiatimes.com/news/politics-and-nation/mob-lynching-government-sets-up-4-member-

committee-to-suggest-legal-framework/articleshow/65106290.cms?from=mdr [Last accessed: 10/10/2019] 
26 Writ Petition 754 of 2016d 
27 https://www.lawnn.com/tehseen-s-poonawalla-v-union-of-india/ [Last accessed: 10/10/2019] 

https://www.indiatoday.in/india/story/16-lynchings-in-2-months-is-social-media-the-new-serial-killer-1275182-2018-07-02
https://www.indiatoday.in/india/story/16-lynchings-in-2-months-is-social-media-the-new-serial-killer-1275182-2018-07-02
https://www.business-standard.com/article/current-affairs/69-mob-attacks-on-child-lifting-rumours-since-jan-17-only-one-before-that-118070900081_1.html
https://www.business-standard.com/article/current-affairs/69-mob-attacks-on-child-lifting-rumours-since-jan-17-only-one-before-that-118070900081_1.html
https://economictimes.indiatimes.com/news/politics-and-nation/mob-lynching-government-sets-up-4-member-committee-to-suggest-legal-framework/articleshow/65106290.cms?from=mdr
https://economictimes.indiatimes.com/news/politics-and-nation/mob-lynching-government-sets-up-4-member-committee-to-suggest-legal-framework/articleshow/65106290.cms?from=mdr
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other administrative authority than such act shall be considered as deliberate act of negligence and the 

responsible shall be punished for the same.28 

The need for framing a separate law for the mob violence also became important for the Supreme 

Court because most of the victims of these attacks are dalits and muslims who are either indulged in 

transportation work or slaughtering cattle and are economically backward. The vigilante groups 

basically torture these people and since they are out of means and unaware of their rights so many of 

these matters remain unreported. Moreover, there is no statistical data available on the hate crimes in 

India from any government organization, by creating a specific law for the same can also help in 

analyzing the progress or the failure in every district of the entire country on mob attacks as the case 

may be. These were the important reasons that Supreme Court laid down separate guidelines and asked 

the parliament for creating a separate law for the mob attacks/violence in the country.29 

After the order of Supreme Court in the case of Tehsin S. Poonaval as discussed above certain state 

legislations passed a separate bill for the prevention of Mob Violence within the perimeter of their 

individual states. Some of the individual state legislations are as follows: 

Legislation of Manipur on Mob Lynching30 

As per the orders of the Supreme Court in the case of Tehsin S. Poonaval, Manipur become the first 

state in the country to make a law against the Mob lynching or had made anti lynching law in the state 

after a video of a muslim youth with a degree of MBA was lynched and it surfaced over the social 

media. Manipur had made a very strict ruling to fight with the problem of the hate crimes within the 

state and to maintain peace and harmony. Being the first state to pass the anti-lynching it made various 

guidelines some of which are as follows: 

a) As per the orders of the Supreme Court State of Manipur appointed Nodal Officers in every 

district and along with the nodal officers who will ensure that peace is maintained special courts 

have also been created where the matters of mob lynching can be tried and the provision for 

the punishment has been duly ensured. 

b) The law of anti-lynching by Manipur defines Mob lynching as: “any act or series of acts of 

violence or aiding, abetting such act/acts thereof, whether spontaneous or planned, by a mob 

on the grounds of religion, race, caste, sex, place of birth, language, dietary practices, sexual 

orientation, political affiliation, ethnicity or any other related grounds”. 

c) The Manipur law on anti-lynching mainly focuses on the hate crimes which are committed by 

a mob but this necessity becomes drawback because it ignores the hate crimes which are 

committed by the individual person out of rage and hate. Hence at this point of time the need 

for improvement in the law arises i.e., it should not be limited to a particular hate crime by 

prescribed group of people/mob as there are many other crimes committed as a reason of hate 

but remains unnoticed because it does not fulfill the criteria of prescribed persons to commit a 

hate crime. 

d) The Manipur is the first ever state in the country to prescribe punishments for the assigned 

officials if they do not perform their duties as asked. If the police officer appointed under the 

anti-lynching does not perform the duty of preventing the mob violence and that too without 

any reasonable cause such police officer shall be punished with imprisonment of 1 year 

extended up to 3 years and with a fine which may extend to Rupees 50000. 

e) Manipur State prescribed Section-153A of Indian Penal Code to deal with the offence of hate 

crime however, in general charging any accused under this particular section requires prior 

 
28 https://indiankanoon.org/doc/71965246/ [Last date accessed: 10/10/2019] 
29 https://www.hrw.org/report/2019/02/18/violent-cow-protection-india/vigilante-groups-attack-minorities [Last 

accessed: 10/10/2019] 
30  https://www.thehindu.com/opinion/lead/manipur-shows-the-way/article26007016.ece [Last accessed: 10/10/2019] 

https://indiankanoon.org/doc/71965246/
https://www.hrw.org/report/2019/02/18/violent-cow-protection-india/vigilante-groups-attack-minorities
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approval of the respective State Government due to which many of the governments become 

bias in saving the accused from such offences and the procedure becomes lengthy and 

ineffective, but the state of Manipur removed this requirement of taking prior permission 

making the charging under Section 153A of IPC convenient and much effective. 

f) Manipur state also ensured that there should be no hostile environment for the victims of the 

hate crime where they are humiliated or are expelled from the public services (such as 

education, public transport, health or threats). 

g) Last but not the least the state also ensured that a proper Death compensation scheme and Relief 

camps for the victims are established because all the states punish the offender but no step is 

taken to support the survivor. 

Legislation of Rajasthan on Mob Lynching31 

After Manipur, Rajasthan became the second state in the country to pass Protection from Lynching 

Bill, 2019. This bill is similar to that of the Manipur and is based on the guidelines passed by the 

Supreme Court. It defines Mob lynching as: any act of violence, whether spontaneous or planned, by 

a mob on the grounds of religion, race, caste, sex, place of birth, language, dietary practices, sexual 

orientation, political affiliation or ethnicity. And two persons are enough to constitute a ‘mob’. 

According to a report published by the State’s Parliamentary Affairs Ministry 86% of the hate crimes 

reported in the country prior to 2014 are from Rajasthan.  

State of Rajasthan also appointed the Nodal officer in every district to ensure non happening of the 

mob lynching incidents. Along with the Nodal officers there shall be District Police Chief who will 

act as coordinators. The bill prescribed punishments for the offenders in two parts: 

a) When any attack by the mob results in the death of the victim than the offenders shall be 

punishable with life imprisonment and with a fine of up to Rupees 5 Lakh. 

b) When any attack by the mob causes injuries and not the death of the victim than there shall be 

lesser terms. 

Legislation of West Bengal on Mob Lynching32 

After Manipur and Rajasthan, West Bengal also passed Prevention of Lynching Bill, 2019 which aims 

to provide protection to constitutional rights of vulnerable persons and to prevent lynching of 

innocents. The anti-mob lynching bill of west Bengal carries maximum punishment of death sentence 

or imprisonment for life when the assault results into death of the victim; the main objective of the 

maximum punishment is to create a sense of fear among the offenders so that such crimes are reduced. 

However, if the assault results into injury of the victim than the offenders shall be punished with 

imprisonment for 3 years which may extend to life imprisonment along with a fine ranging between 

Rs. 100000- 300000. 

As per the guidelines of the Supreme Court a Nodal officer shall be appointed in each district to control 

the instances of mob violence in such particular district. Along with the Nodal officer another officer 

of Inspector general shall be appointed by Director General of Police and a Police officer in rank of an 

ACP shall also be appointed by the Kolkata Police commissioner. 

To improve the functioning of the Nodal officers their shall be meeting by Nodal officers with Local 

intelligence units in districts and commissioner ate to identify: 

a) The current tendencies of vigilantism in respective areas. 

b) Current rate of Mob related violence in the respective areas. 

 
31 https://www.thehindu.com/opinion/editorial/taking-on-the-mob/article28968902.ece [Last date accessed: 10/10/2019] 
32 https://www.indiatoday.in/india/story/mamata-banerjee-govt-passes-law-against-mob-lynching-with-provision-of-

death-penalty-1593703-2019-08-31 [Last date accessed: 10/10/2019] 
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Along with the above mentioned discussions the meeting also discusses the steps to be taken to prevent 

the instance of mob lynching which occur due to the spread of offensive rumours over different social 

media platforms. 

 

INTERNATIONAL STUDIES 

During 19th century in the southern part of United States when the slaves became independent from 

the whites, was the time when the incidents of lynching were reported. After the independence of the 

slaves, United States was facing financial crisis and the whites believed that slaves were responsible 

for such crisis, so whites started lynching the slaves. The main reason for the practice of mob lynching 

was that the people do not trust the law enforcement agencies and in order to punish the accused of 

whether kidnapping, theft etc. provided instant justice. 

After United States the main reason for the rise of Mob Lynching in the African countries were poverty 

and the lack of opportunities for both education and the job. Brundi an African country faced mob 

violence where there was direct involvement of the authorities in public killings of the suspected 

criminals. 

Talking about Nigeria punishment in the form of mob violence was awarded for both the serious 

offences such as kidnapping, theft, rape etc. and even for the petty offences such as witchcraft etc. The 

punishments in the Nigerian country in the form of mob violence also punished the children. Post an 

incident in 2015 where a 7 year old child was beheaded for the theft of flour from a shop government 

passed anti lynching bill which defines lynching as: “Three or more persons acting in concert for the 

purpose of depriving any person of his life without authority of law as a punishment for or to prevent 

the commission of some actual or supposed public offence.” The proposed bill provided the 

punishment for the offenders performing lynching with imprisonment of up to 25 years which may 

extend to imprisonment for life. However when any official assigned to control the incidents of the 

mob violence willfully does not do so then such official will be punished with imprisonment of up to 

5 years or fine up to USD $1400 and if such official takes part in execution of any lynching or is a part 

of such mob then such official shall be awarded with capital punishment.33 

 

CONCLUSION 

The Basic reason for the spread of mob violence is the rumours which are spread through the various 

social media platforms. Some of the major instances of lynching within India are Anti-sikh riots; Anti-

muslim riots and many other riots which were all due to rumours. Lynching is nothing but a tool for 

suppressing the minority class of the country such as lower caste people; muslims and particularly 

against those persons who are economically backward. As International study states that the origin of 

Mob violence was mainly because the law enforcement agencies failed to control the mob through 

strict rules and regulations and in many cases authorities themselves supported the mob in 

accomplishing the lynching of a victim. 

Incidents of mob lynching were always there in India but most of these were reported post 2014. Since 

there is no particular regarding this growing issue, hence there is no proper government statistical data 

on this. Many cases remained unreported as most of the victims are economically weak and less 

educated.  

 
33 https://www.academia.edu/38522254/Mob_Lynchings_in_India_Present_and_Future_Prospects [Last date accessed: 

10/10/2019] 

https://www.academia.edu/38522254/Mob_Lynchings_in_India_Present_and_Future_Prospects
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However as the Supreme Court heard the PIL in the case of Tehseen S. Poonavala vs. Union of India, 

it passed various guidelines that the parliament should pass separate legislations for controlling the 

incidences of mob violence and to maintain the peace within the society. After the guidelines by 

Supreme Court were passed, certain individual states including Manipur, Rajasthan, West Bengal and 

Uttar Pradesh passed separate legislations to fight with the crimes of lynching which is corrupting the 

society and minds of the people. 

As a recommendation in every state along with a separate law to punish the offenders with a strict 

punishment, there should be separate rehabilitation centers for the victims, because everyone goes for 

punishing the offender, no one takes initiative to support the victim or victim’s family. Lynching 

should be made a cognizable and non-bailable offence and a strict punishment of either death sentence 

or life imprisonment should be prescribed along with a fair trial. 

There are some suggestions which are suggested and can be applied so as to limit the problem of 

lynching within the country. Suggestions are as follows: 

• Need to Revise and Strengthen Legislative Measures: Since no separate act or statue or law 

in India punishes the crimes motivated by racism or religious discrimination, the first step is to 

acknowledge the lack of such laws and to work towards penalizing such offences to prevent and 

eliminate them. The 267th Law Commission Report also holds for a discourse regarding the same for 

a need to revise and strengthen the existing antidiscrimination legislation so as to meet universal 

standards on equality across all groups, communities, men and women.34  All acts showing clear 

violation of such laws must be vehemently condemned. 

• Creation of Redressal Forums for Victims of such crimes: There is no separate forum to 

help in victim compensation for people who suffered through such acts of the offenders. An act of 

racism is perpetrated against a whole group of people, not just the victim of any specific incident. And 

an act of racism causes the whole community harm, be that community the workplace, the community 

service, the neighborhood or the city. In assessing appropriate remedies each aspect of the community 

must be included, as well as the individual victim.35  Special attention should be given to protecting 

citizens involved in domestic work and trafficked people from discrimination and violence, as well as 

to combating hate against them. 

• Inclusion in Numbers: The National Crime Records Bureau amongst many other official and 

unofficial surveys do not include hate crime as a separate graph in their statistical analysis, which leads 

to grave error in calculation and quantification of such crimes. Hence depriving us of an actual idea of 

how widespread this problem is. The states must be urged to collect, compile, analyze, and publish 

reliable data at the National forum to help assess the situation and nature of such problem and the 

effected individuals and groups. 

• Action by Ministries: Even though numerous ministries like that of Minority Affairs, and 

Minority Parliamentarians exist, their of work in towards elimination or even recognition of hate 

crimes is appalling.  They should be enabled to raise issues racism and religion, and the intersection 

of these rights, in the parliament and other platforms. 

• Implementation of Policies: It’s evident through numbers that barely any breakthrough has 

been achievable, despite the existing laws prevalent in the country to combat hate crime. The state 

 
34 Law Commission Report, “Hate Speech”,  Report No. 267 (2017), 

http://lawcommissionofindia.nic.in/reports/Report267.pdf 
35 British Columbia Human Rights Coalition in partnership with the Ministry of Community, Aboriginal and Women’s 

Services, Settlement and Multiculturalism, “Responding to incidents of racism and hate: a handbook for service 

providers”, Pg, 43. https://d3n8a8pro7vhmx.cloudfront.net/clastest/pages/223/attachments/original/1427237746/Racism-

handb.pdf?1427237746 
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should be urged to create and implement creative, enforceable policies vales to promote high-quality 

and diverse, free from police force free from racism, racial discrimination, xenophobia and related 

intolerance, and recruit actively, all groups, into public employment, including the police force and 

other agencies within the criminal justice system. 

• Conforming to International Frameworks: Although India is signatory to many conventions 

that make it obligatory to create provisions for punishing such acts, we see a clear lack of stride in this 

direction, we believe because of its mere persuasive value against its coercive one. If laws and statue 

could be created in accordance to such standards we could battle is problem in leaps and bounds. 

Examples of Countries like England and Canada which have created the human rights code, and 

separate independent tribunals to look after such issues, tell us that some judicial and legislative action 

towards this direction could severely reduce the increasing statistics of hate crime. 

• Education and awareness: With spread of ideas of equality and secularism, these acts and 

legal measure would also propagate the awareness required to disseminate all ideas of racial or 

religious superiority or hatred. 

The sufferings and evils caused upon the victims of such tragedies is profoundly regretted. We do 

acknowledge the States have taken some initiative to curb this menace and to compensate the same; 

but now is the time for a greater and graver measure to be taken. Strategies to achieve full and effective 

equality in a state need to be implemented to ascertain the final goal of a democratic and secular nation 

that India aims to be. 
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NRC CONUNDRUM: IS THERE A NEED FOR PAN INDIA NRC 

- Rajesh Ranjan1 

 
 

ABSTRACT 

The nature of the relationship between the state and the Individual decipher its legitimacy from 

“Citizenship”. The recent issue of the National Register of Citizens in the Indian state of Assam has 

sparked the debate on the numerous issues pertaining to the existence of a nation-state, from 

citizenship to cooperative federalism. The author humbly tried to explore two opinions -1. Can in the 

blanket study of Human rights, State doesn’t have the right to identify its own citizens?.2. Can a 

State excludes its own Citizen from the citizenship list? This paper seeks to answer these questions 

from a harmonious perspective. This Phase of globalization is witnessing a multi-ethnic society in its 

social dimension and has to a large extent influences the policy of a nation and its autonomy in 

decision-making in terms of sovereignty. Does it raise other important questions whether the thrust 

of integration can curtail the right to take a decision for its own citizen? In my opinion certainly not, 

as national integrity and sovereignty are one of the basic principles which the citizens expect from 

the government to uphold. The recent list of National Register of Citizens has enraged controversy 

when it excludes 19 lakh 2people entangling to exclude father but include the son, which escalates 

the controversy to another level that whether the cultivable land or property owned by father can be 

transferred to the legal descendant or not?. The plenary reading of the Indian constitution provides 

this answer in the assertion as the wording of the article is not limited to the citizen only3. The 

question of the need for NRC has also initiated the debate on the difference between citizenship and 

domicile. 

 

OBJECTIVE OF THE PAPER 

1. To Understand the Constitutional Rights of Citizenship in India: 

a) Who can be a Citizen of India? 

b) Difference between Citizenship and domicile in the   context of NRC 

c) Can the right to the property be conferred to non- citizen? 

2. Scope of granting “refugee” or “stateless” status to the people who are excluded from the list and 

understanding the state’s obligations 

3. Rights of detainees or the Plight of detainees: International customary law Perspective  

4. State’s right to maintain a National Register of Citizens  

5. Exploring the Pan India Applicability: Conclusion and Road Ahead  

 

RESEARCH METHODOLOGY 

In writing this research article, the author have primarily relied on the doctrinal method of research, 

which focuses on available data on a particular topic. The research is based on the comprehensive and 

detailed study of secondary sources including research papers, case laws, articles from various 

journals, books, legal encyclopedias, other web sources, and commentaries. Authors have duly credited 

these sources in the form of citation provided in the form of footnotes. 

 

 
1 Student, BA. LLB., National Law University, Jodhpur 
2https://www.indiatoday.in/india/story/assam-final-nrc-list-out-over-19-lakh-people-excluded-1593769-2019-08-31 
3 Art.300(A), Constitution of India. 

https://www.indiatoday.in/india/story/assam-final-nrc-list-out-over-19-lakh-people-excluded-1593769-2019-08-31
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CONSTITUTIONAL RIGHTS OF CITIZENSHIP IN INDIA 

Constitution of India is the primary legal document which sets who is deemed to be a citizen of India. 

Article 54,of the Constitution of India ,titled as “ Citizenship at the commencement of the constitution” 

provides that any such person - 

a) Who was born in the territory of India ; or 

b) Either of whose parents was born in territory of India: or 

c) Who has been ordinarily resident in the territory of India for not less than 5 years immediately 

preceding such commencement?  

The article is however silent on the definition of “domicile” and has left the matter to the court to 

interpret it. The language of the article 55makes it clear that the Place of residence is not the conclusive 

proof of a person’s domicile. It has two constituents: 

1) A residence of a Particular kind and 

2) An intention of a Particular kind. 

 

CITIZENSHIP/ DOMICILE – DIFFERENCE 

Article 5 defines citizenship and proceeds on the basis that it is different from domicile. By itself 

domicile is not sufficient to confer on a person the status of a citizen of this country6. Citizenship and 

domicile are the two different concepts : the former refers to the political status of a person and the 

domicile refers to his civil rights7. Residence alone is not sufficient and it must be established the 

residence in a country with the intention of making it the person’s home. On facts, it was found that 

the real object of applying for domicile was to avoid the botheration of applying for extension of 

residential permit periodically8. The author humbly submits the opinion that domicile is a mixed 

question of fact and law Domicile depend on the person’s state of mind9.  By power under Article 

1110of the Constitution of India to make laws for acquisition and termination of citizenship, the 

Citizenship Act was enacted in the year 1955. This Act, along with the Constitution, forms the 

epicenter for question of acquiring citizenship in India. Conclusively the reading the text of the 

Constitution of India and the judicial precedent makes it evident that the claim of the illegal immigrants 

are not under the realm of Constitutional framework.  

 

CAN THE RIGHT TO PROPERTY CONFERRED TO NON-CITIZEN? 

The jurisprudential analysis of “Right to property” has revealed that Common law of property has 

denied ownership as an incident to Citizenship. Property law is one such area of law where state can 

directly affect the lives of Citizens. Having regard to the context of NRC where there is the situation 

that father is not included in the list and the legal heir is included in the list the Situation can be resolved 

with the reading of Indian succession act 192511, Hindu law , Sharia law together. The author is of the 

opinion that the rules of succession and the transfer of property subjects to vary from religion to 

 
4Article 5, Constitution of India 1950. 
5Supra note,3 
6Arvind .P. Datar, Commentary on the Constitution of India Volume -1, P.no- 24 
7Joshi D.P.v. State of Madhyapradesh AIR 1955 SC 334,337. 
8Mohamed Reza v. State of Bombay.AIR 1966 SC 1436 : (1966) 3SCR 706 
9Kedarpandey vs. Narain Bikram sah. AIR,1966 SC 160 163 
10Article 11, Constitution of India 1950. 
11Law on succession, Indian succession act,1925. 
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religion. Section 7 of the Transfer of Property Act mandates- Every person competent to contract and 

entitled to transferable property, or authorized to dispose off transferable property not his own, is 

competent to transfer such property either wholly or in part , and either absolutely or conditionally , in 

the circumstances to the extent and in the manner allowed and prescribed by any law for the time being 

in force. The wording of this section  provides a space to legislature to regulate the succession and 

transfer of property by legislating the law. The matter became complex when the issue of transferability 

pertains to Muslim law.  

 

SCOPE OF GRANTING STATUS OF “STATELESS” TO AN INDIVIDUAL 

One of the major debate arising out of exclusion of the people from Citizenship register is the scope 

of granting the “ Stateless status to those people who are excluded from the list. This section of the 

paper tried to explore the existing legal framework for granting the tag of “ stateless”. Section 10 of 

the Citizenship Act makes reference to the conditions in which the Central Government may deny an 

individual of Indian citizenship. This Section applies just to those people who have gained Indian 

citizenship by righteousness of naturalization or registration. This arrangement expresses the 

conditions which warrant hardship of citizenship, including utilizing deceitful intends to get a 

citizenship declaration or citizenship enrolment, unfaithfulness to the Constitution of India, helping, 

imparting or exchanging with a foe during war, detainment in any nation inside five years of enlistment 

or naturalization, and dwelling outside India persistently for a long time. The section further gives that 

before denying a resident of his citizenship, a notice will be served upon him/her, and furthermore 

stipulates that the Central Government shall refer the case to an Inquiry Committee12. The principles 

administering such request are contained in Rules 25, 26, 27, 28 and Schedule II of Citizenship Rules, 

200913 

The provisions relating to deprivation of Indian citizenship seem exhaustive; however, neither the 

Citizenship Act nor the supplementing Citizenship Rules lay down any procedure or provision for 

ensuring that such a person does not become stateless on deprivation of his/her Indian nationality. With 

respect to a person deprived of his/her nationality under this section, the gap in Indian citizenship law 

poses a significant risk for the creation of statelessness. Article 8 of the 1961 Convention lays down 

the basic rule that a Contracting State shall not deprive a person of his/her nationality if such 

deprivation renders him/her stateless14. The exceptions to this basic rule are set out in paragraphs (2) 

and (3) of Article 8. While States may provide for deprivation of nationality on grounds other than the 

12 set out in the 1961 Convention, they may not apply such provisions to individuals who would 

thereby be left stateless. 

The assurance of the human rights of stateless people, and the gauges of treatment to which stateless 

people might be entitled, is plot in the 1954 UN Convention identifying with the Status of Stateless 

Persons. This Convention builds up the universal lawful meaning of a 'stateless individual'. It doesn't, 

be that as it may, endorse any instrument for distinguishing the equivalent. So as to secure the 

privileges of stateless people, at that point, it is basic that Contracting States distinguish stateless 

people inside their wards, along these lines maintaining the soul of the Convention and their duties 

under it.15 

 
12See the conditions that the Central Government may consider for deprivation of citizenship under Sub sec 4 of Section 

10 of The Citizenship Act, 1955. 
13The Citizenship Rules, 2009. 
141961 Convention on Reduction of Statelessness. 
15UNHCR. (2014). Nationality and Statelessness: Handbook for Parliamentarians N° 22. Retrieved from 

http://www.refworld.org/docid/53d0a0974.html. 
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In addition to citizenship act, 1955 identification of stateless persons in India will be done by looking 

at these statutes; 

a. Census in India (Census Act, 1948)  

b. Regulation of foreigners in India (Foreigners Act, 1946)  

c. Regulation of passports in India (Passport Act, 1967)  

d. Birth registration of child born in India (Registration of Births and Deaths Act, 1969) 

It is to be noted that India is not the signatory of two key important instruments of Statelessness i.e. 

UN. Convention of 1954 and the Convention on Reduction on statelessness. The basic tenet of 

International customary law is “ Pacta Suant Servanda” i.e Pact must be respected in good faith since 

India’s non- signature on the convention waives India’s obligation in this regard. The distinction 

between Citizens and the Stateless has a critical importance in terms of human right in the context of 

NRC. The constituent Assembly debates also revealed the idea of ownership or settlement certificate 

to the prove the origin. 

 

RIGHTS OF DETAINEES OR THE PLIGHT OF DETAINEES: INTERNATIONAL 

CUSTOMARY LAW PERSPECTIVE 

The Significant concern of human right arises for those people who remains excluded from the final 

list. One of the consequences of this exclusion is detention. Art.21 16of the Constitution of India grants 

the state power to curtail the liberty of individual with the procedure established by law. The person 

will be sent to the detention centre in case he/she has exhausted every legal means to prove their 

Citizenship. Growing concern of Human right has compelled the different countries to agree upon the 

rights of detainees under the international scenario. Having regard to this, Subsequent section will 

explore the rights of detainees. 

Procedural safeguards of detainees 

The working committee on arbitration has stated that “detention must be ordered and approved by a 

judge and there should be automatic, regular and judicial, not only administrative, review detention in 

each individual case”17 Every detainee has right to challenge the legality of his or her detention before 

the court and have access to a lawyer18.Human Rights Committee have expressed Judicial Review of 

detention must include the possibility of ordering a release if the detention is incompatible with the 

requirements of the Covenant.19 Also the persons who had been a victim of arbitrary arrest or detention 

shall have an enforceable right to compensation20. Conclusively the existing legal framework is 

sufficient to redress the concerns of safeguard of detainees. 

Specific Standards Applicable to Immigration Detention 

Right to be informed and communicate with the outside world  

 
16 Art,.21,Constitution of India. 
17Working Group on Arbitrary Detention, Annual Report of 15 January 2010, op. cit., para. 61. 
18 Article 9 para. 4 of the ICCPR. See also Working Group on Arbitrary Detention, Annual Report of 15 January 2010, op. 

cit., para. 61. 
19Human Rights Committee, Baban et al. v. Australia, No. 1014/2001. 
20Article 9, para. 5, ICCPR and Article 16, para. 9, of the International Convention on the Protection of the Rights of All 

Migrant Workers and Members of Their Families (ICRMW), 18 December 1990 
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In accordance with Article 9, paragraph 4 of the ICCPR, everyone shall be promptly informed of the 

grounds of his or her detention 21in writing 22this information should be complete and should be given 

in a language that the person understands23. Detainees should also have an option, of communicating 

with the outside world, including by telephone, fax or electronic mail, and of contacting a lawyer, a 

consular representative and relatives both in the country of destination and country of origin.24 

  Period of detention  

A maximum period of detention must be established by law and this may in no case be unlimited or of 

excessive length25. Upon expiry of this period, the detainee should be automatically released.26 

  Detention Conditions  

It should be taken into consideration that detainees are not criminal offenders or prisoners guilty of 

any crime. They should be treated in an humane way. Article 10 of ICCPR sets the fundamental 

principles which should be followed for detention facilities which states that “all persons deprived of 

their liberty shall be treated with humanity and with respect for the inherent dignity of the human 

person.”The UN Standard Minimum Rules for the Treatment of Prisoners, covering specific needs of 

detainees, such as clothing, bedding, food, personal hygiene, medical services, exercise and sport, book 

and religious worship, are also relevant to the detention of migrants27. 

  Monitoring and transparency 

A monitoring system should be there in all detention facilities. It is necessary that access to the centres 

is also granted to the media to ensure transparency and accountability, without encroaching on 

detainees’ right to privacy.28 

   Rights of vulnerable groups  

Personal characteristic and circumstances of an individual should be looked upon while arresting for 

detention or exceeding the period of detention. In addition, given the particular negative effects of 

detention on vulnerable persons, including victims of trafficking or smuggled persons, unaccompanied 

children, elderly persons, victims of torture or trauma, persons with disability, pregnant women or 

victims of sexual violence, should be provided adequate support on humanitarian ground. 

• Children  

The Working Group on Arbitrary Detention stated that the detention of minors, particularly of 

unaccompanied minors, requires even further justification than the detention of adults.   

On the basis of Article 37 (b) of the CRC, the Committee on the Rights of the Child has affirmed that: 

“Unaccompanied or separated children should not, as a general rule, be detained” and, in any case, 

 
21See Article 9 para. 2 of the ICCPR, Article 5 para. 2 of the ECHR and Article 7 para. 4 of the American Convention on 

Human Rights (ACHR). 
22Principle 8, Deliberation No. 5, Annex II of the Annual Report of the Working Group on Arbitrary Detention, 28 

December 1999, op. cit.   
23 See Principle 14 of the United Nations General Assembly, Body of Principles for the Protection of All Persons under 

Any Form of Detention or Imprisonment, op. cit. See also Article 16, para. 5, of the ICRMW, op. cit. 
24Principle 2. See also Article 16, para. 7, of the ICRMW, op. cit. See also the Report of the Special Rapporteur on the 

human rights of migrants, Jorge Bustamante, 4 August 2010, UN Doc. A/65/222, para. 87 (e) 
25Ibid 
26Ibid 
27United Nations, Standard Minimum Rules for the Treatment of Prisoners, adopted by the First United Nations Congress 

on the Prevention of Crime and the Treatment of Offenders, held at Geneva in 1955, and approved by the Economic and 

Social Council by its resolutions 663 C (XXIV) of 31 July 1957 and 2076 (LXII) of 13 May 1977 
28European Union Agency for Fundamental Rights (FRA), Detention of third-country nationals in return procedures, 

Thematic Report, September 2010, p. 41. 
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“detention cannot be justified solely on the basis of the child being unaccompanied or separated, or on 

their migratory or residence status, or lack thereof”. In compliance with Article 37 (b), the Committee 

also recalled that “all efforts, including acceleration of relevant processes, should be made to allow for 

the immediate release of unaccompanied or separated children from detention and their placement in 

other forms of appropriate accommodation.”.29 

Finally, in compliance with obligations under the CRC, States have to “ensure that a child shall not be 

separated from his of her parents against their will.” The right to family unity is in fact recognised by 

different international and regional binding instruments, such as Article 17 of the ICCPR, Article 8 of 

the European Convention on Human Rights (ECHR), Article 11, Section 2 of the American 

Convention on Human Rights (ACHR) and Article 18 of the African Charter on Human and Peoples’ 

Rights (ACHPR). 

• Women  

Women in detention facilities are particularly vulnerable to sexual abuse. Therefore, women should be 

detained in separated facilities and guarded by female warders30.Privacy for certain personal activities 

(such as changing clothes, sanitary activities) should also be ensured. 

States should set up and promote an effective mechanism for dealing with complaints of sexual 

violence, including within the detention system, and should also provide victims with protection, 

psychological and medical assistance. Moreover, measures should be set up to prevent the recurrence 

of such acts, thus enhancing the protection of women detainees.  

 

STATE RIGHT’S TO MAINTAIN A REGISTER OF ITS CITIZENS 

The state right to maintain the National Register of Citizenship is Shaped by the doctrine of “ 

Membership” or Membership model of Citizenship”. The constitution is understood as recognizing or 

establishing “ a national community “ and one belong to that community by being a citizen31. 

Permanently residing aliens are seen as less than full members and aliens outside the country are 

generally considered as non- members. The idea when we view the community through the lens of its 

member then the nation itself is a group of different community. The authors are of the opinion that 

the communities living in the State of Assam doesn’t consider the immigrants as the member of the 

community which gives the state the right to interfere to protect the rights and privileges of the 

community which feels intruded upon by the illegal immigrants. Understanding Citizenship as 

membership is deeply ingrained in constitutional thinking. In 1875 Chief Justice Waite wrote for the 

US Supreme Court : “ Citizenship conveys the idea of a membership. In the case of Minor v. 

Happersett32 Justice Black was of opinion that the citizenry is the country and the country in its 

citizenry. Citizenship suggests more than mere national identification. At least Since the American and 

French Revolutions, Citizenship has defined the locus of  sovereignty in a democratic nation. While 

not all citizens exercise sovereign power, only citizens have a respectable claim to the right to vote or 

rule. Citizenship is not simply a recognition that one is a part of a self- identifying group. It is 

membership in a national community- one that asserts the power to rule over a geographical area and 

the constitution becomes understandable.  We generally view constitution as establishing our national 

community.  The Constitution of India grants Special status33to the State of Assam considering the 

 
29Committee on the Rights of the Child, Treatment of unaccompanied and separated children outside their country of origin, 

General Comment n. 6, 1 September 2005, CRC/GC/2005/6, para. 61. 
30Guidelines for border management and detention procedures involving migrants, op. cit., para. 1.1.1. 
31T.Alexander.Aleinikoff, Citizenship,Aliens, Membership and the Constitution Volume 7;9 P.no-10. 
3288 U.S.(21Wall.) 162,165,166( 1874). 
33Art.371(b) Constitution of India. 
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unique nature of community living there State’s action to identify the citizen or distinguish it with non- 

citizen is justified on the Constitutional ground.  In the case of Landon vs Plasencia34 the U.S. Supreme 

Court states as a truism that an alien can not have a Constitutional right to enter.  Citizenship as full 

membership is not the rock upon which liberal democracy founders, but rather the rock upon which it 

is founded35. The criticism of the state on the ground of Human right should be relook through the idea 

of right to enter from U.S. jurisprudential perspective. The jurisprudential analysis of Duties of care 

toward guests are imposed upon landowners even though landowners have broad authority to choose 

their guests and to require guests to leave. It means state do have the right to choose the immigrants so 

the criticism of the idea of NRC as the religiously biased doesn’t stand on the logical ground. Chief 

justice Rehnquist has argued  that “ Constitution itself recognizes a basic difference between Citizens 

and aliens.  

 

CONCLUSION AND ROAD AHEAD: EXPLORING PAN INDIA APPLICABILITY 

In the age of globalization when the World become a market and there is no any impediment in the 

flow of ideas and people we need to rethink our position of citizenship. One of the dire consequences 

of globalization is that it makes the idea of sovereignty a myth.  However the whole debate on the issue 

of Citizenship should be viewed from the prism of Communitarianism or in the concept of “ national 

community”. It allows us to imagine an association of human beings who feel special obligation to one 

another. Once communitarianism reaches the national level, it readily turns to citizenship to demarcate 

the community. It seems to assume that, in a world of nation- states, Citizenship is the appropriate 

category for the fostering of “ties that bind”.” National community is either an oxymoron or requires 

a substantial shift in our usual understanding of the term “ Community” . “ A community Writes 

Thomas Bender” Involves a limited number of people in a somewhat restricted social space or network 

held together by shared understandings and a sense of obligations. Historically India is the place of 

illegal immigrants and immigration is witnessed in different states including West Bengal, 

Uttarpradesh and other states. Control of the borders has to be seen as a necessary attribute to 

nationhood and national security. While implementing the NRC one thing that has to keep in mind is 

the maintenance of communities of character and the alien’s right. 

 

 
34459,U.S.21,32(!982) 
35T.Alexander.Aleinikoff, Citizenship,Aliens, Membership and the Constitution Volume 7;9 P.no-15. 
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PERSONALIZATION OF POLITICS 

- Hemanth Kumar1 

 

ABSTRACT 

This article relates to the current political conditions present in many countries especially in the 

democracies across the world. This studies about a popular phenomenon happening across 

countries, this is one of the most important problem, which is  sometimes created and faced by 

people themselves, and this is generally not   realized or noticed by them, this phenomena  is called 

personalization or individualization (one man system) of politics, in this article the core objective is 

to understand this phenomenon, history behind it, what is it all about, its effect on democracy, its key 

features and finally the writer’s observation/views on it. 

 

INTRODUCTION 

Politics is defined by scholars as a set of activities which are related to the administration of people 

living in a defined territory of land or area, which in modern political science is called a state.2 

Politics is generally referred for the governance of people but is much more prominent, it impacts 

every person living in the state. Politics is a social obligation on the people; it is the social duty of 

every individual. There are various systems of politics like communism, democracy, Marxism, many 

more but the most famous among these political setups is Democracy. 

Democracy has evolved rapidly in the twenty-first century .In the recent decades we have witnessed 

growing  popularity of democratic norms and its values across the world to such an extent that a system 

which could not have been  imagined at one point of time is now ubiquitous .many countries have 

labeled themselves as democratic republics.3 

The core essence of democracy is free and fair will of the people. But in the contemporary global 

politics one of the major factors affecting the fair will of the people is the association-based identity 

politics or so called ‘Personalization of Politics’. In this type of mechanism, the will of the people of 

the state is largely influenced by many factors which ultimately destroy the essence of democracy. 

Over the last decades, the “personalization of politics” has turned into one of the defining elements of 

the democratic process. The common wisdom that sees popular political leaders as a fundamental 

electoral asset for their own parties has found increasing support in the existing masses. 

This type of trend is generally found due to rapid formation of large scale political groups which are 

formed to achieve various targets and in the recent times this pattern of politics has seen a upsurge, 

now it has more diverse mobilizations in which the people, are mobilized around personal lifestyle 

 
1 Student, BA. LLB., National Law University, Nagpur 
2 Definition of politics- https://en.wikipedia.org/wiki/Politics (accessed on December 07, 2019)(12:32 AM) 
3  By Jack Corbett and Wouter Veenendall, Does the personalization of politics have any benefits for democracy? , ( 

accessed on  December 08, 2019) ( 03:46 AM), https://blog.oup.com/2018/11/personalisation-of-politics-benefits-for-

democracy/ 

 

https://en.wikipedia.org/wiki/Politics
https://blog.oup.com/2018/11/personalisation-of-politics-benefits-for-democracy/
https://blog.oup.com/2018/11/personalisation-of-politics-benefits-for-democracy/
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values like economic justice, inequality, development, social life, nationalism, human rights etc.4 

These are very personal aspects which have the tendency to influence the voters. 

 

BACKGROUND 

In the last few decades, and across the western world, personalization has been identified as a defining 

trend of contemporary political communication. In fact, in many ways, the personalization of politics 

is as old and ubiquitous as politics itself. Throughout history and in different countries individuals 

have played an important role. Nevertheless, the frequent diagnosis of an increase in personalization 

during recent decades seems to suggest a new development in the current political setup.5 

The term individualism or personalization  itself, and its equivalents in various different  languages, 

like socialism and other form of political ideology which date back to almost  the 19th century 

individualism once exhibited interesting national variations, but its various meanings have since 

largely merged. Following the upheaval of the French Revolution, personalization was used 

pejoratively in the country to signify the sources of social dissolution and anarchy present in the society 

and the elevation of individual interests above those of the collective form of public interest. The 

term’s negative connotation was employed by French reactionaries, nationalists, conservatives, 

liberals, and socialists alike, despite their different views of a feasible and desirable social order.6 

Several factors have been identified as key drivers of personalization. Some of them are media-related: 

the proliferation of television, the pervasiveness of the media in the political process and the intensified 

economic orientation and competitiveness of the media industries. But it is clearly not just about the 

media: the modernizations of society and changes in the political system have further contributed to 

the personalization process. Modernization, in its sociological sense, has led to a weakening of the 

traditional social ties that used to determine an individual’s path through life, this process of 

individualization has brought new uncertainties. Parties today could no longer rely on loyal partisan 

votes, have to deal with the de-ideological inherent in the modernization process and the growth of the 

‘unreliable’ voter has given the chance of identity politics.7 

Given the magnitude of these changes it is expected that politics, and specifically political 

communication, would have become more personalized across western democracies. Yet, it would be 

a mistake to assume either that personalization has developed linearly, or that all countries would 

experience the phenomenon identically.8 

The recent past has seen a significant and conventional move from wisdom like an individual 

relationship with political parties depends largely on the type of parties, their collective agenda, 

ideology that are predominant in the party system in each relevant point of time , arguably the profound 

transformation undergone by traditional political parties in the last decade had an immense effect on 

the dynamics of party identification at the individual level , parties which have strong ground and mass 

based platform are characterized of having strong connect with their social milieu, in the case of 

contemporary politics all most all the political parties have adopted these features but with a difference 

 
4 By Dhavan V. Shah, Lewis A. Friedland, Chris Wells, Young Mie Kim, Hernando Rojas, W. Lance Bennett, The 

Personalization of Politics: Political Identity, Social Media, and Changing Patterns of Participation ( accessed on December 

09, 2019)( 04: 22 PM IST), https://doi.org/10.1177%2F0002716212451428 
5Book- Adam S and Maier M, Communication Yearbook 34, Personalization of politics: A critical review and agenda for 

research. In: Salmon C (2010)  
6 By Steven M. Lukes, POLITICS AND PHILOSOPHY, Individualism, (accessed on December 10 2019)( 10:15 PM IST), 

https://www.britannica.com/topic/individualism 
7 Book- Adam S and Maier M, Communication Yearbook 34, Personalization of politics: A critical review and agenda for 

research. In: Salmon C (2010)  
8 Book-Adam and Maier,( supra) 

https://www.britannica.com/topic/socialism
https://www.britannica.com/event/French-Revolution
https://www.merriam-webster.com/dictionary/anarchy
https://www.merriam-webster.com/dictionary/collective
https://www.merriam-webster.com/dictionary/connotation
https://www.merriam-webster.com/dictionary/conservatives
https://www.merriam-webster.com/dictionary/feasible
https://journals.sagepub.com/doi/abs/10.1177/0002716212451428?journalCode=anna%20(%20accessed%20on%2019%20Sept%202019)
https://journals.sagepub.com/doi/abs/10.1177/0002716212451428?journalCode=anna%20(%20accessed%20on%2019%20Sept%202019)
https://journals.sagepub.com/doi/abs/10.1177/0002716212451428?journalCode=anna%20(%20accessed%20on%2019%20Sept%202019)
https://journals.sagepub.com/doi/abs/10.1177/0002716212451428?journalCode=anna%20(%20accessed%20on%2019%20Sept%202019)
https://journals.sagepub.com/doi/abs/10.1177/0002716212451428?journalCode=anna%20(%20accessed%20on%2019%20Sept%202019)
https://journals.sagepub.com/doi/abs/10.1177/0002716212451428?journalCode=anna%20(%20accessed%20on%2019%20Sept%202019)
https://doi.org/10.1177%2F0002716212451428
https://www.britannica.com/contributor/Steven-M-Lukes/5837
https://www.britannica.com/topic/individualism
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of approach, but their prime focus is in showing the voters that party identification is no longer based 

on prior social and ideological theme of the organization but rather on the individual identities and 

attitudes towards  more  partisan objects, this highlights the new and alternative perspective of 

independent voters.9 

 

CONCEPT - WHAT IS PERSONALIZATION OF POLITICS? 

The basic meaning of this is when an individual person’s personality becomes very influential or we 

can say a larger than life figure, in front of which all the established institutions, political organizations, 

their ideologies become smaller, where the identity of the state is known by that individual. Here there 

is no body greater than that person; occurrence of this phenomenon is called personalization of politics. 

In the first level of analysis, personalization refers to ‘the notion that individual political actors have 

become more prominent at the expense of parties and collective identities10 Personalized politics has 

been in existence from a long time in the form of populist regimes uprising  of  any popular leader or, 

by having emotional connect to people with their charismatic leader , but in the politics of the twenty 

first century there has been a significant difference or change in this kind of politics due to widespread 

social fragmentation of people which has resulted in individuation as a form of modal social condition 

and this phenomenal  shift has been seen mostly in post industrial democracies ,prominently among 

the younger generation.11 

The tendency for the politics to be heavily and eccentrically, dominated by the individual personalities 

of its leaders rather than the political ideology, the policy programme, issues of development is a key 

problem faced by democracies across the world. Most scholars and analysts argue against this rising 

feature of political life that produces negative effects, in particular personalization of politics or 

individualized politics effects the relevance of political ideologies and platforms, makes politicians 

less accountable to their voters on these accounts the whole concept of democracy has in a sense is 

lost 12 And the most worrying part is that this problem is been overlooked and often understandable by 

people they just think this as a part of their normal socio-political life . 

Personalization takes substantially different forms due to structural variations in the media and political 

systems, as well as the distinctive characteristics of the campaigns and candidates. It is hence clear, 

although often overlooked, that when discussing personalization, we should be careful in drawing 

generalizations about the phenomenon. But personalization is used to refer not only to a change in on 

which the coverage focuses, but also in what it emphasizes: in this sense, it goes beyond the visibility 

of individuals, instead referring to an increasing focus on their ‘character’, ‘personalities’, ‘reputation’, 

their ‘image’ in the public.13 

While in this individual are in the eye of their political organization/parties, these systems generally 

now a day are very large, thanks to the ubiquitous presence of social networking and omnipresent 

communication technologies. These are very dense and effective communication systems which often 

help and enable the political organizations express their point of view to the people, many times this 

setup of communication networks are closely coordinated by custom web platforms that provide 

 
9 Book- D.Garzia, personalization of politics an electoral change, published-Palgrave Macmillan (2014). 
10Book- Russell j. Dalton and Martin P. Wattenberg, Parties without partisans: political change in advanced industrial 

Democracies. New York: Oxford University Press.(2002) 
11 By W. Lance Bennet, Political Identity, Social Media, and Changing Patterns of Participation, The personalization of 

politics, .( accessed on December 11, 2019) ( 12:02 PM IST ) 
12 By W. Lance Bennet, Political Identity, Social Media, and Changing Patterns of Participation, The personalization of 

politics, .( accessed on December 11, 2019) ( 12:02 PM IST ) 
13 Book- Russell j. Dalton and Martin P. Wattenberg, Parties without partisans: political change in advanced industrial 

Democracies. New York: Oxford University Press.(2002) 
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information, media records, and direct interaction among activists These effective technologies and 

their affordances enable these political organizations to personalize appeals to growing number of 

independent voters through these   pathways. 

Even these advanced frameworks do not spread automatically, it involves the interest and willingness 

of people, they should know how to shape and share rational or reasonable themes in this process of 

personalization and expansion of these political organizations have a well places public management 

mechanism.14 

Political advertisement is the backbone of identity politics which in modern form is also called brand 

politics. The main aim of this kind of politics is to form a pattern with regard to almost all the aspects 

of elections. Political analysts interpret political branding as manifestation of image of a political 

candidate, party, ideology and other related terms of policy made for general public with the help of 

material and immaterial hints as well as language.15 

Henneberg (2002) defined political marketing as “seeking to establish, maintain, and enhance long 

term political relationships at a profit for society, so that the objectives of the individual political actors 

and organizations involved are met”. Further, he said that political marketing becomes instrumental in 

terms of mutual exchange and fulfillment of promises with regard to the political brand and the 

consumer citizen.16 

Similarly, thinkers of the traditional form or type of “republic” political thought according to which 

power is best controlled by being divided are disturbed by their perception that individualism deprives 

the state of the support and active involvement of citizens, thereby impairing democratic institutions.17 

 

KEY FEATURES 

Strong Communication Setup- This is the most basic and important requirement of individual 

politics, rather than being mediated by their political organizations these individual leaders plan to 

have maximum connect with their constituents by the means of mass media, public functions, rallies 

etc. this factor is more dominant in places where the population is small, because due to small size the 

politicians get ample opportunities for direct and a much more amplified personal contact.18 

Narrow Ideology and Limited Political Debate- Many times leaders are elected largely because of 

their personal skills meaning the qualities and characteristics, on basis of who they are rather than what 

they stand for, this happens due to very vague or narrow ideologies present in other political groups 

present in the following political contestation. In many countries this occurs even due the limited scope 

of discussion, lack of political debate is a major problem because what generally happens is people 

start making misleading perception about the political values present in their social environment and 

 
14 W.Lance Bennett and Alexandra Segerberg, Digital media and the personalization of contentious politics, The Logic of 

Connective Action, (accessed on December 11,2019)( 12:31 AM IST)- 

https://www.tandfonline.com/doi/full/10.1080/1369118X.2012.670661?src=recsys 
15 Amit Kumar, Somesh Dhamija, Aruna Dhamija, Politics: A Case of Political Branding and its Indian Connect, The 

Changing Paradigm of Modern-day, ( accessed on December 12, 2019)(12:40 AM IST)- 

https://pdfs.semanticscholar.org/102b/3146afe4147ed277b3c62086c0fb278d7ffa.pdf 
16 Amit Kumar, Somesh Dhamija, Aruna Dhamija, Politics: A Case of Political Branding and its Indian Connect, The 

Changing Paradigm of Modern-day, ( accessed on December 12, 2019)(12:40 AM IST)- 

https://pdfs.semanticscholar.org/102b/3146afe4147ed277b3c62086c0fb278d7ffa.pdf 
17 By Steven M. Lukes, POLITICS AND PHILOSOPHY, Individualism, (accessed on December 10 2019)( 10:15 PM 

IST), https://www.britannica.com/topic/individualism 
18 By Jack Corbett and Wouter Veenendall, Does the personalization of politics have any benefits for democracy? , ( 

accessed on  December 08, 2019) ( 03:46 AM), https://blog.oup.com/2018/11/personalisation-of-politics-benefits-for-

democracy/ 

https://www.britannica.com/topic/citizenship
https://www.tandfonline.com/doi/full/10.1080/1369118X.2012.670661?src=recsys
https://pdfs.semanticscholar.org/102b/3146afe4147ed277b3c62086c0fb278d7ffa.pdf
https://pdfs.semanticscholar.org/102b/3146afe4147ed277b3c62086c0fb278d7ffa.pdf
https://www.britannica.com/contributor/Steven-M-Lukes/5837
https://www.britannica.com/topic/individualism
https://blog.oup.com/2018/11/personalisation-of-politics-benefits-for-democracy/
https://blog.oup.com/2018/11/personalisation-of-politics-benefits-for-democracy/
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this gives space for an individual to come with a new ideology which is generally eccentric to oneself 

, and gradually this gives rise to individual politicians whose image becomes much more important 

than party manifestoes, ideologies, and finally above politics itself.19 

Polarisational Politics- Even if there is existence of strong leftist or rightist ideology and many 

different/ divergent views too gives rise to extreme polarization among the masses. In such 

circumstances the political rivalry between political contestants is often fiercely antagonistic 

prominently because they have limited set of ideologies or a lot of them and therefore the political 

debate revolves and is concentrated mainly on personal disagreements of contestants trying to 

differentiate one another, in combination of limited role of political parties this task of 

individualization becomes much easier.20 

Strong Economic Background –this part of campaign is mostly integral part of political marketing, 

it usually deals with all the finances which are required into starting and managing political 

advertisements, the assets that make a political marketing successful are rallies, television 

advertisements, billboards, commercials, symbols, colors, logos mostly they focus on all the assets that 

are tangible in nature. It treats voters as consumers that is why their campaign draws heavily from a 

consumer-oriented approach.21 

Personal Skills of Dominating Aspects of Public Life- This skill is one of the natural skills present 

in people. This is done by possessing good command on language, oratory skills, these creative 

personal skills give opportunity to individuals to relate to people can easily form an understanding of 

social surroundings and this process slowly tends to become a part of people’s lives. This forms the 

foundation of dominating politics.22 

Based on all these factors, it shows that identity politics has deepen its roots in democratic governance 

and because of modern technologies this phenomenon does not seem abnormal for the majority of the 

people, but in reality, this has become the biggest danger on to all the political systems. 

 

CONCLUSION - MY VIEW 

In the political arrangements of societies one of the growing concerns is personalization of politics. 

Huge level of social fragmentation , decline in the principles of  organizational participation, lack of 

collective social frameworks , misleading and politically motivated or committed mass communication 

networks, false propaganda, and all the major factors such as economic support , extreme division 

among people , lack of idealistic vales of political organizations, their interpretation of politics, very 

limited political exchange of views and many more fragments of social life have added to the 

development of identity politics, taking democratic system of politics in to consideration the major 

problem today is the interpretation of such kind of politics because this phenomenon was always 

present in political setups and then the sudden rise of field of politics in mainstream has not properly 

understood by large number of people, for democratic system this is much bigger threat as compared 

to other political systems, this kind of politics almost destroys the basic foundation of free will. 

 
19 Amit Kumar, Somesh Dhamija, Aruna Dhamija, Politics: A Case of Political Branding and its Indian Connect, The 

Changing Paradigm of Modern-day, ( accessed on December 12, 2019)(12:40 AM IST)- 

https://pdfs.semanticscholar.org/102b/3146afe4147ed277b3c62086c0fb278d7ffa.pdf 
20 Amit Kumar, Somesh Dhamija, Aruna Dhamija, Politics: A Case of Political Brand, (supra) 
21 Amit Kumar, Somesh Dhamija, Aruna Dhamija, Politics: A Case of Political Brand, (supra) 
22 By Jack Corbett and Wouter Veenendall, Does the personalization of politics have any benefits for democracy? , ( 

accessed on  December 08, 2019) ( 03:46 AM), https://blog.oup.com/2018/11/personalisation-of-politics-benefits-for-

democracy/ 

https://pdfs.semanticscholar.org/102b/3146afe4147ed277b3c62086c0fb278d7ffa.pdf
https://blog.oup.com/2018/11/personalisation-of-politics-benefits-for-democracy/
https://blog.oup.com/2018/11/personalisation-of-politics-benefits-for-democracy/
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Individual connect, social aspect, emotional connect and many more features give rise to “brand 

politics” it’s very relevant in modern times to understand identity politics and question its justification. 
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PREVAILING MISTRUST OF THE LEGISLATURE'S COMPETENCE 
AND THE JUDICIARY'S PRUDENCE  

- Tanya Kukade1 

 

ABSTRACT 

It is often said that the Legislature is the best judge of the needs of its people. It understands the 

foremost requirements of its populace, be it legal, social, or economical, and devises its policies 

accordingly. Another important pillar of our democracy, the Indian Judiciary is always on the alert 

protecting citizens' rights. The apex court of the land, the Supreme Court of India, is perhaps one of 

the most revered and trusted constitutional body in the country. Together, through a system of checks 

and balances, these organs of our government have efficiently shepherded our young democracy to 

great heights over several decades. The researcher seeks to analyse the case of State of Gujarat v. 

Mirzapur Moti Kureshi Kassab Jamat (2005) which discussed the beef ban controversy surrounding 

the Indian sentiments and morality in our country. The origin of this debate in the independent India 

can be traced back to circa 1948, when the framers of the constitution debated this issue in the 

Constituent Assembly. Since then, this dilemma has been a recurrent attribute of the world's largest 

democracy. 

Keywords: constitution, beef ban, rights, morals, legislature, democracy. 

 

STATE OF GUJARAT V. MIRZAPUR MOTI KURESHI KASSAB JAMAT2 

It is often said that the Legislature is the best judge of the needs of its people. It understands the 

foremost requirements of its populace, be it legal, social, or economical, and devises its policies 

accordingly. Another important pillar of our democracy, the Indian Judiciary is always on the alert 

protecting citizens' rights. The apex court of the land, the Supreme Court of India, is perhaps one of 

the most revered and trusted constitutional body in the country. Together, through a system of checks 

and balances, these organs of our government have efficiently shepherded our young democracy to 

great heights over several decades. 

The origin of this debate in the independent India can be traced back to circa 1948, when the framers 

of the constitution debated this issue in the Constituent Assembly. Since then, this dilemma has been 

a recurrent attribute of the world's largest democracy. 

In 1948, the State of Bombay passed the Bombay Animal Preservation Act, which banned the slaughter 

of all animals unless done with a certificate declaring them fit for slaughter. This was replaced by 

Maharashtra Animal Preservation Act, 1976 (MAPA) in 1978. It made cow slaughter illegal, but 

allowed the slaughter of certain animals placed in its schedule, including bulls and bullocks based on 

their economic viability.  

The Act was amended in 1994 to grant bulls and bullocks the same protection as was available to cows 

but only received the presidential assent in 2015. The Act inserted the words “bulls and bullocks” after 

“cow” under Section 5 of MAPA.3 The High Court allowed the writ petition and struck down the 

impugned legislation as ultra-vires the Constitution holding that the statute imposed an unreasonable 

 
1 Student, Symbiosis Law School, Pune 
2 (2005) 8 SCC 534. 
3 Maharashtra Act No. V of 2015, (Mar. 4th 2015), 

http://bombayhighcourt.nic.in/libweb/acts/Stateact/2015acts/2015.05.PDF 
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restriction on fundamental rights. The new act banned the slaughter of all cattle with the exception of 

water buffaloes; the very possession of beef is now punishable with a prison sentence. 

The new millennium witnessed a shift in the approach by the apex court. While some consider this 

shift as a violation of the stare decisis doctrine, others regard it as a progressive outlook towards the 

problem. In such circumstances, it becomes imperative to analyse the factors necessitating such 

variation and determine if the State has failed in its duty as a 'welfare' state. 

 

RESEARCH METHODOLOGY 

The present research seeks to analyse the outlooks of the community as well as our legislature on 

certain legal and moral issues faced by the authority in formulations of certain laws by the qualitative 

research methodology wherein the researcher seeks to explain certain concepts by observing certain 

existing phenomena, public opinions as well as understanding their outlook in order to determine their 

applicability and soundness of the law passed by the legislature. 

  

SCHOOL OF JURISPRUDENCE 

This decision was taken along the lines of positivist jurisprudential theory wherein the law makers i.e. 

the legislature as well as the interpreters of law i.e. the judiciary play an important role. Positivist 

theory focuses on the laws man creates for the regulation of his personal as well as social conduct in 

the society. In India, the organs of the government play an important role in determining the rules that 

govern the individuals in the society and this will is represented by the statutes enacted by the 

legislature. Positive laws as also propounded by Aquinas surround the core of certain natural rights 

held by each individual, they do not interfere with such rights and play a major role in protecting such 

rights from the abuse of the governmental policies or actions.  

The laws governing cattle slaughter in India vary between the borders. The "Preservation, protection 

and improvement of stock and prevention of animal diseases, veterinary training and practice" is Entry 

15 of the State List of the Seventh Schedule of the Constitution. Some States allow the slaughter of 

cattle with restrictions like a "fit-for-slaughter" certificate which may be issued depending on factors 

like age and gender of cattle, continued economic viability etc. others completely ban cattle slaughter, 

while there are no restrictions in a few other states.4 Such restrictions are made to protect the moral 

beliefs of certain groups of society although, face tremendous criticism by other communities whose 

interests are overstepped by such legislations. Hence, the courts are faced with the dilemma of whose 

interests must be protected and whose interests can be adjusted, what stands at a higher moral pedestal 

in the society. In our country, given the numerous factors that act around the protection of cattle meat 

and their use in the agricultural as well as the economic sector, the said decision was a long-awaited 

one.    

In the present case, a seven-judge bench heard a petition on the complete ban of cow slaughter in 

Gujarat. In a majority 6-1 ruling, the court held that such a ban is not a prohibition but only a restriction 

necessary to protect moral as well as ethical beliefs of certain communities, because the slaughter of 

certain other animals is still legal and hence there is no infringement of a fundamental right to 

occupation, trade or business. 

A ban on cow slaughter is linked to the constitutional goal of preserving cattle for agricultural purposes 

as has been stated in the Directive Principles under Article 48A, although prima facie it may look like 

 
4 Harsh Dobhal, ‘Writings on Human Rights, Law, and Society in India: A Combat Law Anthology : Selections from 

Combat Law’, (Socio Legal Information Cent, 2011), (2002-2010), p.16). 
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a trial towards vote bank politics or to promote one’s political agendas. It has both natural law influence 

and has come to be recognized as a part of positive law upon receiving the necessary sanctions from 

the legislative authority.5  

It has been seen that most political parties have targeted beliefs and naturalistic perspectives of 

communities in order to fulfil their vote banks. Thus, the issue of beef ban came to light and has been 

duly recognized by our legislature by preventing the slaughter, trade or transport of cows or other 

milch animals and the same has been adopted by numerous states.6 Upon being made a part of the 

legislative sanctions by the legal authority, such laws receive the status of positive laws as elaborated 

by imminent philosophers like Hobbes and Austin. 

 

LEGAL & MORAL ISSUE 

The challenge to the constitutional validity of the legislation was founded on three grounds, that the 

total ban offended the religion of the Muslims as the sacrifice of a cow on a particular day is sanctioned 

by Islam. Secondly, that such a ban offended the fundamental rights of the Kasais (butchers) under 

Art. 19(1)(g) and was not a reasonable and valid restriction on their right. Thirdly, that a total ban was 

not in the interest of the general public. 

The Beef Ban sparked an important debate as to the justification of such ban whether it lies in political 

ideologies, or the bonafide protection of animal rights and religious sentiments. It's a delicate situation. 

A complete ban on beef is likely to anger Muslims and Christians, but ignoring such calls can hurt 

BJP's political fortunes in their strongholds in Hindu-dominated states. 

 

ANALYSIS 

Ancient Greek philosophers such as Pythagoras stood against harm to animals based on grounds of 

their having souls like human beings, Plato considered meat to be a luxury in his time and its 

consumption struck the society with inequality and unrest to acquire it. Even Jeremy Bentham 

considered animal harm and suffering as a moral concern and stood against meat consumption.  

The taboo within the Hindu religion against the consumption of cow’s flesh which, in the 19th century, 

was used as a rallying point during the nationalist mobilization in northern India, has now assumed 

centre stage in contemporary debates. 7 Thus, more often than not, attempts have been made to give 

this issue a religious colour, particularly by the local fanatics. 

The judicial approach, has varied in this regard, probably because of the changing needs of the Indian 

society and economy. This issue has many dimensions, ranging from legal, economic and social to 

religious, cultural and political. Owing to the diverse population of the country, various individuals, 

sections of the society, groups and organizations have justified or opposed such laws on various 

grounds. Those in favor have defended such laws, inter alia, on economic grounds, whereas those 

against it have condemned it because in deciding what an individual should eat, the State encroaches 

upon the Fundamental Rights of the people. 

 
5 I.C. Golak Nath and Ors. v. State Of Punjab And Anr. 297, (1967), it was pointed out that, the Directive Principles of Part 

IV are as fundamental as the constitutional rights embodied in Part III and Article 37298 imposes a constitutional duty 

upon the States to apply these principles in making laws. 
6 Report of National Commission on Cattle, 2002, Chapter I, para 167. 
7 Chigateri S., 'Glory to the cow': Cultural differences and social justice in the food hierarchy in India’, SAJSAS, 2008, 

31(1): 10, 35.  



 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue I | January 2020                                                     

 

Page | 213  

 

One is also faced with the ethical dilemma of whether it is right to sacrifice the life of an animal, one 

who can seldom defend his life for the satisfaction of the dominating human beings or whether we 

must coherently accept the practices of the society and continue to live in the food chain. Our 

conscience supports the first argument and thus, the need for the legislation was felt. Coherence of the 

public opinion on one issue with a majority in a vastly diverse country such as ours is an impossible 

task, given the disparities in their cultural social, historical and even political outlooks hence, the 

acceptance of such bans by certain states and the continuance of slaughter and transport of animals in 

others would lead to a deep divide between the citizens of this state in the long run.  

The political background in the days of introduction of such laws in the society is owed to the right-

wing party in power and they actively contested and targeted the Muslim community who were known 

to consume beef. The emerging militant cow vigilantism has targeted one particular religious 

community with a study showing that since 2010, 86% of those who were lynched by the Hindu gau 

rakshaks (cow protectors) were Muslims, with 97% of these attacks taking place after the year 2014 

when the BJP came to power at the centre.8  

Hence, the slaughter ban which imposes the dietary norm of a minority social group on all its citizens, 

varyingly termed as food fascism9 or culinary apartheid, has triggered counter-movements in the 

country. 10 

In Hanif Qureshi's11 case the Supreme Court upheld a total prohibition of slaughter of the cows, 

breeding bulls and working bullocks, without prescribing any test of requirement as to their age. 

Having rejected claims based on rights of equality and of religion towards fellow Muslims by reasons 

of absence of any such obligation in the text of the Quran. Whilst the ban on buffaloes, bulls and 

bullocks was valid so long as they were capable of being used in milch and as draught cattle. Once 

they ceased to be capable of yielding milk or of breeding or working as draught animals, prohibitions 

on their slaughter were no longer in the interests of the general public and were in fact a burden on 

resources. In this manner the court succeeded in achieving a balance of interests towards the said 

communities.   

Taking into consideration the ban on the transport of cattle from within the state to outside the state 

for the purpose of slaughter, it is evident that the legislature of Maharashtra cannot define the protocols 

in another state as it is outside their legislative competence to do so, the court should prohibit the 

transport of cattle per se.12 

The court also relied on Article 51A(g) which imposes a duty on citizens to protect and improve the 

natural environment and to have compassion for living creatures. If in the court’s eyes being 

compassionate towards animals stands higher than having such feelings towards fellow human beings 

I fail to abide by its directives. Basing my opinion on an organisation looking after animal preservation, 

although the Court would have had tremendous resources for the same, their view on saving the cattle 

to ensure mere existence does no good to the agricultural community either.  

 
8 Abraham, D, Rao, ‘86% Dead In Cow Related Violence Since 2010 Are Muslims; 97% Attacks After 2014’, Indiaspend, 

(28 June, 2017), http://www.indiaspend.com/cover-story/86-dead-in-cow-related-violence-since-2010-are-muslim-97-

attacks-after-2014-2014. 
9 Biswas, S., ‘Is India’s ban on cattle slaughter ‘food fascism’?’, BBC News, (2 June 2017), 

https://www.bbc.co.uk/news/world-asia-india-40116811. 
10 Ehsan M., ‘Independent MLA behind ‘beef party’ asks government to serve beef in J&K house’, The Indian Express, 

(28 October 2015), https://indianexpress.com/article/india/india-news-india/independent-mla-behind-beef-party-asks-

government-to-serve-beef-in-jk-house/.  
11 Supra note 3 
12  ‘India: ‘Cow Protection’ Spurs Vigilante Violence’, (Human Rights Watch, 27 April 2017), 

<https://www.hrw.org/news/2017/04/27/india-cow-protection-spurs-vigilante-violence>. 

http://www.indiaspend.com/cover-story/86-dead-in-cow-related-violence-since-2010-are-muslim-97-attacks-after-2014-2014
http://www.indiaspend.com/cover-story/86-dead-in-cow-related-violence-since-2010-are-muslim-97-attacks-after-2014-2014
https://www.bbc.co.uk/news/world-asia-india-40116811
https://indianexpress.com/article/india/india-news-india/independent-mla-behind-beef-party-asks-government-to-serve-beef-in-jk-house/
https://indianexpress.com/article/india/india-news-india/independent-mla-behind-beef-party-asks-government-to-serve-beef-in-jk-house/
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Although, the modification intended by the court in banning the consumption of Beef seems to be 

unconstitutional under Article 19(1)(g), 25 and 21 as this indicates the States interference with the 

individual’s personal liberty of making food choices. This legal recognition of a right to privacy as 

held under Art. 21 of the Constitution in food consumption practices is all the more important given 

that previous judgments on cow slaughter have not acknowledged such a right.  

 

CONCLUSION 

In a democracy, where each individual is free to voice his opinion, there are certain debates which at 

no time can amass a public consensus. Keeping in mind the multiplicity of views and ideals held by 

persons, and the experiences of the past, the debate relating to slaughtering of animals, undoubtedly, 

falls in this category. It comes as no surprise that the Constituent Assembly, maintaining the sanctity 

of the cultural diversity of the land, did not pursue a nation-wide enactment on the matter. Even today, 

the demand for a national legislation is as foolhardy as it is unreasonable, the fulfilment of which in 

all probabilities will lead to aggravated acts of violence throughout the country. The best alternative 

so far, as experience suggests, has been to leave the issue to the better judgment of the individual states. 

As individual states of the country have been empowered to make laws concerning slaughtering of 

animals, the trend has been that in states where a substantial population is involved in consumption of 

beef, the legislature, keeping in mind the cultural requirements of the people, has deemed fit not to 

impose a ban, for instance in Goa, and in north-eastern states of Arunachal Pradesh, Meghalaya, 

Tripura, Nagaland, Sikkim and Mizoram.13 

A standstill in agriculture, production and export acts as a hurdle in the progress of the society creating 

tremors in every field of its growth. Thus, basing one’s reasoning on protecting the sentiments of a 

few at the cost of natural justice to the many cannot outweigh the negative consequences of such an 

approach. Utilitarianism is propounded by many but implemented only by a few and it is the duty of 

the judiciary to value such principles.  

Ironically, in the states of Madhya Pradesh, Maharashtra and Delhi, among others, if you are arrested 

for cow slaughter, you are automatically held guilty until proven innocent, overturning a fundamental 

principle of criminal law. The law is more lenient if you happen to kill a human being, where you are 

presumed innocent until proven guilty.14 

 

SUGGESTIONS 

• The cattle slaughter bans and the bans on transportation of cattle across states, which a re being 

violently enforced by bands of cow vigilante gau rakshaks, deprive the farmer of any resale 

value for their cattle.  

• Once the cow or other milch animals cease to produce milk or breed or work as draught animals, 

prohibitions on their slaughter are against the interests of the general public and are a burden on 

resources. 

 
13 ‘The states where cow slaughter is legal in India’, The Indian Express, (8 October 2015), 

http://indianexpress.com/article/explained/explained-no-beef-nation/. 
14 Chetan Chauhan, ‘Centre bans sale of cows for slaughter at animal markets, restricts cattle trade’, Hindustan Times (19 

July 2017), http://www.hindustantimes.com/india-news/centre-bans-cow-slaughter-across-india-cows-can-be-sold-only-

to-farmers/story-8sFXJxiNmZ8eD6NXDgbvnL.html.  
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• Cattle must seldom be looked at as mere sources of meat, nutrition and must be looked upon with 

compassionate grounds. They should be respected and valued in order to ensure their protection as 

provided by the ethos, beliefs as well as directed by the Constitution of our country.  

• Uniformity in application of reasonable laws is a necessity in our country while ensuring that the 

rights of the minority are not oppressed, hence the legislatures of the States must reach a common 

consensus regarding the ban.  

• It has been recorded by Denmark that the use, consumption as well as transport of the meat of such 

animals as discussed above, has led to a global climate change, based on numerous reports, and 

thus the country has imposed a climate tax on any activities relating to such animals within its 

territory and seeks to spread awareness regarding the same.  

• Criticism and scrutinization of executive action and judicial decisions, leading to a healthy public 

debate, is a unique and welcomed feature of a democracy. However, caution must be exercised so 

that such debates and discussions are not used as a forum to create a sense of insecurity and mistrust 

towards constitutional institutions 
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RIGHT TO ADOPTION 

- Shivani Khareedi1 

 
 

BACKGROUND 

Adoption in India is governed by two major laws: Hindu Adoption and Maintenance Act, 1956 

(“HAMA”) for the Hindus and the offshoots of Hindus such as Sikhs, Buddhists, Jains and the 

Guardians and Wards Act, 1890 that governs Christians, Parsis, Muslims, etc. Each person who is 

competent to adopt as per the requirements of the laws they are governed by, has the right to adopt. 

But the Indian Constitution does not provide for the right to adoption to be a fundamental right. This 

paper thrives to reason out as to why the right to adoption must be considered as a fundamental right 

and also indulge in the personal laws that provide for adoption that the people follow.  

The HAMA provides regulations on requisites of a valid adoption, who can adopt, who can give in 

adoption, who can be adopted, effect of adoption and other requisites. These need to be complied by 

the Hindus when they want to adopt a Hindu child. The Muslim law does not provide for adoption as 

such as the Islam religion says that no one can take the place of the birth parents and hence only 

provides for acknowledgment. No express provision for adoption is seen in the Christian personal laws 

but if a custom provides for the same, it can be done. A similar provision is under Parsi law but the 

child gets no property rights. In view of these personal laws and the cases regarding adoption in the 

same, the author strives to assert that adoption must be considered as a fundamental right of all citizens.  

 

OBJECTIVE 

The objective of the research is to understand the concept of adoption in the various personal laws, the 

legal situation of adoption and the laws pertaining to it and to carve out the importance of making the 

right to adoption as a fundamental right in the light of right to life2. The author seeks to understand the 

concept by venturing into various famous case laws and articles. 

 

RESEARCH QUESTION 

The research seeks out to answer the following questions: 

• Scrutinizing the significance of “Adoption: fulfillment in the lives of Infecund-weds” in the 

sphere of “Right to Life: fulfillment of lives”.  
 

LITERATURE REVIEW 

Apoorva Vijh: Fundamental Right to Adopt3 

This article deals with the various adoption rights of the religious communities in India. The article 

also talks about the Guardians and Wards Act, 1980, which is the codified law for adoption in India. 

It deals with the analysis of various constitutional debates in relation to the adoption rights of citizens. 

It analyses important case laws with regard to adoption which includes Shabnam Hashmi V. Union of 

 
1 Student, BBA. LLB., Symbiosis Law School, Hyderabad 
2 Art. 21 of Indian Constitution 
3 http://ijlljs.in/wp-content/uploads/2015/04/IJLLJ-Family-Law.pdf   

   International Journal of Law and Legal Jurisprudence Studies  ISSN:2348-8212 Volume 2 Issue 3 

http://ijlljs.in/wp-content/uploads/2015/04/IJLLJ-Family-Law.pdf
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India and Theodore Manuel V. Unknown among others. It studies how the adoption right should be 

considered as a fundamental right while keeping in mind the ongoing religious practices.   

 

NEED OF THE RESEARCH 

Such a thorough study into the adoption provisions in personal laws, how they affect the rights of the 

natural born child of adoptive parents if any, and the effect of the succession of property by the children 

of the adoptive parents plays an important role to understand the need to make adoption as a 

fundamental right. For example, the customs in the Hindu religion stresses upon the importance of 

having a son. If a couple is childless, they will have a method to have a son of other ways such as 

surrogacy do not work out. With the number of orphans and children being abandoned, these parentless 

children will find a nurturing home that is essential for their mental and physical well-being.   

 

INTRODUCTION 

Adoption is a process where a person takes a child into their custody to look after the child as their 

own, by meeting all the basic needs of the child and taking the responsibility to look after the child’s 

educational, psychological, physical, mental and other needs. The child here may be an orphan, or his 

parentage might not be known, or the child has been abandoned by his parents or adoption may take 

place even with the consent of the biological and the adoptive parents. The process to take in a child 

not born biologically and to give him the rights and place on the same level as that of the biological 

child is only available to the Hindus in India. The adoption process in India is governed by the Hindu 

Adoption and Maintenance Act, 1956(“HAMA”). The process of adoption is not available to the 

people of Muslim, Christians, Parsis and Jews in India. In case they wish to adopt, they have to opt for 

guardians which is governed by the Guardians and Wards Act, 1890.  

Hindu Adoption 

The Hindu religion lays a lot of importance on the birth of a son in the household. It is said that a man 

attains moksha (salvation) through a son. The son is considered very important in a family also because 

he would be continuing the lineage. Hence according to the Hindus, having a son leads to the doors of 

salvation and will help to continue the lineage further.  

What would happen if a couple does not have a son?  

The option available to Hindus is adoption. They may take into adoption a Hindu child4 and give him 

the same position in the family as that of a biologically born child. A Hindu male of sound mind and 

of the age of majority5 and a husband may adopt with the consent of his wife, and if more than one 

wife is living, he may adopt with the consent of all his wives6. A Hindu female of sound mind, age of 

majority7 and a wife may adopt with the consent of her husband, and the consent in either case is not 

necessary of the spouse has renounced the world, ceased to be a Hindu or is declared by the court of 

competent jurisdiction to be of unsound mind8. Such parents take care of the child as well as his 

property. The child, once adopted, severs off all ties with his biological parents and the rights that the 

biological parents had over the child come to an end and new rights are created in the adoptive parents 

towards the adopted child. 

 
4 Sec 10(i) of HAMA, 1956 
5 Sec 7 of HAMA, 1956 
6 Ibid 
7 Sec 8 of HAMA, 1956 
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Guardians and Wards Act, 1890 

This Act is sensitive to the personal laws of the all the religions other than the Hindus which do not 

come under the HAMA, 1956. This law supersedes all the other all other laws regarding adoption. It 

is the only non-religious law that applies to the entire country except in the state of Jammu and 

Kashmir. This law is specifically provided for the people of religions other than the Hindus, i.e. 

Muslims, Christians, Parsis and Jews. This is for the sole reason that adoption is not allowed in their 

religions. If a person of these religions wishes to adopt, they can only take the guardians of the child 

under the provisions of the Guardians and Wards Act, 1890. Adoption of such minors may be done 

under Section 8 of the said Act by filing an application in the Court seeking to be the minor’s guardian. 

The Court also has the power to appoint a guardian on its own if an application is not filed by anyone. 

It allows the adoption of any minor child regardless of his race or caste. This Act provides for a 

guardian for the child’s person and property and there can be more than one guardian for the purpose 

unlike under HAMA, 1956 where the child will have only a single set of parents who take care of the 

child’s person and property. Although, in both cases of adoption and guardians, the interests and 

welfare of the child are considered if the child in question is of an age that he has reached a level of 

understanding as to what is happening.  In this guardian-ward relationship, unlike in adoption, the child 

does not take the name of the family, nor does he become one of them and does not even inherit the 

property of the guardian’s family by right. While appointing the guardian, the Court’s most important 

consideration will be the welfare of the child. Welfare of the child would be assessed by weighing 

importance on various fActors such as the age, sex, religion of the minor, the character and capability 

of the proposed guardian to look into the welfare of the child, the closeness of the proposed guardian 

with the child, the wishes of the deceased parents (if any). In the case of Vivek Singh V. Romani Singh9 

it was held by the Supreme Court that the welfare of the child is of utmost importance while appointing 

the guardian for the child. It was decided in this case that the welfare of the girl child was with the 

father as he was taking care of her education. But the Court ordered that the child was to stay with her 

mother during vacations and would come back to stay with her father once the vacations of her school 

come to an end. In the case of Gaytri Bajaj V. Jiten Bhalla10 the importance of considering the welfare 

of the children was stressed upon by the Apex Court. Here, the two minor girls of the couple were in 

the custody of the respondent father. The girls did not wish to stay with their mother and were happy 

to live with their father. The appellant mother filed for the custody of the minor girls. The Court 

observed the wishes of the children to stay with their father and their dislike for their mother, such that 

they did not even want to visit her. The Court further observed that the father was capable of taking 

care of the two children. The Court held that the children would remain in custody of the father and 

the mother was denied custody and visitation rights and the Court reasoned that the denial of the 

visitation rights was justified considering the wishes and welfare of the children. The appointment or 

declaration of the guardian cannot happen against the will of the person. The Act also provides that a 

minor is incompetent to Act as a guardian except for his own minor wife or child under Sec. 21 of the 

Act. By virtue of the provisions11 of the Act, there exists a fiduciary relationship between the guardian 

and his ward and the guardian is not to extract any profits from the same. The guardian of the ward is 

entitled to allowances as the Court thinks fit for his care and pains in the execution of his duties as a 

guardian as per Sec 22 of the Act. The guardian of the person of the ward will be given custody of the 

ward and has to take care of health and education and look into the support he requires as per the law 

he is subjected to12. The guardian in care of the property of the ward has to look after it as if it were 

 
9 (2017) 4 SCC 573 
10 (2012) 12 SCC 471 
11 Sec. 20(1) of Guardians and Wards Act, 1890 
12 Sec 24 of Guardians and Wards Act, 1890 
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his own property and must do all Acts that are reasonable for the protection, benefits and realization 

of the property13.  

Muslim Law 

Under the Muslim law, there is no provision for adoption. The Muslim law provides for “Kafala”. 

Kafala is the promise to the upkeep, protection and education of a minor in the same lines as a father 

would do for his son. As defined elsewhere, Kafala is primarily a gift of care and not a substitute for 

lineal descent. The Muslim law does not provide for adoption as it is considered that adoption would 

affect the lineage, it would affect the rights of others in the family and that adoption would be a 

hindrance on the prohibited relations in the Muslim law. Maternity and paternity is very well defined 

under the Islamic law. It is said that mothers are those who have conceived the child and given birth 

to it. Only who has given birth to the child can be called as the mother of the child and no one else can 

be called the same. Paternity is defined in Quran. It is said in the Quran that Allah has not made the 

adopted sons your true sons. That is merely a saying by your mouths, but Allah says the truth and 

guides you to the right way14. It is also said in the same chapter that, if the names of their fathers are 

unknown, then they are your brothers in faith and your dependents15. It means to say that no person 

can take the position of a natural father. In the case of Allahdeen V. Board of Revenue16, it was held 

that the adoption done in the instant case was valid as the party could prove the prevalence of adoption 

in their custom. A famous case law that brought the question of making the right to adoption a 

fundamental right was Shabnam Hashmi V. Union of India17. This case put forward the question as to 

why Muslim women are not allowed to adopt and why the right to adoption is not a fundamental right 

under the Indian Constitution and claimed to make it a fundamental right.  

 

RIGHT TO ADOPTION AS A FUNDAMENTAL RIGHT, A NECESSITY FOR CHANGE? 

The question with right to adoption whether it is a fundamental right or not was dealt with in the cases 

of Payal V. Indian Adoption18 and Shabnam Hashmi V. Union of India19.  

In the first case20, a couple who already had a daughter had assumed the guardians of another girl child. 

4 years later, they approached the court to legally adopt the girl child. Here the question of right to 

adopt being a fundamental right arose and the Court held that adoption was a basic facet under Right 

to Life21 of the Indian Constitution. The right to life as given under the Indian Constitution seeks for 

the fulfillment of the lives of individuals. Adoption is one of the means for the fulfillment of lives of 

the childless couples. Also, the adoption of child generally ensures that the child gets a better living 

condition, a loving and caring atmosphere to grow up and gets all that he is deprived of when the child 

is abandoned or orphaned or as the case is. It provides care and assistance in the growth and 

development of a child and hence it fulfills the life of the child as is the intention of right to life under 

the Indian Constitution.  

In the case of Shabnam Hashmi22, the question of the right of a Muslim woman to adopt came into 

question. The Apex Court was of the opinion that a Muslim woman has no right to adopt as per the 

 
13 Sec 27 of Guardians and Wards Act, 1890 
14 Surah Al Ahzab [33:4] 
15 Surah Al Ahzab [33:5] 
16 2006 SCC Online Raj 954 
17 (2014) 4 SCC 1 
18 2009 SCC Online Bom 1448 
19 Supra note 11 
20 Supra note 12 
21 Article 21 
22 Supra note 11 
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Islamic laws. But the court allowed the woman to adopt with compliance with the rule23 laid as under 

the Juvenile Justice (Care and Protection) Act, 2000. It was held in this case that any person may adopt 

under the abovementioned Act irrespective of their religion, caste, creed etc. It was held that the JJ Act 

would prevail in case a dispute arises between the provisions of the personal laws and the provisions 

of the JJ Act. When the question of making the right to adoption as a fundamental right arose, the Apex 

Court held that the JJ Act was a small step to reach the goal of Uniform Civil Code24 as given under 

the Indian Constitution. It was observed by the Apex Court that on scrutinizing the situation of the 

country at this particular point, the conflicting view points between the various communities in the 

country, it is difficult to formulate a plan that is suitable to all the communities in the country. This 

makes the vision contemplated by Article 4425 a tough goal to achieve. All these points impel the Court 

to take a view that the present time is not appropriate to raise the right to adopt and the right to be 

adopted to the status of a fundamental right or to understand such a right to be encompassed into Article 

2126. So here the Court allowed people of all religions to adopt under the JJ (Care and Protection) Act, 

2000 even if their personal laws do not provide for adoption. At the same time it was held that the right 

to adopt cannot be encompassed into the right to life under the Constitution taking into consideration 

the restrain by the communities against the formulation of a uniform code for all. The possibility of 

raising the status of right to adopt into a fundamental right may come into picture at a later stage but it 

is not possible in the present time.  

 

JUVENILE JUSTICE (CARE AND PROTECTION) ACT, 2000 

The main objective of the JJ Act is to rehabilitate orphaned, abandoned and surrendered children. The 

Act aims to provide a method of adjudication and disposition of matters that is child-friendly and 

consolidate the law where the juveniles are in conflict with law and to provide children the care and 

protection that they require to fulfill their development needs. Adoption is recognized as one of the 

ways to achieve this objective under the Act. It specifies that the abandoned children are to be sent to 

child homes. The reporting of children who are separated from their guardians is made mandatory and 

non-reporting is termed as an offense under this Act. Section 41 of the Act provides for the process of 

adoption under the secular laws. The Court held in the case of Shabnam Hashmi that adoption done 

under the JJ Act would be considered as a secular mode of adoption. This would provide the childless 

couples of all religions a relief from childlessness and would also provide the children an environment 

that is healthy to facilitate their growth and development. The responsibility of adoption of children 

who are not taken care of by their biological parents due to some incapability or those children who 

are orphaned, abandoned or surrendered is reserved with the court who gives up the children for 

adoption with strict compliance with the rules laid down by the Central Adoption Resource Authority 

(CARA). Under 41(6) of the Act, any person regardless of their marital status or the number of 

biological sons or daughters they have, can adopt.  

 

NEED FOR CHANGE  

The life of a couple is incomplete without a child. The happiness that a child brings with it is a feeling 

that cannot be put into words. If a couple does not have a child, it does not mean that they cannot 

experience this happiness. Adoption is one such method to experience the joy of parenthood. The 

process of adoption is very clear and the rules are laid down specifically for the Hindus under HAMA, 

1956. But when the question arises with regard to the adoption rights of the other religions, they do 

 
23 Section 41 of JJ (Care and Protection) Act, 2000 
24 Article 44 
25 Indian Constitution 
26 ibid 
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not have a right to adopt, rather they have to opt for guardians under the Guardians and Wards Act, 

1890. Being a guardian does not allow the father to give his name to the child, he can only take care 

of the child as his own. Thus, adoption is the alternative available to bring a child into the family and 

make him a part of the family by giving him the name of the adoptive father. The process of adoption 

as stated in the JJ Act, 2000 is available to all persons in the country irrespective of their religion, 

caste, creed or their marital status or the number of biological children the person has. The Bombay 

High Court in a case has held that the right to adoption to be a facet in the right to life and that adoption 

would give meaning and content to lives of men and women who are wishing to take the responsibility 

to take care and provide the child with an enriching environment and care to the child. The Apex Court 

also has held27 that any person can adopt under the JJ Act without any regard to their religion.  

India, being a signatory to the Convention on the Rights of a Child (CRC), demands for uniformity in 

the adoption laws in the country as it would play a major role in enhancing and protecting the rights 

of the adoptive children. If a uniform code has to be formulated to make all the religions come on the 

same level with their provision on the right of an individual to adopt, the best way to do so is to make 

the right to adopt and the right to be adopted a fundamental right encompassed within the ambit of 

right to life28 as provided in the Indian Constitution. The objective of the said article is to fulfill the 

lives of people with giving them a right to dignity and personal liberty and many such rights. The scope 

of the right to life cannot be restricted and not only includes the right to dignity or personal liberty but 

many other rights such as right to clean environment, drinking water etc. the right to adopt is also an 

important right with respect to childless couples or even individuals who wish to adopt. If a person in 

not able to adopt just because of their religion, caste or creed etc. it would be a violation of their 

fundamental rights. Hence, encumbering the right to adopt into the right to life would be a great 

solution to the individuals who wish to adopt and would prove to be a great relief to couples and 

individuals who are restricted to adopt due to their religion and would not only prove to be a fulfillment 

of the lives of the individual that will adopt but also the fulfillment of the life of the adopted child as 

he would get a healthy environment to grow and develop in.  

 

CONCLUSION 

Many couples in the country wish to adopt children and take care of them as their own. The different 

communities are governed by different laws for this reason. The Hindus are provided with a specific 

legislation that governs the process of adoption but the same is absent for the people of different 

communities who wish to adopt. The Muslims are not allowed to adopt and name a child as their own 

if it not their biological child. The Apex Court has held that adoption can be done by the various 

communities under the Juvenile Justice Act. Just the permission to adopt under a secular law is not 

enough. The right to adopt should be made a fundamental right under the right to life. This will not 

only prove to be a relief for the childless couples who wish to take a child and give him their name and 

look after him as their own but it would also prove to be a good way to provide the abandoned, 

orphaned children a safe environment to grow and develop. Making the right to adopt as a fundamental 

right would ensure uniformity and would also be a positive step towards achieving the goal of the 

Indian Constitution to bring in a Uniform Civil Code to eliminate the differences in the personal laws 

for a particular concern. It will also prove to be an effective mechanism to provide the abandoned 

children the care and protection that they deserve and could not get from their biological parents and 

will also be a huge sigh of relief to the individuals of all communities who wish to nurture and ensure 

the well-being of children. 

 
27 Shabnam Hashmi V. Union of India ((2014) 4 SCC 1) 
28 Article 21 
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RIGHT TO PRIVACY - NEED OF THE HOUR 

- Surbhi Singhal1 
 

ABSTRACT 

All the citizens have a right to safeguard and protect their personal matters. Everyone has a privacy 

of his own, his family, procreation, motherland, child bearing, education and other matters which 

needs to be kept as a secret. This is the basic right of every citizen which is included in article-21 of 

Indian Constitution Act that is right to life and personal liberty. So, the aim of this article is to 

research on the history and evolution of the right to privacy. Also there is a brief discussion about 

the Aadhar card issue which pop-up in the case of Justice K.S.Puttaswamy v. union of India in 2011. 

There are articles of some international laws which is somewhat related to right to privacy and as 

India is signatory to these international conventions, it is expected from India to fulfill these rights 

which are mentioned in it. Various judicial pronouncements are also mentioned in this article which 

has widened the scope of article-21 of Indian Constitution Act to a great extent. Also opinions of 

various eminent jurists are stated in these cases on right to privacy. The targets of this article are all 

the classes of the society as it is important for all the citizens to know about their rights and to fight 

for the same. 

 

INTRODUCTION 

‘Man’s house in his castle’ – it is an English proverb which has now become a need in the present 

society and so getting a legal recognition as right to privacy. Human beings have a natural need or 

requirement to autonomy or control over their confidential part from the external interference.2 Privacy 

means “the condition or state of being free from public attention to intrusion into or interference with 

one’s acts or decisions.”3 In the case of Govind v. state of Madhya Pradesh and R. Rajagopal v.state 

of Tamil Nadu, the word ‘privacy’ has been defined as “right to be left alone” by the court.4 But there 

are some exceptions to right to privacy that firstly, if the publication of any such matter are based on 

public record then the person cannot claim his right to privacy for that matter. Secondly, if the  matter 

is in interest of decency under article-19(2) of Indian Constitution Act then also the person cannot 

claim his right to privacy for that matter.5  

 

HISTORY OF THE RIGHT TO PRIVACY 

If we talk about ancient times then also there was the concept of right to privacy. Islam also believe in 

the same, as the verses (49:12) of  Holy Quran says that ‘do not spy on one another’ and verses (24:27) 

says that ‘do not enter any houses except your own homes unless you are sure of their occupants’.6  

Also in ‘Hitopadesh’ which is an ancient text of Hindus ,it says that certain matters like worship, sex 

and family matters should be protected from disclosure. In the modern Indian times, first time issue of 

right to privacy was raised and discussed in the debates of constituent assembly. In A.K.Gopalan v. 

state of madras, the judges deciding the case have a dissenting opinion that the personal liberty cannot 

be restricted only to physical restriction. Right to life does not merely mean right to continuance as a 

 
1 Student, Manipal University, Jaipur 
2 www.lawteacher.net, right to privacy-the Indian perspective 
3 Black’s law dictionary, bryan garner ed.,3783,2004 
4 www.legalbites.in, vaishnavi sabhapathi, right to privacy-the Indian perspective 
5 M.P.Jain, Indian constitution law,7th edition 
6 www.tandfonline.com, privacy and islam: from the Quran to data protection in islam 

http://www.lawteacher.net/
http://www.legalbites.in/
http://www.tandfonline.com/
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animal existence rather it means the right to live a life with human dignity and that is the reason why 

the scope of article-21 of Indian Constitution Act has widened to such a great extent which includes 

right to privacy. 7 In M.P.Sharma v. Satish Chandra , the question of right to privacy was raised way 

back in 1954. The challenge was that whether the search warrants issued violates the  fundamental and 

human right of petitioner under article-19(1)(f) (which has been repealed by 44th amendment act) and 

article-20(3) of Indian Constitution Act.8 In Kharak Singh v. state of U.P, it was observed that the right 

to privacy is not a guaranteed right under the Indian constitution.9 This is how right to privacy came 

into notice and the need of discussion on this issue was felt by our society and Indian courts.  

 

EVOLUTION AND JUDICIAL PRONOUNCEMENT 

Justice Subba Rao, in Kharak Singh case felt the need of psychological restraint. In the words of  J. 

Subba Rao: 

“The right to personal liberty takes in not only a right to be free from restrictions placed on his 

movements, but also free from encroachments on his private life. It is true our constitution does not 

expressly declare a right to privacy as a fundamental right, but the said right is an essential ingredient 

of personal liberty. Every democratic country sacrifices domestic life….”10  

J. Subba Rao in the case of Govind v. state of Madhya Pradesh said that right to privacy is an essential 

ingredient in right to life.11 Justice Mathew observed in the same case that: 

“Assuming that the fundamental rights explicitly guaranteed to a citizen have penumbral zones and 

that the right to privacy is itself a fundamental right, that fundamental right must be subject to 

restrictions on the basis of compelling public interest.”12   

There are some of the cases through which the right to privacy have evolved. In Maneka Gandhi v.UOI 
13, supreme court said that as personal security and personal liberty are part of article-21 of Indian 

Constitution Act that is the reason why right to privacy is included in this article which widened the 

scope of this article. In Unni Krishnan v. state of Andhra Pradesh14, supreme court have listed twelve 

meaning of right to life and right to privacy was one of them. Then in the case of R.Rajagopal v. state 

of Tamil Nadu,15 supreme court held that there is an exception to right to privacy that this right cannot 

be claimed in the case of public record. In Peoples Union for Civil Liberties(PUCL) v. UOI,16 Supreme 

court said that telephone tapping is included in right to privacy as the conversations are private and 

confidential matter. Also right to privacy will become less important if there is a question of national 

security.  

 
7 www.lawteacher.net, right to privacy-the Indian perspective 
8 www.legalbites.in, vaishnavi sabhapathi,right to privacy-the Indian perspective 
9 www.lawteacher.net, right to privacy-the Indian perspective 
10 M.P.Jain ,Indian constitution law ,7th edition 
11 www.lawteacher.net, right to privacy-the Indian perspective 
12 M.P.Jain ,Indian constitution law ,7th edition 
13 1978 AIR 597 
14 1993 SSC(1) 645 
15 AIR 1995 SC 264 
16 1997 1 SSC 301 
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Right to privacy may also arise of a relationship which can be commercial, matrimonial or political. 

Like doctor-patient relationship in which doctors are ethically bounded not to disclose the private 

matters of a patient as it may amount to the infringement of right to privacy of that patient.17 Like in 

the case of Mr. X v. hospital Z,18 supreme court held that publication of any matter which of public or 

general interest is not the violation of right to privacy.  In state of Karnataka v. Krishnappa,19 court 

held the relationship between right to privacy and sanctity of women that is sexual offence is also an 

act which infringes right to privacy. In Sharda v. Dharmpal,20court held that the information which is 

of public importance will not be protected under right to privacy. This is how right to privacy evolved 

with the time. 

 

AADHAR CARD ISSUE 

The latest case on the right to privacy is K.S.Puttaswamy v. UOI,21 in which the Aadhar card issue was 

raised and questioned that linking data with Aadhar card is violation of right to privacy. It was argued 

that the biometric data which is linked to Aadhar card can be misused. So, petitions were filed before 

the supreme court to declare right to privacy as a fundamental right. The government argued that the 

right to life of poor people who doesn’t have even food, shelter or any other basic needs are more 

important than the privacy matters. 

Attorney General K.K.Venugopal said that- privacy is of more importance in developed countries 

where the majority are getting their basic needs and not in the developing countries like India where 

the majority don’t access to their basic needs.22  

Supreme court asked the government in this case to plan a data protection mechanism to protect the 

large chunk of public information which is linked with Aadhar card. 

There are various positive and negative aspects of Aadhar card. Positive aspect is to provide basic 

needs to each and every citizen of the country and the negative aspect is the infringement of 

fundamental right by linking various biometric data with Aadhar card.  

But right to privacy is not an absolute right as restrictions can be imposed on it for preventing the crime 

or for protection of rights and freedoms of others. If there is a conflict between the fundamental rights 

of the plaintiff and defendant then the right which promote public morality will prevail.23  

 

INTERNATIONAL LAWS 

Article-17 of International Covenant on Civil and Political Rights (ICCPR) states that “No one shall 

be subjected to arbitrary or unlawful interference with his privacy, family, or correspondence, nor to 

unlawful attacks on his honour and reputation.” 

Also article-12 of Universal Declaration of Human Rights (UDHR), 1948 states that “ No one shall be 

subjected to arbitrary interference with his privacy, family, home or correspondence, nor to attacks 

 
17 Durga das basu, Indian constitutional law,4th edition, Kamala law house, Kolkata 
18 1998 8 SSC 296 
19 2000 4 SCC 75 
20 AIR 2003 SC 3450 
21 2017 10 SCC 1 
22 www.clearias.com ,right to privacy as a fundamental right 
23 Mamta Rao, constitutional law, eastern book company 
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upon his honour and reputation. Everyone has the right to the protection of the law against such 

interference or attacks.”24 

So, the articles of both the international laws talks about right to privacy and as India is signatory to 

these international conventions, so it is expected from India to fulfill these rights. 

 

FINDINGS AND SUGGESTIONS 

As it is said by Lord Krishna that ‘change is the law of universe.’ So changing with time will lead to a 

peaceful life. Constitutional makers might not intended to include the right to privacy as a fundamental 

right because the technology we are using today is far different from what they had seen and it is still 

developing. So, there is a need for change. Various private bills on the privacy laws are still pending 

in the parliament. It is said correctly that for developing county like India, basic requirements of all 

the citizens are prior than the issues like privacy. But in this digital age the right to privacy has become 

really important as people are sharing lot of personal data knowingly or unknowingly which can be 

used misused even by big companies. Privacy policy of many big companies are also questioned. So, 

there is a need to develop the law on right to privacy but it should be subjected to some restrictions for 

the benefit of every class of the society whether poor or rich. 

 
24 www.lawteacher.net, right to privacy-the Indian perspective 
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STRIKING A BALANCE BETWEEN SEDITION LAW AND RIGHT TO 
FREEDOM OF SPEECH & EXPRESSION 

- Manu Sharma1 

 

ABSTRACT 

Freedom of Speech and freedom of Expression are indispensable conditions for the full development 

of the person. They constitute the foundation stone for every free and democratic society.  The 

freedom of speech and expression is the first and foremost human right, the first condition of liberty, 

mother of all liberties, as it makes the life meaningful. However, freedom of speech often poses 

difficult questions, like the extent to which State can regulate individual conduct. Since, individual’s 

autonomy is the foundation of this freedom; any restriction on it is subject to great scrutiny.  

Although reasonable restrictions can always be imposed on this right in order to ensure its 

responsible exercise and to ensure that it is equally available to all citizens. The offence of sedition is 

provided under section 124A of the Indian Penal Code, 1860.The relevance of this section in an 

independent and democratic nation is the subject of continuous debate. There is an apprehension 

that this provision might be misused by the Government to suppress dissent and fair criticism. The 

paper deals with the history of sedition to its evolving during the pre and post constitutional era to 

what it is today. Also, the paper suggests the questions that still need thorough discussions and 

debates taking into consideration the fact that India is the largest democracy in the world and 

freedom of speech and expression is the most celebrated fundamental right. 

 

INTRODUCTION 

Freedom of Speech and Expression is the bulwark of democratic government. In a democracy, freedom 

of speech plays a crucial role in the formation of public opinion on social , political and economic 

matters.2 it has been variously described as basic human right, a natural right and the like.3 Many 

International Organizations have declared freedom of speech as a basic fundamental right.4 The 

Constitution of India also guarantees freedom of speech and expression to all citizens.5 It includes right 

to express one’s views and opinion at any issue through any medium like by words of mouth, writing 

printing etc. It thus includes the freedom of communication and the right to propagate or publish 

opinions.6However the freedom of speech often poses difficult questions, like the extent to which State 

can regulate individual conduct. Since, individual ‘s autonomy is the foundation of this freedom; any 

restriction on it is subject to great scrutiny.7  Reasonable restrictions can always be imposed on this 

right in order to ensure its responsible exercise and to ensure that it is equally available to all citizens. 

 
1 Student, BBA. LLB., Symbiosis Law School, Pune 
2 Associated Press v. U.S.,326 US ; see also  UOI v. Naveen Jindal, (2004) SC 1559. 
3 Dharam Dutt v. Union of India, AIR 2004 SC 1295. 
4 International Covenant on Civil and Political Rights,(ICCPR) 1966 art.19 (2), Universal Declaration of Human Rights 

(UDHR), 1948 art.19.; International Convention on the Elimination of All Forms of Racial Discrimination (adopted 21 
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The offence of sedition is provided under section 124A of the Indian Penal Code, 1860 (hereinafter 

IPC). There has been continuous debates and discussions about the relevance of this section in an 

independent and democratic India. Those opposing it see this provision as a relic of colonial legacy 

and thereby unsuited in a democracy. There is an apprehension that this provision might be misused 

by the Government to suppress dissent. 

 

SEDITION LAWS IN INDIA: PRE-CONSTITUTION ERA 

History of Sedition Law in India 

Lord Macaulay’s Draft Penal Code of 1837 consisted of Section 113 that corresponded to today’s 

Section 124A of IPC. The punishment for Sedition proposed at that time was life imprisonment. Sir 

John Romilly, Chairman of Second Pre- Independence Law Commission commented upon the 

quantum of punishment proposed for sedition, on the ground that in UK, the maximum punishment 

had been three years and he suggested that in India it should not be more than five years. However, 

this section was not included in IPC when it was enacted in 1860. Consequently, sedition was included 

as an offence under section 124A through Special Act XVII of 1870. This section was parallel with 

the Treason Felony Act of 1848 that penalized all the seditious expressions. The intention behind 

introducing this section was to punish an act of exciting feelings of disaffection towards the 

Government, but this disaffection was to be distinguished from disapprobation.8 Thus people were free 

to voice their feelings against the Government as long as they project a will to obey its lawful authority. 

In 1898, the section was amended by the Indian Penal Code (Amendment) Act 1898 providing for 

punishment of transportation for life or any shorter term. The amended section made new changes in 

the existing definition and also made bringing or attempting to bring in hatred or contempt towards the 

Government established by law punishable. The provision was further amended in 1995 substituting 

the punishment as ‘imprisonment for life and/or with fine or imprisonment for 3 years and/ or with 

fine. The British Parliament enacted the Prevention of Seditious Meetings Act in 1907, in order to 

prevent public meetings likely to lead the offense of sedition or to cause disturbance as meetings 

against the British rule were held in different parts of India, with the main objective of overthrowing 

the Government. In 1911, the Act was repealed by The Prevention of Seditious Meeting Act, 1911 

which enabled the statutory authorities to prohibit a public meeting in case such meeting was likely to 

provide disaffection or to cause disturbance in public tranquility. The violation of the provisions of the 

Act was made punishable with imprisonment for a term which could extend to six months or fine or 

both. However, the act now stood repealed vide Repealing and Amending (Second) Act. 

Pre- Constitutional Rulings 

Section 124A was used extensively to curb the political dissent in India. One Mr. Jogendra Chandra 

Bose was charge with the offense of sedition merely for criticizing the Age of Consent Bill and the 

negative impact on Indian economy due to British Colonialism. While directing the jury on the case 

the Court observed that the offence stipulated under Section 124A IPC was milder as compared to 

what it is in England, as there any overt act in consequence of a seditious feeling was penalized, while 

in India only those acts that were done with an intention to resist by force or an attempt to excite 

resistance by force fell under this section9.  In another famous case of Queen Empress v. Bal 

Gangadhar Tilak,10 the defendant was charged of sedition for publishing an article in newspaper 

invoking the example of the great Maratha warrior Shivaji to incite overthrow of British rule. In this 

 
8 W.R. Donogh, A Treatise on the Law of Sedition and Cognate Offences in British India (Thacker, Spink and Co., Calcutta, 

1911). 
9 Queen Emperor v. Jogendur Chandra Bose, (1892) 19 ILR Cal 35. 
10 Queen Empress v. Bal Gangadhar Tilak, ILR (1898) 22 Bom 112. 
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case the word disaffection was interpreted widely by including hatred, enmity, dislike, hostility, 

contempt and every form of ill-will to the Government. Disloyalty is perhaps the best general term, 

comprehending every possibly form of bad feelings to the Government. The interpretation that, only 

acts that suggested rebellion or forced resistance to the Government should be given to this section 

was rejected expressly by the Court leading to the amendment in the Section in 1989 wherein the 

explanation defining disaffection to include disloyalty and feelings of enmity were added. 

Following the Tilak judgment two landmark judgments were Queen Empress v. Ramchandra 

Narayana11 and Queen Empress v. Amba Prasad.12 In Ramchandra case, the Court tried to define the 

expression attempt to excite feelings of disaffection to the Government as equivalent to an attempt to 

produce hatred towards Government as established by law, to excite political discontent and alienate 

people from their allegiance. However, Court also clarified that every such act did not amount to 

disaffection provided the accused is loyal at heart and willing to obey and support the Government. 

The same interpretation was reiterated in Amba Prasad Case. The Court interpreted the section liberally 

categorically held that it is not necessary that an actual rebellion or mutiny or forcible resistance to the 

Government or any sort of actual disturbance was caused by the act in question. 

These cases brought into light the ambiguity being created by the explanation in interpreting the term 

disaffection. In order to remove any further misconception in interpretation of Section 124A, 

legislature introduced Explanation III to the section which excluded ‘comments expressing 

disapprobation’ of the action of the Government, but do not intend to lead to an offence under the 

section. The main intention of legislature behind incorporation of this explanation was to make law 

more precise. However, it can be seen that the British Government was not keen on granting Freedom 

of Expression to Indians to the extent, enjoyed by the people in England.  It can also be said that it was 

difficult for the British rule to limit the scope of sedition to direct incitement to violence or to commit 

rebellion in view of the fact that the country was under foreign rule and inhabited by multiple races, 

ethnicity with diverse customs and conflicting creeds. 

While the British Government was justifying the enlargement of the ambit of sedition laws, the Court 

refused to term a speech that condemned Government legislation declaring Communist party of India 

and various trade unions and labor organization who were voicing against the exploitation by the 

Government illegal, seditious. It was opined by the Court that imputing seditious intent to such kind 

of speech would completely suppress freedom of speech and expression in India.13 This reflects the 

tendency of the then Government to use sedition to suppress all and any kind of criticism. Realizing 

the same, Court in Niharendu Dutt Majumdar v. the King Emperor14 digressed from the literal 

interpretation given to the section and held that the offence of sedition was linked to disruption of 

public order and prevention of anarchy and until and unless speech leads to public disorder or a 

reasonable anticipation or likelihood of it, it cannot be termed seditious. Later on, this was overruled 

in King Emperor v. Sadasiv Narayan Bhalerao,15 wherein the reading of ‘public order’ in Section 

124A IPC was not accepted and the literal interpretation given in Tilak’s case was upheld. 

 

POST- CONSTITUTIONAL DEVELOPMENTS 

Sedition was not acceptable to the framers of the Constitution as a restriction on the freedom of speech 

and expression, but it remained as it is in the penal statute post- independence. After independence, 

 
11 Queen Empress v. Ramchandra Narayana, ILR (1898) 22 Bom 152. 
12 Queen Empress v. Amba Prasad, ILR (1897) 20 All 55. 
13 Kamal Krishna Sircar v. Emperor, AIR 1935 Cal 636. 
14 Niharendu Dutt Majumdar v. the King Emperor, AIR 1942 FC 22. 
15 King Emperor v. Sadasiv Narayan Bhalerao, AIR 1947 PC 84. 
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the section came up for consideration for the first time in the landmark case of Romesh Thapar v. State 

of Madras,16 the Apex Court held that unless the freedom of speech and expression threaten the 

‘security of or tend to overthrow the State’, any law imposing restriction upon the same would not fall 

within the purview of Article 19(2) of the Indian Constitution. Following the ruling the Punjab High 

Court in Tara Singh Gopi Chand v. The State17, held the 124A unconstitutional as it directly 

contravenes Article 19(1)(a) of the Constitution observing that “law of sedition though necessary 

during the period of foreign rule has become inappropriate now by the very nature of the change which 

has come about”. In 1951 by 1st amendment in Constitution two additional restrictions, namely, 

‘friendly relations with Foreign State’ and ‘public order’ were added to Article 19(2), for the reason 

that in Romesh Thapar, Court had held that freedom of speech and expression could be restricted on 

the grounds of threat to national security and for serious aggravated forms of public disorder that 

endanger national security and not relatively minor breaches of peace of a purely local significance. 

The amendment echoed the logic in dissenting opinion of Jt. Saiyad Fazl Ali in case of Brij Bhushan18 

, in his opinion serious and grave instances of public disorder and disturbance of public tranquility 

might affect the security of public and State. However, the constitutional validity of sec.124A came to 

be challenged again in Kedar Nath Singh Case19, the constitutional bench upheld the validity of sec. 

124A and this time kept it at a different pedestal. The Court drew a line of difference between the 

terms, ‘the Government established by law’ and ‘the persons for the time being engaged in carrying 

on the administration’ and held that “Government established by law is a visible symbol of the State. 

The very existence of the State will be in jeopardy if the Government established by law is subverted 

and hence its continued existence is an essential requirement for the stability of the State. That is why 

‘sedition’, as an offence has been characterized, come under Chapter VI relating to offences against 

the State. At the same time, Court also tried to struck a balance between the right to free speech and 

expression and the power of the legislature to restrict such right observing thus that “the security of 

the State, which depends upon the maintenance of law and order is the very basic consideration upon 

which legislation, with view to punishing offences against the State, is undertaken. Such legislation 

has on other hand, fully to protect and guarantee the freedom of expression, which is the sine quo non 

of a democratic form of the Government that our Constitution has established. A citizen has a right to 

say or write whatever he likes about the Government, or its measures, by way of criticism or comment, 

so long as he does not incite people to violence against the Government established by law or with the 

intention of creating public disorder.” Public disorder has been considered to be a necessary ingredient 

of sec. 124A after this judgment and it also became necessary to establish that the accused has actually 

done something, which would threaten  the existence of the Government established by law or might 

cause disorder.20 In Common Cause & Anr v. UOI,21 a prayer was made to issue directions for review 

of pending cases of sedition in various Courts, where a superior police officer may certify that the 

‘seditious act’ either led to the incitement of violence or had the tendency or the intention to create 

public disorder. The Court granted the prayer and directed that while dealing with offences under 

124A, authorities are to be guided by principles laid down in Kedar Nath case. In the famous Kanhaiya 

Kumar Case 22, the Delhi HC observed that while exercising the right to freedom of speech and 

expression under Article 19 (1) (a)  of the Constitution, one has to remember that Part IV, Article 51A 

of the Constitution provides Fundamental Duties of every citizen, which form the other side of the 

same coin. The aforesaid judicial pronouncements have been discussed to get an idea as to what 

amounts to seditious acts. In the light thereof, it could be stated that unless the words used or the 

 
16 Romesh Thapar v. State of Madras, AIR 1950 SC 124. 
17 Tara Singh Gopi Chand v. The State, AIR 1951 Punj. 27 
18 Brij Bhushan v. State of Delhi, AIR 1962 SC 955. 
19 Kedar Nath Singh v. State of Bihar, AIR 1962 SC 955. 
20 Bilal Ahmed Kaloo v. State of Andhra Pradesh, AIR 1997 SC 3438. 
21Common Cause & Anr v. UOI,( 2016) 15 SCC 269 
22Kanhaiya Kumar v. State (NCT of Delhi, (2016) 227 DLT 612. 
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actions in question do not threaten the security of the State or of the public, lead to any sort of public 

disorder which is grave in nature, the act would not fall within the ambit of sec. 124A of IPC. 

 

FREEDOM OF SPEECH AND SEDITION 

Democracy is based essentially on free debate and open discussion, for that is the only corrective of 

Government action in a democratic set up.23 If democracy means Government of the people by the 

people, it is obvious that every citizen must be entitled to participate in the democratic process and in 

order to enable him to intelligently exercise his right of making a choice, free and general discussion 

of public matters is absolutely essential.24 

The Hon’ble Supreme Court, while crystallizing the relationship between a democratic society and 

freedom of speech opined that in a democratic set- up, it is the right of the people to be kept informed 

about current political, social, economic and cultural life as well as the burning topic and important 

issues of the day in order to enable them to consider and form a broad opinion about the same and the 

way in which they are being managed, tackled and administered by the Government.25 In the case of 

S. Khusboo v. Kanniamal & Anr.,26 observing that the morality and criminality do not co-exist, the 

Supreme Court opined that free flow of the idea in a society makes its citizen well informed which in 

turn results into good governance. For the same, it is necessary that people be not in constant feat to 

face the dire consequences for voicing out their ideas, not consisting with the current celebrated 

opinion. Emphasizing the importance of the freedom of speech Sec. 66A of the Information and 

Technology Act, 2000 was declared unconstitutional on the ground that it was in direct conflict with 

the fundamental right of freedom of speech and expression.27 The Supreme Court held that under the 

Constitutional scheme, for the democracy to thrive, the liberty of speech and expression ‘is a cardinal 

value and of paramount importance.28 The freedom of speech not only helps in the balance and stability 

of a democratic society but also gives a sense of self attainment.29 In Indian Express Newspaper 

(Bombay)(P) Ltd. v. Union of India,30 the following four purposes of free speech and expression were 

set out; (a) it helps an individual to attain self- fulfillment, (b) it assists in the discovery of truth, (c) it 

strengths the capacity of an individual in participating in decision making and (d) provides mechanism 

by which it would be possible to establish a reasonable balance between stability and social change. 

Having discussed the importance of freedom of speech and expression, one cannot deny the fact that 

right to freedom of speech and expression in isolation is not enough. It has to be understood that to 

speak or to express a thought it is necessary to be aware of all the aspects and fundamentals of the 

issue in discussion. Here comes another aspect of the free speech and that is the right to listen, followed 

by the free flow of the information available. It was held that the right to know is inherent in the right 

of freedom of speech and expression under art. 19(1)(a).31 The Bombay HC in the case of Cellular 

Operators Association of India v. Telecom Regulatory Authority of India32 held that right to 

 
23 Maneka Gandhi v. Union of India, AIR 1978 SC 597. 
24 Whitney v. California, 247 US 214. 
25 Re Harijai Singh, AIR 1997 SC 73. 
26 S. Khusboo v. Kanniamal & Anr., AIR 2010 SC 3196. 
27  Shreya Singhal v. Union of India, AIR 2015 SC 1523. 
28 ibid, para 8 
29 Ministry of Information & Broadcasting, Govt. of India v. Cricket Association of Bengal, AIR 1995 SC 1236. 
30 Indian Express Newspaper (Bombay) (P) Ltd. v. Union of India, AIR 1986 SC 515. 
31 S. P Gupta v. Union of India, AIR 1982 SC 149 
32 Cellular Operators Association of India v. Telecom Regulatory Authority of India & Ors., AIR 2016 SC 2336. 
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information rests upon the right to know, which ultimately was an inseparable part of freedom of 

speech guaranteed under art.19(1)(a).33  

The other important aspect to be kept in mind is reasonable restriction on the speech and expression 

which enables the State to impose certain restrictions on the right to free speech is the “harm principle” 

which means the until and unless a speech does not result into some sort of harm, the same cannot be 

suppressed. However, the yardstick on which this harm is to measured has to be high. The harm is to 

be of such intensity that it threatens the very existence of the society; it disturbs the public order and 

results into the chaos in the society.34  Thus, whenever there is a need to interfere, the Courts have laid 

down certain rules as touchstones. In case of S. Rangarajan v. P. Jagjivan Ram35, it was held that 

unless there is a danger to the society and public order, the right to freedom of speech and expression 

cannot be restricted. The anticipated danger should be remote, conjectural or far-fetched. It should 

have proximate and direct nexus with the expression. In other words, the expression should be 

inseparably locked up with the action contemplated like the equivalent of a ‘spark in a powder keg’. 

The Courts opined the same in subsequent cases.36 

Also, in number of cases, skepticism has been expressed about the potential misuse of sedition law. 

Justice AP Shah, in one of his writings, warns about the very basis for the logic of sedition law. He 

compared the idea of sedition to a parochial view of nationalism which often endangers the diversity 

of opinion rather than protecting them against rebellion. The use of religion in electoral campaigns 

was challenged under s. 123 of Representation of the People Act, 1951.37 The contention put forward 

was that repeated use of open threats to India’s constitutional commitment to secularism could be 

construed as ‘disloyalty’ and the threat of public nuisance. However, the contention was rejected and 

it was held that candidate expressed at best a ‘hope’ for creation of a monolithic rashtra than, in fact, 

acting on elimination of minorities and thus threatening to eliminate other religions. Significantly, 

sec.123 of RPA, 1951 covers use of such speed in the campaigns and therefore there is no question of 

invoking the provisions of sec.124A IPC. Thus, expression of a particular image of the country does 

not alone amount to a threat to the security of the nation. 

Expression not amounting to sedition 

The Courts have been categorical in expressing that every criticism does not amount to sedition and 

the real intent of the speech must be considered before imputing seditious intent to an act. In Balwant 

Singh v. State of Punjab38, the Court refused to penalize casual raising of slogans few times against 

the State by two individuals like [Khalistan Zindabad, Raj Karega Khalsa etc.]. It was opinioned that 

raising of lonesome slogans, a couple of times by these two people, without any action, did not 

constitute any threat to the Government of India as by law established nor could the same give rise to 

feelings of enmity or hatred among different communities or religions or other groups. On the same 

ruling, it was emphasized that holding an opinion against the Prime Minister or his actions or criticism 

of the actions of Government or drawing inference from the speeches and actions of the leader of the 

Government that the leader was against a particular community and was in league with certain other 

political leaders, cannot be considered as sedition.39 The need to look into the context of the speech 

was reiterated by Delhi HC in Pankaj Butalia v. Central Board of Film Certification & Ors.40, held 

 
33 PUCL v, Union of India, AIR 2003 SC 2363. 
34 Gompers v. Buck’s Stove & Range Co., 221 U.S 418(1911). 
35 S. Rangarajan v. P. Jagjivan Ram, (1989) 2 SCC 574. 
36 Romesh v. Union of India, AIR 1988 SC 775; see also  Nazir Khan & Ors. v. State of Delhi, AIR 2003 SC 4427; see 

also Union of India & Ors. v. The Motion Picture Association & Ors., etc. AIR 1999 SC 2334. 
37 A P Shah, Free Speech, Nationalism and Sedition, Economic & Political Weekly, Vol. 52, Issue No. 16, 22 Apr, 2017. 
38 Balwant Singh v. State of Punjab, AIR 1995 SC 1785. 
39Javed Habib v. State of Delhi, (2007) 96 DRJ 693. 
40Pankaj Butalia v. Central Board of Film Certification & Ors., (2015) 221 DLT 29. 
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that while judging the cases of sedition, it is extremely important to take into consideration the 

intention. An offense under se.124A IPC has to be ascertained by judging the act ‘holistically and 

fairly without giving undue weight to isolate passages.41 In case of Sanskar Marathe v. State of 

Maharashtra42, a cartoonist Assem Trivedi was booked under se.124A for defaming the Parliament, 

Constitution of India and National Emblem and attempting to spread hatred and disrespect against the 

Government through his cartoons. The Apex Court in the present case distinguished between strong 

criticism and disloyalty observing that disloyalty to Government established by law does not stand on 

the same footing as commenting in strong terms upon the measures or acts of Government, or its 

agencies, so as to ameliorate the condition of the people or to secure the cancellation or alteration of 

those acts or measures by lawful means, that is to say, without exciting those feelings of enmity and 

disloyalty which imply excitement of public disorder or the use of violence. In case of Arun Jaitley v. 

State of U.P.,43 , Allahabad High Court opined that a critique by a writer of a judgment of the Supreme 

Court on National Judicial Appointment Commission does not amount to sedition, it is merely a 

constructive criticism. 

Thus, expression of strong condemnation towards the State or its institution can never amount to 

sedition for the simple reason that no institution or symbol alone embodies the whole country in 

entirely. In many cases the critique over a failed law expressed through for instance, the burning of 

national flag or expression of disappointment with the members of Parliament through a visually 

disparaging cartoon or an image of Parliament cannot amount to sedition because often the protests 

may be routed in an idea of India which has been frustrated by its elected representatives or a law that 

has been demeaned or disappointed citizens of India. 

 

PRIVATE MEMBER’S BILL SUGGESTING AMENDMENT 

In year 2011, a private member bill titled the Indian Penal Code (Amendment) Bill, was introduced in 

Rajya Sabha by Mr. D. Raja. The Bill proposed that sec. 124A IPC should be removed as it is a colonial 

law used by the Britishers to oppress the speech and criticism against them. But it is still being used in 

independent and democratic India despite having specialized laws to deal with internal and external 

threat to destabilize the nation. Another Bill titled The Indian Penal Code (Amendment) Bill, 2015 

was introduced in Lok Sabha by Mr. Shashi Tharoor to amend the original section and suggested that 

only those words/ actions that directly result in the use of violence or incitement of violence should be 

treated seditious. This proposed amendment revived debates on interpretation of this section. The 

Courts through various judgments have settled that not only words, either spoken or written, or signs 

or visible representation that are likely to incite violence should be considered seditious. 

 

SEDITION VIS-A- VIS OTHER STATUTES 

Potentiality and impact of expression has always been looked into by Courts to determine the 

permissibility of its restriction. In order to qualify as sedition, the act must be intentional and must 

cause hatred. Disturbance of public order has been recognized as an important ingredient of sedition 

in India. The term ‘public order’ has been defined and distinguished from ‘law and order’ and security 

of State’ in Ram Manohar Lohiya case44 wherein the Court observed, that one has to imagine three 

concentric circles. Law and order represent the largest circle within which is the next circle 

representing public order and the smallest one represents security of State. This made it easy to see 

 
41Romesh Yashwant Prabhoo v. Prabhakar Kashinath Kunte & Ors., AIR 1996 SC 1113 
42Sanskar Marathe v. State of Maharashtra, (2015) Cri LJ 3561. 
43 Arun Jaitley v. State of U.P.,2016 (1) ADJ 76. 
44 Ram Manohar Lohiya v. State of Bihar, AIR 1966 SC 740. 
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that an act may affect law and order but not public order just as an act may affect public order but not 

security of State. Since sedition is an offence against the State, higher standards of proof must be 

applied to convict a person, which is necessary to protect fair and reasonable criticisms from 

unwarranted State oppression. Section 124A IPC must be read in consonance with Article 19(2) of the 

Constitution and the reasonableness of the restriction must be scrutinized carefully on the basis of facts 

and circumstances of each case.45 

The Indian Penal Code, 1860, within its ambit covers a wide range of actions threatening the peace of 

the society. For e.g.- Chapter IV includes offences against State like waging or attempting to wage a 

war,46 collecting arms etc. with intention of waging war against India,47 concealing with intent 

designed to wage war48 etc. Chapter VII covers provisions relating to abetting mutiny.49 Further 

Chapter VIII covers actions which, if allowed, would disturb public peace. Section 141 IPC defines 

unlawful assembly and punishment is also provided for the same.50 The Code also prohibits actions 

promoting enmity between different groups on grounds of race, religion, language, place of birth etc.51 

Hence these are certain provisions that take care of any activity which might be indulged into for the 

purpose of waging war against India or causing disruption of public order. 

Secondly, the Unlawful Activities Prevention Act, 1967 was enacted to prevent terrorist activities and 

to freeze the assets and other economic resources belonging to terrorists. The main object has been to 

enable the State authorities to deal with “activities directed against the integrity and sovereignty of 

India”. In 2012, the Act was amended, removing the vagueness in the definition of ‘terrorist act’ to 

include offences which may threaten the economic security of the nation.  

The Criminal Law Amendment Act, 1961 was also enacted with the purpose of curbing activities that 

are likely to jeopardize the security of the country and its frontiers point. The Act deals with cases 

where someone questions the territorial integrity, which is likely to prejudice safety and security of 

nation.52 It is also notable that Central Government may by notification declare ‘any area adjoining the 

frontiers of India, as notified area in which no person shall enter without the permission of designated 

authority.53 Furthermore, the Act also empowers the State Government to forfeit any newspaper or 

book which in its opinion contains material which is contravention to sections 2 and 3(2) of this Act.54 

 

THE WAY FORWARD 

For the proper functioning of a democracy it is important that its citizen indulge in constructive 

criticism or debates, pointing out the loopholes in the policy of the Government. Expressions used in 

such thoughts might be harsh and unpleasant to some, but that does not render the actions to be branded 

seditious. Section 124A should be invoked only in cases where the intention behind any act is to disrupt 

public order or to overthrow the Government with violence and illegal means. Every irresponsible 

exercise of right to free speech and expression cannot be termed seditious. For merely expressing a 

thought that is not in consonance with the policy of the Government of the day, a person should not be 

charged under the section.  

 
45 Om Kumar v. Union of India, AIR 2000 3689. 
46 The Indian Penal Code, 1860, s.121. 
47 The Indian Penal Code, 1860, s. 122. 
48 The Indian Penal Code, 1860, s.123 . 
49 The Indian Penal Code, 1860, s.131, 132. 
50 The Indian Penal Code, 1860, s.143. 
51 The Indian Penal Code, 1860, s. 153A. 
52 The Criminal Law (Amendment) Act, 1961, s.2. 
53 The Criminal Law (Amendment) Act, 1961 , s.3(1). 
54 The Criminal Law (Amendment) Act, 1961 , s.4(1). 



 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue I | January 2020                                                     

 

Page | 234  

 

Certain issues which need thorough consideration are: 

a) Given the fact that 124A was introduced by British to oppress the Indians, how far is it justified 

today and shouldn’t it be redefined in a country like India that is the largest democracy of the 

world? 

b) What is the extent to which the citizens may enjoy the right to offence and at what point this 

right to offend would qualify as hate speech? 

c) What could be the possible safeguards to ensure that the section is not misused? 

d) How to strike a balance between s.124A IPC and right to freedom of Speech and Expression? 
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SURROGACY (REGULATION) BILL, 2019 - A CRITICAL ANALYSIS 

- Jashan Merchant1 

 

ABSTRACT 

The advent of technology in recent times has made it biologically possible to allow for the medical 

conception of a child. This has proved to be a boon for parents experiencing fertility issues and the 

like, however has been a widely debated topic in the Indian scenario with ethical and social issues 

coming to the forefront with regards to surrogacy. After extensive research on this socio-legal 

quandary, the Surrogacy Regulation Bill of 2019 has been enacted in order to throw light on the 

various aspects of the procedure and clarify the prohibited as well as the permissible. 

Enacted on the basis of the evaluation of the Law Commission of India’s 228th Report which 

analyzed in depth the rights and obligations of parties to a surrogacy, this Bill has taken in account 

concepts such as commercial surrogacy, altruistic surrogacy, procedures of surrogacy, validity of 

surrogacy clinics and so forth. 

This paper aims to critically analyze the abovementioned legislation, look into the finer points of the 

same and assess whether it is a step in the right direction from the point of view of legal as well as 

societal welfare. The key provisions of the Bill and their subsequent impact will be carefully 

considered and the overall relevance of the Bill will be researched upon. 

 

NEED FOR REGULATING SURROGACY IN INDIA 

The medical profession has seen life-altering technological innovation in the past few decades, whether 

in terms of combating previously incurable diseases or contributing to increase in life expectancy and 

overall health quality. Arguably, one of the most imperative developments has been the introduction 

of the concept of surrogacy, which in basic terms refers to the womb of another woman being used to 

carry a baby, either with an implanted egg or her own egg. This practice is usually considered when 

the parents are unable to conceive due to infertility or other medical issues. Surrogacy has further been 

divided into commercial and altruistic- with commercial referring to the woman who bears the child 

receiving compensation for the same and altruistic not providing for any additional compensation 

except for medical expenses.2 

The Law Commission of India in 2009, in its 228th Report, detailed extensively the need for regulation 

on this topic and looked into the ethical, social, moral and legal obligations that arise from the process 

and procedure of surrogacy. Looking into the medical conception of a child as a human rights issue, 

the Commission identified several key issues with the situation pertaining to surrogacy in India.  

The commercial exploitation of wombs-on-rent especially by foreign parties was brought to light with 

Indian women in rural areas adopting this practice for financial reasons.  The need of inclusion of 

surrogacy into the ambit of constitutional protection was identified, taking into account the fact that 

reproductive rights have been given the same priority. The sensitive and complex implications of 

parenthood in the Indian scenario was also evaluated, wherein precedents were stated concerning 

discord between the genetic and/or commissioning parents. 3 

 
1 Student, BA. LLB., National Law University, Mumbai 
2 Law Commission of India, 228th Report on Need for Legislation to regulate Assisted Reproductive Technology Clinics 

as well as Rights and Obligations of Parties to a Surrogacy (August, 2009) 
3 Id. 
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The Commission concluded that the laws regarding surrogacy are a “knotty issue” and laid down 

various guidelines in order to streamline regulations based on the same. A variety of legal loopholes 

were considered such as establishment of a Surrogacy Court to adjudge disputes, remedies available 

to genetic parents regarding custody, waiver of rights of surrogate mother and further emphasized on 

the need of a comprehensive financial arrangement for the child’s welfare, prohibition of sex-selective 

surrogacy, recognizing the legitimacy of a surrogate child and so forth. It took into account the need 

to regulate on these issues however warned excessive prohibition in the regulations since the same 

would the irrational. The Commission recommended encouraging altruistic surrogacy and prohibiting 

commercial surrogacy.4 

Hence, it can be seen that the Commission approached the issue of surrogacy from a sensitive and 

human rights perspective, giving the child’s welfare utmost priority and aiming towards providing 

clarity on the custody of the same to avoid future confusion. It also stressed on the urgency to regulate 

on the same, so the intent of the law to keep up with ongoing technological advancements has been 

established as well, since change can often give rise to diverse implications, which must be protected 

and considered. In furtherance of these recommendations and conclusions, the Surrogacy (Regulation) 

Bill, 2019 has attempted to comprehensively regulate issues regarding surrogacy. 

 

ANALYSIS OF THE SURROGACY (REGULATION) BILL, 2019 

A. Positive Characteristics: 

• Exhaustive definitions:  This legislation has taken into consideration various medical terms in 

order to provide clarity on the surrogacy process. Further, it has provided for an “abandoned 

child” to be included under the purview of the law meaning a child born out of surrogacy 

procedure who has been deserted by his intending parents or guardians, hence focusing on 

inclusivity in the law. The distinction between commercial and altruistic surrogacy has also 

been established, which is imperative given the intention of the legislation to prohibit 

commercial surrogacy.5 

• Banning of commercial surrogacy: In order to curb exploitation of women who view 

commercial surrogacy as a financial means to an end and focus more deeply on the humanitarian 

aspect of this medical procedure, the legislation has prohibited any surrogacy clinics or medical 

practioner to be an aid to the process or encourage or advertise the same in any way.6 Also in 

order to maintain gender equality, sex selection of the embryos has been strictly banned.7 

• Registration of Surrogacy clinics: There have been strict guidelines laid down in terms of 

registration and establishment of surrogacy clinics to make sure that commercial surrogacy is 

not encouraged in any form, with a provision of compulsory application for registration valid 

for a period of three years, based on approval from the appropriate authority. 8This is to keep in 

check that the clinics are functioning as per the intent of the law and are not practicing a 

malfeasance. 

• Establishment of a Surrogacy Board: The legislation provides for the constitution of these 

national and state authorities consisting of members from the Ministry of Health and Family 

Welfare, Women and Child Development as well as expert members in the field9 in order to 

make informed decisions to oversee and supervise the implementation of the surrogacy process, 

advise the Central government on surrogacy policy matters, set minimum standards of 

 
4 Supra at 1. 
5 Section 2, The Surrogacy (Regulation) Bill, 2019 (Bill 156 of 2019) 
6 Section 3, The Surrogacy (Regulation) Bill, 2019 (Bill 156 of 2019) 
7 Id. 
8 Section 10, The Surrogacy (Regulation) Bill, 2019 (Bill 156 of 2019) 
9 Section 14, The Surrogacy (Regulation) Bill, 2019 (Bill 156 of 2019) 
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equipment for diagnostic and medical facilities at surrogacy clinics and enforce the code of 

conduct with regard to the surrogacy procedure.10 

• Strict Penalty for Contravention: Contravention to the provisions of the regulations including 

but not limited to participation in the sex selection process as well as encouraging or aiding 

commercial surrogacy would call for a heavy fine of upto ten lakhs and imprisonment of upto 

five years. It also calls for a five-year suspension of the medical practioner abetting any 

malpractice under the Act. 11These consequences would act as an effective deterrent towards 

working against the guidelines laid down in the legislation. 

 

B. Negative Characteristics: 

• Eligibility of surrogate mother: In order to propel the concept of altruistic surrogacy, the provision 

of only enabling a “close relative” to be a surrogate mother makes the definition of the same 

extremely narrow. Further, the woman has to already have a child of her own.12 This situation will 

deter well-intentioned participation in the process of surrogacy as it is highly limiting in nature. 

• Eligibility of couple undergoing surrogacy: The couple undergoing surrogacy ahs to be legally 

wedded for a term of at least 5 years and have to be Indian citizens. 13Although this provision has 

been introduced in order to curb exploitation of Indian women by foreigners as well as provide for 

the welfare of a child born via surrogacy, the prohibition of unmarried couples would not mitigate 

custody related issues if differences were to arise between the couple. Also, the provision of the 

couple not being parents to a surviving biological child with the exception of a challenged child14 

implies that many couples suffering from genuine fertility issues will not be able to participate in 

the process. 

• Burden of Power on Surrogacy Boards: The Surrogacy Boards have been vested with the power 

to regulate the code of conduct, set standards and oversee the implementation of the procedure of 

surrogacy.15 The guidelines for the same have not been laid down and the Boards are empowered 

to act as they see fit in these matters. By outlining these key purposes in a generic manner, the 

Board may be burdened with the creation as well as implementation of the law and not be able to 

render its job effectively. Further, no timeline has been set for the Board to come up with their 

guidelines, which do not act as an incentive towards speedy and streamlined implementation. 

 

CONCLUSION 

In summation, on the basis of the analysis of the abovementioned provisions of the proposed 

legislation, it can be understood that the main intent behind the same is to ensure the welfare of the 

child born out of surrogacy and safeguard the human right against exploitation of Indian women for 

financial reasons. Although the legislation is a well-intentioned blueprint in furtherance of these 

objectives, there are several glaring loopholes which have not been touched upon such as strict 

guidelines regarding child custody, narrow eligibility, no alternative welfare provisions for women 

who have faced the commercial surrogacy process and excessive burdens in terms of legislation and 

implementation on the surrogacy boards. 

As the Law Commission rightly stated, the concept of surrogacy in general is sensitive and complex. 

It must be legislated on in an extremely careful manner taking every possible consequence into 

consideration. Hence, the legislation needs to be more elaborate and lay down detailed guidelines on 

 
10 Section 22, The Surrogacy (Regulation) Bill, 2019 (Bill 156 of 2019) 
11 Section 35, The Surrogacy (Regulation) Bill, 2019 (Bill 156 of 2019) 
12 Section 4, The Surrogacy (Regulation) Bill, 2019 (Bill 156 of 2019) 
13 Section 4, The Surrogacy (Regulation) Bill, 2019 (Bill 156 of 2019) 
14 Id. 
15 Section 22, The Surrogacy (Regulation) Bill, 2019 (Bill 156 of 2019) 
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standards of medical equipment and diagnostic facilities in surrogacy clinics, code of conduct for the 

procedure, increased accountability on medical practioners and widen the definition of eligible 

participants in the process of surrogacy, in consonance with the surrogacy board members.  

Taking the abovementioned into account would ensure the welfare of all parties in the process would 

be considered as well as enforce the implementation of the legislation in a more constructive manner, 

holding up the ethical, moral and social fabric of the society. 
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TAX HAVENS - CURRENT TRENDS AND SIGNIFICANCE IN THE 

WORLD ECONOMY 

- Manisha Nanda1 

 

ABSTRACT 

In recent times, tax havens have attracted worldwide attention involving with careful scrutiny, 

especially from policymakers in order to combat unethical tax practices. In the international sphere, 

the keen interest that is shown towards tax havens leads to a disproportionate role that it plays in the 

world economy, predominantly for international capital flows. This paper delves into the concept of 

tax havens, tracing its evolution from its very possible origin, in order to understand the undeniably 

significant role it plays in today’s times. The paper will focus on how the growth and increasing 

dominance of such offshore financial centres has impacted development, in its true essence. Some 

relevant case studies involving successful tax havens will be studied in order to realise the factual 

and statistical impact of such units. Moreover, this paper will attempt to highlight the issues as well 

as the opportunities that tax havens bring about and will also try to put forth a neutral perspective to 

balance the interests of all parties involved or impacted by its existence and aoperations. Lastly, the 

paper will try to provide a series of possible solutions towards making tax havens beneficial to the 

stakeholders without substantially compromising the interests of others. 

 

INTRODUCTION 

Tax Havens, is used in different ways by different economies, but the basic connotation that underlines 

the true essence of such a unit is that it refers to a jurisdiction that imposes no, or hardly any tax rates 

on foreign investors.2 

The integration of tax havens in the evasion of taxation has become an integral part of business practice 

in the common marketplace. What tax havens do is essentially become a destination where 

corporations transfer their funds after diverting the same away from domestic tax collecting 

infrastructures so as to reduce their tax burdens. Tax Havens are attractive due to their extremely low 

rates of tax, swift anonymity with registration and banking secrecy laws. Hence, they become the target 

through which MNCs conveniently engage in tax avoidance in the absence of any stringent regulation 

in place.   

According to the date collected and released by the International Consortium of Investigative 

Journalists, i.e. ICIJ with respect to Tax Havens, there was an escalation of around 28% that was 

recorded within a span of five years starting from 2008 to 2013.  These contributions along with 

information from certain NGOs have shed some light onto the issue which has in turn brought about 

heated debates and discussions among the public. However, even after such offshore financial units 

have attracted media attention along with criticism from the public in the recent times, most of the 

corporate leaders in the market turn a blind eye towards the impact it has on the market and the overall 

economy of nations.  

As compared to other international issues, there is an apparent accentuation in the concern of 

researchers and officials alike regarding the issue of tax avoidance and tax evasion related practices 

 
1 Student, BA. LLB., Symbiosis Law School, Hyderabad 
2 Alfons J. Weichenreider, Fangying Xu, Are Tax Havens Good? Implications of the Crackdown on  Secrecy, July 2015, 

CESifo,  available at https://www.cesifo-group.de › ngs15-Koethenbuerger › Papers › ngs15_Xu   
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by organised companies and wealthy individuals. Such an issue is more prominent among 

knowledgeable business professionals. This brings about protests from those who end up analysing the 

social impact of the tax schedules for taxpayers without tax competence.  

Corporate leaders don’t shy away from admitting their affiliations to tax havens by reasoning that if 

governments have not explicitly made it illegal, it isn’t wrong per say. Moreover, they find it necessary 

as part of discharging their fiduciary responsibility to engage in such transaction to increase the value 

of stakes owned by shareholders. Additionally, it will become extremely problematic if people with 

power in the corporate sector engage in transactions without taking into account the consequences it 

will bring about in matters leading to human rights abuses, unethical activities harming the 

environment, et cetera just in order to maximise shareholder value. What they fail to understand is that 

tax avoidance can have serious implications in damaging the reputation of a corporation which would 

most definitely lead to depreciation in the value of a share. Besides, for transacting with tax havens, 

there are various costs which are incurred which more or less negate the former appreciated value to 

the shareholder. Therefore, it becomes a matter of grave concern when such an attitude is shown 

towards an issue which affects not only selective individuals but the socio-economic scenario of the 

world in toto. 

 

TAX HAVENS AND ECONOMIC DEVELOPMENT 

Tax Havens pose a threatening hindrance in the economic development of nations in the following 

ways: - 

• They encroach on the sovereignty of other nations by divesting them of revenue that belong to 

the nation away from them 

• By destabilising the financial system, they create a chaotic environment in the financial market 

and hamper its efficiency 

• Even though tax havens have not been made illegal, they help facilitate economic crimes 

smoothly 

• As revenue belonging to nations is diverted to tax havens, national taxation systems are 

undermined and this leads to increased costs of taxation over time as there is a deficiency of funds 

required by the domestic government 

• They reduce the efficiency of resource allocation and hurt private income as well 

• Most importantly, Tax Havens harm bureaucracy generally and as a consequence, the 

economic growth and development is hindered over a long term 

Tax Havens do not just hamper the economic development of nations; they have a multitude of 

unrecognised consequences as well. The most apparent concern with tax havens is that due to its 

secrecy jurisdiction, tax avoidance has become extremely easy to facilitate. Secondly, as regulations 

to prevent the identification of the people engaging in transactions with tax havens exist, corruption 

and economic crimes has risen significantly. The problem aggravates as due to anonymity, no one 

really knows whom to pin the blame on and so accountability is completely eliminated from the 

picture. Furthermore, as risks of such transactions are not documented, there is a lack of clear-cut 

factual estimates which invariably destabilises the financial system. Another extremely serious 

concern flowing out of transactions with such offshore units is that it facilitates money laundering out 

of the proceeds made through illegal operations like drug trafficking.3 

Until recent times, there were hardly any political regulations in place to check the expansion and 

extension of tax havens. It was only after the financial crisis of 2008 did the governments from various 

 
3 Fredrick Eriksson, “Tax Havens and Development” – Report by the Independent Norwegian Commission on Capital 

Flight from Devloping Countries, Norad, available at https://www.oecd.org/site/devaeo10/44276169.pdf 
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nations come to look at the issue more closely owing to the pressure, they faced from the people for 

the huge budget deficits and shortage in government revenue. In this regard, the case of Panama Papers 

along with the Luxembourg Leaks shed light on the popularity of tax havens that helped these MNCs 

escape tax liability and engage in nefarious activities, which in turn built pressure on the governments 

to participate in addressing these concerns. Hence, OECD launched two huge projects, i.e., the 

Common Reporting Standard (CRS) and the BEPS project. 

 The regime of CRS aimed to facilitate automatic exchange of information across nations in order to 

enable the concerned authorities to track and keep a check on such illicit activities and ascertain the 

offshore holdings of their nation’s taxpayers. However, the Standard contained way too many 

loopholes to actually fructify. But even then, it did pave way for some information to be collected by 

voluntary disclosures prior to its implementation. The BEPS project was aimed specifically towards 

MNCs in order to “realign taxation with economic substance”4 without disrupting any long-held 

international consensus with respect to the corporate tax system. Even though the project helped bring 

about some modicum of transparency, it proved to be incapable of being a success in the modern, 

digitalised economy and so it was declared to be a failure by the OECD. 

 

TAX HAVENS AND THE WORLD ECONOMY 

More than often, a financial crisis and a slow rate of economic development are attributable to an 

increase in the popularity of tax havens along with the fact that tax evasion and avoidance have become 

an instrumental part of conducting business. This is evident from the fact that in the current economic 

environment where the taxation rates are reaching sky high levels, wealthy corporations and 

individuals take advantage of their economic freedom to avail economic opportunities abroad. The 

increased costs of tax are difficult to maintain and cause a lot of economic losses for the nation when 

capital flight occurs and hence, the budgetary revenue of the nation is adversely affected resulting in a 

financial crisis eventually.5  

With the globalisation of the world economy, a climate of strong fiscal paradise has been created in 

the international sphere which caters well to wealthy corporations and individuals because of refined 

financial strategies with liberal tax regimes which bear extremely attractive financial prospects because 

of the locations. However, according to the estimates of The Tax Justice Network, tax havens have led 

to global economic losses of upto 255 billion dollars per year roughly. According to the information 

released by OECD, a sum of 5000-7000 dollars’ worth of capital has been placed in these offshore 

units in the year 2007. 

According to other estimates, these offshore units cost governments to lose around 500-600 billion 

dollars per year roughly from corporate tax revenue and the beneficiaries do not just include 

corporations. Individuals have stacked up around 8.7 trillion dollars in offshore units as per the 

estimates of Gabriel Zucman.6 On the other hand, James S. Henry’s data shows that the total estimates 

gross up to a total of 36 trillion dollars. The discrepancy in the data is due to the lack of clear-cut 

records of such transactions.   

As aforementioned, tax havens not give rise to economic losses; they carry a multitude of consequences 

as part and parcel of their activities. So, while we take account of quantifiable revenue losses, we must 

also account for the damage that is caused to the political instability caused due to tax havens even 

though such a loss cannot be put down in numbers.  Tax havens favour the selected few, wealthy 

 
4 International Monetary Fund, Tackling Tax Havens, Available at 

https://www.imf.org/external/pubs/ft/fandd/2019/09/tackling-global-tax-havens-shaxon.htm 

              5 Daniela Iuliana Radu, “Tax Haven’s impact on the world economy”, Elsevier, Available on sciencedirect.com  
6 Supra at Note 3 
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minority who can afford to transact with them at the expense of putting the less powerful majority’s 

development and interests on the backseat. On one hand, these units facilitate smooth flow of 

international finance and investment capital which strongly benefit the private players in the market. 

However, on the other hand, not all stakeholders in the market are benefitted as a whole in the market, 

which endangers the socio-economic interests of the majority in general and thence, poses a huge threat 

from the angle of the world economy and welfare.  

 

One of the factors that set tax havens apart is that their structure is completely artificial, i.e., no real 

activity actually takes place here. By disguising tax avoidance in the form of Foreign Direct 

Investment, MNCs divert their funds into empty corporate shells which almost account for a shocking 

40 per cent of the total global FDIs. According to OECD and IMF, that percentage amounts to gross 

total of 12 trillion dollars.7 What makes such transactions possible is their passage through the well-

structured tax havens.  

 

CONSEQUENCES OF BECOMING A TAX HAVEN 

The major, well-known tax havens in the world include Cayman Islands, British Virgin Islands, the 

Netherlands, Ireland, Luxembourg, Bermuda, Hong Kong SAR, and Singapore. They are home to 

almost a whopping 85 percent of the world’s investment, and are specially set up for tax reasons.   

When a country is termed as a ‘tax haven’, the benefits it enjoys can be two-fold: - Firstly, as these 

countries do not generate a lot of revenue by themselves, by advertising extremely low tax rates for 

foreign investments, they become an attractive option for MNCs and individuals. Hence, they’re able 

to pool in a lot of capital into their banks and financial institutions, which helps their development as 

capital is pumped into their financial sectors. Secondly, individuals and businesses are able to save 

more by paying less tax in these offshore units which have tax rates ranging from zero to single digits 

in comparison with extremely high levels of tax in the countries of domicile/citizenship. However, it 

also has to be understood that countries who overtax foreign corporations’ profits by becoming 

sensitive to the difference in the levels of taxes internationally, will end up having less revenue from 

taxes compared to havens that do not do the same.8  

 
7 Damgaard, Jannick, and Thomas Elkjaer.. “The Global FDI Network: Searching for Ultimate Investors.” 2017 IMF 

Working Paper 17/258, International Monetary Fund, Washington, DC. 
8 Supra at Note 4 

https://www.imf.org/~/media/Files/Publications/WP/2017/wp17258.ashx
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From the perspective of the governments of these tax havens, they benefit from the inflow of capital 

as in some cases it is their major source of revenue. They also charge registration fees for new 

registration of companies at times along with renewal fees charged every year which is recurring in 

most cases. Sometimes, an additional amount is also charged as part of license fees. These charges and 

fees together act as a stable source of revenue for the governments of tax havens. Moreover, there’s a 

possibility that the country may benefit from the foreign investments which actually create job 

opportunities for their operations.  

Some major companies who’ve benefitted substantially from transacting through tax havens include:  
9-  

• For Apple, Ireland is the tax haven that is preferred to avail tax benefits. According to data 

available, Apple has booked an offshore amount of around 214.9 billion dollars and had it not 

used a tax haven, the company would have ended up owing 65.4 billion dollars to the U.S 

government. 

• Goldman Sachs uses Bermuda as an offshore unit and holds over 28.6 billion dollars offshore. 

• Nike also uses Bermuda as a tax haven and has 10.7 billion dollars offshore. Had it not used a 

tax haven, it would have owed 3.6 billion dollars. Hence, it can be inferred that Nike merely 

pays 1.4% tax to the governments of such tax havens on its profits, which means that nearly all 

its revenue is retained by subsidiaries present in its tax havens.  

 

CONCLUSION AND RECOMMENDATIONS 

It is very probable that in the near future, the challenge faced internationally with respect to tax havens 

is likely to become more difficult with the increased efficacy of digitalisation which helps facilitates 

transactions in tax havens and in the mobility of assets. 

One major area of concern, as aforementioned, is that even after garnering the much needed attention 

on the subject of Tax Havens, there is little or no successful research that can pave way for 

academicians and stakeholders to understand the nitgrities, in detail, involved with relation to the 

actual costs that are caused by tax havens. Moreover, the preliminary estimates drawn up by 

researchers are also not enough to realise the huge shortfalls of tax in order to tackle the same. What 

becomes pivotal in this situation is for us to understand that the task of gathering useful, valuable 

information relating to offshore units and their consequences is not a one man’s job; rather, it is the 

duty of politicians to take a pro-active step in joining forces together in order to accomplish the goal. 

Moreover, the primary concern has to be to give more weightage to the collection of data from parts 

instead of focusing on the bigger picture. This is crucial in order to understand the problem areas in 

particular to be able to divest resources for combating and managing the discrepancies according to 

the need.  

Secondly, consumer awareness and activism become extremely important because only when the 

public takes steps in and criticises such activities, there will be insurmountable pressure on the 

corporations to mitigate such unethical activities so as to reduce their chances of welcoming a public 

backlash which could devastate the foundation of their infrastructures from within.  

Lastly, in order to combat or at least mitigate the harmful effects of Tax Havens, we need an 

international framework which would focus on improving the transparency of such economic activities 

and transactions. Tax authorities must share relevant tax-related information with their foreign 

counterparts in order to facilitate free-flow of information and awareness by way of information-

exchange agreements. On a national level, stringent regulations have to be brought in to combat any 

 
9 CFI, Tax Haven, Available at https://corporatefinanceinstitute.com/resources/knowledge/other/what-is-tax-haven/ 
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manipulated transfers and registration of activities facilitated through tax havens have to be made 

mandatory. In order to make this practical and possible, poor tax haven nations have to be aided by 

other nations in order for the former to have a viable alternate source of revenue that they otherwise 

would not be able to raise after losing the title of being a tax haven. 
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THE FEAR OF DEATH PENALTY AND RESPONSIVENESS OF 
SOCIETY 

- Jotham Cherian & P.A. Alexy Vaidhian1 

 

ABSTRACT 

The authors have explored the multifarious opinions on death penalty which is the most 

controversial way of punishment. Highlighting the history, the authors analysed what history tells us 

about these punishments. The legislative approach in abolishing death penalty and the judicial 

ideology over the years are thoroughly examined which formed the introduction. The deterrence on 

the society is a question which was difficult to be studied and made the authors to consider various 

thoughts prevalent over the globe. Judicial pronouncements and principles on the issue such as the 

‘rarest of rare’ are mentioned to prove the changing ideologies of the apex court over the years.  The 

arbitrariness of judges in considering the above principle to form decisions are criticised and logical 

solutions are also added. The authors thus find death penalty to be having a deterrent effect but not 

the only way of punishment to create a deterrence. This paper holds space for the opinions of the 

public and the uncertain conclusions drawn from various statistics but is not kept above the 

advantages derived from the concept of deterrence. The neutral stand taken by various jurists and 

criminologists made it difficult for the authors to reach an ultimate conclusion. The concept of 

human rights and the economic benefit of the state added to this difficulty. The importance of a 

justice system with no loop holes backed the authors in proving that justice exists in killing in the 

name of justice. 

Keywords- deterrence, rarest of rare, arbitrariness, statistics, human rights. 

  

In the midst of the debate in support of and against death penalty or capital punishment, finite number 

of them reflects the idea of law and Justice. The act beyond recall is always questioned with human 

rights and arbitrariness. Considering the views and decisions of the civilised world, the time to abolish 

this practice has lapsed. It is preferred not to consider the vitality of evidence in legal thoughts and 

arguments as theft happened among bystanders at public hangings in England and Saudi Arabia. 

Looking into the past phase of death penalty, the famous and blatant execution happened in 399 BC to 

Socrates by giving poison to drink for heresy and corruption of youth2. The law of mosses codified 

such capital crimes and Jews adopted various methods of execution. After 300 years of the execution 

of Jesus Christ, Emperor Constantine by converting himself to Christianity abolished crucifixion and 

other various forms of death penalty in the Kingdom of Rome3.  The bounteous influence of Britain 

showed various methods of execution such as throwing into a quagmire and hanging from gallows by 

the 10th century. This robust way of execution lasted till 18th century and included more than two 

hundred crimes which attracted execution. Enactment’s of various laws from 1800’s exempting 

various crimes from execution set a wave across the world to abolish death penalty. This brought a 

change all across Europe and few countries in the continent still recognizes this way of punishment. 

Pennsylvania, in 1834 became the first country to stop executing people in public while Michigan in 

1846 abolished it completely except for sedition. Reforms in abolishing death penalty started by the 

 
1 Students, Christ University, Bangalore 
2 Michael Kronenwetter, Capital Punishment: A Reference Handbook (Santa Barbara, CA: ABC-CLIO, Inc., 1993), 71. 
3 MICHAEL H. REGGIO, Frontline, History of the Death Penalty, Frontline, 

https://www.pbs.org/wgbh/frontline/article/history-of-the-death-penalty/#fnB2. 
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half of the twentieth century in U.S. but the threat of Russian revolution encouraged six states to 

reinstate death penalty by 1920’s. 

India had a few abolitionists who tried to wipe out death penalty even before independence but ended 

up fighting for an unpopular cause. One among them is Gaya Prasad, an MP from Bihar. This happened 

in the year when freedom fighters Bhagat Singh, Rajguru and Sukhdev were sentenced to death, but 

the bill in the parliament was defeated. Bombay in August 1931 witnessed a resolution taken by the 

All India Congress Committee (AICC). Among the fourteen ‘Fundamental Rights and Duties’ drafted 

in the same day; abolition of death penalty stands thirteen. This ideology was later supported by Dr. 

BR Ambedkar after independence but failed to make relevant amendments for the Indian Penal Code 

(1860) and Criminal Procedure Code (1898). In 1956, Mukund Lal Agarwal an MP from UP moved a 

bill to abolish death penalty and was supported by N.C Chatterjee another MP from West Bengal. They 

even mentioned instances of innocent people who were hanged. But the then PM Nehru opposed and 

did the same when Prithviraj Kapoor moved a similar bill after two years. The spirit of abolition again 

was seen in the parliament when Devi Nigam, an MP from Uttar Pradesh moved a bill referring to the 

report of the royal commission and other relevant studies. In 1962, the government still rejecting the 

bill of abolishment agreed to appoint a Law Commission to study the matter which was being neglected 

over the past years. Amendments were done in the Criminal Procedure Code in 1955 and 1975 which 

brought changes in Sec. 235(2) and 354(3) which stated the duty of the presiding judge(s) to state the 

reasons regarding the punishment awarded and hearing the accused before passing sentence 

respectively.  

The dogma of the supreme judiciary in the country has even changed down the lane considering the 

merits of the case and social response. The words of the pioneer in judicial activism, Justice Krishna 

Iyer is a perfect example to the same. The judge in 1974 taking into account the changes in CrPC noted 

that ‘changes has overtaken the law and life imprisonment is the rule for murder to dilute the death 

penalty’4. The accused was awarded life imprisonment later for the heinous crime of a woman and a 

child. Justice Iyer has again reflected the idea of abolition of death penalty in 1979. He quoted that 

‘…the day for retributive theory has gone and is no more valid and the topmost social goals are 

deterrence and reformation’5. The year 1980 saw a greater shift in law through a landmark decision 

that the constitution is never altered by the grant of death penalty. The constitution bench stated judges 

not to be blood thirsty. ‘The persons convicted for murder, life imprisonment is the rule and not death 

sentence which is an exception. The dignity of human life is a concern but not in rarest of rare cases 

when alternatives are foreclosed unquestionably6. While the judiciary in all levels intentionally fails 

to remember the execution punishment, the public holds retributive measures tight in mind. The year 

2015 has two instances that proves the same. A prisoner was dragged, exposed and beaten to death in 

Dimapur, Nagaland for raping a girl and another in September in Uttar Pradesh, where a mob killed a 

man on the hoax of killing a cow and eating its meat7.  

Death penalty is often regarded for creating deterrence in the society by inflicting fear on the 

perpetrator regarding the consequences of the crime while others argue that the state has no right to 

punish a criminal to the extent of taking his life. As the purpose of law is to maintain order in the 

society, a penalty like sentencing to death is not a solution. Another argument against the practice of 

death penalty is that the person is not given an opportunity to reform or change his ways in the course 

of his lifetime. Section 302 of the Indian Penal Code states that whoever commits murder shall be 

punished with death, or imprisonment for life and shall also be liable to fine. The validity of this section 

 
4 Ediga Anamma V. State of Andhra Pradesh, 1974 SCR (3) 329. 
5, Rajendra Prasad vs. State of Punjab, A.I.R. 1979, S.C. p.916. 
6 Bachan Singh vs. State of Punjab, A.I.R. 1980, S.C 898. 
7 Vibha B Madhava, Mob lynchings: Looking back at incidents since 2015, (MAY 25 2019, 17:47PM IST), 

https://www.deccanherald.com/specials/mob-lynchings-looking-back-at-incidents-since-2015-736082.html. 

https://www.deccanherald.com/specials/mob-lynchings-looking-back-at-incidents-since-2015-736082.html
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along with section 53 IPC, 235(2) and 354(3) CrPc were challenged in the case of Bachan Singh8 as 

violative of article 14, 19 and 21. The majority bench in this case decided that article 14, 19 and 21 are 

not violative of section 302. However, Justice Bhagwati struck down section 302 as unconstitutional 

and void to the extent that it provides for death penalty. One of the main issues pertaining to the subject 

of death penalty is the Supreme Court’s usage of ‘rarest of rare’ case in granting death penalty. The 

Supreme Court has stated that death penalty must be given to the offender only in the rarest of rare 

cases. This has created a sense of vagueness and an opening for the judges to use their own discretion 

for granting death sentence. The usage of this term has also paved way for a number of criminals to 

get away with their crimes on the reason that the case does not fall inside the category of the rarest of 

rare case.  

One of the important aspects of death penalty is its ability to influence the people of the society. It is 

important to look into the aspect of the amount of fear it can inflict into a criminal’s mind. Death 

penalty cannot be seen only as a tool to provide justice to the victim for a crime committed but also as 

a way to stop a person from committing a crime. The fear of a person to lose his own life upon a crime 

committed by him will create a sense of apprehension on that person and will make that person think 

twice before committing that crime. With the abolishment of death penalty, the ‘worst case scenario’ 

in terms of punishment would be life imprisonment, which is a punishment that may at many times 

not be equivalent to the crime committed. The main aim of a punishment must be setting a deterrence 

in the society which is only possible when something happens to an extent that public attention is 

gained. Only when the fear is inflicted will there be a change. One of the arguments against death 

penalty is the blind assumption made by people regarding the reformation taking place in the person 

who has committed a crime. It is said that every person must be given a chance to turn back from his 

or her old ways. The assumption is that after serving a punishment in jail no person would want to face 

the same consequences in their life and would not return to his old ways. However, the statistics tell a 

different story. In the United States, around 45 percent of federal inmates are rearrested within a period 

of five years. However, the re conviction rate itself is just 32 percent9. These numbers prove that it is 

a mere assumption that a person after serving his jail sentence will not tend to do a crime. A criminal 

mind may not be influenced by past challenges faced by the person by serving prison, but can also be 

influenced by the future incentives that can be gained in committing a crime. Death penalty can act as 

a huge deterrent in the crimes involving the application of the mind. In cases where a murder is 

committed in the spur of the moment, a person has a lower tendency to think and analyse the 

consequences of his actions. But in cases where the crime has been planned and analysed, the 

punishment of death penalty can bring about a drastic change in the crime. Even if it may not 

necessarily stop the person from committing the crime, yet it may cause the person to reconsider his 

decisions or may cause a decrease in the intensity of the crime committed. 

Over a period of time, a number of courts have passed judgements against the practice of death penalty 

stating that there is not enough evidence on the fact that death penalty helps in creating a deterrence in 

the society and that the number of crimes has been decreasing because of death penalty.  However, it 

is important to view death penalty as a source of justice for the wrong caused to the victim rather than 

abolishing it due to lack of statistics. In a scenario where a victim has been murdered, it would not be 

right for the person who has caused the murder to walk free after a life imprisonment period that 

extends usually to a mere 14 years. This punishment cannot be considered equivalent to the life of the 

person murdered. Hence, the punishment of death penalty, acts as an equivalent punishment given for 

the innocent loss of the victim’s life. Death penalty is a hope for the people to continue believing in 

the judicial system. It is extremely easy to ask for the abolition of death penalty claiming no statistics 

 
8 Bachan Singh vs. State of Punjab, A.I.R. 1980, S.C 898. 
9 Bill Keller, Seven Things to Know About Repeat Offenders, The Marshall Project, (Sept.03.2016, 11:00 PM), 

https://www.themarshallproject.org/?ref=nav. 
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towards the decrease in crime because of it. However, death penalty must also be seen as a means to 

provide equivalent compensation to the victim’s family for the immense loss caused to them.  

It is a known fact that there are differences in the patterns and styles of judgements of different judges. 

This is because of their different perspectives of viewing the case. This would not be a big deal in 

small civil cases or cases where the punishment is not of a high magnitude. However, in death penalty 

cases, this can prove to be dangerous. If the term ‘rarest of rare cases’, is seen as cases that are 

extremely cruel then also it would not suffice to form a uniform pattern of decisions. Considering the 

case of murder, then every murder is a cruel murder. There cannot be a distinction between two 

murders on the basis of cruelty and according to the judge’s discretion, a crueller murderer is sentenced 

death penalty. In the case of Muniappan10 stated that a ‘terrific’ double murder was a special reason 

for granting death penalty. The Supreme Court observed that the term ‘terrific’ is difficult to 

understand as every murder is terrific and if the fact of the murder being terrific is seen as an adequate 

reason for granting death sentence, then every murder must have the punishment of death penalty11. 

The rarest cases are those where a murder is committed in an extremely brutal and gruesome manner 

in order to cause resentment and distress in the entire society. Also, crimes committed with the intent 

of earning money like a hired assassin must also be considered among these cases. Other than this, 

certain crimes like murder of Schedule caste or any other minority community done with an intent to 

cause social uproar and disturb the peace in the society or giving rise to riots must be considered as 

the rarest of rare case. Also, murder done in an extremely beastly manner causing an excruciating death 

to the murdered must fall under the ambit of rarest of rare case. 

It may be argued that even though the death penalty is an effective deterrent, yet it is not the most 

effective one. It has been proven that counselling and other awareness programs help to reduce the 

crime rate to a certain level. However, this cannot be relied upon. In simple words it can be stated that 

it may work for certain people and it may fail in certain cases. The main advantage of the practice of 

death penalty is its uniform impact. For a person, spending years in prison would not be a strong 

incentive for him to refrain from committing a crime. However, one of the generalised fears that has 

an impact on majority of the people is the fear of death. This fear of death not only has an impact on 

the criminals, but also on the society as a whole. Death penalty introduces a sense of awareness among 

the people in the society on the punishments given in the heinous crimes. For example, granting death 

sentence for extreme rape cases will bring about a change in the social status of women. The people 

will realise the seriousness of the crime when it is associated with death. The crimes committed despite 

being aware of the consequence of death penalty will surely be by the criminals who have determined 

that even at the cost of their lives, they will commit the murder. These criminals cannot be given a 

punishment of life imprisonment and sent back to the society after a period of 14 to 20 years. This 

would be a threat to the entire society. 

The society reacts in different ways to the punishment of death penalty.  The concept of death penalty 

attempts to create a psychological aspect of social security and justice among the common people of 

the country. Generalisation of death penalty may not be able to provide the actual experienced situation 

by an individual. Death penalty in reality has much more magnitude than the mere concept of death 

penalty. The fact that there are very less statistics showing the reduce in the crime due to death penalty 

cannot be taken as a valid argument as the sole duty of law is not only to reduce the crime but also to 

provide justice for the victim. Both of them must go hand in hand. It can also be argued that there are 

no statistics that show the number of people who did not commit the crime because of the punishment 

of death penalty. One can also not talk about the statistics that may show the number of increased cases 

of murder because of the abolishment of death penalty. If a decision is taken to abolish death penalty, 

the next question would arise that what is the equivalent punishment for a murder that would be 

 
10 Muniappan vs. State of Tamil Nadu, 3 SCC 11 at 13 (1981). 
11 Dr. Praveen Mishra, Death penalty and social justice (Regal Publications, 2016). 
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sufficient to stop a murderer from committing a crime. Hence, if death penalty is not the solution, the 

abolishment of death penalty is also not the answer. The judicial system needs to strike a balance 

between the two. One of the solutions to that is the life imprisonment extending till the death of the 

murderer. Also, no paroles must be granted to such a person under any situation. This would give an 

opportunity to the criminal to reform his ways during the course of his lifetime. Also, it would prevent 

any future harm that can be caused by the criminal because of his release back in the society. 

Considering the deterrence in the society there is a notion that capital punishment brings more threat 

among people compared to imprisonment. The famous judge of the Victorian era Sir James Stephen 

said “statistics are no guide to find the effect of capital punishment but general principles to human 

nature are” which is still considered to be prove no direct relation between the responsiveness of 

society and capital punishment12. The fear of execution has refrained the people from committing 

offences that ward death penalty is backed merely by proofs and mostly by hearsay. But it is true to 

say that a person who commits a crime which usually gets such a punishment tries to kill the witnesses 

of the crime. Data from Wales, Canada and England shows that form the time of 13annulment of death 

penalty the conviction rates in the states has risen from 28 per cent in 1965 to 61 per cent in 2002 while 

in Canada the conviction has risen to 20 per cent on first degree murders from 10 percent. 

Criminologists conclude on a neutral stand that the punishment of the crime must be studied with the 

act of the offender and the advantages of such a punishment must be calculated other than considering 

the deterrence part. They believe that countries like India, where the principle of ‘rarest of the rare’ are 

followed is to quash the prevalence of such crimes and not because the country wishes to follow a 

retributive principle. These principles to sustain, needs to be applied and seen and is likely to have an 

effect upon citizens who value their daily activities and legal consequences. To place such activities 

in these principles or not is a duty of the prosecutor or the judge which is prima facie considered as 

arbitrariness. Thus, neither the lousy idea of retributive theory nor the modern principles has proved 

to have a profound deterrence on the society. The presence of alternate explanations similar to that of 

the American National Academy that, experimental research on death penalty needs severe standards 

of proof and non-experimental research is limited stands the test of time, it is difficult to reach a 

conclusion on the deterrence14. If such a question of deterrence needs an answer, studies must 

commence only when the favouring countries strictly implements such a punishment or when the 

probability of such punishments are increased. This keeps the democratic nations in the dark as they 

favour human rights and has a concern over humanity. As Dezbakhsh and Shepherd recognizes, 

execution punishments has a cost which obviously increases with further implementation making the 

policy makers think twice on the benefits and costs of such punishments15. Now one has to wonder 

seeing the decision to be made among the options of bearing the costs of implementation or accepting 

the arbitrariness of the judge or prosecutor. 

Retentionist states always face the issue of ‘unpreparedness’ of the public to abolish death penalty. 

The common belief among citizens that execution is more just to the society and the victim adds to 

this unpreparedness. If the state decides to abolish death penalty, it has to do without the majority 

support of public which the democratic countries are reluctant or has to educate the public on the harsh 

reality of these punishments and the human rights concerned which is never simple. Different sections 

of the society has a varied approach to this issue of abolition which is mainly due to the status, political 

thoughts and knowledge they possess but the abolitionist states believe such a punishment as an ‘act 

 
12 J F Stephen, ‘Capital Punishment’, Fraser’s Magazine, (1864), pg. 753 and 759. 
13 Krista Jannson, Peter Kuiza, Emma Reed, Homicide, Firearm Offences, Home office search bulletin, (2 July 2007), p. 

23. 
14 A. Blumstein, J. Cohen, Deterrence and Incapacitation, National Academy of sciences, (1978), p.63. 
15 Dezbakhsh and Shepherd, ‘The Deterrent effect of Capital Punishment, Economic Inquiry, (2006), pg. 534. 
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of the past’ while other countries search for alternate methods of punishment with the same gravity16.It 

is obvious that countries turn back to study the effect and experiences of other countries that abolished 

death penalty before abolishing it themselves. Hugo Bedau has even stated this issue old and even 

raised during the two-century western civilization17. Life without parole (LWOP) has now turned to 

be the best way of punishment particularly to offenders who are deemed to be a threat to the society.  

It is extremely difficult to jump to a conclusion in sensitive issues like the death penalty. However, 

one can always argue in support or against the same with reference to law, justice and ethics. The death 

penalty has over a period of time proved to be a strong pillar in the justice system of the country. The 

main reason for the upliftment of death penalty is the absence of an equivalent punishment for brutal 

murders and other heinous crimes. If there has to be a deterrence in the society, there has to be an 

adequate punishment to create that deterrence. However, there must be no loopholes in the legal system 

for a person to take undue advantage of the death penalty. Every case must be thoroughly investigated 

and only if the person is guilty beyond reasonable doubt, must the death penalty be granted. There is 

a need for the Supreme Court to bring about a judgement that erases all types of arbitrariness in regard 

to the term ‘rarest of rare’ cases. The court must bring forth one clear definition of this term in order 

to have uniformity in decisions among different courts. A set of uniform guidelines must be followed 

by every court in order to achieve the ideal position in death penalty cases. Apart from this, an adequate 

punishment that can substitute the punishment of death penalty is life imprisonment for a period that 

extends till the time the perpetrator is alive. If this is followed in a manner that no parole is granted, it 

can prove to be the most adequate solution. This will not only give the perpetrator a chance to repent 

but also will prove to be an optimal compensation for the victim. All in all, the death penalty must not 

be abolished but rather a more efficient procedure must be followed in order to make it a successful 

deterrence in the society. 

 
16 The Death Penalty: A worldwide Perspective, Roger Hood and Carolyn Hoyle, Oxford, (4th ed. 2007), pg. 381. 
17 H. Bedau, Imprisonment vs. Death, Albany Law Review, (1990), pg. 481. 
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THE HUMANITARIAN CRISIS OF REFUGEES AND THE EVIL 
THAT MEN DO 

- Sachin Bhatnagar1 

 

ABSTRACT 

In the present article the intention of the author is to present the situation as to how even the most 

basic of human rights have been curtailed in what can be considered as the biggest humanitarian 

crisis of the 21st century, the Refugee crisis with 100 million human-being suffering from destroyed 

lives with no hope for the situation getting any better. The article seeks to answer the most basic of 

questions which everyone has, from a layman to a student of law to even a professional. It seeks to 

satisfy the thirst of knowledge by inquiring as to what is a refugee? After establishing as to who 

qualifies to be a refugee the article asks who governs the affairs of a refugee? What are the rights of 

refugee and how are these rights are being violated is the most important part of the article and 

posed a deep look into the human condition. The present refugee crisis in several nations all over the 

globe which are causing this violent violation of one’s right to even live was enquired upon. 

Homo Sapiens, Latin for wise men or simply the human beings are the only species of Genus Homo 

which are still alive. Human Beings are like any other living being on planet earth. They exhibit 

certain features which we believe would satisfy the definition of being a living entity. This includes 

but is not limited to the processes like intake and utilization of nutrition, respiration, growth, 

reproduction etc. The one defining features which distinguishes Homo Sapiens from any other living 

organism is their Humanity. 

 

WHAT IS HUMANITY? 

Oxford says it is the “quality of being humane” and further explains it as “the quality of being kind to 

people and animals by making sure that they do not suffer more than is necessary; the quality of being 

human.” It is said in the Bible that God made Human in his own image and imparted them this 

characteristic of benevolence and kindness so that they may be closer to him than to their baser and 

animalistic instincts. This gives rise in every other human on the planet what can be described as 

empathy towards their fellow brothers and sisters and to safeguard them from the evils of the world. 

This emerged as a great driving force in the hearts and minds of the leaders worldwide after the world 

witnessed the evil that man could do in the Second World War.  

To remedy this and ensure that such acts would never again happen the representatives with different 

legal and cultural backgrounds from all regions of the world made a declaration which was proclaimed 

by the United Nations General Assembly on 10th of December in the year of 1948, 3 years after the 

world witnessed the end of Second World War in Paris at Palais De Chaliot by General peoples and 

all nations. It set out, for the first time in the history of the world, the fundamental human rights that 

have to be universally protected at all costs no matter what the circumstance is. It was to be legally 

binding to all members of the United Nations and was cited in numerous cases. But what exactly are 

Human Rights?  

The United Nation website defines Human rights as “Human rights are rights inherent to all human 

beings, regardless of race, sex, nationality, ethnicity, language, religion, or any other status. Human 

rights include the right to life and liberty, freedom from slavery and torture, freedom of opinion and 

 
1 Student, National Law University, Lucknow 
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expression, the right to work and education, and many more.  Everyone is entitled to these rights, 

without discrimination.2” State has to ensure that everyone, including non-citizens and even prisoner 

of wars are to be ensured these basic rights. However, there is one section of the people of the world 

who do not have any guarantee that these rights of theirs would be ensured. It’s not the prisoner of 

wars or the terrorist, it’s one of the most oppressed section of people, these are Refugees. 

What are refugees one might wonder? Well, the answer resides in the Article 1 of 1951 Convention 

relating to the Status of Refugees. It states that3 

“As a result of events occurring before 1 January 1951 and owing to well-founded fear of being 

persecuted for reasons of race, religion, nationality, membership of a particular social group or 

political opinion, is outside the country of his nationality and is unable or, owing to such fear, is 

unwilling to avail himself of the protection of that country; or who, not having a nationality and being 

outside the country of his former habitual residence as a result of such events, is unable or, owing to 

such fear, is unwilling to return to it.” 

Under the tenets of the international law and the principle of family unity, the descendants of the 

refugees are also to be considered refugees until there is a durable solution. UNHCR recognizes 

descendants as refugees on this basis only. This practice is widely accepted in the international 

community by both the donors and refugee hosting countries. In 1967 the Protocol Relating to the 

Status of Refugees came into force which would then be utilised to for providing protection to refugees 

defined by the UNHCR. The Protocol omitted the words “As a result of events occurring before 1 

January 1951 and ...”  to define the word refugee to mean any person which the 1951 Convention 

seeked to protect from the evil that men do regardless of the cause. United Nation High Commissioner 

of Refugees or UNHRC, the international body governing the various questions relating to refugees. 

UNHCR’s mandate, however is not applicable to the affairs of the Palestinian refugees. They are 

assisted by United Nations Relief and Works Agency for Palestine Refugees in the Near East or the 

UNWRA. UNHCR is headquartered in Geneva, Switzerland and is headed by Filippo Grandi. UNHCR 

is not the first of its kind agency. It’s a successor to IRO, the International Refugee Organisation, 

founded in 1947, preceding this was the United Nations Relief and Rehabilitation Administration, 

established in 1944 for people displaced during the horrific events of the second World War II. The 

IRO however fell out of favour due to affairs of the era. UNHCR was then found to remedy the 

situation. The purpose of the High Commissioner is to administer the affairs of refugees which includes 

but is not limited to “Who can qualify as a refugee and on what grounds? Can people be excluded and 

why? What rights does a refugee enjoy and what obligations? What is the role of governments and of 

UNHCR itself?”4 

 

THE FIRST QUESTION WHICH RISES IS THAT “WHO DECIDES WHO IS A 

REFUGEE?” 

The governments of various member and non-member nations establish the procedure to determine 

the status which are utilized to decide the rights and the legal standing of people in accordance to their 

respective. The UNHCRs efforts here is to offer advice which is actually a part of its mandate in order 

to promote the laws relating to refugee, protecting the refugees and to supervise the implementation 

of the aforementioned Refugee Convention of 1951.The procedure utilised for UNHCR because it is 

 
2 Human Rights, available at: https://www.un.org/en/sections/issues-depth/human-rights/ (last visited on 16th December, 

2019). 
3 Convention relating to the Status of Refugees, 1952, art.1. 
4 Protecting Refugees, available at: https://www.unhcr.org/publications/brochures/3b779dfe2/protecting-refugees-

questions-answers.html (last visited on 17th December, 2019). 
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often rather difficult to document persecution of the oppressed. The agency advocates that the 

respective governments work so that they may adopt an approach which is rapid, flexible and liberal. 

To do their work effectively, UNHCR’s 57-member Executive Committee set forth the guidelines 

which are non-binding in nature which are useful in this respect. The guidelines are an authoritative 

interpretation of the 1951 Convention and are stated in “Handbook on Procedures and Criteria for 

Determining Refugee Status”. The countries which may not be a party to the international refugee 

instruments may request UNHCR’s help, to them the agency may take upon itself to determine whether 

a person’s refugee status holds or not, and offer its assistance and protection which it would in ordinary 

circumstances.  

Not all people who are fleeing a war, or conditions originating due to one like famine, and ethnic 

violence are refugees. The Geneva Convention of 1951 which is the principal legal document 

governing the laws relating to refugee lacks any provision which explicitly deals with the issue whether 

the civilians are to be considered refugees or not however major refugee movements have risen in the 

recent years due to the various civil wars, ethnic, tribal and religious violence. People fleeing such 

conditions, and whose states are unwilling or simply unable to protect their citizens are considered 

refugees by the UNHCR. However, there are still some countries, especially in the Western Europe 

are of a view that the civilians who are fleeing a generalized war and fear persecution happening due 

to the actions of non-governmental groups like the militias or rebels, ought not be provided with a 

formal refugee status. However, it is the view of UNHCR that the origin is immaterial what matters in 

the determination of status of a refugee is whether that person is deserving of international protection 

which are not available in the country of origin. The fact that people who have to apply for the refugee 

status have to establish their fear individually is well-known. However, during the mass exodus, which 

was seen in recent times such as those which occurred in Syria, it would have been impossible for the 

State or the agency to screen every applicant individually. Therefore, to remedy the problems arising 

in similar circumstances, especially when civilians have to flee due to same or similar circumstances, 

UNHCR deemed it to be appropriate to declare that a ‘group’ has status of being a refugee. Under this 

declaration each and every civilian belonging to that group is to be considered a refugee unless there 

exists any evidence which contradicts this assumption.  

Other than civilians there are also certain special citizens who may or may not be offered refuge no 

matter the circumstances, for example a draft evader fearing persecution on political or other ground 

can also apply and receive refugee status in such extenuating circumstances. In France, Canada, the 

Netherlands, and the US, it is the law of the land that those genital mutilation is a cognizable form of 

persecution and thus can be a valid basis for granting of a refugee status. Furthermore, those who fear 

persecution due to their sexual orientation may also be said to be eligible for refugee status. The policy 

of UNHCR is that people who are facing attack or inhumane treatment or serious discrimination 

because of their orientation, and whose governments are not able to or simply unwilling to or when 

they themselves are actively indulging in the persecution are to be recognized as refugees. A criminal 

convicted or accused of political activism are in their own sense refugee and thus eligible for the same. 

However, a convicted escapee cannot be necessarily called a refugee but if there exists some 

persecution on political or other reasons for these crimes can necessarily be not excluded from refugee 

status. However, a war criminal or terrorist are excluded from the protection of these laws. In reality 

however especially during mass movement it is practically impossible for the UNHCR or the State to 

separate people who are war criminals and normal people, the prime example of this was witnessed 

during the Rwanda’s refugee crisis in the 1990s. The solution for this problem was found to be offering 

support to initiatives like the International tribunals for Rwanda and formerly Yugoslavia which were 

important to bring the war criminals to justice. By definition a refugee is a civilian therefore it is 

pertinent that a person pursuing armed action against their country to the country of their refuge. 
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When the question of Internally displaced persons or IDPs (Civilians who flee their home for reasons 

similar to those as refugees but remain in their country of origin and are thus subject to the laws of 

their land), UNHCR initiates the operation at the behest of the U.N. Secretary-General or the General 

Assembly, along with the consent of the country involved, in recent years Balkans, Afghanistan and 

the various nation states if the Middle East have faced this crisis. There also exists the question of 

Economic migrants who a layman believes are refugee. This is not true due to the nature of 

circumstances and the reasons due to which a person migrates. An economic migrant usually leaves 

their country on their own for their own sake without any interference of outside force to seek a better 

life. If they were to return home, they still would be qualified to continue to receive the protection of 

their government. Refugees however, flee due to the threat of persecution and thus are unable to return 

to their homes. 

 

WHAT EXACTLY ARE THE RIGHTS OF THE PEOPLE WHO HAD NO RIGHTS NOT 

EVEN IN THEIR OWN COUNTRY OF ORIGIN AND WHO DECIDES THEM? 

There have been numerous international instruments which have seeked to establish and define the 

very basic of standards for the proper and humane treatment of refugees. The principle instrument 

governing the treatment of refugee is the 1951 United Nations Convention relating to the Status of 

Refugees, and its revision which happened in 1967, under the Protocol relating to the Status of 

Refugees, 1967. 

The 1951 Convention relating to the Status of Refugees was the result of recommendation made by 

the UNHCR (United Nations Commission on Human Rights). The Convention, in Article 1 as stated 

earlier, provides the general definition of the term "refugee". The Convention also sets the bare 

minimum standards which must be kept in mind while treatment of refugees. These include the basic 

rights. The Convention also contains provision which establishes the juridical status of refugees. The 

basic right such as gainful employment and welfare are also included in the same. They also have a 

right to transfer their assets to the country where they have been admitted 

The article 33 of the Convention states that "no Contracting State shall expel or return (refouler) a 

refugee in any manner whatsoever to the frontiers of territories where his life or freedom would be 

threatened on account of his race, religion, nationality, membership of a particular social group or 

political opinion5".  The Article 34 is concerned with the assimilation and naturalization of refugees. 

There are also provisions which deal with rights related to access to education, housing, courts, 

freedom of movement and social security 

The 1967 Protocol extended the application of the old Convention to "new refugees" which had 

emerged as a result of events which took place after 1st of January 1951, the date of application of the 

earlier Convention. 

There are numerous other international conventions and declarations which seek to ratify the situations 

of refugees. The Conventions are but some of similar conventions which contain provisions relevant 

to refugees. 

1. “The 1949 Fourth Geneva Convention Relative to the Protection of Civilian Persons in time of 

War” - Article 73 of the 1977 Additional Protocol state that refugees and stateless persons are 

to be protected persons under parts I and III of the Fourth Geneva Convention. 

2. “The 1954 Convention relating to the Status of Stateless Persons” – This convention was one 

of the first of its kind to define the term "stateless person". According to this a stateless person 

is a person who cannot be considered a national by any State under their operation of law. This 

 
5 Convention relating to the Status of Refugees, 1952, art.33.  
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convention also prescribed the basic standards of treatment which are to be provided to stateless 

persons.  

3. ” The 1961 Convention on the Reduction of Statelessness” – The states which are party to this 

Convention agrees to grant their nationality to any person born in the territory who otherwise 

would be classified to be stateless. The State would also agree, subject to certain conditions, not 

to deprive a person of their nationality if this action would render them stateless. The 

Convention further specifies that a person or groups of persons shall not be deprived of their 

nationality on the basis of racial, ethnic, religious or political grounds. 

4. “The 1967 United Nations Declaration on Territorial Asylum”: This Declaration laid down the 

fundamental principles in regards to those seeking territorial asylum. It stipulates that granting 

of a territorial asylum "is a peaceful and humanitarian act and that, as such, it cannot be regarded 

as unfriendly by any other State." The Declaration upholds the very basic humanitarian principle 

of non-refoulement and upholds Articles 13 and 14 of the Universal Declaration of Human 

Rights which provide one’s right to leave any country and further to return to one's own country 

and also the right to seek and enjoy asylum.  
 

Regional instruments  

Africa 

Due to internal conflict left behind due to the policies of the Colonial Powers, Africa had become one 

of the most unstable regions in the world. The growing numbers of refugees who were fleeing wars 

and internal conflicts in their nations in the late 1950s created the biggest crisis of its era. Thus what 

is considered to be the most comprehensive and significant regional treaty dealing with refugees was 

laid down in The Organization of African Unity.  

The Organization of African Unity, OAU was adopted on 10 September 1969. In 1974 “Convention 

Governing the Specific Aspects of Refugee Problems in Africa” was adopted. This convention was to 

govern the multiple specific aspects of the ongoing massive refugee problems in Africa. The primary 

importance expanded the definition of the term refugee. The phrase "well-founded fear of persecution" 

was not sufficient to govern the situation in Africa, therefore the second paragraph of Article 1 states 

that6 "the term 'refugee' is applicable to every person who, owing to external aggression, occupation, 

foreign domination or events seriously disturbing public order in either part or the whole of his country 

of origin or nationality, is compelled to leave his place of habitual residence in order to seek refuge in 

another place outside his country of origin or nationality". The OAU Convention seeks to complement 

and not to duplicate the 1951 Convention. The OAU Convention also regulated the question of asylum 

in its Article 2, prohibition of subversive activities by refugees under Article 3 and voluntary 

repatriation in Article 5  

Europe  

The Council of Europe throughout the years has adopted several instruments which concern refugees. 

Some of the most important are: 

(a) European Agreement on the Abolition of Visas for Refugees 1959);  

(b) Resolution 14 (1967) on Asylum to Persons in Danger of Persecution;  

(c) European Agreement on Transfer of Responsibility for Refugees (1980);  

(d) Recommendation on the Harmonization of National Procedures Relating to Asylum 

(1981);  

(e) Recommendation on the Protection of Persons Satisfying the criteria in the Geneva 

Convention who are not Formally Refugees 1984);  

 
6 O.A.U. Convention Governing the Specific Aspects of Refugee Problems in Africa 1974, art.1. 
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(f) Dublin Convention (1990), laid down the criteria for determining which of the member 

States are responsible for examining an asylum request when the applicant has filed an 

application for asylum with one or more member States of the Community.  

 

Latin America  

Latin America has always had a long tradition of asylum. The Montevideo Treaty which was made 

concerning International Criminal Law was signed in 1889, it became the first regional instrument 

which dealt with asylum. It was later followed by the Caracas Convention on Territorial Asylum, 

signed in 1954, and other instruments on asylum. During the 1980s, there was an outbreak of civil 

strife in Central America which resulted in massive exoduses of more than a million people. This posed 

serious economic and social problems to the host country. In the year of 1984, the "host" countries 

adopted the Cartagena Declaration on Refugees laying down the legal foundations for the treatment of 

Central American refugees. This included the principle of non-refoulement, integration refugees and 

undertaking efforts to eradicate the causes of the refugee problem. The definition of "refugee" in this 

Declaration was similar to the OAU Convention. The Cartagena Declaration however was not binding 

on States. It is, however, applicable in practice by numerous Latin American States and, has been 

incorporated into their domestic legislation. 

 

HUMAN RIGHTS AND REFUGEES 

Asylum seekers (the people who flee their country to seek sanctuary in another. They are the people 

who have not been or not yet been recognized as refugee.) and refugees are entitled to every rights and 

freedoms which are stated in the aforementioned international human rights instruments. The 

protection of the refugee can be seen as a context of the protection of human rights. The work of the 

United Nations in the field of human rights and the High Commissioner for Refugees is interlinked. 

They share a common purpose which is safeguarding the human dignity or what still remains of it. 

This link between the human rights and refugee rights raise multiple questions, most important of 

which can be “who is a refugee and what are his or her rights under international law?” 

 

WHAT ARE THE RIGHTS OF REFUGEES? 

The established concept of international protection which has evolved gradually, in practical terms, 

includes the prevention of refoulement, assistance in the processing of asylum seekers, promoting 

arrangements for the physical safety of refugees, providing legal counsel and aid, and promoting and 

assisting voluntary repatriation. This does not end here and extends to helping refugees to resettle 

under the Article 8 of the Statute of the Office of the UNHCR). The right to protection is not defined 

as a separate right but is implicit in the 1951 Convention’s fundamental provisions. The universally 

recognized human rights are also directly applicable to refugees, including the right to life, the right to 

a nationality, protection from torture and ill-treatment, the right to leave any country, including one's 

own, and to return to one's country, the right to freedom of movement and the right not be forcibly 

returned to any country. These rights are affirmed and available to all in the International Bill of Human 

Rights which consists of the Universal Declaration of Human Rights, the International Covenant on 

Civil and Political Rights, and the International Covenant on Economic, Social and Cultural Rights 

However not all the rights for refugees are mentioned explicitly in the International Bill of Human 

Rights. The central element of non-refoulement, which mean the right to not be forcibly returned or 

expelled to any situation which could threaten one’s freedom or life. This is embodied in article 33 of 

the 1951 Convention. The principle further finds expansion in the third article of the United Nations 
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Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. The 

Article 3 states that "No State Party shall expel, return ("refouler") or extradite a person to another 

State where there are substantial grounds for believing that he would be in danger of being subjected 

to torture (para 1), or the purpose of determining whether there are such grounds, the competent 

authorities shall take into account all relevant considerations including, where applicable, the 

existence in the State concerned of a consistent pattern of gross, flagrant or mass violations of human 

rights (para. 2).” 

 

VIOLATIONS OF HUMAN RIGHTS AND REFUGEES 

When there are rights there always a rise of forces which want to end the enjoyment of those rights. 

Refugees are one of the most oppressed sections of the world which is saying a lot given the status of 

the world affairs. Especially when there are cases of mass exodus, according to a report presented in 

the 1982 Commission of Human rights states that the mass exoduses cause human deprivation and 

misery, furthermore they put increasingly heavy burdens on the international community. The three 

solutions which have been ordinarily utilised, voluntary repatriation, local settlement and resettlement, 

are still viable but due to the changing nature of the world newer approaches ought to be adopted. In 

the same report violations of human rights was stated a major cause of mass exoduses. Following the 

recommendation by the Special Rapporteur, the Secretary-General set up the Office for Research and 

the Collection of Information (ORCI) from 1987 to 1991 which served as a focal point for early 

warning activities to avert any new massive flows of refugees and for monitoring factors related to 

possible flows of refugees. This work is now a part of the United Nations Department of Political 

Affairs due to changing nature of the world politics which has caused increasing focus on political and 

economic conditions of the countries where refugees run from, including external and internal conflict, 

level of development and economic performance and the violations of human rights. Member-states 

repeatedly emphasize that the all human rights are interdependent  

While there are continuing efforts to remedy the problem of Mass Exoduses at their source, the world 

is turning its attention to the many difficulties faced by the asylum-seekers not only in their country 

but even after they leave. There are three issues which are causing their problems. 

1. The disturbing tendency to close doors to asylum-seekers. 

2. Violations of the minimum rights of asylum-seekers during the process of applying for asylum 

which continue even after refugee status has been granted. Due to intolerance, racism, 

xenophobia, aggression, national and ethnic tensions and conflicts which can be attributed to rise 

of extremist to the position of power especially in the major players around the world 

3. Persistence of human rights violations in countries of origin and the need to address those 

violations before refugees can be voluntarily repatriated.  
 

Restrictive measures adopted by States to stop inflow of Asylum seekers 

There is a growing tendency across the world to close doors for asylum-seekers be it building wall in 

the US or the European Countries. The major reason, Amnesty International says is that more than 

80% of refugees are hosted by developing countries which burden their already overburdened 

exchequer. Many governments when faced with influx of asylum-seekers introduce restrictive 

measures with the aim to hinder access to their territories. The measures can be tenuous with the only 

object of increasing difficulties like having complicated and burdensome visa requirements for some 

countries or merely ridiculous like include building a wall. The ill-treatment of asylum-seekers 

The minimum standards of treatment of asylums seekers are not always respected. There exist 

problems of inadequate refugee-determination procedures due to overburdened infrastructures or 
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refoulement at airports and borders. These refoulement process often takes inhumane forms, one 

example was the Trump policy of family separation or when Australia pushed Boats of asylum-seekers 

back to sea to die of hunger in the year of 20177. There have also been examples of physical assaults, 

the detention for extended periods and without any legitimate cause. Government have also proven to 

be inadequate in providing protection to refugees and asylum-seekers and exposing them to physical 

danger8 and hate crimes from racist and xenophobic aggression. Refugee women and children are a 

particularly vulnerable group. Many have died in military or armed attacks on refugee camps and 

settlements9. Young males and minors are frequently recruited into armed or guerrilla bands and forced 

to fight in civil wars.10 Due to the renewed increase of xenophobic and racist aggression the world has 

seen a marked increase in violent attacks against refugees and asylum-seekers in recent years. Refugees 

who are not of the same race as the dominant population become the prime targets of racist hatred. 

There have been two main consequences due to their acts. Firstly, the principle of protection and non-

refoulement of refugees is repeatedly violated and secondly, the refugee issue has come to be seen not 

on humanitarian terms in but a political act because many people still subscribe to ideology that every 

act in this world is a political act which causes massive problems to those who just want do some good.  

 

THE PRESENT REFUGEE CRISIS 

In the present era there have been a forcible displacement of more people than even World War ll. The 

UN reports that 70.8 million people around the world have been forced from home by conflict and 

persecution at the end of 2018. Every minute, 30 people around the world are newly displaced. Among 

these are 30 million refugees, half of whom are not even over the age of 18. In addition to this there 

are also millions of stateless people, who have been denied even a nationality. They lack access to 

even the basic of human rights which many take for granted such as shelter, education, employment, 

healthcare, employment or freedom of movement. According to the UN, the majority were fleeing 

conflict in Syria, Afghanistan and elsewhere.11 12 

What is intensifying this crisis is the reason that there is not one, not two but multiple crises happening 

all across the globe at the same time. More than two-thirds of the refugee’s population emerge from 

just five countries. They are- Syria, Afghanistan, South Sudan, Myanmar and Somalia. furthermore, 

people are also being displaced at staggering rates, but are not categorized to be a refugee like the 4.5 

million Venezuelans who are not living in their country due to super inflation. Some of these crises 

are: -  

1. Syria- 6.3 million people. Since civil war exploded inside Syria in 2011, millions of people have 

fled their homes. The Syria crisis is one of the biggest of the post-world war II era. Despite the fact 

 
7 Ben Dohorty, “Australia's asylum boat turnbacks are illegal and risk lives, UN told”, 29th October 2017, available at: 

https://www.theguardian.com/australia-news/2017/oct/30/australias-asylum-boat-turnbacks-are-illegal-and-risk-lives-un-

told (last visited on 18th December 2019). 
8 Sam Levin, “Syrian refugee, 17, attacked on San Diego trolley by man shouting slurs, police say”, 17th October 2019, 

available at: https://www.theguardian.com/us-news/2019/oct/17/syria-refugee-san-diego-attack-report-hate-crimes (last 

visited on 18th December 2019). 
9 Josie Ensor, “Pro-regime missile attack on refugee camp in Syria leaves 15 civilians dead”, 21st November 2019, 

available on: https://www.telegraph.co.uk/news/2019/11/21/pro-regime-missile-attack-refugee-camp-syria-leaves-15-

civilians/ (last visited on 18th December 2019). 
10 John Davison, “Syrian war creates child refugees and child soldiers”, 5th March 2016, available on: 

https://in.reuters.com/article/mideast-crisis-syria-children/syrian-war-creates-child-refugees-and-child-soldiers-report-

idINKCN0WG0R1 (last visited on 18th December 2019). 
11 “Refugee crisis explained”, 18th November 2019, available on: https://cafod.org.uk/News/International-news/Refugee-

crisis-Q-A (last visited on 18th December 2019). 
12 Refugees, available on: https://www.un.org/en/sections/issues-depth/refugees/ (last visited on 18th December 2019). 
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that this crisis began in 2011, the Syrian citizens are still the largest population which has been 

forcibly displaced. At present time more than 11 million people are on the run, including some 6.3 

million people who have escaped across the borders 

2. Afghanistan - 2.7 million refugees. After the Afghan War which started in the year of 2001 and 

the consequently the rise of Taliban, the Afghani nationals have been suffering from years of 

unemployment, insecurity and political instability which has led to a mass exodus in which over 

one million people are estimated to be in prolonged displacement, while almost 2.7 million people 

have been forced to leave the country and seek refuge in Iran, Pakistan or Europe. According to 

the United Nations 1,100 people a day were forcibly displaced by violence in 2017. 

3. Somalia - 0.9 million. Due to ongoing conflict, piracy and natural hazards which has been going 

on for more than two decades, nearly 1 million Somalis live in destitute refugee camps in the Horn 

of Africa and Yemen, while 2.1 million people remain displaced within the country which itself 

has been plagued by ongoing conflict and life-threatening droughts for decades. 

4. South Sudan - 2.3 million. South Sudan gained independence in 2011. Soon after in 2013 the 

situation in South Sudan deteriorated into civil war. This evolved into the largest refugee crisis in 

Africa. More than 4 million people have been forced out from their lives, including about 2.3 

million people who have been forced into neighbouring countries. The situation is worsened by 

the flooding and drought. There exists a massive need for clean water, health care, sanitation, food, 

shelter, and protection across the country. The major host nation is Yemen which has also been 

embroiled in a bitter civil war, which has left 24 million people in need of aid. 

5. Myanmar - 1.1 million What was once considered to be one of the most peaceful countries, 

violence broke out in Myanmar’s northern Rakhine State in the August of 2017 when more than 

700,000 Rohingya Muslims fled to Cox’s Bazar in the southeast of Bangladesh. There have been 

reports of further movement of Rohingya into India. This worsened the conditions of Bangladesh 

which was already grappling with its own humanitarian challenges. More than 90 lakh Rohingya 

now seek refuge in Bangladesh with more than 1.3 million people including Bangladeshi nationals 

and refugees relying on the humanitarian aid to meet their basic needs. 

The statistical data provided here was taken from the official website of the UNHCR1314. These are 

just but a few of the crises driving historic displacement at a time when even the United States of 

America is denying assistance and safety to refugees and asylum-seekers. 

 

CONCLUSION 

The refugee problem continues to pose a challenge to the international community at large. While the 

refugee-receiving States want to maintain their commitment towards the protection of refugees and to 

encourage tolerance towards diversity, there is also a duty on not only the refugee-producing States 

but also every nation which is on the verge of falling down to prevent acts that produce mass exoduses 

of their populations.  

It is high time that the world reaches an agreement on what it can do to prevent any new flows of 

refugees. The root causes of these situations must not only be studied bur also be rectified. For 

example, if poverty is the major cause of refugee flows in Central America or Mexico, some solutions 

should be found in development aid or technical assistance, If violation of human rights by the regimes 

is the principal causes of mass exoduses, the solutions may lie in monitoring and rectifying the 

situations by United Nations human rights bodies through not just condemnation of violations or 

simply the appointment of Special Rapporteurs to study specific situations and to make suggestions 

 
13 UNHCR Population Statistics http://popstats.unhcr.org/en/overview#_ga=2.265960204.207102254.1577034142-

1627504019.1576922263 (last visited on 22nd December 2019). 
14 Figures at a Glance, available on: https://www.unhcr.org/figures-at-a-glance.html (last visited on 21st December 2019). 
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but to act on those suggestions. If violent conflicts are the causes of flows, solutions may reside in 

following a policy of preventive diplomacy and in the promotion of mediation as the means to conflict 

resolution. At all times, however, the international community should be prepared to meet demands in 

cases of emergency. In this respect, the early warning system set up by the United Nations Secretary-

General is of immense importance so that the UN is prepared to meet any emergency demands.  

Another new challenge is posed by the internally displaced as UN cannot explicitly interfere in the 

internal matters of Nations especially like North Korea where even the basic human right of free choice 

is a distant dream, allegedly. In a recent estimated it was discovered that there were more than 24 

million internally displaced persons in the world. The internally displaced will perhaps constitute the 

greatest challenge for the international community in coming years 

Furthermore, it is up to the State themselves to be open to help their fellow brothers and sisters who 

are in need of their help. Here like all walks of life, actions are of much more importance than mere 

words. One needs to take a leaf out of books of nations like Germany or even Pakistan which are 

among the top refugee host among the world. Helping an unknown refugee can be said to be one’s 

ultimate test of humanity for in the words of Warsan Shire “No one puts their children in a boat unless 

the water is safer than the land.” 
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THE INTERNATIONAL LEGAL FRAMEWORK CONCERNING 
HUMAN RIGHTS VIOLATIONS DURING ARMED CONFLICTS 

- Gauri Chuttani1 

 

ABSTRACT 

This paper attempts to analyze in detail the complex relationship of international human rights and 

humanitarian law at times of armed conflicts. The main question it seeks to answer is who will take 

responsibility for the conduct of hostilities at times of international armed conflict and non-

international armed conflicts. Traditionally, IHL dealt with the conduct and relationship of the 

parties to the conflict In a recent case, ICC held that even though recruiting child soldiers is an 

intra-party dispute, i.e. it concerns the national laws, however, it was held to be a war crime and 

thus invoked the IHL rules. This research articles explores the contours of defence laws at national 

level and human rights law at international level. The present analysis illustrates various levels of 

protection, both at international and national level offered to people involved directly or indirectly in 

an armed conflict. The paper also throws light on the theoretically distinct peripheries, the law 

governing armed conflicts and the legality of use of force; which are often abused to justify attacks. 

The question of standard of proof involving charges of exceptional gravity against a State was 

carefully determined by the ICJ in the Corfu Channel Case wherein it held that a certain threshold of 

evidence is to be met. This approach relates to the most serious issue of State Responsibility vis-a-vis 

Responsibility to Protect. The paper further discusses in a brief manner, the human rights that are 

available to all citizens. 

Key Words: Human Rights, Armed Conflicts, International Armed Conflicts, Non-International 

Armed Conflict, International Humanitarian Law 

 

INTRODUCTION 

“To deny people their human rights is to challenge their very humanity.” – Nelson Mandela 

After the eclipse of nearly four thousand years of the first armed conflict witnessed by the humankind 

in the 1479BCE, the concept of armed conflicts have received fresh attention and interest in the twenty-

first century, primarily because currently, there are more than forty wars actively going on all over the 

world. The contemporary world is not only affected by the gravity of human rights violations during 

these conflicts but also by the construction of military weapons with destructive capabilities, thereby 

affecting the techniques and rationale of warfare.  

The greatest orator of ancient Rome, Cicero remarked that “laws are silent amidst the clash of arms,  

Silent enim leges inter arma”. The wars are beyond laws. At the time of war, Survival, is the goal. 

However, with the passage of time, the “law of armed conflicts” have been formulated. The rules of 

war can be traced back to ancient civilizations and religions.  The bellum justum i.e. the doctrine of 

just war, first took shape in Christian moral theology at the time when the Church was trying to achieve 

the status of universal religion. Acquinas laid down three conditions of just war; thus, creating a 

foundation for the development of laws governing armed conflicts. 

 

 
1 Student, University Institute of Legal Studies, Panjab University 
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DEVELOPMENT AND CONVERGENCE OF INTERNATIONAL HUMANITARIAN LAW 

AND INTERNATIONAL HUMAN RIGHTS LAW 

According to the Common Article 3 of the Geneva Conventions of 1949, international humanitarian 

law classifies armed conflicts into two broad categories: international armed conflicts and non-

international armed conflicts. Non-international armed conflicts can additionally be referred to as 

internal armed conflicts. These represent the vast majority of armed conflicts in today’s world. 

Generally, they take place within the boundaries of a State and comprise of armed conflict between a 

State and armed group or among armed groups that do not operate under the State’s authority. 

However, it does not include internal disturbances like riots, civil strife or acts of similar nature. The 

frontpage difference between an international and a non-international armed conflict are the actors 

who participate in them. Conventionally, international armed conflicts are fought between the States, 

which is quite the contrary in non-international armed conflict. The law regulating non-international 

armed conflicts evolved in a gradual pace compared to that of international armed conflict. States were 

reluctant for any kind of regulation due to a perspicacity that it would constitute a violation of its 

sovereignty and interference in its territorial affairs. There exist three important structures of law on 

the basis of which these laws have developed. Firstly, the law of the non-international armed conflict 

is structured on and blended with the law of international armed conflict. Secondly, international 

criminal law has also contributed to the ripening of the law of non-international armed conflict and 

thirdly, it has drawn a reasonable nexus with the international human rights law. At the time of 

conflicts, it’s the human lives that are aggrieved`. Under the Modern International Law people 

involved in hostilities are protected by the Refugee Law, International Human Rights Law and 

International Humanitarian Law. All humans are accredited with various rights subject to their status 

as civilians, military personnel or hors de combat. For decades the Customary International Law and 

the Treaty Law have acted as guardian of human rights internationally. Even if the rights are violated 

the extended jurisprudence of international human rights law provides for various proportionate 

remedies. 

 International human rights law is a set of international norms engineered to protect and promote the 

human rights of all persons. These rights, which are inherent in all human beings, irrespective of their 

nationality, place of residence, sex, ethnicity, colour, religion, language, or any other status, are 

interrelated, interdependent and indivisible. They are continually expressed and guaranteed by law, in 

the form of treaties, customary international law, general principles and soft law. Human rights 

encompass both rights and obligations. International human rights law enumerates the obligations of 

States to act in certain ways or to refrain from certain acts, in order to promote and protect the human 

rights and fundamental freedoms of individuals or groups. The scope of human rights law is not limited 

to the rights mentioned in treaties, but also comprises rights and freedoms that originates from 

customary international law, binding on all Nations2, including those that are not party to a treaty. 

Many of the rights provided in the Universal Declaration of Human Rights are widely regarded to have 

these characteristics.3 Furthermore, some rights are recognized as having a special status as peremptory 

 
2 See, for example, resolution 60/147, by which the General Assembly adopted the Basic Principles and Guidelines on the 

Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious 

Violations of International Humanitarian Law and in which it emphasized their customary nature when it indicated that the 

resolution did not entail new international or domestic legal obligations but identified mechanisms, modalities, procedures 

and methods for the implementation of existing legal obligations under international human rights law and international 

humanitarian law. 
3  See the Human Rights Committee’s observations—in its general comment No. 24 (1994) on issues relating to reservations 

made upon ratification or accession to the Covenant or the Optional Protocols thereto, or in relation to declarations under 

article 41 of the Covenant, and in its general comment No. 29 (2001)—that some rights in the International Covenant on 

Civil and Political Rights also reflect norms of customary international law. 



 
©2020- Lex Humanitariae: Journal for a Change 

www.lexhumanitariae.co.in   

Volume I Issue I | January 2020                                                     

 

Page | 263  

 

norms of customary international law (jus cogens), which means that no derogation is admissible under 

any circumstance and that they supersede other international obligations.  

The prohibitions of torture, slavery, genocide, favoritism and crimes against humanity, and also the 

right to self-determination are widely accepted as peremptory norms, as mirrored in the jurisprudence 

of International Law Commission’s draft articles on State responsibility.4 

International humanitarian law is generally a compilation of rules which seek, for humanitarian causes, 

to limit the results of armed conflict. It protects persons who are not or who are not any longer 

participating in the hostilities, and restricts the means and methods of warfare. Its scope is, therefore, 

restricted ratione materiae to situations of armed conflict. International humanitarian law is a 

component of jus in bello (the law on how force may be used), that needs to be distinguished and 

separated from jus ad bellum (the law on the legitimacy of the use of force)5” 

Over the past few years, the application of the principles of international human rights law and 

international humanitarian law to situations of armed conflict has raised a series of questions regarding 

the implementation of the precise protections secured by both bodies of law. Their coinciding 

application has created confusion concerning obligations of the parties to a conflict, the extent of those 

obligations, the standards to be applied and also the beneficiaries of those protections. The High 

Commissioner has reiterated that, over the years, the General Assembly, the Commission on Human 

Rights and, more recently, the Human Rights Council expressed the view that, in situations of armed 

conflict, parties to the conflict had dejure binding obligations regarding the rights of persons plagued 

by the conflict. The Council additionally identified the importance and urgency of those issues. In line 

with recent international jurisprudence and also the application of relevant accord bodies, the Council 

acknowledged that human rights law and international humanitarian law were complementary and 

reciprocally reinforcing.6 

The scope of application of international humanitarian law is panaromic; it involves treatment of 

prisoners of war, civilians in territories occupied by opponent forces, sick and wounded personnel, 

prohibited means of warfare and basic human rights at times of armed conflict. One extra issue that 

has gained limelight recently has been the growing intersection in the context of the principles of 

international criminal law. 

The law in this area evolved from the mid-nineteenth century. In 1864, as a result of maiden effort of 

Henry Dunant7, who had been shook by the barbarity of the battle of Solferino five years earlier, the 

Geneva Convention for the Amelioration of the Condition of the Wounded in Armies in the Field was 

adopted. The Hague Conferences of 1899 and 1906 codified the laws of war.8 The underlying principle 

of the Geneva Convention is that the persons not actively participating in warfare ought to be treated 

humanely.9 

 

 
4  Draft articles on responsibility of States for internationally wrongful acts, adopted by the International Law Commission 

at its fifty-third session in 2001, reproduced in Yearbook of the International Law Commission, 2001, vol. II, Part II (United 

Nations publication, Sales No. E.04.V.17 (Part 2)). 
5 Available at https://www.ohchr.org/Documents/Publications/HR_in_armed_conflict.pdf  
6  A/HRC/11/31, para. 5. 
7 See e.g. C.Moorehead, Dunant’s Dream, London, 1998 
8 See e.g. Green, Armed Conflict, chapter 2, and The Centennial of the First International Peace 

Conference(ed.F.Kelshoven), the Hague,2000. 
9 See, for example, article 1(2) of Additional Protocol I, 1977, which provides that ‘In case not covered by this Protocol or 

by other international agreements, civilians and combatants remain under the protection and authority of the principles of 

international law derived from established custom, from the principles of humanity and from the dictates of public 

conscience.’ 

https://www.ohchr.org/Documents/Publications/HR_in_armed_conflict.pdf
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THE SCOPE OF PROTECTION UNDER INTERNATIONAL HUMANITARIAN LAW 

The IHL rules tend to own a massive extent of protection to people concerned actively or passively; 

directly or indirectly; however, a basic line of distinction has been drawn between military targets and 

civilian targets. Common Article 2 of the Geneva Conventions provides that the Conventions ‘shall 

apply to any or all cases of declared war or of any other armed conflict which may arise between two 

or more of the High Contracting Party, even if the state of war is not recognized by them… [and] to 

all cases of partial or total occupation of the territory of a High Contracting Party , even if the said 

occupation meets with no armed resistance’. These IHL rules are not subject to the consent of the 

Contracting Party, they form the part of customary international law and thus the liability, underlying, 

cannot be avoided.  

The Wounded and Sick  

The first Geneva Convention relates to the Wounded and Sick on Land and stresses that members of 

armies and militant groups, ‘shall be respected and protected in all circumstances’.10 It is obligatory 

on the part of the conflicting party under whose power these individuals fall to provide proper medical 

treatment and attention , and also making an attempt to kill or inflicting physical or mental harm to the 

person  or use of body for biological experimentation is strictly prohibited.11 The parties of the conflict 

are required at the earliest chance to gather and record the details of any wounded, sick or dead person 

of the rival party and to communicate them to the other side through certain means.12  

Prisoners of War 

The Third Geneva Convention of 1949 relates to prisoners of war, and provides for a comprehensive 

code primarily based upon humane treatment at all times.13 Article 4 that defines prisoners of war has 

detailed the status of POW from combatants and made to incorporate members of armed forces , 

militias and other militant groups after fulfilling the subsequent conditions: (i) being instructed by a 

superior who is liable for the subordinates’ act; (ii) having a specific distinctive sign identifiable at a 

distance; (iii) possessing arms openly; (iv) conducting activities in compliance of the laws and customs 

of war.14 Articles 43 and 44 of Protocol I, 1977 provide that combatants are the part of the armed forces 

of the party to international armed conflict.15 Article 44(3) provides that it is obligatory for the 

combatants to differentiate themselves from the civilians while they are a part of a military operation. 

Article 5 provides that in a situation where the status of person committing a hostile and aggressive 

act is unknown or uncertain then , ‘such person shall enjoy the protection of the present Convention 

until such time as their status has been determined by a competent tribunal.’16 However, the same was 

changed more or less in article 45 of Protocol I ; which provides that any person who takes part in 

hostilities and is captured by the rival party then he ‘ shall be presumed to be a prisoner of war and 

therefore shall be protected by the Third Convention’. Articles 45(3) and 75 of Protocol I lays down 

fundamental humanitarian guarantees to safeguard the civilians; however, such person shall still be 

liable to prosecution as per international criminal law.  

 
10 See art. 13.  
11 See art. 12. 
12 See art. 16 and see art 122 of the Third Geneva Convention. 
13 See also the Regulations annexed to the Hague Convention IV on the Laws and Customs of War on Land, 1907, Section 

I, Chapter II. 
14 These conditions appear in art. 1 of the Hague Regulations and have been regarded as part of customary law. 
15 Article 1(4) of Protocol I includes as international armed conflicts, the ‘armed conflicts in which people are fighting 

against colonial domination and alien occupation and against racist regimes in the exercise of their right of self-

determination’.  
16 See also the The British Manual of Military Law, Part III, , The Law of Land Warfare, London, 1958, para. 132, note 3. 
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The outline of obligations covering prisoners of war is based upon ‘the requirement of treatment of 

POWs as human beings’, while ‘At the core of the Convention regime are legal obligations to keep 

POWs alive and in good health.’17 Article 13 also protects the POWs from ‘insults and public 

curiosity’18. Article 14 furthermore, provides that they are entitled to respect and honor.19 They are 

bound only to disclose their name, date of birth, rank and serial number. Article 17 provides that ‘no 

physical or mental torture, nor any other form of coercion, may be inflicted… to secure from them 

information of any kind whatever. Prisoners of war who deny answering may not be threatened, 

insulted or exposed to unpleasant or disadvantageous treatment of any kind’.  Article 23 states that ‘no 

prisoner of war may at any time be sent to, or detained in, certain points or areas immune from military 

operations.20  It is pertinent to note that the POWs are subject to the laws of the country detaining 

them.21 

The convention is applicable only in case of international armed conflicts22, however Common Article 

3 provides as a minimal requirement that ‘persons…. Including members of armed forces, who have 

laid down their arms and those placed hors de combat by sickness, wounds, detention, or any other 

cause, shall in all circumstances be treated humanely’. 

 Civilians and Occupations  

The Fourth Geneva Convention concerns itself with the protection of civilians at time of war. Article 

50(1) of Protocol I, 1977, defines civilian as any person who is not a combatant,23 and in case of 

uncertainty such person is considered as a civilian. The Fourth Convention consists of a comprehensive 

code targeted upon the protection of civilians, including the right to respect for person, honour, 

convictions and spiritual practices, and the prohibition of torture and other cruel, inhuman or degrading 

treatment, hostage taking and reprisals.24 

Section III of Part III of the Fourth Geneva Convention covers the protection of civilians in occupied 

territories.25 According to Article 42 of the Hague Regulations , a territory is said to be occupied ‘when 

it is actually placed under the authority of the hostile army and it extends to the territory wherever such 

authority has been established and can be exercised.’ 

‘The International Court of Justice in the case of Democratic Republic of the Congo v. Republic of 

Uganda26 noted that in order to determine whether a state whose forces are present on the territory of 

another state is an occupying power, one must examine whether or not there is adequate proof to 

demonstrate that the aforesaid authority was indeed established and exercised by the intervening state 

in the areas in question. The court understood this to mean that Ugandan forces within the Congo were 

stationed there in specific areas and that they had substituted their own authority for that of the 

Congolese government.’27 

‘The military occupation of enemy territory is termed ‘belligerent occupation’ and international law 

establishes a legal framework concerning the legal relations of the occupier and occupied. There are 

two key conditions for the establishment of an occupation in this sense: first, that the former 

 
17 See Best, War and Law, p. 135. 
18 See also art.11 of Protocol I.  
19 See also art 75 of Protocol I. 
20 The Iraqi practice during the 1991 Gulf war of sending allied prisoners of war to strategic sites in order to create a ‘human 

shield’ to deter allied attacks was clearly a violation of the Convention. 
21 Article 82, Geneva Convention III. 
22 Supra Note 8 p. 911. 
23 As defined in art. 4 of the Third Geneva Convention,1949 and art. 43, Protocol I ,1977. 
24 See articles 27-34. 
25 See also the Hague Regulations, Section III. 
26 ICJ Reports, 2005, pp. 168, 230. 
27 Shaw, Malcolm N., International Law. P. 899, 8th ed.,2017. 
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government is no longer capable of publicly exercising its authority in the area in question; and, 

secondly, that the occupying power is in position to substitute its own authority for that of the previous 

government.’28 

Article 49 prohibits ‘individual or mass forcible transfers’ and the occupying power ‘shall not deport 

or transfer parts of its own civilian population into the territory it occupies’. 

 

ACCOUNTABILITY OF VIOLATIONS 

One of the most vital legal obligations arising from violations of international human rights and 

humanitarian law is the obligation to ensure accountability for those violations. The United Nations 

Secretary General has indicated, respect for the rule of law implies that “all persons, establishments 

and entities, public and private, including the State itself, are answerable to laws that are publicly 

promulgated, equally implemented and independently adjudicated, and which are consistent with 

international human rights norms and standards. It requires, as well, measures to ensure adherence to 

the principles of superiority of law, equality before the law, accountability to the law, fairness in the 

application of the law, separation of powers, participation in decision-making, legal certainty, 

avoidance of arbitrariness and procedural and legal transparency29.” 

Furthermore, in the Basic Principles and Guidelines on the Right to a Remedy and Reparation for 

Victims of Gross Violations of International Human Rights Law and Serious Violations of 

International Humanitarian Law, the General Assembly recognized that the duty to respect, compel 

respect for and implement international human rights and humanitarian law implies the duty to 

“investigate violations effectively, promptly, thoroughly and impartially and, wherever accceptable, 

take action against those allegedly responsible in accordance with domestic and international law” 

(para. 3 (b)). The General Assembly further recognized the customary law character of this obligation 

and indicated that the Basic Principles and Guidelines “do not entail new international or domestic 

legal obligations but identify mechanisms, modalities, procedures and methods for the implementation 

of existing legal obligations under international human rights law and international humanitarian law 

which are complementary though different as to their norms”  

State responsibility stems from the principle of pacta sunt servanda, which implies that every treaty 

in force is binding upon the parties to it and must be performed by them in good faith.30 Even beyond 

treaty obligations, the International Law Commission’s draft articles on State responsibility recall the 

general principle of international law that the breach of a State’s international obligation constitutes 

an international wrongful act, which entails the international responsibility of that State (draft arts. 1–

2).  

A State may also be liable for lack of due diligence if it has failed to prevent or punish violations of 

international human rights and humanitarian law committed by private actors. 

 

CONCLUSION 

As indicated throughout this study, international human rights law and international humanitarian law 

are bodies of law in permanent evolution. Warfare is a phenomenon in constant amendment and, thus, 

international human rights law and international humanitarian law are needed to regulate perpetually 

to avoid lacunas in the protection they provide. Changes within the law stem fundamentally from the 

 
28 Ibid.  
29 “The rule of law and transitional justice in conflict and post-conflict societies” (S/2004/616, para. 6). 
30 Art. 26 of the Vienna Convention on the Law of Treaties. 
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practice of the various organs that supervise compliance with the system. Jurisprudence by judicial 

organs, but also by treaty bodies, is a significant source of interpretation and is fundamental for the 

development of the system. But applying the principles carefully and logically and, most importantly, 

providing adequate protection to populations at danger require a thorough understanding of how these 

different norms interact and how they complete and complement each other to afford the highest 

standard of protection attainable. The interaction between international human rights law and 

international humanitarian law highlights the complexities of adequately understanding the legal 

regime applicable to armed conflicts. Yet, despite these complexities, consistent practice by 

international courts, regional human rights courts, treaty bodies and the Human Rights Council’s 

special procedures clearly shows that their complementarity and mutually reinforcing character have 

contributed to the establishment of a solid set of legal obligations extensively protecting the rights of 

all persons affected by armed conflict. Future developments could include decisions by the 

International Court of Justice, which increasingly deals with the application of human rights treaties, 

as well as further decisions from regional human rights courts, resolutions from the Security Council 

and the Human Rights Council, and the work of treaty bodies and special rapporteurs. All these 

developments need to be seen as a whole and should be understood as an effort of the international 

community to further strengthen the protection of all persons in armed conflict.   
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THE NEED TO INITIATE POLICE REFORMS IN INDIA 

- Ranu Tiwari1 

 

ABSTRACT 

A society, to be based on rule of law, needs a very efficient and quick responsive justice system. The 

most important role that is played here is by the police forces of a country. The present paper is an 

attempt to analyse the problems that the Indian police system is persisting with. The present paper is 

divided into three parts. Part I is a brief overview of the history of our present police system, Part II 

will explore into the problems that have cropped up in this institution and Part III will look into 

certain suggestions to rectify the problems. A number of reports and surveys have been highlighted 

to arrive at the same. 

 

INTRODUCTION 

The police forces of any country play the most substantial role in governance and protection and 

promotion of law and order in the country. According to the Cambridge dictionary, police means, “the 

official organization that is responsible for protecting people and property, making people obey the 

law, finding out about and solving the crime, and catching people who have committed a crime”. They 

fall under our executive apparatus ensuring the smooth functioning of the legal system. The police are 

the first visible point of contact of citizens. It is them through a common citizen starts her fight for 

justice. Indeed, it is the most visible and accessible body of law and therefore needs to provide utmost 

accountability towards the common masses. Their behaviour is a reflection of the actual running of 

our justice delivery mechanism. Has India been able to make an efficient police system? Let us turn to 

some statistics.  

The past decade saw a high rise in crime statistics in India. As per the data of the National Crime 

Resource Bureau, cognizable crimes under the Indian Penal Code have shot up from 18,78,293 from 

29,49,400 a drastic increase if 63% and cognizable crimes under the Special and Local Laws have 

gone up from 32,24,167 to 43,76,699 an increase of 73%.2  

The steep increase here is a pointer to the fact of our failing justice delivery system. Besides the 

judiciary, which already is combating with the problem of backlog of cases, our police system is seeing 

its own set of difficulties leading to inefficiency in our justice and administrative system. The force 

also has very little material support. 342 police stations across the country do not have a telephone, 

127 stations have no wireless facilities and 54 have neither of the two to reach the crime scene, the 

police have a little more than seven vehicles for every hundred policemen. Lack of forensic support 

has piled up pending exhibits to the tune of 6,54,859 waiting to be examined as on 1 January 2015. 

Relative to all public institutions, it was noted in the Common Cause-CSDS Survey that people have 

high levels of trust in the army (54%), followed by the judiciary/courts (31%). The assessment of the 

police was not as positive. Only three in every ten people said that they had significant levels of trust 

in senior police officers and two in every ten in the local police. 

 
1 Student, BA LLB., National Law University, Nagpur 
2 Suparna Jain and Aparajita Gupta, Building Smart Police in India: Background into the needed Police Force Reforms, 

NITI AAYOG, https://niti.gov.in/writereaddata/files/document_publication/Strengthening-Police-Force.pdf. (Last visited 

on Nov 11, 2019). 

https://niti.gov.in/writereaddata/files/document_publication/Strengthening-Police-Force.pdf
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Lowest levels of trust were reported for traffic police (16%).3 According to the latest survey of the 

anti-graft group, Transparency International, 85 percent of Indians consider the police to be the most 

corrupt body of people.  

 

HISTORY OF POLICE SYSTEM IN INDIA 

Modern police system in India is the creation of the British. The Indian Councils Act of 1861 by the 

British created a professional police bureaucracy in India. This established the Superior Police Services 

(later renamed Indian Imperial Police). Here, the Inspector General was the head of the provincial 

police administration. The Superintendents of Police headed the provinces divided into districts. A 

combined competitive examination was started to recruit officers to the Indian Police after 1893. This 

exam was held in London. The first such exam was conducted in June 1893 and the top ten candidates 

in the merit list were appointed as probationers in the Indian Imperial Police. 

In 1902–03, under Sir Andrew Frazer and Lord Curzon a Police Commission was set up. The 

Commission prescribed the arrangement of Indians at the officers’ level (this was not allowed before). 

Nevertheless, Indians could just ascent to the position of Inspector of Police and were not viewed as a 

piece of the Indian Imperial Police. From 1920 onwards, Indians were permitted to be a part of the 

Indian Imperial Police and the focused test for the equivalent was held in London and India. 

From 1907, officers in this force were ordered to write “I.P” on their epaulets to differentiate them 

from officers who were not recruited by the competitive exam by the Secretary of State. In 1917, the 

label the Islington Commission first referred to Indian Police Service in a report. 

In 1932, the name changed to just Indian Police. In 1948, in an independent India, the Imperial Police 

was formally replaced by the Indian Police Service (IPS).  

Even after 70 years of independence, we follow over 100 years old police Act enacted during the 

colonial era. The Indian Police Act of 1861 was legislated by the British right after the revolt of 1857 

to bring inefficient administration of police in the country and to prevent any future revolts. This act 

has continued despite India being transformed from a British colony to a sovereign Republic. 

 

ANALYSING THE PROBLEMS IN THE INSTITUTION 

The traditional perception of police behaviour has always been associated with fear, distrust, violence 

and other such terms. This is not something that is innately present in our minds but is a result of a 

variety of influences that we draw from real life cases of abuse of power to media and television 

portrayal of the police. Well, looking at some statistical data and cases of police torture, it is not tough 

to imagine the image that will be created in the mind of a common citizen of this country. It is to be 

remembered that policing is a subject of state list, the words, ‘public order’ and ‘police ‘figuring as 

entries 1 and 2 in the State list in the Seventh Schedule in the Constitution of India. Its maintenance 

and supervision is an exercise to be carried out by the respective State governments.  

Several Supreme Court judgments have pointed out the fallacies of the standards of the Indian police. 

In the case of Kishore Singh Ravinder Dev etc. v. State of Rajasthan,4 Justice Krishna Iyer remarked, 

 
3 Common Cause & Lokniti - Centre for the Study Developing Societies (CSDS), Status of Policing in India Report  2018 

A Study of Performance and Perceptions, COMMON CAUSE, http://commoncause.in/pdf/SPIR2018.pdf, (Last visited on 

Nov 11, 2019). 
4 1981 SCR(1) 1995. 

http://commoncause.in/pdf/SPIR2018.pdf
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“no police lifestyle which relies more on fists than on writs, on torture more than on culture, can 

control crime, because means boomerang on ends and re-fuel the vice which, it seeks to extinguish.” 

 The case of State of UP v Ram Sagar Yadav,5 discussed the issue of torture in police custody.  The 

Supreme Court was anxious that police officers who commit atrocities on persons in the custody of 

the police do not escape punishment for want of evidence. The following observations occur towards 

the end of the Supreme Court judgment: 

Before we close, we would like to impress upon the Government the need to amend the 

law appropriately so that policemen who commit atrocities on persons who are in their 

custody are not allowed to escape by reason of paucity or absence of evidence. Police 

officers alone, and none else can give evidence as regards the circumstances in which 

a person in their custody comes to receive injuries while in their custody. The persons 

on whom atrocities are perpetrated by the police in the sanctum sanctorum of the police 

station are left without any evidence to prove who the offenders are. The law as to the 

burden of proof in such cases may be re-examined by the legislature so that handmaids 

of law and order do not use their authority and opportunities for oppressing the innocent 

citizens who look to them for protection. It is ironical that in the instant case, a person 

who complained against a policeman for bribery was done to death by that policeman, 

his two companions, and his superior officer, the Station House Officer.6 

In D.K Basu v. State of West Bengal,7 the Court has laid down detailed guidelines to be followed by 

the police at the time of arrest and detention.  

Owing to the sorry state of affairs of our policing system, the need for reform had been thought of 

much earlier, way back in 1979, the National Police Commission was set up to give a report on the 

conditions of police in the country and give recommendations for the same. The Commission produced 

eight reports, dozens of topic-specific recommendations and a Model Police Act. After years of non-

implementation of these recommendations by the governments both central and state, two former 

Director General/s of Police decide to file a Public Interest Litigation in the year 1996 in Supreme 

Court asking the Court to direct governments to implement the NPC Recommendations. It was only a 

decade later that the Court delivered its verdict. This was the landmark judgment of Prakash Singh 

and Ors v. Union of India and Ors.8  The Court issued seven directives to: 

1) Directive One: Evaluate the performance of the state police.  

2) Directive Two: Ensure that the DGP is appointed through a merit-based transparent process 

and secure a minimum tenure of two years. 

3) Directive Three: Ensure that other police officers on operational duties (including 

Superintendents of Police in-charge of a district and Station House Officers in-charge of a 

police station) are also provided a minimum of two years. 

4) Directive Four: Separate the investigation and law and order functions of the police. 

5) Directive Five: Set up a Police Establishment Board(PEB) to decide transfers, postings, 

promotions and other service related matters of police officers of and below the rank of Deputy 

Superintendent of Police and make recommendations on postings and transfers above the rank 

of Deputy Superintendent of Police. 

 
5 1985 SCR (2) 621. 
6 Supra at 4. 
7 (1997) 1 SCC 416; AIR 1997 SC 610. 
8 (2006) 8 SCC 1. 
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6) Directive Six: Set up a Police Complaints Authority (PCA) at state level to inquire into public 

complaints against police officers of and above the rank of Deputy Superintendent of Police in 

cases of serious misconduct, including custodial death, grievous hurt, or rape in police custody 

and at district levels to inquire into public complaints against the police personnel below the 

rank of Deputy Superintendent of Police in cases of serious misconduct 

7) Directive Seven: Set up a National Security Commission(NSC) at the Union level to prepare a 

panel for selection and placement of Chiefs of the Central Police Organizations (CPO) with a 

minimum tenure of two years.9 

The Indian Police is bound to respect the Constitution which has given various rights, most 

importantly, the Fundamental Rights (described in Part III of the Indian Constitution; from Articles 14 

to 32) to the people and in no case these are to be violated except under procedure established by law. 

Besides, there are various conventions and international principles which the polices forces of our 

country need to follow. These are not binding at all but still hold a persuasive value and it is the need 

of the hour to take these up with utmost sincerity. 

Other than these, owing to the reports of police excesses and inefficiency, various committees from 

time to time have suggested various recommendations to bring the police on track and make them 

more accountable. These will be subsequently discussed. 

 

LOOKING INTO CERTAIN PROBABLE SOLUTIONS 

(A) Reports of The National Police Commission 

The National Police Commission (NPC) was constituted in 1977 to study the problems of police and 

make a comprehensive review of the police system at the national level. The NPC dealt with a wide 

range of aspects of police functioning. The National Police Commission submitted eight reports during 

the period from February 1979 to May 1981. The major recommendations of the NPC to amend the 

Code of Criminal procedure 1973 were considered in the Chief Minister’s Conference on the 

Administration of Criminal Justice System held on 13th November 1992. The Code of Criminal 

Procedure (Amendment) Bill 1994 introduced in the Rajya Sabha had, inter alia, contained these 

recommendations. This Bill was passed in the Rajya Sabha and in Lok Sabha in 2005 respectively. 

Other important recommendations of NPC for revision of syllabus for IPS probationers 

trainees/augmentation of DCPW have already been implemented and a new Bill for the regulation of 

private security agencies has since been passed by the Parliament and become an Act.10 

(B) Reports of the Ribero Committee 

On the directions of the Supreme Court of India in the case of Prakash Singh v. Union of India and 

others pertaining to the implementation of the recommendations of the National Police Commission, 

the Government had on 25th May 1998, constituted a Committee under the Chairmanship of Shri J.F. 

Ribeiro, IPS (Retd.). The Ribeiro Committee submitted two reports which were filed in the Supreme 

Court during 1998 and 1999, respectively. The Rebeiro Committee endorsed the recommendations of 

the NPC with certain modifications. The case came up for hearing on 10.2.2005 and the Hon'ble Court 

directed Union of India and respective State Governments including NHRC to file their responses with 

 
9 Supra at 7. 
10 Status Note on Police Reforms in India, MHA 

https://mha.gov.in/sites/default/files/PoliceReforms%28E%29181013.pdf, (Last visited on Nov 11, 2019). 

https://mha.gov.in/sites/default/files/PoliceReforms%28E%29181013.pdf
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regard to the direction issued in the Vineet Narain case11 and implementation of recommendations of 

Rebeiro Committee.  

(C) Report of the Padmanabhaiah Committee on Police Reforms 

The government had set up a Committee in January 2000 under the Chairmanship of Shri K. 

Padmanabhaiah, former Union Home Secretary, to suggest the structural changes in the police to meet 

the challenges in the new millennium. Some of the important suggestions included:  

1. There should be greater recruitment of Sub-Inspectors instead of Constables. Recruitment to 

constabulary should be restricted until a teeth-to-tail ratio of 1:4 is achieved as against present ratio, 

which ranges from 1:7 to 1: 15 in different states. 

2. Constables should be recruited young. The successful candidates should be put through a rigorous 

2-year training program and qualify for appointment as constables only after passing a final 

examination. 

3. The existing constabulary should be retrained to enable them to imbibe the right attitudes to work. 

Those who do not successfully complete training should be compulsorily retired. 

4. The concept of VIP security has been grossly, blatantly and brazenly misused. The entire concept 

of personal security needs careful review and dismantling. 

5. There is a need for a special and comprehensive law to fight terrorism. 

6. There should be a national counter-terrorism coordinator to prepare a comprehensive counter-

terrorism plan and budget. 

7. A non-statutory District Police Complaints Authority (DPCA) should be set up with the District 

Magistrate as the Chairman and a senior Additional Sessions Judge, the District Superintendent of 

Police and an eminent citizen nominated by the DM as members.  

8. There should be a mandatory judicial inquiry into all cases of alleged rape of a woman or death of 

any person in police custody. 

9. The Government of India should establish a permanent National Commission for Policing Standards 

to lay down norms and standards for all police forces on matters of common concern and to see that 

that the State Governments set up mechanisms to enforce such standards. 

10. The Police Act of 1861 should be replaced by a new Act.12 

(D) Malimath Committee on Reforms in the Criminal Justice System 

 The government had set up in November 2000, a Committee under the Chairmanship of Dr. (Justice) 

V.S. Malimath, a former Chief Justice of the Karnataka and Kerala High Courts to consider and 

recommend measures for revamping the Criminal Justice System. The Malimath Committee submitted 

its report in April 2003. These recommendations pertain to strengthening of training infrastructure, 

forensic science laboratory and Finger Print Bureau, enactment of new Police Act, setting up of Central 

Law Enforcement agency to take care of federal crimes, separation of investigation wing from the law 

 
11 Vineet Narain & Ors. v. Union of India & Anr, (1998) 1 SCC 226. 
12 The Padmanabhaiah Committee on Police Reforms A Critical Analysis of Some Important Recommendations, HUMAN 

RIGHTS INITIATIVE http://humanrightsinitiative.org/programs/aj/police/india/initiatives/analysis_padmanabhaiah.pdf, 

(Last visited on Nov 11, 2019). 

http://humanrightsinitiative.org/programs/aj/police/india/initiatives/analysis_padmanabhaiah.pdf
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and order wing in the police stations, improvement in investigation by creating more posts, 

establishment of the State Security Commission, etc.13  

 

CONCLUSION 

The police forces form the most important part of our judicial system, as said earlier, they are the first 

point of contact for citizens after a wrong is committed against them. Police forces can make a huge 

change in our governance. Various committees and commissions (as discussed above) have made 

many important suggestions. However, on the ground level, there seems to be no substantial change. 

The increasing distrust between police officials and citizens needs to be checked. A new Police Act is 

the need of the hour. We should try to learn from other countries as well. The Japanese Community-

based police model is a point in case. Here, the Police Koban work in the neighbourhood, these friendly 

police officers respond to any of the problem faced by the people. There is public participation through 

the initiation of volunteer groups and patrol groups. It is seen that around the world, most countries try 

to bring in as much citizen participation in the law and order process as is possible. This not only instils 

in the people a sense of duty, but also helps them become more aware of their rights and 

responsibilities. The added incentive is the saving in terms of time and cost. The police forces, too, 

need protection, so that they can carry out their work efficiently, meaning, no political intervention. 

The strong laws are there on paper, but only political and administrative will can help realize the goals 

in practice. 

 

 
13 K. Deepalakshmi, The Malimath Committee’s recommendations on reforms in the criminal justice system in 20 points, 

THE HINDU, https://www.thehindu.com/news/national/the-malimath-committees-recommendations-on-reforms-in-the-

criminal-justice-system-in-20-points/article22457589.ece. (Last visited on Nov 11, 2019). 
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UNAUTHORIZED BUILDING CONSTRUCTION AND 
ADMINISTRATIVE REGULATION – IN THE STATES OF TAMIL 

NADU & KERALA 

- Riddhima Krishnan1 

 

ABSTRACT 

The practice of unauthorized building construction or in other words illegal housing has been 

witnessing an upward graph in India especially when the construction is for residential purposes. 

Innumerous laws, be it state regulations or acts for the entire nation, have been enacted yet the 

number of cases that have been coming up for sealing or demolition of the building is soaring. It 

must be understood that more than beauty of the building one must focus on the construction of the 

foundation which will endure. This Research is completely centered on unauthorized construction of 

buildings and the administrative regulation required, with main focus on the states of Tamil Nadu 

and Kerala. It also focuses on the conditions like lack of space and the want of monetary or personal 

gains. The research also highlights the statutes that have helped in curbing the practice and methods 

that could be included and followed in order to support the motive of the laws. 

 

INTRODUCTION 

It’s not just brick and mortar that goes into construction of a building but it takes enormous man and 

machine power, time and fortune as well. On the contrary bringing down such structures also happens 

in no time. Every building plan, be it for residential or commercial purpose, has to go through various 

stages of test in order to get approval for proceeding with the construction process. This is done by the 

administrative bodies in each state, which include various land development authorities and municipal 

corporations. But, buildings, these days, are being built with a deviation from the actual approved plan 

and they later pose to be a life threat to those residing in and around it. The Government, on receiving 

reports on the existence of such illegal constructions, passes orders towards its demolition in order to 

prevent any such life taking tragedy. This article focuses on key areas like, the basic requirements for 

land and building plan approval, why and how deviation of plan occurs, loopholes in the administration 

of land and building development, regularization measures taken by the governments and the need for 

better administration of the development authorities in the two states Tamil Nadu and its neighboring 

state Kerala.. 

 

DOCUMENTARY FOUNDATION REQUIRED FOR BUILDING CONSTRUCTION 

Although there has been a visible downfall in real estate market due to increased financing cost and 

unattractive or rather negative returns on investment, over the last 2-3 years from three-digit values to 

a mere two or even single digit value. Yet there has always been a huge demand for property as against 

the builders who aim at making profits on construction and sale of buildings on the land so procured. 

These builders have to follow certain rules and these are subjected to the fulfillment of various stages 

of application and checking followed by the approval and sanctions from all the authorities concerned. 

 
1 Student, The Tamil Nadu Dr. Ambedkar Law University – School of Excellence in Law, Chennai 
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Any building that comes up without these approvals shall have to encounter various forms of 

prosecutions2.  

Stages of obtaining approval from the administrative or municipal authorities begins from obtaining 

title of land, subsequent land and zonal clearance, followed by building plan approval and finally the 

completion and occupation certificate. 

i) Land Title 

The fundamental step to be adhered by the builder is to get clear title of land in order to ensure that the 

property is marketable, by way of obtaining the ownership certificate from the revenue department 

(thesildari) and by obtaining a non-encumbrance certificate from the state town planning urban local 

body or the planning department to ensure that the plot is free from encumbrances and also to know 

the chain of ownership of the property. This helps to ascertain whether the land is a disputed on or not. 

ii) Site Clearance 

This stage consists of various steps that are to be followed in order to obtain the clearance for 

construction purpose3. 

a) Soil test 

b) Geographical report on water properties and water table. 

c) Construction site clearing and excavation. 

d) Grading project site. 

e) Site waste management must be prepared before the site clearance begins.  

These steps are being followed as per the requirements of the state town planning body for land 

conservation and environmental purpose and to fulfill the requirements of urban local body (planning 

department) for conservation of land use and has to be certified by the local body and the State Ministry 

of Urban Development (UD) and to show where the land is located. This also proves that it is non-

agricultural land that is used for residential or commercial construction purpose or in case if it is an 

urban agricultural land being converted into a non-agricultural land prior approval has to be obtained 

for that as well. 

iii) Zonal Clearance 

Primarily the revenue department has to grant the ownership certificate for building provisions under 

the local body acts. The state town planning body checks the compliance with city’s development plan 

and is required to issue a NOC before granting the zone approval.  

Ex: Chennai Metropolitan Development Authority Regulation (CMDA Regulations)4 states under 

regulation no. 14 – 24, various zone requirements like primary and mixed use residential zone, 

commercial use zone, industrial use zone, institutional zone, open space and recreation zone, urban 

and non-urban use zone and agricultural zone, areas around the airport/aerodrome, MRTS influence 

area, IT corridor, natural hazard prone areas and ecologically sensitive areas. Each of these zones has 

a specific requirement, fulfillment of which shall yield the zonal clearance. 

iv) Building and Layout Approval- 

This stage requires approval of building plans, which is a graphical representation that the builder shall 

submit the plan before starting with the construction work as to what the finished structure would look 

 
2 Biswaroop Padhi, “7 Steps to get clearance for building construction”, Economic Times – RealtyCheck, May 19, 2016, 

available at: https://realty.economictimes.indiatimes.com/realty-check/7-steps-to-get-clearance-for-building-

construction/1511 (last visited on Dec.21, 2019) 
3 Steps in preparing site for construction project – soil report, excavation etc., available at: 

https://theconstructor.org/construction/construction-site-preparation-steps/16487/ (last visited on Dec.21, 2019) 
4 Chennai Metropolitan Development Authority Regulation, Chennai, India, available at: 

http://www.cmdachennai.gov.in/Volume2_English_PDF/DR-English.pdf (last visited on Dec.20, 2019) 
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like. Applicant has to submit an application for the plan approval and this is to check the compliance 

with bye-laws. 

Then comes the layout approval which also falls under the same category. This is mainly to check the 

floor space index, which is the maximum area that can be used for construction (sq. ft.). This was 

earlier just 2 for residential buildings which have now risen to 2.5 to 3.25 and even to 3.62 on payment 

of extra charges, while for commercial buildings it has increased from 1.5 to 2.5, according to 

the Tamilnadu Combined Development & Building Rules of 2019 (TNCDBR)5. Similarly, floor area 

ratio is now the highest in Kerala with a FAR of maximum upto 4 according to Kerala Municipality 

Building Rules (KMBR) and Kerala Panchayat Building Rules (KPBR)6. This is functional under the 

urban local body (building department) and its act.  

An application shall also be submitted for plot demarcation in order to check the plot dimensions. 

Applicant should also submit all the required NOC’s to the urban local body. Intimation shall also be 

given in case of disapproval of layout or plan. Intimation of Disapproval basically states the conditions 

that have to be complied with during different phases of Under Construction Project. These conditions 

are, before commencement of construction work, during the construction period and after the 

construction is completed. It is also to be noted that constructing a building on an unapproved layout 

will either be denied permission for occupancy by the issue of locking, sealing and demolition notice 

(LSD) or will have to encounter heavy penalties levied by the municipal corporation. After the building 

and layout approval has been obtained the construction shall begin within a time period of 2 years.  

v) Completion Certificate- 

In this stage the urban local body – Municipal Corporation, on the inspection of the fully completed 

building, grants the certificate of completion. This is to certify that the building has been constructed 

as per the approved plan and layout and there has been no kind of deviation. Only if this certificate is 

granted, will other amenities like electricity, telephone operator, gas, water and sewerage also be 

approved. The builder has to also take a NOC from the pollution board. Application for this completion 

certificate will be provided in the development regulation rules of respective states. 

Ex: In case of Tamil Nadu it is provided under Regulation 7, Form 1, Table B, relating to internal and 

external works in respect of the entire registered phase. 

vi) Occupancy Certificate 

This is the last and final stage of getting approval from the urban local bodies which allows legal 

occupation of the building. 

According to Section 8 Of Tamil Nadu Real Estate Regulatory Authority (General) Regulations7, 2018, 

the specifications, layout and plan approval should be published in the official website of the promoters 

and is mandatory. Similarly, as per Section 9(3) of The Kerala Town and Country Planning Act, 20168, 

draft of the plan shall be published in the website and the Official Gazette of the state as well. As far 

as land development rules are concerned these are the basic requirements to be fulfilled in order to get 

the requisite certificates for subsequent use or sale of the buildings. But violations are being made in 

 
5 Aloysius Xavier Lopez, “FSI hiked for residential buildings”, The Hindu, Oct.30, 2018, available at: 

https://www.thehindu.com/news/national/tamil-nadu/fsi-hiked-for-residential-buildings/article25365096.ece (last visited 

on Dec.20, 2019) 
6 Aswin J Kumar, “Now Floor Area Ratio in Kerala among highest in India”, The Times Of India, Jan.5, 2018, available 

at: https://timesofindia.indiatimes.com/city/thiruvananthapuram/now-floor-area-ratio-in-state-among-highest-in-

country/articleshow/62372362.cms (last visited on Dec.20, 2019) 
7 Tamil Nadu Real Estate Regulatory Authority (general) Regulations, 2018 (G.O. Ms. No. 112), s.8, India, available at: 

https://www.tnrera.in/Downloads/Acts_Rules_Regulations/Regulations.pdf (last visited on Dec.21, 2019) 
8 The Kerala Town and Country Planning Act, 2016 (Act 9 of 2016), s.9(3), India, available at: 

http://townplanning.kerala.gov.in/wp-content/uploads/2018/12/ACTS_RULES_01-1.pdf (last visited on Dec.21,2019) 
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some of these major steps leading to deviation from the legally approved plan. It’s not just the builder 

who plays a part in this infringement but the administrative authorities also play a major role in 

overlooking these deviations for personal gains or monetary benefits. This has led to the rise of the 

current issue on illegal housing and unauthorized building constructions. 

 

RECENT ISSUES ON UNAUTHORIZED BUILDING CONSTRUCTION 

The most recent and talked about issue is that of buildings that are being constructed either contrary to 

or with deviation from the actual plan approved by the administrative body of the respective state 

governed by the respective statutes like The Tamil Nadu Town and Country Planning Act, 19719 and 

the subsequent amendment act and The Kerala Town and Country Planning Act, 201610 administrated 

by the Directorate of Town and Country Planning (DTCP). 

Why and how does deviation from the approved layout take place? 

Deviation occurs when the building has been constructed with a difference from the plan that has been 

approved by the municipal corporation, be it in Floor Space Index (FSI) or Floor Area Ratio (FAR) or 

building dimension, height of the building or set back/ side space.  

Reasons for the occurrence of such deviation 

The above-mentioned kinds of deviation by itself exhibit the possible reasons for committing such 

errors. 

i) Deviation from the approved FSI implies increased use of floor space for construction. This 

in turn gives a monetary gain for the builder as he would be providing more space in terms 

of sq.ft. 

ii) Similarly, deviation in height of the building implies the construction of an additional floor 

which again is increased use of living area than the actual approval limit. 

iii) At times due to the engineer’s miscalculation or oversight the dimension of the building 

itself may be changed from that of the actual plan. 

iv)   Deviation in setback also gives similar monetary benefits and additional FSI than the 

actual limit. 

Thus, one factor that lingers around the cause for deviation is money, monetary gains and personal 

benefits.  

Then arises the question on how these constructions get the completion certificate and other service 

utilities and installations even if it has a difference from the actual plan? 

The deviations are classified into two, where one category is legally recognized by the government 

and is called regularization. Constructions made in the second category are the ones that face the 

consequences. 

a) Permissible deviations  

b) Impermissible deviations 

 

a) The Permissible deviation refers to those deviations which are minor in nature and this extends 

only to a limit of 5% and those included under this are: 

 
9 The Tamil Nadu Town and Country Planning Act, 1971 (Tamil Nadu Act 35 of 1972), India, available at: 

https://www.tn.gov.in/tcp/acts_rules/Town_Country_Planning_Act_1971.pdf (last visited at Dec.21, 2019)  
10 Ibid. at 8. 
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Setback around the building – This generally depends on the road width and the relative permissible 

height of the building. In Tamil Nadu, for non-high-rise buildings (below 18.3m i.e.  below 60 feet) 

the Front set back should be atleast 9 feet and the side set back should be minimum 3 – 4 feet. But this 

can be reduced to a minor extent. Similarly, for buildings above 60 feet the front and side set back 

should be atleast 20 feet and 9 feet respectively11. Similarly, in Kerala as per the Kerala Municipality 

Building Rules, 1999, Rule 75, the setback shall be about 3 meters from the road boundary and about 

1.5 metrs on the sides12. Such minor deviations in setback shall not be a major problem but if 

neighbouring residents object at the time of construction itself then it should be necessarily followed. 

Floor Area Ratio (FAR) or Floor Space Index (FSI) – This is the maximum area that can be used for 

construction (sq. ft.). In Tamil Nadu it was earlier just 2 for residential buildings which have now risen 

to 2.5 to 3.25 and even to 3.62 on payment of extra charges, while for commercial buildings it has 

increased from 1.5 to 2.5 (measured in times), in relation to the land area and height of the building13. 

Similarly, in Kerala, it is one of the highest in India with a maximum FAR of upto 414. Minor deviation 

most commonly occurs in this only where builder tend to use up more area for construction than that 

is mentioned in the layout. 

Height of the Building – This refers to the number of floors that can be built with respect to the road 

width. Deviation in this is generally not acceptable but a practice that is being followed these days is 

that in case of residential buildings the builder uses sheet roof for the last floor so as to increase one 

floor but at the same time not have grave deviation also. Ex: If the permitted height is two floors, 

builders raise one more floor but make a sheet roof instead of the permanent ceiling. 

In certain other cases it also depends on the area where the building is to be constructed. For instance, 

at areas near the airport building can be only to a height of 7m, i.e. 21ft. approx, which is not more 

than two floors. 

Such deviation or violation is permissible but on the payment of fees called regularization fees, in such 

a way that it does not affect the building structure or stability and also follows the building bye-laws. 

Note: - Regularization is the process of making good the minor deviations by payment of a fee called 

regularization fees to the municipal body. This should be compliance with the bye-laws of building 

construction. This process is applicable only in few states in India. It is approved in Tamil Nadu by the 

Building Regularization Scheme 2017-18 and under section 113-A15, Tamil Nadu Town and Country 

Planning Act, 1971, and is also applicable in Kerala by the Regularization of Unauthorized 

Construction scheme passed on July 11, 201916. 

Then arises the question on whether regularization really helps the situation? 

An honest response for this question would be that it does not serve the purpose of strict rules against 

deviation as many take it for granted that payment of regularization fees, would make good the 

deviation in layout and thus they don’t have the need to face legal consequences. 

 
11 “Setback for buildings”, Spirit of Chennai, available at: https://spiritofchennai.com/realestate/setback-buildings-chennai/ 

(last visited on Dec.21,2019)  
12 Kerala Municipality Building Rules, Kerala Municipality Act, 1994 (20 of 1994), India, available at: 

https://buildingpermit.lsgkerala.gov.in/Content/Rules/kmbr_rule.pdf (last visited on dec.21, 2019) 
13 Ibid. at 5. 
14 Ibid. at 6. 
15 The Tamil Nadu Town and Country Planning Act, 1971 (Tamil Nadu Act 35 of 1972), s.113-A, India, available at: 

https://www.tn.gov.in/tcp/acts_rules/Town_Country_Planning_Act_1971.pdf (last visited on dec.21, 2019) 
16 Kerala Municipality Building (Regularization of Unauthorized construction) Rules, 2018, India, available at: 

https://go.lsgkerala.gov.in/files/gz20190624_23896.pdf (last visited on Dec.21,2019)  
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b) The Impermissible deviations are those which is prohibited and if such deviations are made then 

the administrative or municipal authorities have every right to send to the builder an LSD notice, 

which is the Locking, Sealing and Demolition notice. This notice implies that the building shall 

either stay sealed by the government or an order would be passed for the demolition of the building.  

The impermissible deviations include: 

1. Additional floor or multiple floors increased as against the original building plan and layout. In 

such conditions either the floors in excess have to be demolished or the building remains sealed. 

 

2. Wall to wall construction or minimum setback. In certain areas even the minimum setback space 

is not given between the buildings due to lack of space. In such cases either it is opposed to by the 

residents of the adjoining property or the completion certificate would not be granted, thereby and 

LSD notice would be issued. 

Note: - An important point to note here is the need for setback space in the front and mainly sides 

of the building. In case of a fire accident the fire rescue team needs atleast a minimum if 2-3 feet 

between the buildings in order to move between the buildings to put out the fire or in instances of 

earthquakes or other natural calamities where there are chances of building collapse, in no way 

should it affect the adjoining property. Thus, is the need for setback space. This is also why at the 

layout approval stage NOC’s have to be obtained from the fire department and the environmental 

board.  

3. Building constructed for residential purpose being used for commercial purpose is also an 

impermissible deviation. This is because the tax rate for a residential property is much lesser than 

that of a commercial property. Thus, for the purpose of tax evasion people follow this. If such 

conduct is identified then it would lead to sealing of the building. 
 

Consequences of deviation beyond permissible limits17 

i) Threat for demolition of the building or sealing of the premises by the government by issue 

of the LSD notice. 

ii) Difficulty in obtaining the completion and occupancy certificate, when deviation is more 

than 5%. 

iii) The builder is liable for legal action and penalty as bank will not grant loans to such 

construction in complication. 

iv) On the whole causes a financial loss to the builder as he may not be able to recover his 

investment as sale of such construction is not viable. 

Section 56 of Tamil Nadu Town and Country Planning Act, 197118 provides that it may require the 

demolition or alteration of any building or works, carrying out on land or building other operations or 

the discontinuance of use of land or building. Similarly, Section 68 of the Kerala Town and Country 

Planning Act, 201619 provides for the removal of unauthorized development and imposition of penalty. 

 

PROBLEMS IN ADMINISTRATION SUPPLEMENTING THE ACTION OF BUILDERS 

 
17 “Deviation from the approved layout plan” available at: http://blog.realdocs.in/deviation-approved-layout-plan-effects-

regularisation/ (last visited on Dec.20,2019) 
18 The Tamil Nadu Town and Country Planning Act, 1971 (Tamil Nadu Act 35 of 1972), s.56, India, available at: 

https://www.tn.gov.in/tcp/acts_rules/Town_Country_Planning_Act_1971.pdf (last visited on Dec.20, 2019) 
19 The Kerala Town and Country Planning Act, 2016 (Act 9 of 2016), s.68, India, available at: 

http://townplanning.kerala.gov.in/wp-content/uploads/2018/12/ACTS_RULES_01-1.pdf (last visited on Dec.20,2019) 
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Though a major part in plan and layout deviation is caused by the builders for their own personal gains, 

the action of the administering authorities also supplements this action of the builders by overlooking 

the deviations and granting regularization of the building. 

Two main stages of acquiring approval where the possibility of corrupt and impetuous activity 

is more- 

1. Intentional commission of error by the parties may occur right at the site clearance stage itself 

where soil test and water table test pose to be the most essential elements to be checked before 

being approved or disapproved based on the true reports and circumstances. Soil has to be primarily 

tested as the foundation and basement of the building depends upon the strength of the soil. If the 

area is a swamp area or an area with excessively high water table then such areas should not be 

approved for construction of multi storey buildings as the soil would be too weak to hold together 

the foundation of the building. Yet the administrative authorities grant permission for construction 

of buildings on such lands. They tend to overlook the danger inherent in giving such approval.  

 

There are two major instances, one in Tamil Nadu and another in Kerala with similar case 

background.  

a) The Moulivakkam (Chennai) building collapse in June 2014, Manoharan (v) The State20, 

where one of the two twin buildings ‘Faith’ and ‘Belief’ collapsed while under construction 

due to weak soil and foundation issues, claiming the lives of 61 workers from the state of 

Andhra Pradesh. Subsequently it was analyzed that the soil test had not been conducted with 

caution and the fault was shared by the builder, administrative authority and site engineer for 

overlooking on the flaws of the site and granting soil test clearance. 

b) Another similar instance took place at Kaloor (Kochi) in Kerala, where an under-construction 

building collapsed on the 19th of April, 2018 due to inadequate support system and weak soil 

underneath it. A detailed report stated that the steel strut system supporting the shoring pillars 

was inadequate to withstand thrust of weak soil and thus caved in. It was held to be failure 

on the part of the site governing authorities and site engineers21. 

 

2. The next possibility of occurrence of such errors takes place at the zonal clearance stage where the 

administrative authorities may grant clearance for an impermissible construction plan at a site 

where such constructions may be at high risk to human life or threat to the environment. For 

instance, causing deforestation for the purpose of building construction shall not be approved as it 

causes depletion of environment and natural resources. But in recent times this is being practiced 

more often. Rural agricultural lands, wildlife conservation and forest areas are being cleared for 

building construction.  

 

A report by TV Ramachandra, associate faculty at the Centre for Ecological Sciences, Indian 

Institute of Sciences, Bangalore, states that the Government is just the tip of the iceberg and that 

dense forest areas in the northern, central and southern western ghats of the country have decreased 

by 2.48%, 4.38% and 5.77% respectively over the last decade22. 
 

 
20 Manoharan (v) The State, Crl.O.P.No.32578 of  2014, available at: https://indiankanoon.org/doc/139146149/ (last visited 

on Dec.21, 2019)  
21 T C Sreemol, “Inadequate support led to Kaloor structure collapse”, The Times of India”, May 24, 2018, available at: 

https://timesofindia.indiatimes.com/city/kochi/inadequate-support-led-to-kaloor-structure-

collapse/articleshow/64299796.cms (last visited on Dec.21, 2019)  
22 Himadri Gosh, In just 30 years, India has lost large forests to 23,716 industrial projects, “Scroll.in”, June 04, 2016, 

available at: https://scroll.in/article/809286/in-just-30-years-india-has-lost-large-forests-to-23716-industrial-projects (last 

visited on Dec.21, 2019) 
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Reporting of an illegal construction – the actual process 

If there is an illegal or unauthorized construction that one identifies, he can directly approach the 

municipal corporation of that city and lodge a complaint with the proper procedure, followed by which 

the municipal corporation will send a notice to the resident or owner of that property. 

He is then given time to respond to the notice. He is also granted sufficient time for obtaining a stay 

order from the court against any physical legal action against his construction. In cases where the 

owner makes no development against the notice the construction is liable to be demolished. A 

complaint can also be registered with the police in order to prevent the owner from taking any illegal 

action. This process can also be performed through the online portals available. 

This complaint shall be backed by evidence which shall include name, house, aadhar no. and photo-

id. Along with these documents substantiating the complaint should also be submitted with the 

municipal corporation. These are essential measures taken against receiving false complaints and only 

those complaints filled with all these requisite documents and evidences shall be taken into account 

and verified by the municipal corporation23. 

This is explained in the case P.T. Prabhakar and Mrs.Nalini (v) The Member Secretary Chennai24 on 

29thSeptember 2006, wherein the respondent had made concrete columns to a height of about 30ft. 

very close to the petitioners’ premises. On enquiry the petitioner came to know that the respondent had 

obtained permission from the Commissioner of corporation of Chennai for the construction of ground 

and first floor only but contrary to the plan, had had made basement and second floor. Moreover, he 

had made a side setback of only 3’6” instead of 3m on either side. Evidences for all these deviations 

were submitted by the petitioner, to the municipal authorities. The authorities behind this were also 

brought to the forefront and as per section 56 of The Tamil Nadu Town and Country Planning Act, 

1971 the building was ordered to be demolished. 

 

FAMOUS CASES AND ISSUES ON UNAUTHORIZED BUILDING CONSTRUCTION  

3 main judgments are focused here, first one being the Moulivakkam twin building case in Chennai, 

Tamil Nadu which was a landmark judgment, the second case being that of the Maradu flats in Kerala, 

a judgment, still on hold as to whether the building should be demolished or not and the third one is 

the Leela Businesspark, believed to be owned by Reliance Industies in Chennai which has remained 

sealed ever since the construction was complete. 

In the first case of Manohar (v) The State25, the petitioner, Managing Director, M/s.Prime Shrusti 

Housing Private Limited had obtained sanction for constructing twin buildings “faith” and “belief” 

with combined basement floor for both the blocks, each consisting of stilt plus 11 floors and a total of 

86 residential apartments. This construction was in Moulivakkam village, Chennai. Construction of 

the twin buildings had already commenced in full swing during which time on 28th June 2014 one of 

the twin buildings, “faith” collapsed, claiming the lives of 61 workers from the state of Andhra Pradesh 

and Odisha. Right after this disaster residents living around 50 meters were evacuated in order to 

prevent any further mishap. Subsequently in July 2014 state government instituted a one man inquiry 

commission headed by Justice R. Ragupathy. Meanwhile the petitioner stated that this had happened 

due to lightning which had struck the building. But a detailed report submitted by the enquiry 

commission in August the same year, proved that weak soil and faulty construction had led to the 

 
23 Vedant, “Reporting Illegal Construction of Buildings”, IPleaders, February 19, 2018, available at: 

https://blog.ipleaders.in/illegal-construction-buildings-pavements/ (last visited on Dec.20, 2019) 
24 [ 2006 (5) CTC 449] 
25  Ibid. at 20. 
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building collapse, it was also noticed that the building had been constructed in deviation to the 

approval, therefore, the Security Deposit of Rs.15.90 lakhs paid by the Builder was forfeited by the 

CMDA. In October Kancheepuram Collector had ordered demolition of the second building but the 

petitioner had got a stay in High Court and in December 2014 Madras High Court stayed the 

demolition. Later in May 2016 Supreme Court upheld the District Collectors verdict to demolish the 

second building. On 2nd November 2016 the second building was brought down by implosion. Since 

the petitioner had violated the planning permission, he was not entitled to claim refund of the money 

paid to CMDA. His later efforts to retrieve the land also ended in failure. CMDA had claimed a sum 

of Rs.1,11,47,059/- towards demolition charges. This proved to be a landmark judgment throughout 

the nation. 

Then comes the most recently talked about case, The Kerala State Coastal Zone (v) Maradu 

Municipality26 where the Supreme Court ordered to demolish five residential complexes in Maradu 

Grama Panchayat near Kochi. The case controversy began way back in 2006 when the Maradu 

Panchayat granted permission for the construction of 5 waterfront luxury apartment with 343 flats in 

total. This construction was objected within 9 months by the Kerala Coastal Zone Management 

Authority as it fell under the Coastal Regulation Zone – III, vulnerable area for construction as it was 

within 200 meters from the coast (section 3 of Environment Protection Act, 1986). The builders 

managed to get an interim stay order from the Kerala High Court in 2007 and finished the construction 

before starting selling the flats, despite the notice. The KCZMA approached the Supreme Court in 

2016 and argued that the panchayat issued construction permit without their concurrence. On May 8, 

2019, the Supreme Court declared the construction permission granted by the Panchayat to be "illegal" 

and ordered the demolition of all the 5 buildings. The court said CRZ violations should not be treated 

lightly in view of the natural calamities happening in different parts of the country. Subsequently, the 

municipality served notices on all the residents of the five apartments asking them to vacate the flats 

by September 14. The flat owners, however, refused to vacate alleging that it was a violation of their 

rights to live. The Supreme Court by its daily order has directed payment of Rs 25 lakhs as interim 

compensation by the Kerala government to each owner within four weeks. On October 25, 2019 the 

SC reiterated its decision after it was brought to notice that some flat owners had received an amount 

lesser than Rs 25 lakhs. Justices Arun Mishra and S Ravindra Bhat have also mandated that builders 

of the said complexes should deposit Rs 20 crores within a month. The Supreme Court on September 

27, 2019, ordered that these flats should be demolished within 138 days. The government has also 

started the preparatory works for demolition in order to ensure environmental safety at the time of 

demolition as they are high rise buildings very close to the creek. 

Another famous example of one such sealed building is the Leela Businesspark27, believed to be in 

the name of Reliance industries ltd. Owned by Mukesh Ambani. This building was purchased for about 

Rs.170 crores by the Reliance Induatries Ltd. in 2013 for the purpose of Information Technology 

business. The building, part of a 6-acre land at MRC Nagar, Chennai was sealed by the Chennai 

Metropolitan Development Authority (CMDA) officials for violation of approved plan, under Section 

56 and 57 of Town and Country Planning Act, 1971. The main reason listed for sealing of the premises 

was held that the proposed plan was for construction of triple basement floor, stilt plus thirteen floors. 

But they had made deviations in the basement plan and had made fourteen floors, thereby violating 

 
26 The Kerala State Coastal Zone (v) Maradu Municipality, (MA No. 1808-1809 of 2019 in Civil Appeal Nos. 4784-4785 

of 2019,  4786-4789 of 2019 and 4790-4793/2019), available at: https://indiankanoon.org/doc/174806559/ (last visited on 

Dec. 21, 2019) 
27 Staff Reporter, “Leela Businesspark sealed”, The Hindu, December 11, 2013, available at: 

https://www.thehindu.com/news/cities/chennai/leela-business-park-sealed/article5444951.ece (last visited on Dec.21, 

2019) 
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the actual plan. As the owner of the building did not make any response to the notice it has remained 

sealed since then. 

 

IMPROVING THE PROCESS OF ADMINISTRATIVE REGULATION – SUGGESTIONS 

The Real Estate Regulatory and Development Act, 2016 administrated by the Real Estate Regulatory 

Authority, has been brought into action as an effort to regularize and bring in line the land development 

activities, controlling of the work of municipal authorities, etc. But the problem of such unauthorized 

constructions is still an unsolvable issue. The regularization process by payment of a fee is also still in 

existence only because of administrative inconvenience and not with the motive to solve issues 

immediately. The Administrative authorities, the municipal corporations, instead of waiting for the 

entire construction to be complete should keep a check on the intermediate level of construction itself 

in order to reduce such problems of demolition after the completion of the building. If this should 

happen a rule should be brought out that as soon as the plan and other layout and clearance are certified 

it should be made public either by way of advertisement in newspaper or by their official website. In 

such case deviation will never be an option. This would also reduce the burden of the courts, as, in 

case of demolition order it has to be granted by the court only, thereby increasing the case numbers. 

Moreover, the law should enforce the need for insurance policy coverage for the workers. No 

construction work should commence without insurance coverage of the labourers. Regularization 

should only be a last resort and not a frequently chosen option to escape. Lastly the builders should be 

made responsible for maintaining the building at least for 3 years post occupancy so that if any disaster 

takes place, he can be held responsible. 

 

CONCLUSION 

Unauthorized construction has spread like cancer in our society. With increasing population and need 

for more residences, people have been going past the laws to make dwellings. This not only blocks the 

land but also poses to be a life threat as well as threat to the environment. Agricultural and forest lands 

are being cleared for this purpose which is causing great deterioration to our environment and thereby 

depletion of natural resources. The law requires an illegal construction to be demolished if it is deviated 

from the actual certified plan but if that is delayed, an unexpected natural calamity would end up doing 

what law intended to do. But uniformity in the practice of law must be achieved as well. The authorities 

though are trying various means to prevent unauthorized construction, should come up with better 

strategies to ease out the situation and hence maintain this required uniformity in construction on 

simple and legal means. 

 


